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Statutes. 

Ctles  and  Tillages*  Act,  art.  9 ..... 

1819,  March  2.   Coroners 

iaii,Jan.20.   Coroners 

1815,  March  &    Inquiry  before  sheriff. 

1B8I.92L    Boads and  bridges 

1889,  April  26.    Annexation  of  cities. ... 

6L.RA. 
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66 

68 

163 

267 


1821,  p.  22.    Coroners 

1889,  p.  66.    Annexation  of  cities 

Retised  Statutes,  187^. 

Discrimination  Act,  9  8 

0.     2,  9 11.    Actions  of  account;  auditors 

10.    Awards  of  arbitrators 

24,art.8,95.    Special  taxation 

9145.    Special  assessments;  commission- 
ers   

88, 9 180.    Option  contracts 

40,9    1.    Divorce 

41.    Dower 

87,9    9.    Mandamus 

98,9    9.    Negotiable  instrument 

106.    Partition 60, 

114,9  68.    Railroads;  signals 


120.8  2.    Tax  exemptions. 

148.9  1.    Wills. 
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267 


69 
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549 

69 
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373 
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Bevised  Statutes,  1889. 

C.24,   9  211.    Annexation  of  cities 267 

122,99  2,71,74.    Roads  and  bridges 163 

Starr  A  Curtist^  Statutes. 

Vol.  l,p.  464.    General  Incorporation  Laws..  269 

2,  p.  1842.    Practice  Act 749 

p.  194L    Fencing   and  operating   rail- 
roads   289 

Indiana. 

Statutes. 

1883.    Ughtlng.of  cities 817 

1889,  Feb.  20.    Natural  gas  companies 582 

Feb.  21.    Mining 582 

March  9.   Natural  gas 581 

EUiott^s  Supplement. 


Lighting  of  dties 817 

Naturalgas .._. ...., 682 


9  794. 

1016.    x^.»».«»B<w , 

991509-1610.    Contracts  with  employte 577 

9 1809.    Natural  gascompanies 

1875w   Natural  gas 


Iowa. 

Statutes. 

1886,0.66, 9  L   Aitomey^s  fee.. ................  0 

Cods. 

9  218.    AffldaTits ^ S8 

2529,  par.  4.    Statute  <^  Limitations 800 

2580.    When  cause  of  action  accrues 800 

2666.    Pleading:  replication 616 

31791   Appeal;  jurisdiction ....  583 
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Constit/ution. 
Art  2,  9 17.   Uniform  operation  of  laws.. 

Kentucky. 

General  Stahitei. 

Art  1,  a  71,  91.    688 

4,  a  62, 9  2.   Dower 688 

Appendix. 
0. 90,  p.  1081,  9  5w   Railroads;  suits  for  taxes...     fl 

Maryland. 

Statutes, 

1786,  o.  72.  9  6.   Decedents*  estate;  sale  to  pay  

debts 388 

1862,  a  75.   Taxes;  limitation  of  action 199 

1874,0.488.   Taxes;  limitation  of  action 199 

Code. 

Art  16,  9 188.   Decedents*  estate;  sale  to  pay 

debts .\T:.    838 

81,9  88.    Taxes 199 


80 


CiTATIOlCS. 


Art  n«  9    1.    Administration;  personal  estate  834 
8.109.    Administration;  notioe  to  cred- 
itors   888 

M 110-112.    Administrator;  report 883 

1148.    Guardian 706 

I 

Massaelmsetts. 

OoniHtution. 

Arts.  18, 10.    Deolaration  of  Riffhts ^.  681 

Constitutionai  Amendments, 

Apr.  9, 18S1,  art  4.   Notaries  public 842 

OoUmial  LatM,  Whitmore^a  Edition,  1887, 

PP.  109, 125, 158, 165, 818.    Notaries  public 842 

Btatutes. 

1794,0.  65.    Trustee  writ 418 

1817,  c.  142.    Fur  taclliiiktLD^  trial;  auditors....  286 

1826,0.109,8  4.    Mintersfn  chancery 285 

1888,  c  126.    Biwroej  deseirtlon 633 

o.  163, 1  lu.    Married  wf>men;  Insolvency.  882 

1858,0.202.    Antimjrs.... 285 

1866,  c  276,  9  8.    Corporate  leasee 287 

1874,  o.  W.    P  n jteot  1  vt!  w  a^iH'iations 779 

c.  184.    BfarrkMJwnmeu;  promissory  note.  382 

1877,  c  21.    CorpomtlDoa  ,„ 344 

c211.   JnflM(^>jof  tJj6  peace 843 

1882,0.189.    Att^nTkoysatlaw 843 

1888,0.197.    Aihntors,„, 286 

c.  252.    WMriHTi'  .^rmriHi  commissioners..-  848 

1884,0.189.    An!   1                     346 

0.236.    Insolvency 847 

1889,0.197.    Special  commissioner 848 

General  Statutes, 

am,  M46-50.    Auditors 286 

142,  M  1-75.    Trustee  process 418 

Public  Statutes. 

CL     8,9    8.    Statutory  construction 382 

57,  9 112.    Attachment;  insolvency 883 

76,     91.    Trade-marks 841 

81.     8  8.    Gondiiional  judgments 289 

138,  99 1-5.    Administrators 720 

146,  91.    Divorce 633 

147,  9  2.    Married  women^s  contract 381 

167,  9  8.    Attachment 883 

I  915.    Insolvency;  Jurisdiction 881 

1980.    Insolvency ^ 847 

9 119.    Insolvenc3r;crimlnal  liability  of 

married  women 882 

159,99  51-66.    Auditors 286 

162,  Ml,  2.    Arrest  of  debtor 882 

99  6-16.    Judgments    against    female 

debtors 882 

167,99  7.8.    Attachment 883 

178,9912^.    Writ  of  entry 284 

183,991,8.    Trustee  process 417 

197,  99  6, 7.    Promissory  note;  limitation  of 

action 848 

Bevised  Statutes, 

0. 10,  99 1, 71.    Trustee  process 418 

76,   9  6.    Divorce 633 

96,99  25-31.    Auditors 286 

ffl,  9  34.   State  prison 638 

MichigrsA* 

Constitution. 

Art.  4,920.   Titieof  Acts 105 

Statutes, 

1827.    Exemption  from  taxation 98 

1835.                 "          "           "         98 

1846.                 "           »*          '*         98 

1856,  Feb.  9.    Educational  Incorporations 07 

1867.  Exemption  from  taxation 98 

1873,  May  L    Incorporation  of  manufacturing 

companies 104 

1W6,  Feb.  ».    Educational  incorporation 98 

1687.    Public  highways 699 

Local  Acts, 

1885,  p.  638,  c  18,  99 1, 2.    Charter  of  Port  Huron  55 
«  L.  R.  A. 


Public  Acts, 

1875,  No.187.   Incorporation  of  manufAoturiog 

companies 10# 

1879,  No.  244.    Public  highways 699 

1881,  No.  275.   Incorporation  of  manufacturing 

companies 104 

1885.No.  163,  Dp.  175,200.    Taxation 100 

p.  176,  9  3,  subd.  2.    Exemption  from  taxa- 
tion   9T 

1887,  p.  161.    Divorce;  residence 400 

No.  270.    Mechanics' lien 206 

p.  414.    Taxation lOa 

p.  415,  No.  301,  9  8,  subd.  2.    Exemptions 

from  taxation lOO 

Session  Laws. 

1885,  No.  163,  9  3.    General  Tax  Law.. lOO 

EowelVs  Statutes, 

99  60,60.    Care  of  schools 636 

1442,1443.    Unsafe  highways:  penalties 699 

91446.    Public  highways 699 

2024.    Gaming  contracts 600 

4373.    Educational  corporations 102 

4376.    Educational  incorporation 98 

4379.    Educational  corporations 102 

4384.    Educational  corporations 102 

C.144.    Literary  and  scientific  incorporation..  lOO 

Minnesota. 

Statutes, 

1873,  March  10.    Corporations;  taxation 28S 

1879,  March  6.    St.  Paul  Union  Depot  Co 285 

Special  Laws, 
1881,  a  88.    Pine  City  charter 764 

Oeneral  Laws, 

1885,0.199.    Dentistry. WO 

1886.  Incorporation  Law 114 

1889,0.19.    Dentistry ^....    120 

General  Statutes,  1878, 

a  11, 99 128, 129.    Corporation;  taxation 28^ 

82,  9  63.    Laborers^  lien 888 

Tit.  I.e. 84.    Corporations 285 

C.^   96.    Implied  covenants 862 

a  66,  I  810,  subd.  U.  Wages;  dxeoution  ex- 
emption    88S 

Miflfliflflippi* 

Constitution. 
Art  1.9  6.   Freedom  of  speech 43S 

Missouri. 

Constitution,  1865. 
Art  11, 9 16.   Taxation 228 

Special  Acts. 

1846,  Dec.  7.    Charter  of  Ladies  of  the  Sacred 

Heart 85 

1856,  p.  94.  Alexandria  &  Bloomfleld  Ball- 
road  Co.;  charter 228 

1865-66,  p.  222.    Alexandria   &  Nebraska  City 

Railroad 228 

Statutes, 

1869,  March  2,  p.  76.   Bailroads;  consolidation..   224 

1871.    TaxLaw 224 

1845,  o.  34,  p.  231.    Corporate  succession 85 

Revised  Statutes,  1855, 

Vol.  2,  p.  1026.  9  20.    Repealing  Acts;  Corpora- 

UonLaw 88 


New  Jersey* 

Constitution. 
Special  laws 


Art  4, 9  7,  par.  11. 


Citations. 
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8MfUe$. 

Vm.   OBDtnd  stock  Yards  ft  Tranalt  Go. 881 

1878»  March  UL    BrldKee  and  turnplkee 66 

March  29.    Boroujrh  governments 67 

1979,  March  li.    Bridges  and  turnpikes 07 

]BgK  March  i.     Bridges  and  turnpikes 67 

18P1,  March  25w    Bridges  and  turnpikes 67 

1«ES,  March  24.    Turnpikes f. 66 

lflB7,  March  ao.   Bridges  and  turnpikes 67 

PubUo  Laws, 

lST3s  p.  SSO.    Central  Stock  Yards  &  Transit  Go.  861 

im,p.Z\&.    Central  Stock  Yards  &  Transit  Co.  864 

is:8.p.238.    Borough  governments 67 

Revision  Supplement, 

P.M2.    Borough  governments....' 67 

PP.  1098,1099.    Bridges  and  turnpikes 66 

New  York. 

Statvtee, 

1854,  April  IBw   Joint-stock  association 807 

Session  Lam. 

ISA,  c  258,  •  1.    Joint-stock  companies;  suits..  806 

c  4'i8,  §  114.    Married  women;  action  by..  668 

1851.  c  4(6.    Joint-stock  companie.^;  suits 806 

18)3,  c  163.    Joint-stock  companies;  suits 806 

1K)4,  c.  246.    Joint-stock  assciiation 807 

1^7,  c  638.    Excise  Law 180 

§  5.    Intoxicating  liquors 672 

§  ISi.    liquor  law 671 

1800,  c  90,  fi  7.    Harried  women;  action  by 668 

188S,  c  172,  9  3.    Married  women ;  action  by 668 

18S7,  c289.    Joint«tock  companies;  real  estate  807 

Mra.c54».    Excise  Law 669 

c.  549,  •  8.    Intoxicating  liquors 676 

a646.    ClvU  Damage  Act 671 

18!7,c.417.    BepeallngAct 668 

1S8Q.C542.    Corporate  taxation 806 

c.  24fi«  1 1,  subd.  86,  88.    Married  women^s 

action;  Elepeallng  Law 668 

lffil,a86i.   Corporate  taxation 806 

lS83,cl75i    Insurance  companies    486 

18&i  c  379.    Jurisdiction  of  misdemeanors 129 

]ffla,a601.    Corporate  taxation    806 

Revised  Statutes, 

VoLl.tlt4,pt.l,o.7,p.l67,ll2.    Acts;  when 

takeeffect 806 

2,p;i38,§L    Marriage 668 

8,  p.  504.    Implied  covenants 773 

4,  p.  2468.    Recording  Act 609 

Cods  of  Procedure, 

1 114.   Married  women;  actions  by •••..  868 

Code  of  Civil  l^oeedurs, 

1450.   Married  women;  actions  by m...  668 

449.   Trustee 788 

833.  Communication  to  clergymen 767 

834.  Communication  to  physician 767 

835.  Communication  to  attorney 767 

83G.   Exemption  of  witnesses 767 

17SB.   Divorce;  aUmony 490 

IflOl   Slander  of  woman 658 

«33.   Recordofwlll 669 

^subd.  9.    Personal  injury 665 

8856.   Beoordof  will 669 

Penal  Code. 

■  172,178.    Suicide 497 

•  174.  Attempted  suicide 497 

178.  Auempted  suicide;  punishment 497 

886.  Attempt  to  commit  crime 407 

Code  of  Criminal  Procedure, 

>  tti  sahd.  aiL   Jurisdiction  of  misdemeanors. .  129 

North  Carolina. 

Statutes, 

Un.F^.lL   Presbyterian  church;  charter...  825 

wl-TZ,  a  188, 1 85.    Bailroad  accommodation.  278 

n.R.  A. 


1874r-75.    Delay  in  shipment . 
1879.   Freight  carriers 


Code, 

01968.   Bailroad  aocomm6dation. 

1964.    Freight  carriers , 

1967.   Delay  in  shipment 
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Ohio. 

Constitution, 

Art.  2,  0 1.   Delegation  of  legislative  power 753* 

•  28.    Uniform  operation  of  laws 76? 

16,  8  9.    Intoxicating  liquors 765- 

16,01.    Constitutional  amendments 422 

08b   Constitutional  amendments 428 

Statutes. 

1809,  May  7,  0199.   Municipal  Code . 1B» 

1888,  March  &    Local  Option  Law ..••....  7fS» 

Oreifon. 

Statutes. 

1864.    Estates  at  will ^ 268^ 

1866,  01L    Landlord  and  tenant 268 

1885.  p.  314.   Charter  of  Bast  Portland 294 

Code  of  Oeneral  Latos. 

02987.    states  atwiU 25& 

8619.    Landlord  and  tenant;  holding  over 258 

Civa  Code. 

0  785,  subd.  1, 6.    Statute  of  Frauds. .........  868^ 

Pennsylvania* 

Statutes. 

1705.   Wills sr 

1888.    Wills:  signature 856 

1888.  Courts;  equity  powers 608 

June  16,  0  3.    New  writs 608 

1848,  Jan  27.    Wills:  signature 8W 

April  11, 06.    Married  women;    property 

rights 508 

1851.    Borough  Act;  pavements 682 

1856,  April  11,  9  8.   Married  women;  property 

rights .......r....  606 

1871,  March  25.    Charter  of  Home  for  Aged 

Protestant  Women 682 

1881,  June  29.  Contracts  with  employ^ 624 

1885,  Bfay21.    Dairy  products 684 

1887,  May  24.    Dividing  cities  into  classes 804 

June  8.    MarriedTwoman^s  wiU 856 

June  8.    Husband  and  wife 508 

1889,  May  28.   Reassessments  for  local  improve- 

ments    804- 

Publie  Laws. 

1886,  p.  785.    New  writs 60fr 

1848,  p.  16.    Wills;  signature 857 

p.  686.    liarrled  women;  property  rights. .  608 
1856,  p.  815.    Married  women:  property  rights . .  608 
1871,  p.  462.    Charter  of  Home  for  Aged  Prot- 
estant Women  682 

1881,  p.  147.    Contracts  with  employ^ 624 

1885,  p.22.    Dairyproducta 685- 

1887,  p.  204.    Div1<flng  cities  Into  chisses 804 

p.  882.    Husbana  and  wife 608 

p.  838.    Married  woman*s  will 856 

1889,  p.  272.    Reassessment  for  local  improve- 
ments   804 

Rhode  Island. 

Constitution, 

Art  8, 00  2, 8. 6, 6.    Elections n4 

Statutes, 

1887,  Aprll,19.    Elections 774 

1869,  March  29,  0  6.    fiaUot  Act 774 


CiTATIOlTS. 


Public  Laws, 

1887,c.O,82.    Elections 774 

1889,0.731.    BallotAct. 774 

Public  Statutes, 
•C.10,119.    Voting. 774 

South  Carolina. 

CoTUtitution, 
.ATt8,SU.   Pardons 744 

Tennessee. 

Constitution, 

.Art  1,8  8.    Due  process  of  law 211 

817.  Remedies 211 

6,81.    Courts 212 

810.  Certiorari 208 

Statutes, 

1854,0.82.    Contested  election 210 

1885,  June  10.    Knoxville;  charter 311 

1887.  March  25.    Aesessment  Act 208 

MiUiken  dt  Vertrees'  Code, 

88123.    Certiorari 208 

48  8888,8839.    Certiorari 211 


Vermont* 

Befdsed  Laws, 
^2188,2188.   Death  bj  negligence., 

Virfcinia. 

BiU  of  BighU. 


71 


•l6.   Religious  freedom 

Oonstttutian,  18S0, 
Art 8, 82.    Beligious freedom 

Constitution^  186L 

Art  4,  8BI16, 82.   Beligious  societies 

Qmstitution,  1867. 

Art  6, 8 17.    Religious  societies 

Ordinances. 
177B,  July  8.   Adoption  of  common  law... 

Besoluiiojis, 
1784,  Nov.  17.    Religious  incorporations. .. 
Statutes, 

785,  Dec.  18.   Religious  freedom 

1786.    Protestant  Episcopal  Church;  repeal  of 
charter 

.  799,  Jan.  24.  Concerning  religion;  state  church 

826, 
Jan.  24.   Religious  freedom ^ 

1802,  Jan.  12.    State  Church. 

1806,  Jan.  80.   Charitable  donations 

1842,  Feb.  8.   Religious  societies;  real  estate.... 

1854,  Eeb.  28.    Protestant  Episcopal  Theologi- 
cal Seminary;  charter 

1866,  March  1.   Young  Men*s  Christian  Associa- 
tion  

1856,  July  1.    Wills 

1872,  Feb.  14.    Board  of  Foreign  Missions;  char- 
ter  

1878,  March  8.    Presbyterian      Committee    of 
Publication;  charter 

1875,  Jan.  8.   Protestant  Episcopal  Education 
Society;  charter 

1886,  Jan.  16.    Trustees  of   Baptist   Ministers' 
Relief  Fund;  charter 

<  L.  R  A. 


827 


881 

327 
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828 
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827 


Session  Acts. 

1806,  p.  42.    Charitable  donations 

1842,  p.  60.    Religious  societies;  real  estate 

1873,  p.  116.    Presbyterian  Committee  of  Publi- 
cation  


Hening's  Statutes, 

VoL  U,  p.  582.    Protestant  Episcopal  Church; 

charter 

12,  p.  266.    Protestant  Episcopal  Church; 
repeal  of  charter 


827 
327 
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Code,  1819. 


Vol.  1,  p.  78. 
p.  78. 


C.  86,  68  58-61. 
71,88  8-17. 


State  Church 

Concerning  religion., 


Code,  1849. 

Taxation;  assessment 

Religious  societies;  real  estate . 


Code,  1860. 

C.  51, 8  9.    0 verseers  of  the  poor;  charter. . 
77.   Religious  societies;  real  estate 


Code,  1878, 

8 1296.    Carriers*  exemption  from  llablb'ty., 

2614.    Wills;  signatures 

8249.    Bill  of  particulars 

C.  76.   Religious  societies;  real  estate 
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85S 
776 
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West  Virginia. 

Oonstitutitm. 

Art8,81.    Bfllof  Rights 628 

6, 8  46.    Regulation  of  liquor  traffic 848 

Statutes. ' 

1887,c29.    Intoxicating  liquors 847 

0.68.    Corporation:  employ6 359 

8  8.   Contracts  with'employte 622 

Code,  1868. 

cm,  8  2.    Publication  of  notice 617 

129,84.   PubUcation  of  noUce 617 

Code,  1887. 

C.  82,81.    Intoxicating  liquors 847 

85,8  8.    Administration 616 

185,82.    Appeals 516 

P.  988.    Contracts  with  employes 622 

Wisconsin. 

Constitution, 

Art4,881,8ubd.7.   Special  Acts 806 

Amendments. 

1871.   8i)eolalAot8 897 

Statutes. 

1874,  March  4.    Land  grant 902 

1878,  March  16.   Chicago,  Portage  ft  Superior 

RaUway 602 

1882,  Feb.  16.   Land  grant 604 

Laws. 

1882,  a  10.   Land  errant 006 

1887,0.179.    Highways 60 

0.454.    Highways 60 

1889,  a  888.   Drainage  of  land  In  Dane  County.  806 

Bffoised  Statutes. 

C.  54.    County  drains 897 

81249.    Defective  highways;  repair 60 

1339.    Defective  highways 60 

4482.    Lobby  services 610 

14971,  subd.  12.    Statutory  oonstruction 610 

4872,  Bubd.  2.    Statutory  oonstruction 610- 


LAWYERS'    EBPORTS, 

AJSTNOTATED. 


PENNSYLVAOTA  SUPREME  COURT. 


John  B.  FERGUSON,  Plff,  in  Err., 

V. 

Thomas  Levi  RAPFERTY. 

(....Pa.....) 

1.  Parol  evldenoe  Is  admlmrtble  to  es- 
tablish m,  contemporaneous  oral  agree- 

i  which  induced  the  execution  of  a  written 


contract,  thougrh  it  maj  Tary,  change  or  reform 
the  instrument. 

8.  IMrectt  positive  and  uncontradicted 
testimony  of  two  witnesses  to  the  fact  of  a 
contemporaneous  vertMil  agreement  as  an  in- 
ducement to  sign  a  writing  Is  sufBcient,  when  it 
is  precise,  definite,  distinct  and  highly  probable 
and  reasonable. 

8*   An  oral  agreement  to  give  the  vendor  se- 


WriJUen  eontraelB  as  evidence. 

Where  there  is  an  effective  written  contract, 
Uiere  can  be  no  verbal  one.  Long  v.  Straus,  4 
West  Bep.  239, 107  Ind.  04. 

The  writing  itself  is  evidence  of  its  truth,  which 
cannot  be  repelled  by  any  extraneous  evidence  not 
dear  and  cogent.  Wiles  v.  Harshaw.  8  Ircd.  Eq.  306. 

The  writing  itself  is  the  exclusive  evidence  of  the 
relation  of  the  parties  (Miller  v.  Fichthorn,  81  Pa. 
S53),  but  the  true  relation  of  parties  to  a  negotiable 
tostrument,  as  between  themselves,  may  be  shown 
t^paroL  Goldsmith  v.  Holmes  (Or.)  36  Fed.  Bep. 
«i 

At  Uw  the  written  instrument  is  better  evidence 
than  can  be  furnished  by  parol  proof;  and  in  con- 
tenphition  of  law  it  contains  the  true  agreement 
cf  the  parties.  Schwaas  v.  Hershey,  15  West  Rep. 
6^125I1L663L 

The  writing  becomes  the  sole  exponent  of  the  con- 
tract, and  cannot  be  varied  by  parol  testimony. 
Perkins  v.  Young,  16  Gray,  880;  Cocke  v.  Bailey,  42 
Hi^s.  81;  Kirk  v.  Hartman,  63  Pa.  97. 

Parol  evidence  cannot  be  received  in  reference 
to  a  contract  which  the  Statute  of  Frauds  requires 
to  be  in  writing.  Lecroy  v.  Wiggins,  31  Ala.  13 
Lockett  V.  Toby,  10  La.  Ann.  713;  Northrup  v. 
Jackson,  18  Wend.  85;  Martin  v.  Duffey,  4  Phlla.  75. 

Extrinsic  evidence  which  goes  beyond  the  pur- 
pnneof  aiding  in  the  interpretation  of  an  Insurance 
poller,  and  to  show  a  subject  dllf erent  from  that 
described,  is  inadmissible.  Landers  v.  Cooper,  5  L. 
R.  A.  638,^fioe«,  116  K.  T.  279. 

A  written  agreement  is  not  to  be  vannd  by  parol 
€TideDce  of  extrinsic  facts,  or  the  admlFsiou  of  par- 
tner their  agents  as  to  their  meaning  or  inten- 
tuma.   Winona  v.  Thompson,  24  Minn.  199. 

The  rule  is  the  same  in  equity  as  at  law.  Elys- 
ville  Mfg.  Co.  V.  Okisko  Co.  1  Md.  Ch.  802;  Cooper 
▼.Tkppan,4Wi8.d62. 

It  does  not  depend  upon  the  doctrine  of  estoppel. 
Wilklason  V.  Wilkinson,  2  Dev.  Eq.  876. 

Parol  evidence  of  written  inetrumenL 
It  is  the  general  rula  that  extrinsic  or  oral  evi- 
lieiioe  is  not  admissible  to  contradict,  vary,  add  to, 
lobtrBCt  fnmu  or  otherwise  modify  the  terms  of  a 
^nittea  histroment.  .^Jabama,— Beard  v.  White,  1 
Als.  136;  Duff  v.  Ivy,  8  Stew.  140:  West  v.  KeUy,  19 
Ak.  85%  Barrtnger  t.  Sneed,  8  Stew.  aW;  Hair  v.  La 
&w»e,  10  Ala.  548;  Kennedy  v.  Kennedy,  2  Ala.  671. 
Ati(inaas.-Ricliardson  v.  Comstock,  21  Ark.  60. 
«LR.A. 


CoZf/omio.— Lenbard  v.  Vlscher,  2  CaL  87;  Bints  v. 
Norton,  4  Oal.  359.  Connecticut,— Beckley  v.  Mun- 
Bon,  22  Conn.  299.  Geori/ia,— Rogers  v.  Atkinson,  1 
Ga.  12:  Wynn  v.  Cox,  5  Ga.  378;  Griswold  v.  Scott,  13 
Ga.  210.  I/Hnois,— Abrams  v.  Pomeroy,  18  111.  188; 
Harlow  v.  Boswell,  15111.  66;  Robinson  y.  Magarlty, 
28  111.  423.  Indtona,— Russell  v.  Braham,  8  Olackf. 
277;  Oiler  v.  Bodhey,  17  Ind.  600;  Fankboner  v.  Fank- 
boner,  20  Ind.  62;  Lenard  v.  Patterson,  3  Blackf.  368; 
Madison  etc.  R.  Co.  v.  Stevens,  6  Ind.  379;  Irwln  v. 
Tvera,  7  Ind.  308.  loiiw,— Warren  v.  Crew,  22  Iowa, 
815;  Van  Vechten  v.  Smith,  59  Iowa,  173.  Kentucky, 
— McConnell  v.  Dunlap,  Hard.  41;  Martin  v.  Lewis,  1 
A.K.  Marsh.  102;  Fowler  v.Lewls,  3  A.  K.  Marsh.  448; 
Lemaster  v.Burckhart,  2  Blbb,2;  Grundy  v.Edwards, 
7  J.  J.  Maish.  367.    Louitrfana,— Borthet  v.  Estabene, 

5  La.  Ann.  315;  Theurer  v.  Schmidt.,  10  La.  Ann.  125; 
Ferguson  v.  Glaze,  12  La.  Ann.  667;  Lesseps  v.  Wicks, 
Id.  789.  Jlfa<ne,-Eveleth  v.  Wilson,  16  Me.  109;  Pe- 
terson V.  Grover,  20  Me.  383.  3fan/Zand,— Wesley  v. 
Thomas,  6  Har.  &  J.  24;  Watkins  v.  Stockett,  Id.  435; 
Young  V.  Frost,  5  GUI,  287.  3fa«Ba<;/it«ett«,— Colt  v. 
Cone,  107  Mass.  285.  Michigan,— Sedder  v.  Fox,  51 
Mich.  92.    JfissisKippi,— Elliott  v.  Conriell,  6  Smedes 

6  M.  91;  Sutherland  v.  Crane,  1  Miss.  523.  Mistsouri, 
—Pears  v.  Davis,  29  Mo.  184;  Singleton  v.  Fore,  7  Mo. 
515;  Lane  v.  Price,  5  Mo.  101;  Huse  v.  McQuade,  52 
Mo.  388.  New  Jersey,— Society  v.  Haight,  1  N.  J. 
Eq.  39B;  Woodruff  v.  Frost,  2  N.  J.  L.  842;  Kern  v. 
Voorhies,  8  N.  J.  L.  1003;  Perrlne  v.  Cheeseraan,  11 
N.  J.  L.  174;  Huffman  v.  Hammer,  14  N.  J.  L.  269. 
New  rorfc,— Douglass  v.  Peele,  1  Clarke,  563;  Spen- 
cer V.  Tllden,  5  Cow.  144;  Lowber  v.  LeIloy,2Saodf. 
202;  CTark  v.  N.  Y.  L.  Ins.  Co.  7  Lans.  323.  North 
Carolina^— Ward  v.  Ledbetter,  1  Dev.  &  B.  Eq.  496; 
Cbamness  v.  Crutchfleld,  2  Ired.  Eq.  148;  Parker  v. 
Vick,  2  Dev.  &  B.  Eq.  195;  Donaldson  v.  Benton,  4 
Dev.  &  B.  L.  435;  Wade  v.  Odeneal,  8  Dev.  L.  428. 
Oregon,— Hoxie  v.  Hodges,  1  Or.  261.  Pennsylvania, 
— Herlmer  v.  Imbrie,  6  Serg.  &  R.  402;  Albert  v.  Zelg- 
ler,  29  Pa.  50;  Evans  v.  Evans,  Id.  277.  South  Caro- 
Kna,— Gibson  v.  Watts,  1  McCord,  490;  Smith  v. 
Tunno,  Id.  448;  McDowall  v  Beokley,  2  Mill  (Const.) 
885;  Falconer  v.  Garrison,  •  McCord,  209;  Smith  v. 
McCall,  1  McOord,  220.  Iwinessee,— Phillips  v. 
Keener,  2  Overt  829;  Stewart  v.  Phoenix  Ins.  Co.  9 
Lea,  104.  Texas,— Boehl  v.  Wadgymar,  54  Tex.  587. 
United  States  courts,— Shankland  v.  Washington^ 
30  U.  8.  5  Pet.  890  (8  L.  ed.  186);  Flndlcy  v.  U.  S.  Bank, 
2  McLean,  44;  Randall  v.  Phillips,  8  Mason,  878;  Van 
Ness  V.  Washington,  29  U.  &  4  Pet  282  (7  L.  ed.  842); 
I  33 


See  also  6  L.  R.  A.  786;  26  L.  R.  A.  321  ;  35  L.  R.  A.  480. 
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ourlty  on  the  loffs  may  be  proved  to  shoir  an  in- 
ducement to  blm  to  Biffn  a  release  to  parties  who 
had  purchased  of  him  by  written  contract  certain 
timber,  and  the  substitution  in  their  place  of 
other  persons,  aithoug-h  the  written  agreement 
contained  no  stipulation  for  such  security. 

4.  A  notice  of  a  claim  ag^ainst  property 
about  to  be  sold  at  sherilTs  sale  is  sufll- 
cient  to  render  the  property  liable  to  the  claim  in 
the  hands  of  an  Intending  purchaser,  if  it  con- 
tains a  distinct  claim  of  title  to  the  property  and 
is  sufficient  to  put  such  purchaser  upon  inquiry, 
although  it  is  not  explicit  and  definite -as  to  the 
nature  and  character  of  the  claim. 

6.  Replevin  may  be  maintained  by  one 
co-tenant  in  common  in  his  own  name,  without 
Joining  bis  co-tenants,  to  recover  possession  of  all 
the  logs  cut  upon  lands  held  in  common,  under  a 
contract  made  by  him  alone  with  the  consent  of 
the  life  tenant  and  the  passive  acquiescence  of 


his  oo-tenantB,  for  the  sale  of  such  logs  by  whiob^ 
he  reserved  a  lien  thereon  for  security  of  the  pur- 
chase  money,  against  either  the  purchaser  or  his 
assignee  with  noUoe;  at  least  where  the  other  co- 
tenants  never  interfered  with  the  possessiOD 
taken  under  the  contract. 

(October  7, 1888.) 

ERROR  to  the  Court  of  Common  Pleas  of 
Clearfield  County  to  review  a  judgment 
for  plaintiff  in  an  action  of  replevin  brought  to 
recover  possession  of  certain  logs.     Afflnned. 

Thomas  Rafferty  died  seiaS  of  a  certain 
tract  of  land  in  Penn  Township,  leavine  sur- 
viving him  a  widow  and  sons  and  daughters^ 
among  whom  were  the  plaintiff  Thomas  Levi 
Rafferty  and  two  deaf  mutes.  He  devised  the 
land  to  his  son  James,  who  died  shortly  after 
his  father's  death,  unmarried  and  intestate. 


United  States  v.  Thompson,  1  Gall.  888;  O'Harra  v. 
Hall,  4  U.  S.  4  DalL  840  (1  L.  ed.  858).  Venwrntr- 
Jones  V.  Webber,  1 N.  Chip.  aS;  Bradley  v.  Bentley, 
8  Vt.  248;  Brandon  Mfg.  Co.  v.  Morse,  48  Vt.  888. 
TTieconain,— Reed  v.  Jones,  8  Wis.  88^;  Hei  v.  HeUer, 
68  Wis.  415. 


merely  one  of  the  preliminary  negotiations  to  the 
subscription.  Smith  v.  Burton,  4  New  Bng.  Ren. 
900,  60  Vt.  408. 

A  written  agreement  in  distinct  instruments  can- 
not be  varied  or  contradicted  by  parol.  Hull  v. 
Adams,  1  Hill,  601. 


'  P€wol  evidenceia  not  admigsdbU  to  eonUradict  written  Parol  evidence  inadmiaHbU  to  contradict  eonatdera- 
instrumente.  tion  of  contracL 


Parol  evidence  is  not  admissible  to  contradict 
the  written  instrument    Best  v.  Sinz,  73  Wis.  248L 

Evidence  of  former  negotiations  is  Inadmissible 
to  contradict  a  written  contract  or  its  legal  effect. 
Hostcttcr  V.  Auman,  119  Ind.  7. 

Verbal  testimony  Is  Inadmissible  to  contradict  a 
written  agreement  in  respect  to  the  terms  on  which 
articles  are  shipped  to  another  for  sale  (Simonds 
Mfg.  Co.  V.  Kiddie  (Mich.)  41  N.  W.  Rep.  675;  White 
V.  Missouri  Pac.  K.  Co.  2  West.  Rep.  165, 19  Mo.  App. 
400),  or  to  contradict  a  charter-party.  The  Gazelle, 
128  U.  S.  474  (82  L.  ed.  486). 

Parol  evidence  is  not  admissible  to  contradict  or 
vary  notes  and  mortgages  given  at  the  same  time 
and  as  a  part  of  the  same  transaction.  Martin  v. 
HamUn,  18  Mich.  866.  See  Jones  v.  Phelps,  5  Mich. 
222;  Adair  v.  Adair,Id.  204;  Stevens  v.Oooper,l  Johns. 
Cb.  429;  Cook  v.  Combs,  89  N.  H.  698;  Oelricks  v. 
Ford,  64  CT.  S.  28  How.  48  a6  L.  ed.  684);  Austin  v. 
Sawyer,  9  Cow.  89,  49;  Dix  v.  Otis,  6  Pick.  88;  Powell 
V.  Edmunds,  12  East.  6:  Noble  v.  Bosworth,  19  Pick. 
814;  Conner  v.  Coffin,  22  N.  H.  542^544;  Gregory  v. 
Hart,  7  Wis.  632;  Hoyt  v.  French,  24  N.  H.  199:  Lang 
V.  Johnson,  Id.  802;  Hoxio  v.  Hodges,  1  Or.  251; 
Underwood  v.  Simonds,  12  Met.  278;  Adams  v.  Wil- 
son, Id.  188;  Richardson  v.  Comstock,  21  Ark.  69; 
Oskaloosa  College  V.  Stafford,  14  Iowa,  162;  Bomar 
V.  AsheviUe  &  S.  R.  Co.  80  S.  G.  450. 

It  is  not  admissible  to  show  that  a  note  was  not 
payable  in  money  as  expressed  therein.  Clark  v. 
Hart,  40  Ala.  86. 

Or,  on  the  part  of  the  drawer  as  against  the 
drawee,  that  he  was  not  to  be  liable  as  drawer. 
Bassenhorst  v.  WUby,  11  West.  Rep.  270, 45  01.;  o  St. 
888. 

It  is  inadmissible  to  contradict  a  soldier's  dis- 
charge issued  on  a  surgeon's  certificate  of  disabil- 
ity, in  the  absence  of  any  proof  of  conviction  as  a 
deserter.    Fitchburg  v.  Lunenburg,  102  Mass.  858. 

The  party  writing  the  letter  cannot  be  allowed  to 
contradict  or  vary  its  meaning  by  parol  testimony. 
Selby  y.  Frledlander,  22  La.  Ann.  881. 

But  a  letter,  which  is  the  basis  of  a  contract,  is 
admissible  to  explain  the  contract.  Bennett  v. 
Frary,  65  Tex.  145. 

A  subscription  contract  to  pay  money  in  aid  of  a 
contemplated  manufacturing  business  cannot  be 
enlarged  or  contradicted  by  a  letter  which  was 
6  L.  H.  A. 


In  the  absence  of  fraud  parol  testimony  is  inad- 
missible to  prove  total  lack  of  consideration  for  a 
conveyance  purporting  to  have  been  made  for  a 
consideration.    Gardner  v.  Lightfoot,  71  Towa,  577. 

A  deed  given  in  good  faith  for  a  valuable  oouRid- 
eration  recited,  without  fraud,  accident  or  mistake, 
cannot  be  shown  by  parol  to  be  wittiout  considera- 
tion.  Foeney  v.  Howard,  79  Cal.  526. 

Parol  evidence  is  not  admissible  to  show  that 
there  was  In  fact  no  consideration  for  a  quitclaim 
deed  expressing  a  consideration  in  money,  and  that 
the  grantee  agreed  by  parol  to  hold  the  lands  for 
the  grantor.  Salisbury  v.  Clark  (Vt.)  17  Atl.  Uep. 
185. 

Parol  evidence  is  inadmissible*  to  vary  a  written 
covenant  under  guise  of  showing  consideration. 
Slmanovich  v.  Wood,  5  New  Eng.  Rep.  190,  145 
Mass.  180. 

The  obligations  under  a  written  lease  of  a  farm 
cannot  be  affected  by  evidence  of  a  contemporary 
parol  contract,  as  part  of  the  consideration  of  the 
lease.    Diven  v.  Johnson,  8  L.  R.  A.  808. 117  Ind.  512. 

Yet  a  lease  may  be  varied  by  a  subsequent  parol 
agreement.    Danf  orth  v.  Mclntyre,  11  III.  App.  417. 

Although  the  consideration  of  a  contract  cannot 
be  contradicted,  or  shown  to  be  different  from  that 
expressed  therein  (Metropolitan  Bank  v.  Hitz,  1 
Mackey  (D.  C.)  Ill),  yet  the  true  consideration  may 
be  shown  by  paroL  StufDebeem  v.  Arnold,  57  Cal.  11; 
Andenried  v.  Walker,  11  Phila.  183;  Hope  v.  Smith, 
85  N.  Y.  Sup.  Ct  458;  Holmes*  App.  79  Pa.  279;  Jack- 
son V.  Miller,  82  La.  Ann.  482;  Deiln  v.  Adams,  j;4 
Mich.  117;  TutwUer  v.  Munford,  68  Ala.  124;  Brown 
V.  Summers,  91  Ind.  151. 

As  the  rule  of  exclusion  does  not  prevent  proof 
of  attendant  circumstances  to  explain  (Simpson  v. 
Kimberlin,  12  Kan.  579);  the  consideration  of  an  in- 
strument, and  the  circumstances  of  its  execution, 
are  open  to  explanation.  De  Savelette  v.  Wendt.  75 
N.  Y.  679.   See  Bragg  v.  Stanford,  82  Ind.  284. 

Prior  negotiations  merged  in  written  eonlract. 

As  a  general  rule  all  preliminary  negotiation « 
are  merged  in  the  written  contract,  and  a  party  to 
it  is  estopped  to  deny  its  terms;  and  hence  oral  evi- 
dence is  inadmissible  to  contradict  or  vary  a  writ- 
ten contract.  Diven  v.  Johnson,  8  L.  R.  A.  808. 
note,  117  Ind.  512;  La  Fayette  County  Monument 
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Plaintiff  thus  became  tenant  in  common  with 
his  brothers  and  sisiers  of  the  tract,  his  mother 
haying  a  life  interest  therein.  Richard  Danver 
was  appointed  trustee  for  the  deaf  mutes. 
Danver,  claiming  to  acton  behalf  of  the  mutes, 
and,  as  plaintiff  claimed,  acting  on  behalf  of 
the  other  heirs  of  James  Rafferty,  made  an 
agreement  to  sell  the  timber  on  the  tract  to 
"Diomas  Levi  Rafferty. 

Subsequently  Thomas  Levi  entered  into  an 
agreement  to  sell  the  timber  to  E.  W.  Hepburn 
and  W.  C.  Hoover.  Thereafter,  with  the  as- 
sent of  Hepburn  and  Hoover,  Rafferty  ^entered 
into  the  following  agreement: 

And  now,  this  2d  day  of  December^882,  I, 
Levi  RafTerty,  do  agree  to  release  E.  W.  Hep- 
burn and  W.  C.  Hoover  on  the  within  article, 
and  to  transfer  the  same  to  1>.  L.  Ferguson, 


and  that  the  said  D.  L.  Ferguson  Is  to  pay  the 
balance  due  on  the  within  agreement  as  soon 
as  the  logs  are  all  delivered  in  Curry  Run. 
Said  logs  are  to  be  scaled  straight  and  sound, 
and  instead  of  six  and  one  half  cents  per  cubic 
foot,  to  be  six  and  50-100  dollars  per  thousand 
feet. 

Witness  our  hands  and  seals.  Done  this  2d 
day  of  December,  1882. 

T.  L.  Rafferty,       Fl.  b.] 
D.  L.  Ferguson,    [l.  s.J 

After  the  logs  were  cut  under  this  agree- 
ment, a  judgment  was  recovered  against  Fer- 
guson, execution  levied  on  the  logs,  and  they 
were  sold  at  sheriff's  sale  and  purchased  by 
defendant,  John  B.  Ferguson. 

Plaintiff  claimed  title  to  the  logs  as  security 
for  the  purchase  money  due  him  by  J).  L.  Fer- 


CJorp.  V.  Hagoon,  8  L.  B.  A.  761, 78  Wis.  627:  Ck>le  v. 
Spemu  18  Ala.  687;  Mead  v.  Steger,  6  Port.  (Ala.)  488; 
Dean  y.  Haaon,  4  Cono.  428;  Logan  v.  Bond,  18  Ga. 
]SS;  Fjrench  v.  Turner,  16  Ind.  50:  Chadwiok  v. 
Perkiiis,  8  Me.  889;  Saveroool  v.  Farwell,  17  Mich. 
IB;  Hemdon  v.  Henderson,  41  Miss.  584;  GK>och  v. 
OoDoer,  8  Mo.  891;  Vaughn  v.  Lynn,  0  Mo.  761; 
Walker  v.  Bngier,  80  Mo.  180;  Oox  v.  Bennet,  18  N. 
J.  L.  165;  State  v.  Stltes,  Id.  172;  Parkhurst  v.  Van 
Cortlaiidt,  1  Johns.  C9i.  274;  Crosier  v.  Acer,  7  Paige, 
BT;  Smitli  r.  Higbee,  12  V 1. 11& 

ConveraaUoM  "between  the  "parties. 
Previoaa  oonvenatlons  of  the  paurties  are  not  ad- 
miSBible  to  determine  their  intention.  Bilmer  v. 
Btandi  of  State  Bank,  16  Iowa,  821;  Polion  v.  Le 
Bo7, 10  Bosw.  88;  Sajrre  v.  Peek,  1  Barb.  464;  Ell- 
maker  y.  Franklin  F.  Ins.  Co.  5  Pa.  188;  Bedford  v. 
flowera.  U  Humph.  S4S;  Van  Busklrk  v.  Day,  82 
111.280. 

But  oooveiaatlona  just  before  the  making,  not 
idmiaBible  to  vary  the  terms,  but  as  independent 
proof  to  rebut  an  equity  set  up  by  oomplainant, 
■ay  he  pfroved.  King  v.  Buokman,  21 N.  J.  Bq. 
W. 

So  of  conversations  to  show  the  extent  of  an 
tfeotli  aizthoiity,  admissible  to  explain  allusions 
ifaoeto  in  the  letter.    Durham  v.  Gill,  48  111.  151. 

Parol  evldenoe  of  what  was  said  at  the  time  of 
HgniDg  tbe  contract  is  not  admissible  to  vary  it. 
EzpiesPul).  Go.  v.Aldine Press,  126  Pa.  847,  24W. 
N.  a  IflS;  Gorauch  v.  Rutledge,  70  Md.  272. 

A  contract  in  writing  cannot  be  varied  or  de> 
felted  by  evldenoe  of  contemporaneous  parol  rep- 
reMotatioiis.  Paddock  v.  Bartlett,  68  Iowa,  16. 
Parol  evidence  as  to  w\)at  the  parties  under- 
Bood  or  intended  a  written  agreement  to  mean,  and 
ta  to  sabeequent  conveisations  between  them  as 
ID  what  they  would  do  in  pursuance  of  the  agree- 
iKiittis  not  admissible,  where  the  written  agree- 
aent  itself  shows  the  true  construction.  Miller  v. 
Biitterileid,79GaL62,   . 

Testimony  of  a  conversation  between  the  tes- 
tator ajid  his  wife  is  not  admissible.  His  intentions 
Ernst  be  determined  from  the  will  itself.  Patterson 
T.WUsoiu  IQi  17.  a684. 

Aeu  and  deelarationa  of  parties. 
Acts  of  tile  parties  cannot  be  received  to  prove 
cdsmiotfon  where  the  language  is  fixed  and  as- 
emained.    Giles  v.  Oomstock,  4  N.  Y.  27t). 

But  the  acta  of  the  parties,  performed  under  a 
vritteo  contract,  are  admissible  to  ascertain  the 
eonsbroctfon  to  be  placed  upon  the  contract,  with- 
out encroaching  upon  the  rule  that  contempora- 
aeoos  parol  evidence  is  not  admissible  to  vary  a 
vijtteo  inatnunent.  Lyleav.  Le8oher,7WeBt.Bep. 
a.UBInd.88& 
«LR.A. 


Proof  of  declarations  made  antecedent,  coinci- 
dent or  subsequent  is  not  competent  to  vary  the 
terms  of  a  sealed  instrument,  and  maybe  rejected 
at  any  time  before  retirement  of  the  Jury.  Mott  v. 
Richtmyer,  67  N.  Y.  48;  Price  v.  Allen,  9  Humph. 
706;  Hale  v.  Handy,  26  K.  H.  206. 

They  are  inadmissible  to  explain  subsequent  acts 
of  the  party  to  whom  the  declarations  were  made 
touching  the  contract.     Bonley  v.  Bush,  44  Tex.  L 

As  to  the  declarations  of  a  sheriff,  at  a  sale  for 
partition,  it  is  not  admissible  to  explain  his  deed. 
Caldwell  V.  Layton,  44  Mo.  220. 

A  memorandum  made  by  a  witness  in  her  diary 
stands  on  the  same  footing  as  an  oral  declaration, 
in  respect  to  parol  evidence  of  her  meaning.  Dale*a 
App.  67  Conn.  127. 

The  rvUe  noit  to  imMMt  evidence  of  eoBtrintic  facts. 

The  rule  that  parol  contemporaneous  evidence  is 
inadmissible  to  contradict  or  vary  the  terms  of  a 
written  instrument  does  not  exclude  evidence  of 
extrinsic  facts  necessary  to  a  full  understanding  of 
the  meaning  of  the  parties.  Buf ord  v.  Lonergan 
(Utah)  22  Pac.  Rep.  164. 

A  written  but  unsigned  agreement  is  admissible 
in  connection  with  the  testimony  of  the  attorney 
drawing  up  the  contrHOt  to  show  how  the  parties 
at  the  time  understood  the  arrangement  as  to  a 
loan  and  share  of  profits.  Eager  v.  Crawford,  76 
N.  Y.  97. 

So  parol  evidence  is  admissible  to  show  verbal  al- 
terations for  the  purpose  of  giving  an  understand- 
ing of  the  circumstunoes  connected  with  the  affair 
(Keller  v.  Bley,  16  Or.429);  or  to  show  that  a  written 
instrument  was,  by  agreement  of  the  parties,  not 
to  take  effect  unless  it  should  be  pronounced  law- 
ful by  counsel  who  were  to  be  consulted  (Ware  v. 
Allen,  128  U.  S.  500  (32  L.  ed.  663);  or  that  a  written 
agreement  was  delivered  to  take  effect  only  upon 
certain  conditions  (Ottawa,  O.  &  F.  R.  V.  R.  (3o.  v. 
Hall,  1  III.  App.  612):  as  that  the  order  to  pay  was 
conditional  on  there  being  a  certain  r..  jrplus  of  pro- 
ceeds (Uymera  v.  Drube,  5  Mo.  App.  580);  or  to 
show  that  the  understanding  of  the  parties  to  a  con- 
tract for  the  sale  and  delivery  of  railroad  ties  was 
that  they  should  be  inspected  when  unloaded. 
Havana  R.  &  E.  R.  Co.  v.  Walsh,  85  HL  58. 

One  not  being  a  party  to  the  written  agreement 
is  entitled  to  show  an  oral  agreement  between  him- 
self and  the  bank,  by  which  he  agreed  to  become 
surety  only  on  condition.  Fant  v.  Sprigg,  60  Md. 
56L 

The  drcumttances  attending  the  transaetion  may  he 
jprofjed  by  pardL 

Where  a  contract  is  entirely  intelligible,  the  cir- 
cumstances attending  the  negotiations  are  compe- 
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gusoD.  in  pursuance  of  a  parol  aereemeDt  en- 
tered  into  contemporaneouslv  with  the  execu- 
tion of  the  agreement  with  Ferguson,  and 
caused  the  following  notice  to  be  read  at  the 
sheriff's  sale: 

To  R.  Newton  Shaw,  High  Sheriff,  and  to  all 
bidders  and  execution  creditors: 
Sirs:— You  are  hereby  notified  that  the  two 
certain  lots  of  pine  saw  logs,  to  wit,  80,000 
feet,  more  or  less,  pine  saw  logs  in  the  woods 
on  Rafferty's  land  in  Penn  Township,  stamped 
W  4  T,  and  155.000  feet,  more  or  less,  pine 
logs  in  Curry  Run,  stamped  W  4  T,  are  the 

Eroperty  of  Thomas  L.  Rafferty,  and  not  of  D. 
i.  Ferguson. 

The  conditions  of  the  contract  not  having 
been  complied  with,  and  the  purchase  money 
or  stum  page  paid  as  per  agreement,  the  said 


Thomas  L.  Rafferty  gives  notice  that  he  wiD 
hold  said  lo^  until  paid  for,  and  will  assert  his 
rights  as  against  the  purchase  of  the  same  un- 
der  the  said  levy  and  sale. 
Clearfield,  Pa.,  February  27th,  1888. 
T.  Levi  Rafferty, 
By  his  Attorney,  J.  F.  McKenrick. 

At  the  trial  in  the  court  below  defendant 
took  exception  to  the  admission  of  parol  evi- 
dence to  show  the  alleged  agreement  regarding 
the  lien  to  secure  the  payment  of  purchase 
money. 

Defendant  requested  the  court  to  charge  in- 
ter alia  as  follows: 

"The  notice  purporting  to  have  been  read  at 
the  sheriff's  sale  of  the  logs  in  controversy,  by 
J.  P.  McKenrick,  the  attorney  of  the  plamtiff, 
was  not  sufficiently  explicit  and  definite  as  to  its 


tent.  Field  v.  Mun^on,  47  N.  Y.  221;  GeDteoary  M. 
B.  Church  v.  aime,  7  Cent.  Rep.  888, 116  Pa.  146. 

They  may  be  proved  in  explanation,  but  not  to 
vary  the  terms  of  the  contract.  Foster  v.  McQraw, 
64  Pa.  464:  Wood  v.  Clark,  10  West.  Rep.  117, 121  111. 
859;  Bii?elow  v.  Capen,  5  New  Eng.  liep.  257,  145 
Mass.  270;  Chandler  v.  Thompson,  80  Fed.  Rep.  38. 

Parol  evidence  is  admissible  to  explain  the  cir- 
cumstances under  which  the  lease  was  made,  or  of 
applying  it  to  its  proper  subject  matter,  or  of  rais- 
ing and  explaining  a  latent  ambiguity.  Kamp- 
house  V.  Gaff  ner,  78  111.  453. 

So  in  a  contract  for  the  sale  of  flax  the  relations 
of  the  parties,  and  the  usage  of  the  trade,  is  ad- 
missible.   Goodrich  v.  Stevens,  5  Lans.  230. 

So  in  a  suit  on  a  building  contract  which  does  not 
prescribe  anv  specific  height  for  the  building,  evi- 
dence of  the  facts  existing  at  the  time  of  its  exe- 
cution, and  the  circumstances  of  the  parties  and  of 
the  building  and  of  other  buildings  of  which  the 
one  erected  under  the  contract  constitutes  a  com- 
ponent part,  is  admissible  to  show  what  the  real 
contract  was  intended  to  be.  Doane  College  v. 
Lanham  (Neb.)  42  N.  W.  Rep.  405. 

To  ascertain  the  intention  of  the  parties  to  a  con- 
tract, all  the  facts  and  circumstances  at  the  time  of 
executing  it  may  be  taken  into  consideration. 
Erwin's  App.  (Pa.)  9  Cent.  Rep.  678.  20  W.  N.  C.  278; 
Thayer's  App.  (Pa.)  8  Cent.  Rep.  4T9;  Weller  v.  He- 
narie,  15  Or.  28. 

It  is  enough  to  render  parol  evidence  competent 
to  explain  a  written  contract,  that  there  were  cir- 
cumstances known  to  one  of  the  parties,  but  un- 
known to  the  other,  which  might  have  influenced 
such  party  in  making  the  contract.  Brady  v.  Cas- 
sidy,  6  Cent.  Rep.  73, 104  N.  Y.  147. 

The  party  who  made  an  indorsement  upon  a  note 
may  testify  to  the  circumstances  attending  the 
same.  Lawrence  v.  Graves,  7  New  Eng.  Rep.  74, 60 
Vt.  657. 

Pi-ior  or  contemjxn-aneous  agreement  cannot    he 
proved,  to  contradict  or  vary  contract. 

In  the  absence  of  fraud  or  mistake  a  contempo- 
raneous or  precedent  parol  agreement  cannot  be 
set  up  to  vary  or  contradict  the  terms  of  a  written 
agreement  Scarbrough  v.  Alcorn  (Tex.)  12  S.  W. 
Rep.72;  Minneapolis  Threshing-Machlne  Oj.v.Davis, 
8  L.  R.  A.  796,  noU,  40  Minn.  110;  Avery  v.  MlUer,  86 
Ala.  496;  (Caldwell  v.  May,  1  Stew.  (Ala.i  425;  Cincin- 
nati, U.  ft  Ft.  W.  R.  Co.  V.  Pearce,  28  Ind.  602;  Gel- 
pecke  V.  Blake,  15  Iowa,  887;  Jack  v.  Naber,  Id.  450; 
Stevens  v.  Cooper,  1  Johns.  Ch.  425;  Thorp  v.  Ross 
4  Abb.  App.  416;  Carlton  v.Vlneland  Wine  Co.  33  N. 
J.  Eq.  466;  Hubbard  v.  MaishaU,  50  Wis.  822:  Belcher 
v.  Mulhall,  57  Tex.  17;  Roundtree  v.  Gilroy,  57  Tex. 
176;  Keegan  v.  Kinmire,  12  111.  App.  484. 
6  L.  R.  A. 


Proof  of  a  contemporaneous  oral  contract, 
whereby  the  plaintiff  fraudulently  promised  to  pro- 
cure a  change  in  the  mail  schedule,  and  that  he  did 
not  thereafter  do  so,  is  inadmissible.  Knowlton  v. 
Keenan,  5  New  Eng.  Rep.  589, 146  Maes.  86. 

Where  a  written  contract  has  been  made  with  a 
broker,  oral  proof  is  not  admissible  to  show  an  an- 
terior agreement.    Sayre  v.  Wilson,  86  Ala.  151. 

When  a  written  warranty  is  established  without 
conflict,  evidence  of  a  contemporaneous  parol 
warranty  is  inadmissible.  Barrett  v.  Wheeler,  71 
Iowa,  662:  Nichols  v.  Wyman,  Id.  160. 

Oral  testimony  of  a  previous,  contemporaneous 
or  subsequent  colloquium  is  Inadmissible,  because 
tending  to  substitute  a  new  contract  for  the  one 
previously  agreed  upon.  Kerr  v.  KuykendalJ,  44 
Miss.  187;  Randolph  v.  Perry,  2  Port.  (Ala.)  876; 
Lawrence  v.  McGuire,  21  Kan.  552. 

Parol  evidence  is  not  admissible  of  a  contempo- 
raneous agreement  postponing  the  time  of  pay- 
ment of  a  note.    Doss  v.  Peterson,  82  Ala.  253. 

Or  to  exclude  from  a  contract.  Newman  v. 
Blum  (Tex.)  9  S.  W.  Rep.  178. 

Or  to  deduct  money  then  due  from  the  next 
amount  to  become  due.  Wright  v.  Smith,  16  Gray« 
499. 

Or  to  prove  the  mode  of  testing  the  machinery 
sold.  Exhaust  Ventilator  (}o.  v.  Chicago,  M.  &  SU 
P.  R.  Co.  69  Wis.  454. 

Or  to  prove  that  grantors  should  have  the  rifrht 
to  materially  alter  the  grade  of  the  way.  Com.  v. 
Wellington,  6  New  Eng.  Rep.  205, 146  Mass.  566. 

Or  that,  on  a  certiflcate  of  deposit  payable  one 
year  after  date,  money  might  be  withdrawn  at  any 
time.    Baer's  App.  4  L.  R.  A.  609, 127  Pa.  860. 

Or  that  the  pledgee  might  use  the  stock  pledged. 
Eay  V.  Gray,  124  Mass.  500. 

The  rule  of  exclusion  applies  to  a  written  accept- 
ance (Aultman  v.  Brown,  39  Minn.  323);  or  a  stipu- 
lation for  release  of  interest  in  a  patent  machine. 
Munsell  v.  Flood,  18  Jones  &S.  460;  Melville  v.  Bal- 
timore &  P.  R.  Co.  2  Mackey  (D.  C.)  63. 

Exceptions  to  nde;  contemporaneous  and  subsequent 
agreements. 

Parol  evidence  which  tends  to  confirm  a  written 
contract  is  not  objectionable.  Southern  Mut.  Ins. 
Co.  V.  Trear,  29  Gratt.  (Va.)255;  Weaver  v.  Fletcher, 
27  Ark.  510;  Basshor  v.  Forbes,  86  Md.  154;  Rearich 
V.  Swinehart,  11  Pa.  233. 

Parol  evidence  is  admissible  to  establish  a  con- 
temporaneous oral  agreement  which  induced  the 
execution  of  a  written  contract,  although  it  may 
vary,  change  or  reform  the  instrument  Thomas 
V.  Loose,  5  Cent.  Rep.  190, 114  Pa.  85;  CTuIlmans  v. 
Lindsay,  4  Cent.  Rep.  747,  114  Pa.  166;  Walker  v. 
France,  2  Cent.  Rep.  781, 112  Pa.  206;  Ayer  v.  B.  W. 
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nature  and  cbaracter,  as  would  render  the  logs 
liable  to  tbe  claim  of  the  plaintiff,  in  the  hands 
of  John  B.  Ferguson,  the  purchaser  of  the 
tame,  at  the  said  sheriff's  sale." 
But  the  court  made  the  following  answer: 
**We  cannot  give  an  unqualifiea  affirmance 
to  that  proposition.  We  think  the  notice  was 
sufficient  to  have  put  an  ordinarily  prudent 
man  uix>n  inquiry  as  to  what  the  interest  was, 
if  it  was  read,  as  the  plaintiff  claims."  [Sev- 
enth assi^ment  of  error.] 

Defendant  also  rec^uested  the  court  to  charge 
in  substance  that  plaintiff  bad  no  such  interest 
as  would  entitle  him  to  maintain  replevin  in 
his  own  name.  The  court  reserved  this  point 
and  a  verdict  was  rendered  for  plaintiff.  Sub- 
sequently the  court  decided  the  reserved  point 
in  favor  of  plaintiff  and  entered  judgment  up- 
on the  verdict  [Seventeenth,  eighteenth  and 
nineteenth  assignments.] 


Defendant  thereupon  took  this  writ  assigning 
for  error  the  admission  of  the  parol  evidence, 
the  answer  to  defendant's  ooint  and  the  decis- 
ion upon  the  point  reserved. 

The  other  facts  are  fully  stated  in  the  opin- 
ion. 

Mr.  Frank  Fielding^,  with  Messrs.  S.  T. 
McCormick  and  R.  D.  Swoope,  for  plain- 
tiff in  error: 

The  written  contract,  being  clear,  explicit, 
unequivocal  and  complete  in  all  its  terms,  could 
not  be  varied  or  contradicted  by  parol  evidence, 
and  the  court  erred  in  admitting  plaintiff's  evi- 
dence of  such  alleged  verbal  condition. 

Juniata  Building  db  Loan  Asso.  v.  Hetzelf 
108  Pa.  512;  Dillon  v.  Anderson,  48  N.  Y.  231; 
Spencer  v.  (M,  89  Pa.  814;  J^forth  v.  Williams, 
12  Cent.  Rep.  869,  120  Pa.  118;  Murray  v. 
Ifew  York,  L  &  W.  R.  Co.  108  Pa.  42;  Phillips 
V.  Meily,  106  Pa.  536;  8ylf)ius  v.  Kosek,  9  Cent. 


BeU  Mf  R.  Co.  e  New  Ed?.  Bep.  dS9,  147  Mass.  46; 
Hazard  v.  Loring,  10  Gush.  287;  Erskine  v.  Adeane, 
L.  R.  8  Ch.  A  pp.  756;  Morgan  y.  Griffith.  L.  K.  6 
Bxcku  70;  Lindley  v.  Laoey,  17  C.  B.  N.  S.  578; 
Ei^famie  v.  Taylor.  98  N.  Y.  288. 

It  must  be  alleged  that  the  oootract  was  executed 
OD  tlie  faith  of  the  parol  agreement.  Callan  v. 
Lukens,  89  Pa.  184, 

Evid«Doe  that  a  contract  was  to  he  made,  without 
statiDflT  its  terms,  is  not  obnoxious  to  the  rule  ox- 
cludinK  parol  evidence  which  varies  a  written  oon- 
tnct.    Davis  v.  Cochran,  71  Iowa,  869. 

A  valid  parol  contract  of  the  plaintiff,  made  at  the 
■unetime  and  not  reduced  to  writing,  which  is  not 
m  conflict  with  the  provisions  of  the  written  agree- 
ment, may  be  proved.  Bonney  v.  Morrill,  57  Me, 
368 ;  Coilingwood  v.  Merchants  Bank.  15  Neb.  118; 
Garter  v.  Shibles,  74  Me.  273;  Mcl<^rland  v.  Sikes 
(Conn.)  3  New  Eng.  Kep.  252. 

Henoe,  in  a  suit  against  vendee  for  specific  per- 
formance, a  parol  agreement  for  a  settlement  of 
certain  accounts  between  the  parties,  and  the 
crediting  of  a  balance  due  defendant  upon  thepur- 
chase  price  of  the  property  In  suit,  is  admissible. 
Kedileld  v.  Gleason  (Yt.)  17  Atl.  Kep.  1075. 

Testimony  may  be  offered  to  prove  the  existence 
of  an  oral  agreement  made  collaterally  with  a 
deedU  and  relating  to  the  property  conveyed,  but 
an  entirely  independent  and  distlnot  contract. 
BDZzeU  T.  WiUard,  44  Vt.  44;  Weeks  v.  Medler,  20 
Kan.  67;  Hawkins  v.  Lee,  8  Lea,  42:  Oregonian  R. 
Co.  V.  Wright.  10  Or.  162:  Van  Brunt  v.  Day,  81  N. 
T.  251, 8  Abb.  N.  0. 338,  reversing  17  Hun,  166;  Lan- 
phire  v.  Slaughter,  61  How.  Pr.  86;  Planters  Ins.  Qo, 
T.  Deford,  38  Md.  882;  Baboock  v.  Deford,  14  Kan. 
408;  Polk  V.  Anderson,  16  Kan.  243;  Malone  v.  Dough- 
erty, 7»  Pa.  46. 

It  is  admissible  to  show  how  and  by  what  mode 
payment  was  to  be  made,  that  being  an  independen  t 
and  collateral  fact.  Paul  v.  Owings,  82  Md.  402; 
Dudley  v.  Yoee,  114  Mass.  84;  Sexton  v.  Wlndell,  28 
6ratt.534. 

So  a  collateral  agreement  between  lessor  and 
leasee  and  his  assignee  is  admissible  to  vary  the 
original  contract  of  lease.  Whitney  v.  Bhippen, 
88Pa.22L 

SubsequMit  aoreement  may  bejn'oved. 

After  an  agreement  has  been  reduced  to  writing, 
It  Is  competent  to  the  parties,  at  any  time  before 
breach  of  it,  by  a  new  contract  not  in  writing, 
either  altogeither  to  waive,  dissolve,  or  annul,  add 
to  or  subtract  from,  or  qualify  Its  terms,  and  thus 
make  a  new  contract  which  has  to  be  proved  part- 
ly by  the  written  agreement  and  partly  by  the  sub- 
sequent oral  one  engrafted  upon  it.  Delaney  v. 
Lfoder,22Neb.2r4. 
6  L.  R.  A. 


I     It  is  admissible  to  establish  a  new  and  subee- 

I  quent  agreement  into  which  a  former  written  one 

entered  as  inducement.     Hubbell   v.   Ream,  81 

Iowa,  280;  Woods  v.  Kussell  (Pa.)  1  Cent.  Rep.  886; 

Sharkey  v.  Miller,  69  111.  560.      ' 

The  rule  forbidding  parol  evidence  to  vary  a  writ- 
ten contract  does  not  exclude  evidence  of  a  subse- 
quent independent  agreement  for  an  extension  of 
tbe  time  of  payment  or  performance.  Kane  v. 
Cortesy,  1  Cent.  Rep.  245, 100  N.  Y.  132. 

Testimony  is  competent,  not  for  the  purpose  to 
vary  or  contradict  terms  of  the  note,  but  to  estab- 
lish a  separate  collateral  and  substantive  contract 
between  the  parties  not  embraced  in  the  writing. 
Lytle  V.  Bass,  7  Coldw.  (Tenn.)308. 

A  subsequent  parol  agreement  that  the  pur- 
chaser should  pay  a  lower  rate  for  damaged  and 
down  timber  than  the  rate  stated  in  the  written 
contract  is  admissible.    Marsh  y.  Bellew,  45  Wis.  36. 

Evidence  of  subsequent  negotiations  between  the 
parties,  touching  the  subject  matter  of  a  written 
contract,  is  inadmissible,  unless  it  is  such  as  shows 
a  discharge  of  the  contract  or  a  waiver  of  rights 
thereunder.  Miller  v.  Dunlap  (Mo.  App.)  6  West. 
Rep.  91. 

After  rescission  of  a  sale,  parol  evidence  is  inad- 
missible U)  show  a  subsequent  agreement  to  retain 
the  mortgage  security  for  loans  and  advances. 
Lindsay  v.  Garvin  (S.  C.)  5  L.  B.  A.  219. 

But  the  rule  of  exclusion  has  no  application 
where  the  instrument  is  executed  in  part  .perform- 
ance only  of  a  verbal  contract.  Birks  v.  GiUett,  13 
m.  App.  360. 

Parol  evidence  is  admissible  to  supplement  a 
writing  which  does  not  purport  to  contain  the 
whole  of  the  contract.  Barclay  v.  Hopkins,  80  Ga. 
562;  Kinney  v.  Whiton,  44  Conn.  263. 

Parol  evidence  not  to  add  to,  subtract  from^  vary  or 
qualify  a  torttten  contract. 

Where  a  contract  has  been  reduced  to  writing, 
verbal  evidence  is  not  allowed  to  be  given  of  what 
passed  between  the  parties,  either  before  the  writ- 
ing was  made  or  during  the  time  it  was  in  the  state 
of  preparation,  so  as  to  add  to  or  subtract  from,  or 
in  any  manner  vary  or  qualify,  the  written  con- 
tract. Delaney  v.  Linder,  22  Neb.  274:  Stoddard  v. 
Nelson,  17  Or.  417;  Parker  v.  Morrill,  08  N.  C.  232; 
Lowdermilk  v.  Bostwlck,  98  N.  C.  280. 

It  is  inadmissible  to  contradict  or  vary  material 
recitals  in  an  instrument.  Kirby  v.  Lewis  (Ark.)  89 
Fed.  Rep.  66;  Bomar  v.  Asheville  ft  8.  B.  Go.  (&.  C.) 
0  S.  E.  Rep.  512. 

Parol  evidence  is  not  admissible  to  add  a  stipula- 
tion to  a  written  contract,  not  relating  to  a  subject 
distinct  from  that  to  which  the  writing  relatea 
Thompson  v.  Libbey,  84  Minn.  374. 
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Kep.  748,  117  Pa.  67;  Com  v.  Adamson  (Pa.) 
9  Gent.  Rep.  820;  B&wman  v.  Tagg  (Pa.)  6 
Cent.  Rep.  563;  Lane*s  App,  8  Cent  Rep.  116, 
112  Pa.  499;  Pennsylvania  R.  Co.  v.  Snay,  82 
Pa.  198. 

Plaintiff  was  not  the  absolute  owner  of  the 
whole  of  the  timber,  and  entitled  to  the  imme- 
diate and  exclusive  possession  of  it;  therefore, 
he  could  not  maintain  the  action  of  replevin. 

Beinheimer  v.  Heminmoay,  35  Pa.  432;  Ma- 
thias  v.  Sellers,  86  Pa.  492. 

Mr,  J.  F.  McKenrick,  with  Messrs.  A.  L. 
Cole  and  Cyrus  Ch>rdon,  for  defendant  in 
error: 

The  parol  evidence  was  rightly  admitted. 

Walker  v.  France,  2  Cent.  Rep.  781,  112  Pa. 
203;  Thomas  v.  Loose,  5  Cent.  Rep.  190,  114 
Pa.  35. 

The  evide^ice  was  sufficient  to  establish  a 


right  of  possession  in  the  plaintiff,  and  this  was 
sufficient  to  entitle  him  to  recover. 

Mead  v.  Kilday,  2  Watts,  110;  Rarlan  v. 
Harlan,  15  Pa.  507;  Toung  v.  Kimball,  23  Pa. 
198;  Miller  v.  Warden,  1  Cent.  Rep.  878,  111 
Pa.  800. 

Gk>eeii,  /.,  delivered  the  opinion  of  the 
court: 

The  rather  numerous  assignments  of  error 
in  this  case  may  be  considered  under  a  few 
heads:  first,  those  which  relate  to  the  admis- 
sion and  effect  of  parol  testimony  to  change 
the  written  contract  These  embrace  the  as- 
signmenU  numbered  4,  6,  8,  9,  10,  11,  12,  13 
and  20.  The  learned  court  below,  both  in  ad- 
mitting the  parol  testimony  and  in  submitting  it 
to  the  Jury,  stated  the  law  with  great  care  and 
caution,  and  with  entire  correctness.    It  was 


Nothing  can  be  added  to  the  subjects  contraoted 
for  which  extends  the  contract  beyond  the  subjects 
specified  in  IL    Hewlett  v.  Hewlett  66  Barb.  407. 

Parol  evidence  cannot  add  to  an  imperfect  con- 
tract a  material  part  in  order  to  sustain  it  but  it 
can  apply  a  description  in  it  to  the  subject.  Wat- 
son V.  Baker,  71  Tex.  789. 

Parol  evidence  as  to  what  was  intended  by  a  bill 
of  sale,  or  what  was  Included  in  It,  is  Inadmissible 
to  contradict  or  add  to  the  writing.  8chroeder  v. 
Schmidt,  74  Gal.  459. 

Parol  testimony  is  not  admissible  to  add  an  addi- 
tional obligation  to  a  written  contract.  Kramer  v. 
Bicke,7D  Iowa,  685. 

Where  the  contract  of  sale  is  in  writing,  a  war- 
ranty of  quality  cannot  be  shown  by  paroL  Thomp- 
son V.  Libbey,  84  Minn.  874. 

Parol  evidence  is  inadmissible  to  add  to  a  written 
contract  of  sale  a  warranty  as  to  quantity  (Ether- 
idge  V.  Palln,  72  N.  C.  218;  Mast  v.  Pearce,  68  Iowa. 
679.  Compare  Hanger  v.  Ivlns,  88  Ark.  834);  or  to 
engraft  a  term  increasing  obligations  thereon. 
Couch  V.  Woodruff,  68  Ala.  466. 

It  is  not  admissible  to  add  to  a  written  sale  of 
book-accounts  a  warranty  that  they  were  collect- 
ible.   Robinson  v.  McNeill,  51  111.  2S5. 

It  is  not  admissible  to  addacovenanttoa  deed. 
Sawyer  v.  Vories,  44  Ga.  662. 

Parol  evidence  to  attach  a  condition  to  a  deed  Is 
Inadmissible  In  the  absence  of  proper  pleadings 
therefor.    Hawkins  v.  Bevel,  61  Ga.  262. 

It  is  not  adml88ll)le  to  prove  a  verbal  agreement 
thAta  deed  of  land  should  pass  the  manure  then  on 
the  premises.    Proctor  v.  Gllson,  49  N.  H.  62. 

So  of  a  reservation  of  rent  In  a  contract  of  sale, 
the  deed  showing  none.  Winn  v.  Murehead,  62 
Iowa,  64. 

Parol  evidence  is  not  admissible  to  Insert  in  a  bill 
of  lading  a  warranty  for  the  delivery  of  a  cargo 
at  a  particular  port.  Petrie  v.  Heller,  86  Fed.  Rep. 
810. 

Where  a  contract  provides  that  the  sellers  agree 
to  furnish  and  put  in  operation  '*  machinery  for  a 
hundred-barrel  mill."  piarol  evidence  is  inadmissible 
to  prove  that  the  sellers  agreed  to  furnish  machin- 
ery that  would  manufacture  three  designated 
grades  of  flour, with  the  capacity  specified.  Conant 
▼.  National  State  Bank  rind.)  22  N.  E.  Rep.  2S0. 

In  a  contract  for  subscription  to  stock,  it  Is  not 
competent  to  show  by  parol  a  condition  attached 
(Corwlth  V.  Culver,  69  III.  602;  McCabe  v.  O'Con- 
nor, 69  Iowa,  184) ;  or  that  the  parties  had  agreed 
that  ihe  railroad  should  be  extended  to  another 
point.  Low  V.  Studebaker,  8  West.Rep.  87,110  Ind.67. 

It  cannot  be  admitted  to  show  that  the  contract 
was  really  different  from  that  subscribed.  Stew- 
ards of  Meth.  Ch.  V.  Town,  40  Vt.  29. 
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It  Is  not  admissible  to  extend  a  logging  contract 
as  to  time.    Spence  v.  Bowen,  41  Mich.  149. 

Agreements  additional  to  the  writing  cannot  be 
proved  by  paroL   Sennett  v.  Johnson,  9  Pa.  335u 

Parol  evidence  cannot  vary  terms  of  contract . 

Parol  evidence  is  not  admissible  to  vary  the  terms 
of  a  written  contract  (Stevens  v.  Haskell,  70  Me. 
202;  Keller  v.  Webb,  126  BCass.  898>;  nor  to  explain  it. 
McCulioch  V.  Glrard,  4  Wash,  a  C.  289;  Hunt  v. 
Rousmanler,  21  U.  S.  8  Wheat.  174  (6  L.  ed.  689);  GU- 
pins  V.  Consequa,  Pet.  a  C.  85;  Smallwood  v.  Worth- 
ington,  2  Cranch,  a  C.  431;  Kemble  v.  LuiU  8  Mc- 
Lean, 272;  Bennett  v.  Hubbard,  Minor  (Ala.)  270; 
Troy  Iron  &Nall  Factory  v.  Coming,  1  Blatohf.  467; 
Lett  V.  Homer,  6  Blackf.  296;  Lazare  v.  Peytavin, 
12  Mart.  O.  S.  (La.)  684;  Sewall  v.  Roach,  5  La.  Ann. 
688;  Stratton  v.  Rogers,  U  La.  Ann.  880;  Speer  v. 
Whitfield,  10  N.  J.  Eq.  107;  Rogers  v.  Colt,  21 N.  J.  L. 
704:  Norton  v.  Woodruff,  2  N.  T.  158;  Carter  v.  Mo- 
Neeley,  1  Ired.  L.  448;  King  v.  Coldlng,  1  McMull.  L. 
188. 

Oral  testimony  is  not  received  to  contradict,  en- 
large-or  vary  a  written  instrument,  except  in  oases 
of  fraud,  mistake  or  surprise.  Meads  v.  Lanslngh, 
Hopk.  C;h.  184;  Bunner  v.  Storm,  1  Sandf .  Ch.  862; 
Fitzpatrick  v.  Fltzpatrick,  86  Iowa,  674,  U  Am.Bep. 
542;  Avery  v.  Chappel,  6  Conn.  275,  16  Am.  Dec.  60: 
Re  Estate  of  Garraud,  35  Cal.  340;  Love  v.  Buchanan, 
40  Miss.  760:  Dunham  y.  A verlll,  45  Conn^  70;  Myres 
V.  Myres,  23  How.  Pr.  411:  Enders  v.  Enders,  2  Barb. 
868;  Reynolds  v.  Robinson,  82  N.  Y.  106.  Proof 
aliunde  which  creates  a  doubt  Is  inadmissible.  Kurts 
V.  Hlbner,  55  HI.  514,  8  Am.  Rep.  668. 

A  party^s  admissions  cannot  be  proved  to  vary  a 
written  contract.    Fitts  v.  Brown,  20  N.  H.  808. 

Nor  can  proof  of  custom  be  received  to  vajry  the 
express  stipulations  of  a  contract  Haas  v.  Hud- 
mon,  88  Ala.  174;  Spears  v.  Ward,  48  Ind.  54L 

The  plaintiff  cannot  give  evidence  of  a  state  of 
facts  at  variance  with  the  contract,  unless  the  de- 
fendant has  been  advised  of  the  same.  Adams  v. 
Hicks,  41  Tex.  289. 

Where  there  Is  no  imperfection  or  ambiguity  in 
the  language  no  evidence  of  extrinsic  matters  or 
usages  will  be  received  to  vary  Its  terms  expressed. 
Glendale  Woolen  Co.  v.  Protection  Ins.  Co.  21 
Conn.  19. 

Evidence  cannot  be  introduced  to  contradict  or 
vary  a  written  contract  In  North  Carolina,  except 
In  the  cases  authorised  by  statute.  Terrell  v. 
Walker,  66  N.  C.  244. 

The  rule  excluding  parol  evidenoe  to  vary  the 
terms  of  a  written  contract  has  been  applied  to  a 
contract  to  accept  a  bond  in  lieu  of  a  check.  La 
Fayette  County  Monument  Corp.  v.  Magoon,  81% 
B.  A.  T61, 73  Wis.  627. 
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-stated  repeatedly  in  the  charge  that,  in  the  first 
instance,  the  written  contract  of  the  parties 
most  be  regarded  as  the  whole  of  their  con- 
tract, and  that  it  cannot  be  altered  or  changed 
by  parol  testinoiony  of  what  occurred  at  the  ex- 
ecation  of  the  writing  except  by  proof,  which 
the  learned  judge  thus  defines:  "We  say  to 
you,  first,  that  the  written  agreement,  the  law 
says,  is  the  contract  between  the  parties,  and 
that,  when  any  person  seeks  to  change  a  con- 
tract is  writing,  he  must  do  it  by  clear,  precise 
and  indubitable  proof.  And,  by  that  kind  or 
measure  of  proof,  is  meant  that  the  source 
from  which  the  testimony  comes  must  be  cred- 
ible; the  statements  of  the  witnesses  must  be 
"dear  and  distinct  as  to  what  was  said  and  done, 
and,  altogether,  it  must  be  of  a  character  to 
-convince  the  minds  of  the  jury  that  the  part 
-daimed  was  omitted  either  by  fraud,  accident 


or  mistake  of  the  parlies,  or,  if  not  so  kept  out 
of  the  contract,  that  the  parly  who  complains 
of  the  omission  was  induced  to  sign  the  con- 
tract by  the  statement  or  the  contemporaneous 
agreement  made  at  the  time  the  contract  was 
signed.  We  are  not  to  look  for  testimony 
that  is  beyond  all  doubt,  as  that  would  be  re- 
quirins:  a  measure  of  pioof  that  the  law  does 
not  n  .uire." 

There  was  more  of  the  same  kind  of  direc- 
tion, and  it  was  accompanied  by  a  very  lucid 
and  perfectly  im^jartial  presentment  of  the  tes- 
timony on  both  sides,  and  concludes  by  a  repe- 
tition of  the  caution  that  the  jury  must  be  con- 
vinced that  the  witnesses  stated  what  actually 
did  occur  at  the  time  of  the  execution  of  the 
contract,  that  they  were  not  mistaken  in  their 
testimony,  and  th(^t  the  essential  part  of  the 
contract  thus  omitted  was  the  inducing  cause 


An  order  subject  to  acceptance.  Express  Pub. 
-Co.  V.  Aldioe  Press  (Pa.)  2i  W.  N.  C.  166. 

An  unambiguous  f  reie:ht  coDtract,  or  bill  of  lad- 
ing In  fho  absence  of  fraud  or  mistake.  Martin  v. 
Union  Pac.  B.  Co.  1  Wy.  Ter.  143;  Louisville*  E.  & 
8t  L.  R.  Go.  V.  Wilson,  4  L.  R.  A.  244, 119  Ind.  852: 
HDl  V.  Syracuse.  B.  &  N.  Y.  R.  CJo.  73  N.  Y.  851,  over- 
ruling 8  Hun,  206. 

The  contract  of  a  broker.  Coddlngton  v.  God- 
daTd,16  6ray,496. 

A  charter-party.  The  Augustine  Kobbe,  87  Fed. 
Bep.  860;  The  Serapis,  88  Fed.  Rep.  707. 

A  conveyance.  Miller  v.  Edgerton,  88  Kan.  86; 
Wood  V.  Moriarty,  4  Kew  Bng.  Rep.  269,  15  R.  L 
618;  Hess  v.  Cheney,  88  Ala.  iSL 

A  contract  of  employment.  Mann  v.  Independ- 
ent School  Dist.  52  Iowa,  180;  Smith  v.  Moynlhan,  44 
Oil.58. 

An  agreement  that  executor  shall  share  commis- 
•liona.    Oonrow  v.  Conrow  (Pa.)  24  W.  N.  C.  889. 

An  Insurunce  policy,  that  no  enlargement  can  be 
made  without  consent  of  the  insurer.  Frost*s  De- 
troit L.  &  W.  W.  Works  V.  Millers  &  M.  Mut.  In8.Go. 
87Minik.  800. 

A  lease.   Martin  v.  Berens,  67  Pa.  4fiO. 

The  tenor  of  letters  importing  authority  to  act  as 
mgent.    McFarland  v.  Boston  &  L.  R.  Ck>rp.  116 


A  written  offer  to  sell  lands.  Atlee  v.  Bartholo- 
mew, 69  Wis.  48. 

A  sale  by  one  partner  of  his  interest  to  another. 
Wiggln  V.  Goodwin,  68  Me.  889. 

The  obligation  of  one  describing  himself  as  prln- 
eipaL    McMillan  v.  ParkeU,  64  Mo.  286. 

A  promissory  note.  Roberts  v.  Snow  (Neb.)  48 
V.  W.  Bep.  241;  Haley  v.  EvanF,  60  Ga.  157. 

The  contract  of  indorsement  (Barnard  v.Gaslin 
23  Minn.  192;  Third  Nat.  Bank  v.  Clark,  23  Minn.  268; 
Bauer  v.  Patterson,  84  Pa.  274);  or  the  contract  cre- 
ated by  a  promiasory  note.  Wight  v.  Sampter,  127 
ni.  167.. 

A  rafting  contract.  Meekins  v.  Newberry,  101 N. 
C17. 

A  sealed  contract  unless  terminated.  Lynch  v. 
VcBeth,  7  How.  Pr.  118. 

A  towing  contract.  Milton  v.  Hudson  River 
Steamboat  Co.  4  Lans.  76. 

A  warehouse  receipt.  Leonard  v.  Dunton,  61  Bl. 
482. 

A  whaling  voyage  contract.  Slocum  v.  Swift,  2 
Low,  212. 

^anl  evidence  not  admissive  to  vary  leoai  effect  of 
contnicL 

A  written  contract  cannot  be  varied  by  parol  evi- 
dence of  what  one  of  the  parties  understood  it  to 
tnean.  A  party  must  reaid  a  contract  which  he 
«T^R.  A. 


signs,  or,  if  unable  to  do  so,  must  use  diligence  in 
endeavoring  to  have  it  read  to  him;  and  he  is 
bound  to  know  the  legal  elfect  of  an  instrument 
which  he  executes.  Keller  v.  Orr,  4  West.  Rep.  707. 
106  Ind.  406. 

The  rule  applied  to  what  liis  ^Mndeistanding" 
was  at  the  time  he  executed  the  agreement  (McCor- 
mick  V.  Huse,  66  lU.  315);  as  that  it  was  understood 
that  another  was  to  be  interested  with  him.  Cham- 
bers V.  Brown,  69  Iowa,  2ia 

A  writing  creating  or  extingtdshing  a  right  can- 
not  be  controlled  by  parol  testimony.  Gordon  v. 
Gordon,  1  Met  (Ky.)  285. 

The  legal  effect  or  a  deed  cannot  be  varied  by 
showing  that  a  portion  of  land  convoyed  had  been 
reserved  by  a  contemporaneous  parol  agreement. 
Gampe  v.  Benandlne,  64  Miss.  441. 

Evidence  which  would  change  the  leeral  effect  of 
a  note  is  not  admissible  (Mason  v.  Mason,  72  Iowa, 
457);  or  of  a  blank  indorsement.  Farr  v.  Bicker,  46 
Ohio  St.  266. 

Inasmuch  as  the  Arkansas  statute  prescribes  the 
legral  effect  of  a  promissory  note  payable  in  'dol- 
lars,** and  makes  a  debt  due  to  a  county  payable  in 
county  warrants,  parol  evidence  is  incompetent  to 
prove  an  agreement  that  a  note  due  to  a  county 
shall  be  paid  in  lawful  money.  Richie  v.  Frazer, 
50  Ark.  306. 

A  question  tea  witness  as  to  his  understanding 
when  he  signed  a  note  is  not  admissible.  Fosdlck 
V.  Yanarsdale  (Mich.)  41 N.  W.  Rep.  981. 

Evidence  to  attach  a  parol  condition  to  the  errant 
repugnant  to  its  legal  effect,  cannot  be  received 
without  first  proving  fraud.  Beers  v.  Beers,  22 
Mich.  42. 

In  the  entire  absence  of  any  ground  laid  by 
fraud,  accident  or  mistake  in  the  making  of  either 
of  two  agreements  which  are  claimed  to  relate  in 
fact  to  the  same  transaction,  parol  evidence  is  not 
admi!eible  at  all  to  affect  their  legal  construction. 
Hennershotz  v.  Gallagher,  124  Pa.  1, 28  W.  N.  C.  280. 

Parol  evidence  of  what  the  parties  understood, 
and  as  to  what  they  would  do  in  pursuance  of  the 
agreement,  is  not  admissible  where  the  aerreeraent 
shows  the  true  construction.  Miller  v.  Buttcrfleld, 
79  CaL  62;  Bryan  v.  Idaho  Quartz  Min.  Co.  78  Cal. 
249. 

The  rule  excluding  parol  evidence  where  the  con- 
tract is  not  ambiguous  applied  to  a  condition  not 
stated  in  the  writing  (Marquis  v.  Lauretson,  76  Iowa, 
28);  to  an  understanding  that  the  contract  shall 
not  be  operative  according  to  its  terms  (McCor- 
miok  Harvesting-Machine  Co.  v.  Wilson,  89  Minn. 
467);  to  show  that  the  assignment  of  a  bond  and 
mortgage  was  made  on  a  condition  (Van  Brunt 
V.  Day,  17  Hun,  1366);  or  that  a  written  instrument 
transferring   personal  property,  to  be   retrans- 
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that  led  tL^  plaintiff  to  sign  the  written  con- 
tract. 

It  is  not  necessary  to  review  the  numerous 
cases  in  which  this  subject  has  been  discussed 
and  the  foregoing  principles  an  nounced.  They 
are  well  illustrated  in  the  cases  of  Walker  v. 
France,  112  Pa.  203,  3  Cent.  Rep.  781,  and 
Thomas  v.  Loose,  114  Pa.  85,  5  Cent.  Rep.  190. 
In  the  latter  case  we  said:  "Parol  evidence  is 
admissible  to  establish  a  contemporaneous  oral 
agreement  which  induced  the  execution  of  a 
written  contract,  though  it  mav  vary,  change 
or  reform  the  instrument.  It  has  been  often 
sai  ^.  that  such  oral  agreement  must  be  shown 
bv  evidence  that  is  clear,  precise  and  indubita- 
ble: that  is,  it  shall  be  found  that  the  witnesses 
are  credible,  that  they  distinctly  remember  the 
facts  to  which  they  testify,  that  they  narrate 
the  details  exactly,  and  that  their  statements 


are  true.    Absolute  certainty  is   out  of  the- 
question." 

The  law  having  been  defined  by  the  learned 
court  below  with  entire  accuracy,  the  only  re- 
maining question  is,  whether  there  was  evidence 
in  the  case  of  a  character  proper  to  be  submitted 
to  a  lury  for  their  action.  The  evidence  con- 
sisteu  of  the  written  contract  and  the  testimony 
of  one  witness,  D.  L.  Ferguson,  on  the  one  side, 
and  the  testimony  of  two  witnesses,  T.  L.  Raf- 
ferty  and  E.  W.  Hepburn,  on  the  other.  The 
written  contract  contains  no  reference  to  the 
verbal  stipulation  which,  it  is  alleged  by  the 
plaintiff,  lormed  part  of  the  real  contract  of  the 
parties,  and  induced  the  plaintiff  to  sign  it. 
Kafferty  had  made  an  agreement  with  Hepburn 
and  Hoover  for  the  sale  of  a  quantity  of  white 
pine  timber  on  a  designated  tract  of  ninety 
acres.    The  contract  in  question  here  was,  in 


ferred  on  repayment  within  a  specified  time,  was 
an  absolute  sale  (Proctor  v.  Cole,  68  Ind.  576);  to 
discharge  an  aerent  from  liability  on  a  contract 
made  in  his  own  name  (Bryan  v.  Brazil,  5S  Iowa. 
860);  or  to  limit  the  effect  of  a  written  release 
(Drake  v.  Starks,  46  Conu.  96);  or  to  render  certain 
one^s  subscription  of  "twenty  acres  of  land,"  to  the 
building  of  a  church.  Palmer  v.  Albee,  50  Iowa,  429. 

Intention  cannot  Ite  proved  by  -paroL 

An  intended  contract  not  made  cannot  be  set  up 
in  pl<ice  of  the  one  made.  Sanf  ord  v.  Howard,  29 
Ala.  684. 

Parul  evidence  is  not  admissible  to  alfeot  a  writ- 
ten contract  In  which  the  parties  have  plainly  ex- 
pressed their  intention.  Ames  v.  Brooks,  8  New 
Eng.  Uep.  485, 143  Mass.  844. 

It  is  error  to  admit  oral  testimony  of  the  inten- 
tion with  which  a  writing  is  executed.  Morris  v. 
Robinson,  80  Ala.  291;  Watson  v.  Watson,  24  B.  C. 
229. 

A  contract  made  in  the  name  of  the  principaL 
and  signed  in  his  name  by  another  as  his  agent,  can- 
not be  shown  by  parol  to  have  been  signed  by 
the  agent  with  the  intention  to  bind  himself.  Hef- 
fron  V.  Pollard  (Tex.)  11 8.  W.  Rep.  166. 

It  is  inadmissible  to  show  that  a  written  contract 
with  a  certain  person  who  is  named  as  '*  agent " 
was  intended  to  be  a  contract  with  his  wife,  for 
whom  he  was  acting  as  agent,  and  not  with  him 
personally.    Reab  v.  Pool,  80  8.  C.  140. 

Parol  evidence  as  to  what  was  intended  by  a  bill 
of  sale,  or  what  was  included  in  it,  is  inadmissible  to 
contradict  or  add  to  the  writing.  Sohrueder  v. 
8cb.aidt,74Cal.  460. 

Or  that  the  parties  intended  a  sale  at  the  market 
price  at  the  time  pajrment  should  be  demanded. 
Marks  v.  Cass  C?ounty  Mill  &  Elevator  Co.  43  Iowa, 
146. 

Or  to  show  that  the  parties  intended  their  inter- 
ests should  be  different  from  those  in  the  partner- 
ship articles.    Taft  v.  Schwamb,  80  111.  289. 

Or  to  prove  that  an  ordinary  note  by  a  husband 
and  wife  was  intended  to  be  a  charge  upon  her 
separate  estate.  Ragsdale  v.  (Joasett,  2  Lea  (Tenn.) 
729. 

To  show  that  corporate  officers  who  are  bound  as 
makers  did  not  intend  to  make  themselves  person- 
ally liable.  McOandless  v.  Belle  Plaine  Canning  Co. 
aowa>4L.R.A.a9a. 

Parol  evidence  is  not  admissible  to  show  that  a 
reservation  plainly  expressed  in  a  deed  was  not 
intended.  Lear  v.  Durgln,  6  New  Eng.  Rep.  896,  64 
N.H.618. 

Or  an  intention  to  postpone  the  operation  of  a 
deed.    Omaha  A  O.  Smelting  ft  Ref.  Co.  v.  Tabor, 
21  Pae.  Rep.  925, 
6  L.  R.  A. 


Or  to  show  that  a  deed  delivered  to  a  grantee  was 
intended  to  operate  as  an  escrow  and  not  as  a  deed. 
Hargrave  v.  Melbourne,  86  Ala.  270. 

Or  to  show  that  a  chattel  mortgage  was  intend- 
ed to  embrace  property  not  specitically  included 
therein.    Van  Evera  v.  Davis.  61  Iowa,  637.     • 

Intention  cannot  be  proved  except  in  cases  of 
ambiguity.    McClelland  v.  James,  83  Iowa,  571. 

Parol  evtdenee  is  admissible  to  explain  a  wrtting. 

Parol  evidence  is  admissible,  not  to  contradict  oi 
vary,  but  simply  to  explain,  a  written  instrument. 
Willis  V.  Femald,  83  N.  J.  L.  206;  Epperson  v. 
Young,  8  Tex.  135;  Qulllory's  Succession,  20  La. 
Ann.  496:  Hamman  v.  Keigwin,  80  Tex.  34;  Green  v. 
Biitson,  71  Wis.  54;  Cooper  v.  Berry,  21  Ga.  526:  Quiff, 
ley  v.  De  Haas,  98  Pa.  292. 

When  the  party  is  allowed  to  produce  evidence 
aliunde  to  aid  in  determining  the  meaning  of  an 
agreement  susceptible  of  different  oonstruotiona» 
ihe  other  party  is  entitled  to  a  like  privilege.  Mo- 
Phee  V.  Young  (Colo.)  2  Denver  Leg.  Kews,  288, 21 
Pac.  Rep.  1014. 

It  is  admi^ble  only  when  the  terms  are  ambigu- 
ous and  the  intention  of  the  parties  not  clear.  Lea- 
sing  V.  Grimland  (Tex.)  11  8.  W.  Rep.  1095. 

Courts  will  then  endeavor  to  determine  the  in- 
tention of  the  parties.  BenJamin^s  Succession,  88^ 
La.  Ann.  614:  Koch  v.  Dunkel,  90  Pa.  264. 

Parol  evidence  is  admissible  to  explain  a  doubt 
arising  on  the  face  of  a  negotiable  instrument  (Au- 
zerais  v.  Naglee,  74  CaL  60),  as  to  the  party  bound  or 
the  character  in  which  the  signer  acted.  In  an  ac- 
tion between  the  original  parties  thereto.  Martin 
V.  Smith,  65  Miss.  1. 

A  party  may  show  what  was  its  date  (Fenderson 
V.  Owen,  64  Me.  372),  explain  and  make  certain  it» 
indeflnite  stipulations,  and  ascertain  on  what  con- 
sideration, if  any,  it  was  based.  Perry  v.  Smith,  84 
Tex.  277. 

Parol  evidence  is  admissible  to  apply  any  ambig- 
uous words  in  an  instrument  to  the  proper  subject 
matter.    Hewlett  v.  Hewlett,  56  Barb.  467. 

It  is  admissible  to  show  a  doubt  as  to  the  subject 
matter  of  a  deed.  Doe  v.  Jackson,  1  Smedes  &  M. 
494. 

So  it  is  admissible  to  make  a  description  certain 
(Stead  man  v.  Taylor,  77  N.  C.  184),  by  evidence  of 
construction  given  to  the  deed  by  the  subsequent 
acts  of  the  parties  (Lovejoy  v.  Lovett,  124  Mass. 
270);  or  to  show  for  whose  benefit  the  contract  was 
made  (Lancey  v.  Phoenix  F.  Ins.  Co.  66  Me.  562); 
or  to  explain  that  a  party^s  name  on  a  negotiable 
instrument  was  not  intended  as  an  indorsement* 
Cole  V.  Smith,  29  La.  Ann.  551. 

So  extrinsio  evidence  may  be  received  to  asoeiw 
tain  the  meaning  and  intent  of  the  parties  In  an  in-> 
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nibstance,  a  release  b^  Raffeiiy  to  Hepburn  and 
Hoover  of  their  obligation  under  the  original 
written  aCTeement  by  bim  with  them,  and  a 
transfer  of  the  aaine  to  D.  L.  Ferguson.  There 
was  an  added  modification  of  the  original  agree- 
ment changing  the  price  to  be  paid  for  the  logs 
which  were  to  be  cut  There  was  no  stipu- 
lation for  security  to  Bafferty,  the  vendor,  in 
the  original  contract,  and  there  was  none  in  the 
written  agreement  with  D.  L.  Ferguson.  But 
the  plaintiff,  Bafferty,  alleges  that  he  was  not 
willing  to  make  the  transfer  to  Ferguson  un- 
less he  had  security  for  the  payment  of  the 
purchase  money,  and  whether  there  was  an 
agreement  for  such  security,  made  verbally, 
but  omitted  from  the  writing,  was  the  question 
in  controversy.  The  oral  testimony  on  that 
subject  was  delivered  by  Bafferty  and  Hep- 
bum  for  the  plaintiff,  and  by  D.  L.  Ferguson 
for  the  defendant. 


Bafferty,  being  examined,  testified,  inter 
alia,  as  follows: 

Q.  Now  what  did  Hepburn  and  Hoover  do 
with  this  timber  after  the  sale  of  it  by  you  to- 
them? 

A.  They  came  to  me  and  wanted  to  sell  it  to 
D.  L.  Ferguson— they  wanted  to  know  if  I 
would  release  them  and  take  D.  L.  Ferguson. 
I  told  them  I  did  not  care  if  I  would  be  secured 
on  the  logs.  So  we  went  and  wrote  the  article 
out. 

Q.  Where  was  this  conversation? 

A.  My  recollection  is  that  it  was  made  at 
'Bas  Hepburn's  house. 

Q.  Who  was  there  at  the  time? 

A.  Bill  Hoover,  'Bas  Hepburn,  Ferguson 
and  I. 

Q.  What  did  you  do  when  you  met  there? 

A.  He  wrote  out  the  article. 

Q.  Who  wrote  it? 


Buranoe  policy.  Weed  v.  London  ft  L.  F.  Ins.  Co. 
»  N.  Y.  S.  R,  414. 

It  is  not  necessary  to  the  validity  of  a  policy  that 
the  name  of  the  assured  should  appoar  in  the  con- 
tract, but  he  maybe  described  In  other  ways  than  by 
name;  and  tf  the  description  is  Imperfect  orambigr- 
uoiis,  extrinsic  evidence  may  be  received  to  ascer- 
tain the  mcanioflT  and  intent  of  the  parties  in  Its 
usei  Weed  v.  London  &  L.  F.  Ins.  Co.  26  N.  Y.  8. 
R.414. 

Where  an  insurance  company  became  consolidat- 
ed with  another,  it  might  be  shown  by  extrinsic 
evidence  that  the  iniaranty  was  to  indemnify  the 
latter  company  a^ralnst  liability  for  the  former. 
Hedges  v.  Bowen,  83  111.  101. 

It  is  admissible  to  prove  that  the  insurers,  before 
isBuing  the  policy,  had  for  a  long  time  Insured  the 
Btmctare  for  the  benefit  of  its  prior  tenants  for  the 
■une  purposes.  Mayor  etc.  of  New  York  v.  Ex- 
change Fire  Ins.  Co.  8  Abb.  (N.  Y.)  App.  Dec.  261. 

Sxtrinsic  evidence  which  goes  beyond  the  pur- 
pose of  aiding  In  the  interpretation  of  a  written  in- 
•uianoe  policy  is  inadmissible.  Landers  v.  Cooper 
(N.  Y.)  5  L.  B.  A.  638  and  noU. 

A  policy  of  life  insumnoe  is  not  more  open  to 
variation  by  parol  e\idence  than  any  other  written 
instrument    Bussell  v.  Kussell,  64  Ala.  600. 

Parol  toid6no6  to  eo^ain  intention  of  parties  to 
contract. 

Parol  evidence  is  admissible  to  explain  the  true 
intent  and  meaning  where  it  cannot  be  ascertained 
from  the  instrument  itself.  Suffem  v.  Butler.  21 
K.  J.  Eq.  410;  De  Wolf  v.  Craodall.  1  Sweeny,  656; 
Fisher  v.  Deibert,  54  Pa.  460;  Golf  v.  Pope,  88  N.  C. 
123w 

The  rule  does  not  forbid  inquiry  into  the  object 
of  the  parties  in  executing  it.  Brick  v.  Brick,  88  C 
8.314(23  L.ed.266). 

The  whole  written  contract  is  to  be  considered  in 
ascertaining  its  true  intent.  Case  v.  Dexter,  9  Cent. 
Bep.2SO,106K.  Y.548. 

Ttie  testimony  must  be  clear  and  convincing  to 
overcome  the  presumption  that  the  contract  cor- 
rectly expresBod  the  intent*  Heiswlnkel  v.  St.  Paul 
F.  Ins.  Co.  post. 

Parol  evidence  connecting  the  contract  with  its 
subject  matter  is  admissible  to  show  the  intent  of 
the  parties.    Hannah  v.  Shirley,  7  Or.  115. 

Facts  to  which  the  words  employed  point  may  be 
proved  as  a  key  to  the  meaning  of  the  writing. 
Bichaids  ▼.  Sohiegelmlch,  65  N.  C.  150. 

The  rule  admitting  parol  evidence  to  ascertain 
the  intent  of  the  parties  to  an  ambiguous  convey- 
ance, applied  to  a  description  In  a  deed.    Chester 
Emery  Co.  v.  Lncas,  112  Mass.  484. 
6L.R.A. 


It  is  admissible  to  prove  that  a  deed  was  intended 
at  the  time  of  its  execution  as  a  conveyance. 
Beeves  V.  Bass,  30  Tex.  618. 

And  upon  the  issue  whether  a  conveyance  to  a 
partner  was  absolute  or  for  the  use  of  the  partners. 
Black's  App.  89  Pa.  201. 

So  it  is  admissible  to  snow  whether  the  assign- 
ment of  a  mortgage  was  absolute  or  not.  Hill  v. 
Goodrich,  39  Mich.  439. 

Or  that  money  was  actually  collected  for  the 
benefit  of  the  aasignors  of  a  mortgage.  Blder^s 
App.  80  Mich.  474. 

Or  to  show  that  an  instrument  was  intended  as  a 
security;  but  inadmissible  at  law,  if  the  instrument 
is  free  from  ambiguity.  Anthony  v.  Atkinson,  2 
Sweeny,  228. 

It  is  admissible  to  show  the  intent  of  the  parties 
to  an  instrument  purporting  to  be  a  .defeasance. 
Walker  v.  McDonald,  49  Tex.  468. 

In  case  of  au  Instrument  not  under  seal.  It  is  com- 
petent to  show  by  parol  that,  notwithstanding  its 
delivery,  it  was  intended  to  become  operative  as  a 
contract  only  upon  tt^e  happening  of  a  future  con- 
tin;;ent  event,— such  as,  that  it  should  be  first  exe- 
cuted by  some  other  person.  Merchants  Exchange 
Bank  v.  Luckow,  87  Mhin.  542. 

Or  to  show  that  paper  on  its  face  payable  gen- 
erally was  intended  to  be  payable  at  a  chartered 
bank.    McLaren  v.  Marine  Bank,  62  Qa.  181. 

Or  to  show  that  the  partia<)  to  a  written  contract 
for  the  manufacture  and  delivery  of  '*hom  chains,**' 
intended  thereby  chains  made  of  hoof  and  horn. 
Swett  V.  Shumway,  102  Mass.  365. 

Or  to  explain  that  a  third  party,  who  indorsed  a 
note  before  delivery  to  the  payee,  intended  to  as- 
sume the  liability  merely  of  a  Indorser,  and  not 
that  of  guarantor.  DeWitt  County  Nat.  Bank  v. 
Nixon,  126  lU.  616. 

Where  a  note  was  given  for  a  sum  certain,  se- 
cured by  mortgage,  parol  evidence  is  admissible  to 
show  what  the  agreement  was  and  what  the  mort- 
gage was  intended  to  secure.  McAteer  v.  McAteer 
(S.  C.)  9  S.  E.  Rep.  966. 

Whether  money  was  loaned  by  one  as  principal 
or  as  a  broker,  evidence  is  admissible  to  show  that 
receipts  therefor,  which  were  prepared  by  him  in 
the  name  of  another,  were  not  Intended  to  indicate 
any  change  in  the  business.  Comptoir  D'Escompte 
de  Paris  v.  Dresbach,  78  Cal.  16. 

Parol  evidence  that  a  writing  on  a  draft,  whiclv 
constitutes  a  valid  acceptance, was  IntAnded  for  that 
purpose,  is  not  inconsistent  vnth  the  writing  Itself. 
Cortelyou  v.  Maben,  22  Neb.  607. 

Inadmissible  to  exjjllain  a  jxtient  amhiguUy, 
Parol  evidence  is  inadmissible  to  explain  a  patent 


See  also  11  L.  R.  A.  805. 
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A.  D.  L.  Ferguson  wrote  it  himself.  It  was 
written  on  the  bottom  of  the  old  article. 

Q.  You  have  testified  that  when  Hepburn 
€pokc  to  you  about  makine  this  change  you 
stated  that  you  would  if  you  had  security? 

A.  Yes,  sir. 

Q.  W  ho  was  present  then  at  Hepburn's  house 
at  that  time? 

A  'Ras  Hepburn,  Bill  Hopver  and  Fergu- 
son. 

Q.  State  what  was  said  there  about  the  trans- 
fer of  tliis  agreement? 

A.  Why,  I  told  them  that  I  would  let  them 
have  the  logs  if  they  would  give  me  security; 
he  said  he  would  let  me  have  the  logs  as  se- 
■curity. 

Q.  Did  you  then  proceed  to  make  a  written 
-contract? 

A.  Yes.  sir. 


Q.  After  he  drew  it  did  you  sign  it? 

A.  Yes,  sir. 

Q.  Was  there  anything  said  then? 

A.  I  asked  him  where  the  written  security 
was,  and  he  said  the  logs  was  security— that 
Hepburn  and  Hoover  was  witnesses.  I  asked 
him  to  put  it  in  the  article,  but  Ferguson  said 
witnesses  was  as  good  as  if  it  was  in  the  article. 
(Repetition  of  part  of  answer^.  A.  Yes,  sir, 
of  course  I  did  not  know  it  then;  that  is 
what  he  told  me,  that  the  witnesses  was  just  as 
good  as  the  article. 

By  the  Court:  What  was  the  reason  that  you 
signed  this  agreement? 

A«  Why  did  I  sign  it?  Because  they  wanted 
the  loosing  of  it,  and  I  thought  if  I  would 
give  him  (Ferguson)  the  acjeement  and  have 
the  logs  for  security  it  would  be  all  right. 

Q.  When  you  found  that  this  security  that 


Ambigruity.  McNalr  v.  Toler.  6  Minn.  4*5;  Wilson 
V.  Home,  87  Miss.  477;  Lazear  \r.  Union  Bank,  53  Md. 
78. 

While  a  latent  ambiguity  may  be  explained  by  ex- 
trinsic parol  evidence.  Hornbeck  v.  American 
Bible  Soc.  2  Sandf.  Ch.  139:  McAlister  v.  Butterfleld. 
31 1  nd.  25:  Jackson  v.  Payne,  2  Met.  (Ky.)  587:  Worth- 
4ngton  V.  Hylyer.  i  Mass.  196. 

A  patent  ambiguity  in  the  terms  of  the  will  cannot 
be  explained  by  extrinsic  evidence  dehors  the  will, 
primes  V.  Harmon,  85  Ind.  208, 9  Am.  Bep.  600. 

A  will  havinfr  no  ambiguity  on  its  face  cannot  be 
explained  by  parol  evidence.  Clark  v.  Clark,  2 
Lea  (Tenn.)  728;  Mussey  V.  Curtis,  6  New  Eng.  Bep. 
I>45.  60  Vt  27L 

A  referee  cannot  be  allowed  to  explain  orally  his 
«t8tement  of  an  account  which  sufficiently  shows, 
for  itself,  what  is  proposed  to  be  shown.  Gulley 
V.  Copeland,  102  N.  C.  828. 

An  ambiguity  arising  from  phraseology  cannot 
be  explained  by  parol.  Biohmond  T.  &  Mfg.  Co.  v. 
Farquar,  8  Blackf.  89. 

There  can  be  no  resort  to  parol  evidence  to  asoer- 
tain  the  meaning  of  the  parties  to  an  unambiguous 
oontract.  Hunt  v.  Gray,  76  Iowa,  288;  Morrill  v. 
Bobinson,  71  Me.  24;  Davis  v.  Liberty  &  C.  O.  B.  Go. 
«4  Ind.  36:  Brady  v.  Bead,  94  N.  Y.  681:  Findley  v. 
Armstrong,  28  W.  Va.  113. 

Where  there  Is  no  ambiguity  requiring  explana- 
tion in  the  language  of  a  written  contract,  and  the 
intent  is  plain  and  complete,  no  evidence  will  be 
admitted  to  give  any  other  construction  to  it  than 
that  which  is  so  plainly  expressed.  Weinberger 
V.  Merchants  Mut.  Ins.  Co.  (La.)  6  So.  Bep.  728; 
Ivison  V.  Indianapolis  School  Comrs.  89  Fed.  Bep. 
Td5:  Pierce  v.  TIdwell,  81  Ala.  299. 

Parci  evidenu  admissible  to  explain  latent  ambiguU 
ties  in  terms  of  contra4St. 

Latent  ambiguities  may  be  explained  by  parol 
evidence.  Pasrsant  v.  Ware,  1  Ala.  160;  Piper  v. 
True,  86  CaL  606:  Hotchkiss  v.  Barnes,  84  Conn.  27; 
fiowen  v.  Slaughter,  24  Qa.  838;  Crawford  v.  Brady, 
35  Ga.  184;  Williams  v.  Waters,  86  Ga.  454;  Doylo  v. 
Estomet,  18  La.  Ann.  818;  Patrick  v.  Grant,  14  Me. 
283;  Shuetze  v.  Bailey,  40  Mo.  60;  Hall  v.  Davis,  86  N. 
H.  500;  Hartwell  v.  Camman,  10  N.  J.  Eq.  128;  Mas- 
ters V.  Freeman,  17  Ohio  St.  828;  Bank  of  IT.  S.  v. 
Dunn,  81  n.  S.  6  Pet  51  (8  L.  ed.  816;;  Feiaoh  v.  Dick- 
•son,  1  Mason,  9. 

But  a  patent  ambiguity  Is  not  remediable  by 
parol  evidence.  Norris  v.  Hunt,  61  Tex.  609;  Camp- 
t)ell  V.  Johnson,  44  Mo.  247;  Johnson  v.  Ballew,  2 
Port.  (Ala.)  29;  Panton  v.  Teflt,  22  HI.  886;  Mithofl  v. 
Byrne,  20  La.  Ann.  368;  Morris  v.  Edwards,  1  Ohio, 
t89r  Betts  v.  Demumbrune,  1  Cooke  CI^^*)  80: 
Bowyer  v.  Martin,  6  Band.  625. 
€  Ja  R.  a. 


Where  ambiguity  ooours  it  Is  admissible  to  afford 
an  explanation  thereof  (Washington  Ins.  Go.  v.  St. 
Mary^s  Seminary,  62  Mo.  480;  Bradstreet  v.  Rich,  78 
Me.  288;  Knlck  v.  Knlck,  75  Va.  12;  Nashville  L.  Ins. 
0>.  V.  Mathews,  8  Lea,  499;  Eabbri  v.  Phcenix  Ins. 
Co.  65  N.  Y.  120);  as  where  words  or  figures  are  un- 
intelligible.   Wakath  V.  Whitteklnd,  26  Kan.  482. 

Where  the  language  is  doubtful,  parol  evidence 
is  admissible  to  aid  in  its  construction.  Matthews 
V.  Westborough,  184  Mass.  655. 

Where  the  note  was  upon  its  face  ambiguous  it 
was  competent  for  either  party  to  show,  by  rele- 
vant, extraneous  proof,  on  what  account  it  was 
given.    Halle  y.  Pelrce,  82  Md.  827. 

Ambiguities  in  a  writing  may  bo  explained,  va- 
ried, added  to  or  contradicted,  by  parol,  when  it 
is  shown  that  but  for  the  oral  stipulations  the 
writing  would  not  have  been  executed.  Oaley  v. 
Philadelphia  &  C.  C.  E.  Co.  80  Pa.  868. 

Rule  applied  to  a  certificate  of  deposit,  in  the 
same  manner  as  in  the  case  of  a  receipt.  Long  v. 
Straus,  4  West.  Rep.  289, 107  Ind.  94. 

To  entries  in  book  accounts  in  order  to  make 
them  precise  and  certain.  Bogers  v.  State,  26 
Tex.  App.  404. 

To  the  grant  of  a  right  of  way,  to  show  the  agree- 
ment. Indianapolis  &  V.  B.  Co.  v.  Beynolds,  116 
Ind.  866. 

To  the  purchase  of  a  mill  seat,  to  show  what  land 
was  excluded  or  included.  Towner  v.  Thompson 
(Ga.)9S.RRep.  672. 

To  a  partnership  agreement  to  explain  the  nature 
of  the  business  and  indemnity  of  the  property  re- 
ferred to.  Greenwood  v.  Marvin,  lU  N.  Y.  428, 19 
N.  Y.  a  R.  612. 

To  a  sale  of  land  as  to  improvements,  location  and 
value.    McLeroy  v.  Duckworth,  18  La.  Ann.  410. 

The  ambiguity  in  a  submission  to  arbitration  la 
explainable  by  parol.  Riley,  v.  Hicks  (Ga.;  7  8.  E. 
Rep.  178. 

But  an  award  in  writing  is  not  open  to  modifica- 
tion as  to  what  was  the  ''  understanding  of  the  ar- 
bitrators."  Scott  V.  Green,  89  N.  C.  278. 

In  a  will  parol  evidence  is  not  admissible,  except 
to  explain  a  latent  ambiguity  arising  dehors  the 
will,  or  to  rebut  a  resulting  trust.  Gilliam  v. 
Brown,  4S  Miss.  &58;  Magee  v.  McNeil,  41  Miss.  25; 
Ordway  V.  Dow,  56  N.  H.  17;  Love  v.  Buchanan,  40 
Miss*.  760;  Doe  v.  Eoe,  1  Wend.  647;  Brainerd  v.  Cow- 
drey,16(}onn.  1. 

Parol  evidence  is  admissCble  to  show  the  meanino  of 
words  cmd  phrases. 
Where  there  is  a  doubt  as  to  what  a  word,  letter 
or  figure  means,  extrinsic  evidence  does  not  in* 
fringe  upon  the  general  rule  that  parol  evidenoe  Is 
not  admissible  to  change  or  explain  a  written  in- 
strument.   Arthur  v.  Boberts,  60  Barb.  600. 
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you  spoke  of  was  not  in  the  contract,  why  did 
jonagn  it? 

A.  He  said  the  logs  would  be  good  for  secur- 
ity; be  told  me  be  would  give  me  security  and 
I  signed  it.  I  &sked  him  what  the  security  was, 
aod  be  said  the  logs  was  security;  he  told  me 
that  before,  and  then  afterwards  that  the  logs 
were  security. 

Under  this  testimony  it  can  hardly  be  said 
there  was  any  fraud,  accident  or  mistake,  ex- 
cept mistake  of  law,  in  omitting  the  verbal 
agreement  for  security  from  the  written  con- 
tract. 

It  was  omitted  in  fact,  and  the  plaintiff  knew 
it,  and  assented  to  the  verbal  agreement  for  se- 
curity. But  it  seems  quite  certain  that  Raf- 
ferty  was  induced  to  sign  the  written  contract 
l^  means  of  the  verbal  agreement,  and  there  is 
at  least  ample  testimony  to  justify  the  jury  in 


finding  that  such  was  the  fact.  It  is  still  neces- 
sary, iiowever,  to  recur  to  the  other  evidence 
in  order  to  determine  whether,  upon  the  whole, 
it  conforms  to  the  legal  requirements  in  such 
cases. 

E.  W,  Hepburn,  another  and  a  disinterested 
witness,  was  examined  and  testified  as  follows: 

Q.  Did  you  go  and  see  Levi  Rafferty  and 
talk  to  him  before  you  made  this  transfer  to  D. 
L.  Fereuson? 

A.  Yes,  sir. 

Q.  Where  was  this  contract  of  December  12, 
1882,  made? 

A.  At  my  place. 

Q.  Who  was  present  at  your  place  at  that 
time? 

A.  Nobody  but  the  four  of  us,  W.  C.  Hoo- 
ver, D.  L.  Ferguson,  T.  L.  Rafferty  and  my- 
self. 


Bvidenoe  of  the  sense  In  which  equivocal  words 
were  used  is  admissible  only  when  they  are  ambig- 
uous or  equivocal  in  meaning.  Nbrtb  American 
F.  Iiu.  Oo.  V.  Tliroop,  22  Mich.  146. 

A  special  sense,  which  vemaoular  words  have  ac- 
quired in  a  particular  trade,  may  be  shown,  ooupled 
with  proof  that  the  parties  were  contracting  with 
referenoe  to  that  trade.  Bneas  v.  Hoops,  lU  Jones 
AS.  517. 

A  witness  in  possession  bt  a  key  to  the  reports  of 
a  mercaDtile  agency  may  be  allowed  to  explain 
what  was  indicated  by  reporting  a  merchant's 
fltandimr  *"  in  blank.**  Bradstreet  Co.  v.  Gill,  72 
T^x.ll& 

It  is  admissible  to  show  by  parol  the  meaning  of 
the  words  ''on  margin."  Hatch  v.  Douglass,  48 
Oonn.  116. 

Bnt  it  is  inadmissible  to  prove  that  the  words 
*%onae  of**  an  obligor,  in  which  he  agrees  to  main- 
lain  another,  mean  the  house  on  the  place  mort- 
gaged by  him  to  secure  the  bond.  Qatoheil  v. 
Horse,  81  Me.  206. 

In  an  action  on  an  account  stated  evidence  of  the 
writer  of  a  letter  calling  attention  thereto  is  ad- 
missible to  explain  that  he  used  the  term  **  unset- 
tled **  in  the  sense  of  '*  uupaid,'*  and  the  term  ''  set- 
tled **  in  the  sense  of  **  paid.**  Auzerais  v.  Naglee, 
740aLeo. 

In  the  oertiflcate  issued  by  a  college  it  is  admis- 
sible to  explain  the  meaning  of  the  words** en- 
titled to  all  the  privileges  of  a  course  of  study." 
Iron  Oty  Gonmiercial  College  v.  Kerr,  8  Brewst. 
<Pa.)lM. 

In  a  contract  for  laying  brick,  evidence  of  the 
m«itniTi£-  of  the  words  **wall  count,  solid  meas- 
ure **  Is  admissible.  Long  v.  Davidson,  101  N.  C. 
17a 

In  a  bill  of  lading,  the  term  *^  rusty  **  may  be  ex- 
plained, and  it  bemg  a  mere  statement  of  fact  may 
be  contradicted.    The  Nith,  86  Fed.  Rep.  80. 

In  a  policy  of  life  insurance  the  term  **  reserve- 
dividend  fund  **  may  be  explained.  Fuller  v.  Met- 
ropolitan Ij.  Ins.  Co.  97  Fed.  Rep.  108. 

Evidence  is  admissible  that,  in  the  subscription- 
book  business,  the  words  **  order  obtained  **  mean 
an  order  under  which  a  certain  number  of  volumes 
or  parts  are  taken  and  paid  for  by  the  subscriber. 
Newhall  v.  Appleton,  3  L.  R.  A.  850, 114  N.  Y.  140,  28 
N.Y.aB.«0. 

Parol  evidence  is  admissible  to  show  whether  by 
^doUars**  federal  or  confederate  money  was  in- 
tended. Stewart  v.  Smith,  8  Baxt.  (Tenn.)  231: 
Oarmlchael  V.  White,  11  Heisk.  (Tenn.)  262;  Atlantic 
etc  R.  Co.  ▼.  Carolina  Nat.  Bank,  86  U.  a  19  Wall. 
54B(22L.ed.l96;. 

Or  to  show  that  a  written  agreement  expressed  to 
be  payable  in  "  dollars  **  was  limited  to  the  actual 
<JL.R.A. 


value  at  the  time  and  place  of  the  contract. 
Thorington  y.  Smith,  75  U.  8. 8  Wall.  1,  12  a9  L.  ed. 
361,864). 

It  is  admissible  to  prove  the  quality  and  style  of 
the  chart  promised,  in  order  to  enable  the  Jury  to 
determine  the  meaning  of  **  published.**  in  the  light 
of  ail  the  facts.    Stoops  v.  Smith,  100  Mass.  68. 

Parol  evidence  admisHbU  to  idetitify  perton  and 
property. 

Permm, 

Parol  evidenoe  is  admissible  to  Identify  the  con- 
tract. Wilson  V.  Tucker,  10  B.  I.  678;  Briggs  v. 
Munchon,  66  Mo.  467;  Richards  v.  Millard.  1  Tbomp. 
A  C.  247;  Wood  v.  Shurtleff,  46  Vt.  825. 

Where  a  note  signed  by  two  persons  as  makers  is 
payable  '*  to  the  order  of  myself,*'  parol  evidenoe  is 
admissible  to  show  which  one  is  meant  as  the  payee. 
Jenkins  v.  Bass  (Ky.)  10  Ey.  L.  Rep.  987,  11  a  W. 
Rep.  283. 

Parol  evidenoe  Is  admissible  to  Identify  an  as- 
signee of  public  lands  with  the  confirmee.  Lang- 
lols  V.  Crawford,  59  Mo.  466. 

It  is  admissible  to  show  that  the  plaintiff  is  the 
same  person  as  the  one  named  in  a  memorandum  of 
a  giveu  sale.    Ansley  v.  Oreen  (Oa.)  7  S.  B.  Rep.  921. 

It  was  competent  for  the  plaintiff  to  show  who  was 
the  party  for  whose  benefit  the  note  was  made. 
Green  v.  Skeel,  5  Thomp.  &  C.  26, 2  Hun,  486. 

Parol  evidence  is  admissible  to  show  that  Melissa, 
the  plaintiff,  is  the  person  referred  to  in  a  deed  to 
Mercy.    Andrews  v.  Dyer,  81  Me.  104. 

It  may  be  shown  that  the  signer  of  a  petition,  **A. 
M.  Allen  "  was  "  Augustus  M.  Allen."  Carleton  v. 
Rugg,  149  Mass.  660,  6  L.  R.  A.  198. 

Parol  evidence  is  admissible  to  Identify  a  leiratee 
named  in  the  will  (Leonard  v.  Davenport,  68  How. 
Pr.  884;  Jones  v.  Dove,  7  Or.  467):  or  to  show  who  is 
grantee  (Simpson  v.  Dix,  181  Mass.  179);  or  who  Is  the 
beneficiary  of  a  fund.  Bartlett  v.  Remington,  60  K. 
H.864. 

It  is  admissible  to  indicate  who  is  the  intended 
payee.  Barkley  v.  Tarrant,  20  S.  C.  674, 47  Am.  Rep. 
858. 

Parol  evidenoe  is  admissible  to  show  that  a  per- 
son is  one  of  a  family  prohibited  from  marrying 
under  the  will.  Phillips  v.  Fergeison  (Va.)  1  L.  R. . 
A.837,18Va.L.  J.  84. 

But  parol  evidenoe  is  inadmissible  to  show  that 
the  father  was  Intended  as  the  patentee  in  the  pat- 
ent, and  not  the  son,  where  there  was  noambigultj 
in  the  patent.    Baboock  v.  Pittibone,  12  Blatchf .  864. 

Property, 
Parol  evidenoe  Is  admissible  to  identify  the  sub- 
ject matter  of  a  grant.    Cleverly  v.  Cleverly,  124 
Mass.  814;  Scheible  v.  Slagle,  89  Ind.  8S3. 
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Q.  Who  wrote  Ibat  contract? 

A.  D.  L.  Ferguson. 

Q.  What,  if  anything,  was  said  there  between 
Ferguson  and  RaiBferty  with  reference  to  secur- 
ity for  the  logs  mentioned  in  that  contract? 
State  what  occurred  there  and  what  was  said 
by  theparties  in  that  room. 

A.  There  was  not  a  great  deal  said  about  it. 
When  KafFerty  allowed  (insisted)  he  ought  to 
have  some  securitjr  for  the  logs — ^that  was  either 
before  or  after  this  was  written  out—I  don*t 
know  which,  but  I  rather  think  before  it  was 
signed — Mr.  Ferguson  told  him  he  could  hold 
the  logs  until  he  got  the  money;  he  allowed  he 
ought  to  have  something  in  the  agreement,  and 
Ferguson  allowed  that  witnesses  were  as  good 
as  a  bargain.  .  .  . 

Q.  Was  your  attention  called  to  this  as  a 
witness? 


A.  Tea,  sir;  he  said  Mr.  Hoover  and  Mr. 
Hepburn  couJd  witness  it.  I  was  sitting  b^ 
tween  Ferguson  and  Levi  Rafiferty. 

This  testimony  is  corroborative  of  that  of  the 
plaintiff,  and  would  also  Justify  an  inference 
that  the  signature  of  Rafferty  was  obtained  by 
means  of  the  verbal  agreement  in  regard  to  the 
security. 

The  testimony  of  Hoover  was  not  taken,  and 
the  only  remaining  evidence  as  to  what  occur- 
red at  the  time  of  the  execution  of  the  written 
contract  is  the  testimony  of  D.  L.  Ferguson, 
the  other  party  to  t  he  contract.  He  says  he  wa» 
present  with  the  other  parties  named  when  the 
agreement  between  himself  and  Rafferty  was 
made,  but  gives  no  testimony  whatever  as  to 
what  was  said  at  the  time.  There  is  but  a 
single  sentence  in  the  whole  of  his  testimony 
that  relates  in  any  manner  to  what  was  said  bjr 


When  the  debt  secured  la  Incorrectly  described  in 
the  mortgage,  parol  evidcuoe  is  admissible  at  law, 
as  aKainst  a  strauirer,  to  Identify  the  debt.  Powell 
V.  Younir,  51  Ala.  618. 

In  a  contract  of  sale  it  is  admissible  to  identify 
the  land.  Stout  v.  Weaver,  TO  Wis.  148;  Ames  v. 
Lowry,  80  Minn.  283;  Baucura  v.  George,  65  Ala.  259. 

Parol  evidence  is  admissible  to  Identify  property 
described  in  a  mortgage  only  when  consistent  with 
the  description  therein.  Hutton  v.  Arnett*  51  111. 
198. 

It  Is  admissible  to  identify  the  demand  to  which  a 
mortgage  refers.    Kimball  v.  Myers.  21  Mich.  276. 

Parol  evidence  is  admissible  to  show  that  goods 
sold  by  contract  and  those  offered  for  delivery  were 
identical.    Habenicht  v.  Lissak,  77  Cal.  139. 

It  is  admissible  to  identify  lands  described  in  a 
lease,  but  not  to  supply  a  description  (Dougherty 
V.  Chcsnutt,  86  Tenn.  1);  or  land  in  a  sheriff's  deed. 
McPike  V.  Allman,  53  Mo.  551;  Sb'^walter  v.  Pirner, 
55  Mo.  218.    Compare  Orr  v.  How.  Id.  328. 

It  is  admissible  to  fit  the  description  to  land. 
Wharton  v.  Ebom,  88  N.  C.  344. 

It  is  admissible  to  identify  a  note  designated  in 
an  award  as  "  the  note  of  Mclndoe"  (Bancroft  v. 
Grover,  23  Wis.  463);  or  a  note  described  in  a  mort- 
gage.   Colby  V.  Dearborn,  59  N.  H.  864. 

Parol  evidence  is  admissible  to  identify  leased 
premises.  Bulkley  v.  Devine,  3  L.  R.  A.  330, 127  IlL 
406. 

Rule  excluding  parol  evidence  confined  to  potties  to 
the  instrument. 

The  rule  against  contradicting  the  tenor  of  a 
written  instrument  by  parol  does  not  apply  to 
strangers.  Burns  v.  Thompson,  91  Tnd.  146;  Lowell 
Mfg.  Co.  V.  Safeguard  F.  Ins.  Co.  88  N.  Y.  591;  Mas- 
terson  v.  Boyce,  29  Hun,  466;  Hussman  v.  Wllke, 
50  Oal.  260;  Smith  v  Moynihan,  44  Cal.  53;  MoMaster 
V.  Insurance  Co.  of  N.  A.  55  N.  Y.  222;  Brown  v. 
Thurber,  77  N.  Y.  613,  58  How.  Pr.  95. 

The  rule  excluding  parol  evidence  of  writteo 
contracts  is  confined  to  the  parties  to  the  oon tract, 
and  does  not  preclude  strangers  to  it  from  intro- 
ducing such  evidence.  Talbot  v.  Wilkina,  81  Ark. 
411;  Coleman  v.  Pike  Co.  88  Ala.  826. 

A  writing  made  by  a  grantor  alter  the  execution 
of  his  deed  is  not  admissible  against  a  grantee  who 
has  never  signed  the  instrument.  Bchwalbach  v. 
Chicago,  M.  &  St.P.  R.  Co.  78  Wis.  137. 

The  rule  admitting  extraneous  evidence  does*not 

apply  to  a  contract  to  convey,  or  to  an  agreement 

to  give  a  bond  to  convey  where  title  derived  is 

from  a  stranger.    Tobey  v.  Leonard,  2  Cliff.  4a 

Contract  part  onxl  and  part  toriften. 

Oral  evidence  of  a  contract,  port  of  which  only 
Is  m  writing,  may  be  admitted  when  offered  to 
6  L.  R.  A. 


prove  the  entire  contract  in  conformity  with  the 
part  that  is  written,  and  not  to  alter  it.  Holt  v. 
Pie,  18  Cent.  Rep.  55. 1)90  Pa.  425;  Blackerby  v.  Con- 
tinental Ins.  Co.  83  Ky.  574;  Miller  v.  Flchthom,  81 
Pa.  256-280;  Baltimore  &  P.  Steamboat  Co.  v. 
Brown,  54  Pa.  81;  Brigg  v.  Hilton,  1  Cent.  Rep.  307,  W> 
N.  Y.  617;  Mobile  &  M.  R.  Co.  v.  Jurey.  Ill  U.  S.  684 
(28  L.  ed.  527);  Unger  v.  Jacobs,  14  N.  Y.  Sup.  Ct. 
220;  Juilliard  v.  Chaffee,  112  N.  Y.  529;  Smith  ▼• 
O^Donnell,  8  Lea,  468.    * 

As  to  the  admission  of  parol  evidence,  see  Far- 
mers &  D.  Bank  v.  Pordyce,  1  Pa.  454;  Barnhart  v. 
Riddle,  29 Pa.  92-96;  Barclay  v.  Weavtr,  19  Pa.  896; 
Aldridge  v.  Bshleman,  46  Pa.  420;  Buckley's  App. 
48  Pa.  495;  Baltimore  &  P.  Steamboat  Co.  v.  Brown» 
w,j>ra;  Ott  v.  Oyer,  106  Pa.  6;  Broom.  Legal 
Maxims,  678;  Harper  v.  Kean.  11  Serg.  &  R.  280;  1 
Greenl.  Ev.  6  288  a;  Cunningham  v.  Shaw,  7  Pa.  401; 
Wolf  Oeek  Diamond  Coal  Co.  v.  Schultz,  71  Pa.  180; 
Monocacy  Bridge  O.  v.  American  Iron  Bridge 
Mfg.  Co.  88  Pa.  517, 623,  624. 

Parol  evidence  is  admissible  to  show  that  the 
original  contract  was  verbal,  and  only  partly  re- 
duced to  writing;  or  that  the  parol  portion  of  it 
was  an  independent,  contemporaneous,  collateral 
agreement  relating  to  the  same  subject  matter;  or 
that,  subsequent  to  the  execution  of  the  receipt  of 
the  note,  a  different  and  additional  contract  wae 
entered  into  between  the  parties  in  relation  to  the 
note  in  controversy  and  payment  out  of  its  pro- 
ceeds. Brown  v.  Bowen,  6  West.  Rep.  825,  90  Mo. 
184. 

The  writing  not  indicating  that  it  was  the  whole 
contract,  and  the  guaranty  not  being  inconsistent 
therewith,  parol  evidence  is  admissible.  Chapin  v. 
Dobeon,  78  N.  Y.  74. 

Parol  testimony  may  be  received  to  prove  ai» 
agreement  in  which  a  written  instrument  origi- 
nated and  of  which  it  constituted  only  a  part.  Mo- 
Atcer  y.  McAteer  (S.  C.)  9  S.  E.  Rep.  966. 

It  is  permissible,  where  the  writing  does  not  pur- 
port, to  set  out  the  entire  contract,  to  show  by 
parol  other  stipulations  not  inconsistent  with  those 
expressed.  Powell  v.  Thompson,  80  Ala.  51;  Claflin 
V.  Duncan,  74  Ga.  848. 

Limit  and  exceptions  to  Vie  rule. 

Parol  evidence  is  admitted  to  show  fraud,  'aoof- 
dent  or  mistake  as  to  a  written  instrument;  but 
the  evidence  should  be  of  what  occurred  at  the  ex- 
ecution, and  should  be  clear,  precise  and  indubit- 
able. Martin  v.  Berens,  67  Pa.  460;  Fisher  v. 
Deibert.  54  Pa.  460:  Hunt  v.  Rousmanler,  21  IT.  8.  ft 
Wheat.  174  (6  L.  ed.  680);  McMahon  v.  Spangler,  ^ 
Rand.  61;  Lemaster  v.  Burckhart,  2  Bibb  (Ky.)  2^. 

So  in  an  action  on  a  note,  even  though  the  effect 
of  such  evidence  is  to  contradict  or  vary  the  term» 


Soo  also  -J'i   L.   l\.  A.  (517. 
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the  parties  when  the  contract  was  signed,  and 
it  is  in  these  words:  "  There  was  no  other  con- 
tract made  except  that  made  in  the  supple- 
mental  agreement."  Just  what  he  means  bv 
this  is  not  explained.  The  question  to  which 
ihe  above  was  an  answer  is  not  printed,  and  it 
caDDot  be  known  whether  his  attention  was 
called  to  the  testimony  of  Rafferty  and  Hep- 
bom  as  to  the  verbal  agreement  about  security 
or  not.  Whether  he  meant  to  say  there  was 
DO  other  written  contract  than  the  supple- 
mental agreement  we  cannot  know,  but  certain 
it  is  that  nis  testimony  as  it  stands  means  at  the 
utmost  nothing  more  than  that  in  his  opinion 
there  was  no  other  contract  made  than  the  sup- 
plemental agreement.  He  contradicts  nothing 
that  was  testified  to  by  Hafferty  and  Hepbnrn, 
although  he  wrote  the  agreement,  was  himself 
a  party  to  it,  and  was  present  during  the  whole 


of  the  time  of  its  preparation  and  execution. 
Such  silence  in  the  face  of  the  opposing  testi- 
mony Is  much  more  than  mere  negative  tes- 
timony. It  is  highly  persuasive  evideace  that 
the  conversation  testified  to  by  the  other  wit- 
nesses actually  took  place  just  as  they  stated 
it.  The  case  then  stands  with  the  direct,  pos- 
itive and  uncontradicted  evidence  of  two  wit- 
nesses to  the  fact  of  the  contemporaneous  ver- 
bal agreement,  and  the  non- denial  of  it  by  the 
other  party. 

The  testimony  is  precise,  definite,  distinct, 
posiiive,  the  witnesses  are  not  impeached  or 
contradicted  in  any  manner,  and  the  story  they 
tell  is  highly  probable  and  reasonable.  If  their 
testimony  is  believed  it  is  of  an  indubitable 
character  in  legal  effect,  and  fully  warrants  the 
inference  that  the  signature  of  Rafferty  was 
obtained  by  meaos  of  the  verbal  agreement. 


of  the  InstrumeDt  itself,  parol  evidence  Is  admis- 
sOde.    Officer  v.  Howe,  32  Iowa,  142. 

Exceptions  to  the  rule.  See  Bulkley  v.  Devin 
(HI.)  3  L.  R.  A.  330;  Fiolayson  v  Finlayson  (Or.)  Id. 
an.  note. 

Where  fraud  or  mistake  is  charfped,  parol  evi- 
dence Js  admissible  to  contradict  or  vary  the  con- 
tract. Ltenhoot  v.  Ghamt)erUun,  Sti  Col.  630;  Murray 
T.Dake,46Gal.64l> 

But  the  fraud  charged  must  he  In  execution  of 
the  contract.  Mitchell  v.  Unlvers.  L.  Ins.  Co.  64 
Ga.  S80.  See  Kister  v.  Lebanon  Mut.  Ins.  Co.  (Pa.)  5 
L.  B.  A.  64fi,  noU. 

It  may  be  shown  that  the  writing  executed  and 
delivered  was  for  a  wholly  different  purpose  (Grier- 
8on  V.  Mason,  60  N.  T.  894);  or  that  by  reason  of  the 
fraad  or  mistake  the  contract  never  existed.  Wll- 
son  V.  Powers,  181  Mass.  689;  Cotton  States  Life  Ins. 
Oo.  V.  Carter,  65  Ga.  228;  Thorn  v.  Warffleln,  100  Pa. 
511^  Camden  &  Atlantic  Land  Co.  v.  Lippincott,  46 
K.  J.  L.  406;  Snyder  v.  Jennings,  15  Neb.  372;  Childs 
T.  Dobbins,  61  Iowa.  109;  State  v.  Gonoe,  79  Mo.  600. 
disapproving  Caldwell  v.  Craig,  21  Gratt.  132:  Depue 
T.  Sergeot,  21 W.  Va.  826:  Anderson  v.  Snyder,  Id. 
«;  Wn«rht  V.  McPJke,  70  Mo.  176. 

In  ca$es  of  fraud. 

When  a  writing  has  been  executed,  the  courts  al- 
low the  fraud  or  mistake  by  which  an  omission  or 
defect  in  the  instrument  has  been  occasioned  to 
defeat  the  conclusiveness  of  the  writing,  and  open 
the  door  for  proof  of  the  real  agreement.  Glass  v. 
Hulbert.  102  Mass.  40,  8  Am.  Kep.  481;  Moaie  v.  Bu- 
chanan, 11  Gill  &  J.  314:  Koop  V.  Handy,  41  Barb.  464. 

The  rule  that  parol  evidence  is  not  admissible  to 
^•ary  a  written  contract  does  not  apply  where,  by 
the  fraud  of  one  or  both  of  the  parties,  the  true  con- 
tract is  not  shown,  and  not  intended  to  be  shown, 
by  the  writing;  such  as  in  the  case  of  a  usurious 
contract  where  the  true  consideration  is  not  shown.- 
Grayson  v.  Brooks,  64  Miss.  410. 

A  court  of  equity  wiU  admit  parol  evidence,  to 
vary,  only  upon  the  clearest  evidence  of  fraud,  ac- 
cident or  mistake.  Wry  v.  Cutler,  ]2Heisk.  (Tenn.) 
28;  Wharton  v.  Douglass,  70  Pa.  278. 

So  where  a  deed  was  obtained  by  fraud,  evidence 
oiay  bo  received  notwithstanding  it  contradicts 
declarations  of  the  defendant  em  k)odied  Inthein- 
•trument.    WUlis  v.  Kern,  21  La.  Ann.  749. 

The  rule  of  exclusion  does  not  apply  to  proof  of 
a  fraudulent  or  unauthorized  alteration.  Buck  v. 
Appleton,  U  Me.  284. 

If  a  material  part  of  the  instrument  has  been  in- 
serted by  tte  fraud  of  one  of  the  parties,  this  fur- 
oUbesan  exception  to  the  rule,  and  parol  evidence 
ii  admisBlble  to  establish  the  fact.  Bottomley  v. 
n.  S.  1  Story,  136:  Waddell  v.  Glassell,  18  Ala.  561; 
«  L.  R.  A. 


Townsend  v.  Cowles,  81  Ala.  428:  Pierce  v.  Wilson, 

84  Ala.  696;  Lunday  v.  Thomas,  26  Ga.  638;  Hamilton 
V.  Conyers,  28  Ga.  276;  Hunter  v.  Bllyeu,  80  111.  228; 
Gatling  v.  Newell,  9  Ind.  572;  Stannard  v.  McC^arty, 
1  Morris  (Iowa)  124;  Hunt  v.  Carr,  8  G.  Greene 
(Iowa)  681;  Akin  v.  Drumraond,  2  La.  Ann.  92;  Mor- 
ris V.  Terrenoire,  Id.  458;  Williams  v.  Vance,  Id.  908; 
Kachal  v.  Rachal,  4  La.  Ann.  500;  Gayoso  v.  Delaro- 
derie,  9  La.  Ann.  278;  Davis  v.  Stern,  15  La.  Ann. 
177;  Garrett  v.  Crooks,  Id.  483;  Barbin  v.  Gaspard, 
Id.  539;  Farrell  v.  Bean,  10  Md.  217;  Holbrook  v. 
Burt,  22  Pick.  546;  Sandford  v.  Handy,  23  Wend. 
260;  Bartle  v.  Vosbury,  3  Grant,  Cas.  (Pa.)  277;  Bal- 
timore &  P.  Steamboat  Co.  v.  Brown,  64  Pa,  77; 
Starke  v.  Littlepage,  4  Rand.  368. 

Where  a  party  has  by  fraud  prevented  the  reduc- 
tion of  a  part  of  a  contract  to  writing,  the  whole 
contract  is  open  to  parol  proof  in  favor  of  the 
other  contracting  party.  Kennedy  v.  Kennedy,  2 
Ala.  671;  Anderson  v.  Bacon,  1  A.  K.  Marsh.  48; 
Martin  v.  Lewis,  Id.  102;  Blanohard  v.  Moore,  4  J.  J. 
Marsh.  471;  Huston  v.  Noble,  Id.  130;  Wesley  v. 
Thomas,  6  Har.  &  J.  24;  Watkins  v.  Stockett,  Id.  435; 
Elliott  V.  Connell,  5  Smedes  &  M.  91;  Chetwood  v. 
Brittan,  2  N.  J.  Eq.  438;  Pbyfe  v.  Wardell,  2  Edw. 
Ch.47. 

Parol  evidence  of  the  fraudulent  representations 
of  the  vendee  is  admissible.  Barnard  v.  Roane 
Iron  Co.  85  Tenn.  139. 

A  parol  agreement  respecting  land  may  be  proved 
to  show  fraud  (Busick  v.  Van  Netss,  10  Cent  Rep. 
881, 44  N.  J.  Eq.  82) ;  as  that  vendor  misrepresented 
the  number  of  acres.    Deakins  v.  Alley.  9  Lea,  494. 

Parol  evilenoe  is  admissible  to  prove  fraudulent 
representations  Inducing  a  written  contract  for 
the  sale  or  exchange  of  lands.    Wilson  v.  Haecker, 

85  111.349. 

It  is  admissible  to  prove  fraudulent  representa- 
tions by  a  lessor,  which  induced  the  lessee  to  exe- 
cute a  lease.  Morris  v.  Shakespeare  (Pa.)  11  Cent. 
Rep.  196. 

Evidence  to  prove  by  a  witness  that  a  widow  was 
induced  to  execute  the  deed  by  fraudulent  repre- 
sentations and  false  promises  is  admissible.  West- 
brooks  V.  JefTers,  33  Tex.  86. 

Parol  evidence  Is  admissible  to  show  circumstan- 
ces, to  prove  fraud  in  obtaining  an  indorsement. 
Johnson  v.  Glover,  10  West.  Rep.  126, 121  lU.  288. 

It  must  be  shown  that  the  party  was  fraudulent* 
ly  deceived  and  misled  as  to  the  contents  of  the  in- 
strument. Selden  v.  Myers,  61  U.  S.  20  How.  606  (16 
L.ed.976). 

It  is  admissible  to  sustain  the  allegations  of  fraud 
in  the  bill  where  they  are  denied  In  the  answer. 
HarreU  v.  HiU,  19  Ark.  102. 

Other  allegations  made  at  the  time  are  admissible 
to  show  fraud.    Prentiss  v.  Russ,  16  Me.  80, 
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This  brings  the  case  within  the  frequent  rulings 
of  tliis  court  on  this  subject,  and  justifies  the 
]eamed  court  below  in  its  action  in  admitting 
the  evidence  and  its  treatment  of  it  in  the  charge 
and  answers  to  points.  These  several  assign- 
ments of  error  are  not  sustained. 

There  is  no  merit  in  the  seventh  assignment. 
The  notice  was  at  least  sufficient  to  put  an  in- 
tending purchaser  upon  inquiry,  and  the  whole 
question  as  to  whether  it  was  read  at  the  sheriffs 
sale  and  the  defendant  had  opportunity  to  hear 
it,  was  very  fairly  treated  in  the  general  charge. 
The  notice  contamed  a  distinct  claim  of  title  to 
the  logs  in  Rafferty,  and  a  prudent  man  in- 
quiring of  him,  as  he  would  be  bound  to  do, 
would,  it  must  be  presumed,  have  been  in- 
formed of  the  particular  kind  of  title  claimed 
and  of  the  facts  upon  which  it  was  based. 

Seventeenth  assignment,  which  covers  also 
the  eighteenth  and  nineteenth:  These  all  re- 
late to  the  right  of  the  plaintiff  to  noaintain  his 
action  of  replevin  in  his  own  name  without 
joining  others  who  appear  to  be  co-tenants  in 
common  with  him  of  the  land  from  which  the 
logs  were  cut.  The  action  was  not  brought  by 
the  plaintiff  as  one  of  several  tenants  in  com- 
mon to  recover  his  undivided  portion  of  the 
logs,  but  he  asserted  his  right  to  recover  and 
sought  to  recover  the  whole  of  the  logs.    The 


defendant  claimed  title  to  the  whole  of  the  logs 
under  a  sheriff's  sale  of  the  title  of  D.  L.  Fer- 
guson, and  D.  L.  Ferguson's  title  was  derived 
exclusively  from  the  sale  made  to  him  by  the 
plaintiff.  The  defendant,  being  a  purchaser 
with  notice  of  the  plaintiff's  claim  of  title,  is  Id 
no  better  position  than  D.  L.  Ferguson  would 
have  been  if  he  had  been  the  defendant.  He  at 
least  took  the  logs,  and  all  the  title  he  had  ta 
them  came  directly  from  the  plaintiff.  The 
sale  was  at  least  sufficient  to  pass  over  the  log» 
to  D.  L.  Ferguson,  who  actually  took  possession 
of  the  whole  of  them  under  his  contract  of  sale 
with  the  plaintiff.  The  latter  certainly  had 
title  enough  to  enable  D.  L.  Ferguson,  and 
through  him  the  defendant,  to^et  possession  of 
the  logs.  In  point  of  fact,  neither  D.  L.  Fer- 
guson nor  the  defendant  was  ever  molested  or 
interfered  with  in  any  way,  either  in  the  taking 
or  holding  possession  of  the  logs,  or  any  of 
them,  by  any  of  the  alleged  co-tenants  in  com- 
mon of  the  plaintiff,  although  five  or  six  year» 
had  elaped  from  the  cuttingat  the  time  of  the 
trial.  Moreover,  although  Danver,  who  sold 
the  timber  to  the  plaintiff,  was  named  in  the 
contract  of  sale  as  guardian  of  two  of  the 
brothers  of  James  Ra&rty,  who  was  the  owner 
of  the  land  from  which  the  logs  were  cut  at  the- 
time  of  his  death,  he  assumeato  sell  the  whole 


Id  such  case  oonversations  may  be  proven  and 
considered  by  the  Jury.  Van  Busklrk  v.  Day,  8S 
111.200. 

It  is  admissible  to  rebut  alleffations  of  fraud  In 
application  for  inBuranoe.  Myers  v.  Ck)unoil  Bluffs 
Ids.  Go.  72  Iowa,  17ft. 

It  Is  admissible  under  the  allegatlODS  of  fraud  to 
show  a  coDHdentlal  relation  between  the  parties, 
such  as  to  render  the  words  and  acts  of  one  of  them 
fraudulent.    Mallory  v.  Leach,  85  V 1. 150. 

Where  the  defense  was  equitable,  and  it  would  be 
a  fraud  on  defendant  if  plaintiff  was  allowed  to  re- 
fuse performance  on  his  part,  parol  evidence  of  the 
agreement  is  admissible.  Martineau  v.  May,  18 
Wis.  64. 

•  In  eases  of  acddenL 

'  The  same  relief  will  be  griven  when  the  execution 
of  a  written  contract,  otherwise  fully  aerreed  upon. 
Is  prevented  by  an  inevitable  aoddent,  as  by  the 
death  of  a  party.  Whitridge  v.  Parkburst,  30  Md. 
e2:  8ohmldt  v.  Gatewood,  2  Rich.  Eq.  162;  Ck>mnB  v. 
Tlllou,  26  Conn.  868;  Brown  v.  Lynch,  1  Paige,  147; 
Sweet  V.  Jacocks,  6  Paige,  855;  Pom.  Eq.  Jur.  fi  92L 

in  eases  of  mistdke. 

Whether  the  contract  is  executory  or  executed, 
the  plaintiff  oiay  introduce  parol  evidence  to  show 
mistake  or  fraud  whereby  the  written  contract 
foils  to  express  the  actual  agreement,  and  to  prove 
the  modifications  necessary  to  be  made,  whether 
such  variation  consists  in  limiting  the  scope  of  Ihe 
contract,  or  in  enlarging  and  extending  it  so  as  to 
embrace  land  or  other  subject  matter  which  had 
been  omitted  through  the  fraud  or  mistake.  Keis- 
selbraok  v.  Livingston,  4  Johns.  Ch.  144;  Coles  v. 
Bowue,  10  Paige,  528;  Hendrickson  v.  Ivlns,  1  N.  J. 
Eq.  562;  Workman  v.  Guthrie,  29  Pa.  485;  Baflens- 
berger  v.  Cullison,  28  Pa.  426;  Tyson  v.  Passmore,  2 
Pa.  122,  Gower  v.  Sterner,  2  Whart.  75;  Phllpott  v. 
Elliott,  4  Md.  Ch.  278;  TUton  v.  TUton,  9  N.  H.  285; 
Murphy  v.  Rooney,  45  Cal.  78;  Quinn  v.  Roath,  37 
Conn.  16;  Monro  v.  Taylor.  8  Macn.  A  G.  713:  Leuty 
V.  Hillas,2  DeG.  &  J.  110;  Beardsley  v.  Duntley,  69 
N.  Y.  677;  Pom.  Eq.  Jur.  6  868. 

But  parol  evidence  Is  not  admissible  if  the  mis- 
6  L.  R.  A. 


take  be  a  mistake  of  law.   Potter  v.  Sewall,  54  Me. 
142;  Wheaton  v.  Wheaton,  0  Conn.  06. 

Where  there  has  been  a  mistake  of  fact  parol 
evidence  is  admissible  to  rectify  it  (Plerson  v.  Mo« 
CahiU,  21  Cal.  122, 23  Oal.  240;  Sutton  v.  Sutton,  2& 
Ga.  383;  Ward  v.  Allen,  28  Ga.  74;  Keisselbrack  ▼. 
Livingston,  4  Johns.  Ch.  144;  Fishell  v.  Bell,  1 
Clarke,  37;  Bush  y.  TiUey,  49  Barb.  609;  Newsom  v. 
Bufferlow,  1  Dev.  Eq.  379;  Inskoe  v.  Proctor,  6  T- 
B.  Mon.  811;  Paige  v.  Sherman,  6  Gray,  511);  as  & 
mistake  in  a  balance  of  an  account  (McCurdy 
v.  Breathitt,  5  T.  B.  Mon.  282),  or  In  a  contract  of 
settlement.    Gill  v.  Claggett,  4  Md.  Ch.  470. 

The  burden  of  proof  of  mistake  is  on  the  one  aa»   \ 
sertlng  it.    Coles  v.  Bowne,  10  Paige,  526.  \ 

Mistake  may  be  shown  to  relieve  a  party  from 
his  apparent  liability.  Farwell  v.  Ensign  (Mioh.>- 
lowest.  Rep.  664. 

Plaintiff  suing  to  reform  a  written  instrument 
on  the  ground  of  mutual  mistake  may  prove  sucl^ 
a  mistake  by  paroL  Fudge  v.  Payne,  18  Va.  L.  J. 
687. 

If  the  mistake  is  clearly  proved  or  admitted  oourts- 
of  equity  will  give  relief.  Van  Ness  v.  Washing- 
ton, 20  U.  S.  4  Pet.  232  (7  L.  ed.  842);  Bhmchard  v. 
Moore,  4  J.  J.  Marsh.  471;  Huston  v.  Noble,  Id.  180; 
Peterson  v.  Grover,  20  Me.  868;  Harrison  v.  Howard, 
1  Ired.  Eq.  407;  Gibson  v.  Watts,  1  McCord,  Ch.  480; 
Perry  v.  Pearson,  1  Humph.  481.  Consult  Welsey  v. 
Thomas,  6  Har.  &  J.  24;  Watklns  v.  Stockett,  Id.  485; 
Sutherland  v.  Crane,  Walk.  Ch.  (Mich.)  628;  Harris 
V.  Dinkins,  4  Deeaus.  Eq.  60.  i 

It  is  admissible  to  show  that  the  contract  Is  not 
the  contract  actually  intended,  and  to  prove  the 
mistake.    Long  v.  Dooley,  4  Hayw.  (Teun.;  128. 

In  case  of  fraud  or  mistake  in  drawing  the  instru- 
ment parol  evidence  is  admissible.  Christ  v.  Dlf- 
fenbach,  1  Serg.  &  R.  464;  Scott  v.  Burton,  2  Ashm. 
312. 

The  Code  may  provide  for  correction  of  imper- 
fections and  mistakes  in  a  writing.  Lee  y.  Sum- 
mers, 2  Or.  26a 

Parol  evidence,  when  admissible   to  supply  aa   ^ 
omission  in  a  written  contract,  must  be  clear  and 
satisfactory  (Pickett  v.  Ferguson,  86  Tenn.  642);  as- 
the  omission  of  a  clause  by  mistake  of  scrivener. 
Gower  v.  Sterner,  2  Whart  75.     , 
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of  the  limber,  claimiDg  he  had  a  right  to  do  so. 
3frs.  Martha  Rafferty,  who  was  the  mother  of 
James,  was  tenant  for  life  of  the  land,  and  paid 
the  taxes  on  it,  testified  that  it  was  timber  land, 
part  of  which  had  been  cut  oflf  before  her  hus- 
band bought  it,  and  that  she  consented  to  the 
sale  of  the  timber  by  Danver  to  T.  L.  Rafferty, 
the  plaintiff.  Danver  took  a  judgment  note  as 
tmstee  from  T.  L.  Rafferty  for  $1,100,  the 
whole  of  the  purchase-money  of  the  timber, 
and  entered  it  on  record  at  once.  None  of  the 
colenants  ever  made  objection  to  the  sale  or  set 
up  any  title  to  the  timber  against  either  D.  L. 
Ferguson  or  the  defendant.  We  think  it  clear 
from  these  facts  that  the  plaintiff  must  be  re- 
garded as  seeking  to  recover  upon  the  whole 
title  to  the  lo^,  with  evidence  of  consent  of  the 
other  parties  m  interest  .especially  of  his  mother, 
who,  quite  possibly,  had  a  legal  right  as  tenant 
for  life  to  cut  off  all  the  timber,  that  bein^  the 
main  profit  of  the  land,  WiUiardv.  Wiihard, 
66  Pa,  119. 

This  being  so,  his  right  to  recover  cannot  be 
disposed  of  upon  the  assumption  that  he  is 
amply  one  of  several  tenants  in  common  seek- 
ing to  recover  his  undivided  interest  only,  and 
authorities  to  the  effect  that  no  recovery  can  be 
had  upon  such  a  title  do  not  determine  the  case. 
It  seems  to  us  quite  plain  that,  as  between  him- 


self and  D.  L.  Ferguson,  or  the  defendant  with 
notice,  he  had  the  right  to  the  possession  for  the- 
security  of  the  purchase  money,  and  at  least  a^ 
qualified  title  to  the  logs.  In  such  circum- 
stances the  authorities  are  plain  that  there  may 
be  a  recovery. 

In  Harlan  v.  Harlan,  15  Pa.  607,  we  said: 
I' It  is  well  settled,  as  a  general  principle,  that 
in  Pennsylvania  replevin  lies  wherever  one  man 
claims  goods  in  the  possession  of  another,  and 
this  whether  the  claimant  has  overbad  posses- 
sion or  not,  and  whether  his  property  in  the 
goods  be  absolute  or  qualiffed,  provided  he  has- 
the  right  of  possession." 

The  same  doctrine  is  repeated  in  Miller  v. 
Warden,  111  Pa.  300,  1  Cent.  Rep.  873,  and  in 
other  cases. 

The  case  of  Heinheinier  v.  Hemingway ,  35  Pa. 
482,  is  not  in  point,  as  it  presents  a  different 
question  growing  out  of  entirely  different  facts. 
The  defendant  here  sets  up  no  adverse  title  to- 
the  logs,  whether  derived  from  a  stranger  or 
from  any  of  the  co-tenants.  He  literall  v  claims 
upon  the  very  title  which  he  derived  from  the 
plaintiff,  and  seeks  to  impeach  it  for  the  mere- 
purpose  of  avoiding  pay  ment  of  the  purchase 
money,  which  he  certainly  cannot  do.  He- 
never  has  been  evicted  from  his  possession 
which  the  plaintiff  gave  him,  nor  has  his  title 


ItisadmiflBible  to  show  a  clerical  error  in  draw- 
ing the  writinff.  McKulty  v.  Prentloe,  25  Barb.  204; 
Leggett  V.  Burkhalter,  80  Miss.  421- 

So  a  sotivener  may  show  a  mistake  that  would 
▼ftiate  a  wlU.  Diinlap*8  App.  8  Cent.  Rep.  846, 116 
Pa.  GOO. 

Parol  evidence  to  adrntosible  to  prove  a  mistake 
to  the  name  of  the  grantee  in  a  deed  (Louisville, 
X.  A.  &a  B.  Go.v.  Power,  119  lad.  869);  the  identity 
of  a  legatee  or  mistake  in  hto  name.  Bvana  v. 
HajB,8N.J.Eq.204. 

Parol  evidence  contradicting  the  date  of  a  writ- 
ing is  admissible.  Gately  v.  Irvine,  U  Gal.  172; 
Oaaas  v.  Burgess,  12  La.  Ann.  142. 

A  purchaser  may  show  by  parol  that  the  date  In 
tlie  power  of  attorney  was  a  clerical  error.  Fin- 
ney's App.  60  Pa.  806. 

The  true  date  of  a  misdated  note  may  be  shown 
by  paroL    Biggs  v.  Piper,  86  Tenn.  689. 

A  mistake  in  the  date  of  a  letter  may  be  estab- 
&bed  and  corrected  by  parol.  Stockham  v.  Stock- 
tarn,  32  Md.  196. 

So  a  mistake  in  a  date  of  advertisement  of  exe- 
CQtion  aale.    Arberry  v.  Xoland,  2  J.  J.  Marsh.  421. 

In  caaes  o/  ItUoal  eontraets. 

Parol  evidence  to  admissible  whenever  the  con- 
tract is  in  fraud  of  law.  Lazare  v.  Jacques,  16  La. 
Ann.  500. 

It  is  admlastble  to  prove  the  instrument  void, 
or  inefficacious,  or  that  the  consideration  has 
tailed  (Ckirbin  ▼.  Bistrunk,  10  AJa.  208);  or  to  show 
tbatthe  instrument  was  void,  or  that  it  never  had 
sny  legal  existence  or  binding  force,  for  want  of 
doe  deli  vciy  and  acceptance  (Leppoc  v.  National 
Tnioa  Bank,  88  Md.  186);  or  void  because  made  in 
f nrtheranoe  of  an  illegal  object.  Martin  v.  Clarke, 
SB.L»9. 

Itli  admissible  to  show  that  the  contract  never 
oiited,  where  its  existence  to  the  immediate  issue 
(Kalamaxoo  Novelty  Mffr.  Works  v.  liacalister.  40 
XIcfa.84);  ortLatit  never  extoted  because  induced 
Iqrfnadalent  representations  (Jamtoon  v.  Ludlow, 
2  la.  Ann.  402);  or  to  show  that  a  signature  to  the 
^rWng  waa  obtained  by  fraud.    Lull  v.  Cass,  48  N. 

It  can  always  be  shown,  in  a  suit  at  law  or  in 


equity,  that  an  instrument  produced  in  evidence- 
was  never  executed  by  the  person  whose  sigrnature 
it  bears.  Marsh  v.  Kicboto,  128  U.  8.  605  (82  L.  ed. 
688). 

It  may  be  shown  that  a  patent  for  an  invention 
waa  never  signed  by  the  officers  whose  names  are- 
attached  to  it.    Ibid, 

It  to  admissible  to  vary  or  contradict  a  written, 
document  introduced  to  support  a  usurious  con- 
tract (Fenwlck  v.  Ratllir,  6  T.  R  Mon.  154);  or  to 
show  that  a  written  act  contravenes  the  law  passed 
in  the  interest  of  public  morals.  Fietcher^s  Succes* 
sion,  11  La.  Ann.  50. 

Testimony  to  contradict  a  deed  by  denying  that 
any  consideration  was  paid  to  admissible.  McCamp- 
beU  V.  Durst  (Tex.)  11 S.  W.  Bep.  880. 

The  rule  which  excludes  parol  evidence  to  inap- 
plicable to  evidence  of  failure  of  oonsideration. 
Meyer  v.  Casey.  67  Miss.  616. 

Parol  evidence  to  admissible  to  show  want,  fail- 
ure or  illegality  of  consideration  of  a  contract 
( Waymaok  v.  Heilman,  20  Ark.  4itf);  as  that  the  sel- 
ler agreed  to  take  confederate  money  in  payment,, 
although  nothing  appeared  upon  the  face  of  the 
contract.    Donley  v.  TlndaU,  82  Tex.  43. 

Parol  evidence  to  show  trust. 

Oral  or  written  testimony  showinfr  the  circum- 
stances of  a  transaction  and  the  intention  of  the  par- 
ties, to  admissible  to  prove  or  disprove  an  implied 
trust.  Moore  v.  Stlnson,  4  New  Eog.  Rep.  654, 144 
Mass.  594. 

Or  resulting  trusts,  ibid.;  Beck  v.  Beck.  8  Cent. 
Rep.  548,  43  N.  J.  Eq.  89;  Jackson  v.  Jackson  (Pa.)  7 
Cent.  Rep.  850. 

Or  to  show  that  the  grantee  'in  an  absolute  con- 
veyance agreed  to  hold  the  land  in  trust  for  the 
grantor's  benetlt.    Morrall  v  Waterson,  7  Kan.  199. 

Or  to  show  that  an  unwritten  declaration  of  trust 
was  made  contemporaneously  with  the  making  of 
the  title  under  which  it  to  declared.  McVay  v.  Mc- 
Yay,  8  Cent  Rep.  596,  48  N.  J.  Eq.  47. 

It  is  admissible  to  prove  that  a  note  executed  to- 
one  as  guardian  was  merely  Intended  as  a  means  of 
securing  a  trust  for  the  support  of  the  minor.  Col- 
lins V.  Gllson,  29  Iowa.  61. 
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«ven  been  threatened,  yet  he  proposes  to  keep 
both  the  logs  and  their  purchase  money,  upon 
the  mere  allegation  that  others  are  interestea  in 
tber  logs  wiih  the  plaintiff,  although  there  is 
satisfactory  evidence  of  their  assent  to  the 
plaintiU's  action  and  claim  of  title. 

These  several  assignments  of  error  are  not 
sustained.  The  remaining  assignments  are 
"Without  merit  and  are  dismissed.  The  case 
■was  tried  with  much  care,  and  an  extremely 
lucid  and  able  charge  was  delivered  to  the  jury. 
It  has  been  argued  in  this  court  with  great  force 
and  ability  by  the  learned  counsel  on  both  sides. 
It  seems  to  us  substantial  justice  has  been  done, 
and  we  are  not  convinced  that  any  error  oc 
curred  on  the  trial. 

Judgment  affirmed. 


Robert  L.  BROWNriEJ.D,  Plff,  in  Err., 

f). 

Lawrence  JOHNSON  et  al. 

(....Pa.....) 

!•   Where  the  article  is  uniform  in  bulk 

and  the  act  of  separation  throws  no  additional 
burden  on  the  buyer,  a  tender  of  too  much,  from 
which  the  buyer  is  to  take  the  proper  quantity. 
Is  a  good  delivery;  at  least  where  the  article  is 
ordered  from  a  correspondent  who  is  agent  for 
buying  it.  • 

8.  A  tender  of  400  hectolitres  of  nuts  to 
a  purchaser,  to  be  taken  from  a  ship's 
hmd  containing 582  hectolitres  of  uniform  qual- 
ity, where  the  nuts  are  shipped  as  ordered  except 
as  to  additional  quantity,  which  is  consigned  to 
the  seller  and  not  to  the  buyer  to  whom  the 
quantity  ordered  is  consigned,  the  purchaser 
having  agreed  to  furnish  bags,  is  a  good  delivery 
as  to  the  4D0  hectolitres,  especially  where  it  was 
common  to  ship  small  orders  of  nuts  in  common 
bulk  in  this  manner. 

(October  7, 1889.) 

ERROR  to  the  Court  of  Common  Pleas,  No. 
2,  of  Philadelphia  County  to  review  a  judg- 
ment in  favor  of  plain tifite  in  an  action  to  re- 
cover damages  for  an  alleged  breach  of  con- 
tract to  purchase  certain  nuts.    Affirmed, 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  M.  Hampton  Todd,  for  plaintiff  in 
error: 

When  it  is  sought  to  compel  a  party  to  pay 
for  goods  "which  he  has  refused  to  accept,  there 
can  be  no  recovery  unless  the  order  has  been 
fitr icily  and  literally  fulfilled. 

Clark  V.  Wright,  5  Phila.  439;  Norrinqton  v. 
Wright,  115  U.  S.  188  (29  L.  ed.  366).  See 
Hare,  Cont.  569;  Bowes  v.  Shand,  L.  R.  2  App. 
€as.  455;  WeUh  v.  Gossler,  89  N.  Y.  540; 
Filley  v.  Pope,  115  U.  S.  213  (29  L.  ed.  372); 
€ash  V.  Binkte,  86  Iowa,  623. 

If  more  is  sent  than  the  purchaser  agreed  to 
buy,  he  may  decline  the  risk  and  trouble  of 
selecting  part  and  return  the  whole. 

Hare,  Cont.  670;  Levy  v.  Green,  1  El.  &  El. 
969;  Cunliffe  v.  Harrison,  6  Exch.  903;  Rom- 
mel V.  Wingate,  108  Mass.  827;  Rylands  v. 
Kreitman,  19  C.  B.  N.  8.  851;  Gross  v.  Eglin, 
2  Barn.  &  Ad.  106;  Bostock  v.  Jardine,  8  Hurl. 
&  C.  700, 11  Jur.  N.  8.  586;  Tammco  v.  Lucas, 
1  El.  &  El.  5M;  Benjamin,  Sales  (1888);  Ben- 
net's  Notes,  p.  584;  Beater  v.  8aia,  48  L.  J.  N. 
8.  C.  P.  492;  Blackburn  Contract  of  Sale,  150- 
162,  *2\het8eq. 
6  L.  R.  A. 


Before  any  property  in  goods  sold  can  pitss. 
they  most  be  ascertained,  designated  and  sepa- 
rated from  the  stock  or  quantity  with  which 
they  are  mixed. 

Baldeman  y.  Duncan^  61  Pa.  66;  Sehmeriz  v 
Dwyer,  58  Pa.  835. 

Mr,  John  G.  Johnson,  for  defendants  in 
error: 

Title  was  vested  in  defendants  after  vendors 
at  Para  had  sold  to  La  Roque,  Da  Costa  & 
Company,  acting  for  defendants,  and  after 
vendors  had  been  paid  for  them  and  had  de- 
livered them. 

See  Hare,  Cont.  p.  425;  Jackson  v.  Awder- 
son,  4  Taunt.  28;  Gardner  y.  Dutcfi,  9  Mass. 
430. 

Clark,  J.,  delivered  the  opinion  of  the 
court: 

A  complete  understanding  of  the  rules  of 
law  governing  this  case  involves  a  brief  state- 
ment of  the  material  facts.  On  the  second  day 
of  December,  1886,  Brownfleld  &  Co.,  the  de 
fendants,  gave  an  order  to  Lawrence  Johnson 
&  Co.,  to  purchase  for  them,  in  Brazil,  ;iOO 
bags  best  quality  of  new  Brazil  nuts  of  the  first 
receipts;  payment  to  be  made  in  cash  on  ar- 
rival, or  by  sixty-day  note,  etc.,  at  the  defend- 
ants' option, — the  plaintiffs  to  cable  price  at  the 
time  01  shipment.  On  the  same  day  the  plain- 
tiffs replied,  stating  that  Brazil  nuts  were  not 
bought  by  the  bag,  but  by  hectolitres,  a  meas- 
ure which,  in  past  years,  averaged  from  100  to 
120  pounds;  that  the  nuts  came  in  bulk  in  the 
steamer  and  the  defendants  would  have  to  fur- 
nish the  bags  on  arrival  in  New  York;  and  as 
*'the  out-turn  of  the  measure  is  uncertain"  thev 
proposed  to  order  450  hectoUtres,  etc.  To  this 
the  defendants  repHed  by  telephone,  "Order 
400  hectolitres,  and  bay  only  the  very  best  nuts 
obtainable." 

The  plaintiffs  placed  the  order  in  the  hands 
of  their  correspondents.  La  Roque,  Da  Costa  & 
Co.,  Para,  Brazil,"who undertook  the  purchase, 
and  on  the  9th  of  February  following  advised 
the  plaintiffs  of  shipment  per  steamer  Por- 
tuense,  upon  board  of  which  were  nearly  6,000 
hectolitres  of  Brazil  nuts  for  other  parties.  Of 
this  shipment,  and  of  the  price,  notice  was  on 
the  same  day  given  to  the  defendants.  Upon 
the  arrival  of  the  Portiiense  in  New  York, 
Lawrence  Johnson  &  Co,  handed  to  the  defend- 
ants a  delivery  order  for  400  hectolitres  Brazil 
nuts,  in  bulk,  in  separate  hold,  on  board  the 
Portiiense,  with  copy  of  original  invoice,  and 
the  plaintiffs'  bill,  amounting  to  $3,441.18. 

The  invoice  was  for  312  hectolitres  at  15,150 
reis  each,  and  88  hectolitres  at  14,000  reis  each; 
showing  that  the  nuts  had  been  originally  pur- 
chased in  two  separate  lots,  and  at  different 
prices.  The  defendants,  "with  the  delivery- 
order  in  their  possession,  proceeded  to  New- 
York  and  went  on  board  the  Portuense,  where 
they  found  one  consignment  of  nuts  in  the 
name  of  Brownfleld  &  Co.,  but  the  plaintiffs' 
storekeeper  informed  them  that  the  400  hecto- 
litres in  question  were  embraced  in  a  consign- 
ment of  582  hectolitres  of  Brazil  nuts  in  sepa- 
rate hold,  in  the  name  of  the  plaintiffs.  The 
defendants  thereupon  refused  to  receive  an^ 
portion  of  these  nuts  as  an  execution  of  their 
order.  The  plaintiffs  tendered  to  the  defeud- 
lants  the  whole  582  hectolitres  or  400  hecto- 
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titres  thereof,  at  their  option,  at  the  invoiced 
micefl,  which  tender  in  either  alternative  the 
defendantfl  declined  to  accept.  The  plaintiffs 
sfterwarda  tendered  400  hectolitres  at  the  aver- 
age price,  which  the  defendants  also  declined; 
^liwanently  the  plaintiffs  seimrated  the  400 
hectohtresf  rom  the  lot,  and  notified  the  defend- 
ants of  their  weight,  but  the  defendants  abso- 
Intelj  declined  to  accept  the  nuts  on  any  of  the 
several  propositions  made  by  the  plaintiffs. 

The  582  hectolitres  were  made  up  of  two 
lots,  one  of  812  hectolitres,  invoiced  at  15,150 
reis;  the  other  of  270  hectolitres,  invoiced  at 
liOOO  reis;  88  hectolitres  of  the  latter  were  in- 
voiced to  the  defendants,  and  the  residue,  being 
182  hectolitres,  to  Lawrence  Johnson  cs  Co., 
for  account  of  La  Roque,  Da  Costa  A  Co., who, 
it  is  said,  according  to  the  method  of  dealing 
in  Brazfl,  in  order  to  get  88  hectolitres  to  fill 
tiie  order  were  obligS  to  buy  a  larger  lot. 
That  all  parties  acted  in  good  faith  is  a  fact 
found  by  the  jury,  and  the  case  turns  upon  the 
question  whether  the  defendants'  order  was 
properly  and  legally  executed. 

If  the  purchase  had  been  of  400  hectolitres 
odIj,  shipped  in  separate  hold,  there  could  be 
00  question  as  to  the  defendants'  liability  for 
the  price.  What,  then,  was  the  effect  of  plac- 
ing the  183  hectolitres  in  the  same  hold  with 
the  400  consigned  to  the  defendants?  It  may 
be  conceded  as  a  general  rule  that,  as  between 
vendor  and  vendee,  when  it  is  sought  to  compel 
a  party  to  pay  for  goods  which  he  has  refused 
to  accept,  there  can  be  no  recovery  unless  the 
order  has  been  strictly  and  literally  fulfilled. 
The  buyer  is  entitled  to  refuse  the  whole  of  the 
goods  tendered  if  they  exceed  the  quantity 
agreed,  and  the  vendor  has  no  right  to  insist 
upon  the  bayer's  acceptance  of  all,  or  upon  the 
Imyer's  selecting  out  of  a  larger  quantity  de- 
livered. Benjamin,  Sales,  §  1030.  To  the  same 
effect  are  the  cases  cited  by  the  plaintiffs  in 
error.  With  reference  to  quantity,  however, 
the  rule  is  less  rigid  where  goods  are  ordered 
from  a  correspondent  who  is  agent  for  ' 


them  (IrOand  v.  Livingston,  L.  R  2  Q.  B.  91 
36  L.  J.  N.  8.  Q.  B.  50,  L.  R  5  H.  1.  895); 
for  the  relation  of  vendor  and  vendee,  which 
finally  results,  is  preceded  by  the  relation  of 
priocipal  and  agent,  and  the  agent  in  such  a 
traDsaction  is  necessarily  invested  with  some 
<legree  of  discretion  in  making  the  purchase. 
See  also  Johnston  v.  Kershaw,  L.  R.  2  Ezch. 
^,  36  L.  J.  N.  8.  Exch.  44;  Jefferson  v.  Quer- 
ner,  30  L.  T.  N.  8.  867. 

It  must  be  conceded,  however,  that  the  pur- 
chase and  tender  of  582  hectolitres,  upon  an 
ordo:  for  400,  would  involve  a  wider  discretion 
than  would  be  allowable  under  the  special  facts 
<^f  this  case,  even  as  between  principal  and 
agent 

In  this  case,  however,  the  plaintiffs'  corres- 
pondent purchased  for  and  invoiced  to  the  de- 
fendants 400  hectolitres  only,  and  that  quantity 
was  tendered;  the  remaining  182  hectolitres 
were  not  invoiced  to  the  defendants,  although 
the  plaintiffs  proposed  that  the  defendants 
might  have  them  if  they  chose  to  take  them. 
The  400  bectoUtres  of  nuts  unquestionably  be- 
came the  property  of  the  defendants  when  pur- 
^ased  in  Brazil,  for  they  were  purchased  upon 
tbeir  order.  By  force  of  that  order  the  plain- 
tiffs became  the  defendants'  agent  with  author- 
<L.R.A, 


ity  to  constitute  an  agent  in  Para  for  its  execu- 
tion; and  the  nuts  were  bought  in  virtue  of 
the  authority  thus  conferred.  The  only  ques- 
tion, therefore,  would  seem  to  be  upon  the  ef- 
fect of  the  shipping  of  the  whole  lot  of  582 
hectolitres  in  one  hold,  although  upon  separate 
invoices  and  to  different  consignees.  It  was 
shown  that  this  was  the  usual  method  of  ship- 
ping, especially  when  the  orders  were  small. 
There  was  no  effort  to  establish  a  custom  of 
this  kind,  but  simply  to  show  that  this  was  the 
usual  and  ordinary  method  pursued  in  the 
shipping  trade.  The  defendant  had  a  right  to 
suppose  these  goods  would  be  shipped  in  the 
usual  manner,  unless  he  directed  otherwise,  and 
that,  although  intermingled  with  others  in  the 
forward  hold  of  the  vessel  for  transportation, 
they  would  be  separated  at  the  place  of  de- 
livery. The  nuts  in  question  were  of  the  same 
quality;  they  were  bought  at  different  prices, 
but  the  evidence  is  dear  that  they  were  of  uni- 
form quality. 

The  weight  of  American  authority  supports 
the  proposition  that  when  property  is  sold  to 
be  taken  out  of  a  specific  mass  of  uniform 
quality,  title  will  pass  at  once  upon  the  making 
of  the  contract,  if  such  appears  to  be  the  intent. 
Oil  in  a  tank  and  grain  in  an  elevator  may 
serve  as  Illustrations  of  this  rule.  Where,  how- 
ever, the  property  sold  is  part  of  a  mass  made 
up  of  units  of  unequal  <^uality  or  value,  such 
as  cattle  in  a  herd,  selection  is  essential  to  the 
execution  of  the  contract,  and  of  course  the 
rule  cannot  apply.  Benjamin*  Sales,  477,  581, 
and  cases  there  cited. 

The  storage  of  oil  in  tanks  and  of  grain  in 
elevators,  although  not  universal,  is  the  usual 
and  ordinary  means  employed  by  large  dealers 
in  those  commodities;  and  whilst  no  custom  of 
that  kind,  technically  speaking,  could  be  estab- 
lished, the  usage  of  the  trade  and  general 
course  of  business  in  this  country  is  well  known. 
In  view  of  the  necessities  which  grow  out  of 
such  usage,  the  American  courts  have  departed 
from  the  rule  adhered  to  in  England,  and  have 
recognized  a  rule  for  the  delivery  of  this  class 
of  property  more  in  conformity  with  the  com- 
mercial usages  of  the  country.  A  distinction 
is  made  between  those  cases  where  the  act  of 
separation  is  burdensome  and  expensive  or  in- 
volves selection,  and  those  where  the  article  is 
uniform  in  bulk  and  the  act  of  separation 
throws  no  additional  burden  on  the  buyer.  In 
the  latter  class  of  cases  a  tender  of  too  much, 
from  which  the  buyer  is  to  take  the  proper 
quantity,  is  a  good  delivery.  Benjamin,  Sales, 
1080,  note.  See  also  Kimherly  v.  Pai  -hin,  19 
N.  Y.  380;  Hutchison  v.  Com,  82  Pa.  472, 
Willdnson  v;  Stewart,  85  Pa.  255;  Bretz  v.  Diehl, 
117  Pa.  589,  10  Cent.  Rep.  731. 

The  case  at  bar  bears  no  analogy  whatever 
to  Stevenson  v.  Burgin,  49  Pa.  44,  for  all  that 
is  decided  by  that  case  is  "that  in  a  contract 
for  a  fixed  quantity  of  merchandise  to  be  de- 
livered on  board  a  vessel,  the  purchaser  is  not 
bound  to  accept  and  pay  for  a  larger  quantity." 
The  principle  has  no  application  to  the  evi- 
dence in  this  case. 

The  case  at  bar  bears  a  closer  analogy  to 
Lockhart  v.  BonscUl,  77  Pa.  58.  In  that  case 
a  tender  of  5,000  barrels  of  oil  was  made  by 
Lockhart  to  Bonsall  out  of  a  bulk  of  5,981 
barrels  contained  in  118  bulk  cars.    As  it  was 
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the  duty  of  Bonsall  to  pump  the  oil  from  the 
cars  into  the  tanks  of  the  Anchor  Works, which 
had  heen  designated  as  the  place  of  delivery, 
it  was  held  that  Lockhart  was  not  hound  to  set 
apart  the  precise  quanUtv  named  in  the  con- 
tract before  offering  to  deliver.  So  here,  the 
measuring  of  the  nuts  and  their  removal  from 
the  vessel  was  the  work  of  the  defendants,  and 
as  the  article  was  uniform  in  bulk,  selection 
was  of  no  consequence,  nor  was  the  act  in  any 
sense  burdensome  or  expensive;  for,  assuming 


that  the  whole  bulk  was  to  be  measured,  yet 
the  expense  attached  to  the  whole,  and.  each 
part  owner  was  liable  to  share  it 

We  are  of  opinion  that,  when  the  nuts  were 
delivered  on  board  the  Portuense  at  Pam  the 
title  to  4J4  of  the  bulk  belonged  to  the  defend- 
ants and  that  upon  the  arrival  of  the  vessel  at 
New  York  the  tender  of  the  582  hectolitrea 
from  which  the  defendants  were  invited  to  take 
their  share  was  a  good  delivery. 

27id  judgment  U  affirmetU 


IOWA  SUPREME  COURT. 


William  HINTRAGER 

V. 

Ck)melius  MAHONT  et  aL 


( lowa. 
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t.  il  redemption  firomataz  sale  Is  efTeet* 

ed  by  the  payment  by  the  person  entitled  to  re- 
deem of  the  amount  which  he  to  informed  by  the 
proper  olfloer  to  neoessary,  and  hto  receipt  of  a 
oertifloate  of  redemption  from  the  ofBoer,  al- 
thou«h  by  mtotake  of  the  oifloer  the  amount  paid 
to  too  small. 

8.  A  valid  redemption  will  not  be  avoid- 
ed by  the  neglect  of  the  redemptionerto  pay  the 
amount  overlooked  by  the  ofHoer  and  omitted 
from  the  payment,  even  when  notice  of  the  mis- 
take to  given  him  by  the  officer  and  its  payment 
demanded. 

8.  An  appeal  will  not  lie  from  a  Judgment 
which  has  been  performed. 

(Ootoberl8,18W.) 

CROSS  appeals  from  a  decree  of  the  Dis- 
trict Court  for  Dubucjue  County  in  an  ac 
tion  to  quiet  title  to  certain  lands  which  plain 
tiff  claimed  under  a  tax  deed,  plaintiff  appeal- 
ing from  so  much  of  the  decree  as  permitted 
defendants  to  redeem  from  the  sale,  and  de- 
fendants appealing  from  so  much  ai  required 
the  payment  of  a  certain  sum  to  entitle  them 
to  the  "land.  Defendantif  appeal  diwnisted  and 
judgment  affirmed. 

The  facts  sufficiently  appear  in  the  opinion 


Messrs.  Powers  6  I«aey,  for  plafntilf : 

The  certificates  of  redemption  do  not  consti- 
tute the  redemption:  they  are  only  prima  fade 
evidence  of  redemption. 

Shawier  v.  Johnson,  52  Iowa,  477. 

The  sale  is  not  discharged  until  the  proper 
amount  is  paid. 

Blackwell,  Tax  Titles,  4th  ed.  p.  500. 

There  is  no  such  thing  under  our  Statute  a» 
a  partial  redemption;  there  must  be  a  complete 
redemption  or  it  is  no  redemption  at  all.  In 
this  case,  the  requisite  amount  not  having  been> 
paid,  the  fault  as  to  its  nonpayment  before  the 
deed  issued  must  not  in  any  manner  be  attribut- 
able to  the  fee  owner;  and  he  will  not  be 
allowed  to  set  aside  the  tax  deed  and  to  redeem^ 
unless  he  is  free  from  negligence,  and  unlese 
the  evidence  shows  strong  equities  entitling  him 
to  the  relief. 

Harrison  v.  Owenn,  57  Iowa,  814;  BoUnger 
V.  Henderson,  28  Iowa,  167;  Playter  v.  Coefiran, 
87  Iowa,  260;  Moore  v.  Hamlin,  88  Iowa,  488. 

The  certificates  of  redemption  are  but  prima 
facie  evidence  of  redemption,  and  marking  the 
land  "redeemed"  on  the  tax  books  did  not  make 
a  redemption  when  it  was  a  mistake,  and  the 
land,  in  fact,  had  not  been  redeemed. 

Blackwell,  Tax  TiUes,  4th  ed.  p.  501;  State 
V.  School  A  U.  Land  Comrs,  18  Wis.  409; 
Shawier  v.  Johnson,  52  Iowa,  477. 

Especially  is  this  true  when  the  fee  owner  i» 
notified  of  the  mistake  and  is  asked  and  ia 
offered  to  be  allowed  to  redeem  before  the  deed 
issued.  If  the  party  attemptmg  to  redeem  has 
not  paid  all  that  was  requisite  to  complete  it. 


Nora.— B^demptton  from  tax  saJe. 

It  is  the  duty  of  the  proper  oflScersto  impart  cor- 
rect information  to  parties  Beeklnfs  to  redeem  from 
tax  sales*  and  their  mistake,  error  or  negUfirenoe 
will  support  the  right  of  redemption  after  the  exe- 
cution of  the  tax  deed.  Coraing  Town  Oo.  v.  Davis, 
44  Iowa,  628;  Bubb  v.  Tompkins,  47  Pa.  860;  Baird  v. 
Gaboon,  5  Watts  &  8. 540;  Laird  v.  Hiester,  24  Pa. 
4S2:  Dougherty  v.  Dickey,  4  Watts  ft  S.  146;  Price  v. 
Mott,  62  Pa.  dl5:  Lamb  v.  Irwin,  00  Pa.  4B6;  Dietrick 
V.  Mason,  67  Pa.  40;  Van  Benthuysen  v.  Sawyer,  86 
N.  Y.  160:  Kinsworttay  v.  Austin,  28  Ark.  876;  2 
Desty,  Taxn.  877. 

It  is  the  duty  of  the  treasurer,  on  an  offer  to  re- 
deem, to  state  the  taxes  and  costs  to  be  paid;  and  if 
he  misstate  the  amount  it  will  not  affect  the  re- 
demption. Dietrick  V.  Mason,  57  Pa.  40;  Price  v. 
Mott,  62  Pa.  815:  Bubb  v.  Tompkins,  47  Pa.  880; 
Baird  v.  Gaboon,  6  Watts  A  8. 540. 

If  redemption  is  prevented  by  the  ofBcer  refusing 
to  give  a  statenxent  and  receive  the  amount,  the 
title  is  not  cut  off.   Van  Benthuysen  v.  Sawyer,  86 
N.  Y.  160. 
6  L.  R.  A. 


The  owner  cannot  be  damaged  by  neglect  of  tb» 
officer.    Price  V.  Mott,  68  Pa.  815. 

The  redemption  is  elfectual,  though  by  mistake 
all  the  taxes  were  not  included  which  should  have 
been.    Bubb  v.  Tompkins,  47  Pa.  360. 

Although  redemption  Is  a  statutory  right,  yet  a 
party  attempting,  in  good  faith,  to  make  it,  may  be 
relieved  against  the  mistakes  or  frauds  of  the  offi- 
cers of  the  law  or  of  the  purchaser.  Gage  v.  Scales, 
100  ni.  218. 

The  sole  will  be  discharged  even  though,  in  con- 
sequence of  the  mistake,  he  has  paid  less  than  the 
proper  amount,  if  he  will  pay  the  deficiency, 
ibid. 

Where  the  owner  of  real  estate  sold  for  taxes  ap- 
plied to  the  county  clerk  to  redeem  the  same,  and 
paid  the  sum  required  of  him  by  the  clerk,  and 
took  a  certificate  of  redemption,  but  the  derk,  by 
mistake,  failed  to  require  the  payment  of  taxea 
subsequent  to  the  sale,  a  oourt  of  equity  may  re- 
lieve the  owner  as  against  such  mistake,  and  pro- 
tect the  owner^s  title.    IMd. 
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he  should  make  a  clear  shoi^ing  that  no  re- 
8p<Bi8ibility  for  not  paving  rests  upon  him. 

Cooley,  TaxD.  2d  ed.  541. 

When  defendants  performed  what  was  re- 
quired of  them  by  the  decree,  and  thus,  so  far 
u  they  were  concerned,  derived  the  benefits  to 
them  arising  from  it,  and  assented  to  it,  it  be- 
came fixed  and  absolute  as  to  them,  and  they 
cannot  appeal  from  it. 

Borffolihaut  ▼.  Farmen  d  M,  I'M.  Go,  86 
Iowa,  252;  Missimppi  &  M.  B.  Go.  v.  Eying- 
ton,  14  Iowa,  572;  Altoona  Ind.  Dist.  v.  Vda- 
mare  DisL  Tap.  44  Iowa,  201. 

Mesan.  Utt  Brothers,  for  defendants: 

If  a  party  in  good  faith  attempts  to  redeem, 
and  applies  to  tbe  proper  ofiScer,  and  pays  the 
amount  demanded  by  him  for  redemption,  and 
this  amount  is  accepted  by  the  ofiScer,  it  is  in 
fact  a  redemption,  and  a  deed  thereafter  issued 
upon  the  sale  is  void. 

Buhb  V.  Tompkins,  47  Pa.  869;  Pnee  v.  Mott, 
58  Pa.  315;  Dietriek  v.  Maaon,  57  Pa.  40-48; 
Breiiek  ▼.  Goxe,  81  Pa.  886;  Burroughs,  Taxn. 
860;  Cooley,  Taxn.  2d  ed.  540.  See  also  Van 
Benikuysen  ▼.  Sawyer,  86  N.  Y.  150:  Coming 
Town  Co.  ▼.  Davis,  44  Iowa,  622,  628;  Hart- 
man  ▼.  Anderson,  48  Iowa,  809. 

The  sale  book  does  not  show  that  Hintrager 
erer  paid  any  of  the  subsequent  taxes,  and 
therefore  tbe  party  applying  to  redeem  was  not 
compelled  to  pay  tbem. 

Shoemaker  y.  Laey^  45  Iowa,  422;  Hough  v. 
EaOey,  47  Iowa,  880;  Gardner  ▼.  Early,  69 
Iowa,  42. 

Grang^er,  /.,  delWered  the  'opinion  of  tbe 
court: 

The  GontroYenaj  inyolyes  the  title  to  certain 
kts  in  the  City  of  Dubuque.  The  basis  of  the 
idaintifiTs  title  is  a  tax  d^  signed  by  tbe  treas- 
urer of  said  dty.  When  the  lots  were  sold  for 
taxes,  D.  A.  Ifabony  and  others  were  the 
owners,  as  heirs  to  C.  Mahony,  deceased. 
Within  the  statutory  period  for  redemption,  D. 
A.  Mabon:^  paid  to  the  proper  officer  tbe 
amount  claimed,  and  receiyed  a  certificate  of 
redemption.  Some  jrears  thereafter  the  city 
treasurer  issued  to  plain  tiff  a  deed  in  pursuance 
of  the  sale  for  taxes.  Plaintiff  in  this  proceed- 
ing seeks  to  quiet  the  title  to  the  lots  by  yirtue  of 
Misdeed,  and  to  ayoid  tbe  effect  of  defendant's 
certificate  of  redemption,  by  showing  that  at 
tbe  time  of  the  redemption  Mahony  did  not 
pay  tbe  amount  necessary  to  redeem,  and  after- 
wuds  neglected  to  make  such  payment,  when 
requested  by  tiie  city  treasurer  to  do  so.  AVe 
think  it  Biust  be  conceded  that  the  requisite 
amount  was  not  paid.  The  record,  in  this  re- 
spect, bardly  admits  of  a  question.  The  par- 
ticular facts  in  brief  are  tbat  Mahony  went  to 
the  treasurer  and  asked  the  amount  necessary 
to  redeem.  The  treasurer  examined  the  books 
and  stated  the  amount,  which  was  paid  without 
qoestioD.  Mahony  took  no  part  in  the  exami- 
nation of  tbe  books,  and  wholly  relied  on  the 
information  giyen  him  by  the  treasurer  as  to  the 
amount  to  be  paid.  Tbe  amount  necessary  for 
redemption  was  $63.70,  and  the  amount  actu- 
ally paid  was  $47.29.  No  question  of  fraud  or 
deception  is  made  as  against  Mahony.  With- 
in a  nK>nth  after  redemption,  tbe  treasurer  no- 
tified Mahony  of  the  mistake,  and  requested 
him  to  make  the  additional  payment,  which  he 
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neglected  to  do.  No  effort  was  made  to  set 
aside  or  ayoid  the  redemption;  but  tbe  treas- 
urer, because  of  the  deficiency  in  payment, 
treated  tbe  redemption  as  of  no  effect,and  made 
the  deed  to  tbe  plaintiff. 

Tbe  record  presents  the  question  if  a  treas- 
urer's deed,  under  such  circumstances,  is  yalid 
to  convey  title.  The  specific  point  urged  in 
argument  is  that  there  was  a  "redemption,  or 
no  redemption,"  and,  as  we  understand,  if  a 
redemption,  no  deed  could  issue;  if  no  redemp- 
tion, then  the  deed  could  issue.  If  the  expres- 
sion is  designed  for  acceptance  without  quali- 
fication, its  correctness  might  be  doubled;  that 
is,  if  counsel  claim  that  a  redemption  that 
would  save  the  issuing  of  a  deed  roust  be  one 
tbat  could  not  be  set  aside  because  of  defects  in 
the  proceeding,  we  are  not  at  present  prepared 
to  accept  it  as  a  correct  expression  of  the  law. 

A  person  desiring  to  redeem  land  from  a  sale 
for  taxes  must  apply  to  the  officer  designated  by 
law;  the  amount  necessary  for  redemption  must 
be  determined  from  calculations  based  upon 
data  from  books  or  records  of  the  office;  and, 
of  necessity,  the  question  of  amount  must  be 
determined  by  tbe  officer.  In  this  respect  he 
must  act  for  the  tax-sale  purchaser  and  tbe  re- 
demptioner.  The  laws  prescribing  tbe  forms 
and  methods  for  redemption  are  enacted  in  the 
light  of  the  existing  facts  that  many  persons 
applying  to  redeem  are  not  competent  to  make 
the  calculations,  nor  to  ascertain  from  the 
records  the  data  necessary  therefor;  and  an  at- 
tempt so  to  do  would  result  in  confusion  and 
failure.  Many  who  are  competent  to  make  the 
calculations  with  tbe  proper  data  are  unfamiliar 
with  the  records  of  the  office;  and  an  attempt 
to  trace  the  records  would  be  impracticable, 
and  often  a  serious  impediment  to  the  business 
of  the  office.  The  case  of  Corning  Town  Co. 
y.  Davis,  44  Iowa,  622,  may  be  profitably  con- 
sulted, on  this  branch  of  the  case,  as  to  duties 
of  officers,  and  reliance  thereoo.  Now,  when 
a  party  entitled  to  redeem  applies  to  the  proper 
officer,  and  asks  for  the  proper  amount  to  re- 
deem, and,  upon  information,  pays  it,  and 
takes  his  certificate,  and  by  mistake  of  the  offi- 
cer the  amount  paid  is  too  small,  is  it  a  redemp- 
tion? 

Barring  one  feature  of  the  case  to  be  hereaf- 
ter noticed,  the  Supreme  Court  of  Pennsyl- 
vania seems  to  have  had  the  same  question  be- 
fore it. 

In  the  case  of  Bribb  v,  Tompkins,  47  Pa.  359,by 
mistake  of  the  officer,  subsequent  taxes  paid  by 
the  purchaser  were  not  included  in  the  redemp- 
tion. This  is  the  mistake  that  the  appellant 
claims  that  the  officer  made  in  the  case  at  bar. 
The  court  held  that  this  was  a  complete  re- 
demption, and  devested  tbe  lien,  and  tbat  tbe 
deed  which  afterwards  issued  was  void.  The 
court  said:  "We  think  this  land  was  well  re- 
deemed. The  owner  came  in  the  proper  time 
to  tbe  proper  officer,  and  offered  to  pay  all 
charges  tbat  were  against  the  land;  and  it  was 
by  mistake  of  the  officer  that  be  did  not  pay 
all.  His  redemption  is  not  invalidated  by  tbe 
mistake  of  the  public  officer.  It  was  very  nat- 
ural to  trust  him.  Most  people  do  so,  and  the 
law  cannot  declare  such  trust  wrong.  If  the 
purchasers  did  not  get  aU  they,  are  entitled  to  by 
tbe  redemption,  their  remedy  is  against  the 
treasurer."    Tbe  same  question  was  again  be- 
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fore  that  coart  In  the  case  of  Price  v,  MoU,  52 
Pa.  815,  and  the  case  of  Bul>b  ▼.  TompkiM  was 
cited  and  approved. 

The  case  of  Dietriek  v.  Ifason,  57  Pa.  40,  is 
also  directly  in  point.  In  that  case  the  officer 
also  accepted  a  less  sum  than  was  necessary  to 
redeem,  and  a  deed  issued,  and  it  was  held  that 
the  deed  was  void.  The  court  said:  "But  it 
seems  that  in  making  out  the  statement  the 
treasurer  by  miscalciuation  made  it  $1.58  less 
than  ilie  true  amount.  It  is  argued  that  Dart 
and  Fitch  werebouud  to  render  the  full  amount 
and  that  no  duty  lay  upon  the  treasurer  except 
to  receive  what  might  be  offered  him.  This  is 
not  the  law.  The  parlies  acting  in  the  re- 
demption are  the  owner  and  the  officer.  The 
owner  must  apply  for  the  redemption,  but  the 
ti-easurer  must  fur  Dish  him  with  the  means  of 
making  his  tender.  The  treasurer  is  the  legal 
custodian  of  the  books,  aud  the  entries  of  the 
taxes  and  costs,  containing  the  information 
necessary  to  know  the  same,  to  be  tendered. 
This  information  it  is  his  duty  to  give,  and  he 
cannot  even  simply  lay  the  books  before  the 
owner,  and  compel  him  to  search  them  for  him- 
self. The  knowledge  of  the  latter  may  not  be 
adequate  to  find  what  he  needs.  It  is  therefore 
the  duty  of  the  treasurer  to  state  the  taxes  and 
costs  to  be  paid,  and,  if  he  mistake  the  amount, 
his  miscalculation  or  omission  shall  not  defeat 
the  redemption.  The  owner,  having  called  for 
the  amount,  and  paid  all  demanded  for  the  re> 
demption,  cannot  be  involved  in  the  loss  of  his 
land  by  the  mistake  of  the  officer;  but  the  treas- 
urer must  make  good  the  defidency  to  the  pur- 
chaser. The  same  principles  apply  to  taxes 
subsequent  to  the  sale." 

The  criticism  by  appellant  upon  these  cases 
as  authority  is  that  "there  was  no  negligence  or 
fault  of  the  fee  owner.  It  was  entirely  the 
fault  of  the  officer."  "We  must  infer  that,  but 
for  the  fault  or  negligence  urged  as  against  ap- 
pellees, the  cases  would  he  good  authority. 
Now,  the  fault  or  negligence  on  the  part  of  ap- 
pellees is  the  failure  to  make  the  additional 
payment  when  notified  of  the  mistake  after  the 
redemption.  There  is  no  pretense  of  fault  or 
negliirence  on  the  part  of  Mahony  at  the  time 
of  redemption,  or  that  he  knew  of  a  mistake  in 
amount  till  notified  thereafter.  If,  then,  there 
had  been  no  notice  to  Mahony,  and  a  failure 
to  pay,  the  cases  cited  and  the  one  at  bar 
v»ould  be  parallels  on  principle,  and  the  re- 
demption valid.  We  must  then  meet  the 
question  if  a  valid  redemption  will  be  avoided 
by  a  mere  notice  by  the  officers  to  the  redemp- 
tioner  that  there  was  a  mistake  in  the  amount 
paid,  and  a  request  for  payment  refused.  The 
dangers  to  be  reasonably  anticipated  from  the 
establishment  of  such  a  rule  are  too  manifes'  lo 
require  reference.  If  a  certificate  may  be  tijus 
avoided  within  one  month,  may  it  not  be  done 
within  a  year,  or  five  or  ten  years;  and,  in  the 
mean  time,  what  is  the  condition  of  the  land  as 
to  title?  If,  upon  such  notice,  for  any  reason, 
the  redemptioner  refused  payment,  the  deed 
may  issue,  and,  with  uncertainties  as  to  an  act- 
ual liability  for  payment,  his  land  is  lost,  or  at 
best  the  title  involved. 

It  is  urged  with  much  earnestness  that  it  is 
the  payment  that  constitutes  the  redemption, 
and,  inferentially,  that  it  must  be  the  full 
amount  required  by  law,  and  that  without  such 
6  L.  R.  A. 


payment  there  can  be  no  redemption.  We  can 
add  nothing  to  the  force  of  the  Pennsylvania 
cases  on  that  subject.  They  appear  to  be  di- 
rect in  point,  and  very  conclusive  in  argument 
There  can  be  no  controversy  with  the  quotation 
from  Blackwell  on  Tax  Titles,  to  the  effect 
that  it  is  the  payment  that  makes  the  redemp- 
tion; but  when  the  party  applies  for  redemp- 
tion, and  makes  the  pavment  demanded,  be  has 
answered  ^the  full  spfrit  of  the  law  as  cited. 
The  query  is  submitted.  Would  there  be  a  re- 
demption if  the  treasurer  issued  a  certificate 
without  any  payment?  The  facts  in  such  a 
case  would  be  so  widely  different  as  to  devest 
it  of  all  applicability  to  the  case  in  hand.  As 
bearing  on  the  argumentative  force  of  the  query, 
it  may  be  said  to  be  at  least  doubtful  if,  with 
the  certificate  issued,  and  the  record  disclosing 
a  redemption,  the  deed  could  issue  without 
some  proceeding  for  its  correction.  It  seems 
to  us,  both  on  authority  and  reason,  that,  when 
the  certificate  issued,  there  was  such  a  redemp- 
tion as  would  prevent  the  issuing  of  a  deea, 
and  that  the  refusal  to  pay  the  deficiency  when 
notified  by  the  treasurer  did  not  avoid  the  re- 
demption. 

In  the  district  court  the  amount  necessary  to 
redeem  fully  at  that  time  was  ascertained,  and, 
as  a  condition  upon  which  the  decree  favor- 
able to  defendants  was  entered,  they  were  to 
pay  the  ascertained  amount  into  court  for  plain- 
tiff within  a  specified  time.  From  that  part  of 
the  judgment  the  defendants  appealed.  How- 
ever, within  the  required  time,  the  amount 
was  paid.  The  payment  was  a  performance  of 
the  judgment,'  and  from  a  Judgment  which  had 
been  performed  an  appeal  will  not  lie;  and 
hence  the  defendants'  appeal  is  dismissed. 

On  plaintiff'9  appeal  Vie  case  U  affirmed. 


C.  HARDIN  &  Sons 

IOWA  RAILWAY  &  CONSTRUCTION 
CO.  ei  al, 

(....Iowa..-.) 

!•  Depositions  will  be  suppresfled  if  taken 

upon  Dotloe  insufficient  both  as  to  the  persoDS 
upon  whom  it  was  served  and  as  to  time  of  serv- 
loe;  and  afGdavlts  of  oouDsei,  at  least  so  far  as 
they  are  in  confliot,  will  not  be  read  on  appeal  for 
the  purpose  of  showlngr  a^rreements  between 
oounsel  as  to  the  taking  of  suoh  depositions. 

2.  It  will  be  presumed  that  directors  of 
a  corporation  were^iffhtf  ully  In  session  where  the 
record  shows  that  they  met  and  took  official  ao- 
1     ^lon. 

8  Authority  given  by  a  board  of  direo- 
tors  to  execute  a  note  for  a  certaio  sum  of 
money  and  interest  does  not  authorize  the  inclus- 
ion in  the  note  of  a  stipulation  for  a  further  sum 
as  an  attorney's  fee.  If  collected  by  an  attorney. 

4.  On  foredosrire  of  deeds  of  trust  on 
land  across  which  a  railroad  is  constructedL,  the 
decree  should  not  except  the  right  of  way  from 
the  sale,  where  the  deeds  make  no  exception  there- 
of, and  it  is  not  shown  that  the  company  holds  its 
right  of  way  by  a  title  superior  to  the  trust  deeds. 

(October  80, 1889.) 

CROSS  appeals  from  a  decree  of  the  District 
Court  of  Hardin  County  in  an  action  upon 
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a  promissory  note,  and  to  foreclose  certain  se- 
curities hela  as  collateral  thereto.  Affirmed  in 
part. 

The  defendant,  the  Chicago,  Iowa  &  Dakota 
Railway  Company,  employed  the  defendant, 
the  Iowa  Railway  &  Construction  Company, 
to  construct  its  road .  The  latter  Company  bor- 
rowed money  from  plaintiffs  to  canj  on  the 
work  of  conatraction,  and,  to  secure  its  repay- 
ment, executed  to  plaintiffs  its  promissory  note, 
and  also  gave,  or  caused  to  be  given,  to  them 
as  collateral  security  for  such  note  certain  deeds 
of  trust  upon  real  estate,  a  chattel  mortgage 
upon  rollins  stock  to  be  used  on  the  railroad, 
and  certain  Donds  issued  by  the  Railroad  Com- 
pany. 

Plaintiffs  brought  this  suit  upon  the  note  and 
sought  to  realize  upon  the  collateral  securities. 
A  decree  was  rendered  favorable  to  plHintiffs 
hut  not  giving  them  s^l  the  relief  they  claimed, 
and  both  plaintiffs  and  defendants  appealed  to 
this  court. 

The  further  facts  appear  in  the  opinion. 

Mr.  H.  S.  Hnfl;  for  C.  Hardin  i  Sons: 

The  attorney's  fee  sho\ild  have  been  allowed 
by  the  court  below  as  the  promissory  note  pro- 
vides for  a  reasonable  attorney's  fee,  and  the 
Statute  authorizes  it.  See  AcU  18th  Gen.  As- 
aembly,  180,  181,  chap.  185. 

Whenever  a  corporation  aggregate  is  acting 
within  the  scope  of  the  legitimate  purpose  of 
its  institution,  all  parol  contracts  made  bv  its 
authorized  agents  are  express  promises  of  the 
corporation;  and  all  duties  imposed  on  them  by 
law,  and  all  benefits  oonf erred  at  their  request, 
raise  implied  promises  for  the  enforcement  of 
which  an  action  lies. 

Index  Dig.  U.  8.  8.  Ct.  Rep.  vol.  1,  p.  485, 
§  270;  Bank  of  Chltimbia  v.  Paiterson,  11  U.  S. 
7  Cranch,  299  (8  L.  ed.  851). 

A  corporation  may,  by  puol,  authorize  its 
treasurer  to  execute  a  promissory  note  in  its 


Odd  FdUxm  ▼.  First  Nat.  Bank,  42  Mich. 
461;  Merrick  v.  BurlingUm  <ft  Fl  PI  Rood  Co, 
11  Iowa,  74. 

For  the  purpose  of  effecting  the  object  of  the 
corporation  its  powers  are  as  broad  and  com- 
prehensive as  those  of  an  individual,  unless  the 
exercise  of  the  asserted  power  is  expressly  pro- 
kibired. 

Thompson  v.  Lambert ,  44  Iowa,  289. 

As  to  the  declarations  of  trust  all  the  parties 
concerned  acted  under  them,  the  plaintiffs  in 
good  faith  loaning  the  money  to  the  defendant 
Gompany,  and  the  defendant  receiving  the 
money  with  full  knowledge  of  all  the  facts; 
diey  were  the  agreements  of  the  plaintiffs  and 
the  defendant  Company,  and  all  are  bound  and 
eondnded  by  the  same. 

Price  V.  Alexander,  2  Qreene  (Iowa>  482;  At- 
tiz  V.  Phdan,  5  Iowa,  886;  Dowe  v.  Morm,  62 
Iowa,  281;  Wise  v.  Bay,  8  Qreene  (Iowa)  480. 

Bveiy  legal  presumption  should  be  enter- 
tained that  an  officer  has  done  his  duty,  and 
the  sanoie  presuinption  would  prevail  as  to  the 
otBdal  acts  of  officers  of  this  daas,  where  the 
eontrary  is  not  shown. 

Qfle  ▼.  Porter,  4  Greene  ffowa)  610;  SpiilerY, 
SoefUkt,  43  Iowa,  571;  Be  Estate  cfEdtoards,  58 
Iowa,  431;  1  Greenl.  Ev.  §§  88, 40. 

Messrs,  John  Porter  and  C.  E.  Albrook, 
lor  defendants: 
6L.R.A. 


This  question   whether  a  note  and  mort- 

fage  executed  under  circumstances  such  as  are 
isclosed  in  this  case  can  provide  for  attorney's 
fees,  was  broadly  decided  in  the  negative. 

Padfio  BoUing  Mill  v.  Dayton,  8.  iSiO.B.B 
Oo,  6  Fed.  Rep.  852. 

The  creditor  holding  two  securities,  one  of 
which  unqualifiedly  belonged  to  the  debtor, 
and  a  third  party  holding  a  claim  or  some  right 
in  the  other,  the  first,  or  that  in  which  there  is 
no  conflict  of  interest,  shall  be  first  exhausted 
and  the  interest  of  the  third  party  prejudiced 
no  further  than  is  absolutely  necessary. 

MiUer  v.  Clarke,  87  Iowa,  825. 

Rothrock,  J,,  delivered  the  opinion  of  the 
court: 

1.  The  appeal  of  the  defendant9  will  first  be 
considered.  They  complain  that  a  motion  for 
a  continuance  made  by  defendants  was  improp- 
erly and  erroneously  overruled  by  the  court. 
This  objection,  it  appears  to  us,  cannot  be  sus- 
tained. The  continuance  was  asked  to  enable 
the  defendants  to  take  additional  evidence. 
The  record  shows  that  the  court  was  authorized 
in  holding  that  ample  time  had  been  given  for 
that  purpose. 

2.  i^ext  it  is  claimed  that  the  court  erred  in 
suppressing  certain  depositions  of  witnesses 
taken  by  the  defendants.  These  depositions 
were  taken  upon  notice  that  was  both  insuffi- 
cient, as  having  been  served  upon  a  clerk  or 
employ^  of  plamtiiTs,  and  as  not  having  been 
served  a  sufficient  time  before  the  depositions 
were  tiiken.  On  this  objection,  as  well  as  upon 
the  question  as  to  the  continuance,  we  are  in- 
vited to  a  perusal  of  a  number  of  affidavits  of 
counsel  as  to  oral  agreements  and  understand- 
ing between  them  touching  the  taking  of  the 
evidence  and  the  management  of  the  case.  It 
is  scarcely  necessary  to  say  that  these  affidavits 
must  be  disregarded,  at  least  so  far  as  they  are 
in  conflict    Code,  §  218. 

8.  Both  of  the  defendants  are  corporations, 
and,  as  the  names  indicate,  they  are  railroad 
companies.  As  is  usual  when  the  building  of 
a  railroad  is  in  contemplation,  two  companies 
were  formed.  One  was  the  railroad  company 
proper;  that  is,  the  projector  of  the  enterprise. 
The  other  was  the  Railroad  Construction  Com- 
pany. The  Construction  Company  undertook 
to  build  the  railroad  for  a  certain  amount  of 
the  stock  and  bonds  of  the  Railroad  Company. 
But  stock  and  bonds  are  not  in  and  of  them- 
selves available  for  procuring  right  of  way 
and  iron,  and  making  roadbed,  and  building 
bridges,  and  furnishing  materials  necessaiy  to 
construct  a  railroad,  it  requires  money.  The 
plaintiffs  are  bankers,  and  they  advanced  money 
to  the  Construction  Company,  and  it  gave  the 
note  in  suit  for  the  money,  and  also  gave,  or 
caused  to  be  given,  the  securities  now  sought 
to  be  foreclosed.  Among  other  objections 
raised  by  defendants  to  the  decree,  it  is  claimed 
that  the  president  and  secretary  were  not  au- 
thorized to  execute  the  note.  This  claim  is  not 
well  founded.  It  appears  that  the  execution 
of  the  note  was  expressly  authorized  at  a  meet- 
ing of  the  board  of  directors  of  the  corporation. 
It  is  claimed  that  it  does  not  appear  that  there 
was  any  notice  to  the  directors  that  a  meeting 
would  be  held.  If  this  was  material,  it  was 
for  the  defendants  to  show  that  there  was  no 
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notice.  The  record  shows  that  they  met  and 
took  official  action,  and  it  should  be  presamed 
that  they  were  rightfully  in  session.  The  chat- 
tel mortgage  given  as  security  for  the  debt  was 
upon  certain  rolling  stock  or  cars.  It  is  claimed 
the  mortgage  is  void  because  the  rolling  stock 
was  not  the  property  of  the  Construction  Com- 
pany when  the  mortgage  was  executed.  We 
do  not  think  this  claim  is  well  founded.  The 
contract  between  the  Companies  required  that 
the  road  should  be  finished,  and  turned  over  to 
the  Railroad  Company.  The  evidence  shows 
that  the  title  to  the  property  had  not  passed. 
The  Construction  Company  was  in  possession 
of  the  road,  and  operating  it,  when  the  mort- 
gage was  given.  We  discover  no  ground  for 
reversing  the  decree  upon  the  defendants'  ap- 
peal. 

4.  The  plaintiffs  complain  of  the  decree  be- 
cause the  court  refused  to  allow  an  attorney's 
fee  for  the  collection  of  the  note.  It  contained 
astipulation  for  an  attorney's  fee  if  collected 
by  an  attorney,  by  suit  or  otherwise.  The 
learned  judge  who  presided  at  the  hearing  must 
have  been  of  opinion  that  the  president  and 
secretary  of  the  Company  who  executed  the 
note  were  not  authorized  to  contract  for  an  at- 
torney's fee.  The  authority  given  by  the  board 
of  directors  to  execute  the  note  was  in  these 
words: 

Eldora,  Iowa,  December  30,  1884. 
Moved  by  Moorman  that  the  president  and 
secretary  of  the  Company  be,  and  they  are 
hereby,  authorized  to  execute  to  the  City  Bank, 
or  C.  Hardin  &  Sons,  of  Eldora,  this  Compa- 
ny's note  for  $9,000,  and  a  chattel  mortgage 
upon  the  rolling  stock  of  this  Company,  to  se- 
cure payment  of  the  same  due  March  1,  1886, 
at  10  per  cent  interest,  being  for  advances  here- 
tofore made,  with  interest,  as  well  as  for  a 
$1 ,000  additional  to  be  advanced.  Motion  car- 
ried. 


Thia  was  an  explicit  directioD  to  execute  a 
note  for  $9,000  and  interest,  and  no  more. 
The  Company  did  not,  by  any  official  action, 
authorize  the  execution  of  a  note  in  an  v  amount 
exceeding  said  sum  in  any  event.  We  think 
the  court  correctly  held  that  the  measure  of  lia- 
bility was  $9,000  and  interest. 

6.  In  providing  for  the  sale  of  the  property 
ander  the  decree,  the  court  made  the  following 
order,  and  entered  it  as  part  of  the  decree: 
"The  sale  of  any  real  estate  under  this  decree 
shall  be  made  subject  to  the  rij^ht  of  way  of 
the  Chicago,  Iowa  h  Dakota  Railway  Compa- 
ny, 100  feet  in  width,  so  far  as  such  premises 
are  now  occupied  ana  used  for  the  purpose  of 
such  right  of  way;  and  defendants  shall  have 
the  right,  if  they  so  elect,  to  determine  the  or- 
der in  which  the  several  items  of  property  here- 
inbefore referred  to  shall  be  offered  for  sale." 
To  all  which  both  parties  except. 

It  is  urged  that  the  order,  in  so  far  as  it  pro- 
vided for  a  sale  subject  to  the  right  of  way  of 
the  defendant  the  Chicago,  Iowa  &  Dakota 
Railroad  Company,  is  erroneous.  It  appears 
to  be  conceded  that  the  railroad  runs  across 
some  of  the  tracts  of  land  a^nst  which  the  de- 
cree operates;  but  in  the  deeds  of  the  land,  and 
the  trust  created  therein,  no  exception  is  made, 
and  there  is  nothing  in  the  recora  from  which 
it  can  be  ascertained  why  this  order  was  made. 
We  do  not  think  the  court  was  authorized,  from 
the  record  and  evidence,  to  make  the  order  com- 
plained of.  If  the  Railroad  Company  held  ita 
right  of  way  by  a  title  superior  to  the  trust 
deeds,  it  should  have  made  some  showing  of 
that  fact.  So  far  as  appears  from  this  record, 
it  has  no  right  of  way  through  the  lands. 

That  part  of  the  above  order  which  gives  the 
defendants  the  right  to  elect  as  to  the  order  of 
sale  of  the  property  will  be  aflarmed,  and  m  io 
the  0Td$T  epBcepHng  the  right  of  way  from  the/ore- 
closure  sale  the  decree  tM  he  ref>ersed.  In  oil 
other  respects  t/ie  cause  wiU  be  affirmei. 
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V. 

George  W.  JENKINSON. 
(....Mich ) 

1.  The  prior  pBMBSLjge  of  aji  ordinance 

prescribing  the  kind  orsldewalk  to  be  built,  its 
dimensions  and  materials  and  the  time  therefor, 
is  necessary  in  order  to  make  one  liable  for  f aUure 
to  build  It,  under  a  charter  glying  the  common 
council  power  to  prescribe  by  ordinance  the 
grade,  width  and  character  of  sidewalks,  their 
materials  and  the  time  for  construction,  and  pro- 
viding for  the  punishment  of  those  who  fail  to 
comply  with  the  resolution  or  ordinance. 

£•  Thenonperfbmuuieeof  anactftheper^ 
formanoe  of  which  by  the  person  charged  there- 
with is  impossible,  cannot  be  made  a  crime,  by 
either  a  legislative  or  municipal  body,  for  which 
the  delinquent  may  be  punished  by  line  and  im- 
prisonment. 

8«  A  statute  which  maJkes  criminally  li- 
able any  person  owning,  occupying  or 
having  any  interest  in  real  estate  in  a  city,  for 
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faflure  to  construct,  keep  and  maintain  good 
sidewalks,  is  unconstitutional,  as  it  applies  eveiCto 
tenants,  who  may  be  unable  to  perform  the  acta 
required. 

(November  8, 1889.) 

ERROR  to  the  St.  Clair  County  Circuit  Court 
to  review  a  Judgment  reversing  the  Judg- 
ment of  a  Justice  of  the  peace  against  defendant 
in  a  prosecution  for  failure  to  maintain  a  good 
and  sufficient  sidewalk  along  the  street  in  front 
of  his  premises  as  required  bv  the  provisions  of 
the  charter  and  ordinances  of  the  City  of  Port 
Huron.    Affirmeol. 

The  case  sufficiently  appears  in  the  opinion. 

Mr.  P.  H.  Pliillips  for  plaintiff,  appellant. 

No  appearance  for  defendant,  appellee. 

Sherwood*  Ch,  J.,  delivered  the  opmion  of 
the  court: 

This  action  was  brought  by  the  City  of  Port 
Huron  to  recover  of  the  defendant  a  penalty 
claimed  to  have  been  incurred  by  him  for  the 
violation  of  an  ordinance  of  said  City,  requiring 
him  to  keep  and  maintain  a  good  and  sufficient 
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sidewalk  along  the  street  in  front  of  the  prem- 
ises owned  by  faim,  and  which  it  was  his  duty 
to  construct  and  maintain.  The  ordinance  of 
the  City,  for  the  violation  of  .which  complaint 
was  made,  reads  as  follows:  ' 

Section  1.  "All  persons  owning,  or  occupy- 
ing, or  having  any  real  estate  within  the  City 
at  Port  Huron  shall  keep  and  maintain  good 
and  sufficient  sidewalks  along  all  streets  and 
ayennes  in  front  of  or  adjacent  to  such  real  es- 
tate. And  any  such  person  failine  or  refusing 
to  build  or  repair  any  such  sidewalk  in  front  of 
or  adjacent  to  real  estate  owned  or  occupied  by 
him,  or  in  which  he  is  interested,  for  ten  days 
after  notice  to  him  to  build  or  repair  any  such 
sidewalk  by  the  superintendent  of  public 
works,  shall  be  deemed  a  violator  of  this  ordi- 
nance." 

Section  14  provides  that  "  violators  of  this 
ordinance  shall,  on  conviction  thereof,  be  pun- 
ished by  a  fine,  not  to  exceed  $100,  or  by  im- 
prisonment in  the  county  jail  not  to  exceed 
three  months." 

The  ordinances  established  by  the  mayor  and 
^nunon  council  of  said  City  further  provide 
that  "whenever  the  accused  shall  be  tried  for 

■  the  violation  or  nonobservance  of  any  ordi- 
nance, or  any  provision  of  the  city  charter,  of 
the  City  of  Port  Huron,  and  found  guiltv, 
either  by  the  court  or  by  a  jury,  or  shall  be 

'  convicted  of  the  charge  made  against  him, 
upon  a  plea  of  guilty,  the  court  shall  render 
judgment  thereupon,  and  inflict  such  punish- 
ment, either  by  fine,  penalty,  forfeiture  or  im- 
pnsonment,  together  with  such  costs  of  pros- 
ecution, as  may  be  authorized  b}r  law  and  the 
court  may  order.  But  such  punishment  shall 
in  no  case  exceed  the  limit  fixed  by  law  for  the 
offense  char^;  and,  in  rendering  such  judg- 
ment and  iDflicting  such  punishment,  the  court 
may  award  against  such  offender  a  conditional 
sentence,  and  order  him  to  pay  a  fine,  with  or 
without  costs  of  prosecution,  and,  in  default 
thereof,  to  suffer  such  imprisonment  as  is  pro- 
vided try  law  and  awardcnl  by  the  court  in  all 
cases  where  the  offender  shall  be  convicted  of 
an  offense  punishable,  at  the  discretion  of  the 
court,  either  by  fine  or  imprisonment,  or  both ; 
provided,  Uiat  when  any  person  is  convicted  of 
being  a  disorderly  person,  under  any  provision 
of  the  charter  or  ordinances  of  the  City  of  Port 
Huron,  the  court  may,  in  its  discretion,  require 
of  the  offender  a  recognizance,  with  sufficient 
sureties,  for  good  behavior  for  a  term  of  not  less 
than  sixty  days,  nor  more  than  one  year,  there- 
after; and,  when  such  security  for  good  beha- 
vior is  required  to  be  given,  the  court  or  magis- 
trate may  require  and  further  order  that  the 
coats  of  prosecution,  or  any  part  thereof,  shall 
be  paid  by  such  person,  who  shall  stand  com- 
mitted until  such  costs  are  paid,  or  he  is  other- 
wise legally  discharged.  But  such  imprison- 
ment shall  not  exce^  ninety  days." 

The  power  of  the  council  of  the  City  of  Port 
Huron  to  pass  the  ordinance  in  question  is 
claimed  under  §  1,  chap.  18,  of  the  City  Char- 
ter, and  is  as  follows :  "  It  shall  be  the  duty  of 
each  and  every  person  owning,  occui)ying  or 
having  any  interest  in  any  real  estate  within  the 
City  to  construct,  keep  and  maiutain  good  and 
lofficient  sidewalks  along  all  streets  and  ave- 
ma  in  front  of  or  adjacent  to  such  real  estate; 
and,  upon  failure  so  to  do,  such  person,  Bftesr 
4LB.  A. 


due  notice,  shall  be  liable  to  prosecution  ao- 
cordine  to  such  ordinances  as  the  common 
council  of  said  city  may  adopt."  Local  Acts 
1885,  p.  588. 

It  is  claimed  the  testimony  showed  a  viola- 
tion of  the  ordinance;  and,  after  the  same  was 
given,  the  defendant,  by  his  counsel,  moved  the 
court  (the  justice  before  whom  he  had  been 
brought  by  warrant)  that  the  complaint  and 
warrant  be  quashed,  and  the  defendant  be  dis- 
charged, for  the  reasons:  first,  that  the  charter 
of  the  Cit;^  did  not  authorize  criminal  punish- 
ment or  cnminal  proceedings  in  the  case  for  the 
offense  charged,  nor  empower  said  City  to  pun- 
ish criminally  the  nerson  so  refusing  or  neg- 
lecting to  biuld  asiaewalk;  second,  it  the  char- 
ter was  intended  to  confer  such  authority,  the 
provision  purporting  to  confer  the  same  is  un- 
constitutional; third,  the  ordinances  referred 
to,  providing  criminal  punishment  for  the 
offense  charged  against  the  defendant,  and 
under  which  the  proceedings  were  had  against 
him  wherein  he  was  convicted,  were  illegal  and 
void.  The  justice  overruled  the  motion,  found 
the  defendant  guilty,  and  gave  judgment  that 
he  should  pay  a  fine  of  $25,  and  costs  of  pros- 
ecution, and,  in  default  of  such  payment,  he  be 
confined  in  the  county  jail  for  thirty  days. 
This  conviction  was  removed  to  the  Circuit 
Court  for  the  County  of  St.  Clair  by  certiorari, 
where  the  case  was  beard  before  Judge  Canfield, 
who  reversed  the  judgment  of  the  justice,  and 
gave  judgment  against  the  City  for  the  costs  of 
the  suit.  The  City  now  seeks  a  review  of  the 
questions  raised. 

But  two  questions  were  argued  in  this  court 
by  counsel  for  the  City :  The  first  relates  to  the 
constitutionality  of  the  Act  under  which  the 
ordinance  was  passed;  and  seeand,  Does  the  sec- 
tion of  the  Act  referred  to  authorize  the 
adoption  of  the  ordinance  under  which  the 
prosecution  was  had  ?  The  ordinance  is  clearl  v 
within  the  provisions  of  the  statute;  but  that  is 
of  no  consequence  in  this  case,  as  will  hereafter 
appear.  In  the  affidavit  upon  which  the  writ 
of  certiorari  was  obtained,  the  defendant  made 
the  following  allegations  of  error,  and  which 
were  presented  for  the  consideration  of  the  cir- 
cuit court:  '*  First.  The  warrant  issued  in 
said  cause  did  not  authorize  the  apprehension 
or  arrest  of  the  deponent,  for  the  reasons  that 
it  was  not  directed  to  anybody,  to  any  officer  or 
person  authorized  to  make  arrests;  that  no 
criminal  action  was  alleged  therein.  Second. 
That  the  provisions  of  the  ordinance  referred 
to,  authorizing  criminal  prosecutions  to  be  in- 
stituted against  persons  who  fail  to  build  or  re- 
pair a  sidewalk  in  the  City  of  Port  Huron  is 
unconstitutional  and  void.  Third,  The  judg- 
ment of  the  justice  aforesaid  was  void,  as  the 
provisions  of  the  charter  aforesaid  do  not  au- 
thorize an  alternative  judgment." 

By  §  2,  chap.  18,  of  the  city  charter,  it  is 
provided  that  **  the  common  council  shall  have 
power  to  prescribe,  by  resolution  or  ordinance, 
the  grade,  width  and  character  of  all  sidewalks 
within  said  City,  and  the  materials  of  which, 
and  the  time  within  which,  the  same  shall  be 
constructed  or  repaired;  and  may  provide  for 
the  punishment  by  fine  or  imprisonment,  or 
both,  of  any  and  every  person  who  fails,  neg- 
lects orrefuses  tocomply  with  the  provisions  and 
requirements  of  such  resolution  or  ordinance.'' 
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It  yfiW  be  seen,  from  an  ezamination  of  the 
two  sectioDs  of  the  Statute  herein  given^  that, 
before  a  person  OTirnin^  land  in  the  City  can  be 
required  to  build  a  sidewalk  along  the  street 
upon  which  it  abuts,  the  council  must  have 
passed  an  ordinance  prescribing  the  kind  of 
walk  to  be  built,  its  dimensions,  and  the  mate- 
rial to  be  used  therein,  as  well  as  the  time 
within  which  it  must  be  made.  In  the  case  of 
that  required  of  this  defendant,  the  record  does 
not  show  that  this  was  ever  done.  The  com- 
plaint and  warrant  are  both  defective  in  this 
respect,  and  the  court  was  without  jurisdiction 
in  the  case;  and  the  magistrate  should  have 
yielded  to  the  motion  to  dismiss  the  proceed- 
ings, when  it  was  made  by  counsel  for  the  de- 
fendant 

This  defect  would  be  sufficient  to  dispose  of 
the  case  if  no  other  infirmity  appeared;  but  a 
more  serious  difficulty  is  encountered  upon  an 
examination  of  these  two  sections  of  the  Stat- 
ute, and  the  proyisions  of  the  b^-law  enacted 
by  the  councu  thereunder.  Neither  of  them 
are  of  any  validity  whatever.  No  legislative 
or  municipal  body  has  the  power  to  impose  the 
duty  of  performing  an  act  upon  any  person 
which  it  is  impossible  for  him  to  perform,  and 


then  make  his  nonperformance  of  such  a  duty  » 
crime,  for  which  he  may  be  punished  by  both 
fine  and  imprisonment.  It  needs  no  argument 
to  convince  any  court  or  citizen,  where  law 
prevails,  that  this  cannot  be  done;  and  yet  such 
isthe  effect  of  the  provisions  of  the  Statute  and 
by-law  under  consideration.  It  will  readily  be 
seen  that  a  tenant  occupying  a  house  and  lot  in 
the  City  of  Port  Huron,  and  so  poor  and  indi- 
gent as  to  receive  support  from  his  charitable 
neighbors,  if  required  by  the  city  authorities  to- 
buiTd  or  repair  a  sidewalk  along  the  street  in 
front  of  the  premises  he  occupies,  faUs  to 
comply  with  such  request,  such  omismon 
becomes  criminal:  and,  upon  conviction  of  the 
offense,  he  may  be  fined  and  imprisoned.  It  is- 
hardly  necessary  to  say  these  two  sections  of  the 
Statute  are  unconstitutional  and  void,  and  that 
the  provisions  are  of  no  force  or  effect.  They 
are  obnoxious  to  our  Constitution  and  laws;  and 
the  two  sections  of  the  Statute  are  a  disgrace  to- 
the  legislation  of  the  State. 

The  Judgment  qf  the  Circuit  (hurt  wiU  be  af- 
firmed, toiih  eaete  to  be  paid  to  the  drfendant  1^ 
the  City. 

The  other  Justices  concurred. 
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TOWNSHIP  OP  LODI,  Ftff,  in  Err,, 

V. 

STATE  OP  NEW  JERSEY. 

(......K.  J.  I*.. .•...) 

A  statute  ehangfin^  the  poliQsr  of  the 
State  by  transferriD^r  the  burden  of  repairinff 
turnpikes  acquired  by  a  oounty,  from  the  board 
of  ohosen  freeholders  of  the  oounty  to  the  sepa- 
rate towDshipe,  but  ezoepting'  therefrom  any 
county  having  a  county  public-road  board,  ta  in 
violation  of  the  Constitution,  arL  4,  §  7,  par.  11, 
prohibiting  private,  local  or  special  laws  regu- 
lating the  internal  affairs  of  towns  or  counties. 

(November  £7, 1880.) 

ERROR  to  the  Court  of  Quarter  Sessions  of 
Bergen  County  to  review  a  Judgment  con- 
victing defendant  of  maintaining  a  nuisance. 
Eetereed. 

The  facts  sufficiently  appear  in  t&e  opinion. 

Argued  before  Beasley,  Ch,  J.,  and  Depue, 
Van  Sycliel  and  Knapp,  JJ. 

Messrs.  Luther  SnalFer  and  Joseph  D. 
Bedle  for  plaintiff  in  error. 

Mr,  A.  D,  Campbell  for  the  State. 

Knapp»  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error  was  presented  by  the 
grand  jury  of  the  County  of  Bergen  for  nui- 
sance arising  out  of  Its  neglect  to  amend,  re- 
pair and  maintain  a  public  highway  whidi 
formed  a  boundary  line  between  Liodi  and 
Union  Townships.  The  highway  so  found  to 
be  out  of  repair  was  formerly  a  turnpike  road, 
the  title  to  which  had  been  acquired  by  the 
board  of  chosen  freeholders  of  Uie  County  of 
Bergen.  The  assignments  of  error,  based  upon 
6  L.  R.  A. 


sealed  bills  of  exception,  present  the  questloi» 
whether  there  is  a  legal  obli^tion  on  this  Town- 
ship to  maintain  and  repair  this  former  tum- 
pilse.  If  so,  the  conviction  should  be  main- 
tained. If  otherwise,  then  this  judgment  i» 
wrong.  The  general  provisions  of  the  road  law 
put  all  public  highways  in  charge  of  the  several> 
townships  through  which  they  ran,  for  the  pur- 
pose of  opening  and  keeping  in  repair.  Vari- 
ous provisions  of  law  have  been  enacted  by  the 
Legislature  in  respect  to  the  maintenance  of 
turnpike  roads  abandoned  by,  or  taken  by  pur- 
chase or  condemnation  from,  private  corpora- 
tions. An  Act  entitled  "An  Act  Concerning 
Bridges  and  Turnpikes,"  approved  March 
12,  one  thousand  eight  hundred  and  seven- 
ty-eight, provided  for  the  forfeiture  of  the  char- 
ters of  certain  turnpike  roads,  and  for  the  acqui- 
sition of  title  by  the  boards  of  chosen  freehold- 
ers of  the  several  coun  lies  in  certain  cases.  The- 
second  section  of  that  Act  declared  that  the 
roads  thus  acquired  should  be  free,  and  open  to- 
public  travel,  and  directed  that  such  roads  "be 
maintained  and  worked  as  other  .  .  .  public 
roads  are,  or  shall  be,  directed  to  be  maintained 
and  worked."  Rev.  Supp.  1098, 1099.  Under 
this  law,  and  the  several  supplements  passed* 
thereto,  the  liability  to  repair  this  class  of  high- 
ways was  put  upon  the  Township,  in  virtue  of 
general  regulations  then  existing,  controllins- 
that  subject.  But  by  an  Act  passed  March  dC 
1882,  entitled  "An  Act  Concerning  Turnpikes'* 
(Id.  1098),  it  was  provided  "that  any  turnpike 
road,  or  any  part  thereof,  the  title  to  or  right  of 
possession  of  which  shall  be  acquired  by  or  has- 
become  vested  in  any  board  of  chosen  free- 
holders of  any  county,  for  public  use,  shall  be^ 
gnded,  regulated,  worked,  repaired,  main- 
tained and  Kept  up  at  the  cost  and  expense  of 
said  county,  and  as  the  said. board  oi  chosei^ 


See  also  19  L.  R.  A.  584. 
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fmbolden  of  aaid  ootmty  shall  order  and  di- 
nct"  The  coats  of  this  were  directed  to  be 
nised  by  ooimty  tax. 

Tbe  second  section  of  this  Act  repealed  by  ex- 
pres  terms  the  several  supplements  passed  to 
ibis  Act  of  1878,  namely,Sapp1ement  March  14, 
1879;  March  4,  1880;  March  25,  1881,— and,  bv 
necessary  implication,  it  also  repealed  so  much 
of  the  said  Act  of  March  12, 1878,  as  related  to 
tbe  maintenance  and  repair  of  turnpike  roads 
acquired  by  the  oonntv.  Tbe  next  Act  of  leg- 
islation respecting  the  subject  was  passed 
3larch  80, 1887,  under  tbe  title  of  "A  Supple- 
ment to  an  Act  Entitled  'An  Act  Concerning 
Bridges  and  Turnpikes/  Approved  March 
Twelfth,  One  Thousand  Eight  Hundred  and 
ScventyEighf  This  Act  of  March  80.  1887, 
18  made  the  basis  of  the  indictment  in  ques- 
tion, through  provisions  contained  in  it  plac- 
ing the  repairs  of  such  turnpikes  upon  the 
townships  in  which  they  lie.  The  first  section 
of  the  Act  so  provides,  and  relieves  tbe  board 
of  chosen  freeholders  of  the  burden  of  repairs. 
The  fifth  section  of  the  Act  declares  that  "this 
Act  shall  not  apply,  or  be  in  force,  in  any  coun- 
ty having  a  county  ]^ublic-road  board." 

The  cause  was  tned  upon  the  theory  that  the 
BabiUty  of  the  Township  under  the  indictment 
uises  solely  out  of  this  legislation;  and,  after 
in  examination  of  the  large  number  of  statutes 
enacted  within  the  past  twelve  years  touching 
this  subject^  I  conclude  that  the  judgment  must 
be  tested  by  the  validity  of  that  Statute.  The 
constitutionality  of  this  law  is  attacked  by  the 
plsintiff  in  error  on  the  ground  that  it  is  not  a 
general  law,  such  as  the  Legislature,  when  reg^ 
nlsting  this  among  other  subjects,  is  required 
bf  the  Constitution  to  enact;  that  instrument 
disaUing  the  Legislature  to  enact  private,  local 
or  special  laws  regulating  the  internal  affairs  of 
towns  or  counties.    Const,  art.  4,  §  7,  par.  11. 

The  question  presented,  then,  is  whether  a 
daasiflcation  of  the  localities  for  the  mainte- 
Dsnoe  of  this  species  of  highway,  which  ex- 
chides  counties  having  public-road  boards,  is 
tbe  basia  of  a  general  bw,  within  the  meaning 
of  the  Constitution.  The  rule  is  that  in  anv 
dsflsification  for  the  purpose  of  a  general  law  all 
must  be  included,  and  made  subject  to  it,  and 
none  omitted  that  stand  upon  the  same  footing, 
regarding  the  subject  of  legislation.  To  omit 
one  so  circumstanced  is  as  fatal  a  defect  as  to 
include  but  one  of  a  number.  The  cases  in  our 
own  State  in  illustration  of  this  rule  are  nu- 
merooa.  State,  Van  Biper,  v.  Faraons,  40  N. 
J.  L  123;  Staie^  Richards,  v.  Hammer,  42  N. 
J.  L.  485:  State,  Van  Oteten,  v.  BUfomJIdd,  47 
K.J.  L.  442. 

Since  the  enactment  of  tbe  Law  of  1882, 
ibove  mentioned,  and  up  to  the  passage  of  this 
Act  of  1887,  the  choaen  rreeholders  throughout 
tbe  State  bave  by  law  had  the  sole  management 
of  this  daas  of  public  highways;  and  tne  cost 
of  maintenance  in  each  county  has  been  a  coun- 
ty harden.  Tbe  policy  of  the  Legislature  was 
on  this  subject  %  general  one,  as  the  subject 
itself  WPS  generaL  A  change  in  that  policy, 
by  tranafeiThig  this  class  of  roads  to  the  town- 
sbips  of  the  State,  should  be  by  enactments 
cqaally  comprdiensive.  To  leave  out  the 
towndiipe  of  one  county,  or  of  half  the  coun- 
ties, in  the  State,  is  in  effect  to  make  the  law 
ppecial,  unless  those  omitted  are  so  conditioned 
6LR.A. 


aa  to  render  the  legislation  inappropriate  and 
unsuited  to  them,  because  of  such  conditions. 
Here  the  condition  which  excepts  localitiea 
from  the  operation  of  the  law  in  question  is  tho 
existence  of  a  county  road  board.  In  point  of 
fact,  but  one  countv  in  the  State  is  so  situated. 
What  is  there  in  the  presence  or  constitution 
of  such  a  body  that  should  make  the  law  less 
appropriate  there  than  elsewhere?  Nothing  ia 
suggested  by  counsel,  and  I  am  unable  to  per- 
ceive anything.  The  effect  of  the  law  would 
be  that  in  Essex  County  alone  tbe  Act  of  1881^ 
would  remain  in  operation.  In  my  judgment 
the  Act  is  special,  and  therefore  unconstitu- 
tional, and  cannot  be  distinguished  in  principle- 
from  the  legislation  under  review  in  State,  Cloe- 
eon,  V.  Trenton,  48  N.  J.  L.  488,  and  StaU, 
Bray,  v.  Hudeon  Go,  60  N.  J.  L.  82. 

Thie  must  reeuUin  a  revereal  of  the  Judgment 
below. 


STATE  OF  NEW  JERSEY,  e»  ret,,  John 
P.  STOCKTON.  Atty-Qen., 

V. 

Mayor,  etc.,  of  SOMERS'  POINT. 

(....N.J.L,....) 

rnieAetofMareli89,1878  (Pab.lAw» 
1878»  p.  882)*  authorlsiii^  the  forma- 
tton  of  iKMHrach  irovenimento  in  seaside- 
resorts,  is  unooimituHoDal,  and  borough  govern-- 
ments  formed  under  it  will  be  dissolved  on  in- 
formation filed  by  the  Attorney-General  ex  q2Mo» 

(November  18,  1880.) 

rrPORMATION  filed  by  the  Attorney-Gen- 
eral  ex  offlcio  to  oust  the  Borough  of  Somers^ 
Point  from  the  exercise  of  certain  franchises. 
On  demurrer  to  plea.    Judgment  of  ouster. 

The  facts  sufficiently  appear  in  the  opinion. 

Argued  before  Beasley,  Ch,  J,,  and  Depue,. 
Van  Syckel  and  Scudder,  JJ, 

Mr.  P,  tu  ^foorhees  for  relator,  in  sup- 
port of  the  demurrer. 

Mr.  D.  J.  Pancoast  for  respondentSi^  con- 
tra. 

Depue»  J.,  delivered  the  opinion  of  the- 
court: 

The  Borough  of  Somers'  Point  was  incorpo- 
rated under  an  Act  of  the  Legislature  entitled 
"An  Act  for  the  Formation  of  Boroueh  Gov- 
ernments in  Seaside  Resorts,"  approved  Marcb 
29,  1878  (Pub.  Laws  1878,  p.  232;  Supp.  Rev. 
942). 

The  object  of  the  information  filed  by  the- 
Attomey-€reneral  ex  officio  is  to  test  tbe  consti- 
tutionality of  tbe  Act  under  which  this  munic- 
ipal corporation  was  organized.  The  conten- 
tion against  the  validity  of  this  corporation  is- 
founded  upon  the  prohibitory  clauses  oontaiued 
in  paragraph  11,  §  7,  art.  4,  Const.  The  first 
section  of  the  Act  provides  "that  the  inhabi- 
tants of  any  township  .  .  .  which  is  a  sea- 
side resort  for  summer  visitors,  embracing  with- 
in an  area  not  to  exceed  two  square  miles- 
taxable  property  of  the  amount  of  $100,000  or 
more,  may  become  a  body  corporate  and  politic 
in  fact  and  in  law,  under  the  title  of  the  Bor- 

*nead  note  by  Bapua,  J. 


See  also  19  L.  R.  A.  584;  23  L.  R.   A.  525;  33  L.  R.  A.  589. 
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cial  election  called  for  that  purpose,  it  may  be 
80  decided  by  a  majority  of  the  votes  of  the 
electors  of  such  township  or  part  of  a  township." 
Section  2  provides  that  such  election  shall  be 
called  by  one  of  the  chosen  freeholders  of  the 
township  in  which  the  district  proposed  to  be 
incorporated  is  situate,  on  written  application 
by  persons  representing  one  tenth  of  the  taxa- 
ble real  estate  in  such  aistrict.  The  other  sec- 
lions  of  the  Act  provide  for  the  election  of  a 
mayor  and  members  of  a  common  council,  and 
•olBcers,  such  as  clerk,  officers  of  election,  as- 
sessors, collectors,  chosen  freeholders,  survey- 
ors of  the  highways,  etc.,  with  the  powers  and 
<iuties  of  sucn  officers  in  any  of  the  townships 
of  this  State.  The  Act  also  provides  for  ordi- 
nances laving  out,  opening  and  improving 
■streets  and  siae  walks,  erecting  public  buildings, 
water  and  gas  works,  and  mr  the  exercise  of 
■all  those  governmental  functions  which  usually 
pertain  to  cities  and  towns.  The  powers  ^nt- 
•ed  to  municipalities  organized  under  this  Act 
are  found  in  a  series  of  Acts  contained  in  the 
Suoplement  to  the  Revision,  from  pages  942  to 
950.  They  are  equal  to,  and  in  some  respects 
•exceed,  the  powers  conferred  upon  the  largest 
cities  in  the  State. 

As  applied  to  legislation  of  this  character,  a 
iaw  is  special  or  local,  as  contradistinguished 
from  general,  in  the  sense  of  the  prohibitory 
clauses  in  this  paragraph  of  the  Constitution, 
which  embraces  less  than  the  entire  class  of  per- 
sons or  places  to  whose  condition  such  legisla- 
tion would  be  necessaiT  or  appropriate,  having 
regard  to  the  purpose  for  which  the  legislation 
was  designed.  A  law  which  so  particularizes, 
.and  by  such  means  is  restricted  in  its  operation 
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to  persons  or  plaoes  which  do  not  oomprise  all 
the  objects  which  naturally  belong  to  the  class, 
is  special  or  local,  within  the  meaning  of  the 
constitutional  interdict.  The  Act  in  question 
is  limited  to  a  specified  location,— situation  on 
the  seaside.  It  is  further  restricted  to  places  so 
situate  which  are  the  resort  for  summer  visit- 
ors, and  is  applicable  only  to  places  within 
these  limitations  in  which  taxable  property  to 
an  amount  of  $100,000  or  more  is  embraced 
within  an  area  not  to  exceed  two  square  miles. 
Municipal  powers  and  franchises  such  as  this 
Act  confers  are  as  impropriate  to  places  in  an 
inland  situation  as  to  those  located  on  the  sea- 
shore, and  are  as  suitable  to  localities  inhabited 
or  frequented  by  other  individuals  as  to  resorts 
for  summer  visitors.  The  Act  leaves  popula- 
tion entirely  out  of  view.  The  machinery  to 
obtain  the  organization  of  a  borough  may  be 
set  in  motion  by  "persons  representing  one 
tenth  of  the  taxable  real  estate  in  such  district," 
without  regard  to  residence;  and,  if  there  be 
population  enough  to  furnish  a  clerk  and  two 
Judgefl  of  election  who  shall  be  legal  voters  in 
the  district,  the  requirements  of  the  Act  are 
complied  with.  If  taxable  property,  irrespec- 
tive of  population,  be  a  proper  dassificatioo  on 
which  to  base  a  grant  of  municipal  powers  of 
the  scope  of  those  granted  by  this  Act,  such 
property  presents  the  same  characteristics, 
wherever  situate,  as  it  possesses  when  located 
in  seaside  places  frequented  by  summer  visitors. 
This  law  is  so  plainly  a  special  and  local  law 
within  the  constitutional  interdict  that  argu- 
ment and  citation  of  authorities  are  unneces- 
sary. 

Judgment  of  ouster  from  the  frane/iieee^  etc, 
should  be  entered. 


WISCONSIK  SUPREME  COURT. 


HUBBARD,  Betpt., 

HUBBARD,  Appt. 

(.— Wte ) 

^fte  adultery  of  plainttlT  is  a  good  de- 
..  fense  to  an  action  for  divorce  on  the  grouod  of 
.  cruel  and  inhuman  treatment. 

(November  6. 1889.) 

APPEAL  by  defendant  from  an  order  of  the 
Circuit  Court  for  Pond  du  Lac  County 
«trikin^  out  portions  of  the  answer  in  an  action 
for  a  divorce  on  the  ground  of  cruel  and  inhu- 
man treatment  on  the  part  of  defendant.  Be- 
wrsed. 

Statement  by  CaasodajTf  J.: 

This  is  an  action  for  a  divorce.  The  cause 
of  action  alleged  in  the  complaint  is  for  cruel 
and  inhuman  treatment  on  the  part  of  the  de- 
fendant. The  answer  is  lengthy,  and  consists 
of  admissions  and  denials;  and,  as  a  separate 
answer  and  counter-claim,  alleges  numerous 
4icts  of  misconduct  on  the  part  or  the  plaintiff; 
and  amonff  other  things,  and  for  a  further 
answer,  alleges,  upon  information  and  belief, 
aeveral  acts  of  adultery  committed  by  the 
«L.  R.A. 


plaintiff  with  divers  persons,  and  at  divers 
times  and  places,  particularly  named  therein. 
On  motion  of  the  plaintiff,  the  court  struck  out 
of  the  answer,  as  irrelevant,  all  that  portion 
thereof  relating  to  such  adultery.  From  that 
order  the  defendant  brings  this  appeal. 

Jfr.  William  D.  Conklin*  with  Meeers, 
Oerpheide  A  MeKenna,  for  appellant. 
Mr.  A.  M«  Blair  for  respondent 

Cassodayy  J.,  delivered  the  opinion  of  the 
court: 

In  support  of  the  order,  it  is  claimed  that 
adulteiT  IS  not  pleadable  as  a  mere  defense  or 
bar  to  the  action,  as  it  is  said  to  be  here  pleaded. 
It  has  recently  been  held  by  this  court  that, 
where  it  is  shown  that  each  party  has  been 
guilty  of  an  offense  which  the  statute  has  made 
a  ground  for  divorce  in  favor  of  the  other,  the 
court  will  not  grant  relief  to  either.  Peaee  ▼. 
Pease,  72  Wis.  186. 

In  that  case  the  wife  was  found  guilty  of 
adultery,  and  the  husband  was  found  guilty  of 
cruel  and  inhuman  treatment,  which  was  al- 
leged by  the  wife  in  her  answer  merely  as  a 
d^ense  and  bar  to  the  action.  The  same  prin- 
ciple has  been  sanctioned  in  a  recent  English 
case.  Ottoay  v.  Otway,  L.  R.  18  Prob.  DIt. 
141. 
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This  18  on  the  theoiy  that  **  a  judicial  aepara- 
tioD  can  only  be  granted  where  the  petitioner 
comes  to  the  court  with  a  pure  character,  and 
is  free  from  all  matrimonial  misconduct" 
JMd. 

Ths  0Tder  of  the  Oircuit  Court  U  rewned, 
fBiti^otU  eooU,  and  the  eavm  is  remanded  for 
piTlher  proceedings  aeeording  to  taw. 


Robert  W.  BOGIE,  Appt., 

c. 

TOWN  OF  WAUPUN,  lietpt. 

(.-..wis.....) 

Tbe  llarUUigr  ofa  town  for  dmrnw^gemve- 
maWang  firom  the  insnllleieiicgr  or  want 
of  repairs  of  **  any  bridge,  sluiceway  or 
road**  therein,  under  Rev.  Stat.  §  188B,  does  not 
extend  to  those  happening  upon  a  mere  tempo- 
rary paasasreway  over  private  property  made 
neoeasary  by  a  snow-drift  in  tbe  hi^rbway,  al- 
though tbe  overseer  bas  done  some  work  upon  it 
with  the  knowledge  and  approval  of  tbe  super- 
visors: as  be  had  no  authority  under  tbe  statutes 
to  open  a  way  over  private  property. 

(November  ft,  1889.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Circuit  douTi  of  Fond  du  Lac  County  sus- 
taining a  demurrer  to  the  complaint  in  an  ac- 
tion to  recover  damages  for  injuries  resulting 
from  a  defect  in  an  alleged  highway.  Jf- 
frmed, 

Statenaent  by  I^on«  J.: 

This  action  was  brought  to  recover  damages 
for  personal  injuries  suffered  by  the  plaintiff, 
charged  to  have  been  caused  by  the  insuffi- 
ciency and  want  of  repair  of  what  is  termed  in 
the  complaint  "a  temporary  winter  road"  in 
the  defendant  town.  The  complaint  alleges 
that  on  March  15,  1888,  and  for  more  than  nve 
weeks  immediately  prior  to  that  time,  a  certain 
highway  in  the  defendant  town  was  blockaded 
and  rendered  impassable  for  a  distance  of 
about  ninety-eight  rods  by  reason  of  snow, 
which  hod  accumulated  therein,  and  which 
was  carelessly  and  ne/^ligently  left  therein,  dur- 
ing the  time  aforesaid.  The  complaint  then 
proceeds  as  follows:  "Upon  information  and 
belief,  the  i^laintiff  alleges  (hat  in  consequence 
of  the  said  insufficiency  and  want  of  repair  of 
Slid  highway,  and  in  consequence  of  the  care- 
losness  and  negligence  of  said  defendant,  and 
its  Offficen  and  agents,  in  leaving  said  highway 
•0  filled  up  and  blockaded  by  snow,  and  un- 
opened, and  absolutely  impassable,  as  afore- 
said, som«  person  or  persons  unknown  to  this 
plaintiff,  atx>ut  five  weeks  prior  to  said  15th 
day  of  March,  1888,  with  the  full  knowledge, 
consent  and  approbation  of  the  supervisors  of 
said  .ofrn,  and  of  the  road  overseer  of  the  road 
district  in  which  that  section  of  the  highway  is 
located,  opened  for  public  travel  through  the 
fields  adjoining,  by  the  consent  of  the  owners 
thereof,  a  temporary  winter  road  on  the  east 
side  of,  and  parallel  to,  the  section  of  said  high- 
way 80  blockaded  and  unopened;  which  tem- 
porary road  was  thereafter,  and  before  the  said 
fiLRA. 


16th  day  of  March,  1888,  with  the  knowledge 
and  approval  of  the  supervisors  of  the  defend- 
ant town,  repaired  and  worked  upon  by  the 
road  overseer  of  the  road  district,  and  was 
trayeled  continuously  by  the  public,  and  by 
the  supervisors  of  said  town,  and  by  the  road 
overseer  of  said  road  district,  from  the  time  it 
was  so  opened  till  on  or  about  tbe  15th  day  of 
March,  1888,  aforesaid,  and  that  said  tempo- 
rary winter  road  was  opened  and  used  for  tbe 
purpose  of  public  travel,  and  conducting  travel- 
ers out  of  the  passable  and  traveled  sections  of 
tbe  said  highway,  by  and  around  tbe  block- 
aded and  untraveled  section  thereof,  and  the 
said  temporary  road  did  in  fact  connect  the 
open  and  traveled  sections  of  tbe  said  highway 
with  each  other,  and  actually  and  necessarily 
formed  a  section  of  the  main  traveled  hi^liway 
from  Waupun  to  Osbkosh,  and  that  said  sec- 
tions were  not  connected  by  any  other  road  or 
way,  and  that  the  travel  oi  the  said  blockaded 
section  thereof  was  wholly  suspended  during 
the  five  weeks  aforesaid,  and  until  after  the  in- 
jury of  the  plaintiff,  as  hereinafter  stated." 

It  is  further  alleged  that  on  said  March  15, 
1888,  the  plaintiff  was  driving  along  laid  high- 
way in  the  exercise  of  proper  care,  and  when 
he  reached  tbe  point  thus  blockaded  he  neces- 
sarily turned  off  the  highway,  and  drove  along 
such  temporary  road  until  be  reached  a  point 
where  there  was  a  ditch  across  the  same,  which 
was  covered  with  snow,  and  its  existence  there 
was  unknown  to  him,  when  his  horses  broke 
through  the  crust  of  snow  into  tbe  ditch, 
throwmg  him  from  bis  cutter  with  ereat  vio- 
lence, and  inflicting  upon  him  severe  personal 
injuries.  The  complaint  also  alleges  due  no- 
tice to  the  supjervisors  of  such  injury,  and  the 
filing  of  a  claim  for  damages  therefor  in  the 
office  of  the  town  clerk,  as  required  by  stat- 
ute, and  the  refusal  of  the  supervisors  or  town 
board  to  allow  said  claim,  or  any  part  thereof. 
The  defendant  interposed  a  general  demurrer 
to  the  complaint,  which  was  sustained  by  the 
court.  The  plaintiff  appeals  from  the  order 
sustaining  the  demurrer. 

Meters,  J.  A*  A  J.  I.  Kolloy  and  Geor^^ 
£•  Sutherland,  for  appellant: 

Towns  having  reasonable  notice  of  obstruo- 
tions  in  their  highways  are  bound  to  remove 
them  or  make  suitable  by-ways  to  pass  around 
them,  or  see  to  it  Ibat  they  are  made  by  others, 
in  order  to  exonerate  themselves  from  liability 
to  travelers;  and  in  such  case  the  town  is  re- 
sponsible for  the  insufficiency  of  such  by-ways. 

2  Sbearm.  &  Redf.  Neg.  noU  i,  p.  18,  and 
cases  cited;  Batty  v.  Duxbury,  24  Vt.  155; 
Mathews  v.  Winooski  Tump.  Co,  Id.  480;  Wilr 
lard  v.  Newbury,  22  Vt,  458;  Barber  v.  Essex, 
27  Vt.  62;  Morse  v.  Eiehmond,  41  Vt.  435; 
Dickinson  v.  Bockingham,  45  Vt.  99;  Bates  v. 
Sharon,  Id.  474;  Coates  v.  Canaan,  51  Vt.  131; 
Anff.  Highways,  8d  ed.  p.  885,  §  267;  Savage 
y.  Bangor,  40  Me.  176;  Phillips  y.  Veane,  Id. 
96;  Munson  y.  Derby,  87  Conn.  298;  Erie  y. 
Sehisingle,  22  Pa.  884. 

The  by-way  was  the  respondent's  road  de 
facto;  it  was  respondent's  road  in  such  a  sense 
at  least  as  to  estop  it  now  from  denying  its  lia- 
bility to  the  plaintiff. 

The  fact  of  work  being  done  upon  a  road 
under  an  authority  of  the  proper  officers  of  the 


See  also  33  L.  R.  A.  291. 
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town  is  strong  evidence  of  a  claim  of  right  on 
the  part  of  the  public. 

BUUe  V.  Preiton,  84  Wis.  687,  688. 

Acquiescence  by  a  town  in  the  use  of  a  way 
distinct  from  the  main  traveled  path  of  the  high- 
way is  evidence  of  its  adoption  for  public  use. 

Whitney  v.  Essex,  42  V t.  520. 

Where  a  bridge  became  impassable  and  the 
officers  whose  duty  it  was  to  keep  the  highway 
in  repair  peimitted  the  public  to  use  a  road 
which  leads  to  a  crossing  of  the  stream,  travel- 
ers caDuot  be  charged  with  a  want  of  ordinary 
care  in  so  doiug,  and  may  recover  for  injuries 
received  on  account  of  its  imperfect  condition. 

Thompson,  Neg.  p.  1209.  citing  Brie  v. 
Schwingle,  supra.  See  also  Codner  v.  Brad- 
ford^S  Chand.  (Wis.)  291;  WilUamsy.  Oum- 
mingtan,  18  Pick.  812;  Stark  v.  Lancaster^  57 
N.  H.  88;  Treise  v.  8t.  Paul,  86  Miun.  526. 

If  the  traveled  portion  of  the  highway  is  ob- 
structed or  otherwise  unsafe  or  dangerous, 
thus  making  it  necessary  for  a  person  to  turn 
out  and  pass  along  on  one  side  or  the  other  of 
it,  and  he  does  so,  usiog  ordinary  care,  and  an 
accident  happens  causing  damage  to  him  by 
reason  of  some  obstruction  or  defect  in  the  part 
of  the  highway  over  which  he  is  so  necessarily 
passing,  he  wul  be  entitled  to  recover  against 
the  town  for  the  injury  so  received. 

KOley  V.  Fond  du  Lae,  81  Wis.  187,  and 
cases  therein  cited;  Barton  v.  Monipdier,  80 
Vt.  650;  CoggaweU  v.  Lexington,  4  Gush.  807; 
Gerald  v.  Boston,  108  Mass.  580;  Hayden  v. 
Attleborou{fh,  7  Gray,  888;  Green  v.  Danby,  12 
Yt.  888.  6ee  also  Savage  v.  Bangor,  40  Me. 
176;  Hoftfe  y.  Fulton,  84  Wis.  615,  616. 

As  to  matters  within  tbe  scope  of  their  pow- 
ers and  the  powers  of  their  officers,  muuicipal 
corporations  may  be  estopped  upon  the  same 
principles  and  under  the  same  circumstances  as 
natural  persons. 

Knedand  v.  Giltnan,  24  Wis.  89,  42. 

Appellant  was  not  guilty  of  negligence  in 
driving  into  and  along  this  by-way,  there  being 
noihing  to  indicate  .that  this  was  not  the  way 
inleoded  for  public  travel. 

Coggsicell  v.  Lexington,  4  Gush.  807;  Joues  v. 
Waltham,  4  Gush.  299;  Hayden  v.  Attleborough, 
7  Gray,  888;  Kelley  v.  Fond  du  Lac,  81  Wis. 
179;  Wheder  ▼.  Wesifport,  80  Wis.  892. 

The  obstruction  in  the  highway  was  the 
proximate  cause  of  the  injury,  notwithstand- 
ing the  defect  in  the  by-way  was  also  another 
Sroximate  cause  contributing  directly  to  pro- 
uce  the  injury. 

1  Shearm.  &  Redf .  Neg.  §§  25-40  and  notes; 
Wood.  Nuis.  noU  1,  p.  837;  Eoufe  v.  Fulton,  29 
Wis.  296. 

Mr,  Maurice  MeKeniut  for  respondent 

LT-on,  7. ,  delivered  the  opinion  of  the  court: 
The  Statute  under  which  this  action  was 
brought  (§  1889,  Rev.  Stat.)  is  as  follows:  'If 
any  dama^  shall  happen  to  any  person,  his 
team,  carnage  or  other  property,  by  reason  of 
the  insufficiency  or  want  of  repairs  of  any 
bridge,  sluiceway  or  road  in  any  town,  city  or 
village,  the  person  sustaining  such  damage 
shall  have  a  right  to  sue  for  and  recover  the 
same  against  any  such  town,  dty  or  village," 
Unquestionably,  the  word  "road,"  as  here 
employed,  means  a  public  highway;  and  the 
insufficiency  or  want  of  repair  thereof,  which 
6  L.  R.  A. 


is  the  foundation  of  an  action  under  the  Stat- 
ute, roust  be  the  proximate  cause  of  the  injury 
complained  of.  These  propositions  will  not. 
we  think,  be  controverted.  The  insufficiency 
of  the  highway  in  question,  caused  by  tbe  ob- 
struction thereof  by  reason  of  snowdrifts,  is 
not,  and  is  not  claimed  to  be,  the  proximate 
cause  of  the  plaintiff's  injuries.  Such  cause 
was  the  presence  of  the  hidden  ditch  across 
tbe  track  on  which  he  was  traveling  in  the  ad- 
joining field,  and  so  it  is  alleged  in  the  com- 
plaint. If,  under  the  circumstances  stated  in 
the  complaint,  the  town  is  liable  for  the  dam- 
ages caused  by  such  insufficiency,  the  com- 
plaint states  a  cause  of  action,  and  the  de- 
murrer  thereto  should  have  been  overruled. 
But  if,  on  the  other  hand,  the  town  is  not  so 
liable,  the  demurrer  was  properly  sustained. 
Hence  the  question  of  such  liability  is  the  con- 
trolling one  in  the  determination  of  this  ap- 
peal. 

It  is  argued  by  the  learned  counsel  for  the 
plaintiff,  with  much  force  and  ingenuity,  that 
this  temporary  road  or  by-way,  upon  which 
the  plaintiff  was  injured,  was,  at  the  time  of 
such  injury,  pro  nae  nice  a  public  highway, 
made  so  by  the  acts  of  the  town  officers  and 
tbe  exigencies  of  the  occasion.  If  the  super- 
visors of  the  town,  or  the  overseer  of  highways, 
had  authority  to  locate,  open  and  work  sucb 
road,  there  would  be  great  force  in  the  argu- 
ment: but,  for  reasons  which  will  now  be 
statea,  we  are  of  the  opinion  that  they  had  no 
such  authoritv. 

Section  1249,  Rev.  Stat. ,  provides  that  "every 
overseer  of  highways  shall,  whenever  any  part 
of  the  public  high  ways  in  his  district  is  blocked 
up  by  snowdrifts  so  as  to  render  the  same  im- 
passable, call  out,  upon  one  day's  notice,  the 
taxpayers  of  his  district,  and  immediately  put 
such  parts  of  said  highways  in  passable  order." 
The  section  then  provides  for  giving  credit  for 
such  work  upon  the  unpaid  highway  taxes  as- 
sessed against  the  persons  performing  the  same. 
The  section,  as  originally  enacted,  contained, 
also,  the  following  provision:  "But  whenever 
the  overseer  shall  deem  it  impracticable  to 
render  such  parts  of  sucJi  highways  passable, 
and  keep  them  in  such  condition,  it  shall  be 
lawful  for  him  to  open  a  track  through  any 
field  orinclosure  in  his  district  for  the  tem- 
porary accommodation  of  travel,  whenever  the 
same  may  be  done  without  material  damage  to 
the  owner  or  owners  of  such  inclosure;  and  no 
person  using  such  track  shall  be  liable  therefor 
in  any  civil  or  criminal  action." 

The  above  section  was  amended  by  chapter 
179,  Laws  1887,  by  adding  a  clause  thereto 
requiring  the  overseer  to  make  the  highway 
passable  for  a  certain  width  at  the  bottom  of 
the  track  of  said  road.  This  amendment  has 
no  significance  in  this  action. 

By  chapter  454,  Laws  1887,  it  was  enacted 
that  ''section  1249  of  the  Revised  Statutes  is 
hereby  amended  so  as  to  read  as  follows." 
Then  follows  the  section  as  amended,  which  is 
substantially  the  section  as  contained  in  the 
Revised  Statutes,  with  the  exception  that  the 
clause  which  authorized  the  overseer,  under 
the  conditions  therein  specified,  to  open  a  track 
through  any  field  or  inclosure  for  the  tempo- 
rary accommodation  of  travel,  is  omitted  trouk 
the  section.    Such  omission  necessarily  oper> 
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at(8  as  a  repeal  of  the  omitted  provision.    This 

Dot  disputed. 

It  seems  yery  dear  to  oar  minds  that  the 
egislation  of  1887  was  intended  to  take  from 
the  overseer  of  highways  the  ric^ht  to  open  a 
iemporar^  track  upon  private  lands,  and  to 
^mpel  bmi  at  once  to  open  highways  to  pub- 
lic travel  which  have  become  obstructea  by 
snow;  in  other  words,  that  the  Legislature 
thoQ^bt  the  power  vested  in  that  officer,  and 
the  duty  imposed  upon  him  to  open  highways 
so  obetfucted,  was  ample  without  vesting  him 
with  the  extraordinary  power  of  turning  the 
public  travel  upon  the' lands  of  private  owners 
without  their  consent,  especially  as  no  ade- 
quate means  seem  to  have  been  provided  for 
making  them  compensation  for  such  use  of 
their  property. 

Much  stress  was  laid,  in  the  argument,  upon 
the  averments  in  the  complaint  that  the  over- 
seer performed  labor  upon  this  temporaivroad 
with  the  knowledge  and  approval  of  the  su- 
pervisors, and  that  the  same  was  traveled  con- 
tinuously by  such  officers  and  the  public.  It 
is  claimed  that  these  facts  furnish  strong  evi- 
dence of  a  claim  of  right  on  the  part  of  the 
public.  In  certain  cases,  and  under  certain 
circumstances,  this  may  be  true;  but  it  is  es- 
sential to  such  claim  that  the  locus  in  quo  is  a 
public  highway.  In  the  present  case  it  was 
not.  The  overseer  worked  the  road,  not  as  a 
public  highway,  but  as  a  mere  temporary  paa- 
sageway  over  private  property;,  made  neoes- 
flsiy  by  the  snowdrifts  in  the  highway.  This 
was  patent  to  the  plaintiff  and  all  others.  No- 
body could  be  deceived  or  misled  by  it,  and  no 
one  had  any  right  to  believe  that  by  doing  such 
work  the  overseer  was  asserting  a  right  of  waj 
for  the  public  upon  the  locus  in  quo.  This 
fact  distinguishes  this  case  from  those  which 
give  importance  to  the  acts  of  the  overseer  or 
other  oflQcials  of  the  town  in  doing  work  or 
traveling  upon  the  temporary  track. 

Much  reliance  is  placed  upon  the  case  of 
Boufe  V.  Pulton,  84  Wis.  608.  as  an  authority 
that  the  town  is  liable  in  this  case. 

There  the  bridge  on  which  the  plaintiff  was 
inured  was  erected  over  a  meandered  stream 
without  authority  of  law.  Public  highways 
extended  to  the  bridee  at  either  end  thereof, 
and  were  connected  oy  the  bridge.  It  bad 
been  in  use  twenty  years  or  more  as  a  public 
highway.  The  annual  town-meeting  of  the 
town  in  which  it  was  situated,  nearly  or  quite 
twenty  years  before  the  accident,  had  by  reso- 
lution accepted  it  as  town  property,  and  ap- 
propriations to  be  expended  upon  it  were  made 
by  several  annual  town-meetings.  The  proper 
town  officers  took  charge  of  the  bridge,  and 
expended  town  funds  in  its  repair  and  main- 
tenance. In  short,  the  town  and  its  officers 
constantly  treated  and  maintained  the  bridge 
for  a  series  of  years  as  though  it  bad  been  law- 
fully erected  across  the  stream,  and  was  part 
of  a  lawful  public  highway.  It  was  held  that 
the  town  was  estopped  to  deny  that  it  was  a 
public  highway.  Manifestly  the  case  was 
properly  decided.  But  the  dislmctions  be- 
tween the  facta  of  that  and  the  present  case  are 
so  radical  and  Important  that  the  rule  there 
adopted  cannot  properly  be  held  applicable 
here. 

In  view  of  the  above  facts,  especially  of  the 


legislation  on  the  subject,  the  labor  performed 
by  the  overseer  on  the  temporary  track  is  of 
no  greater  significance  than  it  would  be  had  it 
been  performed  by  a  private  citizen,  and  could 
not  have  decided  the  plaintiff  into  the  belief 
that  the  overseer  was  performing  it  officially  on 
a  public  highway:  for  the  plaintiff  is  charge- 
able with  knowledge  that  the  overseer  had  no 
authority  to  bind  the  town  by  such  act. 

We  find  here  no  element  or  fact  upon  which 
an  estoppel  against  the  town  can  be  predicated. 
The  learned  counsel  for  the  plaintiff  has  cited 
several  cases  elsewhere  to  the  proposition  that 
the  town  is  liable  for  defects  in  sudti  temporary 
track.  Whatever  may  be  the  doctrine  of  those 
cases,  the  le^slation  in  this  State  so  clearly  in- 
dicates that  It  was  not  intended  to  impose  any 
such  liabilitjT  upon  the  town  that  we  must  hold 
that  none  exists. 

Tfie  order  siistaining  the  demurrer  must  he 


William  WILTON,  Bespt., 

William  MAYBERRY  et  al,  Appts. 

(....Wis.....) 

A  penKm  who  loaAS  money  to  pay  a 
moirtgMro  under  aflrreement  for  a  new  morU 
gaffe  toblmself  may  be  subrogated  to  the  rights  of 
the  former  mortgagee,  where  the  mortgagor.  In- 
stead of  executing  the  new  mortgage^procures  the 
discharge  of  the  old  one;  and,  with  intent  to  de- 
fraud the  lender,  conveys  the  property  to  a  third 
person  who  has  full  lEuowledge  of  the  loan  and 
agreement. 

(December  8, 1880.) 

APPEAL  by  defendants  from  an  order  of  the 
Pierce  County  Circuit  Court  in  favor  of 
plaintiff  in  a  proceeding  by  one  who  had  loaned 
money  to  pay  a  certain  mortgage,  to  have  him- 
self subrogated  to  the  rights  of  the  mortgagee. 
Af^rmed* 
The  opinion  sufficiently  states  the  case. 


NOTB.— Su2)ro(rat((m  of  equitable  assionee  to  rCtrMt 
of  mortoa/gee. 

In  general  any  person  having  a  subsequent  in- 
terest in  the  mortgaged  premises  and  entitled  to 
redeem  to  protect  his  interest,  and  who,  not  being 
the  principal  debtor,  pays  off  the  mortgage,  be- 
comes an  equitable  assignee  thereof,  and  is  subro- 
gated to  the  rights  of  the  mortgagee  to  1  he  extent 
necessary  for  his  own  protection.  This  doctrine  is 
extended  to  one  who  has  no  subsequent  interest  in 
the  premises,  but  who,  at  the  instance  of  the  debtor, 
pajrs  off  the  mortgage  for  his  benefit  or  advances 
money  for  its  payment  under  agreement  with  the 
mortgagor.  Sucn  a  person  is  not  a  mere  stranger 
and  volunteer.  Cobb  v.  Dyer,  89  Me.  494;  Barnes  v. 
Mott,  64  N.  Y.  897:  Twombiy  v.  Cassldy,  82  N.  Y.  156; 
>Vbeeler  v.  Wiliard,  44  Yt.  640;  Walker  v.  £Ung,  45 
Vt.5S«. 

Discharged  by  one  of  two  owners  in  common. 
See  Simpson  v.  Gardiner,  97  III.  287;  Dings  v.  Par- 
shall,  7  Hun,  622;  McGlven  v.  Wheelock,  7  Barb.  22; 
E3ock  V.  Cronkhite,  1  Hill,  107;  Snelling  v.  Mclntyre, 
6  Abb.  N.  C.  469;  Brainard  v.  Ctooper,  10  N.  Y.  856; 
Fiacre  v.  Chapman,  82  N.  J.  Eq.  468;  Robinson  v. 
Urqubart,  12  N.  J.  Eq.  616;  Mosler^s  A  pp.  56  Pa.  76; 
Roddy's  App.  72  Pa.  96;  Garter  v.  Taylor,  8  Head,  80; 
8  Pom.  Eq.  Jur.  208, 307. 


See  ^Iso  20  L.  R.  A.  117;  32  L.  R.  A.  631. 


ea 


Iluhoib  Sufbbmb  Goubt. 


Oct., 


J/r.  F.  lu  Perrin*  far  appellants: 

A  mortgage  after  payment  becomes  functus 
officio,  and  neither  the  mortgagee  nor  anyone 
else  bos,  as  a  general  rule,  any  power  to  trans- 
fer ft  as  a  subsisting  security,  or  to  revive  it  to 
secure  tbe  same  or  any  other  liability. 

2  Jones,  Mort.  ^  948  and  cases  there  cited; 
Qammon  v.  Kentner^  55  Iowa,  608. 

Plaintiff  does  not  show  equities  which  entitle 
him  to  the  subrogation  asked. 

ElUtworVi  V.  Lockwood,  42  N.  Y.  89;  Patterson 
V.  Birdsall  6  Hun,  682;  CoUrOTs  App,  23  Pa. 
294;  Hayes  v.  Ward,  4  Johns.  Ch.  128;  Jenkins 
V.  Continental  Ins,  Co,  12  How.  Pr.  66. 

It  is  only  in  cases  where  the  person  advancing 
money  to  pay  the  debt  of  a  third  party  stands 
in  the  situation  of  a  surety,  or  is  compelled  to 
pay  it  to  protect  his  own  nirhts,  that  a  court  of 
equity  substitutes  him  in  the  place  of  the  cred- 
itor, as  a  matter  of  course,  without  any  agree- 
ment to  that  effect.  In  other  cases  the  demand 
of  a  creditor  which  is  paid  with  the  money  of 
a  third  person,  and  without  any  agreement 
tJiat  the  security  shall  be  assigned  or  kept  on 
foot  for  the  benefit  of  such  third  person,  is 
absolutely  extinguished. 

Watnon  V.  Wtlcox,  80  Wis.  648;  Sanford  ▼. 
McLean,  8  Paige,  117;  DovmetY,  Miller,  15  Wis. 
^\2\Worm&r  v.  Waterloo  Agr,  Works,  62  Iowa, 
699;  1  Jones,  Mort.  p.  730,  §  874;  Levy  y.  Martin, 
48  Wis.  198. 

Messrs.  Smith  &  Vannatta*  for  respond- 
ent: 

The  doctrine  of  equitable  assignment  is  Justly 
extended  by  analogy  to  one  who,  having  no 
previous  interest,  and  being  under  no  obliga- 
tion, pays  off  the  mortgage,  or  advances  money 
for  its  payment,  at  the  instance  of  a  debtor  party 
and  for  bis  benefit.  Such  a  person  is  in  no 
true  sense  a  mere  stranger  and  volunteer. 

8  Pom.  Eq.  Jur.  §  1212;  Cans  v.  TlUeme,  98 
N.  Y.  225:  L&iy  v.  Martin,  48  Wis.  198,  206. 

Orton«  c7.,  delivered  the  opinion  of  the 
court: 

The  complaint  sets  out  substantially  the  fol- 
lowing facts:  On  or  about  the  5th  day  of 
November,  1881,  the  appellants,  William  May- 
berry  and  Martha,  his  wife,  executed  a  mort- 
gage on  certain  real  estate  in  Pierce  County, 
Wis.,  to  one  Ann  W.  Grant,  to  secure  to  her 
the  payment  of  $1,000  on  the  first  day  of  July, 
1887:  and  said  mortpige  was  duly  recorded. 
On  the  fifth  day  of  Julv,  1887,  said  mortgage 
being  due,  tbe  respondent  loaned  to  said  ap- 
pellants the  sum  of  $1,005,  on  the  agreement 
that  with  snid  money  said  mortgage  should  be 
paid,  and  disrharged  of  record,  and  that  said 
appellants  should  execute  to  the  respondent  a 
new  mortgage  on  said  land,  to  secure  said  loan. 
This  was  done,  on  the  part  of  the  respondent. 


in  merefrlendsbip  without  any  selfish  interest 
whatever.  The  money  was  used  to  pay  off 
said  mortgage,  and  it  was  duly  discharged  of 
record;  but,  instead  of  said  appellants  giving 
the  respondent  such  new  mortgage,  as  they 
agreed  to  do,  and  which  was  the  mducement 
of  said  loan,  they  deeded  said  land  to  John  R. 
Mayberry,  one  of  the  appellants,  with  intent 
to  defraud  the  respondent  out  of  his  money. 
The  said  first-mentioned  appellants  had,  and 
have,  no  other  property.  The  said  John  R. 
Mayberry  had  full  knowledge  of  said  loan  and 
saia  agreement.  The  respondent  prays  that 
he  may  be  subrogated  in  place  of  the  mortgagee 
of  said  first-mentioned  mortgage;  and  that 
its  satisfaction  of  record  be  canceled;  and  that 
it  may  be  declared  to  be  a  good  and  subsisting 
mortgage  to  him;  and  that  it  be  foreclosed. 
The  appellants  demurred  to  said  complaint  on 
the  ground  that  it  did  not  state  a  cause  of  ac- 
tion, and  the  demurrer  was  overruled;  and  thia 
appeal  is  from  such  order. 

The  learned  counsel  of  the  appellants  con- 
tend that  the  respondent  was  a  mere  volunteer, 
and  had  no  interest  in  the  land  to  protect,  and 
cannot  therefore  be  subrogated  as  mortgagee 
to  tbe  mortgage  paid  and  discharged;  and  cites^ 
besides  other  authorities,  Watson  y,  Wilcox,  8^ 
Wis.  648.  and  Downer  v.  Miller,  15  Wis.  612. 
In  those  cases  it  was  a  mere  loan  of  money,  to  en- 
able the  borrower  to  pay  off  the  mortgage  debt, 
and  without  any  agreement  that  the  securitv 
should  be  assigned  or  kept  on  foot  for  tbe  benefit 
of  the  party  who  loaned  him  the  money.  But 
this  is  no  such  case.  The  respondent,  by  tbe 
agreement,  was  to  have  equal  security  on  the 
land,  and,  to  protect  that  mterest,  caused  the- 
first  mortgage  to  be  discharged. 

This  case  is  ruled  in  principle  by  Levy  ▼, 
Martin,  4S  Wis,  19S.  It  was  there  a  part  of  tbe 
contract  that  the  executors  should  secure  tbe 
lender  by  another  mortgage,  as  here,  and  they 
did  so  lis  they  supposed;  but  the  mortgage  waa 
void  for  want  of  authority.  On  the  same 
principle  are  Jones  ▼.  Parker,  51  Wis.  218,  and 
Carey  v.  Boyle,  58  Wis.  674. 

This  was  a  most  outrageous  fraud  on  the 
part  of  the  appellants,  and  there  is  no  other 
possible  remedy  to  the  respondent  but  subroga- 
tion. No  one  is  inlured  or  interested  except 
these  appellants  who  committed  the  wrong. 
When  they  deeded  the  land  to  the  other  May- 
berry, they  supposed  they  had  succeeded  in 
defrauding  the  respondent  out  of  his  security 
in  it;  but  the  grantee  had  knowledge  of  the 
agreement,  and  is  therefore  bound.  It  is  really 
a  strong  case  for  equitable  subrogation. 

The  order  of  the  Circuit  Court  is  affirmed,, 
and  the  cause  remanded  for  furtf tor  proceedings 
according  to  law. 


ILLINOIS  SUPREME  COURT. 


John  H.  LESLIE,  Appt,, 
Charles  E.  BONTE  et  al. 


.DL. 


.) 


▲  Jndirnient  in  &Tor  of  the  makers  of  a 
note  upon  the  merits,  in  an  action  thereon 
6  L.  R.  A. 


brought  against  them  by  an  Indorsee,  is  a  bar  to 
a  subsequent  suit  brought  in  another  State  by  the 
payee  against  the  makers  to  reoover  on  the  note. 

(October  81,1880.) 

APPEAL  by  plaintiff  from  ajudgment  of 
the  Appellate  Court  for  the  First  District 


1880. 


Leslie  v.  Boxte. 


rerening  a  judgment  of  the  Superior  Court  of 
Cook  County  in  his  favor  in  an  acUon  upon  a 
promiflBory  note.    Affirmed. 

The  action  was  brought  l>y  Qeorge  and  John 
H.  Leslie.  After  the  action  was  beeun  the 
death  of  George  Leslie  was  suggestecfand  an 
order  entered  that  the  suit  proceed  in  the  name 
of  the  Buiriving  plaintiff,  John  H.  Leslie. 

The  case  suffiaently  appears  in  the  opinion. 

Memn,  Tenney*  Dri^gpi  &  H»wley» 
for  appellant: 

Although  as  a  rule  a  roan  is  not  bound  by  the 
result  of  Ut  lotion  to  which  he  was  not  a  party, 
or  in  privity  with  a  party,  yet  there  is  an  ap- 
parent exception  where  a  person  is  bound  to 
protect  another  from  liability. 

Oomfnereial  Union  Asmr.  Co,  v.  Am.  Cent, 
/ju.  Ch.  88  Cal.  430.  and  cases  cited. 

In  such  cases,  however,  it  is  essential  to  the 
creation  of  the  estoppel  that  the  person  who  is 
liable  over  to  the  party  to  the  suit  should  be 
notified  and  have  an  opportunity  to  defend. 
But  the  person  so  notified  does  not  thereby  be- 
come a  party  to  the  suit:  and  the  judgment  is 
not  an  adjudication  between  him  and  the 
opposite  party,  but  only  between  him  and  the 
person  whom  he  is  bound  to  protect. 

Sewrin  v.  Eddy,  52  Dl.  189;  CadtoaUader  v. 
Harris,  76  EL  870.  See  Knox  v.  Sterling,  78 
DL  214;  Laeraix  y.  Lj/one,  88  Fed.  Rep.  437. 

The  defense  set  up  in  the  Ohio  case  was  that 
Leslie  had  committed  a  fraud  on  appellees  by 
palming  off  on  them  a  lot  of  worthless  stock. 
He  knew  the  facts,  and  was  acquainted  with 
the  evidence  by  which  his  honesty  in  the  trade 
ooold  be  established.  But,  having  no  control 
over  the  case,  he  could  not  produce  this  evi- 
dence. The  answer  of  the  defendants  in  that 
case  clearly  set  up  no  defense  to  the  note.  All 
that  it  alleges  is  that  the  consideration  for  the 
note  was  the  sale  of  some  stock  in  a  corpora- 
tion, that  the  stock  was  substantially  worthless 
anlesa  the  corporation  owned  certain  rights, 
that  it  did  not  own  these  rights,  and  the  ^ain- 
tiif  knew  it,  and  knew  also  that  the  defendants 
did  not  know  it  No  misrepresentation  is  al- 
lied; only  the  failure  to  disclose  facts  which 
the  party  was  under  no  obligation  to  disclose. 
It  does  not  even  show  that  the  defendants  did 
not  have  full  opportunity  to  ascertain  the  facts. 
This  was  no  fraud  and  no  defensel 

Qfffel  V.  Kniedey,  89  HI.  508;  Mmrie  v. 
Thamvetm,  86  Dl.  16;  MiteteU  v.  McDougaU,  82 
m.  498:  Benjamin,  Sales,  §  480. 

The  best  and  most  invariable  test  as  to 
whether  a  former  Judgment  is  a  bar,  is  to  in- 
quire whether  the  same  evidence  will  sustain 
both  the  present  and  the  former  action. 

Freeman,  Judgments,  g  259;  Steinbaeh  v.  JSe- 
UefP.lne.  Cb.  77  N.  Y.  498. 

Admissions  of  the  indorsee  would  not  be  ad- 
missible against  the  indorser.  So  the  same 
evidence  would  not  support  both  actions. 

See  Drennan  v.  JBunn,  14  West.  Rep.  184, 
124  IlL  175. 

There  is  no  such  privity  of  title  between 
Leslie  and  Grant  as  to  take  the  case  out  of  the 
rule  requiring  notice  in  order  to  make  the  Judg- 
ment binding. 

BIgelow,  Estoppel,  09,  70. 

The  note  was  not  pavment  of  the  debt  for 
which  it  was  given.  The  general  rule  is,  that 
the  taking  of  the  note  of  the  debtor,  or  even 
6L.RA. 


of  a  third  person,  for  a  debt,  does  not  pay  the 
debt  unless  expressly  so  agreed;  and,  upon  dis- 
honor of  the  note,  the  creditor  may  sue  and  re- 
cover either  on  the  note  or  the  original  con- 
sideration. 

Archibald  v.  ArgaU,  53  111.  807;  Cheltenham 
Stone  db  Q,  Co,  v.  Gatee  Iron  Worka,  14  West. 
Rea  592, 124  Ul.  028. 

When  the  note  is  dishonored,  the  original 
debt  revives,  and  the  note  becomes  merely  col- 
lateral security. 

2  Daniel,  Neg.  Inst.  §  1272. 

Leslie  therefore  had  an  undoubted  ri^ht, 
upon  takin£  up  the  note,  to  sue  on  the  original 
promise.  The  defendants'  liabilit^r  on  that 
promise  did  not  depend  on  their  liability  on  the 
note. 

See  Ea%tman  v.  Porter,  14  Wis.  89. 

Meeare.  Francis  A«  Riddle  and  Jolm  S» 
Stevensy  for  appellees: 

The  Constitution  of  the  United  States  says, 
in  g  1,  art.  4:  *'Full  faith  and  credit  shall  be 
given  in  each  State  to  the  public  Acts,  records- 
and  judicial  proceedings  of  every  other  State, 
and  the  Congress  may,  by  general  laws,  pre- 
scribe the  manner  in  which  such  Acts,  recorda 
and  proceedings  shall  be  proved,  and  the  effect 
thereof." 

See  also  Act  of  Congress  May  26,  1790. 

The  maker  of  an  indorsed  note  has  a  right  to 
reouire  that  there  shall  be  such  a  plaintiff  aa 
will  make  the  recovery  a  bar  to  any  other  ac- 
tion by  another  for  the  same  debt. 

Parke  v.  Brown,  16  HI.  454. 

If  a  party,  after  a  Judgment  against  him,  as- 
signs his  interest,  his  assignee  will  be  bound; 
as  it  is  conclusive  against  the  assignor  it  must 
be  against  the  assignee,  for  the  substitute  can 
be  in  no  better  position  than  the  principal. 

1  Herman,  Estoppel,  g  144 

After  appellees'  obligations  on  the  note  had 
been  discharged  under  proceedings  based  on 
that  very  contract,  no  arrangement  between 
Grant  and  the  payees,  made  after  the  rendition 
of  the  judgment,  could  impair  the  rights  of  ap- 
pellees thereunder  or  in  any  way  annul  the 
effect  of  their  judgment 

Zimmerman  v.  Zimmerman,  15  111.  84;  Drake 
V.  Perry,  58  III.  122;  Levi  v.  MeOraney,  1 
Morris  (Iowa)  91;  Soioard  v.  Coppage  (Ey.)  9- 
S.  W.  Rep  889. 

The  purpose  of  giving  notice  to  one  liable  U> 
indemnify  a  party  to  the  suit  is  not  in  order  to 
give  a  ground  of  action,  but  is  to  make  the 
Judgment  conclusive  evidence  of  the  liability 
of  the  indemnifying  party. 

Duffleld  V.  Scott,  8  T.  R.  874;  Drennan  v. 
Bunn,  14  West.  Rep.  134, 124  HI.  175. 

In  order  that  a  judgment  in  one  action  shall 
be  conclusive  in  another,  it  must  appear  with 
convenient  certainty  that  the  question  in  con- 
troversv  in  the  second  suit  was  litigated  and 
decided  in  the  first.  When  this  appears  on  the 
face  of  the  proceedings  in  the  former  action, 
the  mere  production  of  the  record  will  be 
enough. 

Herman,  Estoppel,  §  279 ;  Williams  v.  Hoi- 
lingeworth,  5  Lea  (Tenn.)  860;  Bagot  v.  Wit- 
liame,  8  Bam.  &  C.  235. 

It  may  be  entirely  true  that  the  giving  of  a 
note  or  bill  does  not  extinguish  the  debt  for 
which  they  were  given,  and  that  the  debtor,  oi> 
their  nonpayment,  may  bring  suit  for  the  debt; 
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but  that  right  is  "snhject  to  the  obligation  of 
surreDdering  up  the  bill  or  DOte  at  the  trial,  or 
acoouDting  for  its  absence. " 

3  Daniel,  Neg.  Inst.  §  1272. 

Even  if  tbe  appellant  could  have  avoided  the 
bar  of  the  prior  judgment  by  surreoderiDg  tbe 
note  at  the  trial,  that  was  souietbing  he  did  uot 
do,  but  on  the  contrary  made  it  the  oasis  of  his 
«uit. 

Crai^,  cT*.,  delivered  the  opinion  of  the 
court: 

.  This  was  an  action  of  assumpsit  brought  by 
George  and  John  H.  Leslie,  in  the  Superior 
Couri  of  Cook  County,  on  the  following  prom- 
issory note: 

f8,000.  Cincinnati,  Ohio,  August  24,  1888. 
Six  months  after  date  we  jointly  or  severally 
promise  to  pay  to  Geo.  and  Jno.  H.  Leslie  or 
order  three  thousand  00-100  dollars,  value  re- 
eeiveJ.  Payment  at  Third  National  Bank  of 
Cincinnati,  Ohio.  Charles  E.  Bonte, 

J.  Weller, 
George  H.  Bonte. 

Indorsed  on  back: 

"Please  pay  to  William  Grant  or  order.  Qeo. 
and  Jno.  H.  Leslie." 

The  note  was  given  for  shares  of  stock  in  a 
mining  company  known  as  the  "Santos  Manu- 
facturing &  Mining  Company."  The  note  was 
indorsed  and  transferred  m  Chicago  to  William 
Grant,  and  delivered  to  him.  After  Grant  had 
procured  the  note,  he  brought  suit  upon  it  in 
Hamilton  County,  Ohio,  where  the  makers  re- 
sided. All  of  the  makers  were  defendants  in 
that  suit,  and  on  February  25^  1885,  filed  an 
amended  answer  therein,  in  which  they  denied 
tiiat  Grant  had  received  the  note  before  matur- 
ity, and  set  up  as  a  defense  want  of  considera- 
tion, alleging,  among  other  things,  that  the 
stock  of  the  Santos  Manufacturing  &  Mining 
Company  which  they  received  from  the  pavees 
of  the  note  was  fraudulently  represented  by 
them  to  be  of  value,  when,  in  fact,  it  was  worth- 
less. To  this  answer  Grant  filed  a  reply,  tra- 
versing the  averments  of  the  answer,  and  upon 
the  issues  thus  made  up  a  trial  was  had  before 
a  jury  upon  tbe  merits  of  tbe  case,  resulting  in 
a  verdict  and  judgment  in  favor  of  tbe  defend- 
ants to  tbe  action.  October  16,  1886,  a  year 
and  a  half  after  the  rendition  of  the  judgment 
in  Hamilton  County,  Ohio,  George  and  John 
H.  Leslie  brought  this  action  upon  the  same 
note,  the  indorsement  which  they  had  original- 
ly made  on  the  note  to  William  Grant  having 
been  erased.  To  the  declaration  the  defendants 
filed,  with  others,  a  special  plea  setting  up  the 
Judgment  rendered  in  Ohio  in  bar  of  the  action, 
and  to  this  the  plaintiffs  replied  nul  tid  record. 
The  case  was  submitted  to  the  court  without  a 
Jury  by  agreement,  and  upon  the  issue  pre- 
sented by  tbe  plea  setting  up  the  Ohio  judg- 
ment, alter  the  evidence  was  all  in,  the  court 
held  the  following:  "And  the  court,  finditag 
that  the  note  was  made  and  assigned  in  the 
Btate  of  Dlinois,  and  that  at  the  time  the  note 
became  due,  and  ever  since  hitherto,  the  mak- 
ers thereof  were  residents  of  the  State  of  Ohio, 
and  not  of  the  State  of  Illinois,  held,  as  a  legal 
conclusion,  that  a  judgment  in  favor  of  the 
defendants  upon  the  merits  in  the  suit  brought 
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in  the  State  of  Ohio  against  them  by  tbe  as- 
signee was  no  bar  to  the  action  by  the  payees, 
and  therefore  the  plaintiff  was  entitled  to  re- 
cover." 

On  appeal  to  the  appellate  court  the  judg- 
ment of  the  superior  court  was  reversed. 

There  is  but  one  question  presented  by  this 
record,  and  that  is  wbether  the  judgment  ren- 
dered in  Hamilton  County,  Ohio,  is  a  bar  to 
this  action.  The  appellate  court  held  that  it 
was.  If  Grant  had  recovered  judgment  on  the 
note  in  the  action  in  Ohio,  the  note  would  have 
been  merged  in  the  judgment,  and  no  other  ac- 
tion could  be  maintained  against  the  defendants 
on  the  note.  This  principle  was  clearlv  estab- 
lished in  Wavman  v.  Cochrane,  85  til.  152, 
where  it  is  said:  "The  general  rule  is  that  by 
a  judgment  at  law  or  a  decree  in  chancery  the 
contract  or  instrument  upon  which  the  proceed- 
ing is  based  becomes  entirely  merged  in  the 
juagment." 

In  Freeman  on  Judgments,  §  216,  in  discuss- 
ing this  question,  the  author  says:  "The  weieht 
of  authority  in  the  United  States  shows  that 
whatever  may  be  a  cause  of  action  will,  if  re- 
covered upon,  merge  into  the  judgment  or  de- 
cree." 

No  judgment  was  rendered  upon  the  note 
against  the  makers,  but  the  validity  of  the  note 
was  in  issue,  and  the  makers  had  judgment 
against  the  owner  of  the  note  upon  the  merits. 
Tne  judgment  thus  rendered,  on  principle, 
ought  to  operate  as  a  satisfaction  of  the  note, 
and  a  complete  bar  to  any  subsequent  action 
brought  upon  it  by  any  person  in  whose  hands 
it  might  be  found.  2Simmerfnan  v.  Zimmer- 
man, 15  ni.  84,  is  an  authority  in  point  There 
Jacob  Zimmerman  executed  his  note  payable 
to  Runnley.  He  assigned  it  to  Peter  Zimmer- 
man, and  Peter  assigned  the  note  to  Thomas 
Craft.  Thomas  Craft  brought  suit  before  a  jus- 
tice of  the  peace  on  the  note,  and  on  a  trial 
judgment  was  rendered  against  him  for  costs. 
Subsequently  Peter  Zimmerman  brought  suit 
on  the  note  before  a  justice,  and  this  court  held 
that  the  first  action  brought  on  the  note  was  a 
bar  to  any  other  action  which  might  be  brought 
on  the  note  against  the  maker.  If  the  action 
brought  by  the  second  indorsee  on  the  note  was 
a  bar  to  a  recovery  on  the  instrument  in  a  sec- 
ond action  by  tbe  first  indorsee,  upon  the  same 
principle,  had  the  payee  of  the  note  brought 
the  action,  he  would  have  been  barred. 

In  Drake  v.  Perry,  68  111.  122,  a  judgment  in 
favor  of  tbe  maker  in  an  action  on  a  note  in  tbe 
name  of  the  payee  for  tbe  use  of  the  holder  was 
held  to  be  a  bar  to  a  second  action  on  the  same 
note  in  the  name  of  the  assignee. 

In  Iowa  the  Supreme  Court  of  that  State  in 
Lei>i  V.  McGraney,  1  Morris  (Iowa)  91,  held  that 
a  judgment  in  favor  of  the  maker  of  a  note  on 
the  merits,  in  an  action  by  the  assignee,  was  a 
bar  to  a  subsequent  action  brought  by  the 
payee.  The  same  doctrine  has  been  held  by 
the  Supreme  Court  of  Kentucky  in  the  late 
case  of  Soward  v.  Coppage  (Ky.)  9  S.  W.  Rep. 
889. 

No  reason  occurs  to  us  why  the  Leslies  should 
not  be  barred  and  concluded  by  the  judgment. 
They  indorsed  the  note,  and  delivered  it,  in- 
dorsed, to  Grant,  thus  placing  the  absolute  title 
and  ownership  in  him.  By  this  act  they  clothed 
him  with  authority  to  sue  in  his  own  name  the 
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fBsken  of  the  note.  He  brouelit  an  action  on 
tbe  note,  and  upon  a  trial  on  the  merits  he  was 
defeated.  After  judgment  was  rendered  Grant 
returned  the  note  to  the  LesUes.  Under  what 
uraogement  he  obtained  the  note  and  returned 
it  is  Dot  shown  by  the  evidence,  nor  is  it  mate- 
rial. They  can  only  be  regarded  as  purchasers 
from  Grant  He  had  the  title  when  the  iiial 
oonined  in  Ohio,  and  when  the  jud^^entwas 
reodered  against  him.  This  titlehe  transferred 
to  the  Leslies.  They,  after  purchasiDg  the  note 
from  him.  stood  in  bis  shoes.  If  he  could  not 
maintain  a  second  suit  on  the  note,  neither 
could  tbey.  Thev  acquired  Grant's  title  to  the 
note  subject  to  all  defenses  the  makers  might 
interpose  against  him.  Among  these  defenses 
was  a  judgment  in  bfur  of  tbe  note. 

W€  thiTJc  the  jvdgment  of  the  Appellate  Court 
ttneet,  and  it  wiU  be  c^fflrmecL 


UNITED  STATES  LIFE  INSURANCE 
CO.,  in  the.  City  of  New  York,  Appt, 

V. 

Elizabeth  KIELGAST,  Admrx.,  eta 

.(....HL...-) 

A  eoroner's  inqnlsltlcin*  under  the  statute  by 
which  ooronexB  are  required  to  proceed  substan- 
tlaUy  as  at  common  law,  and  the  Inquest  to  be 
sealdd  up  and  filed  with  the  olerk  of  the  circuit 
ooDiti  may  be  used  as  evidoice  to  show  the  cause 
of  the  persoo^B  death,  bi  an  action  to  xeoover  in- 
auanoe  on  his  life. 

(October  81, 1889.) 

APPEAL  by  defendant  from  ajudgment  of 
tbe  Appellate  Court  for  the  First  District 
ifflrming  a  Judgment  of  the  Cook  County  Su- 
perior Court  in  favor  of  plaintiff  in  an  action 
QpoQ  a  policy  of  life  insurance.    Bevereed. 

Tbe  facta  are  fully  stated  in  the  opinion. 

Meure,  Ishsuiit  Lincoln  &  Beale,  for  ap- 
pdlant: 

Laquisitions,  generally,  are  admissible  in  evi- 
deoce  as  a  species  of  Judicial  record  somewhat 
intlogous  to  judgments  in  rem, 

8tarkie,  £▼.  10th  Am.  ed.  *404,  405;  2Phill. 
Ev.  6th  ed.  •2^2,  268;  2  Taylor,  Ev.  6th  ed. 
|1487;lGreenl.  £v.  §  656. 

Inquisitions  of  lunacy  are  admissible  in  eyi- 
dence, 

1  Wharton,  Ev.  §  812;  2  Wharton,  Ev. 
^  1254;  2  PhilL  Ev.  5th  ed.  *266;  Banker  v. 
Banker,  63  N.  Y.  409. 

Inquests  of  office  are  admissible  in  evidence, 
and  a  coroner's  inquest  was  at  common  law 
amply  an  inquest  oi  office. 

Aie$  ▼.  Dawe,  4  Mason,  268;  Starkie,  Ev. 
lOtfa  Am.  ed.  *404;  8  Jacob,  L.  Diet,  title  In- 
ffuUt,  p.  454;  Rex  ▼.  Bhistoell,  8  T.  R.  722. 

Tbe  coroner's  Inquisition  would  have  been 
pmna  facie  proof  that  the  insured  committed 
SDicide. 

WaUier  y.  Mutval  L.  Ins,  Co.  65  Cal.  417; 
VHnee  cf  Walee  ete,  Aeeo.  Co.  v.  Palmer,  25 
B«v.  605;  Jcrvis,  Coroners,  p.  818  et  eeq.\  % 
Stevens,  Nisi  Prius,  *1642.  See  also  Burridge 
r.  BaH  ef  tmteex.  2  Ld.  Raym.  1292;  Sergeson 
V-  Sealf,  2  Atk.  412:  Faulder  v.  Silk,  8  Camp. 
1»;  BtaU  y.  Duffg,  89  La.  Ann.  419. 
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The  presumption  of  law  that  a  death  entirely 
unexplained  by  evidence  is  the  result  of  acci- 
dent IS  not  a  strong  presumption,  and  requires 
but  slight  evidence  to  be  overcome.  Tbe  cor- 
oner's mquisition  would  have  been  sufficient. 

Waliher  v.  Mutual  L.  Ins,  Co.  65  Cal.  417; 
Prince  of  Wales  etc.  Aeao.  Co.  v.  Palmer,  25 
Beav.  606. 

Mr.  George  F.  Westover  for  appellee. 

Craig',  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  brought  by  Elizabeth 
Eielgast,  administratrix  of  the  estate  of  Otto 
Wilhelm  Eielgast,  against  the  United  States 
Life  Insurance  Company,  in  the  City  of  New 
York,  to  recover  the  amount  of  a  policy  issued 
by  the  company  to  the  deceased  on  the  22d  day 
of  July,  18»4.  To  the  declaration  tbe  defend- 
ant pleaded  the  general  issue,  and  also  filed  one 
special  plea,  in  which  it  set  up  that  the  policy 
of  insurance  contained  a  provision  that  if,  with- 
in three  years  from  the  date  of  the  policy,  the 
insured  should  die  by  any  act  of  self-destruction 
whatever,  the  policy  should  become  null  and 
void;  and  that  tbe  insured.  Otto  Wilhelm  Eiel- 
gast, did  die  by  an  act  of  self-destruction,  to 
wit,  by  shooting  himself  with  a  pistol,  by 
means  whereof  the  policy  of  insurance  became 
void.  It  appears  that  a  coroner's  inqu&<«t  was 
held  over  tbe  body  of  the  deceased  by  the  cor- 
oner of  Cook  County  and  a  jury,  and  in  mak- 
ing proofs  of  death  a  certified  copj  of  the  rec- 
ord of  the  coroner's  inquest,  consisting  of  the 
inquisition  and  the  deposition  of  three  wit- 
nesses, was  returned  to  the  insurance  company 
as  a  part  of  tbe  proofs  of  death.  The  inquisi- 
tion shows  on  its  face  that  Eielgast  came  to  his 
death  on  tbe  17th  day  of  January.  1885;  that 
the  death  was  caused  by  a  pistol  snot  fired  by 
tbe  band  of  the  deceased  while  laboring  under 
a  fit  of  temporary  insanity.  On  the  trial  the 
defendant  oflPereu  in  evidence  the  certified  copy 
of  the  inquisition  which  had  been  returned  to 
defendant  as  a  part  of  proofs  of  dt-ath.  The 
court  excluded  the  evidence.  The  defendant 
then  offered  in  evidence  tbe  original  papers  of 
which  those  previouslv  offered  were  copies,  of- 
fering the  entire  set  of  papers  together,  includ- 
ing the  verdict  and  testimony.  This  evidence 
was  also  excluded.  The  defendant  excepted  to 
tbe  decision  of  the  court  in  excluding  the  evi- 
dence so  offered;  and  the  determination  of  tbe 
ruling  of  the  court  on  the  evidence  is  the  prin- 
cipal question  presented  by  the  record.  The 
inquisition  was  as  follows: 

State  of  Illinois,  County  of  Cook— ss.: 

An  inquisition  was  taken  for  the  people  of 
tbe  State  of  Illinois,  at  88  Orant  Place,  m  the 
City  of  Chicago,  in  said  County  of  Cook,  on 
the  18th  day  of  January,  A.  D.  1885,  before 
me,  Henry  L.  Hertz,  coroner  in  and  for  said 
county,  upon  view  of  the  body  of  Otto  W. 
Eielgast,  then  and  there  lying  dead,  upon  the 
oaths  of  six  good  and  lawful  men  of  tbe  said 
county,  who  being  duly  sworn  to  inquire  on 
tbe  part  of  the  people  of  the  State  of  Illinois 
into  all  the  circumstances  attending  the  death 
of  the  said  Otto  W.  Eielgast,  and  by  whom 
the  same  was  produced,  and  in  what  manner 
and  when  and  where  the  said  Otto  W.  Eielgast 
came  to  his  death,  do  say,  upon  their  oaths  as 
aforesaid,  that  the  said  Otto  W.  Eiel($ast,  now 
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lying  dead  at  88  GraDt  Place,  In  said  City  of 
Chicngo,  County  of  Cook,  State  of  niinois, 
came  to  bis  death  on  the  17Ui  day  of  January, 
A.  D.  1885;  and  we,  the  Jury,  find  that  O.  W. 
Eielgast  came  to  his  death  on  the  ni&^bt  of 
January  17,  1885,  by  a  pistol  shot  fired  by  his 
own  hand  while  laboring  under  a  fit  of  tem- 
porary insanity.  In  testimony  whereof  the 
said  coroner  and  the  Jury  of  this  inquest  have 
hereunto  set  their  hands  the  day  and  year 
aforesaid.  Douglas  Barstow,  Foreman. 

LouiB  Gasselin, 
O.  W.  Haynie, 
H.  M.  Gillette, 
Angelo  Faiel, 
M.  J.  Shute, 
Henry  L.  Hertz,  Coroner,    . 
P.  Knoff,  Deputy. 

Among  the  depositions  was  one  given  by  ap- 
pellee, as  follows: 

The  deceased  is  my  husband.  He  was 
thirty-nine  years  of  age,  and  was  bom  in 
Germany.  Insurance  agent  by  occupation. 
On  the  evening  of  January  17th,  at>out  0 
o'clock  P.  M.,  I  heard  a  shot  fired  in  his  room. 
We  hollered,  and  went  down  stairs,  and  sent 
my  hired  girl  for  the  police.  When  he  came, 
we  went  up  stairs,  where  we  found  the  deceased 
dead.  All  of  a  week  ago  he  said  he  would  kill 
himself.  That  was  every  day  for  the  last  six 
days.  On  the  evening  of  January  17th,  when 
he  arrived  home,  he  kissed  his  little  boy,  and 
said,  "Charlie,  this  is  the  last  kiss  that  you  will 

§ive  your  father."    For  the  last  week  he  was 
rinking  more  than  usual. 

her 

Elizabeth    X    Eielgast. 

mark. 

We  flhall  not  stop  to  inquire  whether  the 
court  erred  in  excluding  the  oflTered  evidence 
as  a  part  of  the  proofs  of  death,  but  we  will 
proceed  at  once  to  determine  the  question 
whetherthe  inquisition  was  competent  evidence 
for  the  defendant  under  its  special  plea  tending 
to  prove  that  Eielgast  came  to  his  oeath  by  his 
own  hand.  The  office  of  coroner,  at  the  com- 
mon law,  is  an  ancient  one;  so  much  so  that 
Jervis  on  Coroners  (page  2)  says  "that  the  office 
of  coroner  is  of  so  great  antiquity  that  il;s  com- 
mencement is  not  known." 

Id  2  Bacon,  Abr.,  428,  it  is  said:  "The  powers 
and  duties  of  a  coroner  are,  by  the  common 
law,  both  jjudicial  and  miDisterial.  His  judi- 
cial autbonty  relates  to  inquiries  into  the  cases 
of  sudden  death,  with  the  aid  of  a  jury,  super 
visum  corporis,  when  the  death  has  happened." 

And  Blackstone  says  (1  Com.  848):  "The 
office  and  power  of  a  coroner  are  also,  like 
those  of  the  sheriff,  either  judicial  or  ministe- 
rial, but  principally  iudicial.  This  is  in  great 
measure  ascertained  by  Statute  (4  Ed  w.  I.)  ds 
officio  coronatoris;  and  consists,  first,  in  in- 
Quiring,  when  any  ptrson  is  slain,  or  dies  sud- 
den ly,  or  in  prison,  concerning  the  manner 
of  his  death.  And  this  must  be  super  visum 
corporis;  for,  if  the  body  be  not  found,  the 
coroner  cannot  sit." 

In  Giles  v.  Brown,  1  Mill.  Const.  Bep.  (S. 
C.)  290,  it  is  said:  "Coroners  are  veiy  ancient 
officers  at  the  common  law.  ...  In  England 
they  are  chosen  bjy  the  freeholders  of  the 
county;  •  .  •  and  their  powers,  when  appoint- 
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ed,  are  either  judicial  or  ministerial.  The* 
judicial  power  of  a  coroner  is,  first,  to  inquire 
into  or  concerning  the  death  of  a  man,  whe& 
anyone  is  slain  or  dies  suddenly,  by  a  jury  of 
inquest  super  visum  corporis,  and  this  must  be- 
done  at  the  place  where  the  death  happened; 
and  If  anyone  be  found  guilty,  by  this  inquest, 
of  murder  or  other  homicide,  he  is  to  commit 
him  to  prison  for  further  trial.  They  are  also 
to  make  inquiry  ...  of  all  things  which  oc- 
casioned it;  after  which  it  is  his  duty  to  certify 
the  whole  of  this  inquisition,  under  bis  seal  ana 
the  seals  of  the  jurors,  together  with  the  evi- 
dence thereon,  to  the  court  of  Being's  Bench  of 
the  next  assizes." 

The  earliest  English  statute  relating^  to  cor- 
oners was  passed  in  the  tenth  year  of  Edward 
the  First,  and  it  is  said  by  Jervis  on  Coroners, 
p.  29,  that  it  was  merely  directory,  and  in  af- 
firmance of  the  common  law.  The  first  Act 
of  the  Legislature  of  this  State  regulating  tlie 
duties  of  coroner  was  passed  March  2,  1819. 
The  next  statute  was  passed  January  20,  1821 
(Laws  1821.  p.  22).  This  Act,  upon  an  exami- 
nation, will  be  found  to  be  substantially  like 
the  Statute  of  4  Edw.  I.  Our  present  Statute 
does  not  differ  materially  from  the  earlier  Acts; 
indeed,  coroners  are  now  required  to  proceed 
substantially  as  at  common  law,  and  as  re- 

Suired  by  the  Statute  of  4  Edw.  I.  Under  see- 
on  9  of  our  present  Statute  relating  to  coro- 
ners, they  are  made  conservators  of  the  peace  in 
their  respective  counties,  bection  18  makes  it 
the  duty  of  the  coroner,  upon  information  that 
the  dead  body  of  any  person  is  found  or  lyin^ 
within  the  county,  supposed  to  have  come  to 
his  death  by  violence  or  any  undue  means,  to 
repair  to  the  place  where  the  dead  body  is,  and 
take  charge  of  the  same,  and  summon  a  jury 
of  six  lawful  men  of  the  neighborhood  to  as- 
semble where  the  bod]^  is,  and,  upon  a  vie'w 
of  the  body,  to  inquire  into  the  cause  and  man- 
ner of  the  death. 

Section  17  makes  it  the  duty  of  the  jury,  af- 
ter being  sworn,  to  inquire  how,  in  what  man- 
ner, ana  by  whom  or  what  the  said  dead  body- 
came  to  its  death,  and  of  all  other  facts  of  and 
concerning  the  same,  together  with  all  material 
circumstances  in  any  wise  related  to  or  connect- 
ed with  the  said  death,  and  make  up  and  si^n 
a  verdict,  and  deliver  tihe  same  to  the  coroner. 

Sections  19  and  20  are  as  follows:  "(19)  If 
the  evidence  of  any  witness  shall  implicate  any 
person  as  the  unlawful  slayer  of  the  person  oyer 
whom  the  said  inquisition  shall  be  held,  the 
coroner  bhall  recognize  such  witness,  in  such 
sum  as  he  may  think  proper,  to  be  and  appear 
at  the  next  term  of  the  circuit  court  for  the 
said  ooun^,  there  to  give  evidence  of  the  mat- 
ter in  question,  and  not  depart  without  leave, 
except  that  in  the  Countv  of  Cook  the  recogni- 
zance shall  be  to  the  Criminal  Court  of  Cook 
County.  (20)  If  any  witness  shall  refuse  to 
enter  into  such  recognizance,  it  shall  be  the 
duty  of  the  coroner  to  commit  the  witness  ao 
refusing  to  the  common  jail  of  the  county, 
there  to  remain  until  the  next  term  of  the  said 
court,  and  the  coroner  shall  carefully  seal  up^ 
and  return  to  the  clerk  of  (he  court  the  verdict 
of  the  jury  and  the  recognizances,  and  it  shall 
be  the  duty  of  the  clerk  to  carefully  file  and 
preserve  the  same." 

Section  21  requires  the  coroner  to  reduce  to 
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wrttin^  the  testimony  of  each  witness  examined 
at  the  inquest,  which  testimony  shall  be  filed 
by  the  oonmer  in  bis  office  and  preserved. 

Section  22  provides  that  the  coroner  shall 
keep  a  record  of  each  inquest 

Section  26  provides  that,  if  a  person  impli- 
cated by  the  inquest  is  not  in  custody,  the  cor- 
oner shall  apprehend  and  commit  such  person 
to  the  Jail  of  Uie  county,  there  to  remain  until 
dischanred  by  due  course  of  law. 

The  foregoing  are  the  principal  sections  of 
the  Statute  which  relate  to  the  inquest  of  the 
coroner;  and  from  the  nature  and  character  of 
the  proceeding,  as  it  has  been  recomized  by 
courts  and  law  writers,  we  must  aetermine 
whether  a  coroner's  inquisition  should  be  used 
as  evidence  in  a  case  of  this  character.  It  will 
be  observed  that  the  evidence  of  all  witnesses 
examined  before  the  coroner  is  required  to  re- 
main in  his  office,  while  the  inquest  must  be 
sealed  up  and  returned  to  the  clerls  of  the  cir- 
cuit court  of  the  county,  where  it  shall  be  filed. 
Thus  the  inquest  becomes,  by  force  of  the  Stat- 
ute, a  *^eooTd  of  the  circuit  court, — ^a  public 
record  of  the  county  where  the  inquest  is  held. 
It  is  a*  record  containing  tbe  results  of  a  pub- 
11'*  inqairj,  made  by  a  public  officer  under 
authority  of  law,  relating  to  matters  in  which 
the  paUic  have  an  interest.  Shall  it  be  held 
that  a  pubKc  record  of  this  character  shall  not 
be  evidence  in  a  judicial  proceeding  tending  to 
prove  the  facta  found  to  be  true  on  the  face  of 
snch  record?  We  are  not  prepared  to  adopt  a 
rale  of  that  kind.  Moreover,  we  believe  the 
we^ldit  of  authority  to  be  in  favor  of  the  ad- 
mission of  such  evidence. 
1  Starkie,  Ev.,  1809,seem8  to  lay  down  the  rule 
that  an  inquisition  is  admissible  in  evidence. 
He  flays:  "In  Sergeton  v.  Sealy,  2  Atk.  412, 
Lord  Mardwicke  said  that  inquisitions  of 
hmacj,  inquisitions  fxftt  m&rtem,  and  others, 
were  always  admissible,  though  not  conclusive. 
In  the  case  of  Burridge  v.  Earlof  Suaex,  2  Ld. 
Baym.  1292,  an  inquisition  potttnortem,  setting 
oat  the  tenor  of  a  deed,  was  held  to  be  crvidencc 
<rf  the  deed." 

1  Greenleaf  on  Evidence,  ^  566,  in  speakine  of 
inqaisitions,  says:  "These  are  tbe  result  of  in- 
quiries made  under  competent  public  authority 
to  ascertain  matters  of  public  interest  and  con- 
oera.  They  are  said  to  be  analogous  to  pro- 
ceedings in  rem,  being  made  on  TOhalf  of  tbe 
public:  and  that  therefore  no  one  can  strictly 
be  said  to  be  a  stran^r  to  them.  But  tbe  prin- 
ciple of  their  admissibility  in  evidence  between 
private  persons  seems  to  be  that  they  are  mat- 
ten  of  public  and  general  interest,  and  there- 
fore within  some  of  the  exceptions  to  tbe  gen- 
eral rule  in  regard  to  hearsay  evidence.  .  .  . 
The  general  rule  in  regard  to  those  documents 
is  that  they  are  admissible  in  evidence,  but  that 
they  are  not  conclusive,  except  against  the  par- 
ties immediately  concerned  and  Uieir  privies." 
See  also,  2  Phill.  £v.  5th  Am.  ed.  262;  2  Taylor, 
£v.  etb  ed.  g  1487,  where  the  same  doctrine  is 
aonouoced. 

In  People  v.  Detine,  44  Cal.  462,  the  question 
arose  whether  the  evidence  of  a  witness  taken 
before  the  coroner  could  be  used  to  contradict 
Ihe  evidence  of  the  same  witness  subsequently 
given  on  a  trial  in  court.  In  considenng  tbe 
question,  it  Is  said:  "Tbe  testimony  had  been 
Rtomed  into  court  as  part  of  certain  proceed- 
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inflrs  judicial  in  their  character,  had  before  an 
officer  appointed  by  law.  and  expressly  charged 
with  the  duty  of  reducing  or  causing  it  to  be 
reduced  to  writing,  and  returning  it  into  court. 
At  common  law,  as  well  as  under  tbe  Statute 
of  Edward  I.,  and  our  Statute  concerning  cor- 
oners, which  are  but  declaratory  of  tbe  com- 
mon law,  the  coroner  holding  an  inquest  euper 
vieutn  corporis  is  in  the  performance  of  func- 
tions judicial  in  their  character  {B^,  v.  White, 

8  El.  &  El.  144;  Oileev,  Brown,  1  Mill.  Const. 
Rep.  (S.  C.)  231;  BoieliniereY.  8t,  Louis  Co.  82 
Mo.  876);  so  distinctly  judicial  that  he  is  pro- 
tected under  tbe  principles  which  protect  judi- 
cial officers  from  responsibility  in  a  civil  action 
brought  by  a  private  person  {Oamett  v.  Fer^ 
rand,  6  Bam.  &  C.  611).  Whether  his  pro- 
ceedings be  entered  upon  tbe  coroner's  roll  at 
common  law  and  the  Statute  of  Edward,  or  re- 
turned into  court  under  our  own  Statute,  they 
amount  to  entries  concerning  matters  of  public 
interest,  made  under  the  sanction  of  an  official 
oath,  and  in  compliance,  or  presumed  com- 
pliance, with  tbe  requirements  of  law.  In  our 
investigations  we  have  not  found  any  authority 
in  text  books  or  adjudicated  cases  which  dis- 
tinguishes between  these  and  any  other  official 
proceedings  taken  and  returned  in  the  discharge 
of  official  duty,  as  to  their  admissibility  in  evi- 
dence upon  the  principle  referred  to. "  See  also 
Faulder  v.  Silk,  8  Camp.  126;  Sills  v.  Broum, 

9  Car.  &  P.  601. 

The  citation  of  other  authorities  would  seem 
to  be  unnecessary.  We  are  satisfied,  both  upon 
principle  and  authoritv,  that  tbe  coroner's  in- 
quisition was  admissible  in  evidence.  The  in- 
quisition was  made  by  a  public  officer,  acting 
under  the  sanction  of  an  official  oath,  in  the 
discharge  of  a  public  duty  enjoined  upon  him 
by  the  law;  and  when  it  is  returned  into  court, 
and  Ib  filed,  we  see  no  reason  why  it  should 
not  be  competent  evidence  tending  to  prove 
any  matter  properly  before  the  coroner  which 
appears  upon  the  face  of  the  inquisition.  We 
do  not  hold  that  such  evidence  is  conclusive, 
but  only  that  it  is  competent  evidence  to  be 
considered. 

Reliance  is«placed  by  the  plaintiff  on  Pitts^ 
burgh,  0.  d  St.  L.  B.  Co,  v.  McOrath,  116  r.l. 
172,  1  West.  Rep.*648,  as  an  authority  sustain- 
ing the  ruling  of  the  circuit  court  That  was 
an  action  brought  against  the  railwav  companv 
to  recover  damages  for  the  killing  oi  plaintiff  s 
intestate,  and  on  the  trial  the  court  excluded 
the  deposition  of  a  witness  taken  before  tbe 
coroner.  That  ruling  was  approved',  but 
whether  a  coroner's  inquisition  was  admissible 
in  evidence  was  not  raised,  nor  was  it  decided, 
and  hence  the  decision  cited  and  relied  upon 
has  no  bearing  whatever  on  tbe  question  pre- 
sented by  this  record. 

We  are  of  the  opinion  thai  the  court  erred  tH 
excluding  the  inquisition,  and  for  that  reason 
the  judgment  of  the  Appellate  and  Superior 
Courts  will  be  reversed,  and  the  cause  remanded 
to  the  Superior  Court  for  another  trial, 

Bailey,  J,,  having  heard  this  case  in  the 
Appellate  Court,  took  no  part  in  its  decisioD 
here. 

Baker*  J.,  concurring: 
I  concur  in  the  view  of  the  case  taken  in  the 
opinion  of  Justice  Craig.    The  appellate  court 
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evidently  misapprehended  the  scope  and  effect 
of  the  decision  of  this  court  in  Fittaburgh,  C.  d 
f^t.  L,  R,  Oo.  V.  McOrath,  115  III.  172,  1  West. 
Rep.  G48.  That  case  is  authority  to  sustain  the 
action  of  the  superior  court  in  excluding  from 
the  Jury  the  depositions  taken  at  the  coroner's 
inquest,  but  not  to  justify  the  ruling  against  the 
admission  in  evidence  of  the  inquisition  itself, 
that  is,  the  verdict  of  the  jury,  as  independent 
evidence  of  suicide.  In  fact,  no  question  in  re- 
gard to  the  inquisition  arose  in  that  case.  The 
courts  below  were  probably  misled  by  the  in- 
advertent use  in  one  place  in  the  opinion  of 
the  word  "inquisition  instead  of  the  word 
"deposition"  or  "testimony."  It  is  apparent 
from  the  context  that  one  or  the  other  of  these 
latter  words  were  intended,  for  otherwise  the 
expression  is  inaccurate.  At  common  law,  and 
in  this  State  until  the  adoption  of  the  Constitu- 
tion of  1848,  a  coroner  and  his  jury,  holding 
an  inquest  post  mortem,  constituted  a  court, 
with  iudicial  power.  Our  present  Statute  in 
regard  to  coroners  is  substantially  a  re-enact- 
ment of  the  Statute  of  4  £dw.  I.,  and  that  was 
held  to  be  merely  in  affirmance  of  the  common 
law.  In  early  days,  the  finding  of  the  coroner 
and  his  jury  was  regarded  as  a  judicial  deter- 
mination of  a  very  absolute  and  binding  char- 
acter; and  my  Lord  Coke  considered  an  inqui- 
sition oifeU)  de  se,  taken  by  the  coroner  super 
visum  corporis,  to  be  conclusive  evidence  of  the 
fact  against  the  executors  or  administrators  of 
the  deceased.  Through  the  influence  of  Lord 
Hale  the  doctrine  was  modified  to  the  extent 
that  il  was  settled  that  such  inquisition  might 
be  traversed,  he  conceiving  it  unreasonable 
that  the  executors  or  administrators  should  be 
concluded  by  an  inquisition  which  might  be 
taken  by  the  coroner  behind  their  backs,  with- 
out an  opportunity  afforded  them  to  make  an- 
swer. The  rule  which  now  obtains,  as  appears 
from  the  text  books,  and  also,  almost  without 
exception,  from  the  decided  cases,  is  that  inqui- 
sitions post  mortem  are  admissible  in  evidence, 
but  are  not  conclusive.  The  general  doctrine, 
as  stated  in  1  Green  leaf  on  Evidence,  §  556,  is 
ttiat  these  inquisitions  are  within  the  exceptions 
to  the  rule  in  regard  to  hearsay  evidence,  and 
are  distinguished  from  other  hearsay  evidence 
in  having  peculiar  guaranties  for  their  accura- 
cy, and  are  the  results  of  inquiries  made  under 
competent  public  authority  to  ascertain  matters 
of  public  interest  and  concern,  and  that  no  one 
can  be  considered  a  stranger  to  them.  The 
only  difficulty  in  respect  to  the  admissibility  in 
evidence  of  the  inquisition  itself  is  found  in  the 
fact  that  section  1  of  article  6  of  the  Constitu- 
tion of  1870  provides  that  "the  judicial  powers, 
except  as  in  this  article  is  otherwise  provided, 
shall  be  vested  in  one  supreme  court,  circuit 
courts,  county  courts,  justices  of  the  peace, 
\yA\ce  magistrates  and  in  such  courts  as  may  be 
created  by  law  in  and  for  cities  and  incorpo- 
rated towns."  Said  article  6  disposes  of  all  the 
iudicial  power  of  the  State,  and  completely 
exhausts  the  subject,  and  a  coroner's  inquMtis 
not  provided  for  therein.  So  it  is  certam  that 
in  this  Slate,  and  under  its  present  Constitu- 
tion, the  coroner  and  his  jury  do  not  constitute 
a  court,  and  are  not  clothed  with  judicial  pow- 
ei3,  as  was  the  case  at  common  law. 

The  inquisition  not  being  the  result  of  a  ju- 
dicial proceeding,  is  the  old  common-law  i-ule 
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of  evidence  that  it  ia  competent  testimony  there- 
by abrogated?  I  think  not,  and  am  of  opinion 
that  common-law  principles  and  the  analogies 
of  the  law  and  the  decisions  of  this  cotirt  justi- 
fy such  conclusions.  The  provision  found  in 
section  1  of  article  6  of  the  Constitution  of  1848 
was  substantially  that  contained  in  the  present 
Constitution.  An  Act  of  March  8, 1845,  made 
provision  for  an  inquiry  before  a  sheriff  and  a 
jury  into  the  right  of  parties  claiming  property 
on  which  the  sneriff  had  levied  an  execution. 

In  Boioe  v.  BoiDen,  28  Dl.  116,  the  point  was 
made  that  this  inquest  or  trial  of  the  right  of 
property  created  by  the  Statute  for  the  purpose 
of  enabling  the  sheriff  to  interpose  the  verdict 
of  a  jury  as  his  justification  for  selling  the  prop- 
erty, or  restoring  it  to  the  claimant,  as  the  ver- 
dict might  direct,  had  been  abolished  by  the 
Constitution  of  1848.  The  court  held  other- 
wise, and  that  said  law  was  in  no  respect  in 
derogation  of  the  Constitution.  It  was  held 
that  the  verdict  of  a  lury  under  this  Statute  af- 
forded a  complete  indemnity  to  the  sheriff,  and 
it  was  there  said :  *  *In  the  inquiry  or  inquest  the 
sheriff  decides  nothing;  nor  does  he,  nor  the 
jury,  pronounce  any  judgment.  The  jury 
sign  and  render  a  verdict  only,  and  to  the  effect 
that,  from  the  facts  before  them,  the  property, 
prima  facie,  belongs  to  the  claimant,  or  to  the 
defendant  in  the  execution,  aa  the  case  may  be, 
so  far  as  the  writ  is  concerned."  Of  course, 
under  this  decision,  the  verdict  of  the  jury, 
found  at  the  sheriff's  inquest,  would  have  been 
admissible  as  testimony  in  favor  of  the  sheriff 
in  suit  brought  by  claimant  for  selling  the  prop- 
erty, or  in  suit  brought  by  the  execution  cred- 
itor for  abandoning  the  levy,  or  against  the 
sheriff  in  suit  prosecuted  by  the  claimant  for 
selling  after  a  verdict  .in  his  (the  claimant's) 
favor. 

In  Andrmes  y.  People,  75  III.  605,  it  was  held 
that  the  Act  of  1873,  making  the  collector's  re- 
turn in  writing,  and  under  oath,  to  the  sheriff 
or  county  treasurer,  of  the  taxes  levied  by  a 
town  or  city  due  and  unpaid,  prima  facie  evi- 
dence that  all  the  requirements  of  the  law  had 
been  complied  with  m  the  assessing  and  levy- 
ing of  the  taxes  therein  returned  as  unpaid,  and 
that  said  taxes  were  due  and  unpaid,  is  not 
liable  to  the  constitutional  objection  that  it 
gives  the  collector  judicial  power  to  determine 
the  question  of  delinquency,  since  this  report  is 
only  made  prima  facie  evidence  of  that  fact. 

In  Spencer  v.  People,  68  111.  618;  Porter  v. 
RocAford,  R.  L  d  St.  L.  R,  Oo.  76  111.  561; 
East  St.  Louis  Connecting  R,  Co,  y.  People,  8 
West.  Itep.  842, 119  ill.  182;  St.  Louis,  B.  <ft 
T,  R.  Co.  V.  People  (Dl.)  21  N.  E.  Rep.  848,  and 
in  numerous  other  cases,  this  court  has  held 
that  the  valuation  for  taxation  of  certain  kinds 
of  property  is  by  the  Statute  committed  to  the 
state  board  of  equalization,  and  that  its  decis- 
ion is  judicial  in  its  nature,  and  can  only  be 
assailed  for  fraud  or  want  of  jurisdiction.  So, 
also,  at  common  law,  inquisitions  of  lunacy- 
and  inquests  of  office  are  admissible  in  evi- 
dence: and  it  is  not  understood  that  the  provis- 
ion of  our  State  Constitution  in  question  has 
rendered  them  incompetent  as  testimony. 
Moreover,  under  our  Statutes,  the  findings* 
reports  or  schedules  of  various  commissioners, 
boards  and  officers  are  either  made  competent 
evidence  or  prhna  facie  evidence  in  express 
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tenm,  or  are  given  the  legal  effect  of  evidence. 
SeeEev,  Stat  1874,  chap.  24,  §  145,  in  respect 
to  commissioneTS  appointed  to  make  special  as- 
aessments;  section  8,  of  the  Extortion  and  Un- 
just Discrimination  Act,  in  respect  to  schedules 
made  by  the  railroad  and  warehouse  commis- 
aonera;  chapter  2,  §  11,  in  rej^rd  to  auditors  in 
actions  of  account;  the  provision  of  chapter  10 
with  reference  to  the  awards  of  arbitrations; 
the  provisions  of  chapter  41  in  regard  to  com- 
missionerB  to  assign  dower;  the  provisions  of 
chapter  106  in  regud  to  commissioners  to  make 
partition;  and  various  other  statutory  provis- 
ions of  like  character,  too  numerous  to  specify. 
Hy  conclusion  is  that,  while  undei  the  Con- 


stitution the  coroner  andcoroner's  Jury  no  longer 
com^se  a  court  with  judicial  power,  yet  the 
inquisition  or  verdict  made  by  them,  and  which 
is  required  to  be  returned  to  and  filed  in  the 
office  of  the  clerk  of  the  circuit  court,  and  which 
thereby  becomes  a  record  of  that  court,  is  com- 
petent testimony,  and  that  the  ruling  of  the 
trial  court  in  the  case  at  bar,  refusing  to  admit 
in  evidence  the  verdict  of  the  coroner's  jury 
which  inquired  into  the  matter  of  the  death  of 
Otto  Wilhelm  Eidgast,  deceased,  was  erroneous; 
and  I  concur  in  the  conclusion  that  for  error 
the  judgment  should  be  reversed,  and  the  cause 
remanded  to  the  superior  coiurt  for  another 
trial. 


KSNTUCKY  COURf  OF  APPEALS. 


LOUISVILLE  WATER  CO.,  Appt, 

COMMONWEALTH  OF  KENTUCKY  ^ 

al, 

(—.Ky ) 

A  mit  eannot  be  maintained  for  the  eol- 
leetion  of  tnTOO  in  the  absenoe  of  legislative 
authority ;  especially  where  an  ezpreaa  provision 
is  made  autiiorizlng  suit  for  that  purpose  afiraiost 
certain  corporations,  among  which  the  odo  from 
which  the  taxes  are  demanded  is  not  Included. 

(October  80, 1B88.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Louisville  Law  and  Equity  Court  in 
favor  of  plaintifEs  in  a  proceeding  for  the  col- 
lection of  certain  taxes.    Reversed, 

The  facts  sufficiently  appear  in  the  opinion. 

Mtetrs,  WiUiam  liindaay*  T.  L.  Bur- 
nett and  I«ane  &  Bnmett  for  appeUant. 

Meegn,  Helm  As  Brace»  for  the  Common- 
wealth: 

This  proceeding  is  exclusively  in  r^m  against 
the  property  of  the  Water  Company.  It  is 
simply  a  judicial  proceeding  to  enforce  a  lien 
which  the  statute  expressly  gives,  but  for  the 
enforcement  of  which  it  provides  no  mode  of 
I  procedaie.  The  remedy  by  sale  of  property  to 
enforce  the  lien  is  not  appbcable  to  a  case  like 
the  one  at  bar. 

LouimOs  Wat&r  Ob.  v.  EamiUan,  81  Ey.  522, 
823. 

The  Lefl^islature  has  imposed  a  moneyed  obli- 
gation or  liability  upon  the  corporation  and  in 
express  terms  gives  a  lien  on  the  property  of  the 
penon  liable  to  secure  the  payment  of  the 
money  thus  doe.  But  it  provides  no  mode  of 
procedure  at  all  for  the  enforcement  of  this  lien, 
and  equity  can  enforce  such  a  lien  by  proceed- 
inn  adapted  to  the  nature  of  the  property. 

See  Cooley,  Taxn.  2d  ed.  chap.  1,  p.  15,  chap. 
14,  p.  435:  SDesI^,  Taxn.  chap.  21, 1 126;  Bur- 
nraghs,  Taxn.  §  105;  Dillon,  Mun.  Corp.  8d  ed. 
chap.  19,  §  815;  BaUimore  v.  Howard,  6  Har. 
*  /.  384;  8taU  v.  Sewranee,  65  Mo.  889;  Cki- 
Tonddei  v.  Pieoi,  38  Mo.  180;  Dudley  v.  May- 
ieit,  8  N.  T.  9;  Almg  v.  Harris,  5  Johns.  175; 
T^ry  Co,  ▼.  8dma,  Jf.  dbM.R  Co.fS^Als^  568; 
StaU  ▼.  WiUiamM,  8  Tex.  886;  Houston  db  T.  O. 
R  Co.  ▼.  State,  89  Tex.  158;  8taU  v.  Duncan, 
6L.R.A. 


8  Lea,  679;  Melnemy  v.  Beed,  28  Iowa,  410; 
Merriam  v.  Moody,  26  Iowa,  172;  0,  S,  v. 
Lyman,  1  Mason,  482;  U,  8,  v.  Washington 
MiUs,  2  Cliff.  607;  Meredith  v.  U,  8. 38  U.  8. 18 
Pet.  486,  493(10  L.  ed.  258);  Dollar  8av,  Bank 
V.  U.  8.  86  U.  8.  19  Wall.  240  (22  L.  ed.  82). 

In  addition  to  the  foregoing  authorities  hold- 
ing that  judicial  proceedings  may  be  resorted  to 
when  no  other  remedy  is  given  by  statute  for 
the  collection  of  taxes,  there  is  another  line  of 
cases  which  hold  that  the  government  may  sue 
for  taxes  even  though  a  different  remedy  bo 
pointed  out  by  statute. 

Dollar  8av,  Bank  v.  U.  8,  86  U.  8.  19  Wall 
227(22  L.  ed.  60);  V,  8.  v.  Lyman,  supra;  U. 
8.  V.  Washington  Mills,  2  Cliff.  601;  Meredith 
V.  U.  8.  supra;  U.  8.  v.  Truck,  28  Fed.  Rep. 
846. 

Then  there  are  other  authorities  of  high 
standing  which  hold,  even  as  to  taxes  due  mu- 
nicipal corporations,  that  the  ^Ivincr  by  statute 
of  a  special  remedy  for  collecting  taxes  will  not 
exdude  the  right  to  collect  by  suit,  unless  such 
clearly  appears  to  have  been  the. legislative 
intent. 

Dubuque  v.  Dl,  Cent.  B.  Co.  89  Iowa,  66,  74; 
New  Haven  y.  Fair  Haven  db  W.  R  Co.  88 
Conn.  422,  9  Am.  Rep.  399;  Geneva  v.  Cole,  61 
111.398;  Dunlapv,  Gallatin  Co ASm.!;  Byan 
V.  Gallatin  Co.  14  lU.  78;  Camden  v.  Allen,  26 
N.  J.  L.  898.  8ee  also  Board  of  Education  v. 
Old  Dominion,  L  M.  dbMfg,  Co.  18  W.  Ya.  441; 
Andover  <ft  M.  Tump.  Corp.  v.  Gould,  6  Mass. 
44. 

In  the  cases  holding  that  a  tax  cannot  be  re> 
covered  by  suit  it  will  be  seen  that  the  statute 
law  of  the  8tate  provided  a  different  remedy 
which  was  deemed  exclusive. 

8ee  Packard  v.  Tisdale,  50  Me.  376;  Augusta 
V.  North,  57  Me.  892;  Hibbard  v.  Clark,  56  N. 
H.  155;  8taleyv.  Columbus,  86  Mich.  89;  Orapo 
V.  8tetson,  8  Met.  894;  Peiree  v.  Boston,  3  Met. 
520;  8haw  v.  Beckett,  26  Vt.  482. 

In  England  informations  of  debt  (a  legal 
remedy)  and  exchequer  informations  (an  equi- 
table  remedy)  to  recover  duties  on  importations, 
and  other  dues  of  the  Crown,  have  always  been 
common,  even  though  the  Acts  of  Parliament 
provided  a  different  mode  of  collection. 

Dollar  8av.  Bank  v.  C.8.9^  U.  8.  19  Wall 
240  (22  L.  ed.  82);  U.  8.  y.  Lyman,  1  Mason, 
482. 
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The  cases  holding  a  contrary  doctrme  are 
mostly  cases  in  which  an  individual  sought  to 
compel  the  levy  of  a  tax  as  a  means  of  collecting 
hin  debt. 

Menwether  v.  QarreU,  103  U.  8.  472  (26  Li 
ed.  197);  Thomp«m  v.  AlUn  Go.  115  U.  8.  660 
(29  L.  ed.  472);  Walkleyv.  MuicaUne,  73  U.  8. 
6  Wall.  481(18  L.  ed.  980);  Bm%  y.  Wai&rtawn, 
86  U.  8.  19  Wall.  107  (22  L.  ed.  72);  ffeine  v. 
Levee  Comrs.  86  U.  8.  19  WaU.  665  (22  L.  ed. 
223'. 

The  Kentucky  decisions  are  notoutof  the  line 
of  authorities  which  hold  that  where  a  tax  is 
imposed  b^  a  statute,  and  no  remedy  provided 
for  enforcmg  its  payment,  or  a  lien  is  given  to 
secure  it,  and  no  means  provided  for  enforcing 
the  lien,  resort  may  be  had  to  judicial  proceed- 
ings to  enforce  the  obligation  or  the  lien. 

See  Portland  Dry  Dock  c0  ln$,  Co,  v.  Pmrt- 
land,  12  B.  Mon.  77;  Instone  v.  Frankfort 
Bridge  Co,  2  Bibb,  678;  I7iomp9on  v.  Buckhan- 
non,  2  J.  T.  Marsh.  417;  TuU  v.  Qeohajen,  3  J. 
J.  Marsh.  877;  Prat/ier  v.  Davis,  13  Bush,  377; 
Busaell  v.  Mutdrauah'B  EiU,  0,  d  C,  Tump, 
Boad  Oo,  18  Bush,  310;  BrightweU  v.  Com,  79 
Ky.  589;  Stephena  v.  MiUer,  80  Kv.  49;  Johns^ 
ton  V.  Louisville,  11  Bush,  638;  meriwether  v. 
Oarrett,  102  U.  8.  614  (26  L.  ed.  206);  Eliza- 
bethtawndfP,  R  Co.  v.  WUzabethtown,  12  Bush, 
288;  Lincoln  Oo.  Ct.  v.  Louisville  d  If.  R.  Co. 
8  Ky.  Law  Rep.  438;  Louisville  Water  Oo.  y. 
Hamilton,  81  Ky.  517;  Jones  v.  Gibson,  82  Ky. 
561. 

Holt«  J,,  delivered  the  opinion  of  the  court: 
The  property  of  the  Louisville  Water  Com- 
pany not  havmg  been  assessed  for  state  taxes 
for  the  years  from  1882  to  1886,  inclusive,  the 
sheriff  of  the  county,  in  obedience  to  statutory 
provision,  returned  a  list  of  it  for  each  of  those 
years  to  the  county  court  clerk,  who  enlered 
the  same  upon  the  assessor's  books,  and  certi- 
fied it  to  the  state  auditor,  and  also  to  the 
sheriff  for  collection.  The  Company  refused 
payment,  claiming  that  it  was  exempt  from 
taxation  under  an  Act  of  the  Legislature:  It 
Is  a  corporation,  and,  as  its  name  indicates, 
supplies  the  City  of  Louisville  with  water. 
The  property  assessed  was  that  in  use  for  this 
purpose.  It  could  not,  therefore,  be  seized  and 
sold  by  a  collecting  officer,  as  this  would  de- 
prive the  city  of  water.  Its  safety,  as  well  as 
the  health  and  comfort  of  its  citizens,  required 
the  exercise  of  the  corporate  franchise,  and  for- 
bade interference  with  it  by  a  sale  of  the  means 
necessary  to  operate  it  The  sheriff  thereupon 
brought  this  action  in  his  own  name,  but  sub- 
sequently, by  an  amended  petition,  united  the 
Commonwealth  as  a  co-plaintiff,  asking  that  the 
Company  be  compelled  to  show  cause,  if  any 
existed,  why  it  should  not,  within  a  ^ven  time, 
pay  the  taxes  into  court,  and,  in  the  event  it 
failed  to  do  so  upon  the  court's  order,  that  it 
be  placed  in  the  hands  of  a  receiver,  and  its  re- 
ceipts applied  to  their  payment. 

Various  defenses  were  presented.  But  one 
question  requires  notice,  however,  as  it  is  de- 
cisive of  the  case.  The  lower  court,  upon  final 
hearing,  was  of  the  opinion  that  the  Company 
was  liable  to  taxation,  and  ordered  it  to  pay 
the  taxes  into  court  within  a  certain  number  of 
days.  This  it  declined  to  do,  and  thereupon 
a  receiver  was  appointed,  and  the  Company  nas 
6L.R.  A. 


appealed.  It  was  held  by  this  court,  in  the 
case  of  Baldmn  v.  Hewett  (Ky.)  11  8.  W.  Rep. 
803,  that  taxes  could  not  be  recovered  by  suit 
in  the  absence  of  legislative  authority;  and, 
there  being  no  statute  to  this  effect  in  this  State, 
save  as  to  railroad  companies,  an  action  for 
such  a  purpose  could  not  be  maintained,  even 
in  the  absence  of  ^ny  other  adequate  remedy. 
There  an  administrator  had  failed  for  several 
years  to  list  and  pay  the  taxes  upon  the  assets 
m  his  hands,  consisting  altogether  of  choses  in 
action.  When  the  suit  was  brought  seeking  a 
recovery  against  him  as  administrator,  be  had 
distributed  the  estate,  and  it  had  been  removed 
by  the  distributees  out  of  the  State.  It  is 
urged  that  this  case  differs  materially  from  that 
one;  that  here  the  statute  gives  a  lien  upon  the 
property  for  the  payment  of  the  taxes;  and  that 
the  proceeding  is  in  rem,  no  personal  judgment 
being  sought.  If,  however,  no  right  exists  to 
use  the  courts  as  a  vehicle  for  the  collection  of 
tax  claims,  we  fail  to  see  any  difference  be- 
tween the  two  cases.  It  is  said,  however,  that 
in  the  case  cited  an  adequate  remedy  in  fact 
existed,  but  was  ineffectual,  while  here  there  is 
none  whatever;  and  that  in  such  a  case  the  right 
to  sue  should  be  implied  as  a  matter  of  neces- 
sity. We  do  not  grant  that  such  a  difference 
exists  between  the  two  cases.  If  the  adminis- 
trator-had  still  been  in  possession  of  the  assets, 
no  suit  could  have  been  maintained  against  him 
for  the  taxes,  although  the  estate  could  not 
have  been  seized  for  them,  as  it  consisted  of 
choses  in  action.  It  is  true,  they  might  have 
been  reached,  in  the  manner  provided  by  stat- 
ute, by  the  summary  mode  of  attachment  by 
notice  served  upon  those  owning  them,  if  the 
debtors  could  have  been  found,  and  a  judg- 
ment obtained  in  the  county  court,  but  this 
would  have  been  because  the  Legislature  had 
expressly  provided  such  a  mode  of  collection. 
Granting,  however,  that  there  is  a  difference 
between  the  two  cases,  and  admitting  for  the 
sake  of  further  discussion  that  the  one  dted  is 
not  altogether  decisive  of  this  one,  yet  it  is  oer- 
tAinly  true  that  it  is  not  any  more  an  inherent 

})ower  of  a  court  to  collect  taxes  than  it  is  to 
evy  theuL 

It  has  been  held  by  this  court  that  a  tax  is  not 
a  debt  within  the  legal  meaning  of  the  term, 
and  therefore  assumpsit  cannot  be  maintained 
upon  it,  as  is  done  in  some  States  where  it  ia 
regarded  as  an  indebtedness.  It  comes  upon 
the  citizen  in  invitum,  and  its  payment  resta 
upon  the  duly  he  owes  to  the  State  in  return 
for  the  protection  extended  by  it  to  him.  The 
exercise  of  the  power  of  taxation  is  leirislative 
in  character,  while  the  collection  of  taxee^ 
when  once  authorized  by  the  law-makiu>( 
power,  is  ministerial.  The  one  is  legislative 
and  the  other  executive.  Neither  is  a  judicial 
act,  and  one  department  of  the  government 
should  be  careful  not  to  encroach  upon  the  do- 
main of  another.  It  is  true,  the  juciiciary  may- 
be called  upon  by  the  Legislature  to  enforce 
the  collection  of  taxes  in  a  judicial  way,  but  it 
has  not  done  so  in  this  State,  save  as  to  rail- 
roads, where  suit  has  been  authorized  to  re- 
cover them;  and  this  exceptional  case  infer- 
entially  says  that  this  remedy  cannot  be  resorted 
to  in  other  cases.  The  collection  of  taxes  de- 
pends, and  properly  so,  upon  the  remedies  af- 
forded by  statute.    Their  speedy  and  prompt 
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^ollectioii  is  necessary  to  the  life  of  the  State. 
The  interest  of  the  citizen  demands  that  it 
should  be  done  with  as  little  expense  as  possi- 
ble. If  resort  can  be  had  to  the  courts,  in  the 
absence  of  statutory  provision,  then  delay, 
•expense  and  abuse  will  certainly  foUow.  But 
it  may  be  said  it  is  only  in  cases  where  there  is 
DO  remedy,  or  it  is  ineffectual,  that  the  right  to 
-sue  for  taxes sho aid  be  implied.  We  are  aware 
that  it  has  been  held  by  some  courts,  and  said 
by  some  text-writers,  that  if  no  specific  remedy 
be  given  by  statute,  or  only  an  imperfect  orin- 
^adequate  one,  then  it  is  but  reasonable  to  infer 
that  a  remedy  by  suit  was  intended  by  the 
L^slature.  This  court  has,  however,  never 
-assented  to  such  a  rule.  Public  policy,  in  our 
opinion,  forbids  it.  Its  adoption  woula  burden 
the  courts  with  litigation,  and  be  likelv  to  lead 
to  abuse  of  such  a  character  as  not  oniv  to  un- 
justly harass  the  citizen,  but  injure  the  State 
greatly  more  than  it  would  suffer  by  the  loss 
of  taxes  from  its  non-adoption.  It  would  tend 
to  confuse  the  powers  of  the  different  depart- 
ments of  the  government,  and  there  would  be 
no  limit  to  its  exercise.  If  one  deli nquen t  c  >uld 
be  sued  because  he  had  made  a  fraudulent 
transfer  of  his  property,  or  another  for  some 
other  reason,  upon  the  ground  that  there  is  no 
remedy  or  adequate  one,  the  State,  in  the  end, 
would'be  the  sufferer.  Besides,  it  would  violate 
a  policy  which  has  prevailed  in  this  State  from 
its  earliest  history.  It  is  true,  it  has  been  said 
by  this  court,  in  some  cases,  that  wherever  a 
legal  liability  exists  the  law  raises  a  promise, 
and  assumpsit  lies;  that,  if  a  right  be  created, 
and  DO  remedy  appointed,  the  usual  remedy 
for  that  class  of  cases  will  be  appropriate;  that, 
when  tbe  statute  creates  a  liability,  and  provides 
DO  specific  remedy,  the  common  law  must  af- 
ford it;  and  that  when  the  chancellor  finds  a 
partj  with  a  legal  right,  but  no  remedy,  he 
should  furnish  it.  This  is  all  true,  generally 
speaking,  and  a  review  of  the  cases  shows 
that  they  were  /^neral  expressions,  used  in  the 
argument  contained  in  the  opinions,  and  where 
questions  unlike  this  one  were  presented. 

In  the  ca^  of  Portland  Dry  Bock  &  Ins,  Co. 
y.  PariUind,  12  B.  Mon.  77,  the  company  was 
required  by  its  charter  to  pay  annuallv  to  the 
€ity  of  Louisville  50  cents  on  each  $100  of  its 
capital  stock.  Subsequently  the  trustees  of 
the  Town  of  Portland  were  authorized  by  the 
Legislature  to  collect  annually  $200  of  the  as- 
sessment It  was  ur^ed  that  they  could  not 
jue  for  it,  but  must  collect  it,  as  they  did  their 
ordinary  taxes.  The  difference  between  thai 
case  and  this  one  is  manifest.  There  a  certain 
sum  was  fixed  by  statute,  and  the  fact  that  it 
was  called  a  tax  by  the  statute  creating  the  lia- 


bility did  not  preclude  an  action  of  debt  to  rci- 
cover  it. 

The  cases  of  Johnston  v.  LauisviUe,  11  Bush, 
627;  EUzahetJUoum  d:  P.  B.  Co.  v.  Elieabethtown, 
12  Bush,  283  and  Louisville  Water  Co.  v.  Ham- 
ilton, 81  Ey.  517, — are  not  in  conflict  with  the 
views  above  expressed.  Expressions  of  a  gen- 
eral character  may  be  found  in  the  argument 
in  the  opinions  in  those  cases  which  seem 
to  support  a  different  view;  but  the  question 
as  now  presented  was  not  then  before  the 
court,  nor  was  it  decided.  In  the  last-named 
case  the  water  company  sued  out  an  injunc- 
tion to  prevent  the  sale  of  some  property 
for  its  taxes.  It  was  not  sued  for  them,  r 
voluntarily  came  into  a  court  of  equity  asking 
relief,  and,  under  such  circumstances,  the 
court  said:  "The  chancellor,  having  been  ap- 
pealed to  by  the  appellant  [the  water  company] 
for  some  sort  of  relief,  should  have  taken 
co^izance  of  the  case,  and  required  the  appel- 
lant by  rule  to  pay  the  money  into  court,  and, 
if  not,  to  place  the  management  of  the  corpora- 
tion in  the  hands  of  a  receiver,  in  order  that  the 
burthen  might  be  discharged.'* 

It  is  apparent  that  case  is  not  this  one.  If, 
where  a  tax  has  been  imposed,  and  no  remedy 
or  any  adequate  one  furnished  for  its  collection 
by  the  statute,  it  were  in  our  opinion  a  correct 
rule  to  imply  the  right  to  sue  for  it  on  account 
of  the  silence  of  the  Legislature,  yet  we  would 
not  apply  it  in  view  of  the  fact  that  our  Leg- 
islature has  expressly  provided  that  a  railroad 
corporation  may  be  sued  for  its  taxes.  Gen. 
Stal.  App.  chap.  92,  p.  1021,  §  5. 

This  was  equivalent  to  a  declaration  by  it 
that,  in  the  absence  of  such  a  statute,  no  such 
suit  could  be  maintaiDcd.  The  judiciary 
should  not,  in  our  opinion,  merely  because  of 
legislative  silence  as  to.  the  collection  of  a  tax, 
imply  to  itself  a  nower  not  inherent  in  itself, 
and  the  exercise  of  which  will  not  only  be  con- 
fusing as  to  the  powers  of  the  different  branches 
of  the  government,  but  likely  to  lead  to  great 
abuse.  Indeed,  in  view  of  the  legislation  as  to 
taxes  owing  by  railroads,  it  cannot  do  so.  We 
do  not  intimate  whether,  in  this  Instance,  the 
taxes  are  or  are  not  owing,  but  merely  decide 
that  for  the  lack  of  legislation  no  action  can  be 
maintained  looking  to  their  collection.  If,  in 
such  a  case,  the  State  is  likely  to  lose  sd  v  of  its 
revenue,  the  Legislature  can,  by  additional 
legislation  in  the  form  of  penalties  for  nonpay- 
ment, or  by  authorizing  suits  for  its  recovery, 
provide  against  it,  and  will,  no  doubt,  do  so 
where  in  its  wisdom  it  may  be  proper  and 
necessary. 

Judgment  reversed,  mth  directions  to  dismiss 
the  petition. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Matilda  B.  MILLER,  Plff>, 

«. 

John  ROACH. 


(. 


.) 


▲  promlmiory  note  li»Tiii|f  fbr  alg^iiatiire 
tbe  wxitten  words  "John  BoaeC  Trea»- 


NOKB.— SeeMoCandleaB  v. 

oo.  aowa)  4L.  B.  A.  ses. 

«L,R.A. 


Beiie  Plaine  Oannlnff 


urert**  over  whloh  is  stamped  into  the  paper  a 
large  round  seal  bearing  the  name  of  a  oorpora- 
tlOQ  declaring  **We  promise  to  pay,**  but  naming 
no  maker  In  the  body  of  it,  is  the  note  of  the  cor- 
poration,  and  not  the  Individual  obligation  of 
the  treasurer. 

(November  27. 1889.) 

ON  plahitilTs  exceptions.    Overruled. 
This  was  an  action  of  contract  upon  a 


See  also  16  L.  R.  A.  143. 
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promissory  note.  At  the  trial  in  the  Superior 
Court  before  Dunbar,  J, ,  the  court  ruled  that 
the  note  was  the  contract  of  the  New  York 
Skating  Rink  Construction  Company,  and  not 
the  contract  0/  rbe  defendant,  and  gave  judg- 
ment for  the  defendant,  and  the  plamtin  ex- 
cepted. 

The  facts  appear  in  the  opinion. 

Mr,  M«  E.  Conelif  for  plaintiff,  cited — 

Tucker  Mfa.  Co.  v.  Fairbanks,  98  Mass.  101, 
104;  Bank  ofBriiUh  NorUi  America  v.  Hoover, 
6  Gray,  667,  578;  Draper  v.  Mass.  Steam  Beat- 
ing Co.  5  Allen,  839;  Whitmore  v.  Mckerson, 
125  Mass.  49(5;  MeUen  y.  Moore,  68  Me.  390; 
DuiUm  V.  Marsh,  L.  R.  6  Q.  6.  861. 

Mr,  C.  J.  Parkhorstt  for  defendant, 
cited— 

Johnson  y.  Smith,  21  Conn.  627;  Carpenter 
▼.  Fammoorth,  106  Mass.  561;  Mann  v.  Chand- 
ler, 9  Mass.  835;  FuUer  v.  Hooper,  8  Gray,  384. 

B^nowlton,  Jl,  delivered  the  opinion  of  the 
court:  ' 

This  suit  is  brought  upon  a  promissory  note 
in  the  usual  form,  containing  the  words,  **We 
promise  to  pay,"  with  nothing  in  the  body  of 
the  note  to  mdicate  who  is  meant  by  the  word 
"we."  On  that  part  of  the  note  where  the 
signature  is  usually  found  there  is  stamped  a 
lar^e,  circular,  corporate  seal,  upon  the  face  of 
which,  in  a  circle  near  its  outer  edge,  appear 
in  print  the  words  "New  York  Skating  Rink 
Construction  Company,"  and  in  the  center  of 
it  the  words,  *•  Incorporated,  1884."  A  little 
to  the  left,  and  below  the  center  of  the  seal,  in 
such  positions  that  the  circumference  passes 
throufrh  the  last  letter  of  the  word  "Roach," 
and  also  through  the  word  "Treasurer,"  are 


written  the  words,  "John  Roach,  Treasurer, "^ 
and  the  question  is  whether  this  is  the  note  of 
the  defendant  or  of  the  corporation.  The  an- 
swer to  this  question  depends  upon  whether  it 
fairly  appears  that  John  Roach,  in  signing;  it, 
acted  as  the  agent  of  the  corporation.  The 
case  is  peculiar  in  the  use  of  the  corporate  seaL 
If  the  words  which  appear  on  the  face  of  the 
seal  had  been  written  in  their  place  on  the  note, 
and  had  been  followed  by  the  words,  "John 
Roach,  Treasurer,"  there  would  have  been  no 
doubt  that  they  were  so  written  as  the  signa- 
ture of  the  corporation  apoended  by  its  treas- 
urer. Draper  v.  Mass.  Steam  Heating  Co,  5- 
Allen,  388. 

That  mode  of  signing  is  common  among  cor- 
porations, and  if  the  words  had  been  affixed  in 
print  by  a  stamp  designed  to  be  used  in  sign- 
ing the  corporate  name,  and  a  blank  space  had 
been  left  in  which  the  treasurer's  name  was 
afterwards  inserted  by  him  in  manuscript,  the 
result  would  haye  been  the  same.  We  think 
it  makes  no  difference  that  the  name  of  the 
corporation  impressed  upon  the  paper  was  so 
impressed  by  the  corporate  seal,  which  is  ordi- 
narily used  only  in  connection  with  a  corpo- 
rate act  of  signing.  We  are  of  opinion  that  the 
paper  should  be  trerted  as  a  promissory  note, 
si^ed  with  the  signature  of  the  corporation, 
afnxed  by  its  treasurer,  who  for  conyenienoe  in 
affixing  It  used  a  stamp,  except  in  that  part 
which  contained  for  yerification  his  own  name 
and  official  designation.  See  Carpenter  v. 
Famsuiorth,  106  Mass.  661;  Mann  y.  Chandler, 
9  Mass.  885;  FuUer  y.  Hooper,  8  Gray,  884; 
Chipman  y.  Foster,  119  Mass.  189. 

haceptions  overruled. 


GEORGIA  SUPREME  COURT. 


W.  C.  GRAY,  Admr.,  etc.,  of  John  R 
Hamil,  Deceased,  Plff.  in  Err., 

A.  J.  HAMIL. 

(..-.Ga.....) 

*An  agi'eement  to  allow  partner  eompen- 
sation  fbr  seryiees*  one  of  two  partners  hay- 
ing, by  the  exceeslye  use  of  stlmu]ant8,yoluntarily 
disabled  himself  from  performing  seryloe  In  the 
firm  affairs,  and  thus  cast  upon  hfs  copartner 
more  than  a  due  share  of  labor,  his  aflrreement 
after  dissolution,  but  before  full  settlement  and 
final  division  of  the  assets,  to  allow  his  copanaier, 
out  of  the  assets,  a  speciflo  sum  per  month  for  a 
definite  number  of  months  for  past  servioe,  so  as 
to  equalize  to  that  extent  the  differenoe  resultln^r 
from  the  failure  of  one  to  do  his  part,  and  the 
overlooking  by  the  other  of  his  part.  Is  not  with- 
out consideration,  but  is  supported  by  a  strong 

*Head  note  by  Blbckut,  C7L  J. 


moral  obligation,  which,  under  the  Code,  IS  safll* 
oient  to  render  the  agreement  obligatory  aa  a 
contraotb 

(July  8L  1889.) 

ERROR  to  the  Sumter  County  Superior 
Court  to  review  a  judgment  in  fayor  of  de- 
fendant in  a  suit  for  a  settlement  of  the  affairs 
of  a  partnership  concern  and  an  accounting. 
4JfniMd. 

The  case  sufficiently  appears  in  the  opinion. 

Messrs.  J.  A.  Ansley  and  £•  A«  Hawkins^ 
for  plaintiff  in  error: 

One  partner  cannot  charge  the  other  or  the 
partnership  for  seryices  rendered  to  the  part- 
nership without  a  specified  contract. 

Marsh's  App.  69  Pa.  80. 8  Am.  Rep.  206;  Em- 
awn  y.  Durand,  64  Wis.  111.  64  Am.  Rep.  698. 

Messrs.  Onerry  &  Son,  E.  O.  Simmon* 
and  B.  P.  Hollis  for  defendant  in  error. 


VOTK,— Partner,  when  entiOed  to  eompenaoMon  for 
servtcestoflniL 

A  joint  partner  Is  not  entitled  to  oompeiisation 
for  his  seryloes  In  the  business  unless  by  special 
agreements  Bradford  y.  Klmberly,  8  Johns.  Cb.  4SI, 
1 N.  Y.  Cb.  L.  ed.  078;  Denyer  y.  Roane,  M  U.  &  86S 
(86  L.  ed.  478). 
6  L.  R.  A. 


A  partner  Is  entitled  to  reward  for  his  seryices,  UT 
It  can  be  clearly  implied  from  the  course  of  deallnc' 
which  the  partnership  adopts,  or  other  oircumstan-. 
ces  of  equiyslent  force.  Cramer  y.  Bachmann,  6^ 
Mo.  818;  Bmerson  y.  Durand,  64  Wis.  HI,  54  Anu 
Bep.  fi06.  See  Lewis  y.  MofTett,  11  Bl.  80B^,  Leyiy« 
Karrick,  18  Iowa,  844;  Godfrey  y.  White,  48  UkOu 
m;  Sheridan  y.  Healy,  15  Chic.  Leg.  News,  lOi. 
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Lows  Y.  Rawunb. 


7ft 


Bleekl«jr»  CTx  J.,  ddiyered  the  opinion  of 
the  court: 

Ajb  to  matters  of  practice,  taking  the  whole 
record  together,  with  the  explanatioDs  given 
therein  bj  the  presiding  ludge,  we  are  unable 
to  discover  any  error;  and,  as  to  the  merits,  we 
think  there  was  evidence  which  justified  the 
jury  in  arriving  at  a  conclusion  different  from 
that  which  the  auditor  reached.  This  leaves 
as  the  controlling  question  of  the  whole  case 
one  matter  of  law  only,  viz.,  whether,  under 
the  facta  proved,  an  agreement  was  obligatory, 
made  by  one  of  the  partners,  J.  R  Hamil,  to 
allow  the  other,  A.  J.  Hamil,  a  fixed  coropen- 
fatlon,  to  wit,  |80  per  month  for  seventeen 
montbn,  for  services  rendered  by  the  latter 
while  the  former  was  incapacitated  to  do  his 
part  aa  a  member  of  the  firm;  his  incapacitv  (as 
might  well  b^nferrod  from  the  evidence)  be- 
ing a  voluntary  one,  brought  on  by  him,  during 
the  existenoe  of  the  partnership,  through  the 
nc<^ve  use  of  stimulants.  The  agreement 
was  made  after  the  dissolution,  but  before  the 
busiiiess  was  entirely  wound  up,  and  before  the 
assets  had  all  been  divided. 

The  general  rule,  no  doubt,  is  that  a  partner 
Is  entitled  to  nothing  extra  for  any  inequalitv 
of  service  rendered  by  him  as  compared  with 
that  rendered  by  his  copartner.  The  autbori- 
ties  to  this  effect  are 'so  numerous  and  so  uni- 
form that  they  need  not  be  cited.  It  is  equally 
clear  that  an  express  agreement  made  by  the 
partners  with  each  other,  either  in  the  partner- 
ship articles  or  upon  a  valid  consideration  out- 
side of  them,  for  such  allowance,  can  be  en- 
forced. The  ultimate  questioo,  therefore,  is 
whether  there  was  such  consideration  for  the 
agreement  in  the  present  case.  That  the  cir- 
camstances  proved  raised  a  strong  moral  obli- 
eaiion  upon  the  disabled  partner,  bis  disabilily 
Being  voluntarily  contracted,  to  pay  for  serv- 
ices which  he  ought  to  have  rendered,  but  which 
hia  copartner  rendered  for  him,  admits  of 
scarcely  any  doubt  According  to  the  common 
law,  aa  now  generally  understood  and  admin- 
istered, such  an  obligation  would  not  suflSce  as 
a  consideration  for  an  jexecutory  promise. 
ChiUy,  Cont.  11th  Am.  ed.  52  et  9eq, ;  Wharton, 
Cont.  g§  512,  514;  Bishop,  Cont.  §  44;  Hare, 
Cont.  262  et  teg. ;  Lampleigh  v.  Brathicail,  1 
Smith,  Lead.  Cas.  280,  notes;  8  Am.  &  Eng. 
cyclop.  Law,  840. 

Our  Ckxle,  however  (§  2741),  expressly  recog- 
nizes a  strong  moral  obligation  as  a  considera^ 
tion  for  a  contract;  and  we  see  no  reason  for 
confining  this  to  executed  contracts,  especially 
in  a  case  of  such  strong  natural  equity  as  the 
present    Parrott  v.  Johneon,  61  Ga.  475. 

Taking  the  evidence  on  this  subject  as  true, 
the  parties  must  have  had  their  attention  di- 
rected deliberately  and  minutely  to  the  ques- 
tions both  of  the  right  to,  and  the  exact  amount 
of,  the  compensation.  They  thus  settled  for 
themselves  the  precise  measure  of  inequality 
between  them  in  the  distribution  of  the  assets 
thereafter  to  be  completed;  and  we  think,  with 
the  court  below,  that  such  an  adjustment  of 
their  respective  equities,  made  ^y  themselves, 
should  be  left  to  stand.  Though  courts  will 
not  imdertake  to  equalize  partners  with  refer- 
ence to  the  personal  services  rendered  by  them, 
reflectively,  in  conducting  the  firm  business, 
there  is  no  reason  why  the  parties  cannot  and 
eURA. 


should  not  do  it  by  their  own  voluntary  agree- 
ment, whether  made  before  or  after  the  sei  vices 
are  rendered.  If  delayed  till  afterwards,  the 
agreement  should  not  oe  enforced,  unless  mani- 
festly just  and  equitable;  but  if  manifest  jus- 
tice and  equity  will  not  generate  a  strong  moral 
obli^tion.  such  as  the  Code  contemplates  when 
treating  oi  a  good  consideration  for  a  contract^ 
we  know  not  what  would.  We  find  no  error 
for  which  there  ought  to  be  a  new  triaL 
Judgment  affirmed. 


W,  B.  LOWE,  mff.  in  Err., 

t. 

J.  T.  RAWLlNS,  Sheriff,  et  ak 

(....aa.....) 

frhoash  property  be  sold  at  a  Judicial 
sale  under  a  junior  morte^ac^,  and  pur- 
chased by  the  Junior  mortiraffee,  the  proceeds  of 
the  sale  beloDsr  to  the  debtor,  under  the  mazliD 
eaotai  emptor;  and  If  applied  by  the  court  to  liens- 
superior  to  both  mortgages,  and  the  property  be 
afterwards  sold  under  the  senior  mortca^,  there 
is,  when  the  proceeds  of  the  second  sale  come  up^ 
for  distribution,  no  riflfht  of  subrogation  in  the 
Jumor  mortgagee,  as  purchaser  at  the  first  sale,  to- 
the  position  originally  held  by  the  owners  of  the 
superior  liens  discharged  out  of  the  proceeds  of 
that  sale. 

(July  8,  1880.) 

ERROR  to  the  Dodge  County  Superior  Court 
to  review  a  Judgment  denying  plaintiff'a 
petition  as  a  second  mortgagee  who  bad  fore- 
closed and  purchased  the  mortgaged  property 
to  be  subrogated  to  the  rights  of  the  holders  of 
certain  laborers'  liens  which  had  been  satisfied 
out  of  the  money  paid  by  him,  and  permitted 
to  hold  the  same  as  against  the  first  mortgage. 
Affirmed, 

A.  F.  Whitman  &  Co.,  on  December  9, 1883,. 
executed  a  mortgage  to  I.  C.  Plants  Son  to  se- 
cure past-due  accepted  and  protested  drafts, 
who  foreclosed  said  mortgage  in  equity,  but 
before  trial  the  case  .was  marked  * 'settled"  on 
the  docket  of  the  court,  the  evidence  after- 
wards disclosing  that  Plant  &  Son,  pending  the 
suit,  transferrea  such  mortgage  to  the  First 
National  Bank  of  Nashville  without  recourse. 

*Head  note  by  BucoKurr,  Ch.  J, 


Nora.— Caveat  empU^, 

Where  there  is  neither  fraud  nor  warranty,  and 
the  buyer  receives  and  retains  the  goods  without 
objection,  under  the  maxim  caveat  emptor  (let  the 
buyer  beware),  he  waives  hia  right  to  object  aftei^ 
wards.  MiUer  v.  TilTany,  68  U.  8. 1  WaU.  809  01  U 
ed.  640);  Barnard  v.  Kellogg,  77  U.  8. 10  WalL  888  a» 
L.  ed.  987). 

Where  there  is  no  implied  warranty,  in  the  ab- 
sence of  an  express  warranty  of  fitness  for  the  pur- 
pose, the  rule  applies.  Homer  v.  Parkhurst  (kd.> 
17  Wash.  L.  R.  482;  HofTman  v.  Gates,  77  Ga.  701. 

8o  where  the  goods  sold  are  in  the  possession  of  a 
third  party*  and  there  is  no  warranty,  express  or 
implied,  the  buyer  purchases  at  his  perlL    Budd  v. 
Power,  8  Mont.  880;  HaU  t.  Aitkin,  26  Neb.  860^. 
Paulsen  v.  Hall,  88  Kan.  886. 

Where  it  is  shown  that  the  intention  was  to  past 
only  such  title  as  the  vendor  had,  no  warranty  is 
implied,  and  it  is  immaterial  in  whose  hands  the 


See  also  26  L.  R.  A.  117;  32  L.  B.  A.  631. 
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This  transfer  was  uot  recorded,  but  tbe  mort- 
age itself  was  recorded  January  8,  1888. 

Wbiiman  &  Co,  and  W.  B.  Lowe  were  after- 
wards incorporated  under  tbe  name  of  tbe 
Ckor^a  Lumber  &  Turpentine  Company,  and 
in  tbis  corporate  name  executed  to  W.  B.  Lowe 
a  mortage  upon  tbe  same  property  dated  De- 
cember 26,  1888,  to  secure  advances  made  by 
Lowe  for  supplies,  etc.  Lowe  foreclosed  and 
brouf bt  tbe  property  to  sale,  and  at  tbe  sale 
puicbased  the  property,  and  paid  the  money  to 
the  sheriff,  Rawhns,  who  informed  him  that 
•the  first  mortgage  bad  been  settled,  and  was  so 
marked  on  tbe  court  docket. 

Under  a  rale  against  tbe  sheriff  for  distribu- 
tion of  tbis  money  tbe  court  awarded  a  large 
portion  of  it  to  satisfy  certain  laborers'  liens 
^gainst  tbe  property  of  tbe  Georgia  Lumber  & 
Turpentine  Company,  which  were  superior  to 
both  mortgages,  and  such  liens  were  thus  satis- 
fied out  of  tbe  money  paid  into  the  court  by 
Lowe.  Subsequently  tbe  First  National  Bank 
of  Nashville  foreclosed  tbe  prior  mortgage 
which  had  been  transferred  to  it,  levied  upon 
tbe  property  which  Lowe  bad  purchased,  and 
bad  tbe  same  resold. 

By  petition  and  rule  against  tbe  sberiff  and 
First  National  Bank  of  Nashville,  Lowe  asked 
to  be  reimbursed  out  of  the  proceeds  of  tbis 
second  sale  to  tbe  extent  of  the  superior  liens 
of  laborers  which  bad  been  satisfied  and  paid 
hj  order  of  the  court  out  of  tbe  money  paid  by 
bim  under  bis  purchase  of  the  same  property  at 
tbe  first  foreclosure  sale,  and  asked  to  be  sub- 
rogated to  tbe  rights  of  the  laborers  whose  liens 
had  been  paid  out  of  bis  money  by  tbe  court. 

Tbe  court  refused  to  reimburse  or  subrogate 
liim,  and  be  excepted  and  took  tbis  writ. 

Mewrs.  DeLacy  As  Bishop  and  R.  F. 
Xyon»  for  plaintiff  in  error: 

Lowe,  second  mortgagee,  having  paid  tbe 
«tatutory  liens  of  laborers,  they  being  superior 
and  prior  incumbrances,  is  entitled  to  be  sub- 
routed  to  all  tbe  rights  of  the  holders  of  such 
pnor  liens  until  reimbursed  tbe  amoimt  paid 
%  him  or  by  tbe  court  out  of  his  money.  Lowe, 
who  paid  those  liens  either  voluntarily  or  by 
order  of  the  court  to  protect  his  own  interests, 
would  be  subrogated  to  their  rights  and  priori- 
ties in  regard  to  tbe  fund  arising  from  the  sub- 
sequent sale  of  the  same  property  under  tbe 
bank  mortgage.  These  liens  being  of  bigber 
dignity  than  tbe  bank's  mortgage  in  tbe  first 
instance,  tbe  payment  of  them  by  the  court 
out  of  the  money  paid  by  Lowe  for  tbe  prop- 


erty at  tbe  first  sale  does  not  affect  their  digni- 
ty or  destroy  their  priority  over  tbe  bank's 
mortgage.  8ee  2  HilUard,  Mortg.  162,  168; 
Garter  v.  2^eal,  24  Oa.  847:  2  Bouiner,  L.  Diet. 
677. 

Tbe  right  of  subrogation  to  a  prior  incum- 
brance is  sometimes  enforced  by  a  court  of 
equity  by  compelling  the  bolder  of  it  to  assign 
it  to  tbe  partv  entitl^  to  subrogation. 

Sheldon,  bubrogation,  g  46;  2  Bouvier,  L. 
Diet.  679;  Ex  parte  Waring,  21  Cent.  L.  J.  460. 

Where  a  person  paying  the  debt  of  another 
is  compelled  to  pay  in  oraer  to  protect  bis  own 
interests  a  court  of  equity  substitutes  him  in 
place  of  tbe  creditor  whose  debt  he  paid  as  a 
matter  of  course  witbout  any  agreement  to 
that  effect. 

Nedjf  V.  Jone»,  87  Am.  Rep.  797.  See  also 
Sheldon,  Subrogation,  g§  8, 11, 12,  14,81,  88, 
86,88. 

Mesers.  E.  A.  Smith  and  L.  A.  Hall  for 
defendants  in  error. 

Bleckley*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Tbis  case  presents  but  a  single  question. 
Personal  property  was  mortgaged  twice  and 
sold  twice.  The  first  sale  was  under  tbe  junior 
mortgage,  and  tbe  mortgagee  was  himself  the 
purchaser.  He  paid  the  monev  to  tbe  sheriff, 
and  a  part  of  it  was  applied,  by  judgment  of 
the  court,  to  the  discbarge  of  certain  Hens  which 
were  superior  to  both  mortgages.  Afterwards 
the  property  was  seized  and  sold  under  a/,  fa. 
foundea  on  tbe  senior  mortgage,  and,  tbe  pro- 
ceeds of  tbis  sale  being  in  court  for  distribu- 
tion, tbe  junior  mortgagee  claimed  to  be  sub- 
rogated to  tbe  rights  of  tbe  holders  of  the  su- 
perior liens  which  had  been  satisfied  out  of  tbe 
proceeds  of  the  first  sale.  The  denial  of  this 
claim  is  the  foimdation  of  the  present  writ  of 
error. 

The  rule  of  caveat  emptor  as  to  all  purchasers 
at  judicial  sales  Is  not  only  recognized  by 
many  decisions  of  this  court  (see  Me  Whorter 
V.  Beavers,  8  Ga.  800;  Warlhy  v.  Jokneon,  Id, 
286;  Methtin  v.  Bexly,  18  Ga.  651;  Oolbfrt  v. 
Moore,  64  Ga.  602),  but  is  expressly  declared  by 
statute.     Code,  ^  2022. 

We  think  a  necessary  result  of  the  rule  is  that 
the  money  produced  by  a  sheriff's  sale  is  to  be 
regarded,  not  as  tbe  money  of  tbe  purchaser, 
but  as  that  of  the  defendant  iafi,  fa.  Conse- 
quently, when  the  proceeds  of  the  first  sale 
were  applied  to  these  superior  liens,  tbe  money 


j>ropert7  Is  at  the  time  of  sale.   Gould  v.  Bourgeois, 
12  N.  J.  L.  247. 

The  maxim  caoeat  emptor  does  n^t  apply  to  a  sale 
'Of  groods  where  the  buyer  had  nc  opportunity  for 
Inspection  (Hood  v.  Bloch,  29  W.  Va.  244):  nor  does 
it  apply  to  canes  of  fraud. 

Caveat  emptor,  ruU  of. 

The  rule  of  caveat  emptor  applies  In  all  Its  rigor  to 
Judicial  sales.  Worthinfl^ton  v.  McKoberts,  9  Ala. 
4297;  Mason  v.  Walt,  6  111.  127:  Binffham  v.  Maxoy, 
15  111.  286;  Walden  v.  Oridley,  36  IlL  6S8:  Anderson 
V.  Foulke,  2  Har.  ft  G.  846;  Strouse  v.  Drennan,  41 
Ho.  289;  Fox  v.  Mensoh,  3  Watts  &  8.  444;  Mullen  v. 
Boarman,  18  Smedes  &  M.  100;  Vandever  v.  Baker, 
18  Vk.  124;  BlckJey  v.  Blddle,  88  Pa.  276;  Lynch  v. 
Baxter,  4  Tex.  481;  Thompson  v.  Hunger,  15  Tex. 
■S28. 


A  sale  under  an  order  or  decree  of  the  court 
transfers  only  the  rights  and  Interests  vested  In  the 
parties  when  such  order  or  decree  was  made,  with 
such  as  are  specifically  enumerated  and  directed  to 
be  sold.  Wells  v.  Chapman,  4  8andf  .  Ch.  889;  Shot- 
tenkirk  v.  Wheeler,  8  Johns.  Ch.  fSlb, 

A  purchaser  at  a  Judicial  sale  acquires  such  title 
only  as  the  owner  had.  If  the  property  was  then 
subject  to  a  prior  lien  he  acquires  it  with  that  im- 
purity, and  to  preserve  his  title  he  must  dear  it 
from  the  incumbrance.  Walden  v.  Gridtey,  86  UL 
638;  Creps  v.  Baird',  8  Ohio  St.  877;  Corwln  v.  Den* 
ham,  2  Ohio  St.  86;  MiUer  v.  Finn,  1  Neb.  264;  Ham- 
ilton  V.  Pleasants,  81  Tex.  688;  Avon  v.  Beokom,  U 
Ga.  1:  Bamsey  v.  Blalook,  82  Ga.  876;  Glenn  v.  Clapp^ 
11GU1&  J.l;  Baasett  V.  Lookard,  00  DL 164;  frvioc 
V.  Thomas,  18  Me.  418;  Otts  v.  Aktorson,  10  Smedes 
&M.476. 
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<rf  the  mortgagor  was  used,  and  not  the  money 
of  the  mortgagee.  The  purchaser  at  tbat  side 
did  not  have  any  advantage  as  purchaser  by 
reason  of  his  being  the  junior  mortgagee.  His 
money , when  paid  in  on  the  purchase,  stood  Just 
afl  the  money  of  any  other  purchaser  would  have 
stood,  and  it  makes  no  difference  whether  he 
knew  or  did  not  know  that  tbe  oider  mortgage 
was  unsatisfied,  and  might  he  used  to  sell  the 
property  away  from  him.  That  risk  is  cohered 
by  the  maxim  caveat  emptor.  He  was  bound 
to  beware,  not  only  of  the  state  of  the  title,but 
of  all  incumbrances  superior  to  his  own  mort- 
gage.   There  was  no  fraud,  concealment  or 


misrepresentation  by  any  person  authorized  to 
speak  for  the  owner  of  that  mortgage.  Grant- 
inffthat  the  sheriff  said,  on  maKiDg  the  first 
sale,  tbat  the  older  mortgage  was  paid  or  set- 
tled, that  could  not  affect  the  owner  of  the  in- 
cumbrance. There  is  no  complaint  that  the 
mortgage  was  not  duly  recorded.  It  is  said 
that  the  assignment  by  the  mortgagees  to  the 

E resent  holder  was  not  recorded,  but  there  is  no 
iw  requiring  such  assignments  to  be  recorded. 
We  feel  constrained  to  agree  with  the  court  be- 
low, and  to  hold  that  there  is  no  case  for  subro- 
gation made  out  in  this  record. 
Judgment  termed. 


UNITED  STATES  CIRCUIT  COURT,  DISTRICT  OF  VERMONT. 


John  HOWARD.  Admr.,  eta, 

V. 

DELAWARE  &  HUDSON  CANAL  CO. 
(4DFed.Bep.lttS.) 


1*  Trskckmen  on  a  hand-car  have  a 
rlfifht  to  anppose  that  an  approaching^ 
train  will  ^ow  np  in  obedlenoe  to  a  warning 
tliat  has  been  sent  by  a  flagman,  and  are  not  neg- 
ligent in  remaining  at  their  place  upon  the  hand- 
car with  their  boss  until  it  appears  that  the  train- 
men do  not  Intend  to  heed  the  signal,  and  tiiat  the 
hand-oar  will  be  struok  by  the  train. 

IK.  To  ran  a  train  towards  a  hand-car 
after  iNrarnin|f»  without  keeping  any  lookout 

'  ahead*  is  a  neglecFof  duty  on  the  part  of  the  train- 
men for  wtiich  the  railroad  company  is  liable,  in 
case  of  injury  from  a  collision. 

3.  Trackmen  are  not  ftllow  aerrantg 
nflth  trainmen  on  the  same  road. 

<4.  A  rl^rht  to  anpport  firom  the  person 
killed  is  not  necessary  to  give  a  right  of 
action  under  the  statute  providing  for  an  action 
In  tlie  name  of  the  personal  representative  of  a 
person  wrongf uUy  or  negligently  killed,  for  the 
benefit  of  his  wife  or  next  of  kin. 

9*   nie  pecnniary  ii^nry  resulting  from  the 


death  of  a  person  from  whom  the  t>enellolaTfee  of 
.  the  action  had  no  right  to  claim  support  is  the  loss 
of  what  deceased  would  probably  have  accumu- 
lated afterward  if  he  had  llyed. 
6*  A  declaration  which  sets  forth  ade- 
quately the  ri^t  of  a  personal  representa- 
tive to  recover  for  causing  the  death  of  a  person 
is  sulBclent  without  alleging  specifically  the  rights 
of  the  respective  distributees. 

(October  ».  U80J 

ACTION  at  law  to  recover  damages  for  the 
alleged  wrongful  killing  of  plaintiff's  intes- 
tate.   Judgment  for  plaint^. 

The  facts  are  fully  stated  in  the  opinion. 

Messrs,  David  £•  Nicholson  and  Joel  C. 
Baker,  for  plaintiff: 

It  is  the  duty  of  the  master  to  furnish  tbe 
servant  a  reasonably  safe  place  to  work;  and  if 
the  master  delegates  that  auty  toa  servant,  that 
servant  is  the  agent  of  the  master,  for  whose 
negligence  the  master  is  liable. 

Hough  V.  Texas  dk  R  R.  Co,  100  U.  8.  218  (26 
L.  ed.  612);  Fi>rd  v.  MtcJiburg  R  Co,  110  Mass. 
241. 

Men  in  charge  of  the  track  are  not  the  fellow 


HoTE.— IVaeftfnen  and  traimimen  notfeOow  servants- 
A  laborer  in  the  employ  of  one  who  contracts 
with  a  railroad  company  to  do  certain  grading  is 
not  a  fellow  servant  of  an  engineer  engaged  and 
paid  by  the  company,  and  who  is  under  its  direction 
and  control:  and  such  laborer  may  recover  against 
tbe  company  for  an  injury  caused  by  the  negli- 
gence of  such  engineer.  Louisville,  N.  O.  &  T.  It. 
iXx.  V.  Gonroy,  68  Miss.  562. 

Duty  of  masUr  to  exercise  ears  and  caution  to  ffro- 
teet  servant. 

It  was  tfae  duty  of  defendant  in  prosecuting  its 
tastneM,  and  in  the  construction  of  its  tracks,  to 
use  and  exercise  care,  skill  and  caution  to  protect 
Hie  Uves  and  persons  of  its  employ^  and  the  de- 
gree of  care  must  be  proportionate  to  the  danger- 
ODS  nature  of  the  means,  instruments  and  machin- 
ery used.  Porter  v.  Hannibal  A  St.  J.  B.  Go.  71  Mo. 
12%  Muirhead  v.  Hannibal  &  St  J.  B.  Go.  8  West 
BepL  196. 19  Mo.  App.  684. 

nioee  who  have  tbe  control  and  management  of 
trains  have  no  right  to  assume  that  persons  who 
are  xeqnired  to  be  attentively  engaged  upon  the 
traek,  or  under  or  about  cars  upon  tracks,  will  look 
<oat  for  moving  trains,  or  apprehend  danger,  in  the 
abseoee  of  such  customary  signals  or  other  wam- 


Ing  as  the  circumstances  require,  and  as  they  are 
led  to  rely  upon.  Goodfellow  y.  Boston,  H.  ft  K 
R.  Go.  106  Mass.  461;  Ginoinnati,  I.  St  L.  &  a  a  Go. 
V.  Long,  U  West  Rep.  836, 112  Ind.  166. 

Unless  those  controlling  the  train  have  reasona- 
ble assurance  that  a  person  who  is  seen  at  work  on 
a  track  is  aware  of  tbe  approach  of  the  train,  and 
that  he  is  in  a  condition  to  apprehend  and  avoid 
the  danger,  they  are  guilty  of  negligence  if  they 
fail  to  give  warning  and  stop  tbe  train.  Indianapo- 
lis, P.  &  a  B.  Go.  v.  Pitxer,4  West  Bep.  257, 109  Ind. 
179;  Gindnnati,  I.  St  L.  &  G.  B.  Go.  v.  Long,  11  West 
Bep.  827,  mind.  166. 

Even  when  a  plaintiff  is  gruilty  of  contributory 
negligence,  the  company  is  nevertheless  liable  if, 
by  the  exercise  of  ordinary  care,  after  disco^uy 
by  defendant  of  the  danger  in  which  the  plaintiff 
stood,  the  accident  could  have  been  prevented,  or 
if  the  company  failed  to  discover  the  danger 
through  the  recklessness  or  oarelessness  of  its  em- 
ploy^ when  the  ezereise  of  ordinary  care  would 
have  discovered  the  danger  and  averted  the  oalam- 
i^'or  injury.  Maher  v.  Atlantic  ft  P.  R.  Go.  64  Ma 
267;  KeJley  v.  Hannibal  ft  St  J.  B.  Go.  76  Mo.  188; 
Frlck  V.  St  Louis,  K.  C.  ft  N.  B.  Go.  Id.  606;  Harlan 
V.  St  Louis,  K.  G.  ft  N.  B.  Go.  65  Mn.  22;  ScovUle  v. 
Hannibal  ft  St  J.  B.  Go.  81  Mo.  48^-440;  Welsh  v. 


See  also  11  L.  R.  A.  773;   10  L.  R.   A.  337.  olO:  17  L.  K.  A.  IJ)0.  450.  811 ;  24  L. 
R.  A.  637. 
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serynnts  of  the  employ^  of  tbe  same  company 
who  riiD  tbe  trains  on  tbe  same  track. 

J)avis  V.  Central  Vt.  R.  Co.  56  Vt  84. 

No  service  is  common  tbat  does  not  admit  a 
common  participation,  and  no  servants  are  fel- 
low HcrvantB  wben  one  is  placed  in  control  of 
tbe  other. 

Chi€(wo,  If.  d  8t.  P.  R.  Co.  V.  Bon,  113  U.  8. 
877  (2»  L.  ed.  787);  Northern  Pac,  R.  Co.  v.  Her- 
bert, 116U.  8. 642 (29 L.  ed.  755);  Cunard Steam- 
ship  Co.  V.  Carev,  119  U.  8.  245  (80  L.  ed.  864). 

Although  pi  am  tiff  did  not  bestow  his  earn- 
ings upon  his  brothers  and  sisters  while  be 
lived,  they  were  bis  next  of  kin  and  heirs  at 
law,  and  would  be  entitled  to  any  estate  be 
might  have  at  bis  death. 

/«.  Cent.  R.  Co.  v.  Barron,  72  U.  8.  6  Wall. 
90  (18  L.  ed.  691). 

Messrs.  John  Proat  and  Henry  Ballard* 
for  defendant: 

At  commcn  law,  when  an  heir  sues,  he  must 
set  out  in  the  declaration,  and  be  must  by  evi- 
dence prove,  bis  heirship, — that  is  bis  pedigree 
or  relationship  and  bow  and  wben  he  became 
the  alleged  heir. 

2  8tarkie,  Ev.  658;  Denham  v.  Stephenson, 
18alk.  866,  6  Mod.  241;  J^reson  v.  MtyrUm, 
2  Wms.  Saund.  7,  noU  4. 

This  rule  ought  to  apply  to  this  case. 

Under  our  statute  relative  to  the  support  or 
relief  of  poor  relations,  the  intestate  was  under 
no  liability  or  legal  obligation  and  never  could 
be  compelled  to  contribute  anything  for  tbe 
support  or  relief  of  these  alleged  heirs  or  next 
of  kin. 

Rev.  Laws,  §  2822;  Cooley,  Torts,  270,  271. 

The  purpose  of  ^§  2188,  2189,  Rev.  Laws, 
giving  a  right  of  action  for  injuries  to  family 
rights,  is  "to  make  a  provision  for  the  family  or 
surviving  family  of  the  deceased,  who  might 
naturally  have  calculated  on  receiving  support 
or  assistance  from  the  deceased  had  be  sur- 
vived." 

Cooley,  Torts,  269;  Qood  v.  Twdhs,  66  Vt 
410;  Needham  y.  Qrand  Trunk  R.  Co.28  Vt. 
805. 


The  statute  does  not  mean  remote  relation* 
that  have  no  recognized  legal  claim  upon  the 
intestate  for  support  or  assistance. 

R.  R.  Guidant  Law,  482. 

The  intestate's  life  was  of  no  pecuniary  value 
to  them. 

Dickinson  ▼.  North  Eastern  R.  Go.  2  Hurl. 
&  C.  735;  Muhl  v.  Mteh.  Sautlvem  R.  Co.  10 
Ohio  St.  272;1  Cooley.  Torts,  269,  noU 3,211. 

The  administrator  stands  upon  the  right  of 
tbe  next  of  kin. 

Dickins  v.  N.  T.  Cent.  R.  Co.  23  N.  Y.  158. 

The  statute  enacting  this  cause  of  action  does 
not  modify  or  alter  tne  order  of  proof  of  the 
value  of  pleading  applicable  to  a  case  for  neg- 
ligence. 

1  Shearm.  &  Redf.  Neg.  last  ed.  181,  184. 

The  ne;';lect  of  the  engfneer  and  train  hands 
was  not  the  negligence  of  the  company. 

1  Shearm.  &  Redf.  Neg.  ^  189. 

It  is  not  sufficient  that  plaintiff  could  prove 
that  he  was  in  tbe  exercise  of  due  care;  but  tbe 
burden  was  on  him  to  produce  such  a  state  of 
the  evidence  as  would  enable  the  trier  of  the 
fact  to  say  that  the  defendant  was  negligent. 

Malaneyy.  Taft,  6  New  Eng.  Rep.  9:!J2,  60 
Vt.  571;  Houston  v.  Vicktburg,  S.  cfe  P.  R.  Co. 
(La.)  84  Am.  &  Eng.  R.  R.  Cas.  80;  Selinas  v. 
Vermont  State  Agr.  Society,  6  New  Ene.  Rep. 
770.  60  Vt  249;  Gornwell  v.  Metropolitan  Sewer 
Comrs.  10  Exch.  771;  New  York,  P.  <St  N.  R. 
Co.  V.  Kellams  (Va.)  32  Am.  &  Eng.  R.  R.  Cas. 
114;  2  Shearm.  &  Redf.  Neg.  §  460. 

When  a  person  is  on  the  track  not  within 
view  of  tbe  engineer  it  is  not  negligence  if  be 
does  not  blow  the  whistle  or  ring  the  bell,  or 
stop. 

Houston  <ft  T.  C.  R.  Co.  v.  F<mler,  56  Tex» 
452,  8  Am.  &  Eng.  R.  R.  Cas.  504;  1  Shearm. 
&  Redf.  Neg.  §§  179, 180,  189;  Bishop,  New 
Cont.  Law,  §^637,  638;  Cadin  v.  Ben.  db  R. 
R.  Co.  4  W.  N.  C.  51;  Rose  v.  Boston  d  A.  R. 
Co.  58  N.  Y.  217;  Wharton,  Neg.  §  227. 

Tbe  intestate  entered  the  service  of  the  de- 
fendant with  reference  to  these  known  risks  of 
work  on  the  track.    If  the  Company  furnished 


Jackson  Co.  Hone  B.  Co.  Id.  406;  Bergman  v.  St. 
Louis.  I.  M.  ft  8.  R.  Co.  4  West.  Bep.  604, 88  Mo.  678; 
Donohue  v.  St.  Louis,  I.  K.  &  S.  B.  Co.  8  West.  Rep. 
628. 91  Mo.  886;  Bine  v.  ChicafiTO  &  ^  B.  Co.  8  West. 
Bep.  800. 88  Mo.  88g;  Kelly  v.  Union  B.  A  Transit  Co. 
14  West.  Bep.  723, 95  Mo.  279. 

Master  Ual)U  to  servant  for  his  own  neifieet  of  duty. 
It  Is  a  well  established  general  proposition  that, 
under  the  oommon  law  in  America,  a  master  Is  lia- 
ble to  his  servant  for  any  neglect  of  the  master*B 
duty,  whether  committed  by  the  master,  or  by  one 
to  whom  he  has  delegated  his  authority.  Madden 
y.  Chesapeake  &  O.  B.  Co.  28  W.  Va.  6ia 

Bisks  of  employment  assumed  hy  emplovS, 
Bisks  of  employment  assumed  are  those  which 
occur  after  the  master  has  done  what  the  law  en- 
Joins.    Benzlng  v.  Stehiway,  8  Cent.  Bep.  491, 101 N. 
Y.647. 

The  servant  assumes  those  risks  alone  which  can* 
not  be  obviated  by  the  adoption  of  a  reasonable 
measure  of  precaution  by  tbe  master.  Pantaar  v. 
TiUy  Foster  Iron  Min.  Co.  99  N.  Y.  868;  McGee  v. 
Boston  Cordage  Co.  189  Mass.  446;  Zelgler  v.  Dan- 
bury  &  N.  B.  Co.  1  New  Eng.  Bep.  S77«  68  Conn.  648. 
A  servant  has  the  right  to  rely  on  the  superior 
knowledge  and  Judgment  of  his  master  and  to  as- 
6  L.K.  A. 


sume  tbat  the  latter  will  not  expose  him  to  evitable 
risk,  and  that  he  has  taken  proper  precautions  to 
guard  him  from  danger.  Faren  v.  Sellers,  88  La. 
Ann.  1011. 

While  a  servant  assumes  the  risk,  more  or  less  has- 
ardoua,  of  the  service  in  which  he  engages,  he  has 
a  right  to  assume  that  all  reasonable  attention  wlU 
be  given  by  his  employer  to  his  safety,  and  that  ho 
shall  not  be  carelessly  and  needlessly  exposed  to 
risks  which  might  be  avoided  by  ordinary  care  and 
precaution  on  the  part  of  his  employer.  Boyce  ▼• 
Fitspatrick,  80  Ind.  627-629;  Bogers  v.  Overton,  87 
Ind.  410, 418;  Pittsburgh,  a  &  St.  L.  B.  Co.  v.  Adams* 
8  West.  Bep.  887, 105  Ind.  161, 161;  LoulsviUe,  N.  A.  A 
a  B.  Go.  V.  Wright,  13  West  Bep.  804, 116  Ind.  878. 

She  employ^  cannot  be  assumed  to  have  accepted 
in  idvanoe  a  peril  which  he  could  not  estimate,  and 
the  extent  of  which  he  could  not  have  known, 
Bummell  v.  Dilworth,  1  Cent.  Bep.  906,  111  Pa.  843. 

The  employ^  had  a  right  to  suppose  that  his  em- 
ployer would  exercise  care  to  a  roid  injuring  him 
by  sending  cars  along  the  track  a£  an  awful  rate  of 
speed.  See  Quirk  v.  Holt,  99  Mass.  164;  Ominger  v.. 
New  York  Cent  ft  H.  B.  B.  Co.  4  Hun,  169;  Mark  v. 
St.  Paul,  M.  ft  M.  B.  Go.  38  Minn.  806;  Cincinnati,  L 
St  L.  ft  a  B.  Co.  V.  Long,  11  West  Bep.886, 112  Ind» 
196. 


Sw  also  12  L.  R.  A.  297;   13  L.  K.   A.  817. 
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him  and  tbe  employes  proper  tools,  machinery, 
cars,  band-car,  and  bis  co-employls  were  known 
to  be  proper  men  wben  employed,  tbe  Com- 
pany bas  performed  tbe  full  measure  of  its 
duty,  and  is  not  liable. 

FariceU  v.  Bwton  d  W  R,  Corp.  4  Met.  49; 
HndBon  y.  Ocean  Steamship  Co,  110  N.  Y.  625; 
Davis  y.  Oentrai  Vt  R.  Co,  65  Vt.  90;  Hustey 
V.  Cager.  8  L,  R  A.  659, 112  N.  Y.  614;  Beach, 
Ctontrib.  Neg.  820,  §  102;  WavTiery,  Erie  R.  Co. 
89  N.  Y.  468;  Clark  y.  Boston  d  A.  R.  Co,  128 
Mass.  1, 1'Am.  &  Ens.  R  R  Cas.  134;  Pennsyl- 
vania R,  Co.  y.  Waditer,  60  Md.  895,  15  Am.  & 
Eng.  R  R  Cas.  187;  Hard  y.  Vermont  <Ss  C  R. 
Co,  82  Vt.  478;  McQrath  y.  New  York  &  N,  E. 
R.  Co,l  New  Eng.  Rep.  124, 15  B.  1. 95, 5  Am. 
AEDg.  Corp.  Cas,  5;  Wright  y.  N,  7.  Cent.  R. 
Co.  25  N.  Y.  662;  Pierce,  Railroads,  880;  8 
Wood,  Railway  Law,  1452, 1454, 1456  and  note, 
1461,  1467,  1468,  1482;  Noyes  y.  Smith,  28  Vt. 
«2;  Bishop.  New  Cont.  Law,  675;  Railway 
Accident  Law,  849,  850,  854;  Brick  y.  Roch- 
ttter.  N.  T.  db  P.  R  Co.  98  N.  Y.  211;  1 
Sbearm.  &  Redf.  Neg.  g  185;  Rey.  Laws. 
8488,  8439,  8857;  2  Wood,  RaUway  Law, 
1174. 

If  be  was  a  co-employS  he  cannot  recoyer. 

Bishop,  New  Cont.  Law,  §  665,  666;  3  Wood, 
Railway  Law,  149, 1458, 1461,  1495, 1499,  1501; 
SiTingham  y.  Hilton,  111  N.  Y.  188;  MeCosker 
V.  Lang  Island  R.  Co.  84  N.  Y.  77;  Cooley, 
Torts,  264, 541;  1  Shearm.  &  Redf.  Neg.  S§  185, 
234,  285.  289,  241;  Hard  v.  Verm4?nt  d  C.  R. 
Co.  82  Vt.  478;  Holdenv.  FiUlihurg  R.  Co.  129 
Mass.  268,  2  Am.  &  Eng.  R  R.  Cas.  94  and 
noU;  Railway  Accident  Law,  856.  866,  867; 
RandaU  y.  Baltimore  d  0.  R,  Co.  109  U.  8.  478 
<27  L.  ed.  1003);  Wolcott  y.  StuddKiker,  84  Fed. 
Rep.  8  and  note;  Byrnes  y.  New  York,  L.  E,  d 
W.  R  Co.  118  N.  Y.  251;  Buckley  y.  Gutta 
Pereha  d  R  Jkffg.  Co.  Id.  540;  Cvllen  y.  Dela- 
ware dH.  Canal  Co.  Id.  667;  Beach,  Contrib. 
Neg.  §§  108,  109;  Wharton,  Neg.  §§  199,  .214, 
224. 

"Wheelery  J.,  deliyered  the  following  opin- 
ion: 

p  Clary,  tbe  plaintiff's  intestate,  was  about 
thirty-seyen  years  old,  bad  three  brothers  and 
two  sisters,  no  wife,  children  or  parents,  and 
bad  accumulated  no  property.  He  was  em- 
ployed as  a  trackman  by  a  section  boss  of  the 
defendant's  road;  and,  with  four  others,  under 
direction  of  the  boss,  was  running  a  hand-car 
oyer  a  part  of  their  section  towards  a  train 
coming  from  tbe  other  way,  to  which  tbe  boss 
had  sent  their  signal  flag  by  one  of  the  track- 
men, to  warn  those  in  charge  of  the  train  of  the 
approach  of  tbe  hand-car.  Neither  the  engin- 
eer nor  anyone  in  charge  of  or  on  the  train 
was  keeping  any  lookout  ahead  as  it  approached 
the  hana-car,  and  no  one  on  tbe  train  saw  it  till 
within  two  or  three  rods  of  it.  The  trackmen 
supposed  the  train  would  slow  up  as  it  ap- 
proached them,  in  obedience  to  tbe  warning, 
and  came  so  near  it  before  stopping  to  take  the 
band-car  from  tbe  track  that  tbe  boss  saw  it 
would  be  struck  by  the  train  before  they  could 
get  it  off,  and  told  the  men  to  run  it  the  other 
way.  They  tried  to  do  so,  but  could  not 
moye  it  fast  enough  to  get  away  from  the 
train,  and  he  directed  them  to  abandon  it. 
Id  jumping  from  it.  Clary  was  thrown  un- 
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der  it,  the  engine  struck  it,  and  he  was  in- 
stantly killed. 

The  statutes  of  the  State  provide  that  wben  the 
death  of  a  person  is  caused  by  such  wrongful 
act,  neglect  or  default  as  would,  if  death  bad 
not  ensued,  have  entitled  tbe  party  injured 
to  maintain  an  action  therefor,  the  person  or 
corporation  that  would  have  been  liable  if  death 
baa  not  ensued  shall  be  liable  to  an  action  in 
the  name  of  the  personal  representative  for  the 
benefit  of  tbe  wife  and  next  of  kin,  and  that 
such  damages  may  be  ^ven  as  are  just,  with 
reference  to  the  pecuniary  injury  resulting 
from  such  death  to  them.  Rev.  Laws  Vt. 
§g  2188.  2189. 

This  action  is  brought  upon  this  Statute,  for 
the  benefit  of  the  brothers  and  sisters,  as  next 
of  kin,  and  bas  been  tried  by  the  court  upon 
waiver  in  writing  of  a  trial  by  jury. 

The  defendant  claims  that  Clary  was  negli- 
^nt  in  remaining  so  long  upon  the  car,  and  in 
jumping  from  it,  and  thereby  contributed  to 
tbe  mjury;  that  the  collision  was  caused  by  tbe 
negligence  of  tbe  flagman,  a  fellow  servant 
with  Ciary,  in  giving  wrong  inrormation  totha 
trainmen  about  where  the  hand-car  would  iye 
met;  and  that,  if  it  was  caused  by  negligence 
of  the  traintfien,  all  were  so  fellow  workmen 
with  Clary  that  the  defendant  is  not  liable  to 
his  representative  for  it. 

Clary  could  see  the  train  coming,  and  could 
have  ^ot  out  of  its  way;  but  with  the  others 
he  relied  upon  due  respect  of  the  trainmen  to 
the  flag,  and  to  the  directions  of  the  boss,  for 
safety;  and,  in  view  of  what  be  had  a  right  to 
rely  upon  in  those  respects,  be  does  not  appear 
to  have  been  negligent  of  duty  to  himself  or 
others  in  staying  at  his  place  on  the  car  as  he 
did.  He  was  moving  backwards  with  the  car, 
working  it,  with  the  others,  to  his  utmost 
strength,  when  directed  to  abandon  it;  and 
appears  to  have  been  thrown  before  it  by  a 
misstep,  caused  by  haste  in  turning  and  jump- 
ing, made  necessary  by  the  nearness  of  the 
train,  and  ledges  of  rock  which  prevented 
jumping  off  from  the  side  of  tbe  car  on  which 
he  was.  Natural  instinct  would  impel  him  to 
do  what  he  could  to  save  himself,  and  noth- 
ing shows  that  he  did  not  obey  it. 

The  testimony  is  conflicting  as  to  what  tbe 
men  who  carried  the  flag  told  those  in  charge 
of  the  train  about  where  the  trackmen  and 
hand-«.-a.  would  be.  Whatever  that  was,  the 
flag  of  the  section-men  itself  was  a  warning 
that  they  were  on  tbe  track  somewhere  near, 
and  were  to  be  approached  with  caution;  and 
it  would  be  in  force  from  the  time  wben  the 
flag  was  observed  until  they  should  be  passed. 
To  run  the  train  towards  them,  alter  that  warn- 
ing, without  keeping  any  lookout  ahead  for 
them,  was  a  neglect  of  duty  required  for  their 
safety  as  well  as  for  that  of  the  train.  This 
negligence  appears  to  have  caused  the  collision, 
and  the  injury  to  Clary,  without  any  contrib- 
uting neglect  of  duty  on  his  part  f f  the  flag- 
man contributed  to  the  happening  of  the  col- 
lision by  giving  wrong  information,  it  would 
not  have  happened  but  for  tbe  negligence  of 
those  in  charge  of  the  train;  and  whoever  is 
chargeable  for  that  is  liable  for  its  consequences 
to  Clary.  Illinois  Cent.  R.  Co.  y.  Barron,  72 
U.  S.  6  Wall.  90  £18  L.  ed.  6911 

Tbe  question  of  law  whether  the  defendant  is 
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liable  to  its  trackmen  for  id  juries  done  to  tbem 
by  negligence  of  those  in  charge  of  its  trains 
is  presented  by  these  facts.  If  this  question 
^as  to  be  determined  by  the  decisions  of  the 
court  of  last  resort  of  the  State,  that  in  Davis  v. 
Central  Vermont  R,  Go,  appears  to  be  the  latest 
and  most  apt.  55  Yt  84.  It  appears  to  bold, 
in  effect,  that  a  railroad  company  in  the  State 
is  liable  to  its  trainmen  for  the  negligence  of 
those  it  has  placed  in  charge  of  its  tracks.  It 
overrules,  in  view  of  inferveniofl^  decisions  of 
other  courts,  Hard  v.  Vermont  A  C,  B.  Go,  82 
Vt.  473,  which  classed  all  persons  employed  in 
maintaining  the  track  ana  machinerv  of  rail- 
roads and  operating  their  trains  as  fellow  serv- 
ants, for  Injuries  to  whom  by  negligence  of 
each  other  the  companies  were  not  liable.  If 
the  company  is  responsible  to  trainmen  for  tbe 
negligence  of  those  in  charge  of  the  track,  that 
it  should  be  held  responsible  to  trackmen  for 
the  negligence  of  those  in  charge  of  its  trains 
would  seem  to  directly  follow.  But  the  courts 
of  the  United  States  are  not  bound  by  the  de- 
cisions of  the  courts  of  the  States  upon  ques- 
tions of  general  law  like  this,  althougn  they  are 
entitled  to  and  receive  the  highest  respect. 
Boyce  v.  Tabb,  85  U.  S.  18  Wall.  646  [21  L.  ed. 
7571;  Cfiicago  v.  Bobbins,  67  U.  8. 2*Black,  418 
[17  L.  ed.  298].     . 

This  court  is,  however,  in  duty  bound  to  fol- 
low the  decisions  of  the  Supreme  Court  of  the 
United  Stales  upon  all  such  questions.  That 
court  has  held  that  a  railroad  company  is  liable 
to  its  trainmen  of  one  train  for  the  negligence 
of  those  whom  it  has  placed  in  charge  of  an- 
other train,  and  of  the  same  train.  Chicago^ 
Jf.  <6  8t,  A  B,  Co.  V.  Boss,  112  U.  S.  877  [28 
L.  ed.  787]. 

This  decision  appears  to  have  been  made  by  a 
bare  majority  of  the  court,  but  it  stands  unre- 
versed and  unshaken,  and  is  equally  binding 
here  with  those  that  are  unanimous.  Track- 
men are  no  more  co-laborers  with  trainmen 
than  the  trainmen  of  one  train  are  with  those 
of  another  train  on  the  same  road,  and  not  so 
much  so  as  trainmen  of  the  same  train  are. 
Those  in  charge  of  this  train  were  placed  there, 
and  clothed  with  that  authority,  by  the  defend- 
ant. They  acted  for  tbe  defendant  in  the  exer- 
cise of  the  control  given  them  over  the  move- 
ments of  the  train;  and  their  negligence  in  that 
behalf  appears,  according  to  this  decision  of 
the  Supreme  Court  of  the  United  States,  to  be 
the  negligence  of  the  defendant.  The  princi- 
ples of  this  decision  lead  to  the  same  conclusion 
as  those  of  the  latest  decision  on  this  subject  of 
the  highest  court  of  the  State,  as  cited. 

In  BandaU  v.  Baltimore  d  0.  B.  Co.  109  U. 
8.  478  [27  L.  ed.  1003],  a  brakeman  of  one  train 
appears  to  have  been  held  to  be  so  the  fellow 
servant  of  the  engineer  of  another  train  of  the 
same  company  as  not  to  be  entitled  to  recover 
of  tbe  company  for  injuries  occasioned  by  his 
negliprence.  That  engineer  does  not  appear  to 
have  been  clothed  with  any  of  the  authority  of 
the  company  about  the  moving  of  the  engine 
or  train;  and  in  that  respect  it  d lifers  from  the 
later  case.  In  the  case  under  consideration  the 
flag  was  brought  to  the  notice  of  the  conduc- 
tor, who  bad  control  of  the  train,  as  to  where  it 
should  undertake  to  pass  the  hand-car.  In  this 
respect  it  is  like  the  later  case,  rather  than  the 
former.  Upon  all  of  these  cases  Clary  would 
6L.R.A. 


I  appear  to  have  been  entitled  to  recover  dam- 
ages of  the  defendant  if  he  had  not  been  killed, 
and  by  force  of  the  Statute  the  plaintiff  appears- 
to  be  entitled  to  recover  now.  As  the  plaiutifT 
is  entitled  to  recover,  be  is  entitled  to  nooiinal 
damages  at  least,  and  to  such  further  sum  as  i» 
proveid  within  the  meaning  of  the  Statute. 

No  case  has  been  cited  or  observed  from  t he- 
courts  of  the  State  in  which  the  right  of  recov- 
ery, or  measure  of  damages,  in  actions  upoa 
this  Statute  for  the  benefit  of  collateral  kindred, 
has  been  considered. 

In  Illinois  Cent  B.  Co,  v.  Barron,  72  U.  8.  6- 
Wall.  96  [18  L.  ed.  501],  the  action  was  up  & 
a  statute  of  Dlinois,  almost  like  this  in  words^ 
and  precisely  in  meaning,  as  to  giving  a  riirht. 
of  recovery  to  the  wife  and  next  of  frin,  and 
authorizing  such  damages  as  are  just  with  xef- 
erence  to  the  pecuniary  injunr  resulting  from 
such  death  to  them,  and  was  for  the  benefit  of 
brothers  and  sisters.  The  defendant  there,  as- 
here,  asked  the  circuit  court  to  hold  that  no  re- 
covery could  be  had  for  the  benefit  of  any  but 
those  who  had  a  legal  right  to  support  fron^ 
the  deceased.  The  court  ruled  that  the  actioa 
was  given  for  the  benefit  of  those  named  in. 
the  Statute,  whether  they  had  such  right  to 
support  or  not;  and  instructed  the  jury  thai 
they  could  not  take  into  consideration  tfae^ 
wounded  feelings  of  the  surviving  relatives, 
but  might  the  amount  of  property  of  the  de- 
ceased, the  character  of  his  business,  and  tJie- 
prospective  increase  in  wealth  likely  to  accrue 
to  a  man  of  his  age,  with  the  business  ancl 
means  which  he  had. 

These  rulin^^s  were  approved,  and  Mr,  Jttm- 
tiee  Nelson,  m  the  opinion  of  the  suureme^ 
court,  said:  "If  the  cleceased  had  lived  they 
may  not  have  been  benefited,  and,  if  not,  thei^ 
no  pecuniary  injury  could  have  resulted  to 
them  from  his  death.  If  the  person  injiu^d 
had  survived  and  recovered,  he  would  have 
added  so  much  to  his  personal  estate,  whicli- 
the  law  on  his  death,  if  intestate,  would  have 
passed  to  his  wife  and  nezt  of  kin.  In  case  oT 
his  death  by  the  injury,  the  equivalent  is  l'It- 
en  by  a  suit  In  the  name  of  his  representative."* 

This  shows  that  the  pecuniary  injury  result- 
ing from  the  death  is  the  loss  of  what  the  de- 
ceased  would  probably  have  accumulated  af- 
terwards if  he  had  lived.  In  this  case  the 
deceased  had  accumulated  nothing  for  anyone 
up  to  the  time  of  his  death  in  middle  life.  He 
was  no  more  likely  to  accumulate  property 
from  then  forward  than  l)efore.  The  depriva- 
tion of  his  society,  affection  or  counsel  is  not  to 
be  considered.  The  actual  probable  pecuniarv 
loss  is  all  that  the  statute  covers  and  can  be  al- 
lowed for.  Upon  the  evidence,  considering  all. 
tbe  probabilities  of  his  future,  no  just  ground 
for  finding  that  he  would  ever  have  accumu- 
lated any  property  for  his  brothers  and  sisters 
is  apparent. 

Question  is  made  as  to  the  suflSciency  of  the 
allegations  of  the  declaration  for  supporting  a 
recovery  for  the  benefit  of  the  brothers  and 
sisters.  If  the  action  was  given  directly  to 
those  suffering  tbe  injury,  the  declaration 
would  need  to  set  forth  the  facts  constituting 
the  right  of  recovery  of  those  who  should  brin? 
suit.  But  the  action  is  given  to  the  personal 
representative;  and  the  nght  is  the  same  fos 
whosever  benefit  the  suit  may  be  brought 
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The  reooTery  is  to  go  to  the  widow  and  next 
of  kin,  as  tbe  pereonal  estate  would,  exclusive 
of  creditors  and  leiraiees.  JRlinoii  Cent,  B.  Oo. 
▼.  Barr'n^  72  U.  S.  5  Wall.  06  [18  L.  ed.  591]. 
Tbe  questioDS  as  to  who  are  beDeficiaiies  are 
lefi  until  distribution.    A  declaration  which 


sets  forth  adequately  the  right  of  the  personal 
representative  to  recover  would  seem  to  bo- 
sufficient  without  alleging^  spedfioally  the 
rights  of  the  respective  dislnbutees. 

Let  judgment  be  entered  far  the  plaintiff  for 
$1  damagee. 


LOUISIANA  SUPREME  COURT. 


STATE  OF  LOUISIANA 

V, 

Jud  BURT  et  at,,  Appte. 
(41  La.  Ann ) 

*!•  IfewljrdlBeoTvred  testimony*  for  the 
purpose  of  impeaohing  a  wltaess  wbo  had  testified 
on  tbe  trial,  Islnsuflloient  to  Justify  the  allowance 
of  a  new  triaL 

8«  Much  more  ImportMiee  is  dne  to  tho 
tmeitimMmy  of  a  wltiiem  given  on  tbe  trial  In 
open  court  tban  to  any  statements  which  be  may 
ioiye  made  on  some  other  occasion,  either  before 
or  after  the  triaL 

8.  Tbe  Huae  prlneiplee  of  law  are  ap- 
pUcable  to  the  contradictory  statements  of 
persona  In  extremes,  as  to  those  of  a  witness  un- 
der examination  under  oath.  * 

(October,  1880L) 

APPEAL  by  defendants  from  a  Judgment  of 
the  IXistrict  Court  for  the  Parish  of  Clai- 
borne denying  their  motion  for  a  new  trial  in 
an  action  in  which  they  had  been  convicted  of 
tbe  crime  of  maDslaughter.    Affirmed. 

Tbe  case  sufflciently  appears  in  the  opinion. 

Meeere,  John  R.  Phipps  and  C.  W. 
8esble«for  appellants: 

Tbe  witnesses  whose  evidence  we  are  seeking 
to  uee,  and  whose  affidavits  are  attached  to  the 
bill  of  exceptions,  swear  that  Jim  Henderson 
told  them  the  next  morning  after  he  was  shot 
that  he  did  not  know  who  shot  him.  Now, 
this  evidence  goes  to  impeach  tbe  truth  of  the 
witness  Henderson,  also  to  contradict  him. 

Mr.  Wharton  in  his  Criminal  Evidence,  8th 
ed.  $  296,  says:  'The  character  of  the  de- 
ceased for  truth  may  be  impeached." 

Id.  §  802. 

Meears,  £•  H.  McClendon  and  J.  Henry 
Shepherd,  Dif^.  Atty:,  for  the  State: 

In  a  criminal  case  a  new  trisi  will  not  be 
granted  on  newly  discovered  evidence  when  it 
appears  that  the  object  and  effect  of  the  new 
evidence  is  to  impeach  the  credit  of  a  witness 
wbo  testified  for  the  State. 

StaU  V.  WiUiafM,  88  La.  Ann.  861;  BtaU  v. 
FaJuy,  85  La.  Ann.  9;  State  v.  Young,  84  La. 
Ann.  846;  Enobloch,  885,  886. 

In  matters  of  new  trial,  tbe  nilini?  of  the  trial 
Jud  j^  will  not  be  disturbed  unless  glaringly  er- 
roneous. 

8iaU  V.  Wmiame,  88  La.  Ann.  861;  State  v. 
Jbhneon,  80  La.  Ann.  805. 

Before  a  witness  can  be  discredited  on  the 
ground  of  having  made  a  contradictory  state- 
ment, he  must  first  be  put  on  his  guard  (1 
Greenl.  £v.  §  462);  and  if  he  be  dead  this  can- 
not  be  done. 

Btate  V.  Johneon,  85  La.  Ann.  871. 

•Head  notes  bj  Watkims^  J. 
eURA. 


Watkins»  Jl,  delivered  the  opinion  of  th» 
court: 

The  defendants  seek  relief  from  a  conviction 
of  manslaughter  and  a  sentence  to  imprison- 
ment at  bard  labor.  Their  appeal  depends  up- 
on their  complaint  of  the  refusal  of  the  trial 
Judge  to  grant  them  a  new  trial,  on  the  ground 
of  newly  discovered  evidence  since  the  trials 
the  purport  and  effect  of  which  was  to  impeach 
the  dying  declarations  of  the  deceased  by  con- 
tradicting them  in  an  important  particular,  and 
upon  which  dying  declarations  tneir  conviction 
solely  depended.  Tbe  names  of  the  witnessea 
relied  upon  are  given,  and  their  affidavits  are 
appended  to  the  motion.  Thev  show  that  the 
deceased  made  a  statement  to  them  on  tbe  next 
day  after  he  was  shot  (and  of  the  wounds  in- 
flicted he  died  several  days  subsequently),  and 
in  the  course  of  which  he  said  "that  be  did  not 
know  who  shot  him;  that  he  did  not  see  the- 
parties  who  shot  him,  nor  could  he  know  them 
by  their  voices;  and  ...  the  reason  be  did  not 
make  an  affidavit  against  anyone  for  shootinff* 
him  was  that  be  did  not  know  who  shot  him.^ 

In  the  judge's  reasons  for  refusing  the  new 
trial  he  does  not  state  that  there  was  Dtber  tea- 
timonv  than  the  dving  declarations  of  the  de- 
ceased; and  hence  the  averment  of  liie  defend- 
ants' motion  must  be  accepted  as  true.  The  state- 
ment in  ttie  motion  is  of  a  moat  material  fact, 
and  the  trial  judge  did  not  certifv  that,  if  anew 
trial  were  ^rrantcd,  its  introduction  in  evidence- 
would  not  exercise  an  important  bearing  on  the 
verdict  of  tbe  jury;  but  he  bases  bis  ruling  oui 
the  following  grounds,  viz. :  (1)  that  '^he  law 
and  evidence  Justify  the  verdict;  (2)  that  de- 
fendants did  not  exercise  due  diligence  in  pro- 
curing tbe  evidence  which  was  newly  discov- 
ered; (8)  that  the  new  evidence  coula  only  be- 
introduced  for  the  purpose  of  impeaching  the 
dying  declarations  of  the  deceased,  and,  under 
the  jurisprudence  of  this  court,  a  new  trial  will 
not  be  granted  for  the  purpoee  of  admitting 
new  evidence,  the  effect  of  which  is  "to  im- 
peach tbe  credit  of  a  witness  for  the  State,  who 
has  testified  on  tbe  trial;  and  impeaching  dy- 
inff  declarations  must  como  under  the  same 
rule;"  (4)  that  in  his  opinion  the  newly  discov- 
ered testimony  cotild  not  be  admitted  under  any 
rule  of  law. 

We  need  not  consider  the  first  ground  as- 
signed, because  tbe  question  is  not  what  was^ 
proved  on  tbe  former  trial,  but  what  is  the 
value  of  the  proffered  newly  discovered  tes- 
timony. The  second  cannot  avail,  because  tbe 
motion  avers  that  due  dilii^nce  was  used,  and 
their  counsel  swear,  positively  and  cirrumstan- 
tially,  that  they  exercised  all  possible  diligence 
in  searching  out  and  obtaining  evidence,  and 
that  the  accused  were  continuously  incarcerated 
in  Jail,  after  their  indictment,  on  the  charge  of 
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murder.  This  is  a  sufficient  showiDg  on  that 
«core.  The  third  pround  asdgned  presents  the 
serious  difficulty  for  our  consideration.  Un- 
der varying  circumstances  this  court  and  its 
predecessors  have  uniformly  held  that  newly  dis- 
<x)vered  testimony,  for  the  purpose  of  impeach- 
ing a  witness  who  has  testified  on  the  trial,  was 
insufficient  to  justify  the  allowance  of  a  new 
trial.  Statev.  Johnson,  80  La.  Ann.  806;  State 
y.  Young,  84  La.  Ann.  846:  State  v.  FaJiey,  85 
La.  Ann.  12;  State  v.  Diskin,  85  La.  Ann.  48; 
State  V.  Williams,  88  La.  Ann.  862;  State  v. 
Gatiihreaux,  88  La.  Ann.  610. 

These  decisions  are  in  perfect  accord  with  the 
•common*law  authorities.  Wbarton,Crim.  Law, 
§  8854;  Waterman,  Grim.  Dig.  458,  459;  1 
Archb.  Grim.  Pr.  649,  658. 

But  the  contention  of  the  defendants' counsel 
is  lo  the  effeci — conceding  the  correctness  of 
the  rule  announced  in  the  authorities  we  have 
•cited— that  newly  discovered  evidence,  tending 
to  impeach  dying  declarations  of  a  deceased 
person,  come  under  the  operation  of  a  different 
rule,  and  hence  those  authorities  do  not  apply 
to  the  question  raised  here.  Their  insistence  is 
that  while  dying  declarations  are,  under  cer- 
tain circumstances  and  restrictions,  received  as 
evidence,  the  deceased  does  not  become  eo  nom- 
ine a  witness,  in  the  ordinary  acceptation  of 
that  term.  The  statement  of  a  deceased  person 
made  in  articulo  mortis  is  not  receivable  in  evi- 
dence as  that  of  a  witness ;  but,  as  we  said  in 
StaUY.  Keenan,  88  La.  Ann.  662,  "dying  dec- 
larations are  those  made  under  a  consciousness 
'  of  impending  death.  ...  To  this  sense  of  ap- 
proaching death  the  law  attaches  the  solemnity 
of  an  oath,  and  impresses  upon  a  statement 
made  under  it  the  character  of  evidence." 

In  SUUe  V.  Trivas,  82  La.  Ann.  1088,  we 
again  said  that  statements  made  *'under  asense 
oi  impending  dissolution,  .  .  .  concerning  the 
res  gestcB,  ...  are  to  be  accredited  under  the 
law  as  would  his  sworn  testimony  in  ordinary 


Thus  it  is  that  the  law  gives  sanction  to  the 
declarations  of  a  deceased  person,  made  while 
he  istn  extremis,  as  equivalent  to  evidence;  but 
it  does  not  make  him  a  witness.  He  does  not 
testify  before  the  court  and  jury.  The  defend- 
ant has  no  opportunity  afforded  him  of  cross- 
examination.  Ordinanly  these  declarations  are 
made  out  of  the  presence  ol  the  accused,  or  of 
■any  public  officer,  and  are  simply  detailed,  in 


the  presence  of  the  jury,  by  other  persons  who 
were  present. 

It  would  perhaps  seem  reasonable  that  the 
rule  announced  in  the  preceding  opinions 
should  not  applv  to  dying  aeclarations  of  a  de- 
ceased person;  but  it  appears  to  have  been  set- 
tled otherwise,  for  Wharton  says:  ''Nothing 
can  be  evidence  in  a  declaration  in  articulo 
mortis  that  would  not  be  so  if  the  party  were 
sworn."  Wharton,  Grim.  Ev.  8th  ed.  §  294. 
He  says  further  that  "the  same  principles  of 
law  are  applicable  to  the  contradictory  state- 
ments of  persons  in  extremis  as  are  to  those  of  a 
witness  under  examination  on  oath."  Id.  §  298. 

The  same  learned  author  says,  in  the  same 
section,  that  "in  Ohio,  however,  it  has  been 
ruled,  though  with  doubtful  propriety,  that 
where  dying  declarations  are  proved  in  a  case, 
a  statement  of  the  deceased  made  at  another 
time,  which  is  neither  a  dying  declaration  nor 
a  part  of  the  res  gesta,  is  not  admissible  to  im- 
peach such  declarations."  Wroe  v.  State,  20 
Ohio  St.  460. 

In  furtherance  of  the  same  idea  of  this  au- 
thor he  says:  "It  has  been  held  that  evidence 
is  admissible,  on  part  of  the  defense,  to  im- 
peach the  character  of  the  deceased  for  truth, 
he  standing  on  the  same  footing  as  a  witness 
called  into  6ourt  and  then  examined."  Id. 
§802. 

Bishop  simplv  announces  the  principle  terse- 
ly that  "the  bad  character  of  the  declarant  for 
veracity  may  be  shown  to  impeach  his  dying 
declarations,  the  same  as  of  a  witness.  8o,  state- 
ments by  the  declarant,  contradictory  of  his  dy- 
ing declarations,  and  contradictions  in  the  lat- 
ter, may  be  shown  to  detract  from  their  weight 
with  the  jury."  1  Bishop,  Grim.  Proc.  §  1209. 
Again  he  says:  "Like  other  evidence,they  are 
open  to  observation,  but  the  jury  alone  are 
to  decide  on  their  effect,  giving  them  such 
weight  as  may  seem  to  them,  under  all  the  cir- 
cumstances, to  be  just"    Id.  §  1216. 

There  appears  to  be  no  material  difference 
between  the  views  entertained  by  these  distin- 
guished writers  on  the  subject,  and  we  must 
conform  our  jurisprudence  to  the  principles 
they  have  announced.  In  this  view  of  the 
question  propounded  b^  the  defendants' appeal, 
we  think  the  ruling  of  the  judge  below  was 
correct,  and  that  he  properly  declined  to  grant 
a  new  trial  to  the  defendants. 

Judgment  afflrmed. 


CONNEGTIGUT  SUPREME  COURT  OP  ERRORS. 


Andrew  WREN 

0. 

George  A,  PARKER,  Appt. 
i — Ck>mi. — ) 

1.  Proof  of  the  payment  of  taxes  upon 
land  is  admlasibie  upon  an  Issue  as  to  a  olaim  of 
ownership  to  it  by  advene  possession,  as  tending 
to  establish  such  claim. 

4«  In  saeh  cafle«  where  the  aeeenment 
list  does  not  describe  the  claimant's 
property  so  partioularlyas  to  make  It  certain 
ttiat  It  emDraoes  the  precise  strip  in  question,  the 
•SBesBor  who  made  tbeasBessment  from  an  actual 

•6L.R.A. 


view  of  the  land  may  testify  as  to  whether  or  not 
the  strip  was  actually  assessed  to  claimant. 
8«  An  instruction  as  to  the  effect  of  the  Inter- 
ruptiou  of  poBsesBlon  by  a  stranger,  even  if  erro- 
neous, is  immaterial  where  there  was  no  evidence 
of  any  Interruption  by  a  stranger  or  anybody  else. 

(September  IS,  1889.) 

APPEAL  hy  defendant  from  a  judgment  of 
the  Meriden  Gity  Gourt  in  favor  of  plain- 
tiff in  an  action  to  recover  damages  for  tres- 
pass upon  lands.    Affirmed. 
The  case  snfficienUy  appears  in  the  opinion. 
Messrs.  Qeorgft  W.  Smith  and  Case  A 
Ely*  for  appellant: 


1880. 


Wbbn  v.  Parkeh. 
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Actual  poflBession  of  a  part  of  the  premises  Id 
<lispate  when  the  party  in  possession  claims 
possession  of  the  whole  does  not  draw  with  it 
possession  of  the  whole. 

Watrtnu  v.  JSouthtoarth,  5  Conn.  804;  Pro- 
prietan  of  Kennebec  Purchase  v.  Springer,  4 
Mass.  416;  Riiei  v.  Boston  MiU  Corporation,  6 
Pick.  168, 169;  Poignard  v.  Smith,  8  Pick.  272. 

The  doctrine  seems  to  be  that  when  an  usurper 
enters  upon  land  be  acquires  possession  inch 
by  inch  of  the  part  which  he  occupies. 

Brietot  v.  CarroU  Co.  95  III.  84;  Humphries 
T.  Bvffman,  88  Ohio  St.  895;  Kennedy  v. 
Pnteitt^  24  Mo.  App.  414;  Bracken  t.  Jones,  68 
Tex.  184;  Boynton  v.  Hodgdon,  59  N.  H.  247; 
HaU  Y.  Qay,  68  Oa.  442. 

The  court  erred  in  charging  the  jury  "  that 
interruption  by  a  stranger,— that  is.  one  hold- 
ing neither  by  title  nor  possession  at  the  time 
of  the  interruption, — is  not  sufficient  to  destroy 
or  interrupt  a  title  by  adverse  possession." 

BurrovDSY,  (?a^/up,  82  Conn. 498-498;  Thomp- 
son  School  Diet,  y.  Lynch,  83  Conn.  880-834; 
Connor  v.  Sullivan,  40  Conn.  26-30. 

Payment  of  taxes  is  not  evidence  of  adverse 
possession. 

Bajfnumd  v.  Morrison,  59  Iowa,  871:  diap- 
man  ▼.  Tempieton^  58  Mo.  468;  McDermott  v. 
Hofman,  70  Pa.  81. 

Messrs.  Georgre  A.  Fay  and  Wilbur  F. 
Davis,  for  appellee: 

Payment  of  taxes  is  admissible  to  show  a 
claim  of  title  by  adverse  possession  although 
not  of  itself  evidence  of  title. 

Paine  v.  Hutehins,  49  Vt  814;  Cornelius  v. 
Oibersan^  25  N.  J.  L.  86,  87,  88;  Farrar  v. 
Fessenden,  89  K  H.  268;  Bwing  v.  Burnet,  86 
U.  S.  11  Pet.  54(9  L.  ed.680);  Murphy  v.  Doyle, 
Zl  Minn.  113. 

The  char^  that  an  interruption  by  a  stranger 
is  not  siifflcient  to  destroy  or  interrupt  a  title 
acquired  by  adverse  possession  is  in  full  har- 
mony with  the  law. 

Clark  y.  Potter,  82  Ohio  St.  49;  BeU  v.  Den- 
son,  56  Ala.  444;  Connor  v.  SuUifjan,  40  Conn. 
80. 

The  charges  complained  of,  that  actual  pos- 
«86iovi  of  a  part  draws  to  it  a  possession  of 
the  whole,  when  clearly  defined  by  boundaries, 
and  the  occupant  cliums  possession  of  the 
vbole,  is  supported  l^  numerous  authorities. 

Abbott,  Tr.  Ev.  685;  Allen  v.  Hoiton,  20 
Pick.  460;  Becker  v.  Van  Valkenhirgh,  29  Barb. 
319;  Jackson  v.  Halstead,  5  Cow.  220,  221; 
Smith  y.  Isaacs,  1  Root,  151 . 

One  who  enters  u|>on  land  intending  to  take 
possesfsioD  of  the  entire  tract,  no  part  of  which 
is  held  adversely  at  the  time  of  the  entry,  is 
in  possession  to  Uie  extent  of  his  claim. 

Langmorthy  v.  Myers,  4  Ohio,  18;  Clark  v. 
Pfftter,  32  Ohio  St.  62. 

Andrews*  Ch.  J,,  delivered  the  opinion  of 
the  court: 

The  complaint  in  this  action  alleged  certain 
acts  of  trespass  miare  clausum  firegit  upon  lands 
in  the  Town  of  Meriden  of  which  the  plaintiff 
claimed  to  be  the  owner  by  an  adverse  posses- 
sion for  more  than  fifteen  years,  with  a  claim 
also  for  damages  to  personal  property  on  the 
land.  The  answer  asserted  title  in  the  defend- 
ant, and  admitted  the  acts  of  entry  and  the  re> 
aoval  of  the  personal  property.  The  case  was 
«L.R.A.  < 


tried  to  a  jury  in  the  City  Court  of  the  City  of 
Meriden  and  a  verdict  was  returned  for  the 
plaintiff.  The  defendant  has  appealed  to  this 
court. 

Upon  the  trial  the  judpe  charged  tbe  Jury: 
"  That  to  entitle  the  plaintiff  to  recover  he  must 
prove  an  actud  exclusive  possession  under  a 
claim  of  right  That  the  right  of  possession  is 
usually  the  only  question  involved  in  an  action 
of  trespass,  but  in  this  case,  as  the  defendant 
claims  title,  the  plaintiff  must  prove  actual 
exclusive  possession,  adverse  and  under  a  claim 
of  right,  for  a  period  of  fifteen  years  last  past 
before  the  trespasses  complained  of." 

Tbe  verdict  finds  all  these  things  to  be 
proved  and  true,  and  that  the  plaintiff  has  had 
the  actual  exclusive  possession  of  the  land  in 

?[uestion,  adverse  and  under  a  claim  of  right, 
or  a  period  of  fifteen  years  last  past  before 
the  acts  of  trespass  complained  of,  and  thereby 
establishes  the  plaintiff's  title  to  and  his  posses- 
sion of  the  land  upon  which  the  trespasses 
were  committed.  The  verdict  also  estab- 
lishes that  the  deed  under  which  the  defendant 
claimed  the  title  to  tbe  land  was  void  because 
it  was  gi  von  by  a  grantor  ousted  of  tbe  posses- 
sion, and  not  to  the  person  in  the  actual  pos- 
session of  the  land  attempted  to  be  conveyed, 
This  verdict  is  absolutely  conclusive  of  the 
case  unless  there  was  some  error  in  the  course 
of  tbe  trial.  Taken  in  their  order  the  errors 
assigned  are: 

First.  That  the  court  erred  in  overruling  the 
defendant's  objection  to  the  question  asked  of 
Mr.  Miles,  the  assessor.  The  plaintiff  was 
seeking  to  prove  that  he  had  been  in  the  pos- 
session of  the  land  claiming  it  as  bis  own,  and 
among  other  evidence  for  this  purpose  he  de- 
sired to  show  that  he  had  paid  the  taxes  there- 
on. To  do  this  it  was  necessary  to  prove  that 
it  had  been  ai^sessed  to  him.  The  assessment 
list  did  not  describe  the  property  so  particu- 
larly as  to  make  it  certain  that  it  embraced  the 
precise  strip  here  in  question:  and  he  called  the 
assessor  of  the  town  who  had  made  the  assess- 
ment from  an  actual  view  of  the  land  and 
asked  him  tbe  question  which  was  objected  to. 
We  think  t.'ie  question  was  admissible.  It  is 
entirely  analogous  to  the  parol  testimony  by 
which  a  deed  is  applied  to  its  subiect  matter,  or 
by  which  the  bounds  named  in  a  deed  are  ascer- 
tained. Tbe  objection, however,  goes  a  little  fur- 
ther than  this— tbat  the  payment  of  taxes  on  land 
is  not  evidence  at  all  of  an  adverse  possession. 
Adverse  possession  consists  not  simply  of  pos- 
session, but  of  a  possession  by  the  occupier 
claiming  the  land  as  his  own  and  denying  the 
right  of  everybody  else.  As  tending  to  prove 
the  claim  of  ownership  the  payment  of  taxes 
seems  clearly  admissible.  The  payment  of 
taxes  is  "powerful  evidence"  of  a  claim  of 
right.  JStcing  v.  Burnet,  36  U.  S.  11  Pet.  41, 
54  (9  L.  ed.  624,  630);  Farrar  v.  Fessenden, 
89  N.  H.  268;  Paine  v.  ffutcfiins,  ^Yi.  314. 

The  second  assignment  was  abandoned  by 
the  defendant.  The  third,  fourth,  fifth  and 
sixth  were  all  contingent  upon  a  finding  by  the 
jury  that  the  defendant  was  the  owner  o^  the 
land.  As  the  verdict  has  found  the  other  way 
these  assignments  require  no  further  notice. 

The  seventh  is:  "That  the  court  erred  in 
charging  the  jury  that  interruption  by  a  stran- 
ger,— that  is,  oy  one  holding  neither  title  nor 
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possession  at  the  time  of  the  interruptioD.—is 
DOt  sufficient  to  destroy  or  interrupt  title  b^ 
adverse  possession."  Admitting  that  this  is 
erroneous  as  a  proposition  of  law  (and  perhaps 
it  is),  still  the  Jury  could  not  have  been  misled, 
for  the  reason  that  there  was  no  evidence  tend- 
ing to  show,  nor  was  there  any  claim,  that  the 
plaintifT's  possession  had  been  interrupted  by  a 
stranger  or  anybody  else. 

The  same  may  be  said  in  regard  to  the  eighth 
assignment.  Inhere  was  no  evidence  that  the 
plaintiff  had  not  been  in  the  possession  of  every 
part  of  the  premises  in  controversy  for  the 
whole  fifteen  years. 

Tliere  is  no  error  in  the  judgment  complained 

In  this  opinion  the  other  Judges  concurred. 


Hichard  FISHELL,  Appt., 

William  MOBRIS. 

(67  Oonn.  547.) 

1.   A  lien  is  the  right  which  a  creditor 

ham  of  detaining  in  his  possession  the  goods  of 
his  debtor  until  the  debt  iis  paid. 

2*  A  lien  at  common  law  can  extst  only 
when  the  creditor  has  the  actual  possession  of  the 
goods  over  which  the  Uen  is  claimed,  and  the  debt 
was  incurred  in  respect  to  these  very  goods. 

8.  Parting  with  possession  operates  as  a 
waiver  or  forfeiture  of  a  common-law  Uen. 

4*  A  lien  for  the  price  of  keepings  ani- 
mals under  Gen.  Stat.,  6  8047,  although  created 
by  statute.  Is  the  same  in  kind  as  a  common-law 
lien^  aDd  can  exist  only  in  favor  of  a  person  in 
possession  of  the  animals. 

6*  The  lien  of  a  livery-stable  keeper  on 
a  horse,  for  keeping  it  under  a  special  contract  by 
which  the  owner  had  the  right  to  use  it,  if  any 
lien  exists  under  Gten.  Stat.,  6  8047,  Is  devested 
when  the  owner  rightfully  takes  the  horse  from 
the  stable  and  sells  it  while  away  to  an  Innocent 
purchaser  for  value. 

(September  18, 1880.) 

A  PPEAL  by  plaintiff  from  a  judgment  of  the 
Jl  New  Haven  City  Court  in  his  favor,  but  for 
less  than  he  claimed,  in  an  action  of  replevin  to 
recover  possession  of  a  horse  and  other  articles 
of  personal  property.    Becersed  in  part. 


llie  facts  are  fully  stated  in  the  opinion. 

Mr,  Jacob  P.  Goodhart,  for  appellant: 

A  lien  is  a  right  to  hold. 

2  Bouvier^  L.  Diet.  47;  1  Jones,  Liens,  8. 

The  previous  owner  of  the  horse  rightfully 
took  it  from  the  defendant's  custody  and  deliv- 
ered it  to  the  plaintiff,  and  it  was  not  obtained 
from  the  defendant's  stable  by  fraud.  Such  a 
transaction  would  devest  a  common-law  lien, 
and  would  equally  devest  that  which  the  de^ 
fendant  had  previously  acquired  under  §  3047^ 
Gen.  Stat. 

See  VinalY,  Spofford,  189  Maes.  180;  Perkins 
V.  Boardman,  14  Gray,  481;  1  Jones,  Liens,  697. 
See  also  Ooodricli  v.  Willard,  7  Gray,  188; 
Thompson  v.  DoUiver,  182  Mass.  108 ;  Walker  v. 
Staplee,  6  Allen,  M;Papineauy,  Wenttoorth,  186 
Mass.  548. 

The  right  of  lien  has  never  been  carried 
further  than  while  the  goods  remained  in  the 
possession  of  the  parties  claiming  them. 

Sweet  V.  I^m,  1  East,  4. 

If  the  claimant  once  parts  with  the  possession 
after  the  lien  attaches  the  lien  is  gone. 

Lickbarrow  v.  Mason,  6  East,  21,  25;  1  Jones, 
Liens,  20,  21;  Forth  v.  Simpson,  18  Q.  B.  680, 
686;  13  Ad.  &  EJ.  N.  S.  680;  Bigelow  v.  Heaton, 
4  Denio,  496;  Bailey  v.  Quint,  22  Vt.  474. 

The  livery -stable  keepr  who  holds  a  horse  at 
the  constant  disposal  oi  the  owner  is  the  mere 
servant  of  the  latter,  and  has  nothing  more  than 
the  bare  custody  of  the  animal. 

Addison,  Cont.  *422,  428. 

It  is  certain  that  when  the  horse  was  sold  to 
an  innocent  purchaser  for  value  while  out  of  the 
possession  of  the  party  claiming  under  the  lien 
the  lieu  was  devested. 

1  Jones,  Liens,  22;  TheBoliver^  Olcott,  Adm. 
Rep.  474;  Loringy,  Flora,  24  Ark.  151;  Base  v. 
Gray.  40  Ga.  156;  McFarland  v.  Wheeler,  26- 
Wend.  467, 472;  MarsHUes  Mfg.  Go.  v.  Morgan. 
12  Neb.  66. 

Mr.  P.  W.  Chase,  for  appellee: 

The  special  agreement  entered  into  by  the 
defendant  and  the  said  Patrick  F.  Bohan, 
wherein  the  defendant  was  to  receive  a  certain 
sum  per  week  for  the  keeping  of  said  Bohan'a 
horse,  places  the  defendant  within  the  priv- 
ileges 9f  Gen.  Stat,  g  8047. 

The  plaintiff  claims  that  the  word  "  lien  •*  in. 
said  statute  has  the  same  meaning  as  the  word 
at  common  law. 

A  stable-keeper  does  not  lose  his  lien  when  he 
permits  a  horse  to  be  used  temporarily  by  its- 
owner. 

Camoell  V.  Tutt,  10  Lea,  258;  Young  v. 
KimhaU,  23  Pa.  198. 


Nora.— I/i«n  on  animals  for  cost  of  their  keeping. 

A  lien  is  defined  as  a  right  to  obtain  satisfaction 
of  a  debt  out  of  property  belonging  to  the  debtor. 
Frlck  V.  Hilllard,  86  N.  a  117. 

Possession  of  the  chattel  on  which  a  lien  Is 
claimed  for  work  done,  at  common  law.  Is  abso- 
lutely necessary  for  the  existence  of  the  Uen;  and 
by  the  surrender  of  the  poaBession  the  lien  is  lost. 
HcDougall  V.  Crapon,  93  X.  G.  292. 

But  consent  of  the  owner  is  not  inferred  from  the 
fact  that  the  mortgagee  leaves  property  with  the 
mortgagor,  where  the  property  is  such  as  is  usually 
cared  for  by  the  owner.  Howes  v.  Newoomb,\5 
New  Eng.  Rep.  668, 146  Mass.  76. 

Mass.  Pub.  Btat.,ohap.  19S,  6  38,  giving  a  lien  upon 
4L.R.A. 


domestic  animals  for  their  keeping,  is  strictly  con- 
strued.   Ibid. 

A  party  claiming  a  lien  under  this  statute  for 
charges  for  their  keeping  must  prove  that  the  ani- 
mals were  brought  to  his  premises  with  the  owner^a- 
consent,  and  a  mortgagor  of  animals  is  not  owner 
within  the  statute.    Ibid. 

Tex.  Bev.  Btat.  art,  8183,  giving  a  lien  to  livery- 
stable  keepers,  does  not  apply  when  an  animal  la- 
plaoed  in  a  livery  stable  by  one  who  is  not  the 
owner  or  his  agent.    Stott  v.  Scott,  68  Tex.  802. 

A  lien  upon  a  mare,  prescribed  for  the  benefit  of 
the  keeper  of  a  Jack,  by  Mansf.  (Ark.)  Dig.  6  4408^ 
does  not  take  precedence  of  a  prior  recorded  morU 
gage.    Baster  v.  Goyne,  61  Ark.  222. 


See  also  11  L.  R.  A.  61;  20  L.  R.  A.  719. 


1889. 


FUBHELL  Y.  MOBBia. 


81 


Aadrewst  CK  /.,  deliyered  the  opinion  of 
the  court: 

The  plaintiff  brought  an  action  of  replevin 
against  the  defendant  for  a  horse,  a  wagon,  a 
harness,  a  whip  and  two  robes.  The  trial  court 
rendered  judgment  that  he  retain  possession  of 
a]1  the  chattel  but  the  horse,  and  that  he  should 
return  the  horse  to  the  possession  of  the  de- 
fendant. From  that  judgment  the  plaintiff 
appeals. 

The  defendant  is  a  ]iyer]^-6table  keeper. 
One  Boban,  of  whom  the  plaintiff  bought  all 
of  the  property,  on  or  about  the  17th  day  of 
November,  1887;  he  then  being  the  owner, 
made  a  special  contract  with  the  defendant  to 
kpep  and  feed  the  horse  for  the  sum  of  eighteen 
dollars  a  month.  Bohan  owned  the  horse  up 
to  December  1,  1888.  During  all  that  time  the 
defendant  continued  to  keep  and  feed  the  horse 
under  the  agreement,  Bohan  calling  for,  tak- 
ioe,  temporarily  using  and  returning  the  horse 
pt  his  pleasure,  without  objection  on  the  part 
of  the  defendant  on  account  of  arrearages  usu- 
alljr  due  for  the  keeping  of  the  horse.  The 
plaintiff  bought  the  horse  and  the  other  prop- 
erty of  Bohan  on  the  said  Ist  day  of  December, 
1888.  Previous  to  that  day  Bohan  had  adver- 
tise the  property  for  sale  and  had  requested 
and  urged  the  plaintiff  to  buy  the  same.  The 
defendant  bad  full  knowledge  of  such  intended 
sale  by  Bohan.  On  that  day  Bohan  was  justly 
indebted  to  the  defendant  in  the  sum  of  |48  for 
the  keeping  and  feeding  of  the  horse.  On  the 
morning  oi  that  day  Bohan  took  the  horse  and 
the  other  property  from  the  defendant's  stable, 
as  he  baa  been  accustomed  to  do,  with  the 
knowled^  and  consent  of  the  defendant  (al- 
though It  did  not  appear  that  the  defendant 
had  knowledge  that  Bohan  intended  to  sell  the 
property  on  that  day),  and  whiie  away  from 
the  stable  again  applied  to  the  plaintiff  to  pur- 
chase the  same,  which  the  plaintiff  did,  and 
took  all  the  chattels  into  his  possession  and  paid 
therefor  in  full.  The  plaintiff  used  the  horse 
and  wagon  in  his  own  business  for  a  short  time, 
and  then,  at  the  suggestion  of  and  in  company 
with  Bohan,  drove  to  the  defendant's  stable  for 
the  purpose  of  engaging  further  keei)ing  for 
the  horse.  Bohan  introduced  the  plaintiff  to 
the  defendant,  informed  him  that  he,  Bohan, 
had  sold  the  horse  to  the  plaintiff,  and  said  he 
thought  the  plaintiff  would  like  to  board  the 
horse  there,  and  named  $20  per  montii  as  the 
price  to  be  paid  therefor.  The  defendant  re- 
ceived and  stabled  the  horse.  After  he  had 
done  80  he  inquired  of  the  plaintiff  if  he  had 
paid  for  the  horse  and  the  other  property. 
The  plaintiff  replied  that  he  had  paid  in  full. 
The  aefendant  then  said  to  the  plaintiff  that  he 
had  a  claim  of  $48  on  the  horse  for  its  keeping 
and  feeding,  and  that  the  plaintiff  must  govern 
himself  accordingly.  The  phiintiff  said  he 
should  want  to  take  the  horse  out  the  next  day 
to  use,  whereupon  the  defendant  said  the  horse 
could  not  be  taken  from  his  possession  till  the 
daim  of  $48  was  paid.  Afterwards  on  the 
same  day  the  plaintiff  made  demand  on  the  de- 
fendant to  deliver  to  him  the  horse  and  the 
other  articles,  which  the  defendant  refused. 
This  suit  was  then  brought.  The  plaintiff  had 
no  knowledge  at  the  time  he  bought  the  prop- 
erty that  Bohan  was  indebted  to  the  defendant, 
6KRA. 


and  there  was  no  claim  that  he  acted  otherwise 
than  in  good  faith. 

The  defendant  claimed  the  right  to  detain  the 
horse  in  his  possession  until  the  debt  of  $48  was 
paid,  by  virtue  of  his  lien  thereon  for  its  keep- 
mg  ana  feeding.  The  plaintiff,  on  the  other 
hand,  asked  the  court  to  rule  that  the  lien  of  the 
defendant  on  the  horse  for  its  keeping  and  feed- 
ing was  devested  when  the  horse  was  taken 
from  his  immediate  possession,  without  objec- 
tion on  his  part,  by  the  owner  of  the  horse, 
and  by  such  owner  sold  and  delivered  to  the 
plaintiff,  an  innocent  purchaser  for  value;  and 
that  the  lien  did  not  revive  when  the  horse  was 
returned  to  the  defendant's  stable  by  the  plain- 
tiff. The  court  did  not  so  rule,  but  rendered 
judgment  for  the  return  of  the  horse  as  above 
stated. 

A  lien  is  the  right  which  a  creditor  has  of 
detaining  in  his  possession  the  goods  of  his 
debtor  until  the  debt  is  paid.  To  toe  common- 
law  idea  of  a  lien  it  is  necessary  that  the  cred- 
itor should  have  the  actual  possesiJion  of  the 
goods  over  which  the  lien  is  claimed,  and  that 
the  debt  should  have  been  incurred  in  respect 
to  the  very  ^ods  detained.  As  possossion  is 
the  foundation  of  the  common-law  lien,  any 
parting  with  the  possession  operates  as  a  waiver 
or  forieiture  of  it.  "A  lien  is  a  mere  right  to 
retain  possession  of  a  chattel,  which  right  is 
immediately  lost  on  the  possession  being  parted 
with."  Cockburn,  Oh.  c/.,  in  Donald  v.  Stuih' 
ling,  L.  R.  1  Q.  B.  613.  See  also  Story  on  Bail- 
ments, §  811;  (JoMofan  Hostler ,  Yelv.  67,  note; 
Finney  v.  WeUs,  10  Conn.  115. 

It  is  admitted  by  the  defendant's  counsel 
that  he  would  have  no  right  of  lien  except  for 
the  Statute.  Qen.  Stat.  ^  8047.  This  Statute 
gives  a  lien  in  cases  where  the  common  law 
does  not  give  one.  Miller  v.  Marston,  85  Me, 
158;  Ooodricfi  v.  WiUard,  7  Gray,  183;  Judson 
v.  Etheridge,  1  Cremp.  &  M.  743;  Jackson  v. 
Oummin»t  5  Mees.  &  W.  342;  Parsons  v.  Oin- 
geU,  4  C.  B.  545. 

But  thero  is  no  intimation  in  the  Statute  that 
it  ases  the  word  "lien"  in  any  different  sense 
from  that  which  it  has  in  the  common  law. 
On  the  contrary  the  Statute  seems  to  use  that 
word  in  its  precise  common-law  meaning.  It 
creates  a  lien  in  favor  of  the  **keeper"—  that  is, 
the  one  in  possession— of  animals.  It  says  that 
the  animals,  naming  the  kind,  "shaU  be  sub- 
ject to  a  lien  for  the  price  of  such  keeping  in 
favor  of  the  person  keeping  the  same  until 
such  debt  is  paid." 

This  is  the  exact  idea  of  the  common  law, 
the  right  of  a  creditor  to  detain  the  property  of 
his  debtor  in  his  possession  till  the  debt  is 
paid. 

In  all  cases  where  statutes  have  created  any 
right  of  security  on  the  property  of  a  debtor 
in  the  u-uure  of  a  lien,  not  depending  on  pos- 
session, tliey  have  provided  carefully  for  a  reg- 
istration of  the  transaction. 

The  contract  between  Bohan  and  the  defend- 
ant, as  interpreted  by  their  usage,  was  such  that 
Bohan  had  the  right  to  take  the  norse  at  any  time 
from  the  stable  for  the  purpose  of  using  it.  The 
plaintiff  claims  that  a  livery-stable  keeper  who 
holds  a  horse  at  the  constant  disposal  of  the 
owner  is  the  mere  servant  of  the  owner  and 
does  not  have  any  such  possession  as  would  in- 


Missouri  Suprbme  Coubt. 


Not., 


vest  him  with  the  right  of  lien.  We  do  not 
decide  the  point.  On  the  finding  we  must  as- 
sume that  Bohan  rightfully  look  the  horse 
from  the  defendant's  stable  and  sold  it  to  the 
plaintiff.  This  was  a  transaction  which  de- 
vested the  lien.  Whatever  ri^ht  the  defend- 
ant might  have  had  to  detain  the  horse  as 


against  Bohan,  we  are  of  opinion  he  had  none 
against  the  plaintiff. 

There  is  error  in  the  Judgment,  so  far  as  it  > 
directs  a  return  of  the  horse  to  the  defendant, 
and  for  the  defendant  to  recover  cost,  and  thii 
part  U  rerfersed. 

In  this  opinion  the  other  Judges  concurred. 


MISSOURI   SUPREME  COURT. 


STATE  OF  MISSOURI,  ex  rd.  Ashley   0. 
CLOVER,  Circuit  Atty.,  Appt, 

V. 

LADIES  OF  THE  SACRED  HEART, 
Hespt, 


(....Mo.. 


.) 


1.  The  twenty  years*  limitation  on  the 
existence  of  a  corporation,  under  Gen. 
Btat  18i5*ohap.  84,  f  1,  provldlnfir  that  every  cor- 
poration may  have  succession  for  the  **perlod 
limited  in  its  charter,  and  when  no  period  is 
limited  for  twenty  years,"  even  if  it  applies  to 
any  purely  charitable  incorporated  association,  as 
to  which  there  is  doubt,  does  not  apply  to  one 
whose  charter  reserves  the  risrht  in  the  Legisla- 
ture to  amend  or  repeal  it  **at  any  time  hert^f- 
ter,"and  shows  a  determination  on  the  part  .of 
the  LeKlslature  to  make  It  perfect  and  complete 
without  reference  to  the  greneral  law;  especially 
where  the  objects  and  purposes  of  its  creation  are 
such  as  to  nefirative  the  presumption  that  the 
Legrislature  intended  to  limit  its  duration  to 
twenty  years. 

8.  Althonffh  the  General  Corporation 
Law  of  1846  was  repealed  in  1856,  includ- 
ingrthe  twenty  years*  Umi|ation  upon  the  exis- 
tence of  corporations,  and  the  repealinflr  law  took 
eflTect  only  from  its  passage,  yet,  as  the  limitation 
is  re-enacted  in  the  same  language  in  which  it  ap- 
peared in  the  original  law,  tfnd  the  provision  as 
re-enacted  applies  to  corporations  created  pre- 
vious to  Its  passage,  it  leaves  such  corporations 
in  the  same  condition  they  were  In  before,  sub- 
ject to  the  same  limitation, 

(November  4, 1889.) 


APPEAL  by  plaintiff  from  a  Judgment  of 
the  St.  Louis  Circuit  Court  in  favor  of  de- 
fendant in  a  proceeding  bv  quo  warranto  for 
defendant's  dissolution.    Affirmed, 

The  facts  are  fully  stateoin  the  opinion. 

Mr.  Alexander  J*  P.  Garesche,  for 
appellant: 

Since  no  term  was  declared  in  the  charter, 
its  duration  was  limited  to  twenty  years. 

Code  of  1845,  p.  122,  Corporations,  §  1,  par.  1. 

In  interpretation  of  a  charter,  the  provisions 
of  a  general  law  are  to  be  regarded  as  if  em- 
bodied in  the  charter  itself. 

Pacifi4i  R,  R,  V.  Renshaw,  18  Mo.  215;i4t/an- 
tic  d  G,  R.  Co.  V.  Georgia,  98  U.  S.  865  (25  L. 
ed.  186);  Revere  v.  Boeton  Copper  Co,  15  Pick. 
861. 

In  interpretation  of  charters  every  presump- 
tion is  in  favor  of  the  State.  No  power  not 
expressly  granted  is  to  be  inferred  by  con- 
struction. 

8t.  Louis  V.  Missouri R.  C5?.'18Mo.  App.  524: 
FertiUzinq  Co.  v.  Hy^le  Park,  97  U.  8.  650  (24 
L.  ed.  1036);  Wait,  Insolv.  Corp.  p.  94;  1  Mora- 
wetz,  Priv.  Coq:).  S§  816,  317. 

No  extension  is  presumed,  even  by  a  fresh 
grant  of  franchises. 

8t.  Clair  Co.  Tump,  Co.  v.  Illinois,  96 17.  S. 
68  (24  L.  ed.  651). 

The  point  that  the  restriction  of  the  Code  of 
1845  to  twenty  ysars  is  by  §  20,  Code  of  1855, 
vol.  2,  p.  1026,  re  lealed,  is  futile,  because  this 
charter  is  expressly  excepted  from  this  repeal 
by  section  18  of  the  same  Act. 

A  revision,  as  in  section  20  cited,  purports  to 


NoTB.— Public  charities^  what  constitute. 

A  charity  Is  a  gift  to  be  applied  consistently  with 
ezlf^tlufir  laws  for  the  benefit  of  an  indefinite  num- 
ber of  persons,  either  by  bringring  their  minds  and 
hearts  under  Uie  influence  of  education  or  religion, 
by  relieving  their  bodies  from  disease,  Bulfering  or 
constraint,  by  assisting  them  to  establish  them- 
selves in  life,  or  by  erecting  public  works  or  other- 
wise lessening  the  burdens  of  government.  Jackson 
V.  Phllllpa,  14  Allen,  589:  Statute  of  48  Eliz.:  Ck)ttman 
V.  Grace,  8  L.  B.  A.  145,  112  N.  Y.  299;  Fire  Ins. 
Patrol  V.  Boyd,  1  L.  R.  A.  418,  note,  120  Pa.  824. 

Trusts  for  private  objects  do  not  fall  within  the 
denomination  of  charitable  trusts,  and  are  void  if 
they  create  perpetuities,  while  the  full  conception 
of  a  charitable  trust  includes  the  idea  that  it  is  or 
may  be  perpetual,  and  to  'MAiichthe  statute  against 
perpetuities  does  not  app)./.  Fire  Ins.  Patrol  v. 
Boyd,  1  L.  a  A.  419,  note,  120  Pa.  624;  Mlfflln*s  App. 
1  L.  R.  A.  463,  note,  121  Pa.  205;  Heiskell  v.  Chicka- 
saw Lodge,  4  L.  B.  A. 609,  note,  87  Tenn.  668;  Oott- 
man  v.  Grace,  8  L.  B.  A.  145,  note,  112  N.  Y.  299. 

The  essential  elements  of  a  charitable  purpose  are 
that  the  gift  must  be  for  an  indefinite  class,  and 
that  the  benefit  conferred  upon  them  shall  be  in  its 
nature  publia  See  Heiskell  v.  Chickasaw  Lodge 
and  Cottman  v.  Grace,  mpra. 
eL.RA. 


Charitable  uses  may  be  for  religious  purposes, 
and  these  are  highly  favored  in  law.  Cottman  v. 
Grace,  8  L.  B.  A.  148,  note,  112  N.  Y.  289. 

They  may  also  be  for  benevolent  and  educational 
purposes  (Fire  Ins.  Patrol  v.  Boyd,  1  L.  R.  A.  41T, 
note,  120  Pa.  624.  See  Penny  v.  Croul  ( Mich.)  5  L.  R. 
A.  868);  and  for  public  purposes  not  in  the  ordinary 
sense  benevolent,  but  directed  to  the  benefit  of 
the  publio  at  large,  or  of  some  particular  district, 
or  to  lighten  the  burden  for  defraying  the  expense 
of  local  administration  of  government  of  a  desiR- 
nated  district;— as,  for  the  benefit  of  the  country 
generally,  to  aid  in  payment  of  the  public  debt 
(Newland  v.  Atty-Gen.  8  Meri v.  684 >;  for  improve- 
ment or  other  benefit  of  a  town  (AUy-Gen.  v.  Bast- 
lake,  11  Hare,  205;  Atty-Gen.  v.  Brown,  1  Swanst. 
265 ;  Jones  v.  Williams,  Amb.  661 ;  Howse  v.  Chap- 
man, 4  Ves.  Jr.  642;  Atty-Gen.  v.  Lonsdale,  1  Sina. 
106 ;  Mltf ord  v.  Reynolds,  1  Phil.  185 ;  Atty-Gen.  v. 
Bushby,  24  Beav.  289) ;  for  a  parish  or  parishioneta 
(Atty-Gen.  v.  Webster,  L.  B.  20  Bq.  488);  and  In 
Pennsylvania  for  fire  companies.  Humane  Fire 
Co*s  App.  88  Pa.  889;  Bethlehem  v.  Perseverance 
Fire  Co.  81  Pa.  446 ;  Fire  Ins.  Patrol  v.  Boyd, 
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repeal,  but  in  effect  so  far  as  it  is  the  repetition 
of  the  former  law  it  is  only  a  re«uactment,  not 
repeal. 

iSl.  Louu  V.  Fatter,  63  Mo.  516;  Cape  Qirar- 
dfati  T.  RUey,  Id.  428;  8t,  Louie  v.  Alexander, 
23  Mo.  509;  ^tate  y.  Heidom,  74  Mo.  410. 

But  if  a  repeal,  a  private  Act  would  not  be 
affected  by  it,  unless  expressly  named. 

i^taU  ▼.  Wealeyan  Cemttery  Aeeo.  11  Mo.  App. 
560;  State  ▼.  Piala,  47  Mo.  319.  See  Krtitz  v. 
PiifU  Toum  Co.  20  Ean.  399. 

JtfewfV.  Hitchcock,  MadiU  A  Finkeln- 
bvw  and  Peter  Taaffe,  for  respondent: 

Defendant  is  an  eleemosynary  corporation. 
Its  prescribed  work  is  a  charity. 

Durtnumth  College  v.  Woodward,  17  U.  8.  4 
Wheat.  181  (4  L.  ed.  629);  State,  PiUrhan,  v. 
Adame,  44  ifo.  570;  Am.  Aeylum  at  Hart- 
ford  V.  Phanix  Bank,  4  Conn.  172;  Vidal  v. 
Girard,  48  U.  8.  2  How.  127  (11  L.  ed.  205); 
Qtambere  v.  St.  Louie,  29  Mo.  586;  Waehing- 
ton  Univmity  v.  Bouee,  75  U.  8.  b  WaU.  439 
(19  L.  ed.  498);  Pom.  Eq.  Jur.  ^§  1020-1024; 
Stat  Eliz.  IGOl. 

A  charity  is,  in  its  essential  character  and 
qualitiea  and  in  the  estimailon  of  the  law,  a  pei^ 
peluily. 

Gray,  Perp.  6  590,  p.  861;  1  Am.  Law  Reg. 
Pl  140:  Philadelphia  v.  Oirard,  46  Pa.  18. 

A  charity  is  a  favorite  of  the  law.  The 
Statute  of  Elizabeth  (IdOl)  is  in  force  in  this 
State. 

Chambers  t.  St.  Louie,  29  Mo.  586. 

Education,  with,  as  well  as  without,  charita- 
ble aspecta,  has  always  been  encouraged  and  its 
promotion  assigned  a  prominent  pkce  in  the 
organic  law  of  the  State. 

Const.  1880,  §  1,  art.  6,  in  force  in  Decem- 
ber, 1847;  1865,  ^  1,  art.  9;  1875,  §  1,  art.  11. 

Perpetual  succession  is  one  of  the  incidents 
annexed  by  the  law  to  all  corporations  aggre- 
Kate. 

2  Morawetz,  Priv.  Corp.  §§  1003,  411. 

The  first  section  of  the  (General  Corporation 
Statute  of  1845  has  no  application  to  the  char- 
^et  of  respondent. 

Ber.  Stat.  1845,  p.  122. 

Eren  if  the  first  section  of  the  General  Act 
of  1845  could  be  held  applicable  to  respondent's 
diarter,  yet  that  section  was  repealed  by  the 
20th  section  of  the  Act,  found  at  p.  1026,  2 
Bev.  Stat.  1855. 

FatrchUd  v.  Maeonic  Ball  Aeao.  71  Mo.  581 
et  eeq.;  Coffin  v.  Rich,  45  Me.  512, 518;  1  Redf. 
Railroads,  6th  ed.  p.  199;  Paeijie  R.  R.  v.  Hen- 
maw,  18  Mo.  210;  Bailey  ▼.  HoUieter,  26  N.  Y. 
112;  Greenwood  v.  Union  Freight  R  Co.  105  U. 
S.  13  (26  L.  ed.  961);  Tomlineon  y.  Jeeeup,  82 
U.  S.  454  (21  L.  ed.  204);  Sugar  Tree  Qrote 
Aeademy,  52  Mo.  822;  McRoberte  v.  Was/ibume, 
10  Minn.  23. 

Black*  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  upon  auo  warranto  in 
the  name  of  the  State  at  the  relation  of  the  Cir- 
oiit  Attorney  of  the  Eighth  Judicial  Circuit 
ainlDSt  the  liulies  of  the  Sacred  Heart,  a  cor- 
poration created  and  duly  organized  under  the 
tppoa}  Act  of  the  Legislature  of  the  7th  De- 
eember,  1846.  The  record  discloses  these  facts: 
On  the  12«h  of  March,  1827,  John  Mullanphy 
oonreyed  about  twenty-four  arpente  of  land  to 
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Pbilipine  Duchesne,  Octavie  Berthold  and  Lu- 
ciila  Matheron,  who  were  nuns  of  the  order  of 
the  Sacred  Heart,  to  have  and  to  bold  for  999 
years,  upon  trust  "for  the  sole  use  of  said  nuns 
and  their  successors,  being  nuns  of  the  s>ime  or- 
der, for  the  establishment  and  maintcnaticc  of 
the  charity  herein  specitied/  which  trust  shall 
remain  so  long  as  the  said  charity  shall  be  kept 
up  and  dispensed  according  to  tbe  true  iuU'nt 
and  meaning  hereof;  that  is  to  say,  said  nuns 
shall  occupy  said  premises  as  a  convent,  and 
shall  therein  board,  lod^e,  clothe,  provide  for 
and  educate  all  such  indigent  female  children 
who  are  orphans,  or  whose  parents  are  both  in- 
digent  and  helpless,  not  exceeding  tbe  numl^er 
of  twenty  at  any  one  time,  as  sball  be  desig- 
nated bv  said  Mullanphy  durino:  bis  life,  or.  m 
case  of  his  death,  by  his  three  eldest  female  lin- 
eal descendants,"  or,  in  case  of  no  designated 
lineal  descendants,  "then  by  the  Roman  Cath- 
olic bishop  of  the  diocese  wherein  tbe  City  of 
St.  Louis  is  or  shall  be  situate." 

At  the  date  of  this  deed  the  premises  were, 
for  the  most  part,  outside  of  the  limits  of  tbe 
City  of  St.  Louis,  and  were  covered  witb  bnish 
ana  timber,  save  less  than  one  acre,  upon  wbich 
tbere  was  a  small  house.  These  trustees,  their 
associates,  and  tbe  respondent  corporation  have 
maintaineid  on  the  premises  a  convent,  an  or- 
phanage, a  boarding  school,  and  a  free  day 
school.  The  boarding  scbool  was  discontinued 
on  these  premises  in  1872,  but  continued  on 
what  is  called  the  "Withnel  Property,"  ac- 
quired by  respondent.  By  reason  of  the  in- 
creased value  of  the  property,  the  income  ex- 
ceeds the  cost  of  supporting  twenty  orphans. 

By  mesne  conveyances  tbe  title  to  the  Vlullan- 
phy  property  was  vested  in  Madame  Qnlloway, 
and  she  conveyed  it  to  respondent  on  the  12th 
of  December,  1871,  some  twenty-five  years  af- 
ter the  date  of  tbe  charter;  but  the  title  in  tbe 
mean  time  had  been  in  per>on8  who  were 
members  of  the  order,  and  also  of  the  respond- 
ent, and  was  held  in  trust  for  respondent.  Tbe 
persons  named  in  the  special  Act  as  incorpora- 
tors were  members  of  tbe  order.  This  order  of 
the  Sacred  Heart,  as  distinguished  from  tbe  re- 
spondent, has  many  institutions  throughout  tbe 
country;  and  one  of  its  objects  Las  been  and  ia 
tbe  education  of  young  ladies  as  boaraers,  and 
in  exceptional  cases,  like  the.  one  in  band,  it 
supports  an  orphan  asylum.  The  petition  for 
the  writ  asks  the  court  to  adjudge  tbe  respond- 
ent guilty  of  unlawfully  using  corporal e  fran- 
chises, and  to  that  end  it  is  alleged  that  its  char- 
ter expired  in  twenty  jrears  after  the  grant  there- 
of; all  of  which  is  denied.  Further  allegations 
are  made  to  the  effect  that  the  respondent  lias 
and  does  appropriate  portions  of  tbe  revenues 
of  the  trust  property  to  purposes  not  contem- 
plated ty  the  trust,  namely,  the  support  of  a 
seminary  of  learning  for  young  ladies  olber 
than  orphans.  The  court  declined  to  go  into  a 
hearing  of  the  Issues  on  this  branch  ot  thv  case 
until  tne  question  as  to  the  expiiation  of  the 
charter  was  determined,  and  on  that  issue 
found  for  respondent. 

As  the  case  stands  before  us,  the  only  ques- 
tion is  whether  tbe.  charter  granted  on  tbe  Uh 
of  December,  1846,  expired  in  twenty  years. 
The  charter  is  as  follows: 

"Section  1.  That  Ellenor  J.  M.  Gray.  Mary 
Prudeom,  Josephine  Jaquet,  and  their  succea- 
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sors,  Bball  be,  and  are  hereby,  constituted  a 
body  corporate,  in  fact  and  in  name,  by  the 
name  and  style  of  the  'Ladies  of  the  Sacred 
Heart,'  for  the  purpose  of  conducting  a  sem- 
inary of  learning  and  an  orphan  asylum  in  the 
City  of  St.  Louis,  and  by  that  name  and  style 
shall  have  succession,  and  be  in  law  capable  of 
suing  and  being  sued,  defending  and  being  de- 
fended, in  all  courts  and  places,  and  in  all  man- 
ner of  actions  and  cases  whatsoever,  and  may 
have  a  common  seal,  and  change  it  at  pleasure, 
and  by  that  name  and  style  be  capable  in  law 
of  purchasiDj;,  holding  and  enjoymg,  to  them 
and  their  successors,  for  the  purposes  above 
mentioned,  any  real  estate,  in  fee  simple  or 
otherwise,  and  any  goods,  chattels  and  personal 
estate,  and  of  selhng  and  otherwise  disposing 
of  the  said  real  estate,  or  any  part  thereof,  at 
their  will  and  pleasure;  but  the  operations  of 
said  corporation  shall  be  confined  to  the  pro- 
motion of  the  objects  above  mentioned. 

*  *Sec.  2  Said  corporation  shall  have  power  to 
make  such  constitution,  by-laws,  ordinances, 
rules  and  regulations  for  the  government  of 
the  same  as  they  deem  proper,  provided  the 
same  are  not  repugnant  to, or  inconsistent  with, 
the  laws  and  Constitution  of  this  State,  or  of 
the  United  States. 

"Sec.  8.  That  nothing  in  this  Act  contained 
shall  be  so  construed  as  to  prevent  the  Legisla- 
ture from  altering,  amending  or  repealing  the 
same  at  any  time  hereafter.'^ 

The  first  paragraph  of  the  first  section  of 
chapter  84  of  the  General  Statutes  of  184d,  con- 
cemiDg  corporations,  provides:  * 'Every  cor- 
poration, as  such,  has  power:  fint,  to  have  suc- 
cession by  its  corporate  name  for  the  period 
limited  in  its  charier,  and,  when  no  period  is 
limited,  for  twenty  years."    Page  881. 

The  question  is  whether  this  general  statute 
fixes  the  period  of  existence  of  the  respondent 
at  twenty  years,  no  time  being  in  terms  stated 
in  the  charter.  In  considering  this  question, 
some  general  rules  must  be  kept  in  view. 
Where  special  privileges  in  derogation  of  com- 
mon right,  or  exemptions  from  the  General 
Law  governing  other  persons,  are  claimed  by  a 
corporation,  its  charter  must  be  construed 
strictly  in  respect  of  such  alleged  grants.  Noth- 
ing is  to  be  presumed  in  favor  of  the  grant  of 
such  privileges..  But  no  such  question  is  in- 
volved in  the  present  case,  and  the  rule  has  no 
application  here.  This  charter  is  to  be  con- 
strued like  any  other  written  instrument.  We 
must  look  for  the  intention  of  the  parties.  1 
Morawetz,  Priv.  Corp.  2d  ed.  §§  816,  323. 

A  corporation  whose  charter  does  not  limit 
its  existence  to  a  definite  period  of  time  con- 
tinues, in  legal  contemplation,  until  it  has  been 
dissolved  by  some  prescribed  method.  Id. 
S411. 

Aside  from  the  first  paragraph  of  section  1  of 
the  General  Law  of  1845,  this  corporation 
would  have  succession  without  limitation  as  to 
time. 

Again,  It  is  conceded  on  both  sides  that  the 
respondent  is  a  charitable  institution,  and  noth- 
ing more.  It  is  therefore  in  many  respects 
unlike  an  ordinary  business  corporation  having 
shareholders.  Most  of  the  provisions  of  the 
General  Law  can  have  no  application  whatever 
to  charters  like  the  one  now  in  question.  The 
first  section  says:  "Every  corporation,  as  such, 
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has  power,"  among  other  things,  to  make  laws 
"for  the  transfer  of  its  stock. '*^  The  next  sec- 
tion says:  "The  powers  enumerated  in  tLe pre- 
ceding section  shall  vest  in  every  corporation 
that  shall  hereafter  be  created,  although  they 
may  not  be  specified  in  its  charter,"  etc. 

This  provision  in  relation  to  stock  has  no  ao- 
plication  to  this  corporation;  for  it  has,  and 
under  its  charter  can  have,  no  shareholders. 
The  same  is  true  in  respect  of  many  other  of 
the  subsequent  sections.  It  is  therefore  clear 
that,  though  the  General  Statute  docs  say  that 
every  corporation  shall  have  the  designated 
powers,  we  must  look  to  the  objects  and  pur- 
poses of  the  particular  corporation  to  see 
whether  it  does  or  can  possess  all  of  theuL  We 
see  no  reason  why  we  may  not  also  look  to  the 
objects  and  purposes  of  the  corporation  to  see 
whether  the  limitation  of  twenty  years  fairly 
applies  to  it. 

Now,  it  can  hardly  be  believed  that  the  Leg- 
islature, in  creating  this  corporation  for  the  pur- 
poses, in  part  at  least,  of  rearing  and  educating 
orphans,  designed  to  limit  it  to  twenty  years. 
Such  an  institute,  with  such  a  limitation,  would 
end  about  as  soon  as  fairly  established.  If  this 
charter  contained  the  words  '*  perpetual  succes- 
sion," instead  of  simply  the  word  "succession," 
then  there  would  be  no'limitation  as  to  time,  not- 
withstanding the  General  Law.  It  was  so  held 
in  the  case  of  a  business  corporation  having  a 
competent  stock.  FairehUd  v.  Manonie  tlaU 
Amo,  71  Mo.  527. 

The  purposes  of  this  corporation  consiaeied, 
it  is  believed  we  should  reach  the  same  result. 
If  the  charter  on  its  face  disclosed  a  purpose  ^o 
administer  the  MuUanphy  trust,  there  could  oe 
no  occasion  for  doubt,  lor  the  trust  is  practi- 
cally perpetual.  The  charter,  however,  is  spe- 
cific in  the  grant  of  powers;  so  that  in  these  re- 
spects there  is  no  need  of  reference  to  ihe  Gea- 
eral  Law.  The  Legislature  has,  by  flie  thii*d 
section,  reserved  the  right  to  amend  or  repeal 
it  "at  any  time  hereafter."  The  charter  betirs 
evidence  on  its  face  of  a  determination  on  the 
part  of  the  Legislature  to  make  it  perfect  and 
complete  in  and  of  itself  and  without  reference 
to  the  General  Law.  In  view  of  these  consid- 
erations, and  of  the  objects  and  purposes  for 
which  the  corporation  was  created,  we  conclude 
the  Legislature  intended  to  and  did  give  to  it 
perpetual  succession.  This  construction  car- 
ries out  what  seems  to  have  been  the  purpose 
of  the  Legislature;  and  it  is  enough  to  over- 
come the  limitation  in  the  General  Law  that  it 
appears  from  the  special  charter,  taken  as  a 
whole,  and  read  like  any  other  written  instru- 
ment, that  the  Legislature  designed  to  give  it 
unlimited  succession.  Indeed ^  it  is  a  matter  of 
some  doubt  whether  the  twenty-year  limitation 
in  the  Law  of  1845  applies  to  any  purely  char- 
itable incorporated  association.  ^ 

Though  what  has  been  said  disposes  of  this 
appeal,  another  point  pressed  by  respondent 
will  be  noticed.  Section  20.  2  Rev.  Stat.  1855, 
p.  1026,  provides:  "All  Acts  of  a  public,  gen- 
eral, or  permanent  nature,  revised  at  the  present 
session  of  the  General  Assembly,  so  soon  aa 
such  Acts  shall  take  effect,  shall  be  taken  and 
construed  as  repealing  the  Acts  in  force  at  the 
commencement  of  the  present  session  of  the 
General  Assembly  so  revised." 

According  to  the  ruling  in  Fairehild  v.  Jfo* 
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4pnic  BM  Aao.,  71  Mo.  627,  this  sectioD  re- 
pealed out  and  out  the  General  Corporation 
Law  of  1845,  and  the  (General  Corporation  Law 
of  1855  took  effect  only  from  the  time  when 
that  reyision  went  into  operation.  Concede 
that  the  first  section  of  the  Corporation  Law  of 
1815  (the  one  which  contains  the  twentj-year 
limitation)  was  repealed  by  the  Revision  of 
1856,  and  concede,  further,  that,  because  of  the 
peculiar  ]ane:uage  of  the  repealing  section,  the 
fB-enacted  ^tute  cannot  be  construed  as  a 
continuing  law.  still  the  Statute  of  1855  says: 
"Every  corporation,  as  such,  has  power," etc., 
following  the  exact  language  of  the  first  section 
of  the  Law  of  1845.  This  language  applies  to 
corporations  created  previous  to  the  Revision 
d  1855,  and  leaves  the  respondent  where  it  was 
before  the  repeal.  The  second  section  of  the 
Statute  of  1855,  like  that  of  1846,  says:    "The 


powers  enumerated  in  the  preceding  section 
shall  vest  in  every  corT>oration  that  shall  hereaf- 
ter be  created,"  etc. ;  but  this  does  not  destroy 
the  force  of  the  first  section.  The  specified 
powers  are  made  to  apply  to  corporations  then, 
before  and  thereafter  created. 

In  the  FaircMld  Com  the  court  had  under 
consideration  the  thirteenth  section  of  the  Gen- 
eral Corporation  Law  of  1846  and  1855;  and 
that  section  only  professes  to  act  upon  corpo- 
rations thereafter  created.  There  was  no  sec- 
tion making  the  same  provisions  apply  to  ex- 
istmg  corporations. 

For  tits  reasont  brfore  tkUed  the  jvdffment 
iaafflrtned. 

RajTv  Oh.  J„  absent;  Sherwood*  /.,  not 
sitting.    The  other  Judges  concur. 

Motion  for  rehearing  overruled. 
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ST.    PAUL    FIRE   A   MARINE    INSUR- 
ANCE CO.,  Appt, 

V. 

T.  W.  COLEMAN,  Betpt. 
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1«  mio  wbole  preminmf  and  not  merely  a 
pro  rata  part  of  iC  to  earned  altbou^rh  the  insurer 
is  relieved  from  liability  by  the  default  of  the  as- 
sured in  payment  of  an  Installment  due  on  a  poli- 
ey  of  insurance  provldinfir  that  no  liability  of  the 
ftDsorer  shall  exist  after  default  in  the  payment  of 
any  iDBtallment  of  an  installment  note  i^ven  for 
tbe  premium,  or  a  part  thereof. 

S«  An  a.grooment  that  the  premium  note 
at  the  aosnred  shall  remain  bindings 
upon  htm  although  the  insurer  is  relieved  from 

(  liability  by  default  in  payment  of  a  sum  due  is 
not  illegal  or  contrary  to  public  policy. 

■S*  An  SMBored  person  is  not  entitled  to 
»  seduction,  under  Civ.  Gode,  St  1512-1644,  pro- 
Tiding  for  tbe  return  of  Insurance  premiuma  in 
certain  cases,  m  the  amount  of  his  premium  note 
which  lie  hais  given  for  five  years*  Insurance,  if 
be  forfeits  his  hisurance  by  failing  to  pay  an  in- 
stallment due  on  the  note  after  the  risk  has  at- 
tached and  been  in  operation  for  one  year. 

-4*   A  statute  denying^  plaintiff  costs  in  a 

district  court  if  his  recovery  is  below  $60  does  not 
hmit  the  jurisdiction  of  tbe  court  to  cases  m 
which  that  sum  is  involved.) 

(October  10,  ISSOD 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Stutsman  County  in 
his  £aTor  but  for  a  less  amount  than  was  claimed 
in  an  action  to  recover  upon  an  insurance  pre- 
mium note.     Beoened, 
The  facts  are  sufficiently  stated  in  the  opin- 

ioii. 

Mr,  C.  E*  Joslin*  for  appellant: 

The  respondent  claims  that  his  own  default 
made  the  policy  absolutely  void;  but  such  is 
not  the  case,  as  a  careful  reading  of  the  oondi- 
-tiona  of  the  entire  contract  will  show. 

YteUY.  QermanialM.  CA?.  26  Iowa,  48;  Miffs 
▼.  MadUon  Mut.  In*.  Co.  89  Wis.  114,  115. 

Tbe  policy  was  suspended  during  tbe  default, 
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and  the  Company  had  the  right  to  elect  to 
treat  it  as  suspenaed  in  cases  loss  had  occurred 
during  the  default,  or  to  waive  the  conditions. 
Tbe  provision  was  made  for  the  benefit  of  the 
Company  to  facilitate  the  collection  of  these 
notes  out  of  which  it  must  pay  its  losses,  and 
such  condition  was  reasonable,  and  the  Com- 
pany was  entitled  to  recover  the  full  amount  of 
the  note. 

American  Ins.  Oo,  v,  Klinfc,  66  Mo.  78; 
American  Ine.  Co.  v.  Elliott,  62  Ind.  211;  Amer- 
ican Ins.  Go,  v.  Henley,  60  Ind.  516;  American 
Ine.  Oo.  v.  Oharlee,  62  Ind.  210;  Williams  t. 
Albany  Oity  Ins.  Co.  19  Mich.  451;  CauffiddY, 
Continental  Ins.  Co.  47  Mich.  447;  Blackerby 
V.  Continental  Ins.  Co.  88  Kv.  674. 

Where  the  note  is  not  paid  a  stipulation  that 
the  whole  amount  shall  be  duemed  earned  is  a 
valid  stipulation. 

Wcdl  V.  Home  Ins.  Co.  86  N.  Y.  167;  ShuUt 
V.  Hawkeye  Ins.  Co.  42  Iowa,  i89;  Shakey 
v.  Hawkeye  Ins.  Oo.  44  Iowa,  640. 

Messrs,  Nickens  A  Baldwin,  McMillan 
A  Frye  and  S*  L.  Glaspell  for  respondent, 

Crofooty,  J*.,  delivered  the  opinion  of  the 
court: 

Tbe  plaintiff  brings  this  action  to  recover  on 
an  installment  note,  given  by  the  defendant  for 
insurance  premium.  The  note  is  dated  Ma^  27, 
1884,  and  contains  the  promise  to  pay  plamtiff 
$8.40  on  the  first  day  of  July  of  each  of  the 
years  1886,  1886, 1887  and  1888.  and  also  con- 
tains the  following^  clause:  *'  This  note  being 
given  as  consideration  for  insurance  under  the 
above-named  policy,  I  consent  that,  in  case  of 
default  in  the  paj^ment  of  any  of  the  install- 
ments named  herein  the  whole  amount  remain- 
ing unpaid  on  this  note  shall  immediately  be- 
come due  and  payable." 

Tbe  application  for  insurance  is  in  writing, 
signed  by  the  defendant,  and  is  headed:  '* Ap- 
plication of  T.  W.  Coleman  .  .  .  for  Insurance 
against  loss  by  fire  and  lightning  ...  for  the 
term  of  five  years  from  the  day  of  approval  of 
this  application  by  the  general  agent  of  the 
Company."  The  application  contains  an  express 
agreement  that  ''if  any  payment  on  the  note 
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fiven  for  premium  hereon  be  not  paid  when 
ue,  the  policy  shall  be  void  until  the  same  is 
made,  when  it  is  to  again  attach." 

The  policy  shows  that  it  is  issued  in  consid 
eratioD  of  $8.40,  and  the  installment  note  sued 
on,  and  insures  defendant's  property  from  the 
29ih  day  of  May,  1884,  at  12  o'clock  at  noon, 
to  the  29th  day  of  May,  1889,  at  12  o'clock 
at  noon.  The  policy  contains  this  provision: 
"  It  is  expressly  agreed  that  this  Company  shall 
not  be  liable  under  this  policy  for  any  loss  or 
damage  if  any  default  shall  have  been  made  in 
the  payment  of  any  note,  or  installment  of  any 
note  in  full,  ^iven  in  payment  or  part  payment 
of  premiums  under  this  policy:  provided',  how 
ever,  that  on  the  pavment  by  the  assured,  or 
his  assigns,  of  all  such  notes,  or  installment  of 
any  such  note  in  full,  the  liability  of  the  Com 
pany  under  this  policy  shall  again  attach,  and 
the  policy  shall  thereafter  be  entorfed,  unless 
the  same  shall  be  inoperative  or  void  f  i  om  some 
other  cause;  but  in  no  event  shall  this  Com- 
pany be  liable  for  any  loss  or  damage  happen- 
ing during  the  continuance  of  such  default  of 
payment.  It  also  provides:  "  This  (Company 
may  at  any  time  cancel  this  policy,  returning 
the  unexpired  premium  p-ora to.  The  assured 
may  at  any  time  have  this  policy  canceled  by 
paying  all  premiums  due  therefor,  at  custo- 
mary short  rates,  for  the  time  the  policy  has 
been  issued." 

The  defendant  contends  that,  by  the  terms 
of  the  policy,  the  plaintiff  was  under  no  liability 
after  July  1.  1S&5,  al  which  lime.without  fraud 
on  his  part,  the  defendant  made  default  in  the 
payment  of  the  installment  due  at  that  time, 
and  that  the  whole  premium  Las  not  been 
earned,  but  only  a  pro  rata  portion  of  it.  To 
support  this  position,  the  defendant  relies  upon 
the  following  authorities:  Tout  v.  American 
Ins.  Co,  39  Mich.  531;  American  Ins.  Co.  v. 
Stoy,  41  Mich.  H85;  Matthews '7.  American  Ins. 
Co.  40  Ohio  St.  185;  Miffe  v.  Madison  Mut. 
Ins.  Co.  39  Wis.  Ill;  8mi1h  v.  St,  Paul  F,  dt 
M.  Ins.  Co.  8  Dak.  80. 

The  first  three  cases  cited  are  the  only  ones 
that  pass  directly  upon  the  right  of  the  insurer 
to  collect  a  premium  installment,  where,  by  the 
terms  of  the  contract,  the  policy  is  void  during 
the  continuance  of  default,  in  the  payment  of 
any  installment.  The  contracts  considered  in 
these  cases  were  all  made  with  the  same  Com- 
pan)r,  and  are  identical.  There  was  no  provis- 
ion in  the  note,  policy  or  application  that,  if 
default  should  be  made  in  the  payment  of  any 
installment,  the  whole  note  should  immediate- 
ly become  due,  or  the  whole  premium  should 
be  considered  as  earned.  The  policy,  however, 
contained  a  clause  that  the  charter  of  the  Com- 
pany was  to  be  resorted  to  and  used  to  explain 
the  rights  and  obligations  of  the  parties  thereto, 
in  all  cases  not  therein  otherwise  specially  pro- 
vided for;  and  the  charter  provided  that,  on 
nonpavmeni  of  any  installment,  the  whole  note 
phould  immediately  become  due. 

In  Tost  V.  American  Ins.  Co.  supra,  suit  was 
brought  to  recover  past-due  installments,  and 
a  statement  of  facts  was  agreed  upon,  which 
contained  only  the  note  and  the  policy,  but  not 
the  charter.  The  court,  in  construing  the  con- 
tract, held  it  to  be  an  absolute  insurance  for 
one  year  only,  which  might  be  continued  and 
kept  in  force  from  year  to  year  thereafter,  for 
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a  period  of  five  years,  b/  paying  an  annual 
premium;  that  the  Company  had  declared,  by 
Its  policy,  what  the  effect  of  a  default  should 
be;  that  it  gave  the  insured  the  right  to  come 
in  and  have  the  policy  revived,  and  it  was 
optional  with  the  insured  to  pay  or  not.  la 
conclusion,  the  court  expressly  distinguishes- 
it  from  the  case  of  Williams  v.  Albany  CHty^ 
Ins.  C5?.  19  Mich.  462,  by  the  absence  of  an 
express  stipulation  tha^  "in  case  the  notes  or 
obligation  given  for  the  premium,  or  any  part 
thereof,  be  not  paid  at  maturity,  the  full  amount 
of  premium  shall  be  considered  as  earned,"  and 
the  policy  void  during  default. 

In  American  Ins.  Co.  v.  Stay,  supra,  the  ques- 
tion again  came  before  the  Supreme  Court  of 
Michigan  upon  the  claim  that  new  and  imtK)rt- 
ant  facts  were  presented  by  the  record  wbicli 
distinguished  it  from  Tost  v.  American  Ins.  Co., 
supra,  and  brought  it  within  the  decision  in 
WiUiams  v.  Albany  City  Ins.  Co.,  supra.  The 
new  and  important  facts  referred  to  were  the 
provision  of  the  charter  of  the  company  that, 
if  default  should  be  made  in  the  payment  of 
any  installment,  the  whole  note  should  imme- 
diately become  due,  and  the  clause  in  the  pol- 
icy, above  cited,  referring  to  the  charter,  Th© 
court  held,  however,  that  the  charter  did  not 
form  a  part  of  the  contract;  that  the  rights  and 
obi i^t ions  of  both  parties,  so  far  as  was  in  ia- 
sue  in  that  case,  were  fully  and  expressly  pro- 
vided for  in  their  agreement;  and  that  the  pro- 
vision of  the  charter  could  neither  enlarge, 
vary  nor  change  the  written  obligation;  and 
that  to  so  hold  would  be  to  permit  an  instru- 
ment, not  seen  and  inspected,  to  change,  in 
important  matters,  by  mere  reference  thereto, 
the  deliberate  agreement  which  the  parties  had 
en!  ered  into.  In  an  elaborate  opinion  the  court 
adhered  to  its  former  construction  of  the  con- 
tract as  an  Insurance  from  year  to  year;  and  af- 
ter citing  other  reasons  against  the  plaintiff,, 
relative  to  its  right  to  do  business  in  the  State, 
allirmed  its  former  decision. 

In  Matthews  v.  American  Ins.  Co,,  40  Ohio 
St.  135,  it  was  held,  principally  on  the  author- 
ity of  the  Michigan  cases,  but  by  a  divided 
court,  that  the  charter  did  not  form  a  part  of 
the  contract;  and,  there  being  no  express  pro- 
vision to  the  contrary,  when  the  insurance 
ceased  the  premium  ceased  to  accrue. 

What  conclusion  these  courts  would  have 
reached  had  the  stipulation  in  the  charter  been 
embraced  in  the  note,  as  in  the  case  now  before 
us,  it  is  of  course  impossible  to  say.  That  they 
regarded  as  important  a  clause  giving  the  com- 
pany the  right  to  the  premium,  notwithstand- 
ing the  policy  was  void  during  default,  is  evi- 
dent from  the  care  with  which  they  distinguish 
the  case  of  WiUiams  v.  Albany  (hty  Ins.  Co.; 
and  when  the  question  again  came  before  the 
Supreme  Court  of  I^lichi^n,  in  CauffUld  v. 
Continental  Ins.  Co.,  47  Mich.  447,  upon  a  note 
providing  that,  in  case  of  nonpaymcit  of  any 
one  of  the  installments  at  maturit^j,^  the  whole 
amount  of  installments  remainiifig  unpaid 
should  be  considered  as  earned,  tb^  eompany 
was  allowed  to  recover.  That  theywould  have 
reached  a  different  conclusion  seems  probable, 
not  only  from  the  lan^age  used,  but  also  from 
the  fact  that  in  American  Ins,  Co.  v.  Klink,  ft'S 
Mo.  78,  and  American  Ins.  Co.  v.  Henley,  80 
Ind.  615,  in  construing  the  same  contract,  the 
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lirovisioii  in  the  charter  above  referred  to  being 
held  by  the  courts  of  Indiana  and  Missouri  to 
be  a  part  of  the  agreement,  it  was  held  that  the 
plaintiff  was  entiued  to  recover,  notwithstand- 
ing the  Company  had  been  released  from  lia- 
bility daring  the  default. 

The  other  cases  cited  by  defendant's  counsel 
only  involve  the  question  of  waiver,  where  the 
Company  had  accepted  payment  of  a  past-due 
note,  with  notice  of  a  loss. 

It  seems  to  us  that  the  construction  of  this 
contract  is  very  plain,  and  we  are  unable  to 
coosirue  it  to  be  other  than  a  contract  of  in- 
gorance  for  five  years,  as  every  clause  seems  lo 
indicate  such  intention.  The  defendant  ap- 
plied for  insurance  for  five  years.  The  defend- 
ant gave  an  installment  note,  which  contained 
a  provision  that,  in  case  default  was  made  in 
the  payment  of  any  installment,  the  whole  note 
(which  presumably  represented  four  years' 
premium)  should  immediately  become  due. 
The  |>olicy,  upon  its  face,  insures  the  property 
for  five  years,  from  a  day  certain  to  a  dav  cer- 
tain, on  condition  that  the  Company  should  not 
be  liable  during  default  in  the  payment  of  any 
installment  of  the  premium.  The  insured  had 
the  right  to  have  the  policy  canceled  upon  pay- 
i"ig  the  premium  due  thereon,  at  customary 
short  rates.  To  hold  it  to  be  a  policy  from 
year  to  year  would  not  only  be  doing  violence 
to  the  plain  language  in  which  the  parties  have 
expressed  their  intention,  but  it  would  also  lead 
to  the  absurd  conclusion  that,  while  the  insured 
had  the  option  to  renew  the  insurance  each 
Tear  by  paying  an  annual  premium,  still,  if  he 
tailed  to  do  so.  the  premium  for  the  remaining 
yeara  would  immediately  become  due,  ana, 
when  collected,  the  insurance  would  be  revived 
for  the  whole  term,  whether  he  desired  to  exer- 
dae  bis  option  or  not.  There  is  nothing  un- 
fair or  unreasonable  in  the  stipulation  that  the 
Company  shall  not  be  liable  for  loss  during  de- 
fault in  tbe  payment  of  the  premium;  and  there 
is  nothing  contrary  to  public  policy,  or  pro- 
hibited by  statute,  in  the  agreement  that,  al- 
though the  insurer  is  relieved  from  liability  by 
default,  the  premium  note  of  the  assured  re- 
maius  binding  upm  him.  Neither  is  there 
anything  parifcularly  harsh  in  such  a  contract, 
since  die  insured,  if  he  finds  himself  unable  to 
continue  his  payments,  can  at  any  time  have 
the  policy  canceled  by  paying  the  premium  due 
at  customary  short  rates.  The  parties  have  the 
right  to  maae  their  own  contract,  and  fix  its 
ttrrms  and  conditions;  and  such  a  contract  has 
frequently  been  upheld  by  the  courts.  Wil- 
Uamt  V.  Albany  City  Ins,  Co.  19  Mich.  462; 
BUitkeHfjf  V.  Continental  Ins.  Co.  88  Ey.  674; 
"WaU  V.  Hanu  Ins.  Co.  86  N.  Y.  157;  Cauffidd 
T.  Continent'il  Ins.  Co.  47  Mich.  447. 

But  the  defendant  further  claims  that  he  is 
entitled  to  a  reduction  of  the  amount  recover- 
able by  the  terms  of  the  note,  by  the  principles 
which  apply  to  the  return  of  premiums,  claim- 
ing that  *'riak  and  premium  go  hand  in  hand, 
aad»  one  ceasing,  the  other  also  ceases."  This 
is  not  by  any  means  true.  If  the  premium  had 
been  p;iid,  and  the  risk  incurred,  for  any  pe- 
riod, no  matter  how  short,  no  breach  of  a  sub- 
sequent condition  for  which  the  assured  was 
respontiible  would  entitle  him  to  a  return  of 
any  of  the  premium,  although  the  Company 
thereby  ceased  to  be  liable 
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The  law  relating  to  the  return  of  premiums 
is  clearly  laid  down  in  our  Civil  Code,  §5^  1542- 
1544,  and  we  are  not  aware  that  it  differs  ma* 
terially  from  the  general  law  of  insurance  else» 
where. 

"  Section  1542:  A  person  insured  is  entitled 
to  a  return  of  premium  as  follows:  (1)  to  the 
whole  premium,  if  no  part  of  his  interest  in  the 
thing  insured  be  exposed  to  any  of  the  perils 
insured  against;  (2)  where  the  insurance  ia 
made  for  a  definite  period  of  time,  and  tbe  in- 
sured surrendera  his  policy,  to  such  proportion 
of  the  premium  as  corresponds  to  the  unexpired 
time,  after  deducting  from  the  whole  premium  , 
any  claim  for  loss  or  damage  under  the  policy  * 
which  has  previously  accrued. 

*'Sec.  1548:  A  person  insured  is  entitled  to  a 
return  of  the  premium  when  the  contract  ia 
voidable  on  account  of  the  fraud  or  misrepre- 
sentation of  the  insurer,  or  on  account  of  fucta 
of  the  existence  of  which  the  insured  was  ig- 
norant without  his  fault;  or  when,  by  any  de- 
fault of  the  insured,  other  than  actual  fraud,  tho 
insurer  never  incurred  any  liability  under  the 
policy. 

"Sec.  1544:  If  a  peril  insured  against  has  ex- 
isted, and  the  insurer  has  been  liable  for  any 
period,  however  short,  the  insured  is  not  t^n- 
titled  to  return  of  premiums,  so  far  as  that 
particular  risk  is  concerned." 

We  cannot  see  how  section  1544,  which  Sa- 
particularly  referred  to  by  defendant's  counsel, 
in  any  way  sustains  his  position.  The  words, 
**so  far  as  that  particular  risk  is  concerned, "^ 
do  not  refer  to  the  time  in  which  the  subject  la 
exposed  lo  the  peril?  but  where  a  premium  is- 
applicable  to  risks  on  two  or  more  distinct  sub- 
iects  of  insurance,  and  no  risk  has  ever  been 
incurred  upon  one  subject,  the  proportionate 
premium  may  be  recovered.  This  is  evident^ 
not  only  from  the  reading  of  the  previous  sec- 
tions, but  from  the  history  of  the  legislation 
which  led  to  the  adoption  in  the  Code  States- 
of  section  1542.  This  section,  as  originally 
adopted  in  California,  read:  "A  person  insured 
is  entitled  to  a  return  of  premium  paid,  or  a 
ratable  proportion  thereof,  if  no  part  of  his  in- 
terest in  the  thing  insured  is  exposed  to  any  of 
the  perils  insured  acrainst;  or  where  the  insur- 
ance is  made  for  a  definite  period  of  time,  if  it 
is  not  exposed  to  such  peril  for  the  whole  of 
that  time.*' 

In  proposing  as  an  amendment  the  language 
of  section  1 542,  the  Code  examiners  said:  "Tho 
present  section  does  not  conform  to  the  general 
rule  and  the  law  elsewhere,  and  is  manifestly 
unjust.  Under  it,  the  insured,  meeting  with  a 
loss  in  the  first  month  of  a  policy  for  a  year, 
could  recover  not  only  the  loss  but  eleven 
twelfths  of  the  premium,  thus  depriving  the 
insurer  of  that  proportion  of  the  consideration 
for  which  he  assumed  the  risk. "  If  the  defend- 
ant had  sustained  a  loss  during  the  first  year, 
the  premium  for  which  had  been  paid  in  r^ish, 
he  would  have  been  liable  on  his  note,  because 
the  peril  had  existol,  the  insurer  had  been 
liable,  and  the  event  insured  against,  in  con- 
sideration of  the  enture  premium,  had  hap- 
pened. This  being  an  insurance  for  five  years, 
and  the  risk  having  attached,  the  insured  is  not 
entitled  to  any  reduction  on  his  note. 

As  a  new  trial  must  be  granted,  the  question 
in  relation  to  costs,  presented  on  the  hearings 
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will  again  come  before  the  trial  court,  and  it  is 
deemra  advisable  to  indicate  our  views  there- 
on. The  Organic  Law  gives  to  the  district 
courts  chancery,  as  well  as  common-law,  ju- 
risdiction, and  limits  the  jurisdiction  of  jus- 
tices of  the  peace  to  matters  in  controversy 
where  the  debt  or  sum  claimed  does  not  ex- 
ceed $100.  It  also  provides  that  the  jurisdic- 
tion of  these  courts  shall  be  limited  by  law. 

This  court  in  St,  Paul  F.  dh  M.  Ins,  Go.  v. 
Ednsan  (Dnk.).  28  N.  W.  Rep.  193,  held  that, 
under  the  Organic  Law  and  the  Acts  of  the  Ter- 
ritorial Legislature,  in  all  actions  arising  on 
contracts  for  the  recovery  of  money  only, 
where  the  amount  claimed  does  not  exceed 
$100,  the  district  courts  and  Justices  of  the 
peace  have  concurrent  original  lurisdiction. 

Section  6191,  Comp.  Laws  Dak.,  allowscosts 
of  course  to  the  plaintiff,  in  an  action  for  the 
recovery  of  money,  where  he  recovers  $50,  and 
allows  costs  of  course  to  the  defendant,  in  such 
«n  action,  unless  the  plaintiff  is  entitled  to 
costs.  It  is  claimed  that  the  effect  of  this  sec- 
tion is  to  indirectly  limit  the  jurisdiction  of  the 
district  courts  to  $50  by  denying  the  plaintiff 
costs,  and  allowing  the  defendant  costs,  where 
the  amount  recovered  is  below  that  sum. 


We  cannot  concur  in  this  position.  That 
the  Le^slature  had  the  power  to  limit  the  ju- 
risdiction of  the  district  court,  if  they  had  so 
desired,  we  cannot  doubt,  in  the  face  of 
§  1866,  Rev.  Stat.  U.  S.^  expressly  conferring 
that  power.  They  have  not  done  so  directly, 
nor,  in  our  opinion,  does  this  section  have  any 
such  effect  upon  the  jurisdiction  of  the  court 
indirectly.  At  the  common  law,  costs  were 
unknown.  They  are  purely  the  creatures  of 
statute.  Eastman  v.  Sherry,  87  Fed.  Hep.  844; 
Gibson  V.  Memphis  d  C.  R, Go,  81  Fed.Rep.  553. 

The  legislative  power  is  expressly  extended 
to  all  rightful  subjects  of  ledslation;  and  that 
the  allowance  or  refusal  of  costs  in  judicial 
proceedings  is  such  a  subject  we  cannot  doubt. 
The  exercise  of  that  power  in  no  wise  affects 
the  question  of  lurisdiction.  If  the  suitor  de- 
sires to  present  his  claim,  he  may  avail  himself 
of  either  court,  and  jurisdiction  could  not  be 
denied;  but  he  must  accept  such  costs  as  the 
Legislature  has  provided  for  that  court  Bus- 
by V.  Carpenter,  8»Pac.  Rep.  198. 

The  judgment  cf  the  District  Court  is  hereby 
reversed,  and  a  new  trial  ordered. 

All  the  Justices  concur,  except  Rose*  /•» 
not  sitting. 
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1.  To  JnstilJ^  a  mandatory  preliminary 
injunction  a  olear  case  of  prospective  Injury 
for  which  the  plaintiff  will  have  no  adequate 
remedy  at  law  is  indispensable. 
8.  An  aUe^aUon  that  plaintilT'wiU  be 
damaged  in  a  certain  sum  by  a  building  al- 
ready erected  which  obetnicts  his  use  of  a  road, 
without  any  allegation  that  any  other  or  further 
act  to  his  damage  is  threatened,  or  that  defend- 
ant is  not  responsible  for  that  sum,  or  that  there 
will  be  any  extraordinary  impediment  In  the 
way  of  recovering  that  sum  by  an  action  at  law, 

.  is  not  sufficient  to  Justify  a  mandatory  prelimi- 
nary injunction. 

3*  A  preliminary  injunction  will  not  be 
retained  where  the  acts  sought  to  be  restrained 
had  been  performed  before  the  order  for  the  in- 
junction was  made  or  served. 


(October  20,  IfiSBJ 

APPEAL  by  defendant  from  an  order  of 
the  Superior  Court  of  Butte  County  deny- 
ing a  motion  to  dissolve  a  preliminary  in]uno> 
tion  restraining  him  from  obstructing  a  certain 
road.    Reversed. 

Commissioner's  opinion. 

The  facts  are  fully  stated  in  the  opinion. 

Messrs,  Reardan  A  Freer,  for  appellant: 

If  the  injury  be  already  committed,  the  writ 
can  have  no  operation  to  correct  it;  and  equity 
will  not  interfere  for  the  purposes  of  punish- 
ment, or  to  compel  persons  to  do  right,  but 
only  to  prevent  them  from  doing  wrong. 

1  Hi§h,  Inj.  pp.  8,  5,  ed.  1880. 

The  injunction  will  not  be  retained,  where 
it  appears  that  the  acts,  the  performance  of 
which  is  sought  to  be  restrainea,  had  been  per- 
formed before  the  order  for  the  injunction  was 
made  or  served. 

J)elger  v.  Johnson,  44  Cal.  185. 

In  reference  to  private  actions  for  obstruo 


Vote,— Injunction  to  restrain  a  threatened  vfrong. 
The  restraining  power  of  equity  extends  through 
the  whole  range  of  rights  and  duties  which  are 
recogniased  by  the  law.  This  Jurisdiction  Is,  how- 
ever, modified  and  restricted  by  considerations  of 
expediency  and  of  convenience.  New  York  Print- 
ing ft  D.  Establishment  v.  Fitch,  1  Paige,  96;  Kew 
York  V.  Mapes,  6  Johns.  Ch.  tf;  Ogden  v.  Kip,  Id. 
100;  8  Pom.  Eq.  Jur.  868. 

Thus  It  will  not  interfere  to  restrain  the  breach 
of  a  contract,  or  the  conunisslon  of  a  tort,  or  the 
violation  of  any  right,  when  the  legal  remedy  of 
oompensatory  damages  would  be  complete  and  ad- 
oquate.  The  Incompleteness  and  Inadequacy  of 
the  legal  remedy  is  the  criterion  which,  under  the 
settled  doctrine,  determines  the  right  to  the  equita- 
ble remedy  of  Injunotton.  Jersey  atj  v.  Gardner, 
6L.  R.  A. 


88  N.  J.  Eq.  882:  Powell  v.  Foster,  50  Ga.  790;  John- 
son V.  Connecticut  Bank,  21  Ck)nn.  148, 157;  Watson 
V.  Sutherland,  72  U.  B.  6  Wall.  74  (18  L.  ed.  580>;  3 
Pom.  Eq.  Jur.  868. 

A  preliminary  or  interlocutory  injunction  can 
only  be  used  for  prevention  or  protection.  It  can- 
not be  used  for  the  purpose  of  commanding  de- 
fendant to  undo  anything  already  performed  or 
previously  done.  See  Chicago  ft  N.  W.  B.  Co.  v. 
Dey,  1 L.  K.  A.  744,  and  note^  86  Fed.  Bep.  868. 

An  injunction  to  restrain  a  threatened  wrong  can 
Issue  only  in  an  extreme  case  where  the  injury 
threatened  will  be  irreparable.  Chicago  A  N.  W. 
R.  Co.  y.  Dey,  supra. 

The  legal  remedy  must  be  inadequate.  JhicL; 
Haines  v.  Hall,  8L.  B.  A.  618,  nots^ 
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tions  of  public  highways,  ihe  injury  com- 
plained  of  must  be  special  in  character,  and  not 
merely  greater  in  degree  than  that  of  the  gen- 
eral public 

BigUy  v.  Nunan,  68  Cal.  404;  Payne  v.  if<^ 
Kiniey,  54  CpI.  533;  Onmley  y,  Davis,  63  Cal. 
451;  1  High,  Inj.  ^762,  ed.  1880. 

The  complaint  u  insufficient  to  support  the 
injunction  upon  the  theory  that  the  obstruction 
oonstitiitefl  a  private  nuisance  in  that  it  prevents 
plaintiff  from  carrying  on  his  business,  and  oc- 
casions loss  to  him. 

See  TonUinsony,  Bnbio,  16  Cal.  204;  Mechan- 
ics Foundry  t.  EyaU,  62  Cal.  418;  Aram  v. 
SehaUenberger,  41  Cal.  449;  Lewieion  Tump.  Co, 
T.  Shasta  dk  W,  Wagon  Road  Co,  41  CalT  562; 
JarvisY.  Santa  Clara  VaUey  B.  Co,  52  Cal.  438; 
Toh  Co.  V.  Sacramento,  36  Cal.  196;  Tibbets  v. 
Blade,  60  Cal.  430;  Marini  v.  Graham,  67  Cal. 
182;  SkirUy  v.  Bishop,  67  Cal.  545. 

Messrs.  Gray  A  Sexton*  for  respondent: 

In  this  case  the  injury  to  plaintiff  had  lust  be- 
eun;  his  business  had  not  been  damaged  much. 
It  was  to  prevent  the  business  from  being  en- 
tbdy  destroyed,  not  because  thai  it  had  already 
been  destroyed,  that  the  writ  was  called  for. 
The  work  of  destruction  had  but  lust  begun. 

Code  Civ.  Proc.  subd.  2,  §  526;  High,  Inj. 
l8t  ed.  §  13. 

An  injunction  may  be  granted  "when  it  ap- 
pears b^  the  complaint  or  affidavit  that  the 
commission  or  continuance  of  some  act  during 
the  litigation  would  produce  waste  or  great  or 
irreparable  injury  to  the  plaintiff." 

C5)de  Civ.  Proc.  supra. 

The  injury^  to  us  is  as  irreparable  as  it  was  to 
the  plaintiff  in  the  case  of — 

Biehards  v.  Dower,  64  Cal.  62.  See  High, 
In].:2ded.g8»6. 

Van  Cliei;  C,  delivered  the  following 
opinion: 

The  complaint  describes  a  public  road,  "ex- 
tending from  the  Oroville  and  Miner's  Ranch 
public  road  northeasterly  past  the  slaughter- 
house of  defendant  and  the  slaughter-house  of 
plaintiff,  to  the  residence  of  Nancy  Cooper," 
about  seventy  rods  in  length,  situate  in  Butte 
Countv,  and  alleges  that  plaintiff  is  in  posses- 
sion of  a  slaughter-house  on  tlie  south  side  of 
the  road  described;  **and  that  the  only  means 
of  entrance  and  exit  to  and  from  said  slaughter- 
house to  said  public  highway  leading  from 
Oroville  to  Miner's  Ranch,  or  anv  other  public 
highway,  is  over  and  along  said  highway  lead- 
hag  to  the  residence  of  Nancy  Cooper  afore- 
said. That  the  defendant  on  the  20th  day  of 
February,  1889,  wrongfully,  unlawfully  and 
fraudulently,  and  for  the  purpose  of  vexing, 
anno^ng  and  preventing  this  plaintiff  from 
reaching  his  said  slaughter-house,  entered  upon 
said  public  highway  leading  from  the  Oroville 
and  Miner's  Ranch  road  to  the  residence  of 
Kancy  Cooper  aforesaid,  at  a  point  between 
plaintiff's  slaughter-house  and  said  Oroville 
and  Miner's  Ranch  road,  and  caused  to  be  erect- 
ed across  said  public  highway  an  obstruction, 
to  wit,  a  building  which  completely  obstructed 
said  road  for  all  uses  of  a  road,  and  wholly 
prevented  this  plaintiff  from  reaching  his  said 
tiaughter-house.  That  plaintiff  has  no  other 
way,  convenient  or  otherwise,  by  which  he  can 
teach  hia  said  slaughter-house.  That  plaintiff 
6KRA. 


is  engaged  in  the  butchering  business  in  the 
Town  of  Oroville,  and  is  compelled,  in  order 
to  supply  the  wants  of  his  customers,  to 
slaughter  a  number  of  animals  each  day. 
That  he  has  no  other  place  for  slaughtering 
said  animals  than  the  place  heretofore  de- 
scribed. That  if  defendant  is  "permitted  to 
maintain  his  said  obstruction  across  the  public 
road,  as  aforesaid,  plaintifTs  business  will  be 
entirely  destroyed  and  broken  up,  to  his  damage 
in  the  sum  of  $5,000.  That,  by  reason  of  the 
acts  heretofore  complained  or,  plaintiff  has 
been  damaged  in  the  sum  of  $300.  Wherefore 
plaintiff  prays  judgment  against  (he  said  de- 
fendant for  the  sum  of  $300  and  costs  of  suit; 
that  defendant  be  enjoined  and  restrained  from 
maintaining  any  obstruction  in  and  across  said 
road  during  the  pendency  of  this  action;  and 
that  upon  the  trial  of  this  case  said  injunction 
be  made  perpetual;  and  for  such  other  and  fur- 
ther relief  as  may  be  equitable  and  just." 

Upon  this  complaint  alone  the  superior  judge 
granted  an  injunction  until  further  order,  com- 
manding the  defendant  and  his  agents  "to 
desist  and  refrain  from  obstructing,  or  in  any 
way,  manner  or  form  interfering  with,  the 
road  leading  from  the  Oroville  and  Miner's 
Ranch  road  to  the  residence  of  Nancy  Cooper." 

The  defendant  moved^  on  the  complaint 
alone,  to  dissolve  the  injunction  upon  "the 
ground  that  the  complaint  does  not  state  facts 
sufficient  to  warrant  the  issuance  or  continu- 
ance of  an  injunction."  This  motion  was  de- 
nied, and  the  appeal  is  from  the  order  denying 
it. 

I  think  the  motion  to  dissolve  the  injunction 
should  have  been  granted.  It  appears  by  the 
complaint  that  the  building  complained  of  as 
being  an  obstruction  to  plaintiff  s  use  of  the 
road  had  been  erected  before  the  commence- 
ment of  the  action;  and  it  is  not  alleged  that 
defendant  has  threatened  to  do  any  other  or 
further  act  tending  to  obstruct  the  road,  or 
otherwise  to  injure  the  plaintiff.  There  was 
therefore  no  foundation  in  the  complaint  for  a 
merely  preventive  injunction;  and  mandatory 
preliminary  injunctions  are  seldom  granted, 
and  only  in  a  peculiar  class  of  extreme  cases,  of 
which  this  case  is  not  one.  High,  Ini.  g§  2, 4; 
Murdodds  Case,  2  Bland,  Ch.  461, 20  Im.  Dec. 
381,  and  notes  citing  the  principal  English  and 
American  cases. 

To  say  the  least,  there  is  nothing  in  our  Code 
of  Civil  Procedure  more  favorable  to  manda- 
tory injunctions  than  is  to  be  found  in  the  gen- 
eral current  of  English  and  American  authority. 
Indeed,  our  Code  definition  of  an  injunction 
(Code  Civ.  Proc.  §  525)  entirely  omits  the 
mandatory  ingredient  found  in  nearly  all  the 
definitions  of  tbe  text  writers.  High,  luj.  g  1, 
and  note. 

But,  without  regard  to  statutory  provisions, 
it  seems  to  be  well  settled  that  a  very  strong 
and  urgent  case  is  required  to  justify  a  manda- 
tory preliminary  injunction.  A  clear  case  of 
prospective  injury  for  which  the  plaintiff  will 
have  no  adequate  remedy  at  law  is  indispensa- 
ble. 

In  this  case  it  is  only  alleged  that  plaintiff 
will  be  dama^  in  the  sum  of  $5,000;  and  there 
is  no  allegation  that  the  defendant  is  not  re- 
sponsible for  that  sum,  noi  diat  there  will  be 
any  extraordinary  impediment  in  the  way  of 
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recovering  that  sum  by  an  action  at  law. 
TanUinwii  v.  Rtibw,  16  Cal.  204;  Meehani<fa 
Foundry  v.  Ryall,  63  Cal.  418. 

Besides,  it  lias  been  decided  bj  tbis  court 
that  a  prelim inary  injunction  ''will  not  be  re- 
tained where  it  appears  [by  the  answer,  uncon- 
tnulicted  by  Affidavit]  that  the  acts,  the  per- 
formunr>e  of  wliicb  is  sought  to  be  restrained, 
had  l)efn  performed  before  the  order  for  the  in- 
junction was  made  or  served."  Ddger  v. 
Johnson,  44  Cal.  183.    A  fortiori,  where  the 


fact  of  performance  appears  in  the  complaint,, 
as  in  this  case.    I  think  the  order  denying  th» 
motion  to  dissolve  the  injunction  should  be  re- 
versed, with  direction  to  grant  the  motion. 
We  concur:    Hayne,  C;  Gibson,  (7. 

Per  Curiam: 

For  the  reasons  given  in  the  foregoing  opin- 
ion the  order  denying  the  motion  to  dissolve  th$- 
injunction  is  refoersed,  with  directum  to  grant 
the  motion. 
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1*  ImproTini^  premises  with  a  design  to 
use  them  for  a  homestead  is  not  sufficient 
without  actual  occu|>aDcy  to  grlve  the  home- 
stead charucter. 

8.  No  part  of  a  debt  is  secured  within  the 
meanintr  of  the  law  with  reference  to  the  appli- 
cation of  paymenta,  l)ecause  of  the  fact  that  a 
port  of  the  debt  was  created  before  the  home- 
stead of  the  debtor  became  exempt. 

8.  The  application  of  payments  should 
be  made  by  the  law  so  as  to  preserve  a 
homestead  right  of  the  debtor,  where  neither 
party  has  directed  the  application  of  the  pay- 
ments, and  a  part  of  the  Indebtedness,  which  is  an 
entire  unsecured  claim,  was  created  before  the 
property  const! tutinfi^  the  homestead  became  ex- 
empu 

(Octobers,  1880.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
District  Court  for  Guthrie  County  in  favor 
of  defendants  in  an  action  to  subject  certain 
premises  claimed  as  a  homestead  to  the  pay- 
ment of  a  judgment.     Affirmed. 

The  facts  are  fullystaied  in  the  opinion. 

Messrs.  Togg  A  Hinkson,  for  appellant: 

It  is  the  duty  of  the  court  in  making  the  ap- 
plication to  make  it  upon  the  indebtedness 
where  the  plaintiff's  security  is  the  most  pre- 
carious. As  to  the  loan  made  prior  to  the  oc- 
cupancy of  the  homestead,  plaintiff  has  the 
right,  in  the  absence  of  otuer  property  of  de- 
fendants, to  have  said  homestead  property  sub- 
jected to  its  payment,  and  that  right  to  iiave 
said  homestead  subjected  is,  in  legal  contem- 
plation, security  for  that  part  of  the  indebted- 
ness. 

"A  security  is  something  which  ro<\kes  the 
enjoyment  or  enforcement  of  a  right  more  se- 
cureorctrtjiin.  .  .  .  A  security  on  property 
is  where  a  right  over  property  exists  by  virtue 
of  whi(h  the  enforcement  of  a  liability  or 
promise  is  facilitated  or  made  more  certain." 

Hapalje  &  L.  Law  Diet. 

W  here  neither  the  debtor  nor  creditor  has 
made  any  application  of  payments,  a  court  of 
equity  will  apply  them  to  those  debts  for  which 
I  he  security  is  most  precarious. 

Field  y.  Holland,  10  U.  8.  6  Cranch,  8  (8  L. 
ed.  136);  GimUm  y.  Eobart,  2  Story,  248; 
0L.R  A. 


Chestet  v.  Wheelwright,  15  Conn.  563;  Bosley  v» 
Porter,  4  J.  J.  Marsh.  (Ky.)  62l;  Burks  v. 
Albert,  Id.  97;  Hammer  v.  ifochester,  2  J.  J. 
Marsh.  144;  Taylor  v.  Talbot,  Id.  49;  HiUi/ery. 
Vaughan,  1  J.  J.  Marsh.  583;  8ager  v.  Warley,, 
Rice,  Eq.  (S.  C.)  26;  Heilbron  v.  BisseU,  1 
Bailey,  Eq.  (S.  C.)  430;  Gregory  v.  Forrester,  1 
McCord,  Ch.  (S.  C.)  318;  Smith  v.  Wood,  1  N. 
J.  Eq.  74:  Pattison  v.  Hall,  9  Cow.  747;  Jone^ 
V.  ktlgare,  2  Rich.  Eq.  (S.  C.)  63;  V^ine  ▼. 
WiUiams,  10  Smedes  &  M.  113. 

If  there  are  separate  demands,  part  of  which 
are  secured  and  part  not  secured,  the  applica- 
tion  will  be  made  on  those  not  secured. 

Langdo'i  v.  Boioen,  46  Vt.  512;  Trullinger  ▼. 
Kofoed,  7  Or.  228;  Camp  v.  Smith,  16  N.  Y.  a 
R.  933. 

The  law  secures  to  a  creditor  the  benefit  of 
all  the  securities  he  has,  and  will  so  appropri- 
ate the  sums  realized  as  to  secure  the  payment 
of  both  debts. 

Small  v.  OUler  (Iowa),  10  N.  W.Rep.  734;  San- 
born V.  Stark,%l  Fed.  Rep.  18;  Hanson  Y.ManUj^ 
(Iowa),  38  N.  W.  Rep.  857;  Mayor  of  Alexan- 
dria V.  PatUn,  8  U.  S.  4  Cranch,  817  (2  L.  ed. 
63^);  U.  S.  V.  January,  11  U.  8.  7  Cranch,  57^ 
(3  L.  ed.  443);  Shellabarger  v.  Binns,  18  Kan. 
345. 

1  Sutherland  on  Damages,  page  422,  says: 
'*If  one  debt  l)e  secured  and  another  not  secured, 
and  a  general  payment  is  made,  the  genera] 
rule  is  that  the  court  will  apply  it  to  the  debt 
which  is  not  secured — to  the  debt  where  the  se- 
curity is  most  precarious." 

See  McDaniel  v.  Barnes,  5  Bush,  183; 
Thomas  v.  Kelsey,  80  Barb.  268;  blanton  v. 
Rice,  5  T.  B.  Mon.  253;  Field  v.  Holland,  !(► 
U.  S.  6  Cranch,  8  (3  L.  ed.  136);  Burks  v. 
Albert,  4  J.  J.  Marsh.  97;  Hammer  v.  Rochester 
4  J.  J.  Marsh.  144;  FosUr  v.  McGraw,  64  Pa 
464;  Pattison  v.  Hull,  9  Cow.  747;  Dows  y. 
Morewood,  10  Barb.  183;  Johnson* s  App.  37  Pa. 
268;  Langdon  v.  Bou>en,  46  Vl.  512;  Sprinkle 
V.  Martin,  72  N.  C.  92. 

Messrs,  Appleg^ate  &  Brown*  for  ap- 
pellees: 

Appellant  acquired  no  lien  ujpon  the  property 
prior  to  the  date  upon  which  its  judgment  wa» 
rendered,  viz.:  February  16, 1887. 

Hiiiley  v.  MUlard,  45  Iowa,  586. 

There  had  been  paid  then  prior  to  the  rendi- 
tion of  judf^ment  $1,540.50.  At  the  time  of  the 
payment  of  the  $1,540.50  appellant  had  no  lien 
upon  the  properly  and  hence  no  security  for 
the  payment  of  any  part  of  the  $5,00J  indebted- 
ness; and  the  rule  that  where  neither  the  debtor 
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nor  creditor  has  made  application  of  pay- 
ineDts,  a  covrt  of  equity  will  apply  them  to 
Ibose  debts  for  which  the  security  is  most  pre- 
carious, has  DO  application  to  the  case  at  bar. 

Sec  8maa  ▼.  Older  (Iowa).  10  N.  W.  Rep.7  34. 

Payments  made  on  an  open  account  are  pre- 
sumably to  be  applied  to  theextin^ishmentof 
the  items  thereof  in  the  order  of  their  date. 

Stoiy,  Eq.  Jur.  §  459/;  AUen  v.  Braum,  89 
Iowa,  830  and  cases  there  cited:  2  Parsons, 
Notes  and  Bills,  p.  227  and  note  (A);  Maekey  ▼. 
FuOerUm,  7  Colo.  556;  TruseoU  v.  King,  «  N. 
T.  147;  Munger,  Application  of  Payments,  p. 
102,  and  cases  cited. 

The  above  rule  as  to  the  application  of  pay- 
ments will  govern  without  reference  to  the 
fact  that  one  item  may  be  better  secured  than 
4inother  when  the  particular  parts  have  been 
blended  together  in  one  common  account,  and 
have  no  longer  any  separate  existence  and  the 
balance  only  is  considered  as  due. 

MuDger,  Application  of  Payments,  p.  107; 
Uarrison  v.  Johnston,  27  Ala.  445.  8ee  also 
WifltB  V.  Mclntire,  70  Tex.  34;  Crompton 
T.  Pratt,  105  Mass.  265;  Miller  v.  Miller,  10 
Shep.  22;  Ctuhing  V.  Wyman,  44  Me.  121;  Quig- 
letj  V.  Dvffey,  52  Iowa,  610;  HollisUr  v.  Davis, 
U  Pa.  508. 

Mr.  Sutherland  in  his  work  on  Damages, 
vol.  1,  p.  420,  says:  "It  has  been  held  that  this 
rule  should  apply  without  reference  to  the  fact 
that  one  item  may  be  better  secured  than 
another,  since  the  particular  parts,  being 
blended  to<^ther  in  one  common  account, 
have  no  separate  existence;  the  balance  only  is 
considered  us  due;  and  a  payment  made  on  such 
account,  without  a  more  specific  appropriation, 
is  treated  by  a  majority  of  the  cases  as  applied 
to  the  earliest  items,  although  for  some  of  these 
the  creditor  has  a  lien  or  other  security  and  has 
none  for  the  others." 

Worikley  v.  Emersnn,  116  Mass.  874;  TruseoU 
▼.  Kino,  6  N.  Y.  147:  Moore  v.  Gray,  22  La. 
Ann.  289;  Cashing  v.  Wyman,  44  Me.  121.  See 
also  Ortmpton  v.  Pratt,  105  Mass.  255. 

Code,  §  2000,  authorizes  a  change  of  home- 
stead. 

Furman  v.  DewU,  85  Iowa,  170. 

A  change  can  be  made  by  the  building  of  a 
new  house  and  improvements  upon  other  land 
of  the  owner  of  the  old  homestead,  and  his 
right  to  such  change  is  effectually  guarded  by 
the  law.  The  law  will  secure  to  him  a  reason- 
able time  in  which  to  make  the  change. 

OntgeU  v.  Warrington,  66  Iowa,  666;  Both  v. 
MeBride,  28  Iowa,  886;  Benham  v.  Ohamber- 
lain,  89  Iowa,  858. 

Grwukger,  J.,  delivered  the  opinion  of  the 
court: 

On  the  16th  of  February,  1887,  the  plaintiff 
obtained  a  Judgment  i^inst  the  defendant  for 
18,542.83  on  an  unpaid  balance  of  a  promis- 
sory note  for  f5,000,  dated  June  16,  1886. 
The  consideration  for  the  $5,000  note  was 
made  up  in  part  of  prior  loans,  the  earliest  of 
which  was  $1,500,  loaned  May  5, 1888.  Prior 
to  the  entry  of  the  judgment,  there  had  been 
paid  on  the  $5,000  note  $1,883.96,  but  no  ap- 
plication of  suchpayments  had  been  made  by 
mdorsements.  The  defendant  for  years  prior 
to  May  5,  1888,  had  owned  and  occupied  a 
homestead  in  Guthrie  County,  and  during  the 
6L.R.  A. 


season  of  1882  and  1888  he  built  his  present 
homestead,  and  moved  into  it  in  October  of  the 
latter  year,  from  the  old  homestead. 

1.  The  case  deals,  to  some  extent,  with  the 
question  as  to  when  the  homestead  character 
attached  to  the  new  house,  the  point  of  con- 
tention beine  as  to  its  having  that  character  on 
May  5,  1888.  when  the  $1,500  was  loaned. 
The  record  discloses  that  the  house  and  bam 
were  inclosed  in  1882,  that  some  stock  was 
kept  on  the  place,  and  other  facts  on  which  ap- 
pellee bases  the  homestead  character;  but  to 
our  minds  there  was  not,  prior  to  October, 
1888,  a  change  of  homesteads.  It  is  true,  the 
premises  were  being  improved  with  a  design 
to  use  them  for  a  homestead;  but  something 
more  than  the  improvement  of  property  with 
such  a  design  is  necessary  to  give  it  the  home- 
stead character.  The  occupancy  disclosed  in 
the  record  is  entirely  consistent,  or  might  be, 
with  a  purpose  to  retain  the  old  homestead, 
and  merely  improve  the  premises  in  question. 
The  facts  do  not  bring  the  case  within  any  of 
the  cases  defining  actual  occupancy.  There 
must  be  actual  occupancy,  to  give  the  home- 
stead character.  Givans  v.  Detoey,  47  Iowa, 
414;  Elston  v.  Bobinson,  28  Iowa,  208;  Charles 
V.  Lamberson,  1  Iowa,  435. 

2.  With  the  fact  established  as  to  when  the 
homestead  character  attached,  it  is  a  question 
of  the  liability  of  the  homestead  for  any  part  of 
the  judgment.  This  branch  of  the  case  in- 
cidentally Involves  a  question  of  the  applica- 
tion of  payments.  There  is  no  claim  that  any 
part  of  the  debt  represented  in  the  judgment 
was  contracted  prior  to  the  occupancy  of  the 
homestead,  except  the  $1,500  loaned  May  5, 
1883;  and,  conceding  that  without  any  pay- 
ments the  homestead  would  be  liable  for  as 
much  of  the  judgment  as  repre^ated  the  iur 
debtedness  contracted  before  the  homestead 
character  attached,  the  question  is  presented 
as  to  how  the  payments,  aggregating  $1,838.96, 
made  before  judgment,  shall  be  apphed.  If  it 
is  to  be  applied  to  the  part  of  the  note  repre- 
senting the  $1,500  of  May  5,  then  the  judg- 
ment represents  no  indebtedness  contracted  be- 
fore the  property  in  question  became  a  home- 
stead; but  if,  as  claimed,  it  should  be  applied 
to  the  other  part  of  the  indebtedness  represent- 
ed by  the  note,  then  the  judgment  would  rep- 
resent an  indebtedness  contracted  before  the 
property  was  a  homestead.  It  is  conceded  that 
no  special  application  of  payments  was  directed 
by  the  defendant,  nor  was  any  such  application 
madq  by  the  plaintiff.  The  money  was  re- 
ceived and  passed  to  the  credit  of  the  defend- 
ant without  even  indorsement  on  the  note. 
The  case  presents  the  question  of  what  appli- 
cation the  law  will  make,  under  the  circum- 
stances cf  the  case.  The  authorities  furnish 
different  rules  as  applicable  to  cases  controlled 
by  different  circumstances.  It  is  contended  by 
appellee  that  the  rule  governing  payments  on 
an  open,running  account  should  applv, — which 
is  that  the  payments  are  to  be  applied  to  the 
extinguishment  of  the  items  In  the  order  of 
their  dates;  and  the  rule  is  fully  supported  by 
authority.  Fieldv,  Holland,  10  U.  8. 6  Cranch, 
8  [8  L.  ed.  1861;  Schuelenlmrg  v.  Martin,  3 
Fed.  Rep.  747;  Pardee  v.  MarJrle  (Pa.)  5  Atl. 
Rep.  36;  Mack  v.  Adler,  22  Fed.  Rep.  670; 
Hersey  v.  Bennett  (Minn.)  9  N.  W.  Rep.  590; 
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Hdnnon  y.  Engeimann  (Wis.)  5  N.  W.  Rep. 
791. 

In  fact  it  is  doubtful  if  any  authority  can  be 
found  contravening  the  proposed  rule.  We 
think,  however,  that  the  rule  is  not  applicable 
to  the  case  at  bar,  as,  under  the  authorities 
cited,  the  rule  is  applicable  only  to  open  ac- 
counts; and,  if  there  was  ever  a  strictly  open 
account  between  these  parties  to  which  the  rule 
would  apply,  it  had  been  settled  by  the  note 
in  question,  after  which  the  paymenls  were 
made.  The  different  transactions  between  the 
parties,  giving  rise  to  the  different  items  of  in- 
debtedness which  finally  culminated  in  the  note 
in  question,  were  loans  upon  notes  in  such 
manner  that  we  incline  to  the  view  that  they 
were  **  distinct  debts,"  rather  than  being  items 
of  an  open  account. 

8.  Viewing  the  items  of  indebtedness  which 
made  up  the  aggregate  of  the  $5,000  note,  as 
above  stated,  we  are  led  to  the  rule  of  the  ap- 

flicatinn  of  payment  under  that  state  of  facts, 
f  the  items  of  icdebtedness  had  continued  as 
separately  evidenced  before  the  $5,000  note 
wassiven,  the  defendant,  in  making  the  pay- 
ments, tad  a  right  to  elect  on  which  it  should 
apply.  If  he  failed  to  do  this,  the  plaintiff 
could  make  the  application.  If  neither  made 
the  application,  *'then  the  law  applies  it  ac- 
cording to  lis  own  notions  of  justice."  Whit- 
ing V.  Mehdberger,  16  Iowa.  422. 

This  rule  has  abundant  support  in  authori- 
ties before  cited,  as  well  as  many  others.  Nei- 
ther the  quite  elaborate  briefs  of  counsel  on 
this  branch  of  the  case,  nor  our  own  research, 
have  brought  to  our  notice  a  case  in  which, 
after  distinct  debts  are  so  united  as  to  be  evi- 
denced by  a  single  note,  an  application  of  pay- 
ments not  indoiied  on  the  note  was  sought  as 
to  a  distinct  part  of  the  debt;  and  as  the  inter- 
ests of  both  parties  in  this  case  lead  to  the  dis- 
cussion of  the  question  of  such  i)articular  ap- 
plication rather  than  to  an  applioition  general- 
ly, and  governed  somewhat  by  the  fact  that  on 
the  question  of  general  application,  without 
any  reference  to  particular  parts  of  the  debt, 
we  desiie  to  be  better  informed  by  arguments 
and  briefs  directed  to  that  question,  we  dis- 
pose of  the  case  on  the  line  of  arguments  pre- 
sented, and  in  so  doing  we  leave  undecided  the 
question  if  the  application  should  be  gen- 
eral. 

A  case  in  which  some  liffht  is  given,  where 
the  application  is  made  Dv  indorsement,  is 
Shddon  v.  Bennett  (Mich.),  7  N.  W.  Rep.  228. 
Appellant's  view  of  the  case  is  that,  inasmuch 
as  neither  party  has  directed  the  application,  it 
is  to  be  made  under  the  rules  of  law  applicable 
to  such  failure;  and,  as  fixing  the  duty  of  the 
court  under  that  rule,  it  claims  that  the  appli- 
cation should  be  so  made  as  to  preserve  to 
plaintiff  its  security,  and  best  to  enable  it  to 
collect  its  entire  debt;  and  to  that  end,  if  any 
part  of  the  debt  is  unsecured,  the  payment 
should  be  applied  to  the  unsecured  part,  and, 
if  all  is  secured,  then  the  payment  should  be 
applied  to  the  part  where  the  security  is  most 
precarious.  The  rule,  with  a  slight  modifica- 
tion, has  strong  support  on  authority.  Leeds 
V.  Oifford  (N.  J.)  5  Atl.  Rep.  795;  Hersey  v. 
Bennett  (Minn.)  9  N.  W.Rep.590;  Coom  v.  Tome, 
9  Fed.Rep.  632;  Schulenburg  v.  Martin,  2  Fed. 
Rep.  747;  Sanborn  v.  Stark,  81  Fed.  Rep.  18; 
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Field  y.  HoOand,  10  U.  S.  6  Cranch,  8  [8  L. 
ed.  188]. 

Quite  an  extended  collection  of  authorities  is 
to  be  found  in  notes  to  Nichofs  v.  Knatofea,  17 
Fed.  Rep.  494,  many  of  which  support  the 
rule.  The  modification  of  the  rule  as  claimed 
is  that  it  is  not  arbitrary,  but  is  to  be  applied 
only  under  equitable  considerations  applicable 
to  particular  cases.  It  may  be  conceded  as  the 
law  that,  in  the  absence  of  facts  showing 
eouitable  demands  otherwise,  the  application 
01  payments  under  the  law  should  be  with  a 
view  to  preserve  to  the  creditor  the  full  benefit 
of  his  security;  but  the  rule  goes  no  further. 
Most  of  the  cases,  in  making  mention  of  the 
rule,  use  some  modifying  term;  as  *Mhe  rule 
generally  is,"  or  **  ordinarily  is,"  or,  unless 
there  are  "controlling  equities,"  or  that  "  the 
question  rests  largely  in  the  discretion  of  the 
chancellor." 

In  some  cases  the  rule  is  stated  withe  ut  the 
qualification,  but  it  is  believed  that  it  is  be- 
cause of  the  peculiar  facts  of  the  case  Hinder- 
ing it  unnecessary.  We  think  it  may  be  stated 
on  authority  that  the  rule  with  the  modifica- 
tion is  universal. 

The  particular  facts  upon  which  appellant 
relies  for  the  benefit  of  the  nile  in  his  behalf 
is  that,  if  the  $1,600  was  loaned  before  the  oc- 
cupancy of  the  homestead,  the  homestead  is 
not  exempt,  but  stands  as  a  security  for  ita 
payment;  and  that,  as  to  the  payments,  the 
law  will  apply  them  to  the  later  items  of  debt, 
with  a  view  to  preserve  the  homestead  as  se- 
curity for  the  balance.  The  only  security 
claimed  in  the  lease  is  the  alleged  uability  of 
the  homestead  on  the  ground  of  its  liability  for 
the  debt  because  of  occupancy  after  the  debt 
was  contracted. 

Counsel  have  given  considerable  attention  to 
the  term  "security."  Appellant  urges  that 
the  homestead  stands  as  security  for  a  part  of 
the  debt,  because  the  law  authorizes  it  to  be 
sold  for  antecedent  debta.  Counsel  quote  from 
Rapalle  &  L.  Law  Diet.:  "A  security  Is 
something  which  makes  the  enjoyment  or  en- 
forcement of  a  right  more  secure  or  certain. 

.  .  A  security  on  property  is  where  a  right 
over  property  exists,  by  virtue  of  which  the 
enforcement  of  a  liability  or  promise  is  facili- 
tated, or  made  more  certain." 

Then,  as  applying  the  definition,  the  argu- 
ment states:  "The  right  to  have  the  home- 
stead sold  for  antecedent  debts  is  expressly 
given  by  statute." 

The  statement  is  of  doubtful  accuracy ,  if  the 
meaning  is  that  the  homestead,  merely  as  such» 
where  fiable  for  debts  only  because  previously 
contracted,  hears  the  same  relation  to  the  debt  as 
mortgaged  or  pledged  property  does  to  the  debt 
it  secures;  or,  in  other  words,  if  the  meaning  is 
that  the  law  makes  any  specific  pledge  of  the 
homestead  a  security.  The  law  exempting  the 
homestead  is  an  exception  to  the  genend  law  as 
to  the  liability  of  property,  and  the  provision 
making  it  liable  for  certain  debts  is  but  a  limita- 
tion on  the  exception,  and  leaves  it,  in  such 
cases,  under  the  general  law;  and  hence  we  say 
that  a  homestead,  when  liable,  stands  no  more 
as  security  than  any  other  property  liable  to  ex- 
ecution, and  not  specifically  pledged.  But  we 
think  the  definition- comes  short  of  the  purpose 
intended.    The  language  of  the  defiuition  ia 
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that  it  makes  the  "enforcement"  or  ''promise" 
more  certain.  More  certain  than  what  ?  We 
are  not  informed,  and  our  inference  is  that  the 
security  makes  the  enforcement  or  promise 
more  certain  than  the  mere  personal  obligation 
of  the  debtor  or  promisor,  whatever  may  be 
bis  possessions  or  financial  standing.  It  may 
be  a  pled^  of  propertjr,  or  an  additional  per- 
sonal obh^tion;  but  it  means  more  than  a 
mere  promise  of  the  debtor  with  property  liable 
to  general  execution.  It  is  true  that  the 
greater  the  possessions  of  the  promisor  the 
more  certain  the  enforcement  of  his  promise, 
and  in  a  sense  the  creditor  is  more  secure;  but 
such  is  not  the  security  known  and  expressed 
in  the  law.  "Securitv/'  as  applied  to  commer- 
cial transections,  is  less  comprehensive  than 
when  generally  used,  and  has  a  known  legal 
lignificanoe.  We  are  clearly  of  the  opinion 
that  no  part  of  the  debt  was  secured  within  the 
meaning  of  the  law  with  reference  to  the  ap- 
plication of  payments. 

It  remains  to  be  determined  if  the  payments 
of  the  $1,883.96  shall  be  so  applied  as  to  cancel 
the  $1 ,600  indebtedness  that  might  otherwise 
be  a  lien  on  the  homestead  of  the  defendant. 
The  case  under  our  finding  is  one  where  there 
is  an  entire  unsecured  claim,  for  a  part  of  which 
the  homestead  might  be  liable,  and  payments 
ire  made  without  application  by  either  party; 
and  tbe  query  is.  Will  the  law  so  apply  it  as  to 
mbserve  the  interest  of  the  creditor,  and  ex- 
haust the  homestead  of  tbe  debtor  in  so  doing, 
or  will  It  so  make  the  application  that  the  part 
which  oonld  be  made  a  lien  on  the  homestead 
shall  be  paid,  and  leave  the  debtor  bis  home- 
stead? Were  we  to  adopt  the  former,  we 
should  fp  beyond  the  spirit  or  reasoning  of  any 
case  which  has  come  to  our  notice,  and  to  our 
minds  contravene  the  true  spirit  and  policy  of 
tbe  laws  of  the  State  on  the  question  of  home- 
stead rights^ 

This  court,  in  consonance  with  the  legisla- 
tive purpose,  has  at  all  times  adopted  a  liberal 
construction  of  the  law  for  the  preservation  of 
the  homesteads  of  debtors,  both  from  consid- 
erations of  individual  and  public  good.  The 
spirit  of  our  Homestead  Law  goes  further  than 
To  subserve  the  design  or  purjpose  of  the  debtor 
and  owner  of  the  homestead.  It  looks  to  the 
protection  of  the  family  of  which  the  debtor 


is  the  head,  and  will  not  allow  him,  except  by 
the  concurrence  of  his  wife,  to  make  a  valid 
pledge  or  disposition  of  it.  Tbe  law  under- 
takes to  guard  it  for  the  family.  It  is  certainlv 
the  spirit  and  purpose  of  the  law  to  guard  it 
against  indebtedness,  except  for  debts  coti- 
tracted  before  its  purchase;  and  if  it  may  be 
said  that  both  the  creditor  and  the  debtor  have 
had  the  op]x>rtnnity,  in  tbis  case,  to  make  the 
application,  and  each  has  failed,  will  not  the 
law,  in  applying  tbe  equitable  rule,  look  beyond 
the  act  of  tbe  debtor,  and  save  to  the  family  its 
home?  It  is  to  be  kept  in  mind  that  the  wife 
is  a  party  against  whom  this  relief  is  sought, 
and  has  in  no  manner  relinquished  her  home- 
stead privilege.  In  view  of  the  authorities 
cited,  and  of  our  own  laws  on  the  subject  of 
homestead  protection,  we  think  the  applicatioi^ 
of  tbe  payments  should  be  such  as  to  preserve 
the  homestead  right. 

Under  the  head  of '  'The  Justice  of  the  Case,* 
appellant  calls  attention  to  tbe  character  of  the 
homestead  in  this  case;  it  being  stated  that  it 
contains  about  forty  acres,  with  ouildings  cost- 
ing about  $10,000,  with  terraces,  diives,  etc., 
and  that  the  homestead  was  built  in  part  with 
the  money  obtained  from  plaintiff.  It  baa 
seemed  to  be  the  policy  of  legislation  in  this 
State  not  to  place  restrictions  on  tbe  value  of 
homesteads.  We  have  no  greater  discretion 
in  the  application  of  the  law  in  a  case  like  thia 
than  in  a  case  where  tbe  homestead  as  to  value 
would  be  at  the  other  extreme.  In  either  case 
the  rule  as  applicable  to  the  facts  is  the  same. 
Again,  while  the  statement  as  to  tbe  cost  maj 
be  true,  it  is  doubtful,  in  view  of  tbe  record,  if, 
after  discharging  the  $4,000  incumbrance,, 
there  remains  a  homestead  of  extravagant  value. 
Tbe  house  seems  to  have  been  built  when  the 
defendant  was  thought  to  be  solvent  and  pros- 
perous in  business.  There  is  no  evidence  of 
fraud  or  design  to  cheat  in  making  the  expen- 
ditures. The  former  homestead,  after  its 
abandonment,  was  exhausted  by  his  creditors. 
It  is  conceded  that  the  defendant  is  insolvent, 
and  that  his  other  property  has  been  applied  to- 
the  payment  of  his-  debts.  To  us  it  does  not 
seem  a  greater  hardship  to  the  plaintift  than 
the  other  creditors. 

.Afflrtnedm 
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Walter  ROBINSON,  Appt,, 
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L  Asttpolatloaia  mm  iasiirftoee  policy 

that  the  Company  shall  not  be  Jiable  for  any 
loss  or  damage  which  may  be  hiourred  while  any 
promlSBory  note  given  for  the  premium  remains 
past  due  and  unpaid  is  not  invalid. 
<•  The  efltet  odT  a  oonditioii  in  an  Insuranoe 
policy  that  no  liability  shaO  exist  while  any  part 
of  a  premium  note  is  due  and  unpaid  cannot  be 

5oim.— See  Fowler  v.  Metropolitan  L.  Ins.  Oo. 
Of.  TJ  6L.  B.  A.  806.  noU 
6LuB.A. 


avoided  by  an  oral  statement  of  the  a^nt  that 
the  Insured  would  be  notified  when  to  pay,  and 
by  a  cuvtom  of  the  Company  to  give  notioe  when 
and  where  to  pay,  where,  by  the.  terms  of  tha 
policy  itself,  tbe  note  was  payable  at  the  Com- 
pany's offloes,  or  to  any  authorized  person  hav- 
inir  it  in  his  poflseBBlon  for  collection. 

(October  18, 18861) 

ERROR  to  the  Circuit  Court  for  St.  Clair 
County  to  review  a  judgment  entered  upoi» 
a  verdict  directed  foi  defendant  in  an  action 
to  recover  upon  a  policy  ot  Ire  insurance. 
JfflrrMd. 
The  facts  are  fully  stated  bi  che  opinion. 
Mesira.  Atkinson,  Vance  A  WolcotW 
for  plaintiif,*appellant: 


See  also  42  L.  R.  A.  147. 
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The  alisolute  payment*  of  the  premium  for 
this  policy  was  proved  in  this  case  and  entitled 
the  plaintiff  to  recover.  The  note  was  agreed 
to  be  secured  as  payment. 

Mich,  Mvi.  L.  Ins.  Co,  v.  B(meB,  42 Mich.  19; 
Gardner  v.  Qorham,  1  Doug.  Mich.  607; 
Breiiung  v.  Lindauer,  87  Mich.  217;  Vary  v. 
Shea,  86  Mich.  888;  Hotchin  v.  Secor,  8  Mich. 
494;  Burchard  v.  Frazer,  23  Mich.  224. 

An  agent  may  take  a  note  in  payment  of  the 
premium,  and  the  failure  to  meet  such  note  at 
maturity  will  not  make  the  suspension  clause 
operative  in  the  policy. 

Berryman,  Dig.  Insurance,  1022,  ^iS:  South- 
ern Mut.  Ins.  Co,  V.  Best,  8  Ky.  Law  Rep.  585. 

Under  the  custom  shown  m  this  case,  and 
there  bein^  no  place  of  payment  detinitely  fixed, 
the  plaintiff  was  not  in  default  by  not  paying 
until  he  received  notice  wherebis  notes  would  be. 

Berryman,  Dig.  Insurance,  1023,  §$§  53,  64. 
1026,  §  56;  Blackerbyv,  Continental  Ins.  Co,  83 
Ky.  574;  Continental  F.  Ins.  Co.  v.  Adams,  8 
Ky.  Law  Rep.  269;  Mich,  Mut.  L.  Ins.  Co.  v. 
Bou>e-,  42  Mich.  19;  Tabor  y.  Mich,  Mut.  L,  Ins, 
-Co,  44 Mich.  824;  Tutt  v.  Covenant  Mut.  L,  Ins, 
Co,  19  Mo.  App.  677.  See  Western  H.  da  C,  Ins. 
€o,  V.  8cheidle,  18  Veb.  495;  Phanix  Ins.  Co.  v. 
Lansing,  15  Neb.  194. 

Plaintiff  was  entitled  to  show  defendant's 
custom,  and  the  representations  made  by  Lutz 
as  to  when  and  how  payment  would  be  de- 
manded. 

Berryman,  Dig.  Insurance,  1021,  §§  46.  47, 
1084,  ^  75;  Dean  v.  JBtna  L.  Ins.  Co.  62  N.  Y. 
M2,  2  Hun,  858;  Bodinev,  Excliange  F,  Ins.  Co. 
61  N.  Y.  117;  Church  v.  La  Fayette  F,  Ins,  Co. 
m  N.  Y.  222;  Mound  City  Mut.  L,  Ins.  Co,  v.- 
Twining,  19  Kan.  849;  Nat,  Mut.  Ben.  Asso. 
v.  Jones,  84  Ky.  110;  Southern  Mut,  Ins,  Co.  v. 
Best,  8  Ky.  Law  Ren.  586. 

Mr,  P.  H.  Phillips,  for  defendant,  ap- 
pellee: 

By  the  terms  of  both  policy  and  note  there 
-was  no  liability  on  the  part  of  the  company. 

Mclntyre  v.  Micfi.  State  Ins,  Co.  52  Mich.  188. 

The  contract  between  the  parties  was  com- 
pleted by  the  delivery  of  the  policy;  and  even 
if  the  a^ent  made  the  statementa  claimed  by 
the  plaintiff,  the  insured  must  be  held  to  a 
knowledge  of  the  conditions  of  the  policy. 

Van  Buren  v.  St.  Joseph  Co,  Village  F.  ins.  Co, 
"23  Mich.  398;  CUazer  v.  Tradxrs  Ins,  Co.  8  West. 
Rep.  815.  65  Mich.  527. 

The  holder  of  the  policy  is  estopped  by  ac- 
•oepting  the  policy  from  setting  up  or  relying 
upon  powers  in  the  agent  in  opposition  to  limita- 
tioDS  and  restrictions  in  the  policy. 

Hartford  F,  Ins,  Co,  v.  Davenport,  87  Mich. 
-609;  Cleavers.  Traders  Ins.  Co.  sujpra;  Merserau 
Y.  Phomix  Mut,  L.  Ins.  Co.  66  K  Y.  274. 

The  plaintiff  made  an  express  contract  and 
be  is  bound  by  its  conditions.  Custom  on  the 
part  of  the  defendant  to  notify  its  patrons  when 
and  where  to  pay  their  notes  and  the  reliance 
of  the  assured  upon  having  such  notice  is  no 
•excuse  for  nonpayment. 

Tliompson  v.  Knickerbocker  L,  Ins,  O?.  104 
U.  S.  252  (26  L.  ed.  765);  Union  Mut,  L.  Ins,  Co, 
T  Mowry,  96  U.  8.  544  (24L.  ed.  674).  See  also 
WiUiamey.  Albany  City  Ins.  Co,  19  Mich.  461; 
Eartford  F,  Ins,  Co,  v.  Davenport,  87  Mich. 
409;  American  Ins.  Co,  v.  Stay,  41  Mich.  885; 
Mclntyre  v.  Mich.  StaU  Ins.  Co,  52  Mich.  188. 
«  L.  R.  A.. 


Long,  J. ,  delivered  the  opinion  of  the  court: 

This  action  is  brought  to  recover  for  a  loss 
by  fire  of  property  insured  under  a  policy  issued 
by  defendaot  Company.  The  policy  was  issued 
on  the  8d  day  of  August,  1885,  and  was  to  con- 
tinue in  force  until  July  27,  188H,  being  three 
years  from  the  date  of  the  approval  of  the 
written  application  therefor  (signed  by  the 
plaintiff)  by  the  officers  of  the  Company  at  their 
office  in  Chicago.  The  loss  occurred  on  Oc- 
tober 7, 1886.  The  court  below  directed  the 
verdict  for  the  defendant.  Plaintiff  brings 
error.  The  following  condition  appears  upon 
the  face  of  the  policy  of  insurance:  "But  it  is 
expressly  agreed  that  this  Company  shall  not  be 
liable  for  any  loss  or  damage  that  may  occur 
to  the  property  herein  mentioned  while  anv 
promissory  note  or  obligation,  or  part  thereof, 
given  for  the  premium,  remains  past  due  and 
unpaid." 

It  appeared  upon  the  trial  in  the  court  below 
that  the  application  for  insurance  was  made  to 
a  solicitor  of  the  Company,  and  at  the  time  of 
the  application  a  note  for  the  sum  of  $8.60  was 
executed  by  the  plaintiff,  pavable  on  February 
1,  1886,  in  part  payment  of  the  premium,  in 
case  the  risk  was  accepted.  The  policy  was 
afterwards  made  and  delivered  to  the  plaintiff, 
and  at  the  time  the  fire  occurred  the  note  had 
not  been  paid.  It  was  past  due  from  Febnia  rv 
1, 1886.  On  March  80,  1886,  this  note  h;ici 
been  sent  by  the  defendant  company  to  the  First 
National  Bank  of  Port  Huron,  Mich.,  for  col- 
lection. On  October  9, 1886,  two  days  after  the 
fire,  the  plaintiff  called  at  the  bank,  paid  and 
took  up  the  note,  and  the  proceeds  of  the  note 
were  sent  by  the  bank  to  the  defendant  at 
Chicago.  Immediately  after  the  defenciani  be- 
came advised  of  the  i^ct  that  the  note  n.nd  re- 
mained unpaid  until  after  the  fire  occurred,  it 
returned  the  money  to  the  plaintiff,  who  admits 
having  received  it.  Defendant  Company  denies 
all  liability. 

The  court  below,  we  think,  was  corr*.-ct  in 
holdinfi:  that  no  recovery  could  be  had.  The 
case  falls  within  the  ruling  of  this  court  in  aHc- 
Intyre  v.  Mich,  StaU  Ins.  Co,,  52  Mich.  188. 
Thestipulation  was  one  which  the  Company  had 
a  right  to  make.  It  was  inserted  in  the  policy, 
and  the  language  of  it  was  also  embodied  in 
the  note.  It  is  not  claimed  that  there  was  any 
fraud,  misrepresentation  or  concealment  in  pro- 
curing the  policy  to  be  taken  with  this  clause 
inserted  in  the  policy.  The  plaintiff  was  aware 
that  the  policy  and  note  contained  this  clause: 
It  is  contended,  however,  that  the  terms  of  the 
contract  were  changed  by  the  oral  statement 
of  Mr.  Lutz,  defendant's  agent,  that  plaintiff 
would  be  notified  when  to  pay  the  note,  and  by 
the  custom  of  defendant  to  notify  its  patroD<% 
when  and  where  to  pay  their  notes,  and  tbai 
the  note  itself  was  a  payment  of  the  premium. 
By  the  terms  of  the  policy,  it  is  evident  that  the 
note  was  not  given  or  received  as  payment  of 
the  premium.  The  policy  was  to  remain  valid 
and  in  force  up  to  the  time  the  note  became 
due,  and  if  the  note  was  not  then  paid  the 
ix>licy  was  to  lapae.  This  is  the  plain  meaning 
of  the  terms  of  the  policy.  There  is  no  force  in 
the  other  suggestions.  By  the  terms  of  the 
policy,  the  note  was  payable  at  the  office  of  'he 
Company  in  Chicago,  or  at  ita  offices  in  ^ew 
York,  or  to  any  authorized  person  having  fcuch 
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note  in  possessioQ  for  collection.  The  plaintiff 
made  no  effort  to  pay  it  until  after  the  fire  oc- 
-corred,  though  it  had  been  in  the  bank  there 
from  the  March  previous.  It  is  apparent  that, 
if  he  had  been  as  diligent  Id  search  for  his  note 
before  the  fire  as  after,  he  would  have  had  no 
-difficulty  in  finding  it  and  making  payment 
in  time  to  have  kept  his  policy  alive.  As  it  is, 
he  is  bound  by  the  contract  which  he  has  made. 

The  judgment  of  the  court  below  muit  be  of- 
firmed^  wiiA  costs. 

The  other  Justices  concurred. 


DETROIT  HOME  AND  DAY  SCHOOL, 
Appt., 

V. 

CITY  OP  DETROIT  ct  al. 
(....Mloh > 

▲  eoirporation  orgmniEed  under  How. 
8tikt«  c^hap.  I8S9  providing  for  the  incorpo- 
imtion  of  institutions  of  learning,  the  only  cor- 
poroto  pnrpose  mentioned  in  its  charter  being 
**  to  estabUsh,  maintain  and  conduct  a  seminary 
of  learning,"  and  its  only  actual  business  having 
teen  the  maintenance  of  such  a  seminary  with 
the  usual  studies  pursued  in  such  institutions,  is 
m  **  scientific  institution  **  within  the  meaning  of 
Act  IffiS,  p.  ITU,  i  8,  subd.  2,  exempting  property 
of  **  library,  benevolent,  charitable  and  scientific 
Institutions**  from  taxation,  although  the  cor- 
poratSon  has  a  capital  stock,  the  holders  of 
whkdi  own  its  property,  and  its  expenses  are 
mes  by  tuition  charges;  and  the  fact  that  the 
corporation  has  unlawfully  declared  a  dividend 
SDBong  Its  stockholders  will  not  remove  the  ex- 
emptioii* 

dforw.  J.,  diSMfits.) 

(October  18, 1889.) 

APPEAL  by  plaintifF  from  a  decree  of  the 
Circuit  Court  for  Wayne  County  in  favor 
of  defendants  in  a  suit  against  the  City  of  De- 
troit and  the  receiver  of  taxes  to  have  certain 
real  estate  in  said  City  declared  to  be  exempt 
from  taxation.    Reversed. 

The  facts  are  f oll^  stated  in  the  opinion  and 
in  the  dissenting  opinion. 

Mr.  Alfred  Russell,  for  complainant, 
appelUmt: 

This  school  corporation,  incorporated  tin- 
der the  Act  of  1855  (1  How.  Stat.  p.  1126, 
§  4373),  and  which  owns  its  lands  and  buildings 
m  fee,  and  which  is  in  possession  and  nse  of 
the  same  for  a  seminary  of  learning,  occupies 
the  same  for  the  purposes  for  which  it  is  incor- 
porated, t.  tf.,  for  a  seminary  of  learning,  and  is 
exempt  from  taxation. 

Pierce  ▼.  Cambridge,  2  Cush.  611:  Wedeyan 
Academy  ▼.  'WHbrdhem,  90  Mass.  599;  Cooiey, 
Taxn.  p*  150;  Sisters  of  Chantfi  v.  Detroit,  9 
Hich.  94;  Chegaray  v.  Ifew  York,  18  N.  Y.  226; 
Iktroa  T.  M.  Society  v.  Detroit,  8  Mich.  172. 

The  ooart  will  take  Judicial  notice  that  from 
1835  til]  now  such  schools  have  not  been  taxed 
to  this  State. 

Brmen  ▼.  Piper^  91  U.  S.  87,  42  (28  L.  ed. 
200,  201). 

Neither  tuition  fees  nor  surplus  income  de- 
fOa^  the  educational  character  and  purposes 
of  the  complainant  School. 

See  SUterscf  Charity  v.  Detroit,  svpra 


Mr.  John  W.  MeCk*ath,  City  OounseUor, 
for  defendants,  appellees: 

Prima  facie  tiie  tax  is  legal,  and  the  burden 
is  on  complainant  to  show  tliat  it  comes  within 
the  exemption. 

m.  Cent.  B.  Co.  v.  JPlBople,fiWeBt.  Rep.  720, 
119  Dl.  187. 

All  exemptions  are  to  be  strictly  construed. 
They  embrace  only  what  is  within  their  terms. 

Cooiey,  Taxn.  p.  146,  and  note  1;  Lefevre  v. 
Detroit,  2  Mich.  586;  Detroit  T.  M.  Society  y. 
Detroit,  8  Mich.  172. 

No  property  is  beyond  the  reach  of  the  taxing 
power  of  the  State,  unless  designedly  put  be- 
yond it  by  an  unequivocal  act  of  the  sovereign 
power. 

Robertson  ▼.  State  Land  Offke  Comr,  44  Mich. 
274;  Viekeburg,  S,  db  P.  R.  Co.  v.  Dennis,  116 
U.  8.  665  (29  L.  ed.  770);  Detroit  T.  M.  Society 
V.  Detroit,  supra;  Cincinnati  CoUege  v.  SteUe, 
19  Ohio,  110. 

The  omission  of  the  taxing  officers  to  assess 
in  previous  years  cannot  control  the  duty  im- 
posed by  law  upon  their  successors,  or  the  legal 
construction  01  the  Statute  under  which  Uie 
exemption  is  claimed. 

Vieksburg,  S.  dh  P  R.  Co.  v.  Dennis,  116 
U.  S.  665  (29  L.  ed.  770).  See  StaU  v.  Ross, 
24  N.  J.  L.  407-604;  Wyman  v.  St,  Louis,  17 
Mo.  885;  Chegaray  v.  2feu>  Tork,  18  N.  Y.  220. 

An  academy  of  learning,  whose  chief  source 
of  maintenance  is  tuition  fees,  is  not  exempt 

Philadelphia's  App.  (Pa.)  15  AU.  Rep.  683. 

A  building  owned  by  a  benevolent  socielr 
and  leased  for  profit  is  taxable,  although  built 
with  a  fund  which  was  exempt,  and  into  which 
the  rents  are  paid. 

Fort  Des  Moines  Lodge,  7.  0,  0,  R  ▼.  Polit 
Co.  56  Iowa,  84;  Massenbury  v.  Grand  Lodge 
F,  dk  A.  M.  (Ga.)  7.  S.  E.  Rep.  686.  See  also 
Connecticut  S,  C,  M.  Asso,  v.  East  Lyme,  2 
New  Eng.  Rep.  915,  54  Conn.  152. 

Cajnpbell,  J,,  delivered  the  opinion  of  the 
court: 

The  only  question  in  this  case  is  whether  the 
corporation  complainant  is  taxable  for  its  realty 
in  the  City  of  Detroit,  in  reference  to  the  tax 
law,  which  provides  for  exemption  from  taxa- 
tion of  the  personal  property  of  'iibiary, 
benevolent,  charitable  and  scientific  institutions 
incorporated  under  the  laws  of  this  State,  and 
such  real  estate  as  shall  be  occupied  by  them 
for  the  purposes  for  which  they  were  incor- 
porated.'*   Laws  1885,  p.  176.  §  8,  subd.  2. 

This  corporation  was  organized  under  an  Act 
to  provide  for  the  incorporation  of  institutions 
of  learning,  approved  February  9,  1855  (How. 
Stat.  chap.  188),  and  subsequently  amended  in 
some  particulars.  The  only  corporate  purpose 
named  in  its  charter  is  *'to  establish,  maintain 
and  conduct  a  seminary  of  learning"  in  Detroit. 
Its  only  actual  business  has  been  the  mainte- 
nance of  such  a  seminary,  with  the  usual  studies 
gursued  in  such  institutions,  and  its  real  estate 
I  all  occupied  by  the  sc^hool  buildings.  Its  ex- 
penses are  met  by  tuition  charges,  and  those 
have  been  exclusively  used  for  its  maintenance, 
except  that  one  ^ear,  in  1886,  a  dividend  of  8 
per  cent  was  paid  to  the  stockholders. 

Unless  the  term  "scientific  institutions"  in* 
eludes  educational  corporations,  there  is  no 
statute  exempting  from  taxation  any  schools. 


See  also  18  L.  R.  A.  278;  36  L.  R.   A.  847;  42  h.  R.  A.  281. 
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imlesfl  those  in  the  bnnds  of  the  public  authori 
ties,  and  tbose  are  only  exempt  by  implication; 
and,  if  it  does  not  include  the  Bemmaries  of 
Jeaming,  there  is  practically  nothing  exempted, 
for  there  are  no  other  scienlif c  institutions, 
properly  so  called.  But  it  is  a  matter  of  com- 
mon knowledge  that  all  general  educational  es- 
tablishments nave  universally  l)een  known  as 
"scientific  institutions,"  and  fall  naturally  and 
directly  within  it.  A  "scientific  institution," 
under  the  lan^a^e  of  all  civilized  countries, 
means  an  institution  for  the  advancement  or 
promotion  of  knowledge,  which  is  the  EngUsb 
rendering  of  "science. 

We  need  not,  in  our  history,  go  beyond  the 
Ordinance  of  1787,  which  declares  that  "re- 
ligion, morality  and  knowledge  being  necessary 
to  good  government  and  the  happiness  of  man- 
kind, schools  and  the  means  of  education  shaU 
forever  be  encouraged."  Exemption  from 
taxation  is  the  onlv  form  of  encoura^rement 
that  our  laws  provide,— that  thej;  have  always 
provided;  and  they  have  not  required  tuition  to 
be  free,  even  in  our  public  institutions,  most, 
if  not  all,  of  which,  except  in  favored  circum- 
stances, derive  considerable  revenue  trom  pu- 
pils. The  advantage  of  multiplying  the  facili- 
ties of  learning  has  been  rightly  regarded  as 
worth  to  any  decent  community  veir  much 
more  than  can  be  counted  in  money.  The  only 
condition  imposed  on  the  exemption  is  that  the 
land  exempted  shall  be  "occupied  for  the  pur- 
poses for  which  thev  were  incorporated." 
That  condition  is  fulfilled  in  this  case,  and,  un- 
der repeated  decisions  of  this  court,  the  line  is 
very  easily  drawn.  Detroit  T,  M,  Society  v. 
Detroit,  8  Mich.  173;  Sisters  of  ChaHty  v.  De- 
troit, 9  Mich.  94. 

It  is  worthy  of  remark  that,  after  the  court 
equally  divided  in  the  last  case  upon  the  ques- 
tion whether  property  held  by  one  corporation 
under  lease  from  another  could  be  regarded  as 
belonging  to  the  lessee,  the  statute  was  amended 
to  its  present  form  by  making  an  exemption  of 
the  whole  estate  actually  occupied  for  the  pur- 
poses declared  in  the  law,  although  the  owners 
of  the  fee  mightcollect  rent.  The  laws  for  the 
incorporation  of  libraries,  all,  so  far  as  the  stat- 
ute books  show,  contemplate  associations  for 
the  benefit  of  the  stockholders  alone;  and  while 
dividends  are  not  usually,  if  at  all,  allowed 
directly  on  the  stock,  the  funds  all  go  to  the 
augmentation  of  the  private  proper^  of  the 
shareholders.  Tet  there  Is  no  exception  to 
library  exemptions.  In  all  these  cases,  the 
Legislature,  by  confining  the  exemption  to  cor- 
porations, have,  by  the  incorporating  Acts, 
thrown  such  safeguards  as  they  deem^  neces- 
sary around  the  management  of  the  business, 
80  as  to  prevent  its  being  abused  into  a  mere 
scheme  for  money  getting.  If  any  corporation 
misuses  its  funds,  the  remedy  is  not  by  the  ac- 
tion of  assessing  ofiScers,  who  have  no  authority 
to  punish  it  by  taking  away  its  exemption;  but 
by  direct  proceedings  to  restrain  and  punish 
any  corporate  abuses.  If  it  is  true  that  the 
dividend  made  was  not  lawfully  made,  the 
recipients  can  be  made  to  refund  it,  and  anyone 
legally  at  fault  can  be  made  responsible  accord- 
ing to  law.  But  the  assessment  of  taxes  on  ex- 
empt property  is  not  a  legal  remedy.  Where 
language  is  so  plain  as  to  convey  a  clear  and  in- 
telligible meanmg,  we  have  no  right  to  go  be- 
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yond  it,  and  impose  another  meaning.  The- 
language  of  the  Legislature  in  exempting  from 
taxation  is  as  much  entitled  to  obedience  as  that 
imposing  taxation.  This  law  has  been  in  force 
for  a  very  long  time,  and  has  never  been 
amended,  except  to  enlarge  the  scope  of  the 
exemption.  Its  purpose,  as  expressed,  doe» 
not  appear  ambiguous,  and  in  the  continued 
application  of  it  has  not  impressed  any  Legisla- 
ture as  too  liberal.  When  it  is  so  regard^,  it 
will  have  to  be  changed  in  form  to  narrow  it.. 

The  taxation  was  in  violation  of  the  exemp- 
tion in  the  Statute,  and  the  court  below  eiTed 
in  sustaining  it,  and  the  decree  should  be  re- 
tersed,  and  relief  granted,  with  costs  of  both 
courts. 

Sherwood*  Ch,  J.,  and  Champlin  and 
Long^»  c77.,  concurred  with  Campbell* «/. 

Morse* «/.,  dissenting: 

The  complainant  files  its  bill  in  the  Circuit 
Court  for  the  County  of  Wayne,  in  chanceiy,. 
praying  that  certain  real  estate  held  by  it  in  the 
City  of  Detroit  may  be  declared  exempt  from 
taxation,  and  that  the  defendants  may  be  en- 
joined by  preliminary,  and  also  perpetual,  in- 
junction from  advertising  or  selling  said  real 
estate  for  taxes  levied  upon  the  same  in  1888,, 
or  from  attempting  in  any  way  to  collect  the 
same.  The  bill  alleges  that  the  complainant  is 
a  scientific  association  incorporated  under  an 
Act  of  the  Legislature  of  this  State,  entitled 
'•An  Act  to  Provide  for  the  Incorporation  of 
Institutions  of  Learning,"  approved  February 
9,  1885,  and  being  section  4375  of  Howell V 
Statutes. 

The  course  of  studies  and  discipline  in  the 
complainant's  institution  is  such  as  is  usual  in 
academies,  and  comprises  the  seven  sciences, 
grammar,  logic,  rhetoric,  arithmetic,  geometry, 
music  and  astronomy.  The  complainant  ia- 
subject  to  the  visitation  and  examination  of  the 
superintendent  of  public  instruction,  and  of  a 
board  of  visitors  appointed  by  him.  The  com- 
plainant is  the  owner  in  fee  of  certain  real  es- 
tate in  the  City  of  Detroit,  with  school  build- 
ings thereon,  and  occupies  the  same  for  the 
purposes  for  which  it  was  incorporated. 

It  is  further  averred  that,  "by  Act  No.  801 
of  the  Session  Laws  of  this  State  of  1H87,  said 
real  estate  is  exempt  from  taxation.  Said  law- 
is  a  re-enactment  of  the  Laws  of  1871,  1857, 
1846,  1885  and  1827  in  that  regard."  The  bill 
alleges  that  the  practical  construction  of  said 
laws  in  this  State,  during  its  entire  existence, 
has  been  that  it  includes  institutions  like  this 
of  complainant;  and  this  institution  has  beea 
exempted  by  the  board  of  assessors,  and  by  the- 
common  council  of  Detroit,  from  payment 
of  taxes  upon  said  real  estate  for  every  year 
since  the  complainant  owned  and  occupiea  the 
same  up  to  the  year  1888.  The  complainant 
shows,  upon  information  and  belief,  that  other 
like  institutions  in  the  State  have  always  uni- 
formly been  held  exempt  from  taxation,  as  re- 
spects their  real  and  personal  property,  to  wit: 
The  Seventh-Dajr  Baptist  School  at  Battle 
Creek,  the  Michigan  Female  College  at  Kala- 
mazoo, the  Qerman-American  Seminary  at  De- 
troit, the  Detroit  Female  Seminary,  Olivet  Col- 
lege, Albion  College  and  Kalamazoo  College. 

It  avers  that  its  real  estate  has  been  assessed 
for  the  year  1888  as  the  property  and  in  tbeh 
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name  of  D.  Wbitney,  Jr.,  who  has  no  interest 
wfaatever  in  said  real  estate.  The  complainant 
duly  protested  against  such  assessment,  and 
api^ed  to  the  Common  ^Council  of  the  City 
en  Detroit,  stating  that  it  was  exempt  by  its 
ownership  and  occupancy  for  said  purpose  for 
which  complainant  was  incorporated.  The 
common  council  confirmed  said  assessment,  and 
rejected  said  appeal.  Thereupon  said  real  es- 
tate has  been  ratably  taxed,  upon  the  tax  rules, 
for  the  various  taxes,  in  the  sum  total  of 
$406.07;  and  the  defendant  Earrer,  receiver  of 
taxes,  has  duly  published  the  same  for  pay- 
ment The  first  day  of  August,  1888,  has 
passed,  and  said  receiver  is  now  charged  with 
the  oillection  of  that  amount,  and  the  same  Is 
a  lien  and  a  cloud  upon  the  said  real  estate  of 
the  complainant;  and  further  alleges  that  the 
defendants  threaten  to  sell  said  real  estate  for 
the  payment  of  said  taxes.  The  defendants 
an&wered.  They  deny:  firtt,  that  the  complain- 
ant is  a  scientific  institution  in  the  sense  in 
which  the  word  is  used  in  the  Statute  relating 
to  exemptions,  or  in  any  other  sense  whatever; 
Hcond,  that  the  course  of  study  and  discipline 
is  such  as  is  usual  in  academies,-~-deny  that 
any  instruction  is  given  in  English  grammar 
or  logic;  iltircl^  that  said  property  is  exempt 
from  taxation  under  Act  801  of  the  Session 
Laws  of  1887.  They  neither  admit  nor  deny 
that  the  institution  has  heretofore  been  exempt- 
ed from  taxation.  They  admit  that  complain- 
ant has  filed  articles  of  association  in  the  form 
prescribed  by  the  Act  referred  to  in  complain- 
ant's bill;  that  the  complainant  is  the  owner  in 
fee  of  the  real  estate  taxed,  but  deny  that  it  is 
occupied  for  the  purposes  for  which  complain- 
ant was  incorporated.  They  admit  its  assess- 
ment, the  rejection  of  the  appeal,  and  con- 
firmation of  the  assessment  by  the  common 
council,  and  that  the  real  estate  is  taxed  as 
averred  in  the  bill,  and  for  the  amount  therein 
Hated,  and  that  they  propose  to  collect  it,  if 
possible. 

They  farther  aver  that  the  complainant's  in- 
Hitution  is  not  in  any  sense  a  free  school  or 
academy;  that  it  was  not  established  as  a  free 
school  or  academy,  or  as  a  benevolent  school  or 
academy,  nor  is  it  at  present  conducted  or  car- 
ried on  as  a  benevolent  school  or  academy;  that 
said  School  or  academy  was  not  established, 
Dor  is  it  sustained,  in  whole  or  in  part,  by  con- 
tributions or  donations  or  endowments;  that  it 
is  a  purely  commercial  enterprise,  conceived, 
e^bhshea  and  operated  for  pecuniary  results 
and  gain  solely;  that  particular  attention  is 
given  in  said  School  to  French,  German,  music, 
oniwing,  painting  and  dancing;  that  the  fees 
are  large  for  boara  and  tuition;  that  they  cover, 
and  are  intended  to  cover,  the  entire  expense 
of  the  maintenance  of  the  School,  and  are  fixed 
60  as,  in  addition,  to  afford  a  profit  to  the  stock- 
holders; "that  the  persons  establishing  said 
School  are  its  stockholders;  that  the  articles  of 
as^sociatlon  filed  by  complainant  show  but 
$5,000  worth  of  stock  subscribed,  and  but  one 
half  of  that  sum  paid  in,  while  the  cost  of  said' 
bonding,  and  the  real  estate  upon  which  it 
itands,  exceeded  ^$84,000;  that  the  trustees  of 
complainant  bear  the  same  relation  to  com- 
plainant corporation  that  a  board  of  directors 
of  an  oitlinary  corporation  bear  to  such  cor- 
poration; that  the  Act  under  which  complain- 
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ant  purports  to  be  incorporated  provides  that 
the  persons  who  have  subscribed  the  articles 
of  association,  *  with  such  other  persons  as  ma^ 
from  time  to  time  become  donors  to  such  insti- 
tution/ shall  be  a  body  corporate,  etc.;  but  the 
articles  of  association  filed  by  complainant 
provide  that  trustees  to  succeed  those  named  in 
the  articles"  shall  be  chosen  by  the  subscribers 
heretofore  named,  or  by  such  persons  as  mav 
become  owners  of  the  stock  thus  subscribed, 
and  by  such  other  persons  as  may  become  cor- 
porators, in  accordance  with  the  by-laws  here- 
after to  be  adopted,  either  by  suliscription  to 
the  stock  of  said  institution,  or  by  donations  to 
the  same,  or  otherwise.  They  aver  that  the 
institutions  in  this  State  mentioned  in  the  bill 
of  complaint  as  being  exempted  from  taxation, 
such  as  Albion  College  and  E^alamazoo  College, 
are  each  and  every  of  them  institutions  estab- 
lished and  maintained  by  religious  denomina- 
tions, subscriptions,  endowments,  bequests  and 
contributions;  that  they  have  no  stockholders 
or  trustees  who  are  personally  interested, 
directly  or  indirectly,  in  the  profits  or  revenues 
of  the  institution  with  which  he  or  she  is  con- 
nected; that  the  fees  charged  by  said  institu- 
tions, and  by  each  and  every  of  them,  are  but 
nominal,  and  do  not,  and  are  not  intended  to, 
pay  the  expenses  of  instruction,  even;  that  said 
institutions  are,  each  and  every  of  them,  free 
institutions,  and  are  practically  benevolent  in- 
stitutions; that  said  institutions  are  the  prop- 
erty of  the  denominations  establishing  them, 
ana  such  denominations  have  the  right  to  pre- 
vent their  sale  or  diversion,  but  the  stockhold- 
ers of  complainant  are  the  only  persons  in- 
terested therein.  The  patrons  have  no  interest, 
except  that  which  grows  out  of  contract  rela- 
tions, and  the  stockholders  may  sell,  transfer 
or  divert  any  of  the  property  owned  by  com- 
plainant; in  other  words,  the  stockholders  are 
not  managers  merely,  but  are  sole  owners. 

These  defendants  submit  that  it  is  not  the  in- 
tention of  the  Statute  to  exempt  from  taxation 
institutions  which,  although  educational,  are 
purely  commercial  in  their  purpose;  that  the 
complainant  has  no  ^eater  right  to  claim  au 
exemption  than  a  business  coUege,  or  school  of 
telegraphy,  or  school  of  stenography,  which  is 
established  as  a  purely  commercial  enterprise; 
that  complainant  is  not  such  an  institution  as  is 
contemplated  by  provisions  of  the  Act  under 
which  it  is  claimed  that  complainant  is  incor- 
porated, and  the  complainant  does  not  come 
within  the  intent  or  purview  of  said  Act,  and 
said  complainant  is  not  entitled  to  exercise  cor- 
porate nf  hts  thereunder,  or  bj  virtue  of  the 
filing  of  uie  articles  of  association  aforesaid. 

It  was  stipulated  in  the  court  below  that  the 
cause  might  be  heard  on  bill,  answer  and  rep- 
lication and  the  following  statement  of  facts: 
(1)  The  articles  of  incorporation  annexed  (to 
the  bill  of  exceptions)  are  copies  of  the  origi- 
nal, duly  filed  in  the  office  of  the  Secretary  of 
State.  (2)  The  complainant  xx)8sesses  cei  tain 
properiy,  which  is  taxed  as  set  forth  in  the 
bill,  and  built  brick  buildings  on  said  land  at 
a  cost  of  over  $80,000,  and  uses  said  property 
for  a  seminary  of  learning.  (8)  The  said 
school  is  oi)erated  for  two  terms  in  each  year, 

to  wit,  the  September  term,  covering 

and  the  February  term,  covering 
weeks.    That  the  fees  for  tuition  are 
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98  follows:  tuition  in  the  kindergarten  depart- 
ment $25  per  term;  tuition  in  the  primary  de- 
partment, $25  per  term;  tuition  m  the  pre- 
paratory department,  $40  per  term;  tuition  in 
the  collegiate  department,  $50  per  term ;  music, 
$50  per  term.  In  the  home  department  the 
fees  for  board  and  tuition  are  $250  per 
term.  That  the  course  of  study  in  said 
school  is  as  follows:  ia  the  primary  and  pre- 
paratory course,  arithmetic,  geography,  lan- 
guage lessons,  reading,  spelling,  penmanship, 
English  composition,  history  of  the  United 
States;  in  the  other  courses,  algebra,  geom- 
etry, trigonometry,  physiology,  botany,  phys- 
ics! astronomy,  chemistry,  French,  German, 
Latin,  Greek,  rhetoric,  English  literature, 
French,  Roman  and  Grecian  history,  music, 
dancing,  drawing,  painting  and  special  topics 
in  American  history.  (4)  The  amount  of  stock 
issued  by  said  corporation  is  $34,500,  which  is 
held  by  seventeen  stockholders,  one  of  whom 
owns  $200  worth,  two  of  whom  hold  $500 
worth  each,  one  who  holds  $1,000  worth,  one 
who  holds  $1,800  worth,  four  who  own  $1,500 
worth  each,  three  who  hold  $2,500  worth  each, 
two  who  own  $8,000  worth  each,  one  who 
holds  $4,000  worth,  and  one  who  owns  $7,500 
worth;  that  no  other  persons  have  taken  stock 
or  donated  any  moneys  to  said  institution,  or 
have  any  pecuniary  interest  in  the  same.  (5) 
That  for  the  academic  year  1886  and  1887  the 
receipts  of  complainant  from  fees  aggregated 
the  sum  of  $15,622.07,  and  the  expenses  of 
said  year  aggregated  the  sum  of  $14,228.09. 
(6)  That  saia  school  is  not  a  free  or  benevolent 
school,  but  is  sustained  by  tuition  and  board 
fees,  and  any  excess  over  cost  of  maintenance 
is  divided  among  the  stockholders.  (7)  That 
said  corporation  has  a  code  of  by-laws,  which 
provide:  first,  when  the  annual  meeting  shall 
be  held;  second,  for  the  election  of  a  president, 
vice-president,  treasurer  and  secretary;  third, 
that  the  above  officers  shall  constitute  the  ex- 
ecutive committee,  who  shall  have  the  over- 
sight of  all  the  affairs  of  the  corporation,  call 
meetings,  etc.  That  said  corporation  has  no 
other  by-laws.  Upon  such  hearing,  the  bill  of 
complaint  was  dismissed,  with  costs.  The 
complHinant  appeals  to  this  court. 

Subdivision  2,  ^8,  Act  801,  Pub.  Acts  1887. 
provides  that  **the  personal  property  of  all 
posts  of  Ihe  Grand  Army  of  the  liepublic, 
library,  benevolent,  charitable  and  scientific 
institutions  incorporated  under  the  laws  of  this 
State,  and  such  real  estate  as  shall  be  occupied 
by  them  for  the  purposes  for  which  they  were 
incorporated,"  shall  be  exempt  from  taxation. 
Pub.  Acts  1887,  p.  415. 

By  an  examination  of  this  Act,  which  is  an 
amendment  to  section  8,  Act  No.  158,  Sess. 
Laws  1885,  bein^  the  general  tax-law,  it  will 
be  found  that  private  educational  institutions 
or  schools,  whether  owned  and  managed  by 
corporations  or  individuals,  are  not  exempted 
from  taxation  by  the  laws  of  this  State  as 
such,  and  cannot  claim  exemption  unless  they 
can  properly  he  classed  as  **  library,  benev- 
olent, charitable  or  scientific  institutions."  See 
Pub.  Acts  1887,  pp.  414,  415;  Pub.  Acts  1886, 
Act  No.  153,  pp.  175,  210. 

The  complamant  cannot  claim  that  it  is 
either  a  library,  benevolent  or  charitable  insti- 
tution. There  is  no  benevolence  or  charity 
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about  it,  or  in  its  method  of  dofn^  bu&ioesB. 
It  is  simply  an  enterprise  entered  into  for 
gain,  as  a  private  person  would  open  a  school 
for  profit  or  a  livelihood.  That  the  persons  en- 
gaged therein— the  stockholders— may  lose 
money  in  some  years  on  their  venture  does  not 
alter  at  all  the  status  and  character  of  the 
enterprise.  They  simply  take  the  chances  of 
profit  and  loss  as  other  •business  men  aD<l  cor- 
porations do. 

Tf  the  complainant  has  any  right  to  have  its 
real  estate,  under  the  law,  exempted  from  its 
share  in  the  burdens  of  taxation,  it  must  be  as 
a  scientific  institution,  and  on  no  other  ground. 
Outside  of  the  fact  that  it  purports  to  be  in- 
corporated, and  has  filed  its  articles  of  associ- 
ation under  chapter  188  of  Howell's  Statutes, 
which  relates  to  the  incorporation  of  educ^a- 
tional  institutions  and  associations,  snch  as 
coUeees,  seminaries,  academies  and  other  in- 
stitutions of  learning,  it  has  no  more  claim  to 
be  classed  as  a  scientific  institution  than  has 
any  private  school  established  and  taught  for 
profit;  and  unless  this  incorporation,  or  pre- 
tended incorporation,  makes  it  a  scientific  asso- 
ciation in  the  sense  of  the  Exemption  Statute, 
it  has  no  more  claim  or  right  to  exemption 
from  taxation  than  such  private  school.  The 
complainant  comes  into  a  court  of  equity  and 
asks  relief  upon  the  ground  that  it  is  so  situ- 
ated under  the  law  that  its  property  ia  exempt. 
The  burden  is  upon  it  to  show  that  it  is  a  sci- 
entific institution  in  the  eve  of  the  Statute 
exempting  the  real  estate  of  such  institutions, 
and  it  must  also  show  that  such  real  estate  is 
occupied  for  the  purposes  of  a  scientific  insti- 
tution. There  is  another  chapter  (How.  Stat. 
chap.  144)  which  provides  for  the  incorpora- 
tion of  associations  for  literary  and  scientific 
purposes;  and  the  query  at  once  arises.  What  is 
meant  by  the  term  ''  scentific  institutions  "  as 
used  in  the  Exemption  Statute?  Does  it  have 
reference  solely  to  institutions  incorporated 
under  chapter  144,  Id.,  pp.  1136-1188,  or  does 
it  embrace  the  colleges,  seminaries  and  other 
institutions  of  learning  organized  and  existing 
under  chapter  138.  Id.,  pp.  1126-1129? 

It  is  contended  by  the  counsel  for  the  com- 
plainant that  this  exemption  of  scientific  insti- 
tutions has  existed  in  this  State  since  1827, 
while  the  associations  (literary  and  scientific) 
authorized  by  chapter  144  were  not  provided 
for  by  any  Statute  until  in  1865;  that  therefore 
the  exemption  could  not  have  been  intended  to 
apply  to  them,  but  to  incorporated  institutions 
of  learning,  which  are  in  fact  scientific  institu- 
tions where  the  sciences  are  taught.  And  il  is 
also  urged,  in  support  of  complainant's  claim 
to  exemption,  that  a  similar  exemption  clause 
in  Massachusetts  has  uniformly  been  construed 
by  the  courts  of  that  State  to  include  incorpor- 
ated schools.  If  it  be  granted  that  colleges 
and  schools  properly  incorporated  under  chap- 
ter  188,  and  existing  and  operating  under  said 
chapter,  are  exempt  from  taxation  as  scientific 
institutions,  still,  in  my  opinion,  the  complain- 
ant, on  its  showing,  is  not  entitled  to  such  ex- 
emption. Under  a  like  exemption  cl&use  in 
Massachusetts,  and  the  one  referred  to  by  the 
counsel  for  complainant,  it  was  held  by  the  . 
supreme  Judicial  court  of  that  State  that  if 
the  real  estate  sought  to  be  exempted,  in  the 
shape  of  a  farm,  was  carried  on  lor  profit,  it 
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^would  Dot  come  within  the  Statute,  and  must 
bear  its  proper  share  of  the  burden  of  taxation, 
evexi  if  tne  profits  of  the  farm  went  into  the 
funds  of  the  institution,  which  was  conceded 
to  be  one  having  a  benevolent  as  well  as  an 
educational  object,  it  being  designed  and  car- 
ried on  for  the  benefit  of  poor  students.  We9- 
Uyan  Academy  v.  WHbraham^  99  Mass.  599. 

In  no  case  that  I  can  find  has  an  institution, 
confessedly  run  for  gain  and  profit,  even  for 
educational  purposes,  been  held  exempt  from 
taxation  under  statutes  similar  to  ours;  nor  is 
it  right  that  it  should  be.  "Taxation  is  an 
act  of  sovereignty,  to  be  performed,  so  far  as 
it  conveniently  can  be,  with  justice  and  equity 
to  all.  Exemptions,  no  matter  how  merito- 
rious, are  of  drace,  and  must  be  strictly  con- 
strued."   Cooley,  Taxn,  p.  14«,  note  1. 

It  will  be  noticed  that  the  complainant,  while 
pretending  to  organize  and  to  become  incor- 
porated under  chapter  188,  does  not,  in  its 
articles  of  association,  comply  with  the  terms 
of  such  chapter,  and  is  not  operating  or  using 
its  property  in  conformity  theWWlih..'  The 
fact  that  it  nas  filed  its  articles  of  association 
under  this  chapter  does  not  preclude  the  City 
of  Detroit  or  the  tax  assessors  from  question- 
ing the  ^ood  faith  or  the  legality  of  such  in- 
corporation. But,  furthermore,  in  the  present 
suit  the  complainant  comes  into  a  court  of 
equity,  and  asserts  that  it  is  incorporated  under 
inch  chapter  188,  and  that  it  is  using  its  real 
estate  for  the  purposes  of  such  incorporation. 
This  is  deniea  bv  the  answer,  and  therefore 
put  in  issue.  Upon  the  affirmative  of  this 
issue  depends  the  right  of  exemption  which 
the  complainant  claims.  It  is  said  that  no 
one  but  the  people  of  the  State,  acting  through 
the  Attorney-General  by  quo  warranto,  can 
question  the  legality  of  complainant's  incor- 
poration; that  the  tax  gatherer  must  treat  it  as 
a  corporation  de  facto,  and  assess  it  accord- 
ingly. There  are  two  answers  to  this  claim: 
flrst,  the  assessor  certainly  has  a  right,  even  if 
the  corporation  was  legally  and  properly  in- 
corporated under  chapter  188,  to  inouire 
whether  or  not  its  real  estate  is  being  usea  for 
the  purposes  of  its  incorporation;  and,  second, 
when  the  complainant  comes  into  court  assert- 
ing its  due  and  proper  incorporation  as  the 
basis  of  its  rights  and  relief  asked,  it  must 
show  such  incorporation  before  it  can  demand 
such  riebts  or  relief,  depending  entirely  upon 
such  incorporation. 

Corporations  cannot  exempt  themselves  or 
their  property  from  taxation,  or  from  any  other 
liability,  by  organizing  in  form  under  a  statute 
of  incorporation  which  so  exempts  them.when 
it  is  evident,  not  only  from  the  articles  of  asso- 
ciation, but  from  the  character  of  the  business 
actually  transacted,  that  the  primary  object  of 
the  organization  and  existence  is  the  carrying 
on  of  a  business  wholly  foreign  to  the  Statute 
under  which  they  were  incorporated.  See 
Mohr  V.  Minnesota  Elevaior  Co,  40  Minn.  848, 
and  State  v.  Minnesota  Thresher  Mfg.  Co.  40 
Minn.  218. 

The  Statute  (chap.  188,  How.  Stat.)  under 
which  the  complainant  is  ostensibly  incorpo- 
rated evidently  was  intended  for  the  incorpo- 
ration of  those  institutions  of  learning  estab- 
lished mainly  by  donations,  legacies  and  be- 
quests, and  not  for  the  incorporation  of 
eL.H.A. 


business  enterprises  for  gain.  And  it  will  be 
seen  by  the  first  secUon  (g  4878,  Id.)  that  it  is 
not  designed  that  the  institution  thus  incor- 
porated shall  be  a  close  corporation,  whose 
stockholders  shall  be  composed  entirely  of  the 
original  corporators,  and  such  other  persons  as 
they  may  see  fit  to  sell,  give  or  bequeath  stock 
to;  but  It  expressly  provides  that  the  persons 
who  have  subscril>ed  to  said  articles,  with  such 
other  persons  as  may  from  time  to  time  become 
donors  to  such  institution,  or,  if  such  articles 
of  association  so  declare,  the  trustees  elected  as 
herein  provided  shall  be  a  body  corporate,  eta 
But  the  articles  of  association  filed  by  complain- 
ant provide  that  the  trustees  to  succeed  the 
trustees  incorporating  the  institution  shall  be 
chosen  by  the  original  subscribers  to  the  stock 
or  by  such  persons  as  may  become  owners  of 
the  stock  thus  subscribed,  and  by  such  other 
persons  as  may  become  corporators  in  accord- 
ance with  the  by-laws  hereafter  to  be  adopted, 
either  by  subscription  to  the  stock  of  said  insti- 
tution, or  by  donations  to  the  same,  or  other- 
wise.,  And  no  by-laws  have'  been  adopted 
•  9pecifyiDgiiOw  persons  can  become  corporators, 
^hougti  t£e  jncor^soration  waft  i&  1882,:;  and  the 
stipulation'  of  facts  «how3  that  tbete  liave4)een 
no  donations,  bequests  or  legacies^  to  Che  insti- 
tution, but  stock  has  been  sold  or  taken,  and 
the  persons  buying  or  taking  the  same  are 
stockholders. 

Section  4879,  How.  Stat  (§  7,  chap.  188), 
provides  that  the  trustees  shall,  under  tne  pro- 
visions of  that  Act,  "apply  all  funds  and  prop- 
erty" belonging  to  the  institution,  "according 
to  their  best  judgment,  to  the  promotion  of  ita 
objects  and  interests." 

The  stipulation  of  facts  shows  that  the  com- 
plainant "is  not  a  free  or  benevolent  school, 
but  is  sustained  by  tuition  and  board  fees,  and 
any  excess  over  coste  of  maintenance  is  divided 
among  the  stockholders."  This  of  itself  pre- 
cludes donations,  bequeste  or  legacies  by  chari- 
table persons;  and  it  is  also  stipulated  that  for 
the  academic  year  1886  and  18o7  there  was  an 
excess,  which  was  divided  among  the  stock- 
holders; and  it  cannot  be  successfully  main- 
tained that  the  division  of  the  profita  of  the  in- 
stitution among  its  stockholders  is  "apply  inj^ 
the  funds  and  property"  belonging  to  the  insti- 
tution for  the  promotion  of  its  objects  and  in- 
tereste.  A  glance  at  the  board  and  tuition  fees 
will  at  once  show  that  this  School  is  not  for  the 
benefit  of  poor  people;  and  it  is  difficult  to  per- 
ceive why  a  school  that  must  be  patronized  by 
the  rich,  and  that  has  not  an  element  of  charity 
or  benevolence  about  it,  but  is  simply  nothing 
more  nor  less  than  a  business  enteipnse  for  the 
purposes  of  gain  and  profit,  should  be  exempt- 
ed, with  its  real  and  personal  property,  from 
taxation,  the  burden  its  stockholders  ought  to 
bear  beinf  thrown  upon  the  rest  of  the  com- 
munity, nch  and  poor  alike;  while  the  man  or 
woman  who  opens  a  school  that  is  accessible  to 
the  children  of  nearly  all  of  the  community,  for 
the  purposes  of  an  honest  livelihood,  must  pay 
his  or  her  share  of  taxation  upon  everything  used 
in  keeping  up  and  carrying  on  such  private 
school.  Therefore,  unless  the  complainant  can 
clearly  show,  not  only  that  it  is  organized,  but 
also  that  it  is  operating,  under  chapter  188, 
there  is  no  good  reason  why  ita  property  should 
be  exempt^  from  taxation. 
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Chapter  188  contemplates  that  the  trustees 
shall  be  a  body  corporate,  or  the  persons  sub- 
scribini?  the  articles  in  the  first  place,  "with 
such  other  persons  as  may  from  time  to  time 
become  donors  to  such  hsstitution."  This  cor- 
poration, the  complainant,  is  composed  of  the 
stockholders,  who  became  such  in  exactly  the 
same  way,  and  upon  the  same  terms  and  con- 
ditions, as  if  the  corporation  bad  been  organ- 
ized for  selling  furs,  or  carrying  on  any  other 
business  for  profit.  A  person  bm)mes  a  stock- 
holder by  buying  stock.  There  is  no  provision 
by  which  a  donor  can  become  a  stockholder, 
and  nowhere  in  the  articles  of  association  or 
by-laws  is  found  anything  which  invites  dona- 
tions, or  furnishes  a  motive  for  gifts  or  charity. 
Chapter  138  concludes  with  this  section 
(S  4384,  How.  Stat.  §  12):  "Nothing  in  this 
Act  shall  be  construed  as  granting  banking 
powers,  or  as  allowing  the  business  of  broker- 
age, or  any  other  powers  not  usually  granted 
to  or  exercised  by  institutions  for  educational 
purposes." 

It  was  not  intended  that  schools  shoyld.  Im 
•organized  and  opecatpd  under  thlft  C^^I^et  fpr 
the'^puVpcfees-af  JakiAg:  monpy  "Jo:  hel  tUidded 
among  life  ;8tc^lihDrders*  of  •  the  *  Corporation. 
There  is*  another  chapter  for  incorporations  of 
this  kind.  Exemption  laws  of  this  character, 
though  beneficial  m  their  objects,  are  in  dero- 
gation of  equal  rights,  and  must  be  construed 
strictly.  Detroit  Y.  M.  Society  v.  Detroit,  8 
Mich.  182,  citing  Cincinnati  College  v.  State, 
19  Ohio,  110. 

"By  the  terms  of  the  law,  all  property  not 
expressly  exempted  therefrom  is  subject  to 
taxation;  and  any  exemption  claimed  must 
come  plainly  within  the  meaning  of  the  Stat- 
ute." See  opinion  of  Campbell,  J,,  Sitters  of 
Charity  v.  Detroit,  9  Mich.  100. 

It  was  also  said  hy  the  same  justice  in  that 
case  that  the  occupation  of  the  real  estate  to  be 
exempted  is  not  constructive,  but  actual,  and 
must  be  by  the  institution,  and  for  its  corpo- 
rate purposes,  and  those  purposes  must  be 
those  coming  within  the  Act  under  which  it 
was  incorporated. 

It  seems  to  me  that  the  Act  under  which  this 
complainant  claims  to  be  incorporated  ex- 
pressly precludes  the  idea  that  the  institutions 
organized  under  it  shall  be  perpetually  con- 
trolled by  their  founders  and  their  assigns,  or 
that  there  shall  be  a  return  of  revenue  to  the 
founders.  But  this  institution,  the  complain- 
ant, is  builded,  by  its  articles  of  association 
and  its  by-laws,  upon  the  idea  that  the  original 
incorporators  and  their  assigns  shall  forever 
dominate  it  and  control,  and  that  the  capital 
invested  in  it  shall  pay  dividends.  The  decree 
of  the  court  below,  dismissing  complainant's 
bill,  is  right,  and  ought  to  be  affirmed. 


Charles  E.  EATON,  Appt.^ 

Charles  R  WALKER  et  al. 

(....Mich.....) 

!•   The  amendment  of  an  Act  entitled  **An 

NOTB.— Gonstltutiona]  provisions  as  to  title  of  Act. 
Bee  Tltusviile  Iron  Works  v.  Keystone  Oil  Co.  1 L. 
R.  A  aOSS,  note,  122  Pa.  027. 
6  L.  R.  A. 


Act  for  the  lacorporation  5>f  ManufacturlDii; 
Oonipanles,"  which  makes  it  include  mercantile 
companies,  is  in  violation  of  the  constitutional 
provision  that  the  object  of  an  Act  shall  be  ex- 
pressed in  its  title. 

2.   There  can  be  no  corporation  defkcto 

where  there  is  no  law  authoriziofir  associated 
parties  to  file  their  articles  of  association,  or  to 
become  incorporated. 

8.  Carrying  on  busineM  in  a  corporate 
name  is  not  evidence  of  user  which  can  be  con- 
sidered in  aid  of  legal  corporate  existence, 
where  there  is  no  law  authorizing  the  members 
to  fiie  their  articles  of  incorporation  or  to  become 
incorporated. 

4.  On  the  question  whether  defendants, 
thonffh  claiming  to  be  incorporated, 
are  liable  as  a  partnership  or  not. 
where  their  firm  never  taad  any  corporate  ex- 
istence even  as  a  de  facto  corporation,  evidence 
of  the  creditor  that  he  did  not  deal  with  them  a»  a 
corporation,  but  was  informed  by  one  member 
that  they  were  a  partnership,  is  admissible. 

6*  One  dealing  with  persons  ^-i«^i««<«g 
^  lt^^.co^3>oration,  but  whose  corporate 

.  existence  i&  not  a  valid  one  because  not  author- 
; '  &QS.ty-la>^^  not  estopped  from  denying  such 
'  ecftpoifBile  existence  in  a  suit  against  such  per- 
sons individually  to  collect  a  detyt  arising  out  of 
such  dealings,  if  he  never  knew  of  their  claim  to 
be  a  corporation  and  always  thought  he  was  deal- 
ing with  a  partnership. 

6.  The  fkfcct  that  persons  took  counsel 
and  acted  in  good  fikith  in  organizing  them- 
selves  into  a  corporation  under  what  they  were 
advised  Mras  a  valid  law  does  not  relieve  them 
from  individual  liability  for  obligations  incurred 
by  the  concern  if  the  law  proves  invalid;  as 
obligors  are  bound,  not  by  the  style  which  they 
give  to  themselves,  but  by  the  consequences  which 
they  incur  by  reason  of  their  acts. 

(October  18, 1889.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Wayne  County  in 
favor  of  defendants  in  an  action  a^inst  them 
individually  to  recover  a  debt  which  they  al- 
leged to  be  the  debt  of  a  corporation.   Reversed. 

The  facts  are  fully  stated  in  the  opinioD. 

Mr.  Henry  M*  Duffield,  for  plaintiff,  ap- 
pellant: 

The  mere  form  of  a  corporate  organization 
entered  into  fraudulently  and  with  intent  to 
obtain  commercial  credit  upon  the  faith  of  the 
public  in  statements  that  are  false  will  not  pro- 
tect the  participants  in  the  fraudulent  scheme 
from  joint  personal  liability. 

Tounffv,  BHelron  Co.  8  West.  Rep.  153.  65 
Mich  111.  See  also  Patersonv.  Arnold,  45  Pa. 
410;  Abbott  v.  Oma/ta  Smiting  <fe  Bef.  Co.  4 
Neb.  416;  OromUedb  V.  R.  Co.  v.  Plumas  Co.  37 
Cal.  854. 

The  law  under  which  defendants  claimed  to 
act  falls  plainly  within  the  constitutional  pro- 
hibition of  Pub.  Acts,  art  4,  §  20,  art  16,^  \, 
and  Blast  Saginaw  Mfg.  Co.  ▼.  Etist  Saginaic, 
19  Mich.  295;  and  as  amended  it  plainly  covers 
inconf^ruous  objects  having  no  necessary  con- 
nection, and  is  therefore  void. 

Pe&plev.  State  Ins.  Co.  19  Mich.  898;  People 
y. State  Treasurer,  81  Mich.  6, 11;  People  v,  Brad- 
ley, 86  Mich.  458;  People  v.  Toung  Men's  F.  M. 
T.  A.  Benef>.  Society,  41  Mich.  67. 

There  being  no  valid  law  of  this  State  under 


1880. 


Eatom  t.  Walkbb, 
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which  the  defendants  could  legally  beincorpo- 
lated.  they  could  not  even  oolonibly  become  a 
corporation,  and  could  not  have  any  existence 
as  a  corporation  defcLcio, 

awartwout  v.  Muh,  Air  Line  B.  Co.  24  Mich. 
388. 

Parties  can  acquire  no  color  of  corporate  ex- 
istence by  simply  professing  to  be  a  corporation 
unless  there  is  a  valid  law  under  which  they 
might  have  been  incorporated  by  complying 
with  ita  provisions. 

Doffle  V.  Mitnar,  42  Mich.  882;  Tav1or«  Priv. 
Ocrp. ^45; Methodist  Epi$.  U. Ghurchv .Pickett, 
19  N.  Y.  482, 485;  De  Witt  v.  Hastings,  8  Jones 
^  S.  463;  HeasUm  v.  R  Co,  16  Ind.  275;  Ear- 
riman  v.  Southam,  16  Ind.  190;  U,  8,  Bank  v. 
&eams,l^W&id.  814;  Ohildsv.  Smith,  ^Baih 
45. 

There  being  no  law  under  which  defendants 
oould  legally  incorporate  and  become  even  a 
4e  facto  corporation,  they  were  liable  as  joint 
•contractors. 

Patenon  v.  Arnold,  45  Pa.410;  FuUer  v.  Bowe, 
57  N.  Y.  23;  Wells  v.  Gates,  18  Barb.  554; 
DoubUday  v.  Muskett,  7  Bing.  110,  115;  ^at. 
Union  Bank  v.  London,  45  N.  Y.  410;  Moore  v. 
MandUbaum,  8  Mich.  438. 

Notice  to  plaintiff,  by  the  publication  in  the 
Free  Press  and  News,  and  the  letter-heads, 
business  cards  and  circulars  do  not  constitute 
any  legal  evidence  of  corporate  existence;  a 
mere  notice  by  a  party  cannot  relieve  him  from 
« liability. 

Mich.  Cent.  B.  Co.  v.  Bale,  6  Mich.  248;  Mich. 
Cent.  B.  Co.  v.  Ward,  2  Mich.  588;  Am.  Transp. 
Oo.  V.  Moore,  5  Mich.  868. 

The  declarations  of  a  partjr  to  the  suit  as  to 
the  existence  of  a  partnership  are  unquestion- 
ably competent  to  prove  him  to  have  been  a 
member  of  the  alle^  firm  and  who  were  ad- 
mitted by  him  to  have  been  the  persons  com- 
posing it. 

Wharton,  Ev.  §  1194,  and  cases  cited  in  note 
S. 

Messrs.  Diekinaon,  ThurberA  SteTen- 
son  for  defendants,  appellees. 

Mr.  F.  H«  Canfield,  for  defendant  Living- 
atone,  appellee: 

A  creditor  who  has  been  defrauded  by  the 
stockholders  in  a  corporation  undoubtedly  has 
his  remedy,  but  it  is  by  a  special  action  for  the 
tort,  and  not  in  a  general  action  ex  contractu. 

SeotiU  T.  Thayer,  105  U.  8.  151  (26  L.  ed. 
972).. 

The  plaintiff,  having  dealt  with  the  company 
as  a  corporation,  is  estopped  from  denying  the 
validity  of  its  corporate  existence. 

SwartvDout  v.  Mich.  Air  Line  B.  Co.  24  Mich. 
889;  Merchants  <t  M.  Bank  v.  Stone,  88  Mich. 
779;  Worcester  Medical  Inst.  v.  Harding,  11 
€ush.  285;  C-ommereinl  Bank  v.  Pfeiffer,  10 
Cent.  Rep.  721,  108  N.  Y.  242;  Central  City 
Sttv.  Bdnk  v.  Walker,  66  N.  Y.  424;  First  Nat. 
Bank  v.  Almy,  117  Mass.  476;  Blanchard  v. 
KatiU,  44  Oaf  450;  Qartside  Coal  Co.  v.  Max^ 
sseU,  22  Fed.  Bep.  197;  Irotobridge  v.  Scudder, 
11  Gush.  88. 

While  it  is  true,  as  a  general  rule,  that  all  are 
presumed  to  know  the  law,  it  is  also  true  that 
every  Act  of  the  Legislature  is  presumed  to  be 
•coostitutionaL 

Sears  v.  CottreU,  5  Mich.  256.    Bee  Cooley, 
Const  Lim.  chap.  7. 
6L.RA. 


The  rule  which  declares  that  the  validity  of 
a  corporation  can  only  be  questioned  by  a  di- 
rect proceeding  on  the  part  of  the  State,  and 
which  estops  those  who  have  dealt  with  it  as  a 
corporation  from  denying  the  validity  of  its  in- 
corporation, applies  with  full  force  to  this  case. 

Planters  &  M.  Bank  v.  Padgett,  69  Ga.  159; 
Society  Perun  v.  Cleveland,  1  West.  Rep.  606, 
4^  Ohio  St.  481;  Stoarttoout  v.  Mich.  Air  Line 
B.  Co.  and  MertHiants  &  M.  Bank  v.  Stone, 
sup^a;  Estey  Mfg^  Co.  v.  Bunnels,  55  Mich.  138; 
Coehran  v.  Arnold,  58  Pa.  899;  Smith  v. 
Sheeley,  79  U.  S.  12  Wall.  858  (20  L.  ed.  480); 
^out  V.  Zulick,  5  Cent.  Rep.  338,  48  N.  J.  L. 
599;  Thompson,  Liability  of  Stockholders, 
§  415;  McCarViy  v.  Lavasche,  89  111.  270;  2 
Morawetz,  Priv.  Corp.  §  760;  Bowland  v. 
Meader  Furniture  Co.  88  Ohio  St.  270;  Laflin 
dt  B.  Powder  Co.  v.  Sinsfieimer,  46  Md.  815,  24 
Am.  Rep.  522. 

Longpt  J.,  delivered  the  opinion  of  the  court: 

Plaintiff,  in  the  year  1883,  was  a  dealer  in 
grain  and  produce,  residing  at  Mason,  in  this 
State.  Defendants  were  the  sole  parties  inter- 
ested in  a  business  of  buving  and  selliog  grain 
and  provisions  for  immediate  and  future  deliv- 
ery for  themselves  and  other  persons  on  com- 
mission at  Detroit,  and  were  members  of  the 
Board  of  Trade  of  Detroit.  This  action  is 
brought  upon  an  account  stated  by  defendants 
to  plaintiff  in  the  sum  of  $8,562.68.  .'The  ac- 
count was  erroneously  made  out  in  the  name  of 
the  firm  of  Walker,  Summer  &  Co.,  with  whom 
plaintiff  had  formerly  done  business,  and  of 
whom  Mr.  Walker  was  at  that  time  a  member. 
No  question  was  made  on  the  trial  as  to  the 
amount  due  the  plaintiff  from  Walker,  Hopkins 
&  Co.,  but  the  defense  rested  on  the  single 
ground  that  Walker,  Hopkins  &  Co.  were  a 
corporation,  and  not  liable  as  individuals.  The 
cause  was  tried  before  the  court  without  a  Jury, 
and  the  court  made  the  following  findings  of 
facts  and  conclusions  of  law: 

*•  (1)  On  the  8d  day  of  May,  1882,  the  de- 
fendants or^nized  a  corporation  under  the 
name  of  Walker,  Hopkins  &  Co.  by  executing 
articles  of  association,  and  having  the  same 
duly  filed  in  the  offices  of  the  clerk  for  the 
County  of  Wavne  and  the  Secretary  of  State  for 
the  State  of  Michigan.  The  object  of  such 
corporation,  as  described  in  such  articles  of  as- 
sociation, was  '  to  carry  on  mercantile  business 
in  buyinff  and  selling  grain  for  immediate  or 
future  delivery.' 

"  (2)  This  corporation  assumed  to  organize 
under  Act  No.  187  of  the  Session  Laws  of  1875, 
as  amended  by  Act  No.  274  of  the  Session  Laws 
of  1881.  The  capital  stock  of  the  corporation 
was  filed  at  $50,000,  each  of  the  dereudants 
subscribing  for  an  equal  portion  of  the  same. 

"(8)  The  defendants  Livingstone  and  Hop- 
kins paid  for  their  slock.  The  defendant  Liv- 
ingstone, on  the  6th  of  May,  1882,  paid  $10,000 
on  account  of  his  stock;  on  the  29th  day  of 
May,  $1,000;  1st  di^  of  June,  $1,000;  on  the 
12th  day  of  Julv,  $325;  on  June  9,  1888. 
$1,000;  and  on  July  25,  18*<8,  $1,675.  The 
defendant  Hopkins  paid  for  his  stock  in  cash  at 
or  about  the  time  of  the  organization  of  the 
corporation. 

"  (4)  Prior  to  the  organization  of  the  corpo 
ration,  a  copartnership,  of  which  the  defendant 
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Cbarles  H.  Walker  was  one  of  the  copartners, 
conducted  a  business  in  buying  and  selling 
grain,  and  doing  a  general  commission  busi- 
ness, under  the  name  of  Walker,  Summer  & 
Co.  Neither  the  defendant  Hopkins  nor  the 
defendant  Livingstone  was  connected  with  this 
copartnership.  Prior  to  the  organization  of  the 
corporation  of  Walker,  Hopkins  &  Co.,  the  de- 
fendant Walker  purchased  all  the  assets  of  the 
firm  of  Walker,  Summer  &  Co.,  and  trans- 
ferred such  assets  to  Walker,  Hopkins  &  Co.; 
an  agreement  being  executed  between  the  de- 
l^.ndant  Walker  and  Walker,  Hopkins  &  Co. 
providing,  in  effect,  that  the  stock  of  the  de- 
fendant Walker  should  be  paid  for  out  of  col- 
lections to  be  made  out  of  the  assets  thus  trans- 
ferred to  Walker,  Hopkins  &  Co. ;  but  it  does 
not  appear  that  collections  to  any  considerable 
amount  were  ever  made  upon  the  assets  thus 
transferred  to  Walker,  Hopkins  &  Co.,  or  that 
the  stock  of  the  defendant  Walker  was  ever 
paid  for. 

*'  (5)  Soon  after  the  organization  of  the  cor- 
poration of  Walker,  Hopkins  &  Co.,  as  above 
stated,  it  commenced  to  do  business  as  a  corpo- 
ration in  buying  and  selling  ^in  and  provis- 
ions for  immediate  or  future  aeliver^ ;  the  de- 
fendant Mark  Hopkins,  Jr.,  having  been 
elected  president  of  the  corporation,  the  de- 
fendant Walker  secretary  and  treasurer,  and 
defendant  Livingstone  vice-president.  The 
three  defendants  herein  were  elected  a  board  of 
directors,  and  records  of  the  meetings  of  such, 
corporation  were  duly  kept,  a  corporate  seal 
had  and  used,  and  regular  stock  certificates 
issued,  and  the  fact  of  its  incorporation  duly 
announced  through  the  public  press  and  by  cir- 
cular. Such  busmess  was  continued  by  said 
Walker,  Hopkins  &  Co.,  as  such  corporation, 
till  the  27th  day  of  July,  1888.  when  it  made  an 
assignment  for  the  benefit  of  its  creditora  to 
Charles  M.  Swift  as  assignee,  who  qualified  as 
such  assignee,  and  executed  the  trust  under 
such  assignment  so  made  by  such  corporation. 

"  (6)  The  business  of  said  corporation  during 
the  time  it  so  conducted  said  business  was 
managed  by  the  defendants  Hopkins  and 
Walker  as  president  and  secretary  and  treasurer 
of  said  corporation.  The  defendant  Living- 
stone took  no  part  in  the  transaction  of  the  or- 
dinary business  of  the  corporation. 

**  ii)  The  plaintiff,  who  had  been  a  customer 
of  the  firm  of  Walker,  Summer  &  Co.,  upon 
the  oriranization  of  the  corporation  of  Walker, 
Hopkins  <&  Co.  continued  to  do  business  with  it 
as  he  had  done  business  with  Walker,  Summer 
&  Co.  prior  to  the  organization  of  Walker, 
Hopkins  &  Co. 

"(8)  At  the  date  of  the  execution  of  the  as- 
signment aforesaid.  Walker,  Hopkins  &  Co. 
was  indebted  to  the  plaintiff  in  the  sum  of 
$8,562.68. 

•'  (9)  At  the  time  Walker,  Hopkins  &  Co. 
commenced  business  as  aforesaid,  and  during 
the  time  it  continued  to  do  bn^iness,  tbe  plain- 
tiff had  full  notice  that  Walker,  Hopkins  &  Co. 
was  a  corporation  and  not  a  copartnership,  and 
he  continued  to  do  business  with  said  Walker, 
Hopkins  &  Co.  as  such  corporation. 

"(10)  That  the  plaintiff  transacted  his  busi- 
ness with  Walker,  Hopkins  &  Co.  as  a  corpo- 
ration, and  the  indebtedness  sued  for  herein 
was  contracted  while  said  plaintiff  was  dealing 
6L.R.A. 
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with  said  Walker,  Hopkins  &  Co.  as  such  cor- 
poration. 

'*(ll)The  defendant  Livingstone  became  tb^ 
party  to  the  or^nization  of  said  corporation  or 
Walker,  Hopkins  &  Co..  and  a  subscriber  to  it«- 
stock,  in  entire  good  faith,  and  all  his  dealings 
had  with  said  corporation  were  had  in  g9od 
faith,  and  he  never  after  the  organization  of 
said  corporation  received,  directly  or  indi- 
rectly, any  benefit  therefrom  by  way  of  return 
of  stock  subscribed  and  paid  for,  or  dividends 
thereon,  and  never  at  any  time  while  said  cor- 
poration continued  to  do  business  had  any  sus- 
picion that  the  organization  of  said  corporation> 
was  in  any  wise  defective. 

"CONCLUSIONS  OF  LAW. 

"Whether  Act  No.  274  of  the  Session  Laws 
of  1881,  under  which  tbe  corporation  of 
Walker,  Hopkins  &  Co.  assumed  to  organize,, 
was  a  valid  law  or  not,  by  reason  of  the  alleged 
defect  or  imperfection  in  its  title,  the  plain  lifiT 
is  not  entitled  to  recover  in  this  cause.  Tbe 
defendant  Livingstone  having  acted  in  good 
faith  with  reference  to  the  organization  of  said 
corporation  and  the  transaction  of  its  business, 
and  the  plaintiff  having  dealt  with  it  as  a  cor- 
poration, he  is  now  estopped  to  question  the 
validity  of  its  incorporation.  The  defendants^ 
are  entitled  to  judgment." 

The  court  subs^uently  filed  the  following 
conclusions: 

"From  these  facts  found,  I  am  clearly  of 
opinion  that  Walker,  Hopkins  &  Co.,  with- 
whom  the  plaintiff  dealt,  and  by  whom  the  ac- 
count was  rendered,  -wasACOTpoTtLiiondefaeto^ 
if  not  de  jure,  and  that  the  plaintiff  knew  that 
Walker.  Hopkins  &  Co.  was  a  corporation. 
He  never  dealt  with  them  as  partners,  and 
nnder  the  weight  of  authority  I  think  the- 
plaintiff  is  estopped  to  den^that  Walker,  Hop- 
kins &  Co.  was  a  corporation,  or  to  claim  that- 
the  defendants,  who  were  stockholders  therein, 
are  liable  as  partnered' 

Judgment  was  entered  upon  these  findings  in 
favor  of  defendants.  Plaintiff  brings  the  case 
to  this  court. 

Tbe  defendants  claim  to  be  incorporated* 
under  Act  No.  187  of  the  Public  Acts  of  Mich- 
igan of  1875.  The  title  of  this  Act  is  "  An  Act 
for  the  Incorporation  of  Manufacturing  Com- 
panies. "  The  first  section  authorizes  a  nu mber 
of  persons,  not  less  than  three,  to  associate,  ac- 
cording to  the  provisions  of  the  Act,  "  for  the 
purpose  of  engaging  in  and  carrying  on  anv* 
kind  of  manufacturing  business,  and  who  shall 
comply  with  all  the  provisions  of  this  Act, 
shall,  with  their  successora  and  assigns,  consti- 
tute a  body  politic  and  corporate  under  the 
name  assumed  by  them  in  their  articles  of  asso- 
ciation."   Act  No.  187,  Pub.  Acts  1875. 

This  section  was  amended  by  Act  No.  274, 
Pub.  Acts  1881,  so  as  to  read,  "  for  the  purpose 
of  engaging  in  and  carrying  on  any  kind  of 
manufacturing  or  mercantile  business,  or  any 
union  of  the  'two,"  the  Act  in  other  respects 
bein^  unchanged.  The  titls  of  the  amending- 
Act  IS  "An  Act  to  Amend  Section  One  of  Aa 
Act  Entitled  *  An  Act  for  the  Incorporation  of 
Manufacturing  Companies,'  Approved  May  1, 
1875,  Being  Act  No.  187  of  the  Laws  of  1876,. 
BO  as  to  Include  Mercantile  Business." 

The  title  of  the  Act  of  1875  ramains  un<- 
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cbanged,  and  only  provides  for  the  inoorpora- 
doD  of  manufactiiring  compaoieB.  The  Act  of 
1C61  provides  for  the  incorporation  of  compa- 
nies to  carry  on  a  mercantile  business, — a  busi- 
ness entirely  foreign  to  the  Act  of  1875,  which 
it  purports  to  amend,~and  therefore  introduc- 
ing matters  not  embraced  in  the  purposes  iodi- 
csted  in  the  title  to  the  Act  amended.  Section 
20,  art.  4.  of  the  Constitution  provides  that 
"no  law  shall  embrace  more  than  one  object, 
which  shall  be  expressed  in  its  title." 

This  attempt  to  incorporate  a  new  business 
into  the  Act  of  1875  hy  the  Amendment  of  1881 
falls  plainly  within  the  probibitlon  of  this  sec- 
tion of  article  4  of  the  Ck>nstitution.  The 
Amendment  is,  in  effect,  an  independent  Stat- 
ute, and  provides  for  the  incorporation  of  com- 
panies that  are  not  mentioned  or  provided  for 
by  the  Act  of  1876. 

As  was  said  by  this  court  in  Peopls  v.  Young 
Jfen'a  F.  M.  T.  A,  Beneo.  8oeieiy,  41  Mich.  67, 
"No  one  can  hesitate  to  see  that  the  purpose  of 
the  Statute  of  1867  was  to  introduce  an  entirely 
new  object  of  legislation,  foreign  to  the  exist- 
ing Statute,  and  incapable  by  the  most  liberal 
cooatrnction  of  falling  within  its  terms.  The 
ooostituriona]  provision  tbat  'no  law  shall  em- 
brace more  than  one  object,  which  shall  be 
expressed  in  its  title,'  is  violated  if  an  Act  is 
amended  so  as  to  embrace  a  purpose  outside  of 
its  title,  and  inconsistent  with  provisions  re 
maining  u  nrepealed.  As  amended,  this  Statute 
plainly  covers  objects  having  no  necessary  con- 
section,  and  therefore  void.**  Therefore  there 
was  no  statute  under  which  defendants  could 
lawfully  incorporate  as  a  mercantile  company, 
and  their  acts  as  such  are  wholly  void. 

Defendants'  counsel,  however,  insists  that 
Walker,  Hopkins  &  Co.  were  a  corporation  de 
focto  if  not  dejure.  But  there  being  no  valid 
law  of  this  State  under  which  the  defendants 
could  legally  be  incorporated,  could  they,  even 
oolorably,  iMKSome  a  corporation,  or  have  any 
existence  as  a  corporation  defaeto^  or  would  the 
plainiitr  be  estopped  from  inquiry  into  their 
corporate  existence  under  such  circumstances? 
Two  thin»  are  necessary  to  be  shown  in  order 
to  establiab  a  corporation  de  facto,  viz.:  (1)  the 
existence  of  a  charter  or  some  law  under  which 
a  corporation,  with  the  powers  assumed,  might 
lawfully  be  created;  and  (2)  a  user  by  the  party 
to  the  suit  of  the  rights  claimed  to  l)e  conferred 
by  such  charter  or  law.  U.  8.  Bank  v.  Stearns, 
Id  Wend.  814. 

If  tiie  law  exists,  and  the  record  exhibits  a 
bona  fide  attempt  to  organize  under  it,  very 
slight  evidence  of  user  beyond  this  is  all  that 
can  he  required.  Mefhndut  Epis,  Union  Church 
V.  HekeU,  19  N.  Y.  487. 

In  HeaHon  v.  Cincinnati  db  Ft.  W,  R  Co.  16 
Ind.  875,  the  court  says:  "The  estoppel  goes  to 
the  mere  de  facto  organization;  not  to  the  qu^s- 
tloo  of  legal  authority  to  make  an  organization. 
A  de  faeto  cor])oration  that  by  regularity  of 
ofgitnization  might  be  one  de  jure  can  sue 
and  be  sued.  And  a  person  who  contracts  with 
sach  corporation  while  it  is  acting  under  its  de 
facto  organization — who  contracts  with  it  as  an 
organized  corporation — is  estopped,  in  a  suit  on 
sorb  contract,  to  deny  its  de  facto  organization 
at  the  date  ot  the  contract:  but  this  does  not 
extend  to  the  question  of  legal  power  to  or- 
ganize.   Hence,  it   an  organization  is   com- 


pleted  where  there  is  no  law,  or  an  uncon- 
stitutional law,  authorizing  an  organization 
as  a  corporation,  the  doctrine  of  estoppel  doea 
not  apply." 

The  same  rule  was  laid  down  by  impIicatioi» 
by  this  court  in  Swurtiooui  v.  Mich.  Air  Line 
R.  Co.  24  Mich.  898,  as  foUows:  "  Where  thera 
is  thus  a  corporation  de  facto,  with  no  want 
of  legislative  i>ower  to  its  due  and  legal  ex- 
istence; where  it  is  proceeding  in  the  perform- 
ance of  corporate  functions,  and  the  public 
are  dealing  with  it  on  the  supposition  that  it 
is  what  it  professes  to  be;  and  the  questiona 
suggested  are  only  whether  there  has  been  exact 
regularity  and  strict  compliance  with  the  pro- 
visions of  the  law  relating  to  incorporation, — 
it  is  plainly  a  dictate,  alike  of  justice  and  of 
public  policy,  that  in  controversies  between  the 
de  facto  corporation  and  those  who  have  entered 
into  contract  relations  with  it,  as  corporators  or 
otherwise,  that  such  questions  should  notbe- 
suffered  to  be  raised."  And  again  it  was  said: 
"But  both  in  reason  and  on  authority  the  ruling- 
should  be  the  same  where  an  attempt  has  been^ 
been  made  to  organize  a  corporation  under  a. 
general  law  permitting  it  If  due  authority 
exited  for  the  organization,  and  the  question 
is  one  of  regularity  merely,  'the  rule  estab- 
lished by  law,  as  wdl  as  reason,  is  that  parties 
recognizing  tJie  existence  of  corporations  by 
dealing  with  them  have  no  right  to  object  to 
any  irregularity  in  their  organization." 

In  the  present  case,  however,  there  was  no 
law  authorizing  the  parties  to  file  their  articles 
of  association,  or  to  become  incorporated;  and 
there  could,  under  such  circumstances,  be  no* 
corporation  de  facto.  It  cannot  therefore,  ia 
any  proper  legaJ  sense,  be  said  that  the  carry- 
ing on  of  the  business  in  the  corporate  name  ia 
evidence  of  user  which  can  be  considered  in  aid 
of  their  legal  corporate  existence. 

Counsel  for  the  defendants  contends  that  the 
case  of  Merchants  db  M.  Bank  v.  Btone,  88  Mich. 
779,  is  decisive  of  this  case.  In  that  case  the 
defendants  claimed  to  be  incorporated  as  the 
Charles  Stone  Timber  Company.  It  appeared 
tiiat  the  plaintiff  transacted  a  large  amount  of 
business  with  the  defendants,  upon  the  specific 
understanding  that  the  concern  was  contract- 
ing as  a  corporation,  and  not  otherwise;  and 
this  court  said:  "  Now,  the  proof  that,  as  mat- 
ter of  fact,  the  company  carried  on  business  as 
a  corporation  in  the  name  of  the  Charles  Btone 
Timber  Company  when  the  bank  dealt  with  it, 
established,  prima  facie,  that  it  was  a  corpora- 
tion pursuant  to  law;  and  certainly  the  evidence 
the  bank  adduced  in  regard  to  the  operations  of 
the  company,  the  attitude  it  maintained,  and  the 
character  in  which  the  two  concerns  dealt  to- 
gether, showed  that  the  company  was  a  cor- 
poration de  facto,  and  so  acknowledged  by  the 

In  the  present  case  the  plaintiff  offered  evi- 
dence to  show  that  he  never  knew,  or  had  any 
information,  that  the  defendants  claimed  that 
Walker,  Hopkins  &  Co.  was  a  corporation,  but, 
on  the  contrary,  that  Mr.  Walker  of  that  firm 
asked  him  to  continue  his  business  with  the 
firm  as  he  had  carried  it  on  formerly  with 
Walker,  Summer  &  Co., and  that  the  firm  waa 
composed  of  himself,  Willhim  Livingstone,  Jr., 
and  Mark  Hopkins,  Jr.,  and  that  he  always  be- 
lieved and  understood  that  Walker,  Hopkina 
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A  Ck).  was  a  firm.  This  teBtimony  the  court 
betow  excluded.  In  addition  to  this,  and  upon 
ibis  point,  this  case  differs  radically  Erom  the 
case  of  MereJianU  dt  M.  Bank  v.  Stone.  The 
whole  facts  show  that  the  firm  never  had  any 
•corporate  existence,  and  never  was  a  corpora- 
tion, even  de  facto.  It  is  very  evident  to  us 
that  the  facts  here  presented  do  not  bring  this 
<;a8e  within  the  ruling  of  the  former  case.  In 
the  present  case,  as  m  that,  the  name  would 
not  indicate  that  the  firm  was  a  corporation. 
It  gave  no  clue  to  the  nature  of  the  company 
as  being  corporated  or  incorporated,  and  there 
is  no  pretense  of  proof  that  the  plaintiff  dealt 
with  it  as  a  corporation,  except  the  fact  that  de- 
fendants were  doing  business  as  a  corporation, 
snd  had  published  such  fact  in  two  of  the 
Detroit  papers,  and  mailed  circulars  to  its 
•customers  announcing  that  they  had  organ- 
ized as  a  corporation  under  the  laws  of  the 
State  of  Michigan,  and  that  also  their  letter- 
heads showed  this  fact,  some  of  the  circu- 
lars bein^  mailed  to  plaintiff,  and  the  corpora- 
tion having  also  sent  bv  mail  statements  of 
its  accounts  to  plaintiff  written  upon  such 
letter-heads.  The  plaintiff  testified  that  he  had 
no  recollection  of  receiving  such  circulars,  or 
of  ever  having  seen  such  announcements  in 
Che  public  press.  Plaintiff  also  testified  that  he 
bad  no  recollection  of  ever  having  received  any 
letter-heads  containing  the  information  that 
defendants  were  a  corporation;  and  it  appears 
that  when  the  account  was  made  up  by  defend- 
ants showing  their  indebtedness  to  plaintiff, 
and  transmitted  to  him,  it  was  upon  the  letter- 
head of  Walker,  Summer  &  Co., which  did  not 
contain  any  showing  that  Walker,  Hopkins  & 
Co.  was  a  corporation. 

Plaintiff's  counsel  also  offered  to  show  by 
the  testimony  of  the  plaintiff  that  Mr.  Walker 
solicited  plamtiff  to  do  business  with  Walker, 
Hopkins  &  Co.,  stating  to  him  that  it  was  a 
partnership  composed  of  Walker,  Livingstone 
and  Mark  Hopkins,  Jr.,  and  that  in  the  faith  of 
that  statement  the  plaintiff  commenced  business 
with  them .  This  testimony  the  court  excluded. 
Defendants'  counsel,  however,  contend  that  in- 
asmuch as  the  trial  court  found  as  a  fact  that 
Walker,  Hopkins  &  Co.  was  a  corporation, 
and  that  during  the  time  it  continued  to  do 
business  plaintiff  had  full  knowledge  that  they 
were  a  corporation,  and  not  a  copartnership, 
and  continued  to  do  business  with  them  as  a 
corporation,  such  findini;  is  conclusive,  and 
will  not  be  disturbed  by  this  court.  It  would 
be  true  that,  if  there  was  anv  proof  to  support 
the  finding,  this  court  would  be  bound  bv  it, 
though,  upon  the  facts,  it  might  not  be  able  to 
agree  with  the  circuit  court  in  its  conclusions. 
But  the  fact  is  made  to  app)6ar,  by  the  evidence 
returned,  that  the  court  excluded  the  evidence 
of  the  plaintiff  that  he  did  not  know  they  were 
a  corporation,  and  did  not  deal  with  them  as 
such,  but  was  informed  by  Walker  that  they 
were  a  partnership,  and  dealt  with  tbem  in 
the  belief  that  they  were  a  partnership;  and 
yet  the  court  below  finds,  under  the  evidence 
which  defendants  were  permitted  to  offer,  that 
plaintiff  did  deal  witii  them  as  a  corporation, 
and  had  full  knowledge  that  they  were  such, 
6  L.  R«  A* 


and  bases  such  finding  and  conclusion  upon  the 
fact  that  defendants  published  the  statements 
in  the  public  press,  and  mailed  circulars  and 
letter-heads  to  plaintiff  which  it  is  not  shown 
he  ever  received.  Under  such  circumstances, 
the  court  was  in  error  in  excluding  the  testi- 
monv,  and  we  think  there  is  no  proof  to  sustain 
the  finding. 

It  is  undoubtedly  well  settled  that  a  person 
who  has  entered  into  contract  relations  with  a 
de  facto  corporation  cannot,  in  an  action  there- 
on, deny  its  corporate  character,  or  set  up  any 
inl^ormality  in  its  organization,  to  defeat  the 
action.  The  distinction  between  such  cases 
and  the  present  one  is  to  my  mind  clear.  If 
there  had  been  any  law  under  which  defend- 
ants had  a  right  to  incorporate,  and  the  offer 
had  been  to  show  a  mere  abuse  or  excess  of  its 
corporate  powers,  or  had  it  appeared  that  it  was 
a  de  facto  corporation,  and  the  question  related 
to  the  regularity  of  its  organization  merely, 
there  could  be  no  doubt  that  the  plaintiff  would 
be  estopped  from  questioning  its  corporate  ex- 
istence. But  the  two  things  necessary  to  show 
a  corporation,  even  de  facto,  do  not  exist. 
There  is  no  law  under  which  the  powers  they 
assumed  might  lawfully  be  created;  and  the 
mere  fact  that  they  assumed  to  act  as  such,  even 
in  the  full  belief  that  they  were  legally  incorpo- 
rated, would  not  constitute  them  a  corporation 
de  facto. 

It  is  submitted  upon  this  record  that  an  in- 
debtedness was  due  to  the  plaintiff  in  the  sum 
of  $8,562.68  at  the  date  of  the  trial,  July  19. 
1888,  and  plaintiff  seeks  to  hold  defendants 
liable  therefor  as  partners,  and  in  this  conten- 
tion we  think  he  is  right.  The  defendants  were 
not  a  corporation.  They  had  associated  to- 
gether, each  sharing  the  profits  and  losses  of 
the  business  equally,  according  to  the  money 
each  put  in  as  capital  atock,  each  holding  and 
owning  one  third  part  of  the  shares.  The  fact 
that  they  took  counsel  and  acted  in  good  faith 
in  organizing  under  what  they  were  advised 
was  a  valid  £w  does  not  relieve  them  of  their 
Uability. 

It  is  well  settled  that  obligors  are  bound,  not 
by  the  style  which  they  give  to  themselves, 
but  by  the  consequences  wiiich  they  incur  by 
reason  of  their  acts.  They  have  had  the  bene- 
fitof the  plaintiff's  means;  they  are  indebted 
to' him,  as  is  conceded;  but  have  sought  to 
shift  individual  liability  to  a  corporate  one. 
There  is  no  such  corporation,  and  the  mere 
fact  that  defendants  assumed  to  act  as  such 
does  not  relieve  them  from  personal  liabilitv. 
Under  the  circumstances  of  this  case  the  de- 
fendants must  be  held  liable  as  partners. 

The  judgment  of  the  court,  below  must  be  set 
aside  and  vacated,  and  judgment  entered  here 
in  favor  of  plaintiff  for  the  sum  of  $3,5H2.68. 
with  interest  from  July  27, 1888,  being  the  date 
when  the  parties,  claiming  to  be  a  corporation, 
made  an  assignment  for  the  benefit  of  their 
creditors,  together  with  costs  of  both  this  and 
the  circuit  court. 

Sherwood*  Ch,  J»,  and  Horaot  J,,  did 
not  sit.  Campbell  and  Cluu&plin,  .7  ' . 
concurred  withi^onift  /. 


idSft 
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E.  G.    COLLIER,  Appt., 

9. 

B.  H.  COWGER,  Guardian,  d  al. 
(....Ark.....) 

1.  A  Jndf^ent  WLgmSnait  m  eovenantee  In 
poMoaeiop  upon  fbredorare  of  a  Hen 
created  pnor  to  the  oovenant  rendered  after  no- 
tice to  the  warrantor  to  appear  and  defend  Is  a 
oonatnictiTe  eviction  giving  a  rigrht  of  action  up- 
on ttao  covenant. 

8.  bterest  on  the  pnrelUMe  price  ofland 
boiig^  wifh  warranty.where  the  eov- 
eniuttee  bas  a^rain  purchased  tbe  land  on  a 
foreclosure  sale,  which  constituted  a  oonstructiye 
eviction,  may  be  recovered  from  the  time  of  thus 
eztingulshtng  the  incumbrance,  but  not  from 
the  date  of  tbe  original  purchase. 

Oi>eoember  21. 1889.) 

APPEAL  from  a  jadgment  of  the  Circuit 
Court  of  Yell  County  in  favor  of  plaintiffs 
in  an  action  for  breach  of  covenant  of  war- 
ranty.   Affirmed  in  part. 

The  land  was  bid  off  for  plaintiffs  on  fore- 
doBure  of  a  mortgage  in  a  suit  which  the  war- 
rantor was  notified  to  defend.  He  was  also  no- 
tified to  pay  off  the  incumbrance  before  sale 
after  tbe  foreclosure  decree  was  rendered.  The 
court  decreed  in  favor  of  plaintiffs  for  $274.69, 
being  the  purchase  money  paid  for  the  land 
wiih  6  per  cent  interest  thereon  trom  the  date 
of  payment. 

JfesfTS.  S.  W.  Williams  and  W.  N.  M»y» 
for  appellant: 


There  must  be  an  actual  or  constructive 
eviction  of  the  whole  or  part  of  tbe  premises  to 
constitute  a  breach  of  this  covenant. 

Tiedeman.  Real  Prop.  §  855. 

While  possession  is  undisturbed,  there  is  no 
breach  of  the  covenant  of  warranty. 

Rawle,  Gov.  pp.  212.  218;  Teaies  v.  Pryor, 
11  Ark.  59;  Leicis  v.  Davis,  21  Ark.  285;  Mc- 
Dermoit  v.  CaUe,  28  Ark.  200. 

Where  a  purchaser  has  been  let  into  posses- 
sion, in  the  absence  of  fraud,  he  is  entitled  to 
no  relief  in  equity,  etc.,  his  remedy  being  at 
law  on  the  covenants  of  his  deed;  and  if  there 
be  no  covenants  which  cover  the  defect,  he  is 
without  remedy  at  law  or  in  equity. 

n&ppes  V.  Cheek,  21  Ark.  585;  W<yrthington 
V.  Curd,  22  Ark.  284. 

The  mere  existence  of  a  paramount  title  is 
not  enough;  it  must  be  asserted;  and  where 
one  knows  of  an  incumbrance,  as  Mrs.  Cow^er 
should  have  known,  he  must  be  held  in  equity 
to  waive  any  right  arising  in  consequence  of  iU 

WorViington  v.  Ourd,  eupra;  Walker  ▼. 
Towns,  23  Ark.  147. 

In  2  Wait,  Act.  and  Def.,  p.  88S,ls  a  full  pre- 
sentation of  the  authorities  upon  this  pomt, 
which  shows  clearly  that  all  the  courts  hold, 
except  in  South  Carolina,  that  there  must  lie  a 
paramount  title,  asserted  adversely,  and  an  ac- 
tual or  constructive  eviction  under  it,  to  con- 
stitute a  breach  of  the  covenant  of  warranty. 

In  case  of  breach  of  covenants  which  run 
with  the  land,  in  order  to  recover,  the  plaintiff 
must  aver  and  prove  eviction. 

Day  V.  Chim,  23  U.  8.  10  Wheat.  449  (6  L. 
ed.  863). 

The  court  erred  in  assessing  damages  by  giv- 


KOTB.— Ocwenants  deHned  and  construed, 

A  oovenant  is  an  agreement  reduced  to  writing* 
and  executed  by  a  sealing  and  delivery,  whereby 
•ome  of  The  parties  named,  or  one  of  them,  encases 
that  Isome  act  is  already  done,  or  to  be  done  or  is 
not  to  be  done.  De  Bolld  v.  Pennsylvania  Ins.  Go. 
4  Whart.  68;  McVoy  v.  Wheeler,  6  Port.  201;  Vicary 
V.  Moore,  2  Watts,  451;  Randel  v.  Chesapeake  &  D. 
Oanal  Go.  1  Har.  (DeL)  283;  Trlbble  v.  Oldham,  5 
J.  J.  Karsh.  187;  Ludlum  v.  Wood,  2  K.  J.  L.  65;  1 
BniTill,  Law  Diet.  807;  Anderson,  Law  Diet.  287. 

It  Is  a  clause  of  agreement  in  a  deed  whereby 
cither  party  may  stipulate  for  the  truth  of  certain 
fkcts,  or  bind  himself  to  perform  or  grive  something 
to  or  for  the  other  (2  Bl.  Ck>m.  804);  a  promise  un- 
der seal.    Greenleaf  v.  Allen,  127  Mass.  248. 

It  may  be  and  often  Is  used,  not  in  its  technical 
sense,  but  in  the  wider  sense  of  a  contract  in  gen- 
eral. Riddle  v.  McKinney,  07  Tex.  81;  Hale  v.  Finch, 
104  U.  8.  286  (86  L.  ed.  734);  Johnson  v.  Gurley,  52 
Tex.  220. 

It  may  be  either  express  or  implied.  Taylor  v. 
Hopper,  82  K.  Y.  049;  Parker  v.  Smith,  17  Mass.  418, 
9  Am.  Dec  167;  Emerson  v.  Wiley,  10  Pick.  810; 
Frey  v.  Johnbon,  22  How.  Pr.  828. 

An  express  covenant  Is  one  explicitly  stated;  an 
Implied  covenant  Is  one  inferred  or  imputed  In  law 
from  the  words  used.  Conrad  v.  Morehead,  80  N. 
C.84:  4KeDt.  Com. 408, 478, note. 

No  particuiar  form  is  required;  it  may  be  created 
by  any  language  showing  the  intention  of  the  par- 
ties to  Und  themselves  (Marshall  v.  Craig,  1  Bibb. 
3?0, 4  Am.  Deo.  047;  Sampson  v.  Basterby,  0  Bam.  A 
C  506:  RIgby  ▼.  Great  Western  R.  Co^  14  Mees.  A 
W.  Ol;  Jackson  v.  Swart,  20  Johns.  86);  and  is  to  be 


construed,  as  nearly  as  possible,  by  the  obvious  In- 
tentions of  the  parties,  which  must  be  gathered 
from  the  whole  instrument.  Wadlington  v.  Hill« 
10  Smedes  &  M.  600,  662. 

Covenants  and  conditions  distinguished.  Smith 
V.  Niagara  F.  Ins.  Co.  1  L.  R.  A.  210,  7  New  Bug. 
Rep.  82, 00  Vt.  682. 

To  constitute  a  breach  of  covenant  of  warranty, 
there  must  be  a  union  of  acts  of  disturbance  and 
lawful  title.  Barry  v.  Guild,  2  L.  R.  A.  834,  note^ 
128  HI.  439.  See  also  Huyck  v.  Andrews,  3  L.  R.  A. 
789,  noU,  113  N.  Y.  81. 

Covenants  of  seisin;  when  broken:  remedy  for 
breach,  aement  v.  Rutland  Nat.  Bk.  (Vt.)  4  L.  R. 
A.  425,  note. 

JBvieUon  under  cownamL 

When  the  covenantee  purchases  from  the  true 
owner,  it  will  be  considered  a  sufficient  eviction  to 
constitute  a  breach.  McGary  v.  Hastings,  80  Cal. 
880, 800, 2  Am.  Rep.  450.  citing  Sugd.  Vend.  745,  and 
note;  Loomls  v.  Bedel,  11  N.  H.  74;  Hamilton  v. 
Cutte,  4  Mass.  849,  8  Am.  Dec.  222;  Turner  v.  Good- 
rich, 20  Vt.  700;  Sprague  v.  Baker,  17  Mass.  580; 
Rawle,  0)v.  278:  Noonan  v.  Lee,  07  IT.  S.  2  Black, 
607  a7  L.  ed.  280);  Funk  v.  Clreswell,  6  Iowa,  80; 
Brady  v.  Spurck,  27  111.  478;  Stewart  v.  Drake,  0  N. 
J.  L.  180;  2  Devlin,  Deeds,  288. 

Where  to  prevent  a  suit  the  purchaser  paid  the 
amount  of  an  outstanding  mortgage,  for  his  own 
security,  it  is  a  breach  of  the  covenant  of  quiet 
enjoyment.  Sprague  v.  Baker,  17  Mass.  600.  See 
also  Harding  v.  Larkin,  41  111.  422;  McConneU  ▼. 
Downs,  48  m.  271*  But  see  Waldron  ▼.  MoGarty,  8 
Johns.  47L 


See  also  33  L.  R.  A.  297;  34  L.  R.  A.  575. 
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ing  interest  on  the  purchase  money  from  the 
date  of  the  deed,  as  no  mesne  profits  were  re- 
covered. 

Bennett  Y.  Jenkins,  18  Johns.  50. 

Messrs,  Davis  Ss  Bullock*  for  appellees: 

Kecent  decisions  in  many  States  hold  an  evio- 
tion  not  necessary  when  constructive  disposses- 
sion has  taken  place. 

Kansas  Pac.  R,  Co.  v.  Dunmeyer,  19  B[an. 
589;  Whitney  v.  Dinsman,  6  Cush.  124;  Jones 
V.  Warner,  81  HI.  346;  McOary  v.  Eastings, 
89  Cal.  860,  2  Am.  Rep.  456. 

A  judgment  in  ejectment  is  sufficient  breach 
without  actual  eviction. 

Drury  v.  Shumway,  1  D.  Chip.  110,  1  Am. 
Dec.  704;  Cummins  v.  Kennedy,  8  Lilt.  118,  14 
Am.  Dec.  45;  Williams  v.  Wetherbee,  1  Aikens, 
288;  Brodie  v.  Watkins,  81  Ark.  819. 

A  disturbance  of  tiile  and  disturbance  of  the 
land  4>y  reason  of  a  suit  in  equity  is  a  breach 
of  the  covenant  for  quiet  enjovment. 

Ma/rtin  v.  Martin,  1  Dev.  L.  418;  Calthorp 
▼.  Beyton,  2  Mod.  54;  Rawle,  Gov.  4th  ed.  143. 

Appellant's  deed  contains  such  a  covenant. 

8  Wasbb.  p.  469,  par.  18. 

Per  Curiam: 

A  judgment  against  a  covenantee  In  posses- 
sion upon  foreclosure  of  a  lien  created  prior  to 
the  covenant,  rendered  after  notice  to  the  war- 
rantor to  appear  and  defend,  is  conclusive  of 
the  existence  of  an  outstanding  paramount  in- 


cumbrance. It  is  a  constructive  eviction,  and 
he  is  entitled  to  bis  action  upon  the  covenant. 
Where  the  covenantee  buys  m  the  outstanding 
incumbrance  to  protect  his  estate,  he  is  entitled 
to  recover  the  sum  expend^  in  so  doing,  pro- 
vided such  sum  does  not  exceed  the  amount 
paid  to  the  warrantor  for  the  property,  with 
the  leeal  interest  on  such  sum  from  the  date  of 
the  extinguishment  of  such  incumbrance. 

Boyd  V.  Whitfield,  19  Ark.  447;  Rawle,  Gov. 
S§  148-146. 

When  paramount  title  is  asserted,  and  main- 
tained by  judgment  in  ejectment,  the  recovery 
of  interest  prior  to  eviction,  upon  the  sum  paid 
the  warrantor,  will  depend  on  whether  or  not 
there  has  been  a  recovery  of  mesne  profits  by 
the  plaintiff  in  ejectment.  Interest  on  the 
money  and  mesne  profits  are  regarded  as  the 
equivalent  of  each  other.  Rawie,  Gov.  g  195  et 
MO.  and  cases  cited. 

In  this  cause  plaintifEs,  through  their  mother, 
purchased  the  land  at  a  sale  under  I.  G.  Jones^ 
decreed  on  Januarv  14,  lt<SQ,  and  are  entitled 
to  recover  the  $274.69  of  purchase  money  paid 
Collier  with  interest  at  6  percent  from  January 
14,  1886,  to  this  date,  amounting  to  $64.83. 

The  decree  of  the  circuit  court,  in  so  far  aa 
as  it  awarded  interest  from  November  V9, 1884, 
is  reversed.  In  all  other  things  it  is  attirmi^, 
and  judgment  will  be  entered  bete  in  accord- 
ance with  this  opinion. 

It  is  so  orderwL 


MINNESOTA  SUPREME  GOURT. 


,Be  Joseph  DALPAY,  Appt. 

(....Minn.....) 

*!•  As  a  ffeneral  mle  an  asslf^ment  of 
personfQ  property*  valid  by  the  laws  of  the 
State  or  country  where  made,  is  valid  every- 
where.   But  the  rule  is  subject  to  exceptions;  and 

*Head  notes  by  Vandbbburgh,  J. 


a  transfer,  giving  preferences  to  certain  creditors^ 
made  in  another  State,  wUl  not  be  upheld  in  this 
State,  as  to  property  situated  therein,  if  in  oun- 
travention  of  the  policy  and  laws  of  the  t^tate. 
8.  In  proceeding  In  insolvencyt  debts 
due  an  insolvent  who  has  his  domlcil  in  thla 
State  will  be  deemed  to  have  a  situs  therein. 

(October  29, 1880.) 


KoTs.— InsoZvenoi/  defined- 

**In80lvency,**  in  Laws  1881,  chap.  148^  means  in- 
ability to  pay  one*8  debts  in  the  ordinary  course  of 
business.  Daniels  v.  Palmer,  86  Minn.  847;  Daniels 
V.  Zumbrota  Bank,  Id.  851;  Leyan*s  A  pp.  (Pa.)  2 
Cent.  Rep.  571:  Anderson,  Diet.  562;  Buchanan  v. 
Smith,  83  U.  8. 16  Wall.  806  (21  L.  ed.  287);  Wa^er  v. 
Hall,  88  U.  8. 16  Wall.  609  (21 L.  ed.  506);  Dutcher  v. 
Wright,  04  n.  S.  657  (24  L.  ed.  181);  May  v.  LeClahre, 
18  Fed.  Rep.  166;  Re  Blninfircr,  7  Blatchf .  264. 

With  reference  to  persons  not  engaged  in  trade 
and  commerce,  the  term  may  have  a  less  restricted 
meaning.  Toof  v.  Martin,  80  U.  S.  13  Wall.  47  (20  L. 
ed.  483);  Clarion  Bank  v.  Jones,  86  U.  S.  21  Wall.  888 
(22  L.  ed.  545);  Cunningham  v.  Norton,  126  U.  S.  90 
<31L.ed.629). 

Law  of  place  governs  eonstruetUm  and  validity  of 
contracL 

The  nature,  the  obligation  and  the  interpretation 
of  a  contract  are  to  be  governed  by  the  law  of  the 
place  where  it  is  made,  unless  the  parties  at  the  time 
of  making  it  have  some  other  law  in  view.  Liver- 
pool &  G.  W.  Steam  Co.  v.  Phoenix  Ins.  Co.  1£9  U.  8. 
897  (82  L.  ed.  788). 

So  the  assignment  of  a  policy  of  life  insurance  is 
Aovemed  by  the  law  of  the  place  where  the  poUoy 
6L.R.A. 


was  issued,  or  where  it  is  payable.  Prentioe  v. 
Steele  (Super.  Ct)  4  Mont.  L.  Rep.  819. 

A  contract  of  affreightment  made  in  one  country 
between  citizens  or  residents  thereof,  and  the  per- 
formance of  which  begins  there,  must  be  governed 
by  the  law  of  that  country,  unless  the  parties, 
when  entering  into  the  contract,  clearly  manifest  a 
mutual  intention  that  it  shall  be  governed  by  the 
Inw  of  some  other  country.  Jbfd.;  Liverpool  &  G. 
W.  S.  Co.  V.  PbcBnix  Ins.  Co.  129  U.  8. 897  (32  L.  ed. 
788». 

That  the  law  of  place  governs  the  construction 
and  validity  of  the  contract,  see,  further,  Bacon  v. 
Home,  2  L.  R.  A.  866,  noie^  123  Pa.  462;  Drucker  v. 
Wellhouse  (Ga.)  2  L.  R.  A.  828,  note;  Woodward  v. 
Brooks,  8  L.  R.  A.  702,  128  ni.  228. 

Inaolvetit  statutes  construed. 

Under  the  Georgia  Act  of  1881,  an  insolvent  cor- 
poration may  make  an  assignment  for  the  benefit 
of  its  creditors.  Albany  &  R.  Iron  ft  Steel  Co.  v. 
Southern  Agr.  Works,  76  Ga.  136. 

While  preferences  in  assignments  are  allowed  un- 
der the  Georgia  law,  they  are  tolerated  rather  than 
encouraged.  Ibid.;  Tumipseed  v.  Schaefer,  78  Ga. 
109. 

The  latter  part  of  Ga.  Code,  B  1053,  prohibiting  e 
debtor  to  perf er  one  creditor  over  others  by  any 


1889. 


Be  Dalpat. 
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APPEAL  by  def endaDt  from  an  order  of  the 
District  Court  for  Marsball  Coud^  in 
favor  of  petitioners  in  a  proceeding  to  obtain 
the  appointment  of  a  receiver  of  property  be- 
longing to  a  person  alleged  to  be  insolvent  and 
to  have  made  an  assignment  for  creditors  giving 
unlawful  preferences.    Affirmed. 

The  motion  for  the  appointment  of  the  re- 
ceiver was  considered  upon  the  facts  set  out  in 
the  following  stipulation: 

"It  is  hereby  stipulated  and  agreed  by  and 
between  the  parties  to  the  above-entitled  pro- 
<oeoding  that  the  motion  of  said  petitioners  for 
the  aj^pointment  of  a  receiver  of  the  property 
«f  said  debtor  may  be  heard  and  considered 
upon  the  statement  of  the  facts  following, 
which  said  parties  do  hereby  stipulate  and 
asree  upon:  That  the  petitioners  Burbank, 
Bloomingdale  and  Campbell  were  and  are  co- 
partners, and  that  Kelloga:,  Johnson  &  Com- 
I»ny  was  and  is  a  corporation,  as  in  their  Peti- 
tion alleged.  That  Joseph  Dalpay  has  been 
for  two  years  last  past,  and  now  is,  engaged  in 
^oing  business  as  a  general  merchant  at  Ar- 
gyle,  in  the  State  of  Minnesota,  and  now  has 
«nd  has  had  there  his  place  of  residence.  '  That 
up  to  December  5, 1888,  Dalpay  was  a  member 
of  the  firm  of  M.  D.  Allard  &  Companv,  which 
firm  was  then  composed  of  M.  D.  Allard  and 
said  Dalpay,  and  that  said  firm  was  engaged  in 
business  as  general  merchants  at  Auburn,  in 
the  Territory  of  Dakota,  but  not  elsewhere. 
That  on  or  about  December  5,  1888,  said  firm 
of  Allard  &  Company  was  dissolved,  and  that 
Dalpay  succeeded  to  the  business  of  the  firm. 


took  and  received  the  assets,  and  assumed 'the 
liabilities  thereof.  That  said  M.  D.  Allard  & 
Company  became  indebted  to  the  petitioners  as 
in  their  petition  alleged,  and  that  Joseph  Dal- 
pay became  individually  indebted  to  the  several 
I)etitioner3  as  in  their  petition  alleged,  and  that 
said  indebtedness  remains  unpaid,  except  as 
therein  stated.  That  said  indebtedness  of  M. 
D.  Allard  &  Company,  alleged  in  said  petition, 
is  for  merchandise  sold  and  delivered  to  said 
firm  at  Auburn  aforesaid;  and  the  indebtedness 
by  Dalpay  individually  incurred  is  for  mer- 
chandise sold  and  delivered  to  him  at  Argyle, 
in  the  State  of  Minnesota.  That  an  indebted- 
ness was  contracted  by  M.  D.  Allard  &  Com- 
pany to  Wyman,  Mullin  &  Company,  a  copart- 
nership, for  merchandise  sold  and  delivered  to 
said  Allard  &  Company,  at  Auburn  aforesaid, 
in  the  sum  of  about  $4,500,  and  that  an  in- 
debtedness was  contracted  by  J.  Dalpay  to 
Wyman,  Mullin  &  Company  for  merchandise 
sold  and  delivered  to  him,  at  Argyle,  in  the 
sum  of  (2,700;  all  of  which  remains  unpaid, 
except  as  herein  stated.  That  Dalpay  is  now 
insolvent,  and  that  he  has  not  at  any  time  since 
the  27th  day  of  December,  1888,  been  possessed 
of  assets  sufficient  to  pay  in  full  his  debts. 
That  on  or  about  the  27th  day  of  December, 
1888,  a  fire  occurred  at  Auburn,  Dak.,  where- 
by the  stock  of  goods  there  situate  was  de- 
stroyed by  fire.  That  Dalpay  held  policies  of 
insurance  thereon  aggregating  (4,750,^3,000 
of  which  was  in  the  Syndicate  Insurance  Co. 
of  Minneapolis,  Minn.;  (2,000  in' the  Huron  of 
Huron,  Dak. ;  and  (750  in  the  Mitchell  of  Mit- 


transfer  of  property.  Js  repealed  by  the  Act  of 
February  23, 1880.  PuweU  v.  Kelly  (Oa.)  8  L.  B.  A. 
188. 

Tbe  Georgia  Aots  of  1881  and  1886  provldlnir  for  a 
complete  Inventory  and  schedule,  by  an  usslfirnor 
for  creditore,  of  all  his  assets,  which  shall  be  sworn 
to,  are  remedial  Statutes  and  should  be  construed 
strictly  as  against  the  assiirnor  and  his  aasigiiee,  and 
liberally  In  tavor  of  his  creditors.  Tumipeeed  v. 
fichaaf  er,  T8  Qa.  108;  Albany  &  R.  Iron  ft  Steel  Go. 
V.  Southern  A«t.  Works,  Id.  186. 

AmiQnmevd  for  htfnejU.  of  eredtton^  volidtty. 

An  assignment  for  the  benefit  of  creditors,  if 
valid  by  the  law  of  place  of  domicil  of  assignor, 
will  pass  all  his  personal  property  wherever  situ- 
ated, unless  restrained  by  some  local  law  or  state 
policy  of  the  State  where  the  property  is  situated. 
2  Kent,  Com.  456;  Trasber  v.  Everhart,  8  Gill  ft  J. 
234:  Pickering  v.  Fisk,  6  Vt.  102;  Hanf ord  v.  Paine, 
88  Vt.  442;  Story,  Conf.  L.  201. 

But  when  declared  fraudulent  or  invalid  at  the 
place  where  the  property  is  situated  they  will  not 
be  sustained  even  if  valid  in  the  State  where  made 
<Zipcey  v.  Thompson,  1  Gray,  243;  Boyd  v.  Bockport 
Mills,  7  Gray.  406;  Bryan  v.  Brlsbin,  26  Ho.  428;  Var- 
aum  V.  Camp.  18  N.  J.  L.  829);  or  where  a  different 
law  exists.  Edgerley  v.  Bush,  81  N.  Y.  190;  Green 
V.  Van  Buskirk,  74  U.  S.  7  WaU.  180  a9  L.  ed.  100). 
See  Howard  Nat.  Bank  v.  King,  10  Abb.  N.  Gas.  846; 
Atherton  v.  Ives,  20  Fed.  Rep.  806. 

The  sftiM  of  a  debt  follows  the  creditor;  and 
where  the  debtor  and  creditor  reside  in  different 
States,  the  law  of  the  domicil  of  the  creditor  pre- 
vaflSL    Bird8eyev.Baker(Ga.)2L.B.A.9e. 

A  note  dated  and  made  payable  at  Boston,  by  a 
cesldent  of  that  place  in  favor  of  a  resident  of  New 
Tork,  in  pursuance  of  an  agreement  made  by  the 
maker's  agent  in  New  York,  is  to  be  governed  by 
6L.RA. 


the  laws  of  New  York.  Holmes  v.  Manning  (Mass.) 
19  N.  E.  Bep.  26. 

Under  the  Georgia  Statutes,  the  omission,  by  an 
assignor  for  creditors  from  his  schedule  attached 
to  the  deed  of  assignment,  of  a  right  of  redemption 
which  he  has  in  the  premises  which  he  has  conveyed 
as  security  for  a  debt,  invalidates  the  assignment. 
McMillan  v.  Knapp,  76  Ga.  171. 

An  affidavit  under  these  Statutes  verifsring  an  as- 
slgnor*B  schedule  attached  to  his  deed  of  assign- 
ment for  creditors,  is  not  sufficient  where  it  does 
not  state  that  the  schedule  is  a  full  and  complete 
inventory  of  all  assets  of  every  kind  held,  claimed 
or  owned,  whether  in  his  possession  or  not.    ibid. 

So  In  Tennessee.  Scheibler  v.  Mendlnger,  86 
Tenn.  074. 

But  in  order  to  fix  the  criminal  liability  of  the 
affiant  in  such  case,  there  must  be  either  a  willful 
violation  of  the  law,  or  criminal  negligence.  Tur- 
nipseed  v.  Schaefer,  76  Ga.  100. 

The  difference  between  a  schedule  of  an  as- 
signor's assets  which  is  not  full  and  complete,  and 
no  schedule  at  all,  is  a  difference  in  degree  only, 
and  will  not  vary  the  application  of  the  rule  pre- 
scribed by  the  statutes  requiring  such  schedule  to 
be  attached  to  the  assignment.    Ibid, 

Minnesota  Laws  1887,  chap.  206,  in  terms  declar- 
ing assignments  for  creditors  invalid  as  to  real  es- 
tate until  recorded  in  the  office  of  the  refrister  of 
deeds,  is  a  mere  registry  law;  and  an  unrecorded 
assignment  is  valid  as  between  the  parties,  and  as 
to  others  having  actual  notice  thereof.  Paulson  v. 
Clough,  40  Minn.  404. 

The  provision  of  the  Tennessee  Act  of  1881,  re- 
quiring that  ^^e  debtor  making  a  general  assign- 
ment shall  annex  thereto  a  full  and  complete  in- 
ventory or  schedule,  under  oath,  of  all  his  property 
of  every  description,**  must  be  strictly  complied 
with,  or  the  assignment  will  be  invalid.  Lookout 
Bank  v.  Noe,  86/Fenn.  21. 
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chell.  Dak. ; — the  home  offices  of  which  com- 
panies were  of  the  places  named.  That  none 
of  said  policies  contained  any  i)royision8  as  to  a 
particular  place  of  payment  in  case  of  loss. 
That  all  said  companies  had  local  agencies  at 
Grafton,  Dak.  That  on  or  about  the  29th  day 
of  December,  1888,  at  Auburn,  Dak.,  Dalpay 
assigned  said  policies  of  insurance  to  Wyman, 
Muflin  &  Company,  and  then  and  there  deliv- 
ered to  them  possession  thereof,  and  that  they 
now  have  the  same,  or  the  avails  thereof,  save 
the  sum  of  $1,100,  collected  shortly  after  said 
assignment,  and  returned  to  Dalpay  at  bis  in- 
stance and  request,  and  pursuant  to  agreement, 
to  enable  him  to  repay  an  overdraft  of  town 
funds,  of  which  he  had  been  the  custodian. 
That  said  x)olicies  were  so  assigned  to  secure 
said  Wyman,  MuUin  &  Gompan/s  indebted- 
ness, as  aforesaid,  owing  them.  That  on^  the 
26th  day  of  January,  1^9,  pursuant  to  a  ver- 
bal agreement  theretofore  made  between  said 
Wyman,  MuUin  &  Company  aqd  Dalpay,  at 
Auburn,  Dak.,  the  said  Dalpay,  at  Minneap- 
olis, Minn.,  executed  an  instrument  wherein 
and  whereby  he  assigned,  transferred,  set  over 
and  delivered  at  Auburn,  Dak.,  to  said  Wy- 
man, MuUin  &  Co.,  as  collateral  to  and  to  se- 
cure the  payment  of  their  said  indebtedness, 
certain  notes  and  accounts  then  in  his  posses- 
sion at  Auburn,  Dak.,  which  said  notes  and 
accounts  arose  out  of  transactions  as  follows, 
to  wit:  The  sale  of  goods  and  merchandise 
upon  credit,  and  in  the  usual  course  of  busi- 


ness, by  said  M.  D.  Allard  &  Company  to  per- 
sons then  and  now  residents  of  the  Territory 
of  Dakota.  That  the  notes  and  accounts  afore^ 
said  were  each  and  all  of  them  due  and  owing 
from  citizens  of  the  Territory  of  Dakota,  re- 
siding in  and  about  Auburn,  Dak.  That  the 
same,  or  the  bulk  thereof,  had  been  given  to.  or 
charged  by,  the  firm  of  Allard  &  Company, 
to  said  persons,  in  the  usual  and  ordinary 
course  of  business,  and  upon  ci'edit  sales.  That 
after  the  purchase  by  Dalpay  of  Allard's  inter- 
est, on  December  5,  the  notes  and  accounts,  ex- 
cepting those  in  the  bank  hereinafter  referred 
to,  remained  in  the  possession  of  Allard,  as  the 
agent  of  Dalpay,  who  continued  to  act  there  as 
the  agent  of  Dalpay  until  the  27tb  day  of  De- 
cember, when  the  fire  occurred.  That  after 
the  fire  they  were  turned  over,  and  remained  in 
the  possession  of  one  Calvin  Morck,  who  was 
the  agent  of  Dalpay,  at  Auburn,  Dak.,  and 
continued  in  his  sole  possession  and  charge  un- 
til the  transfer  to  Wyman,  MuUin  &  Company. 
That  the  notes  were  all  made  payable  at  Au- 
burn, Dak.  That  the  books  were  the  sole  evi- 
dence of  the  accounts.  That  Dalpay  bad  no 
knowledge  of  the  accounts,  except  as  shown  by 
the  books.  That  Dalpay  did  not  know  the 
names  of  the  persons  owing,  or  the  amounts 
owin^,  only  that  the  books  showed  debits  to  a 
certam  amount.  That  Dalpay  would  have  re- 
quired the  books  in  order  to  settle  or  adjust 
any  account.  That  said  accounts  were  of  the 
estimated  value  of  $1,100,  and  said  notes  of 


Any  member  of  a  firm  may  verify  the  schedule 
of  assets  annexed  to  Its  general  aaslgrnment.  It  is 
not  necessary  that  all  the  members  Join  in  the  affi- 
davit thereto.    Ibid, 

In  Tennessee  regrlstratlon  of  a  general  assignment 
to  essential  as  against  attaching  creditors  of  as- 
signor.   Ibid. 

The  following  description  of  a  stock  of  goods  is 
sufficient  in  the  schedule  annejted  to  a  general  as- 
signment, viz.:  **A11  hardware  goods  in  my  store. 
No.  206  Main  Street,  Taxing  District  Shelby  County, 
and  fixtures:"  and  referring  for  'itemized  descrip- 
tion of  said  hardware  goods"  to  the  assignor^ 
books  and  invoices  In  said  store.  Included  In  the  as- 
signment.  Scheibler  v.  Mendlnger,  86  Tenn.  674. 

An  insufficient  description  of  the  property  In  the 
schedule  is  not  aided  by  the  provision  of  Tenn.  Act 
1881,  chap.  121. 

The  purpose  of  that  Act  Is  to  prevent  the  more 
particular  description  of  the  schedule  from  re- 
stricting the  general  description  contained  in  the 
body  of  the  deed.    IbicL 

Under  the  Tennessee  Statute  property  of  the  as- 
signor held,  at  the  date  of  asslgiiment,  under  levy 
of  execution,  should  be  described  in  the  schedule 
*'by  a  direct  and  clear  reference  to  the  proceedings 
and  the  offlcer^s  levy."   Ibid. 

As  to  foreign  bankrupt  and  insolvent  laws,  see, 
further,  Gramton  v.  Valldo  Marble  Co.  1  L.  R.  A. 
lao  note,  60  Vt.  8D1;  Blrdseye  v.  Baker  (Ga.)  2  L.  B. 
A.  99,  noU. 

A  simple  contract  creditor,  under  8.C.  Gton.  Stat., 
B  8016,  can  main  tain  an  action  to  set  aside  an  assign- 
ment for  creditors,  not  only  on  the  ground  of  pref- 
erences, but  on  any  ground  whatsoever.  Regen- 
stein  V.  Pearlstein,  80  S.  a  19& 

As  to  sufficiency  of  schedule  and  affidavit,  see, 
further,  Powell  v.  Kelly  (Oa.)  8  L.  B.  A.  189. 

Conflict  of  law9. 

The  rule  that  contracts  made  out  of  the  State, 
'^vblch  contravene  the  policy  of  the  State,  will  be 
«  L.  R.  A. 


held  void,  does  not  make  void  an  assignment  for 
creditors  merely  because  it  does  not  have  annexed 
to  it  the  schedule  required  In  such  cases  by  the 
laws  of  the  State,  as  such  schedules  are  not  pcurts  of 
the  contract.  Blrdseye  v.  Baker  (Ga.)  2  L.  R.  A.  99* 
See  Drucker  v.  Wellhouse  (Ga.)  2  L.  R.  A.  8S». 

The  law  of  comity  in  enforcement  of  rioMs. 

Comity  will  enforce  rights  not  in  their  nature 
local,  and  not  contrary  to  the  policy  of  the  govern- 
ment of  the  tribunal,  no  matter  where  arising,  and 
without  regard  to  whether  they  are  of  common- 
law  or  statutory  origin.  Usher  v.  West  Jersey  R. 
Co.  4  L.  R.  A.  261, 126  Pa.  206, 24  W.  N.  a  87. 

A  voluntary  assignment  in  one  State,  where  it  is 
valid,  will  be  upheld,  as  against  the  citizens  of  that 
State,  by  the  courts  of  another  State.  Woodward 
V.  Brooks,  8  L.  R.  A.  702, 128  111.  222. 

A  deed  of  trust  made  by  a  citizen  of  one  State,  of 
securities  of  foreign  corporations,  for  the  benefit 
of  a  citizen  of  another  State,  if  valid  by  the  law  of 
the  State  where  it  was  made  and  of  the  State  where 
it  to  enjoyed,  will  not  be  held  Invalid  because  of  the 
mere  fact  that  the  trustee  to  a  corporation  of  a 
State  where  such  trusts  are  invalid.  Fowler*s  App. 
125Pa.888,23W.N.  C.600. 

A  deed  of  trust  executed  in  another  State  on 
property  in  Louisiana,  to  secure  the  payment  of 
promissory  notes,  will  be  enforced  as  a  conven- 
tional mortgage.  Pickett  v.  Foster  (La.)  86  Fed. 
Rep.  614. 

This  rule  is,  however,  never  adopted  when  it 
would  contravene  our  criminal  laws,  or  would  sanc- 
tion vice  or  immorality,  or  to  against  a  positi  ve  pro- 
hibition of  law.    Mumf  ord  v.  Canty,  60  lU.  370. 

What  to  injurious  to  the  rights  of  citizens  should 
be  the  subject  of  positive  legislation.  GuiUander 
V.  Howell,  86  N.  T.  667. 

For  force  and  effect  of  foreign  statutes,  see  Cram* 
ton  V.  Valldo  Marble  Co.  1  L.  R.  A.  120,  note,  60  V t. 
291. 
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the  estimated  value  of  $8,900,  but  had  been 
pledged,  and  were,  and  still  are.  in  i)o«se88ion 
of  the  bank  at  Grafton,  Dak.,  as  security  for 
the  payment  by  Allard  &  Company  of  a  note 
for  about  $2,000  money  borrowed.  That  on 
the  26th  day  of  January,  pursuant  to  the  ver* 
bal  agreement  hereinbefore  recited  with  refer- 
erence  to  a  transfer  of  the  notes  and  accounts 
at  Mnineapolis,  Minn.,  Dalnay  executed  deeds 
of  conveyanoe  to  Wyman,  Mullin  &  Company 
of  three  lota  in  Auburn,  Dak.,  of  the  estimated 
value  of  $800;  also  one  house  and  lot  in  Au- 
burn, Dak. ,  of  the  estimated  value  of  $800;  and 
a  parcel  in  Cavalier  County,  Dak.,  of  the  es- 
timated value  of  $500, — which  said  parcels  of 
land  were  so  deeded  to  Wyman,  Mullin  &  Com- 
pany to  further  secure  the  payment  of  the  in- 
debtedness aforesaid  owin^  them.  That  there 
was  no  present  consideration  for  said  several 
transfers  hereinbefore  mentioned,  but  the  same 
were  made  to  secure  the  pre-existing  indebted- 
ness, as  aforesaid,  owinc^  to  Wyman,  Mullin  & 
Company  by  said  Allard  &  Company  and  Dal- 
pay.  That,  excepting  as  aforesaid,  no  prop- 
erty has  been  transfeired  to  said  Wyman,  Mul- 
lin &  Company.  That  the  business  at  Auburn, 
Dak.,  was  entirely  distinct  from  the  business 
at  Argyle,  Minn.  That  after  the  transfer  by 
Allard  the  business  at  Auburn  was  conducted 
without  cban^,  and  was  kept  entirely  distinct 
from  the  business  at  Argvie.  That  Dalpay 
owns  personal  property  in  Minnesota  of  the  es- 
timated value  of  at  least  $7,000.  That  there  is 
no  insolvent  or  other  law  in  Dakota  whereby 
the  securing  or  giving  of  a  preierence  by  an  in- 
solvent debtor  £  prohibited,  or  can  be  annul- 
led. That  under  the  laws  of  Dakota  a  debtor 
may  pay  one  creditor  in  preference  to  another, 
or  may  give  to  one  creaitor  security  for  the 
payment  of  his  demand  in  preference  to  an- 
other. That  nothing  here  stipulated  shall  be 
used  or  offered  in  evidence  by  or  against  the 
parties  hereto  as  an  admission  whereby  to  estop 
or  prejudice  them  in  any  other  proceeding, 
case  or  trial  growing  out  of  the  matters  and 
things  to  this  proceeding  pertaining.  Further 
testimony  may  be  produced  by  either  party 
hereto  of  any  matter  of  fact  not  inconsistent 
with  those  herein  stipulated." 

The  court  below  appointed  a  receiver  of  the 
property  as  prayed  for,  and  defendant  ap- 
pealed to  this  court. 
Mr,  Fred  B.  Dod£^e  for  appellant 
Metar*.  Alf.  E.  Boyesen  and  Richard- 
son, Markham  &  May  for  respondents. 

Vaaderbtirfl^li,  «71,  delivered  the  opinion 
of  the  court: 

The  facts  upon  which  the  court  made  the 
order  appealed  from  appear  in  the  stipulation 
of  the  parties  in  the  record.  The  appeUant's 
contention  is  that  no  case  was  made  for  the  ap- 
pointment of  a  receiver  in  these  proceedings, 
on  the  ground  that  the  property  transferred  to 
certain  creditors  by  him,  and  securing  to  them 
a  preference,  was  situated  in  Dakota  Territory, 
where  the  assignment  thereof  was  made,  and 
that  by  the  laws  of  that  Territory  such  trans- 
fer is  recognized  as  lawful.  Among  the  as- 
signed property,  however,  was  a  policy  of  in- 
snrance  issued  to  the  appellant  by  the  Syndicate 
Insurance  Company  of  Minneapolis,  in  this 
State,  covering  property  owned  by  appellant  in 
6L.R  A. 


Dakota,  which  had  previously  been  destroyed 
by  fire;  so  that  the  claim  due,  or  to  become  due, 
under  such  policy,  passed  to  the  creditors  so 
preferred,  bemg  the  firm  of  Wyman.  Mullen  ^ 
Co.  of  Minneapolis.  AtthetimeofthisallegyKl 
transfer,  the  appellant  resided  and  bad  his 
domicil  in  this  State.  The  insurance  company 
is  a  local  corporation,  doin^  business  in  the 
same  State;  and  the  debt  or  claim  in  question 
is  subject  to  be  reached  by  judicial  proceedioga 
here.  The  petition  in  the  insolvency  proceed- 
ings is  made  by  and  on  behalf  of  other  cred- 
itors residing  m  and  doing  business  in  thij^ 
State,  and  is  rested  upon  the  alleged  preference 
so  given  to  Wyman,  Mullen  &  Co. ;  and  it  la 
claimed  that  the  transfer  was  fraudulent,  un- 
der the  Insolvency  Act,  and  that  the  order  ap- 
pointing a  receiver  herein  was  therefore  justi- 
fied. As  between  the  parties  to  the  assignment^ 
if  valid  by  the  lex  loci  eontractue,  it  would  be  up- 
held here.  It  would  also  be  sustained  against 
creditors,  if  valid  where  made,  and  not  in  con- 
travention of  our  laws,  both  as  to  property 
situated  in  the  foreign  jurisdiction  and  prop- 
erty within  this  State.  But  the  courts  of  thia 
State  cannot  be  required  to  give  effect  to  an 
assignment  or  transfer  of  property  within  it, 
or  at  debts  due  to  its  citizens,  which  is  found 
to  be  contrary  to  the  policy  and  laws  of  the 
State.  To  uphold  the  opposite  doctrine  would 
be  to  encourage  fraudulent  contrivances  to  de- 
feat the  operation  of  our  insolvent  or  collec- 
tion laws.  Zipcey  v.  Thompson,  1  Gray,  245; 
Foster  v.  Oouldinff,  9  Gray,  52,  68. 

A  different  rule,  which  has  no  application  in 
this  case,  is  suggested  as  to  citizens  of  the  ju- 
risdiction where  the  assignment  is  made,  who 
are  seeking  a  remedy  against  property  in  an- 
other State.  May  v.  Wannemac?ter,  111  Mass. 
209. 

As  a  general  rule,  a  debt  or  chose  in  action^ 
being  incorporeal,  is  deemed  to  follow  the  per- 
son of  the  owner,  and  to  be  present  with  him, 
but  for  some  purposes  the  courts  treat  such 
property  or  interests  as  having  a  situs  at  the 
place  of  the  owner's  domicil.  It  is  so  for  the 
purposes  of  taxation,  and,  for  reasons  already 
stated,  in  insolvency  or  other  proceedings  by 
creditors.  Smith  v.  Chicago  db  N,  W.  B.  Co.  2S 
Wis.  269;  Wharton,  Confl.  L.  §  868. 

The  facts  in  the  ease  are  thertfore  sufflcient  U> 
support  the  order  appointing  a  receiver ^  which  i# 
accordingly  a^rmed. 


KETTLE  RIVER  R.  CO.,  Bespt, 

V. 

EASTERN  R  CO.  of  Minnesota  et  ai., 
Appts. 


(....; 


..) 


*1.  An  afl^reement  which  by  its  term* 
gives  the  ezclnsiTe  rif^ht  of  way  to  arailway 
oorporation  in  or  throuirh  a  certain  tract  of  land» 
In  BO  far  as  it  attempts  to  exclude  other  railway 
corporation  B  from  acquiring  a  right  of  way  over 
the  same  tract  upon  land  not  appropriated  or  re> 
quired  for  its  use  by  the  oovenantee,  is  against 
public  policy  and  void. 

8.   A  third  partly  not  interested  In  lands  taken 

*Head  notes  by.  Vandbrburoh. 


See  also  34  L.  R.  A.  368;  48  L.  R.  A.  160. 
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for  a  right  of  way  by  a  railway  company,  cannot 
raise  the  objection  that  the  corporation  has  no 
power  under  Its  charter  to  acquire  the  spedflc 
lands  for  railway  purposes. 

3.  Where  laAdls  tal^enfbr  Itsnaeby  » 
raUway  corporation  having  the  right  to  ex- 
ercise the  power  of  eminent  domain,  the  question 
whether  the  use  is  public  or  private  depends  up- 
on the  right  of  the  public  to  use  the  road  and  to 
require  the  corporation,  as  a  common  carrier,  to 
transport  freight  or  passengers  over  the  same, 
and  not  upon  the  amount  of  business. 

-4.  A  covenant  by  a  land  owner,  by  which  he 
agrees  that  the  products  of  a  stone  quarry  shall 
be  transported  to  market  exclusively  over  one 
line  of  railroad,  is  not  a  covenant  real,  and  does 
not  run  with  the  land. 

4(«  A  purchaser  Is  bound  to  Inquire  into 
the  title  of  his  vendor,  and  is  affected  with  notice 
of  any  equities  which  appear  upon  the  same. 
And,  in  equity,  covenants  relating  to  land  or  its 
mode  of  use  or  enjoyment  are  frequently  en- 
forced against  grantees  with  notice,  though  there 
is  no  privity  of  estate,  and  they  are  not  such  as, 
in  strict  legal  contemplation,  run  with  the  land. 
But  they  must  be  such  as  relate  to  or  concern 
the  land  or  its  use.  It  is  not  enough  that  a  cove- 
nant affects  the  use  of  the  land  or  its  mode  of  en- 
joyment in  a  collateral  way. 

6*  A  class  of  covenantSf  falling  within  the 
equity  rule,  considered,  and.— field,  not  to  Include 
an  agreement  for  the  exclusive  transportation  of 
the  products  of  land  by  a  railway  company  ex- 
tended to  or  built  over  It. 

(October  4, 1880.) 

APPEAL  by  defendants  from  an  order  of  the 
District  Court  of  Pine  County  o?errulinga 
motion  to  dissolve  a  temporary  injunction  re- 
st rain  ins  the  building  of  a  railroad  over  certain 
land.    lievened. 

The  facts  are  fully  stated  in  the  opinion. 

Messr$,  Lusk  &  Bunn  and  Geor§^  L. 
Bunn,  for  appellants: 

If  the  contract  be  construed  so  as  to  confer 
on  the  plaintiff  Company  the  exclusive  right  to 
build  railway  tracks  upon  these  lands,  such 
<x>n tract  is  void  as  a^inst  public  policy. 

Qreenbood,  Pub.  Pol.  p.  672;  Pensacala  Teleg. 
Co,  V.  W.  U.  TeUg,  Co,  96  U.  8.  1  (24  L.  ed. 
708);  F.  U.  Teleg,  Co.  v.  Am.  U.  Teleg.  Co.  19 
Am.  L.  Reg.  N.  8.  173;  W.  U.  Tdeg.  Co.  v. 
Am.  U.  TeUg.  Co.  65  Ga.  160;  W.  U.  Tdeg.  Co. 
V.  Chicago  i  P.  R.  Co.  86  111.  246;  Sharp  v. 
Whitmde,  19  Fed.  Rep.  150. 178.  note;  WestVir- 
ginia  Transp.  Co.  v.  Ohio  River  Pipe  Line  Co. 
^2  W.  Va.  600. 

The  Eastern  Railway  Company  having  pow- 
•er  to  locate  this  line  delegated  to  it  by  the 
Legislature,  and  also  the  power  in  the  first  in- 
stance to  determine  the  necessity  for  the  taking, 
its  location  and  determination  is  valid  and 
binding  in  this  case. 

Weir  V.  8i  Paul,  8.  dbT.F.R  Co.  18  Minn. 
165,  167;  Cotton  v.  JUiesiseippi  d  R.  R.  Boom 
Co.  22  Minn.  872. 

A  public  use  means  simply  a  right  of  the 
ipublic  to  use  the  property, 

8ee  Weet  River  Bridge  Co.  ▼.  Dix,  47  U.  S.  6 
fiow.  547  (12  L.  ed.  251);  Bioodgood  v.  Mohawk 
4tH.R.  Co.  18  Wend.  18;  Re  Eureka  B.  W..  A 
Mfg.  O?.  96  N.  Y  42;  Weir  v.  St.  Paul,  8.  cfc 
T.  F.  R.  Co.  18  Minn.  168;  MiUer  v.  Troort.  14 
Minn.  865;  State  y.  American  db  E.  C.  Newe  Co. 
«L.  RA. 


48  N.  J.  L.  881;  Lumbard  v.  Steams,  4  Cusb. 

:  ReDeanmlle  Cemetery  Asao.  66  N.  Y.  569; 
ShoU  V.  German  Coal  Co.  8  West  Rep.  94,  118 
HI.  427;  Memphis  Freight  Co.  v.  Memphis,  4 
Coldw.  419;  Lewis,  Em.  Dom.  §§  159,  163- 
165. 

If  a  public  use  means  use  or  the  right  of  nse 
by  the  public,  the  enterprise  will  still  be  a  public 
use  though  only  a  few  of  the  public  are  directly 
interested  or  benefited. 

Wood,  Railway  Law,  g  226;  Lewis,  Enu 
Dom.  g§  161,  167;  Denham  v.  Bristol  Co.  108 
Mass.  202;  Hays  v.  Risher,  82  Pa,  169;  B^yd  v. 
Negley,  40  Pa.  877;  Brown  v.  Corey,  48  Pa.  493; 
New  Central  Coal  Co.  v.  Qeorge^s  Creek  Coal  dk 
Iron  Co.  87  Md.  687;  Dietrich  ▼.  Murdoch,  43 
Mo.  279;  PhiHips  v.  Watson,  63  Iowa,  28;  De 
Camp  V.  Uibernia  R.  Co.  47  N.  J.  L.  42,  af- 
firmed, 47  N.  J.  L.  518. 

The  covenant  purporting  to  give  the  plain- 
tiff Company  the  exclusive  right  to  transport 
all  the  stone  to  be  quarried  on  said  premises, 
over  its  railroad,  does  not  run  with  the  land 
and  is  not  binding  upon  the  Northern  Land 
Company  or  the  defendants. 

As  to  privity  of  estate,  no  covenant,  no  mat- 
ter how  much  it  may  ''touch  and  concern"  the 
land,  can  run  with  it.  unless  this  ''privity"  of 
estate  existed  between  the  parties  to  the  cove- 
nant at  the  time  it  was  entered  into.  Privity 
of  estate  is  an  essential  feature  of  covenant 
running  with  the  land. 

1  Smith,  Lead.  Cas.  8tb  ed.  168,  178,  179; 
Thursby  v.  Plant,  1  Wms.  Saund.  240;  Webb  v. 
Russel,  8  T.  R.  898;  2  Washb.  Real  Prop.  5th 
ed.  297,  800;  4  Kent,  Com.  480,  noU,  I2th  ed.; 
Cole  V.  Hughes,  54  N.  Y.  444;  Hurd  v.  Curtis, 
19  Pick.  459;  Eeppell  v.  Bailey,  2  Myl.  &  K. 
517. 

A  covenant  which  imposes  a  charge  upon  the 
land  of  the  covenantor  for  the  benefit  of  land 
held  by  the  covenantee  may  be  enforced  by 
those  claiming  under  the  latter,  but  will  not  l^ 
binding  upon  the  assignees  of  the  former  un- 
less the  relation  l>etween  covenantor  and  cove- 
nantee is  that  of  landlord  and  tenant,  or  of 
lessee  for  life  and  reversioner. 

Van  Rensselaer  v.  Smith ,  27  Barb.  104;  Brewer 
y.  Marshall,  19  N.  J.  Eq.  587;  Plymouth  v.  6V/r- 
ver,  16  Pick.  l^;W?ieelock  v.  T/myer,  Id.  68; 
TayU/r  v.  Owen,  2  Blackf.  801.  See  also  West 
Virginia  Transp.  Co.  v.  Ohio  River  Pipe  Line 
Co.  22  W.  Va.  600;  Lynn  v.  Mount  Savage  Iron 
0^.  84Md.  608. 

However  clearly  and  strongly  may  be  ex- 
pressed the  agreement  of  the  parties  that  a 
covenant  shall  run  with  the  land,  yet  if  it  be  of 
such  a  character  that  the  law  does  not  permit 
it  to  be  attached  it  cannot  be  attached  b;^  the 
agreement  of  the  parties,  and  the  assignee 
would  take  the  estate  dear  of  any  such  cove- 
nant. 

Masury  y.  Southworth,  9  Ohio  St.  841,  84a 

An  unusual  burden  or  one  that  is  foreign  to 
the  land  cannot  be  charged  upon  it. 

See  KeppeU  v.  BaU^,  2  Myl.  &  E.  517;  Aek- 
royd  y.  Smith,  10  C.  B.  164;  Lynn  v.  Mt.  Sath 
age  Iron  Co.  84  Md.  (m\WestVirginia  Trannp. 
Co.  y.  Ohio  River  Pipe  Line  Co.  supra;  &oufU 
V.  Harvey,  6  Jones,  L.  IW'.Norerossy.  James,  1 
New  Eng.  Rep.  827,  140  Mass.  188;  Brewer  ▼. 
Marshall,  19  N.  J.  Eq.  587;  Newburg  Petroleum 
Co.  y.  Wears,  7  West.  Rep.  783, 44  Ohio  SU  604. 
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^ot  being  a  contract  capable  of  running  with 
tbe  ]and,  and  because  of  the  peculiar  nature  of 
the  covenant,  a  court  of  equity  will  not  enforce 
it  as  against  a  purchaser  of  the  land,  even  al- 
though such  purchaser  took  with  notice  of  the 
eovenant. 

See  generally  TiUk  v.  Moxhay,  2  Pliill.  Ch. 
774;  I&ywood  v.  Brumwiek  P.  B,  Bldg,  Society, 
L.  R.  8  Q.  B.  Div.  408;  London  <fc  A  W.  R.  Co. 
▼.  Oomm,  L.  R.  20  Ch.  Div.  682. 

Mr.  Julian  T.  Davis*  with*  Mesars. 
James  Smith,  Jr.,  and  W.  A.  Barr,  for 
respondent: 

The  covenants  made  by  the  Kettle  River 
Sandstone  Company  ran  with  the  land,  and 
therefore  their  successors  in  title,  the  defend- 
ants Ring  &Tobin,  are  bound  by  them.  The 
law  corresponds  with  common  sense  and  an- 
nexes a  covenant  to  land  when  it  is  made  with 
the  intention  of  benefiting  the  land,  and  the 
<»venant  is  personal,  e.  g,^  when  it  is  for  the 
benefit  of  a  particular  person  who  now  happens 
to  be  owner  of  certain  lands,  and  will  not  bene- 
fit him  after  he  ceases  to  be  such  owner.  The 
most  conspicuous  class  of  covenants  that  run 
with  the  land  are  covenants  for  quiet  enjoy- 
ment  * 

Ncike  V.  AiBder,  Cro.  Eliz.  486;  Rawle,  Cov- 
enants for  Title,  §§  208, 205, 218;  Middlemore  v. 
Oo^ale,  Cio.  Car.  508. 

Other  covenants  that  concern  land  are:  cov- 
enants to  repeAx(dpencei^9  Cote,  5  Coke,  16  (a); 
WiUiams  v.  Earle,  L.  R.  8  Q.  B.  789);  to  put  in 
repair  and  leave  possession  peaceably  and  not 
to  underlet  (Martyn  v.  Clue,  18  Q.  B.  661; 
NoTthfleet  v.  OromweU,  64  N.  C.  1);  to  reside  on 
the  premises  (TaUm  v.  Chaplin,  2  H.  Bl.  183); 
to  use  as  a  dwelling-house  ( WUkinwrn  v.  Rogers, 
.10  Jur.  N.  8. 5);  to  insure  where  the  insurance 
money  is  to  be  used  to  rebuild  or  repair  {Masury 
V.  Souihworth,  9  Ohio  St.  840);  to  convey  dur- 
ing  the  term  (Haga/r  v.  Buck,  44  Vt  285);  to 
pay  for  buildings  erected  (Hunt  v.  Danfortk,  2 
Curt  592,  608;  Ketdtas  v.  Penfold,  4  E.  D. 
Smith,  122);  to  pay  assessments  (PiMt  v.  Kear- 
ney, 2  K.  Y.  894);  covenants  between  co  tenants 
not  to  partition  the  land  for  a  reasonable  time 
{Hunt  V.  Wrw/U,  47  N.  H.  896;  Coleman  v. 
Coleman,  19  Pa.  100);  to  lay  out  land  as  a 
street  (Thomas  v.  Pdole,  7  Gray,  88);  to  keep 
land  unbuilt  upon  (Watertoum  v.  Cotnen,  4 
Paige.  510;  Scott  v.  Burton,  2  Ashm.  812; 
Phoenix  Ins,  Co.  v.  Continental  Ins.  Co.  87  N. 
Y.  400);  to  fence  {Bazlett  v.  Sinclair,  78  Ind. 
488;  Burbank  v.  PiUsbury,  48  N.  H.  475;  Easier 
V.  Utile  Miami  R.  Co.  14  Ohio  St.  48;  Huston 
V.  Cincinnati  A  Z.  R.  Co,  21  Ohio  St.  285; 
Branun  v.  Coffin,  108  Mass.  175;  Ky,  Cent. 
R.  Co.  V.  Kenney,  82  Ky.  154);  to  build  a  mill. 
Sampson  v.  Easterby,  9  Bam.  &  C.  505;  East- 
erbv  V.  Sampson,  1  Cromp.  &  J.  105. 

All  these  cases  consider  important,  if  not  de- 
cisive, the  point  that  the  covenant  gives  i^ue 
to  the  land  that  passes  from  the  grantor  to  the 
grantee. 

Jovian  V.  Arthur,  1  Bam.  &  C.  410;  Dunbar 
V.  Jumper,  2  Yeates,  74. 

If  the  covenant  is  merely  the  means  of  pro- 
<»ring  payment  for  the  land  conveyed,  it  will 
run  with  the  land. 

Goudy  V.  Ooudy,  Wright  (Ohio)  410.  See 
also  Parker  v.  Whyte,  1  Hem.  &  M.  167; 
QemenU  v.  WeUes,  L.  R.  1  Eq.  200;  Nat.  Union 
6L.R  A  8 


Bank  v.  Segur,  89  N.  J.  L.  178;  Hooper  v. 
Clark,  L.  R.  2  Q.  B.  200;  Norman  v.  WeUs, 

17  Wend.  186;  Qtlmer  v.  MobiU  &  M.  R.  Co.  79 
Ala.  569;  Rome,  W.  db  0.  R.  Co.  v.  Ontario 
S.  R.  C(?.16  Hun,  445;  ffemingtoayy.  Femandes, 

18  Sim.  228. 
The  present  covenant  is  not  a  personal  cov- 
enant merely. 

Congleton  v.  Pattison,  10  East,  180. 

There  is  a  sufficient  privity  of  estate  between 
the  plaintiff  and  the  assignees  of  the  Sandstone 
Company  to  enable  the  former  to  take  advan- 
tage of  all  covenants  that  concern  the  realty. 

See  Hannen  v.  Eioalt,  18  Pa.  9;  Herhaugh  v. 
Zentmeyer,  2  Rawle,  159;  Royery.  Ake,  3  Penr. 

6  W.  461;  IngersoU  v.  Sergeant,  1  Whart.  388; 
Van  Rensselaer  v.  Bradlei/,  8  Denio,  135;  Van 
Rensselaer  v.  Smith,  27  Barb.  104;  Van  Rens- 
selaer V.  Hays,  19  N.  Y.  68;  Van  Rensselaer  v. 
Read,  26  N.  Y.  568;  Van  Rensselaer  v.  Bar- 
ringer,  89  N.|Y.  9;  NicoU  v.  New  York  dk  E,  R. 
Co.  12  Barb.  460;  Tyler  v.  Heidom,  46  Barb. 
489;  MeMurphy  v.  Minot,  4  N.  H.  251. 

The  grant  of  an  easement  from  one  to  another 
constitutes  a  sufficient  privity  of  estate  to  make 
the  covenant  bind  the  assignee  of  the  cov- 
enantor. 

Morsey.  Aldrieh,  19 Pick.  449;  Carry.  Lowry, 
27  Pa.  257. 

The  relationship  between  the  parties  need 
not  be  that  of  landlord  and  tenant  to  establish 
that  privity  of  estate  which  the  law  requires 
Id  order  that  the  covenants  may  run  with  the 
land. 

.  OUmer  v.  Mobile  A  M.  R.  Go.  and  Van  Rens- 
selaer v.  Read,  sypra 

Covenants  will  run  with  incorporeal  heredit- 
aments as  well  as  with  corporeal 

BaUy  V.  Wells,  8  Wils.  25;  Hooper  v.  Clark, 
L.  R.  2  Q.  B.  200;  Fitch  v.  Johnson,  104  III 
111. 

The  right  conveyed  by  this  covenant  granting 
to  the  plaintiff  the  exclusive  right  to  transport 
all  the  stone  quarried  on  the  bandstone  Com- 
pany's land  constituted  an  easement  or  a  ouasi 
easement,  which  is  in  reality  an  estate  carvea  out 
of  the  perfect  dominion  over  said  land  possessed 
by  the  Sandstone  Company;  and  of  course  the 
assignee  always  takes  land  subject  to  existing 
easements.  The  right  to  take  seaweed  from  a 
particular  beach  is  an  easement  (Phillips  v. 
R/iodes,  7  Met.  828),  or  a  right  to  a  profit 
a'prendre. 

HiU  V.  Lord,  48  Me.  88. 

The  right  to  take  coals  from  another's  land 
is  an  easement. 

Huffy.  M'Cauley,  58  Pa.  209. 

The  right  to  shoot,  kill  or  take  game  is  an 
incorporeal  hereditament. 

Hooper  y.  Clark,  supra;  Wickham  v.  Hawker, 

7  Mees.  &  W.  68. 
So  is  taking  water 'from  a  spring  or  well  on 

another  man's  land. 

Wasbb.  Easm.  4th  ed.  144,  145,  §20;  Man- 
ning  v.  Wasdale,  5  Ad.  &  El.  758;  Race  v.  Ward, 
7  El.  &  Bl.  884. 

Whether  this  covenant  will  run  with  the  land 
at  law  or  not,  a  court  of  equity  will  enforce  it 
against  the  assignees  of  the  covenantor  because 
they  have  taken  the  land  with  full  knowledge 
of  the  covenant. 

See  Phanix  Ins.  Co.  v.  Continental  Ins.  Co. 
87  N.  Y.  400;  Tulk  v.  Moxhay,  11  Beav.  571; 
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Colei  ▼.  Sims,  6De  O.  M.  &  G.  1;  PiggoU  ▼. 
Straiten,  1  De  G.  F.  &  J.  88;  Mann  v.  SUphem, 
15  Sim.  877:  Whatman  ▼.  QibMn.  0  Sim.  166, 
208;  Western  v.  MaoDermoi,  L.  R.  1  £q.  499, 
L.  R  2  Ch.  72;  Wilaan  v.  Hart,  L.  R.  I  Ch. 
468;  Bristow  v.  F<?od,  1  Collyer,  Ch.  480;  Rich- 
ards V.  Remit  L.  R.  7  Ch.  Div.  224;  2><j  J/a/to* 
V.  Gibson,  4  De  G.  &  J.  282;  Whiiney  v.  Unum 
R.  Co,  11  Gray,  859;  Clark  v.  Mariin,  49  Pa. 
289;  Tattmadge  v.  i:Vz«t  i2»«^  J^anA;,  26  N.  Y. 
106;  WinJMd  v.  Henning,  21  N.  J.  Eq.  188; 
Greene  v.  Creighton,  7  R.  I.  1;  WiUovgnby  v. 
Lawrence,  8  West.  Rep.  472, 116  111.  11;  6^<»7kf* 
V.  Donnan,  25  Ohio  St.  580. 

Vanderburfl^hy  «71,  delivered  the  opinion 
of  the  court: 

The  plaintiff  was  incorporated  under  the 
General  Laws  in  1886,  and,  as  is  alleged,  pos 
sesses  the  usual  powers  and  franchises  of  rail- 
way corporations,  and  is  authorized  to  build 
ana  operate  a  rail  vv  ay,  with  one  or  more  tracks, 
from  a  point  on  the  line  of  the  St.  Paul  & 
Duluth  Railroad  in  the  County  of  Pine,  in 
township  42,  north  of  range  20,  extending 
thence  to  a  point  on  the  right  bank  of  Kettle 
River,  in  the  same  township,  with  extensions 
to  reach  any  or  all  industries  that  are  or  may 
be  hereafter  established  in  said  township,  and 
localities  adjoining  the  same,  with  all  necessary 
and  convenient  tracks,  side  tracks  or  track  ex- 
tensions, grounds,  etc.,  and  with  the  right  to 
locate  a  branch  southerly  to  another  point  on 
Kettle  River,  and  another  to  the  east  line  of  the 
State,  with  all  necessary  side  tracks,  etc.,  it 
being  the  deplared  purpose  of  the  Company  to 
operate  such  line  or  lines  in  connection  with 
the  St.  Paul  and  Dulutb  Railroad.  Prior  to  the 
incorporation  of  the  plaintiff,  the  Kettle  River 
Sandstone  Company  had  been  incorporated^ 
and  had  become  possessed  of  the  title  in  fee 
to  the  lands  in  township  42,  which  are  particu- 
larly described  in  the  complaint,  and  upon 
which  are  large  and  valuable  deposits  of  mer- 
chantable sandstone,  which,  it  is  alleged, 
could  not  be  quarried  and  transported  to  mar- 
ket without  the  construction  of  a  railroad  to 
reach  the  same;  and  thereupon  negotiations  for 
such  purpose  were  entered  into  between  the 
plaintiff  and  the  Sandstone  Company,  which 
finally  resulted  in  the  execution  by  them  of  the 
following  indenture,  with  mutual  covenants, 
and  which  forms  the  basis  of  this  action: 

"  This  indenture,  made  and  concluded  this 
first  day  of  November,  1887,  by  and  between 
the  Kettle  River  Sandstone  Company,  a  cor- 
poration existing  in  the  State  of  Minnesota, 
party  of  the  first  part,  and  the  Kettle  River 
Railroad  Company,  also  a  corporation  existing 
in  said  State,  party  of  the  second  part,  wi^ 
nesseth:  That  whereas,  the  first  party  is  the 
owner  in  fee  simple  of  the  following  real 
estate  situate  in  the  County  of  Pine  and  State 
of  Minnesota,  described  as  follows,  to  wit: 
The  southwest  quarter,  and  the  south  half  of 
the  northwest  quarter,  and  the  southwest  quar- 
ter of  the  northeast  quarter,  and  the  north- 
west quarter  of  the  southeast  quarter,  of 
section  three  (8);  also  the  east  half  of  the  north- 
west quarter,  and  the  east  half  of  the  south- 
west quarter,  and  the  west  half  of  the  south- 
east quarter,  and  the  southeast  quarter  of  the 
northeast  quarter,  of  section  ten  (10);  and  the 
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northwest  quarter  of  the  northeast  quarter, 
and  the  northwest  quarter  of  the  southeast 
quarter,  and  the  west  half  of  the  southwest 
quarter,  and  the  northeast  quarter  of  the  south- 
west quarter,  and  so  much  of  the  east  half  of 
the  northwest  quarter  of  section  fifteen  (1^  as 
is  not  included  or  embraced  in  the  town  site  of 
Sandstone,  as  the  same  is  surveyed  and  platted,, 
and  the  plat  thereof  recorded  in  the  office  of 
the  register  of  deeds  of  Pine  County,— all  la 
township  forty-two  (42)  north,  of  range  twenty 
(20)  west,  according  to  the  government  survcj 
thereof;  upon  which  premises  the  said  second 
party  has,  for  the  purpose  of  affording  rail- 
road facilities  for  the  said  first  party,  con- 
structed its  line  of  railroad,  extending  from  a 
point  of  junction  with  the  main  line  of  the  St. 
Paul  <&  Duluth  Railroad  Company,  in  section 
eighteen  (18)  in  said  township  and  range,  in  said 
0>unty  of  Pine,  to  a  point  on  or  near  the  right 
bank  of  Kettle  River,  in  said  section  ten  (10), 
town  and  range  aforesaid,  with  side  tracks  and 
other  railroad  structures  in  and  upon  the 
premises  of  the  said  first  party,  above  de- 
scribed, so  as  to  afford  facilities  for  the  trans- 
portation of  sandstone  from  the  quarries  of 
said  first  party  now  opened. 

"And  whereas,  the  principal  value  of  the  lands 
and  premises  of  the  said  first  party  hereto  con- 
sists of  large  and  valuable  deposits  of  market- 
able sandstone,  and  it  is  desirable  for  the  said 
first  party  to  secure  the  present  and  additional 
facilities  to  transport  its  marketable  stone  from 
said  quarries,  and  other  points  of  said  premises, 
by  having  the  second  party  extend  its  tracks 
and  other  connections  from  time  to  time,  aa 
hereinafter  specifically  provided;  and  such 
quarries  may  be  opened  and  worked  upon  said 
real  estate;  and  in  consideration  thereof,  and  to 
secure  the  said  second  party  the  right  of  way, 
and  the  right  of  transporting  all  of  the  said, 
stone  over  its  said  line  of  railroad  and  exten- 
sions, upon  the  payment  to  said  second  party, 
its  lessees,  successors  and  assigns,  of  a  reason- 
able compensation  for  transporting  the  same: 
Now,  therefore,  the  said  first  party,  in  consid 
eration  of  the  premises  aforesaid,  and  of  $1  to 
it  paid  by  the  said  second  party,  the  receipt 
whereof  is  hereby  acknowledged,  does,  by  these 
presents,  grant,  bargain,  sell  and  convey  to 
said  second  party,  its  successors,  lessees  and 
assigns,  forever,  so  much  of  said  real  estate 
and  premises  as  may  be  necessary  and  conven- 
ient for  the  maintenance  and  operation  of  its 
line  of  railroad  as  the  same  is  now  constructed, 
or  as  the  said  second  party  may  hereafter,  from 
time  to  time,  desire  to  relocate  and  construct 
the  same,  with  all  the  necessary  or  convenient 
buildings,  depots,  engine-houses,  water-tanks, 
turntables  and  other  structures,  with  all  neces- 
sary and  convenient  turn-outs,  yards  and  side 
tracks:  and  also  to  construct  thereon,  and  for- 
ever maintain  and  operate,  a  line  of  railroad 
from  some  convenient  point  on  its  said  main 
line,  to  be  selected  by  said  second  party;  run- 
ning thence  to  a  point  on  the  west  bank  of 
Kettle  River,  in  said  section  ten  (10);  with  all 
such  portions  of  said  real  estate  as  said  second 
party,  or  its  successors  and  assigns,  may  re- 
quire for  additional  tracks,  side  tracks,  depots, 
and  standing  ground,  and  other  structures,  at 
such  point  and  localities  as  said  second  party 
or  its  successors  may,  from  time  to  time,  select 
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or  desi^ato.  And  also  grants  to  said  second 
party,  its  successors  or  assigns,  the  exclusive 
right  of  way,  for  railroad  purposes,  of  such 
reasonable  width  as  said  second  party,  from 
time  to  time,  require  and  designate,  so  as  to 
extend,  operate  and  use  the  same,  so  as  to  reach 
all  stone  quarries  that  may  hereafter  be  opened 
or  worked  at  any  point,  place  or  locality  within 
the  limits  of  the  real  estate  hereinbefore  first 
described,  and  to  connect  such  track  or  tracks 
with  the  tracks  now  or  hereafter  to  be  con- 
structed by  said  first  party,  with  the  right  also 
to  bridge  Kettle  River  at  such  points  or  places 
as  may  be  designated  by  said  second  party  from 
time  to  time,  in  order  to  reach  the  quarries  that 
may  be  opened  on  the  easterly  side  of  said 
river:  To  have  and  to  hold  the  above-granted 
premises,  rights  and  privileges  to  the  said  sec- 
ond party,  its  successors  and  assigns,  forever, 
subject,  however,  to  the  right  of  the  said  first 
party,  its  successors,  its  lessees  and  assigns,  to 
quarry  and  remove  the  stone  from  said  prem- 
ises for  transportation  as  aforesaid;  and  for 
that  purpose  the  tracks  of  said  second  party  on 
■dd  premises,  other  than  that  of  its  main  line, 
shall,  from  time  to  time,  be  adjusted  and  ex- 
tended so  as  to  enable  said  first  party,  and  its 
lessees,  successors  and  assigns,  to  quarry  and 
remove  stone  from  any  of  said  premises  for 
transportation  as  aforesaid. 

"And  the  said  second  party,  for  itself,  its  suc- 
eessors  and  assigns,  covenants  with  said  first 
party,  its  successors,  lessees  and  assigns,  that  it 
wiir&om  time  to  time,  as  said  first  party,  or  its 
successors  or  lessees,  shall  open  any  quarry  or 
locality  upon  said  premises  hereinbefore  de- 
scribed, and  to  which  said  first  party  shall 
properly  grade  and  provide  a  suitable  roadbed 
for  such  track,  or  its  extension,  the  said  second 
party  will,  upon  reasonable  notice  thereof,  tie, 
iron  and  operate  such  track  or  extension  in  con- 
nection with  its  main  or  its  other  tracks,  and 
so  foom  time  to  time,  as  such  track  extension  is 
graded  and  required,  will  tie,  iron  and  operate 
the  same  as  above  provided,  andwiH  transport 
all  stone  so  reached  by  its  said  tracks,  when 
loaded  upon  its  cars  by  said  first  part^,  its  les- 
sees or  assigns,  over  its  said  line  of  railway,  h 
connection  with  the  railroad  of  the  St.  Paul  & 
Duluth  Railroad  Company;  and  for  that  pur- 
pose it  will,  upon  request,  from  time  to  time, 
and  within  a  reasonable  time,  furnish  to  said 
first  party,  its  successors,  lessees  and  assigns, 
upon  its  said  tracks,  convenient  for  loading,  all 
cars  necessary  for  the  transportation  of  such 
ttone. 

"It  is  further  agreed  that,  in  case  the  said 
first  party,  or  its  successors,  lessees  or  assigns, 
!4>aU  construct  suitable  railrOad  track  or  tracks 
from  any  of  its  quarries,  or  from  the  main  or 
side  tracks  of  the  said  second  party,  to  its 
dumping  grounds,  for  the  removal  of  offal  and 
unmarketable  stone  and  other  material,  the 
said  second  party  will,  on  reasonable  notice, 
furnish  cars  therefor,  and  transport  such  ma- 
terial, provided  the  same  is  loaded  and  unloaded 
by  said  first  party,  or  its  successors,  lessees 
and  assigns,  for  which  said  transportation  said 
second  party  shall  be  paid  a  reasonable  compen- 
sation. And  the  said  first  party  covenants,  for 
itself  and  its  successors,  that  all  marketable 
stone  hereafter  to  be  quarried,  removed  and 
transported  by  rail,  from  the  lands  or  premises 
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hereinbefore  first  described,  shall  be  worked, 
quarried  or  transported  over,  and  in  connection 
with,  the  tracks  of  the  said  second  party,  and 
that  the  track  of  the  said  second  party  shall  be 
extended  to  the  same  as  aforesaid,  so  as  to  se- 
cure to  the  said  second  party,  and  its  success- 
ors and  assigns,  the  exclusive  right  to  transport 
the  same  upon  the  terms  and  conditions  an>re- 
said.  It  is  further  expressly  and  mutually 
agreed  and  covenanted  that  all  and  singular  the 
grants  and  provisions  hereinbefore  set  forth 
shall  be  and  continue  to  be  binding  and  obliga- 
tory upon  the  respective  parties  hereto,  their 
respective  successors,  lessees  and  assigns." 

This  instrument,  duly  executed  and  acknowl- 
edged by  both  parties,  was  recorded  in  the 
office  of  the  register  of  deeds  of  Pine  County, 
where  all  the  lands  lie,  on  November  26, 1887. 
And  it  also  appears  that  the  plaintiff  has  con- 
structed its  line  of  road  from  a  point  on  the 
main  line  of  the  St.  Paul  &  Duluth  Railroad, 
through  several  sections,  into  and  through 
Severn!  subdivisions  of  section  ten  (10)  in  town- 
ship 42.  with  an  extension  and  spur  track  in 
and  through  the  stone  quarries  referred  to,  and 
with  proper  side  tracks,  so  as  to  accommodate 
the  business  thereof,  and  "transport  all  stone 
and  other  freights  requiring  transportation.over* 
its  said  road  and  its  connections." 

The  plaintiff  also  alleges  that  it  has  fully 
kept  the  agreement  on  its  part,  and  furnished 
all  necessary  cars  and  roUlng  stock,  and  trans- 
ported the  stone  quarried  on  the  premises,  and 
has  procured,  "from  its  oonnecdon  with  the 
St.  Paul  &  Duluth  Railroad  Company,  the 
perpetual  right  to  transport,  or  have  transport- 
ed, all  stone  quarried  or  to  be  quarried  upon 
said  premises,  from  the  quarries  aforesaid,  to 
St.  Paul,  Minneapolis,  Stillwater,  and  ail  other 
points  and  connections  reached  by  said  lines  of 
railway  of  said  St.  Paul  &  Duluth  Railroad 
Company,  at  and  for  a  reasonable  compensa- 
tion." It  also  appears  that  the  right  of  way 
through  certain  portions  of  sections  10  and  15 
referred  to  in  the  deed  has  been  duly  designated 
and  appropriated.  The  main  line  of  the  de- 
fendant corporation,  Eastern  Railway  Compa- 
ny, passes  through  the  northeastern  quarter  of 
section  10.  Subsequent  to  the  record  of  the 
indenture  above  referred  to,  and  on  the  80th 
day  of  November,  1887,  the  Sandstone  Com- 
pany entered  into  an  agreement  for  a  lease  of 
certain  of  the  lands  in  question,  owned  by  them 
in  sections  10  and  15,  with  the  defendants  Ring 
&  Tobin,  for  the  term  of  ten  years,  under  which 
they  were  to  work  the  quarries,  and  market 
stone  quarried  from  the  same,  for  a  royalty  to 
be  paid  to  the  Sandstone  Company,  and  which 
lease  "was  made  subject  to  all  of  the  rights 
and  privileges;  and  the  said  second  parties 
(Ring  &  Tobin)  hereto  are  entitled  to  all  the 
benefits  which  may  accrue  to  either  of  the  par- 
ties hereto,  by  virtue  of  the  contract"  with  the 
I)laintiff,  being  the  indenture  referred  to.  The 
ease  was  recorded  April  17, 1888. 

In  the  month  of  July,  1888,  the  Kettle  River 
Sandstone  Company  conveyed  the  lands,  em- 
bracing the  quarries  in  question,  by  deed  of 
bargain  and  sale  to  a  corporation  known  as  the 
"Northern  Land  Company."  And  on  the8tl> 
day  of  September,  188S,  the  Kettle  River  Sand- 
stone Company,  by  an  instrument  under  seal, 
released  and  discharged  the  lessees.  Ring  6^ 
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Tobfn,  from  all  obligations  and  liabilities  under 
the  lease  to  them  previously  executed. 

A  tripartite  ajO'eement  bearing  date  August 
20,  1888,  was  entered  into  between  the  North- 
em  Land  Company  of  the  first  port,  defendants 
Ring  «&  Tobin  of  the  second  part,  and  the  de- 
fendant Eastern  Railway  Company  of  the  third 
part.  Under  this  agreement  the  Northern 
Land  Company  leased  to  Ring  <&  Tobin  lands 
in  sections  10  and  15  in  question,  thereby  giv- 
ing them  the  exclusive  right  to  occupy  the 
leased  premises,  and  to  quarry  and  transport 
stone  therefrom,  and  to  operate  necessary  ma- 
chinery thereon,  for  the  business  of  quarrying 
stone  and  loading  it  onto  cars.  And  the  lessees. 
Ring  &  Tobin,  on  their  part,  agree  that  they 
-will  ship  all  stone  to  be  transported  from  the 
'demised  premises  by  the  line  or  lines  of  railway 
of  the  party  of  the  third  part,  to  all  points 
reached  by  the  same,  and  beyond  said  lines 
Tvill,  so  far  as  reasonable  and  practicable,  ship 
said  stone  over  the  line  of  the  ot.  Paul,  Minne- 
apolis &  Manitoba  Company,  * 'provided  that 
the  foregoing  covenant  shall  not  be  binding 
until  said  third  party  shall  have  constructed  a 
suitable  line  of  railway  into  said  premises." 
The  agreement  also  contains  proper  covenants 
•for  the  grant  of  such  right  of  way  to  the  party 
•of  the  third  part,  for  its  tracks,  as  ma^  be  nec- 
essary for  its  business  in  connection  with  such 
quarries.  And  the  Eastern  Railway  Company, 
party  of  the  third  part,  covenants  and  agrees 
to  construct  a  branch  or  extension  of  its  "road 
into  and  upon  the  premises  so  leased,  and  to 
transport  ail  the  stone  quarried  by  the  lessees 
to  points  reached  by  it.  The  plainiiff  obtained 
a  temporary  injunction  on  the  ground  that  the 
defendanta  were  threatening  to  grade  and  ex- 
tend the  line  of  the  Eastern  Railway  over  ihe 
tracks,  premises  and  property  of  the  plaintiff, 
and  to  oestroy  the  tracks,  and  divert  and  de- 
stroy its  business,  and  render  its  line  of  no  prac- 
tical value. 

The  facts  as  above  stated  are  substantially 
admitted  bv  the  defendants  in  their  answer, 
and  the^  admit  that,  at  the  commencement  of 
this  action,  the  Eastern  Railway  Company  was 
constructing  a  railroad  from  its  main  line  into 
the  said  stone  quarries,  upon  the  location  indi- 
cated by  the  map  annexed  to  the  answer,  for 
the  purpose  of  reaching  the  quarries  in  ques- 
tion, in  order  to  transport  over  its  road  the  pro- 
ducts thereof;  and  that  it  has  acquired  the  right 
of  way  therefor,  by  deed,  from  the  Northern 
Land  Company;  and  they  deny  that  the  con- 
struction of  their  tracks  has  or  will  injure  the 
tracks,  side  tracks  or  property  of  the  plaintiff, 
as  alleged  in  the  complaint;  or  that  the  con- 
struction of  the  said  road  will  in  any  manner 
hinder  or  interfere  with  the  said  road  of  the 
plaintiff,  except  that,  by  legitimate  competition, 
the  Eastern  Railroad  expects  to  secure  all  or  a 
portion  of  the  traffic  originating  in  the  quarry; 
and  they  deny  that  the  Eastern  Railway  Com- 
pany has  graded  or  built  its  railroad  upon  or 
touching  any  property  of  the  plaintiff.  They 
allege  that  only  a  part  of  its  proposed  line  has 
as  yet  been  built,  and  that  if  built  as  proposed, 
it  will  touch  the  track  or  property  of  the  plain- 
tiff at  one  point  only,  and  involve  but  one  cross- 
ing thereof,  and  v.ill  result  in  no  substantial 
injury  or  inconvenience  Ic  plaintiff's  property 
except  through  the  diversion  of  traffic. 
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1.  The  stipulation  in  the  lease  of  the  Sand- 
stone Company  to  Ring  &  Tobin,  which  makes 
the  lease  subject  to  the  contract  between  plain- 
tiff and  the  Sandstone  Company  first  above  re- 
ferred to,  was  binding  only  during  the  contin- 
uance of  the  lease.  The 'plaintiff  was  not  a 
party  to  it,  and  there  was  no  privity  between 
Ring  &  Tobin  and  the  plaintiff.  The  lease 
might  be  terminated  by  their  failure  to  comply 
with  certain  conditions  therein  specified,  or  by 
the  voluntary  act  of  the  parties  thereto,  aa  was 
done.  Rins:  &  Tobin  assumed  no  personal  ob- 
ligation or  liability,  and  are  not  bound  by  the 
covenants  in  that  contract,  unless  their  present 
lessors,  the  Northern  Land  Company,  nre  so 
bound.  McMiUan  v.  Scoit,  76  N.  Y.  141-144. 
And  upon  .this  point  counsel  do  not  appear  to 
disagree. 

2.  It  will  be  observed  that  the  indenture  or 
contract  with  the  plaintiff,  which  was  made, 
among  other  things,  "  to  secure  a  right  of  way  " 
for  its  road,  assumes  to  grant  so  much  of  said 
real  estate  and  premises  as  may  be  necessary 
and  convenient  for  the  maintenance  and  opera- 
tion of  its  line  of  railroad  as  is  now  constructed, 
or  as  the  said  second  party  may  hereafter,  fn^m 
time  to  time,  desire  to  relocate  and  construct, 
with  all  necessary  buildings,  side  tracks,  etc. 
And  also  "  grants*  to  said  second  party,  its  suc- 
cessors or  assigns,  the  exclusive  right  of  way 
for  railroad  purposes  of  such  reasonable  width 
as  said  second  party  may,  from  time  to  time, 
require  and  designate,  so  as  to  reach  all  stone- 
quarries  that  may  hereafter  be  opened  or 
worked  at  any  point  or  place  within  the  limits 
of  the  real  estate  hereinbefore  described." 
This  grant,  bein^  in  derogation  of  common 
right,  should  receive  a  strict  construction;  but 
we  think,  taking  the  several  covenants  together, 
it  was  manifestly  the  purpose  of  the  parties  to 
exclude  other  railways  from  access  to  the  quar- 
ries, and  from  any  share  in  the  transportation 
of  the  stone  quarried  therein.  But  the  plaintiff 
did  not,  and  could  not,  under  the  terms  of  its 
grant,  acquire  title  to  its  right  of  wav,  or  other 
lands  necessary  for  its  business,  until  the  same 
was  actually  selected,  located  and  designated. 
Prior  to  such  location,  its  grant  wa<>  a  mere 
"  float,"  and  no  title  passed  to  any  definite  por- 
tion of  the  premises.  There  was  nothing,  then, 
to  prevent  any  other  railroad  company  from 
acquiring  by  condemnation  a  rij^ht  of  way  over 
any  portion  of  the  territory  in  question  not 
already  actually  appropriated  by  tne  plaintiff. 
The  plaintiff  has  no  ground,  therefore,  upou 
which  to  base  legal  proceedings  against  the 
Eastern  Railway  Company,  except  for  an  in- 
jury or  interference,  actual  or  threatened,  to  its 
right  of  way,  and  grounds  actually  selected  and 
designated  for  its  use;  for  it  is  not  apparent  that 
it  would  ever  want  the  particular  land  taken  or 
occupied  by  the  Eastern  Company.  And,  ia 
respect  to  the  continuance  of  the  injunction 
against  the  latter  Company,  this  presents  the 
only  practical  question  to  be  considered  here  on 
this  branch  of  the  case.  The  question  as  to  that 
Company's  corporate  authority,  under  its  char- 
ter, to  acquire  aright  of  way  over  these  partic- 
ular lands  for  a  branch  or  extension  cannot  be 
raised  by  a  third  party,  who  has  no  interest  in 
the  land  taken,  and  whose  legal  rights  are  not 
affected.  Should  it  attempt  to  take  or  cross  the 
plaintiff's  right  of  way  under  condemnatioa 
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prooeediDgs,  the  platotiff  will  then  be  in  a  po- 
sitioti  to  raise  that  question.  But  neither  of 
these  corporations  can  enter  into  a  contract 
which  courts  will  recognize  as  valid  for  such 
exclusive  rights  in  the  territory  in  question  as 
the  plaintiff  claims.  Neither  could  altogether 
exclude  the  other  from  the  premises,  or  prevent 
land  not  already  appropriated  or  shown  to  be 
required  for  its  own  corporate  use  from  being 
taken  or  acquired  in  any  lawful  way  by  another 
corporation  for  a  use  which  is  recognized  as 
public.  Such  contracts  are  against  public  pol- 
icy, and  void.  Greenhood,  Pub.  Pol.  672,  and 
cases  cited;  West  Virginia  Transp,  Co.  v.  Ohio 
Biw  Pipe  Line  Co.  22  W.  Va.  626. 

It  is  insisted,  however,  by  the  plaintiff,  that 
the  proposed  branch  lines  to  these  quarries, 
which  are  the  property  of  private  owners,  are 
for  tlie  accommodation  of  private  interests 
ooly,  and  not  for  a  public  use,  and  hence  that 
the  power  of  eminent  domain  cannot  be  exer- 
ciabo;  and  that  the  contract  must  be  deemed  to 
relate  to  private  interests  onl^,  and  is  not. 
therefore,  subject  to  this  obligation.  But  these 
corporations  are  each  quasi  public  corporations, 
and  are,  under  their  charters,  authorized  to  ex- 
ercise the  right  of  eminent  domain;  and  the 
question  whether  the  use  is  public  or  private 
does  not  depend  upon  the  amount  of  business, 
or  the  number  of  persons  who  have  occasion  to 
use  either  road,  but  upon  the  right  of  the  public 
to  require  the  corporations  to  carry  their 
freight.  De  Camp  v.  Eibernia  B.  Co,  47  N.  J. 
Ll47. 

If  all  the  people  have  a  right  to  use  the  road, 
It  is  a  public  use  or  interest,  though  the  number 
who  have  business  requiring  its  use  may  be 
small.  PhUUpsyr.  Watson,  63 Iowa,  83;  Clarke 
T.  EtaOcmar,  47  N  Y.  156;  Lewis,  Em.  Dom. 
§166. 

The  cases  cited  fully  illustrate  and  support 
the  principle,  and  of  its  correctness  there  can 
be  no  doubt.  And  it  will  be  time  enough  to 
determine  the  full  extent  of  i)laintiff's  rights  in 
the  tract  in  question  when  it  shall  attempt  to 
define  the  extent  and  limits  of  the  right  of  way 
and  grounds  claimed  to  be  reasonably  necessary 
for  its  use. 

3.  But  the  most  important  question  in  the 
case  is  whether  the  burden  of  the  covenant  in 
the  deed  of  the  Sandstone  Company,  whereby 
that  Company  undertakes  *' that  all  marketable 
sandstone  hereafter  to  be  quarried,  removed  or 
transported  from  the  lands  or  premises  de- 
scribed in  the  deed  shall  be  worked,  quarried 
or  transported  over  and  in  connection  with  the 
tracks  of  the  plaintiff,"  rests  upon  the  grantees 
of  the  Sandstone  Company.  The  parties  un- 
doabtedly  have  very  clearly  expressed  their  in- 
tention that  this  covenant  should  bind  the  as- 
signees and  successors  in  interest  of  the  parties. 
Xb  mere  form  of  words,  however,  is  sufficient 
for  such  purpose;  but  the  nature  of  the  cov- 
enant and  its  relation  to  the  estate  must  be  such 
that  the  law  will  permit  the  intention  to  be  ef- 
fectnaL  Maewry  ▼.  Southtoorth,  9  Ohio  St 
84a 

Strictly  speaking,  at  law  there  must  be  priv- 
ity of  estate  existing  between  the  parties  when 
the  covenant  is  made,  and  it  must  concern  the 
land  or  estate.  "  The  covenant  must  respect 
the  tiling  granted  or  demised.  When  the  thing 
done  or  omitted  to  be  done  concerned  the  lands 
•  L.R.A. 


or  estate,  that  is  the  medium  which  creates  the 
privity  between  the  plaintiff  and  defendant." 
BaUy  V.  Wells,  3  Wils.  29. 

It  must  Inhere  in  or  be  attached  to  the  land, 
or  relate  to  its  mode  of  occupation  or  enjoy- 
ment. And  it  runs  with  the  land  when  either 
the  liability  to  perform  it  or  the  right  to  take 
advantage  of  it  passes  to  the  as<;ignee  of  the 
land.  Savage  v.  Maeon,  3  Cush.  505;  Bliaber  v. 
8t,  Paul  WaUr  Co,  80  Minn.  182. 

In  some  cases  covenants  in  respect  to  lands 
are  construed  as  equivalent  to  the  grant  of  an 
easement  or  servitude,  and  as  such  held  to  at- 
tach to  the  laud,  and  run  with  it  regardless  of 
change  of  ownership.  Weyman  v.  Ringold,  1 
Bradf.  64;  Bronson  v.  Coffin,  108  Mass.  175. 

Thus  a  covenant  hj  a  railway  company  to 
keep  its  right  of  way  fenced,  or  a  covenant  by 
an  adjoiuing  owner  for  himself,  and  his  heirs 
and  assigns,  to  maintain  a  division  fence,  is 
construed  to  be  a  grant  creating  an  easement. 
Boyle  V.  Tamlyn,  6  Bam.  &  C.  329;  Blain  v. 
Taylor,  19  Abb.  Pr.  230;  Eastern,  Little  Miami 
B.  Co.  14  Ohio  St.  51;  HaiUtt  v.  Sinclair,  76 
Ind.  492. 

In  Pitkin  v.  Long  Idand  B,  Co,  2  Barb.  Ch. 
221,  an  agreement  by  the  defendant  with  the 
owner  of  adjoining  land  to  maintain  a  side 
track  and  depot  at  a  particular  point,  and  in 
Oilmer  v.  Mobile  d  M.  B,  Co.  79  Ala.  569,  a 
similar  agreement,  with  the  grant  of  the  right 
to  cultivate  certain  portions  of  the  right  of  way, 
were  supported  on  similar  grounds;  the  chan- 
cellor saying,  in  his  opinion  in  the  first-named 
case,  that  "it  was,  in  substance,  the  grant  of 
an  easement  or  servitude,  which  was  to  be 
binding  on  the  property  of  the  railroad  com- 
pany, as  the  servient  tenement  for  the  benefit 
of  the  complainant  and  those  who  should  suc- 
ceed him  in  his  est  ate. "  But  in  any  event  these 
were  covenants  that  could  have  been  upheld 
and  enforced  in  equity  against  all  subsequent 
purchasers  or  owners  with  notice. 

But  the  covenant  under  consideration  is,  in 
substance,  a  traffic  agreement,  giving  to  the 
plaintiff  the  exclusive  railway  transportation  of 
the  product  of  the  quarries.  The  track  had 
been  laid  to  the  quarry  when  the  agreement  was 
made,  and  it  contains  provisions  for  its  exten- 
sion  to  other  parts  of  the  quarry  at  the  joint 
expense  of  the  parties.  To  secure  this  trans- 
portation was  the  consideration  which  induced 
the  plaintiff  to  construct  the  road  and  enter  into 
the  contract.  But  it  is  not  a  covenant  real,  and 
does  not  run  with  the  land  as  such.  It  is  not 
of  such  a  nature  that  it  can  be  said  to  inhere  in 
the  land,  nor  does  it  grant  anv  right  or  ease- 
ment therein.  As  respects  the  land,  plaintiff's 
grant  is  limited  to  its  right  of  way,  and  the 
right  to  use  and  occupy  such  portions  of  the 
premises  as  it  may  require  for  its  business. 
But  it  has  no  easement  in  the  rest  of  the  prem- 
ises. It  is  to  furnish  track  and  cars  for  the 
transportation  of  stone,  as  it  might,  under  other 
circumstances,  to  a  lumber-yard  or  grain  eleva^ 
tor,  under  a  similar  contract.  It  has  no  right 
to  operate  the  quarrv,  and  has  no  other  interest 
in  it.  The  quarried  stone  is  personal  property 
which  the  Sandstone  Company  covenanted 
should  be  transported  as  freight  by  plaintiff's 
railway.  But  conceding  the  personal  liability 
of  that  companv  for  the  violation  of  that  cov- 
enant, it  is  not  binding  on  the  ISorthem  Land 
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Company,  or  its  lessees,  if  it  does  not  ruD  with 
the  land,  or  does  not  constitute  a  charge  upon 

it- 

The  case  of  Hemingway  y.  Femahdes,  18 
Sim.  228;  cited  and  relied  on  by  the  plaintiff, 
is  dissimilar  in  important  particulars.  In  that 
case  there  was  a  lease,  and  a  tenure  was  created, 
and  the  stipulation,  agreeing  to  transport  all 
the  coal  mined  from  certain  land,  and  to  pay  a 
certain  rate  per  ton  for  all  the  coal  so  conveyed, 
was  in  the  natiure  of  a  covenant  for  the  payment 
of  rent.    1  Smith,  Lead.  Cas.  8th  ed.  187. 

4.  The  Northern  Laud  Company  acquired  its 
interest  with  notice  of  plaintiff's  ritrhts;  for  it 
is  a  general  rule  that  a  purchaser  is  bound  to 
inquire  into  the  title  of  his  vendor,  and  is  af- 
fected with  notice  of  any  equities  that  appear 
upon  the  title.  Leake,  Cont.  1286;  Hazlett  v. 
Sinclair,  76  Ind.  488. 

And  here  the  deed  containing  the  stipulation 
and  covenants  in  question  htM  been  duly  re- 
corded. It  is  therefore  very  earnestly  con- 
tended by  the  plaintiff  that,  since  these  parties 
have  acquired  their  title  and  interest  with  no- 
tice, equity  will  not  permit  them  to  evade  the 
covenant  in  relation  to  the  transportation,  but 
will  enforce  it  by  Injunction.  There  is  a 
growing  tendency  to  incorporate  equitable  doc- 
trines with  common-law  rules,  and,  in  equity, 
covenants  relating  to  land,  or  its  mode  of  use 
or  enjoyment,  are  frequently  enforced  against 
subsequent  grantees  with  notice,  though  there 
is  no  privity  of  estate,  and  the  covenants  do  not 
strictly  run  with  the  land. 

Mr.  Pomeroy  (8  Eq.  Jur.  §  1295)  states  the 
rule  broadly  as  follows:  Where,  in  a  deed,  the 
grantor  covenants  concerning  the  land  or  its 
use,  restricting  certain  specified  uses,  subjecting 
it  to  easements,  servitudes  or  the  like,  and  the 
land  is  afterwards  conveyed,  or  passes  to  one 
who  has  actual  or  constructive  notice  of  the 
covenant,  the  grantee  or  purchaser  will  take 
the  premises  bound  by  the  covenant,  and  will 
be  compelled,  in  equity,  either  to  specifically 
execute  it,  or  will  be  restrained  from  violating 
it.  It  is  not  material  whether  the  covenant  is 
or  is  not  one  which  runs  with  the  land.  And 
in  the  leading  cases  of  Tulk  v.  Moxfiay,  2  PhiU. 
Ch.  774,  the  doctrine  is  stated  as  follows:  "  A 
covenant  between  vendor  and  purchaser,  on  the 
sale  of  land,  that  the  purchaser  and  his  assigns 
shall  use  or  abstain  from  using  the  land  in  a 
particular  way,  will  be  enforced  in  equity 
against  all  subsequent  purchasers  with  notice.^' 

Under  this  rule,  covenants  are  sustained  and 
enforced  against  assignees  with  notice  stipulat- 
ing for  a  particular  mode  of  improvement,  oc- 
cupation or  use  of  lands;  and  it  is  especially 
applicable  to  restrictive  covenants,  thus:  cov- 
enants in  respect  to  the  mode  of  building  or 
occupying  parts  of  a  once  common  estate;  cer- 
tain stipulatious  made  by  the  owners,  or  in 
deeds,  as  to  the  use  of  ways,  for  hght  and  air, 
etc;  reserving  premises  exclusively  for  dwell- 
ing-houses; prescribing  manner  of  improve- 
ment; not  to  carry  on  particular  trades  or  busi- 
ness,— as,  for  instance,  not  to  use  premises  for 
sale  of  intoxicating  liquors,  or  for  an  inn,  tan- 
nery, gas-house,  etc.  2  Washb.  Real  Prop.  5th 
ed.  828;  Parker  y.  Nightingale,  6  Allen,  841; 
Barrow  v.  Richard,  8  Paige,  851;  Trusteeeaf 
Columbia  OoUege  cf  N.  7.  v.  Lynch,  70  N.  Y. 
447;  Hodge  v.  Shan,  107  N.  Y.  244,  9  Cent. 
6L.  RA. 


Rep.  878;  Whitney  v.  R.  Co.  11  Gray,  859; 
Wileon  v.  Hart,  L.  R.  1  Ch.  468;  Luker  v. 
Dennis,  L.  R  7  Ch.  Div.  227;  Middleton  v. 
Newport  Hoepital  (R  I.)  1  L.  R  A.  191;  Kirk- 
Patrick  v.  Peshine,  24  li .  J.  Eq.  214;  Appeal  of 
8t.  Andreto'e  Church,  67  Pa.  512;  Tulk  v.  Mogy 
hay,  supra. 

Such  privile^  or  restrictions,  which  are 
sometimes  called  equitable  easements,  servi- 
tudes or  amenities,  are  enforced  by  injunctioa 
irrespective  of  the  question  of  privity  of  estate, 
or  the  nature  of  the  tenure;  but  they  must  be 
such  as  relate  to  or  concern  the  lana  or  its  use 
or  enjoyment.  It  is  not  enough  that  a  cove- 
nant affects  the  use  of  land,  or  the  enjoyment 
of  an  easement  therein,  or  the  value  or  profit- 
ableness of  the  use  thereof,  in  a  collateral  way. 
Congleton  y.  PaUison,  10  East,  180. 

That  the  plaintiff,  as  a  common  carrier, 
should  have  a  monopoly  of  the  transportation 
of  the  freight  to  and  from  the  quarries  is  not  a 
privilege  lUffecting  the  land  of  either  party  to 
the  covenant,  except  in  a  collateral  way,  though 
it  might  very  seriously  affect  the  amount  and 
value  of  its  freight  business,  and  have  been  the 
chief  inducement  for  constructing  the  road. 
In  other  words,  equity  follows  the  law  in  that 
it  will  not  enforce  a  covenant  as  against  the 
heir  or  assignee  unless  the  obligation  It  imposes 
is  one  which  attaches  to  or  concerns  the  land  or 
its  use  or  mode  of  enjoyment.  Norcross  v. 
James,  140  Mass.  102,  1  ifew  Eng.  Rep.  827. 

In  KeppeU  v.  Bailey,  2  Mvl.  &  E.  617,  the 
owners  of  the  Beaufort  Iron  Works  covenanted 
with  the  Trevil  Railroad  Company  that  they 
and.  their  assies  would  procure  all  the  lime 
stone  used  in  their  iron  works  from  the  Trevil 
quarry,  and  carry  it  and  the  product  of  their 
furnaces  over  the  Trevil  Railroad  to  their 
works,  paying  a  certain  toll  therefor.  The 
Trevil  Railroad  was  constructed  in  reliance 
upon  this  covenant  The  iron  works  were  as- 
signed, and  the  assignees  undertook  the  con- 
struction of  another  railroad  to  other  quarries. 
The  suit  was  brought  for  an  injunction  re- 
straining the  owners  of  the  iron  works  from 
usin/sr  the  new  road  to  transport  the  limestone. 
The  chancellor  refused  the  relief  asked,  hold- 
ing that  the  covenant,  which  assumed  to  bind 
assigns,  was  essentially  personal  in  its  char- 
acter. 

"There  can  be  no  harm  in  allowing  the  fullest 
latitude  to  men  in  binding  themselves  and  their 
representatives,  that  is,  their  assets  real  and 
personal,  to  answer  in  damages  for  breach  of 
their  obligations."  But,  in  respect  to  burdens 
or  servitudes  to  be  imposed  permanently  on  the 
land,  "there  are  certain  known  incidents  to 
property  and  its  enjoyment,  certain  burdens 
wherewith  it  may  be  affected,  .  .  .  in  favor  of 
persons  other  than  the  owner,  aU  of  which  in- 
cidents are  recogoized  by  the  law.  .  .  .  But, 
it  must  not  therefore  be  supposed  that  inci* 
dents  of  a  novel  kind  can  be  devised  and  at- 
tached to  property  at  the  fancy  or  caprice  of 
any  owner." 

bo  in  West  Virginia  Transp.  Co.  y.  Ohio  Riter 
Pipe  Line  Co.  22  W.  Ya.  600-,  an  agreement  by  a 
landowner  that  products  of  his  land  (in  that 
case  oil)  should  be  transported  exclusively  by 
one  company  was  not  a  real  covenant,  and 
would  not  be  enforced  against  subsequent  pur- 
chasers with  notice,  distinguishlng^page  6&  et 
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itq. )  the  covenant  in  that  case  from  those  which 
are  held  to  create  equitable  easements  or  servi- 
tudes or  interests  in  land  such  as  to  bring 
them  within  the  equitable  doctrine  of  notice. 

KeppeU  ▼.  Baileyy  has,  in  several  instances, 
been  referred  to  in  the  books  as  having  been 
overruled,  and  it  is  said  that  the  propositions 
of  Ihe  chancellor  therein  laid  down  are  not  sus- 
tained by  the  courts  of  chancery.  Whether 
«11  thai  is  said  in  that  case  is  or  is  not  strictly 
■accurate  we  need  not  now  consider,  but  we  are 
unable  to  find  that  aeny  court  has  ever  under- 
taken to  say  that  it  was  not  correctly  deter- 
mined. And,  in  so  far  as  the  application  of 
the  equitable  doctrine  is  concerned,  we  think 
that  the  cases  of  Keppdl  v.  Bailey  and  West 
Virginia  Tratigp.  Co,  v.  Ohio  Biver  Pipe  Line 
Co,  are  not  distinguishable  from  the  case  at 
bar.  And,  referring  to  KeppeU  v.  Bailey,  the 
learned  American  editor  of  Smith's  Leading 
Cases  (vol.  1,  p.  198)  says,  Justly,  we  think,  that 
'*tbe  covenant  in  that  case  failed  to  run  with 
the  land  not  so  much  because  it  imposed  a  bur- 
den, or  from  the  want  of  privity  of  estate,  as 
because  the  rights  and  restrictions  which  are 
imposed  on  the  one  hand  or  conferred  on  the 
other  went  beyond  the  limits  of  any  estate  or 
Interest  in  land  known  to  the  law,  or  which  it 
wfl]  permit  to  be  invested  with  the  capacity  for 
aasignment  or  transfer;  and  sound  policy  will 
not  allow  an  end  to  be  attained  by  a  covenant 
which  cannot  be  directly  effected  by  a  grant." 
And,  as  before  indicated,  though  a  covenant 
is  made  by  one  for  himself  and  assigns,  yet,  if 
the  thing  to  be  done  is  merelv  collateral,  and 
does  not  affect  the  land  itself,  though  its  use 
or  enjoyment  may  thereby  be  rendered  more 
valuable,  an  assignee  is  not  bound  at  law  or  in 
^uitY.  &ain  v.  Taylor,  19  Abb.  Pr.  280; 
GmfJUton  v.  Pattisan,  10  East,  180. 

The  tendency  of  the  later  decisions,  both  in 
this  coantiT  and  in  England,  is,  we  think,  to 
restrict  rather  than  to  extend  the  equitable  doc- 
trine of  notice  we  have  referred  to.  Brewer  v. 
Mar^iaU,  19  N.  J.  Eq.  646;  l^eet  Virginia 
Trantp.  Co,  v.  Ohio  Biver  Pipe  Line  Co,  eupra; 
SoreroM  v.  Jamee,  140  Mass.  192,  1  New  Kng. 
Bep.  827;  Haywood  v.  Brunewiek  P,  B.  BI&, 
Society,  L.  R.  8  Q.  B.  Div.  408;  London  4b  8. 
W,  R.  Co,  V.  Oomm,  L.  R.  20  Ch.  Div.  662; 
AuUerberry  v.  Oldham,  L.  R  29  Ch.  Div.  760; 
Qrim  ▼.  Landie,  21  N.  J.  Eq.  602. 

2%  order  appealed  from  is  r&cened,  and  the 
injunction  directed  to  he  dissolved  as  to  the  de- 
fedants  Ring  &  Tobin,  and  modified  and  limr 
iicd  as  to  the  Eastern  Railway  Company  so  as 
to  restrain  any  interference  with  the  lands, 
riffht  of  way,  and  property  of  the  plaintiff. 

Motion  for  reargument  denied. 


STATE  OF  MINNESOTA,  Respt., 

V, 

Geert  A.  VANDERSLUI8,  Appt. 

(....Minn ) 

^ClMHiier  19,  Iaws  1889,  entitled  *•  An  Act 
to  Beffulate  the  Praotloe  of  Dentistry  in  the  State 
d  Minnesota,**  is  constitutional. 

(November  80, 1869.) 

•Head  note  by  the  Goubt. 
«L.R.A. 


APPEAL  by  defendant  from  a  judgment  of 
the  Municipal  Court  of  St.  Paul  convicting 
him  of  the  offense  of  practicing  dentistry  with- 
in the  State  without  a  license.    Affirmed. 

The  case  sufficiently  appears  in  the  opinion. 

Messrs,  Davis,  KellonT  ^  Severance, 
for  appellant: 

The  test  of  the  right  to  practice  a  profession 
which  affects  the  health  and  safety  of  the  peo- 
ple must  be  one  of  learning  and  qualification, 
and  the  Legislature  has  no  right  to  provide  for 
any  other. 

Bee  Dent  Y.West  Virginia,  129  U.  S.  114(82 
L.  628). 

When  the  natural  and  reasonable  effect  of  a 
statute  is  to  violate  the  Federal  Constitution,  it 
will  be  held  void  in  whatever  language  it  may 
be  framed 

See  Henderson  v.  Jfew  York  City,  92  U.  S. 
269  (28  L.  ed.  648);  Chy  Lung  v.  Freeman,  92 
U.  S.  276  (28  L.  ed.  660);  2feal  v.  Delaware, 
108  U.  S.  870  (26  L.  ed.  567);  Cooley,  Const 
Lim.  6th  ed.  712,  *677. 

The  Supreme  Court  of  the  United  Btates  in 
the  case  of  Tiek  Wo  v.  Bbpkins,  118  U.  S.  866 
(30  L.  ed.  220),  declared  void  certain  ordinances 
of  the  City  of  San  Francisco,  prohibiting  any 
person  from  caiiying  on  the  laundry  business- 
m  the  City  or  County  of  San  lYancisco  without 
having  first  obtained  the  consent  of  the  board 
of  supervisors,  the  ordinance  having  been  so 
administered  by  the  board  that  no  Chinaman 
could  obtain  such  consent,  while  it  was  granted 
to  every  Caucasian. 

The  Supreme  Court  of  New  Hampshire,  in 
State  V.  Etinman,  18  Atl.  Rep.  194,  held  uncon- 
stitutional the  Dental  Law  of  that  State  because 
of  an  arbitrary  discrimination. 

Messrs,  MoaesE.  Clapp,  Atty-Qen„  J.  J. 
Eg^an,  County  Atty,,  and  H.  D.  Mann,  Asst, 
County- Atty.,  for  respondent 

Oilflllan,  Ch.  J,^  ddiverod  the  opinion  of 
the  court: 

That  the  Legislature  may  prescribe  such  rea- 
sonable conditions  upon  the  right  to  practice 
medicine  or  law  as  will  exclude  from  the  prac- 
tice those  who  are  unfitted  for  it,  is  so  wdl 
settled  by  decisions  of  the  courts  as  to  be  no 
longer  an  open  question.  The  power  rests  on 
the  right  to  protect  the  public  against  the  inju- 
rious consequences  likely  to  result  from  allow- 
ing persons  to  practice  those  professions  who 
do  not  possess  the  special  qualifications  essen- 
tial to  enable  the  practitioner  to  practice  the  pro- 
fession with  safety  to  those  who  employ  him. 
The  same  reasons  apply  with  equal  force  to  the 
profession  of  dentistry,  which  is  but  a  branch 
of  the  medical  profession.  That,  in  the  exer- 
cise of  that  power,  the  Legislature  may  require, 
as  a  condition  of  the  right  to  practice,  that  the 
person  shall  procure  a  license;  may  designate 
some  officer  or  board  to  issue  the  license,  and 
to  determine  whether  an  applicant  possesses 
the  qualifications  required  to  entitle  him  to  it; 
and  may  prescribe,  so  far  as  can  be  done  by  a 
general  law,  what  qualifications  shall  be  re- 
quired, and  how  the  possession  of  them  by  the 
applicant  shall  be  ascertained, —  necessarily 
foUows  from  the  power  itself.  It  is  for  the 
Legislature,  and  not  for  the  courts,  to  deter- 
mine those  things. 

The  only  limit  to  the  legislative  power  in 
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prescribing  conditions  to  the  right  to  practice 
m  a  profession  is  that  they  shall  be  reasonable. 
Whether  they  are  reasonable, — ^tbat  is, whether 
the  Legislature  has  gone  beyond  the  proper 
limits  of  its  power » — the  courts  must  judge. 
By  the  term  "reasonable"  we  do  not  mean  ex- 
pedient, nor  do  we  mean  that  the  conditions 
must  be  such  as  the  court  would  impose  if  it 
were  called  on  to  prescribe  what  should  be  the 
conditions.  They  are  to  be  deemed  reasonable 
where,  although  perhaps  not  the  wisest  and 
best  that  might  be  adopted,  they  are  fit  and 
appropriate  to  the  end  in  view,  to  wit,  the  pro- 
tection of  the  public,  and  are  manifestly  adopted 
in  good  faith  for  that  purpose.  If  a  condition 
should  be  clearly  arbitrary  and  capricious;  if 
no  reason  with  reference  to  the  end  in  view 
could  be  assigned  for  it;  and,  especially,  if  it 
appeared  that  it  must  have  been  adopted  for 
some  other  purpose, — such  for  instance,  as  to 
favor  or  benefit  some  persons  or  class  of  per- 
sons,— it  certainlv  would  not  be  reasonable,  and 
would  be  beyond  the  power  of  the  Legislature 
to  impose. 

In  1885  the  Legislature  passed  an  Act  to 
regulate  the  practice  of  dentistry.  Chapter  199, 
Laws  1b85.  This  Act  continued  in  force  until 
it  was  superseded  and  repealed  by  chapter  19, 
Laws  18»9.  The  latter  Act  is  assailed  as  un- 
constitutional. Though  the  Act  of  1885  is  not 
called  in  Question,  we  think  it  well  to  refer  to 
some  of  its  provisions.  Section  1  made  it 
unlawful  for  an^  person  not  at  the. passage  of 
the  Act  engaged  in  the  practice  of  dentistry  in 
the  State  to  commence  such  practice  wit&oul 
a  certificate  as  in  the  Act  provided.  Section 
6  provided  for  the  certificate,  which  was  to  be 
issued  by  the  board  of  examiners  provided  for 
in  the  Act,  upon  a  satisfactory  examination. 
Section  4  made  it  the  duty  of  every  person  at 
the  lime  engaged  in  the  practice  of  dentistry  in 
tlie  State  to,  within  six  months  after  the  pas- 
sage of  the  Act,  cause  his  name  and  residence 
or  place  of  business  to  be  registered  with  the 
board,  in  a  book  to  be  kept  by  it  for  that  pur- 
pose, and  provided  that  every  person  so  regis- 
tered as  a  practitioner  of  dentistry  might  con- 
tinue to  practice  as  such. 

Chapter  19,  Laws  1889,  §  1,  provides  that 
from  and  after  September  1,  1889,  it  shall  be 
unlawful  for  any  person  to  practice  dentistry 
in  the  State,  unless  he  shall  first  have  obtained 
a  certificate  of  registration,  and  filed  the  same, 
or  a  certified  copy  thereof,  with  the  clerk  of 
the  district  court  of  the  county  of  his  residence, 
as  in  the  Act  afterwards  provided.  Sections  2 
and  8  provide  for  a  board  of  examiners.  Sec- 
tion 4  makes  it  the  duty  of  the  board  to  trans- 
fer to  a  re^ster  to  be  kept  by  it  for  that  pur- 
pose, witbm  ten  days  after  the  second  Tuesday 
m  July,  1889,  the  name,  residence  and  place  of 
business  of  each  and  every  person  who  on  the 
second  Wednesday  in  July,  1889,  pursuant  to 
the  Act  of  1885,  shall  be  qualified  to  practice 
dentistry  in  the  State,  and  who  shall  then  be 
duly  registered  on  the  books  of  the  board 
created  by  the  Act  of  1885,  and  makes  it  the 
duty  of  the  board  to  send  to  each  of  such  per- 
sons a  certificate  of  his  registration. 

It  will  be  seen  from  these  various  provisions 
that  those  qualified  to  practice  dentistry  nnder 
the  Law  of  1885  continued  to  be  so  qualified 
under  the  Act  of  1889,  including  both  those 
6L.R.  A. 


who  were  in  practice  at  the  date  of  the  former 
Act.  and  registered  as  it  required,  and  those  who- 
became  qualified  by  the  examination  and  cer- 
tificate provided  by  it. 

Section  5  of  the  Act  of  1889,  the  provision» 
of  which  furnish  one  of  the  grounds  on  which 
appellant  assails  the  Act  as  unconstitutional, 
provides  that  any  person  who  shall  desire  to 
begin  the  practice  of  dentist  it  in  the  State  after 
September  1,  1889,  shall  make  application  for 
examination  to  the  board  of  examiners,  paying 
a  fee  of  $10,  and  shall  undergo  an  examina- 
tion. The  section  further  enacts:  **In  order  to 
be  eligible  for  such  examination,  such  person 
shall  present  to  said  board  his  diploma  from 
some  dental  college  in  good  standing,  and  shall 
give  satisfactory  evidence  of  his  nght  to  the 
possession  of  the  same:  Provided,  also,  thatthe- 
board  may  in  its  discretion  admit  to  examina- 
tion such  other  persons  as  shall  give  satisfac- 
tory evidence  of  having  been  engaged  in  the 
practice  of  dentistry  ten  years  prior  to  the  date 
of  the  passage  of  this  Act.  Said  board  shall 
have  the  power  to  determine  the  good  standing 
of  any  college  or  colleges  from  which  such 
diplomas  may  have  been  granted."  It  then 
goes  on  to  prescribe  the  manner,  extent  and 
subjects  of  the  examination.  What  the  par- 
ticular objections  of  a  constitutional  character 
the  appellant  makes  to  this  section  are,  it  ia^ 
somewhat  difficult  to  tell  from  his  brief.  We 
infer,  however,  that  he  claims  the  section  to  be 
objectionable  because,  no  matter  how  well 
qualified  by  learning  and  skiU  or  experience 
one  may  be,  he  has  no  absolute  right  to  be  ex- 
amined by  the  board  unless  be  has  a  diploma 
from  a  dental  college  in  good  standing,  such 
good  standing  to  be  determined  b^  the  t)oard; 
and  this  he  claims  to  be  discrimination  between 
the  rich  and  poor,  because  one  may  be  pecu- 
niarily able,  and  another  not  able,  to  attend  a^ 
dental  college. 

The  mere  fact  of  discrimination  in  such  » 
law  is  no  objection  to  it.  Requiring  a  certain 
decree  of  learning  and  skill  as  a  condition  of 
being  allowed  to  practice  is  discrimination  be- 
tween those  who  have  and  those  who  have  not 
that  degree  of  learning  and  skill,— between 
those  who  are  able  and  those  who  are  not  able 
10  acquire  it.  If  there  were  discrimination  be- 
tween persons  or  classes  upon  any  matter  not 
pertinent  to  the  legitimate  purpose  of  the  law, 
to  wit,  to  secure  fitness  and  competency  ia 
those  who  shall  be  permitted  to  practice,  it 
would  be  objectionable.  As,  for  instance,  if 
it  were  as  to  place  of  birth,  color  or  religioua 
belief.  The  requirement  of  a  diploma  from 
some  college  or  learned  society,  in  order  to 
practice  medicine,  has  been  inserted  in  the  lawa 
of  many  States,  and  questioned  in  but  few.  In 
Massachusetts  a  law  required  the  practitioner 
to  have  been  licensed  by  the  Medical  Society, 
or  been  CTaduated  a  doctor  in  medicine  at  Har- 
vard University.  This  was  held  constitutional 
m  HewUt  v.  Charier,  16  Pick.  856. 

The  Statute  of  Nevada  (1876)  required  amed- 
ical  education,  and  a  diploma  from  some  reg- 
ularly-chariered  medical  school.  This  was 
held  constitutional  in  Ex  parte  Spinney,  10 
Nev.  324. 

As  the  fact  of  having  graduated  at  and  re- 
ceived a  diploma  from  a  school  or  college 
devoted  to  teaching    the   particular   science 
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mediciiie,  surgery  or  dentistry,  bears  directly 
upon  the  person's  qualifications  to  practice,  we 
liaye  no  doubt  the  Legislature  mieht  have 
made  that  the  sole  test.  That  this  Stotute  al- 
lows, in  the  discretion  of  the  board,  tea  years' 
practice  prior  to  the  passage  of  the  Act  as  a 
sabstitute  for  the  diploma  of  a  colle^re,  fur- 
nishes no  objection,  on  constitutional  grounds, 
to  the  Act.  True,  it  is  asked  why  ten  years' 
practice  after  the  passage  of  the  Act  ought  not  to 
entitle  one  to  the  same  right  as  ten  years'  prac- 
tice before  its  passage.  A  sufficient  answer  to 
thvt  is  that  such  practice  after  the  Act,  if  in  this 
8tate,  would  be  in  yiolation  of  law,  and  the 
L^;iBlature  surely  may  provide  against  invit- 
ing violations  of  the  law,  and  for  that  purpose 
withhold  all  benefit  from  its  violaters. 

It  is  objected  that  it  is  left  to  the  discretion 
of  the  board  to  determine  whether  ten  years' 
practice,  instead  of  a  diploma,  shall  admit  one 
to  examination.  On  the  score  of  expediency, 
some  question  might  be  made  upon  it.  But, 
as  the  Legislature  might  have  left  that  pro- 
vision out  altogether,  and  made  no  exception 
to  the  requirement  that  an  applicant  for  ex- 
amination should  have  a  diploma,  we  do  not 
see  that  any  question  can  be  made  of  the  pow- 
er to  fix  the  period  of  ten  years,  nor  of  the 
power  to  leave  it  for  the  board  to  determine  in 
each  particular  case  whether  the  extent  and 
character  of  the  applicant's  practice  during  the 
period  has  been  such  as  to  be  equal,  as  evi- 
dence of  bis  qualifications,  to  the  possession  of 
a  diploma. 

Section  7  reads:  "All  persons  shall  be  said 
to  be  practicing  dentistry  within  the  meaning 
of  this  Act  who  shall,  for  a  fee  or  salary,  or 
other  reward,  paid  either  to  himself  or  to  an- 
other person  for  operations  or  parts  of  opera- 
tions of  any  kind,  treat  diseases  or  lesions  of 
the  human  teeth  or  Jaws,  or  correct  malposi- 
tions thereof.  But  nothing  in  this  Act  con- 
tained shall  be  taken  to  apply  to  acts  of  bona 
fide  students  of  dentistry,  done  in  the  pursuit 
of  clinical  advantages,  under  the  direct  su- 
pervision of  a  preceptor  or  a  licensed  dentist  in 
this  State,  during  the  period  of  their  enroll- 
ment in  a  dental  college,  and  attendance  upon 
a  reeular,  uninterrupted  course  in  such  col- 
lege. It  is  claimed  that  this  shows  the  law 
to  be  an  arbitrary  measure  for  the  benefit  of 
dentists,  by  giving  them  a  monopoly  to  practice 
a  branch  of  surgery  which  has  heretofore  been 
largely  carried  on  by  regular  physicians  and 
Borgeons.  It  was  proper,  in  order  to  give  pre- 
cision to  the  law,  to  define  what  was  meant  by 


practicing  dentistry,  it  is  not,  however,  to  be 
supposed  the  Legislature  iotended  to  enlarge 
the  sphere  of  the  profession.  There  may  be 
diseases  of,  hurts  to  and  operations  upon  the 
laws  that  are  within  the  legitimate  profession 
Doth  of  the  general  surgeon  and  of  the  dentist. 
We  do  not  know  how  this  is.  But,  if  it  be  so, 
the  licensed  surgeon  would  be  protected  by  hi» 
license  in  treating  such.  The- Act  before  us 
could  hardly  be  so  construed  as  to  limit  the 
right  of  the  surgeon  under  his  license.  It  i» 
claimed,  also,  that  it  discriminates  between 
students  of  dentistry,  by  allowing  them  to  op- 
erate upon  the  teeth  and  jaws  during  the  peri(Ml 
of  their  enrollment  in  a  dental  college  and  at- 
tendence  upon  a  regular,  uninterrupted  course 
in  such  college,  and  excluding  others.  The 
purpose  of  this  provision  of  the  law  is  appar- 
ent. It  is  to  permit  to  actual,  bona  fide  stu- 
dents the  benefits  of  practical  work  under  an 
instructor.  But,  to  prevent  evasions  of  the 
law  by  persons  practicing  the  profession  under 
the  pretense  of  being  students,  the  Act  very 
properly  defines  who  shall  be  regarded  as  stu- 
dents, within  the  clause  allowing  them  to  per- 
form operations,  or  parts  of  operations.  It  is 
open  to  every  student  to  bring  himself  withiik 
the  definition. 

The  interpretation  of  the  clause  under  con- 
sideration, upon  which  appellant  argues  that 
it  was  intended  to  prefer  schools  of  dentistiv 
within  the  State,  as  against  those  out  of  it,  is 
too  narrow.  We  see  no  reason  why  a  student 
in  such  a  school  in  another  State  may  not,  dur- 
ing vacation,  pursue  his  studies  here  under  a. 
licensed  dentist,  and  be  within  the  meanine 
of  the  clause.  By  ''regular,  uninterrupted 
course,"  the  Act  does  not  mean  a  course  in 
which  there  are  no  vacations,  such  as  all  schools 
have.  To  hold  that  it  does  would  lead  to  this 
unreasonable  result, — that  the  student,  even  in 
a  school  in  this  State,  might  during  the  tenn 
have  the  benefit  of  practice  in  operations  under 
a  licensed  dentist,  but  would  have  to  suspend 
as  soon  as  the  term  should  close.  The  provis- 
ions and  requirements  of  the  law  are  undoubt- 
edly rigorous.  They  ought  to  be,  in  any  law 
aiming  to  protect  the  public  against  ignorance 
and  incompetency  in  so  important  a  profession 
as  the  medical  profession,  in  any  of  its 
branches.  We  see  nothing  in  the  provisions  of 
this  law  that  was  not  clearly  inserted  by  the 
Legislature,  in  good  faith,  to  effect  the  end  Ia 
view.    The  law  is  valid* 

Judgment  afflrmed. 


WISCONSIN  SUPREME  COURT. 


James  McKINNON  et  al.,  Bespts,, 

«. 

F.  YOLLMAR  et  al.,  AppU. 

{ Wis. ) 

'l.  Aa  actton  fi>r  money  had  and  re- 
eeftved  will  lie  to  recover  the  oomdderation 
paid  for  land  where  the  purchaser  is  entitled  to 
rescind  the  oontract  and  has  tendered  a  sufficient 
reconveyanoe. 

t.  If  the  wronff  land  Is  pointed  out  to  a 
imrrhagftr  by  toe  vendor's  agent.  Inducing-  him 

•  L.R.A. 

See  also  47  L.  R.  A.  267,  529. 


to  purchase  a  tract  erroneously  believing  it  to  be- 
that  shown  him,  he  is  entitled  to  rescind  the  con^ 
tract:  but  the  case  is  otherwise  if  the  person 
pointing  it  out  is  not  the  vendor  or  his  agent. 

8.  Showing  land  to  a  prospective  ptuv 
chaser  is  a  mere  executive  or  ministerial  act 
which  an  agent  for  the  sale  thereof  may  employ 
another  to  perform. 

4*  I«ackofknowled£^onthepartofone 
making  statements  as  an  inducement  to 
a  contract,  that  such  statements  are  false,  is  Im* 
materiaL 
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APPEAL  by  defendants  from  a  ludgment  of 
the  Circuit  Court  for  Wood  County  in 
favor  of  plaiDtifTs  in  an  action  to  recover 
money  had  and  received  by  defendants  to  plain- 
tiffs' use.     Affirmed. 

Statement  b^ Lyon»  J,: 

Tbo  action  is  for  money  had  and  received  by 
the  defendants  for  the  use  of  the  plaintiffs  Mc- 
Einuon  and  Derfus,  and  of  James  Redmond, 
DOW  deceased,  the  intestate  of  the  plaintiff 
Helen  Redmond.  The  complaint  is  in  the 
usual  form  of  complaints  in  actions  for  money 
had  and  received.  No  particulars  of  the  claim 
are  stated  therein,  and  no  bill  of  particulars 
was  given  or  demanded.  Except  as  to  the  al- 
legations of  the  copartnership  of  the  defend- 
tints,  the  death  of  James  Redmond,  and  the 
■appointment  of  the  plaintiff  Helen  Redmond 
as  administratrix  of  his  estate,  the  answer  is  a 


ineral  denial.    The  cause  was  tried  before  a 

rv,  and  a  special  verdict  returned. 

The  transactions  out  of  which  the  alleged 


senei 
Jfury, 


cause  of  action  arose,  as  the  same  were  dis- 
closed on  the  trial,  are  as  follows:  The  defend- 
ants were  the  owners  of  200  acres  of  land  in 
Ashland  County,  Wis.  They  purchased  the 
same  in  1884  on  the  faith  of  the  sworn  state- 
ment of  one  Greeves  and  one  Qoodwin  to  the 
effect  that  they  had  personally  examin«l  the 
lands,  tend  estimated  there  werethepeon  2,000,- 
<X)0  feet  of  pine,  and  that  such  estimates  were 
true  and  correct  to  the  best  of  their  knowledge 
and  belief.  Soon  after  the  purchase,  the  de- 
fendants authorized  one  Seioert,  who  resided 
at  Marshfleld,  Wis.  (where  the  defendants  also 
resided),  to  sell  the  land  for  them,  and  agreed 
to  pay  him  a  commission  for  doing  so.  Sei- 
bert  thereupon  opened  a  correspondence  on  the 
subject  with  the  plaintiff  Derf  us,  who,  together 
with  the  plaintiff  McEinnon  and  James  Red- 
mond, the  intestate  of  the  plaintiff  Helen  Red- 
mond, resided  at  Chippewa  Falls.  Several  let- 
ters passed  between  Seibert  and  Derfus  on  the 
subject  of  a  sale  of  the  property*  to  the  latter, 
after  which  Derfus  visited  Marshfleld,  and  had 
interviews  on  the  subject  with  Seibert  and  the 
•defendants.  The  latter  showed  him  the  es- 
timates of  the  amount  of  pine  on  their  land 
made  by  Greeves  and  Goodwin,  and,  as  he  and 
Seibert  testified,  assured  him  that  there  were 
at  least  2,000,000  feet  of  pine  thereon.  The 
defendants  denied  the  latter  statement.  Der- 
fus went  from  Marshfield,  in  company  with 
Greeves,  to  examine  the  land .  The  defendants 
furnished  Derfus  a  correct  description  thereof. 
On  the  way  there,  Derfus  and  Greeves  were 
Joined  by  one  Kirwin,  whom  Greeves  hired  to 
accompany  them.  They  went  into  camp  be- 
fore reachmg  the  land,  and  Greeves,  having  to 
examine  other  lands,  sent  Eirwin  to  show  Der- 
fus defendantsMand.  Greeves  instructed  Eir- 
win to  show  Derfus  a  particular  parcel  of  land. 
Eirwin  took  Derfus  upon  the  land  Greeves  di- 
jected  him  to  show,  and  showed  it  to  him  as 
the  land  of  the  defendants.  The  land  thus 
showed  was  not  the  land  of  the  defendants,  but 
was  one  mile  distant  therefrom,  and  was 
heavily  timbered  with  pine.  Neither  Eirwin 
nor  Derfus  knew  theywereupon  the  wrone  land. 
Derfus  thereupon  returned  to  Marshfleld,  and 
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contracted  with  defendants,  on  behalf  of  him- 
self, the  plaintiff  McEinnon,  and  James  Red- 
mond, to  purchase  the  land  for  $1,800,  and 
paid  the  defendants  $25  on  account  of  the  pur- 
chase.  Soon  thereafter,  pursuant  to  an  ar- 
rangement then  made,  one  of  the  defendants 
went  to  Chippewa  Falls,  and  delivered  to  the 
plaintiffs  a  conveyance,  duly  executed  by  the 
defendants,  of  the  land  so  purchased.  Such 
conveyance  was  made  to  the  plaintiff  McEin- 
non and  James  Redmond,  pursuant  to  an  ar- 
rangement between  the  purchasers.  There- 
upon the  purchasers  paid  such  defendant 
$1,775,  being  the  balance  of  the  purchase 
money.  Soon  afterwards  the  purchasers  went 
upon  the  land  to  make  preparations  for  logging 
thereon,  and  then  ascertained  for  the  flrst  time 
that  there  was  little  or  no  merchantable  pine 
timber  on  it,  and  that  Eirwin  had  shown  Der- 
fus the  wrong  land.  Immediately  after  mak- 
ing this  discovery,  the  grantees  in  the  convey- 
ance above  mentioned,  McEinnon  and  Red- 
mond, and  their  respective  wives,  executed  a 
conveyance  of  the  land  in  due  form  to  the  de- 
fendants, tendered  the  same  to  them,  and  de- 
manded that  they  refund  the  $1,800  thus  paid 
for  the  land.  Defendants  refused  to  accept  the 
deed  or  refund  the  money.  On  the  trial,  the 
plaintiffs  brought  the  conveyance  thus  tend- 
ered into  court,  and  deposited  it  with  the  clerk 
for  the  defendants,  and  subject  to  their  order. 
The  special  verdict  and  proceedings  thereon 
are  as  follows:  '*(!)  Did  the  defendants  ot 
George  Seibert  employ  Greeves  to  show  Der- 
fus the  lands?  Anawer,  Yes.  (2)  If  you  an- 
swer the  flrst  question  'Yes,'  state  which  of 
them  so  employed  Greeves.  A,  Seibert.  (3) 
If  you  answer  the  first  question  *Yes,'  then  did 
Greeves  employ  Martin  Kirwin  to  show  Derfus 
the  land?  A,  Yes.  (4)  Did  Eirwin  show  Der- 
fus the  land  actually  sold  by  defendants  to 
plaintiffs,  or  other  lands?  A,  Other  lands.  (S^ 
If  you  answer  the  fourth  question  that  Eirwia 
showed  Derfus  lands  not  purchased, — the 
wrong  lands,— then  did  Derfus,  on  the  faith  of 
information  received  at  that  time,  purchase  the 
lands?  A.  Yes.  (6)  If  Eirwin  showed  Der- 
fus the  wrong  lands,  did  he  do  so  intentionally 
or  by  mistake,  which?  A.  By  mistake.  (7) 
Did  Greeves  direct  or  induce  Eirwin  to  show 
Derfus  the  wrong  lands?  A,  Yes.  (8)  Did 
the  plaintiffs,  purcnase  the  lands  in  question  of 
defendants,  believing  that  they  were  the  same 
lands  shown  to  Derfus  by  Eirwin?  A,  Yes. 
(9)  Did  plaintiffs  pay  defendants  $1,775  for 
the  lands,  under  a  mfstake  on  the  part  of  the 
plaintiffs  as  to  the  location  of  the  lands?  A. 
Yes.  (10)  Did  the  defendants  make  any  state- 
ment to  Derfus,  before  the  sale  was  made,  as 
to  how  much  pine  timber  there  was  on  the 
lands,  on  which  plaintiffs  relied  in  making 
the  purchase?  A.  Yes.  (11)  If  you  answer 
the  last  question,  'Yes,'  then  were  such  state- 
mente  true  or  false?  A,  False.  (12)  Did  de- 
fendants furnish  Derfus  with  a  correct  descrip- 
tion of  the  lands  before  he  went  to  Marshfield 
to  examine  them?  A.  Yes.  (18)  How  much, 
pine  timber  was  there  at  the  time  of  the  pur- 
chase on  the  lands  described  in  deed  from  de- 
fendants to  plaintiffs,— Ex.  A?  A,  None. 
(14)  Was  the  sale  of  the  lands  in  question  made 
.under  a  mistake  on  the  part  of  both  plaintiffs 
and  defendants  that  Derfus  had  been  shown 
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Ibe  lands  conveyed  by  the  deed,— Ex.  A?    A, 
Mistake  of  both  partiee." 

On  receipt  of  said  verdict,  defendants'  counsel 
moved  the  court  to  set  the  same  aside  as  being 
contrary  to  the  evidence,  which  motion  was  de- 
nied. Defendants'  counsel  then  moved  the  court 
for  judgment  for  the  defendants  upon  said  ver- 
dict, which  motion  was  denied,  and  an  exception 
then  and  there  taken  to  the  denial  of  each  of 
said  motions.  Counsel  for  plaintiffs  then 
moved  the  court  for  Judgment  upon  said  ver- 
dict, which  motion  was  granted,  and  judgment 
rendered  in  favor  of  the  plaintiffs,  and  against 
the  defendants,  accordingly,  to  which  ruling 
defendants  excepted.  Jud^ent  was  thereup- 
on entered  upon  said  verdict  in  favor  of  the 
plaintiffs,  from  which  this  appeal  is  taken  by 
the  defendants. 

MeuTM.  Gate,  Jones  A  Sanborn,  for  ap- 
pellants: 

It  has  never  been  the  practice  of  courts  of 
law  to  cancel  or  rescind  contracts  for  mistake 
only;  those  matters  have  been  left  solely  to  the 
jurisdiction  of  courts  of  equity. 

HiU  V.  Durand,  60  Ws.  854;  1  Pomeroy, 
Sq.  Jar.  §§  171,  188. 

An  agent  appointed  to  perform  a  specific  act 

cannot  delegate  his  authority  to  another,  and 

bind  his  principal  by  the  sub- agent's  act 

"Skddan  V.  ahddm,  8  Wis.  699;  1  Am.  & 

£w.  Encycl.  of  Law,  868,and  authorities  cited. 

Ine  role  that  if  a  man  makes  statements  of 
facts,  as  of  his  own  knowledge,  which  are  false, 
be  is  liable  to  an  action  for  deceit,  though  he 
believed  them  to  be  true,  is  confined  to  cases 
where  a  man  states  as  of  his  own  knowledge 
facts  which  are  susceptible  of  personal  knon^- 


ueker  v.  WhUe,  125  Mass.  844. 

In  a  matter  of  opinion,  judgment  and  esti- 
mate, if  one  states  a  tbiDg  of  his  own  knowl- 
edge, if  be  in  fact  believes  it  and  it  is  not  in- 
tended to  deceive,  it  is  not  a  fraud  although 
the  matter  there  stated  is  not  in  fact  true. 

Pnge  v.  Bent,  2  Met.  871. 

The  defendants  according  to  the  findings 
have  done  nothing  which  would  warrant  a  can- 
ceUation  or  rescission  of  the  conveyance. 

Uunt  V.  Blanton,  89  Ind.  88;  Lav)  v.  Grant, 
87  Wis.  548. 

JtfettTS.  Jenkins  A  Jenkins,  for  respond- 
ents: 

An  action  for  money  had  and  received  is 
maintainable  whenever  the  defendant  retains 
money  which  in  equity  and  good  conscience  he 
OQght  to  pay  the  plaintiff;  and  this  court  sus- 
tains the  position  that  it  makes  no  difference 
whether  the  evidence  shows  a  mistake  of  facts, 
fraud  or  failure  of  consideration. 

See  Ela  v.  American  M,  U.  Expreee  Go,  99 
Wis.  617;  WeUe  v.  American  Eipreee  Co,  49 
Wis.  280;  Grannie  v.  Hooker,  29  Wis.  65;  Po^ 
ter  V.  Taggart,  54  Wis.  895;  Tucker  v.  GroKr, 
60  Wis.  241;  Western  Amir.  Co.  v.  Towle,  65 
Wis.  248;  Tolieneen  v.  Gundenon,  1  Wis.  112, 
and  y  ilas  &  Bryant* s  note;  WeUa  v.  Brigham, 
6  CoBb.  6,  52  Am.  Dec.  751;  Kennedy  v.  BaUi- 
meft  Jne.  Co.  8  Har.  ft  J.  867;  National  Jfe- 
ekamee  Bank  v.  National  Bank  of  Baltimore, 
86  Md.  26;  mair  v.  Blair,  89  Md.  572;  McCrea 
V.  Purmort,  16  Wend.  460;  Weetem  Aaur.  Co. 
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V.  Towle,  65  Wis.  2^;'OorT\foot  v.  Fowke,  6 
Mees.  &  W.  859. 

"In  order  to  rescind  a  contract  by  a  purchaser 
when  a  ground  for  rescission  exists,  it  is  not 
necessary  to  make  any  formal  tender  of  the 
property  held  by  the  purchaser.  It  is  sufficient 
to  offer  to  make  return  of  tbe  same;  and  if  the 
vendor  refuses  to  accept  it  back,  and  retains 
the  purchase  money,  no  formal  tender  of  the 
property  is  necessary.  The  right  to  a  formal 
tenaer  is  waived  by  a  refusal  to  accept  in  ad« 
vance." 

letter  V.  Taggart,  64  Wis.  895. 

'*A  purchaser  may,  after  conveyance,  bring 
an  action  on  the  case  for  a  fraudulent  misrepre- 
sentation of  the  property  or  title,  or  may  re- 
cover the  purchase  money,  if  the  circumstanccE 
of  the  case  entitle  him  to  rescind  the  contract." 

Eerr,  Fraud  and  Mistake,  pp.  826,  827;  Con- 
cord Bank  v.  Gr^,  14  N.  H.  881. 

"When  an  agent  is  employed  to  perform 
ministerial  or  mechanical  and  not  judicial  act 
or  acts,  which  do  not  require  any  exercise  of 
discretion  or  judgment  in  respect  of  acts  other 
than  such  as  are  ministerial,  he  may  appoint  a 
deputy." 

Swell's  Evans,  Agency,  p.  58,  *48;  MaUory 
V.  Mariner,  15  Wis.  174;  Lyon  V.  Jerome,  26 
Wend.  485. 

*'Tbe  principal  is  liable  for  the  fraud,  deceit 
or  other  wrongful  act  of  his  agent  in  the  course 
of  his  employment." 

Locke  V.  Steams,  1  Met.' 560;  Fitzeimmone  v. 
Joain,  21  Yt.  129. 

"A  party  cannot  avail  himself  of  an  advan- 
tage that  has  been  obtained  through  the  mis- 
representation of  a  third  person,  although  such 
person  is  not  his  agent." 

Eerr,  Fraud  ana  Mistake,  114,  note;  PUmore 
V.  Hood,  5  Bing.  N.  C.  97. 

''Tbe  vendor  of  land  is  responsible  for  the 
material  misrepresentation  in  respect  to  its 
location  and  quality,  made  by  his  agent  with- 
out express  authority,  and  in  tbe  absence  of  any 
actual  knowledge  by  either  the  agent  or  prina- 
pal,  whether  the  representations  were  true  or 
false." 

Bennett  v.  Judson,  21  N.  T.  288.  See  Bige- 
low.  Fraud,  862,  866,  867. 

If  one  without  knowledge  of  its  truth  or 
falsity  makes  a  material  misrepresentation,  he 
is  as  much  guilty  of  fraud  as  if  he  knew  it  to 
be  untrue. 

Bennett  v.  Judeon,  21  N.  Y.  238;  Miner  v. 
Medbury,  6  Wis.  295;  Biech  v.  Von  LUlienihal, 
84  Wis.  250;  Fitzsimmone  v.  JoUin,  21  Yt.  129; 
&pirr  V.  Benedict,  99  Mass.  463;  Kyle  v. 
Kavanagh,  108  Mass.  856. 

In  a  suit  to  recover  on  a  total  failure  of  con- 
sideration, the  measure  of  damage  is  the  money 
paid,  with  interest 

Tyler  v.  Bailey,  71  El.  86. 

Lyon,  J.,  delivered  the  opinion  of  the  court: 
I.  At  the  close  of  plainuffs'  testimony,  the 
defendants  moved  for  a  nonsuit.  The  motion 
was  denied.  This  ruling  is  claimed  to  be  er- 
roneous for  the  alleged  reason  that  the  only 
remedy  of  the  plaintiffs  is  bv  a  suit  in  equity, 
and  that,  under  tbe  facts  of  the  case,  an  action 
for  money  had  and  received,  to  recover  the 
consideration  paid  for  the  land    cannot  ba 
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maintained.  The  reason  thus  assi^ed  is  un- 
sound. It  might  be  otherwise  were  this  an  ac- 
tion to  rescind  a  conveyance  of  land,  or  to  com- 
pel the  execution  of  one.  But  this  is  not  such 
an  action.  The  only  conyevance  inyolyed  has 
already  been  rescinded,  so  far  as  the  plaintiffs 
could  rescind  it,  by  the  tender  to  the  defend- 
ants of  a  sufficient  conveyance  of  the  land  in 
question,  and  the  deposit  of  such  conveyance 
in  court  for  the  defendants.  The  plaintiffs 
have  done  all  they  can  do  to  place  the  parties  in 
staXu  quo;  and  all  the  defendants  have  to  do  to 
accomplish  that  result  is  to  accept  such  con- 
veyance, and  refund  the  purchase  money. 
There  is  nothing  in  the  case  which  calls  for  the 
exercise  of  the  peculiar  and  extraordinary  ju- 
risdiction of  a  court  of  equity.  The  controlling 
question  in  the  case  is  whether  the  defendants 
ought  to  refund  the  consideration  they  received 
for  the  land.  If  they  ought,  such  considera- 
tion can  be  recovered  in  an  action  for  money 
had  and  received.  Ela  v.  American  M.  u. 
ExpreM  Co.  29  Wis.  611.  We  conclude,  there- 
fore, that,  if  the  plaintiffs  are  entitled  to  re- 
cover such  consideration,  they  may  recover  the 
same  in  this  form  of  action. 

II.  We  now  proceed  to  consider  whether  the 
findings  of  the  jury  are  supported  by  the  testi- 
mony. That  there  is  sufficient  testimony  to 
support  most  of  the  findings  is  too  clear  for 
argument.  A  few  of  them  only  may  be  open 
to  some  doubt  as  to  whether  the  testimony  sus- 
tains them.  These  will  be  briefly  noticed. 
The  sixth  and  seventh  findings  are  to  the  effect 
that  Greeves  directed  Kirwin  to  show  Derfus 
the  wrong  land,  and  that  he  did  so  by  mistake, 
—that  is  to  say,  in  the  belief  that  he  was  show- 
ing defendants'  land.  The  finding  is  not  that 
Greeves  was  mistaken  in  that  particular,  and 
it  is  quite  evident  from  the  testimony  that  he 
was  not.  In  this  view  of  the  findings,  they 
are  supported  by  the  testimony.  The  thir- 
teenth finding  is  that  there  is  no  pine  timber  on 
the  lands  sold  by  defendants  to  plaintiffs.  This 
manifestly  means  no  merchantable  pine  tim- 
ber. There  is  considerable  testimony  that 
such  is  the  fact.  The  fourteenth  finding  is 
that  the  purchase  and  sale  of  the  land  was 
made  under  a  mistake  on  the  part  of  all  the 
parties,  in  that  they  supposed  Dierfus  had  been 
shown  the  land  conveyed  by  defendants  to  Mc- 
Einnon  and  Redmond.  It  seems  to  us  that 
this  is  the  unavoidable  inference  from  all  the 
testimony.  It  certainly  was  a  mistake  on  the 
part  of  plaintiffs;  and,  if  not  so  on  the  part  of 
defendants,  it  was  something  worse.  It  is 
proper  to  say,  however,  in  this  connection,  that 
the  evidence  casts  no  imputation  of  actual 
fraud  upon  the  defendants.  It  contains  no 
suggestion  that  they  knew,  when  they  made 
the  conveyance  and  received  the  consideration, 
that  the  wrong  lands  had  been  shown  Derfus; 
and  they  are  not  to  be  censured  because  they  re- 
fuse to  refund  the  consideration  until  their  lia- 
bility to  do  BO  shall  be  determined  judicially. 
Our  conclusion  on  this  branch  of  the  case  is 
that  all  of  the.  material  findings  are  supported 
by  the  testimony. 

III.  The  only  remaining  question  to  be  de- 
termined is,  do  the  facts  found  by  the  Jury, 
and  the  imdisputed  facts  not  so  found,  support 
the  judgment?  We  understand  the  law  of  this 
case  to  be  that  if  the  wrong  land  was  pointed 
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out  to  Derfus,  whether  intentionally  or  not,  by 
an  agent  of  the  defendants,  and  the  plaintiffs 
purchased,  believing  that  the  right  land  had 
been  shown  Derfus,  they  may  recover  back  the 
consideration  paid  therefor,  although  the  de- 
fendants did  not  know,  when  the  consideration 
was  paid,  that  Derfus  had  been  shown  the 
wrong  land,  and  although  they  made  no  repre- 
sentation to  the  purchasers  of  the  amount  of 
pine  on  the  land;  but  if  the  person  so  showing 
the  land  was  not  the  agent  of  the  defendants, 
all  other  circumstances  being  as  above  sup- 
posed, the  defendants  are  not  liable  in  this  ac- 
tion. This  is  the  doctrine  of  Law  v.  Grant,  37 
Wis.  548.  Hence  it  becomes  important  to  as- 
certain whether  the  person  who  showed  Derfu* 
the  wrong  land  was  or  was  not  the  agent  of 
the  defendants  in  that  behalf.  The  jury  did 
not  find  that  Seibert  was  the  agent  of  defend- 
ants to  sell  their  land,  but  the  undisputed  evi- 
dence establishes  the  fact  that  he  was.  The 
jury  found  that  Seibert  employed  Greeves  to- 
show  Derfus  the  land.  Was  Greeves  the  agent 
of  the  defendants?  The  answer  depends  upon 
the  question  of  Seibert's  authority  to  employ  a 
sub-agent  for  that  purpose.  The  rule  is  that  an 
agent  in  whom  is  reposed  some  trust  or  confi- 
dence in  the  performance  of  his  agency,  or 
who  is  required  to  exercise  therein  discretion 
or  judgment,  has  no  authority  to  intrust  the 
penormance  of  those  duties  to  another,  and 
thus  bind  the  principal  for  the  acts  of  the  lat- 
ter without  the  consent  of  his  principal. 
Numerous  cases  illustrating  this  rule  will  be 
found  cited  in  1  Am.  &  Eng.  Cyclop.  I<aw, 
868,  note  J^  On  the  other  hand,  an  agent  may 
appoint  a  sub-a^nt  to  do  acts  in  the  course  of 
the  agency  which  do  not  call  for  the  exercise 
of  jud^ent  or  discretion,  but  which  are  purely 
executive  or  ministerial,  and  the  principal  is 
bound  by  the  acts  of  such  sub-agent.  Benwiek 
V.  Bancroft,  56  Iowa,  627;  Lyon  v.  Jerome,  26 
Wend.  485;  E  well's  Evans,  Ag.  *48,  and  cases 
there  cited.  In  this  case  the  showing  of  the 
land  to  Derfus  was  a  mere  executive  or  minis- 
terial act,  requiring  no  exercise  of  judgment  or 
discretion,  and  it  was  therefore  entirely  com- 
petent for  Seibert  to  employ  Greeves  to  per- 
form it  It  may  be  observea  here  that  the  de- 
fendants knew  that  Greeves  had  been  selected 
by  Seibert  to  show  Derfus  the  land,  and  made 
no  objection  thereto.  Indeed,  it  seemed  to  be 
a  very  proper  appointment,  for  Greeves  had 
been  upon  the  lanu,  and  estimated  the  timber 
thereon,  and  of  course  knew  the  location  there- 
of, while  it  does  not  appear  that  Seibert  ever 
saw  the  land.  For  the  above  reasons  it  must 
be  held  that  Greeves  was  the  agent  of  the  de- 
fendants for  the  purpose  of  showing  the  lands 
to  Derfus,  and  the  defendants  are  responsible 
for  the  manner  in  which  he  performed  the  du- 
ties of  such  agency.  Greeves  did  not  in  per- 
son point  out  the  land  to  Derfus,  but  he  did  so 
just  as  effectually  as  thoueh  he  had  gone  upon 
the  land  in  person,  and  told  Derfus  that  it  was 
the  defendants'  land,  for  the  purchase  of  which 
he  was  negotiating.  He  told  Eirwin  what 
particular  tract  of  land  he  was  to  show  Derfus, 
and  Kirwin  showed  him  such  tract  as  he  was 
directed  to  do.  Thus  Eirwin  was  the  mere 
instrument  of  Greeves,  and  his  act  in  thu^ 
pointing  out  the  land  was,  in  substance  and 
legal  effect,  the  act  of  Greeves,  the  agent  of 
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the  defendants.  HcDce  there  is  no  question  in 
the  case  as  to  whether  KirwiD  was  or  was  Dot 
the  agent  of  the  defeodants  in  what  he  did. 
Litenaly  obeying  the  orders  of  Greeves,  as  he 
did,  bis  acts  were  the  acts  of  Greeves.  An 
agent  who,  because  of  the  trust  and  confidence 
reposed  in  bim  by  his  principal,  cannot  bind 
his  principal  by  the  acts  of  a  sub-airent,  may 
atill  employ  another  to  do  some  specific  act  iu 
the  business  of  his  agency;  and,  if  such  other 
do  that  act  as  directed,  the  principal  is  liable, 
not  because  the  person  performing  the  act  is 
his  agent,  but  because  the  act  is  the  act  of  his 
agent,  who  directed  it  to  be  done.  It  follows 
from  the  foregoing  views  that  the  defendants 
are  liable  for  the  act  of  their  agent  in  thus 
showing  Derfus  the  wrong  land,  although  he 
did  so  through  the  instrumentality  of  Elr- 
win. 

rv.  But  the  Judgment  may  be  upheld  on  an- 
other ground.    The  jury  found  that  the  de- 


fendants made  a  statement  to  Derfus  before  the 
sale  as  to  how  much  pine  timber  there  was  on 
the  land,  that  the  plaintiffs  relied  upon  such 
statement  in  making  the  purchase,  and  that  the 
same  was  false.  The  only  statement  on  that 
subject  mentioned  in  the  testimony  is  that  there 
were  at  least  2,000,000  feet  of  pme  timber  on 
the  land;  hence  it  must  be  inferred  that  this  is 
the  statement  which  the  jury  found  was  made 
by  the  defendants  to  Derfus.  Under  the  cir- 
cumstances of  the  case,  the  plaintiffs  are  ex- 
cusable for  not  verifying  the  accuracy  of  such 
statement  by  actual  inspection  of  the  land;  and 
under  the  above  finding,  without  regard  to  the 
question  of  agency,  the  plaintiffs  are  entitled 
to  recover.  And  it  is  quite  immaterial  that  the 
defendants  did  not  know  at  the  time  that  such 
statement  was  false.  Miner  v.  Medbury,  6 
Wis.  285, 
The  judgmeni  qf  the  Circuit  Court  must  be 
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Jacob  SCHWEITZER,  Appt. 
(....Conn....-) 

1«  A  proeeedin^  against  a  man  fbr  nefi^* 
iBCtLag  and  refi^iiigf  to  support  his 
wtfb*  under  Gen.  Stat.  9  84C2,  Is  a  criminal  pros- 
ecutioD. 

8.  A  complaint  which  charges  in  the 
irordB  of  the  Statute  the  offenfle  of  neirlect- 
fng  and  refusing  to  support  a  wife  under  Gen. 
Btat.,  •  8402,  without  alleging  a  marriage  to  her,  is 
sufficient. 

8.  Parol  evidence  of  an  alle^^  wife 
Is  admissible  on  the  question  of  marriage. 

4*  A  eertiflcate  pnrportinig^  to  be  an 
original  marriage  certificate  is  admissi- 
ble in  oonnection  with  the  testimony  of  the  al- 
lied wife  to  prove  marriage. 

6.  £Tidenoe  of  cohabitation  is  admissible 
88  tending  to  prove  a  marriage. 

6*  The  Iket  of  cohabitation  as  man  and 
wife  raises  a  presumption  of  legal  marriage. 

7-  A  confession  of  a  man  that  he  has 
been  married  to  a  certain  woman  is  admissi- 
ble as  evidence  of  the  marriage. 

8.  The  adultery  of  a  wilie  is  a  sufficient 
defense  to  a  charge  of  unlawfully  neglecting 
and  refusing  to  support  her,  under  Gen.  Stat., 
93402. 

9*  The  burden  of  proof  as  to  a  distinct 
defSBnse  in  a  criminal  prosecution  is  on  the  de- 
fendant. 

10.  Whenever  a  defense  in  a  criminal 
prosecuti«m  is  so  proved  that  a  rea- 
scmable  doubt  is  caused  as  to  any  part  of 

;  the  case,  the  defendant  is  entitled  to  the  benefit 
of  that  doubt  and  should  be  acquitted. 

11.  Tliepresnmpti<misthattheneg^lect 
or  reftisal  of  a  husband  to  support  his 
wifia  is  unlawAil*  and  the  burden  is  on  bim, 
when  charged  therewith,  to  prove  its  lawfulness 
by  a  preponderance  of  evidence,  in  order  to  have 
nch  defense  considered  by  the  Jury  in  deter- 
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mining  whether  or  not  the  prosecution  has  proved 
its  case  beyond  a  reasonable  doubt. 


(Septembers,  1880.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  New  Haven 
County  entered  upon  a  verdict  of  guilty  afier 
trial  of  a  prosecution  under  Gen.  Btat.,  §  8402, 
for  neglect  and  refusal  of  defendant  to  support 
his  wife,  which  had  been  appealed  from  a  jus- 
tice of  the  ■peace.    Beversed. 

The  case  is  fully  stated  in  the  opinion. 

Messrs,  E.  P.  Arvine  and  C.  A*  Har- 
rison* for  appellant: 

The  complaint  does  not  allege  that  Schweitzer 
had  any  wife.  In  criminal  pleading  nothing 
shall  be  taken  by  intendment. 

State  ▼.  Thurstin,  86  Me.  206. 

The  complaint  should  have  alleged  to  whom, 
when  and  where  he  was  married. 

2  Bishop,  Crim.  Proc.  §§  881,  886;  Datns  ▼ 
Gam.  13  Bush  (Ky.)  818;  Stater.  LaBore,  26 
Vt.  765;  Dinninger  v.  State,  52Ind.  826;  Zook 
V.  State,  47  Ind.  463;  Jester  v.  State,  14  Ark. 
552;  Peaplev,  Hall,  19Cal.425;  Oroiier  ▼.  State, 
6  Fla.  89;  Lewdlen  v.  State,  18  Tex.  588. 

It  is  insufficient  to  allege  the  offense  in  the 
words  of  the  statute,  where  the  statutory  de- 
scription does  not  complete  it. 

State  V.  Jackson,  89  Conn.  280. 

The  certificate  of  marriage  should  not  have 
been  admitted  without  proof  of  the  signature 
of  the  person  by  whom  it  purported  to  be 
signed,  and  that  he  was  a  clergyman. 

State  V.  Dooris,  40  Conn.  145. 

The  admission  of  the  accused  that  he  was 
married,  and  proof  of  reputation  and  cohabita- 
tion, were  inadmissible. 

State  V,  RMwell,  6  Conn.  449;  t%wi.  ▼.  Little- 
John,  15  Mass.  168. 

The  court  erred  in  charging  the  jury  that  th« 
accused  roust  prove  his  defense  of  adultery  be- 
yond a  reasonable  doubt. 

Mead  t.  Rusted,  52  Conn.  59. 
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Mr.  William  B.  Stoddard,  with  Mr, 
Georg^e  M.  Gunny  Proa.  Atty,,  for  the  State: 

This  is  substantially  a  civil  proceeding  to 
compel  the  accused  to  perfonn  his  duties  as 
husband. 

Fenn  v.  Barieroft,  49  Conn.  218. 

Therefore  the  strict  rules  of  criminal  pro- 
cedure should  not  be  enforced  to  their  full  ex- 
tent as  in  indictments  for  bigamy  and  adultery. 

Ilamyniek  v.  Brongon,  5  Day,  2D3;  State  v. 
Bo8weU,  6  Conn.  448. 

The  evidence  offered  by  the  State  to  prove 
luarriage  was  admissible. 

Bishop,  Mar.  and  Div.  ?§  125, 126;  2  Greenl. 
Ev.  ^463;  Bayea  v.  Feaple,  26  JS.  Y.  890;  *bto(« 
V  Bansell,  41  Conn.  440. 

The  charge  of  the  court  that  where  the  de- 
fendant excuses  himself  in  refusing  to  support 
his  wife,  upon  the  ground  that  she  was  guilty 
of  the  crime  of  adultery,  even  if  we  admit  that 
the  charge  throws  the  burden  of  proving  the 
crime  beyond  a  reasonable  doubt  upon  the  de- 
fendant, was  correct. 

Brig  Struggle  v.  United  States,  13  tJ.  S.  9 
Cranch.  71  (8  L.  ed.  660);  McConnell  v.  Deld- 
ware  Mut.  S.  Jns.  Co.  18  111.  228;  Lexington 
F.  Jns.  Co.  V.  Paver,  16  Ohio,  831;  Strader  v. 
Mullane,  17  Ohio  St.  626;  Bissell  v.  Wert,  35 
Ind.  60;  Wonderly  v.  Hokes,  8  Blackf.  589; 
Ellis  V.  Lindley,  88  Iowa,  461;  Fountain  v. 
West,  23  Iowa,  9;  Pohton  v.  See,  54  Mo.  291', 
Clark  V.  Dibble,  16  Wend.  601;  Berckmans  v. 
Berekmam  17  N.  J.  Eq.  454;  Taylor  v.  Morris, 
21L  N.  J  Eq.  607;  Sieinman  v.  Mc  Williams,  6 
Pa.  170,  Oarman  v.  Sutton,  32  Pa.  247;  Free- 
man V.  Freeman,  31  Wis.  235;  2  Greenl.  Ev. 

5  426,  Blaeser  v.  Milwaukee  Mut.  Ins.  Co.  87 
Wis.  38,  Com.  v.  MeFTie,  1  Gray,  68. 

The  defendant  was  not  entitled  to  the  defense 
that  the  adultery  of  his  wife  excused  his  non- 
support,  sc  long  as  she  remained  his  wife. 

bishop,  Mar.  and  Div.  §  578;  Tyler,  Infancy 
and  Co^ertuie,  2d  ed.  pp.  309,  870. 

Tht  complaint  is  sufficient.  The  offense  is 
charged  in  the.  language  of  the  Statute. 

State  M.  Cady,  47  Conn.  46;  State  v.  Lock- 
baum,  88  Conn.  400;  State  r.  Bierce,  27  Conn. 
819. 

Andrews,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  was  prosecuted  before  a  jus- 
tice of  the  peace  in  the  Town  of  Milford,  under 
section  8402  of  the  General  Statutes,  for  unlaw- 
fully neglecting  and  refusing  to  support  his 
wife,  ana  was  convicted.  He  appealed  to  the 
criminal  side  of  the  Court  of  Common  Pleas  in 
New  Haven  County.  In  the  latter  court  he 
demurred  to  the  complaint,  on  the  ground  that 
it  merely  charged  the  defendant  with  ncfflecting 
and  refusing  to  support  his  wife,  and  did  not 
allege  a  marriage  to  her.  The  demurrer  was 
overruled,  and  the  defendant  was  tried  to  the 
jury  upon  the  plea  of  not  guilty.  He  was  con- 
victed and  has  now  appealed  to  this  court. 

The  attorney  for  the  State  suggests  at  the 
opening  of  his  argument  that  this  is  in  sub- 
stance a  civil  proceeding,  although  criminal 
in  form,  analogoiis  to  proceedings  under  the 
Bastardy  Act.  We  are  of  opinion  that  this  is 
a  criminal  prosecufion.  The  reasons  ,civen  in 
State  V.  Keenan,  57  Conn.  286,  are  decisive. 
See  also  t^iate  v.  Ransell,  41  Conn.  440. 
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There  are  twelve  reasons  ot  appeal,  the  first 
nine  of  which  may  be  very  briefly  dispoaed 
of. 

The  demurrer  was  properly  overruled.  The 
offense  is  charged  in  the  words  of  the  Statute. 
Wliiting  v.  StaU,  14  Conn.  487;  State  v.  Bieree^ 
27  Conn.  819;  State  v.  Lockbaum,  88  Conn.  400; 
StaU  V.  Cady,  47  Conn.  46. 

The  evidence  of  Mary  Schweitzer,  the  al- 
leged wife,  that  she  was  married  to  the  defend- 
ant, was  admissible.  Marriage  is  a  fact  that 
may  be  proved  by  parol.  Wharton,  Ev.  §  84;. 
Hayes  v.  People,  25  N.  Y.  890;  Fenton  v.  Beed, 
4  Johns.  52. 

Even  in  cases  where  an  actual  marriage  is 
required  to  be  proved  in  contradistinction  to  an 
implied  one,  as  in  criminal  conversation,  or 
bigamy,  or  incest,  the  marriage  may  be  proved 
by  the  testimony  of  any  competent  witness  wba 
was  present  at  its  celebration.  Morris  v.  Miller, 
4  Burr.  2057;  Rex  v.  HassaU,  2  Car.  &  P  434^ 
note-.  State  v.  Roswell,  6  Conn.  446. 

The  certificate  was  adm  issible.  It  was  offered 
as  and  purported  to  be  the  original  marriage 
certificate.  It  was  clearly  admissible  in  con- 
nection with  the  testimony  of  Mrs.  Schweitzer. 
Northrop  v.  KnovOes,  52  Conn.  522;  Swifts 
Ev.  5. 

The  evidence  of  cohabitation  was  admisjd- 
ble.  The  fact  of  cohabitation  as  man  and 
wife  raises  a  presumption  of  a  legal  marriage. 
Wharton,  Ev.  §§  84,  1297. 

Cohabitation  does  not  make  a  marriage,  but 
it  is  evidence  from  which  a  Jury  have  a  right 
to  find  an  actual  maniage.  CampbeUY.Camp- 
beU,  L.  R.  1  H.  L.  Sc.  193. 

In  this  case  L^^refCrans worth  said:  "By  the 
law  of  England,  and  I  presume  of  all  other 
Christian  countries,  where  a  man  and  a  woman- 
have  long  lived  together  as  man  and  wife,  and 
have  been  so  treated  by  their  friends  and  neich- 
bors,  there  is  a  prima  facie  presumption  that 
they  really  are  and  have  been  what  they  profess 
to  be." 

We  see  no  reason  why  the  confession  of  the 
defendant  that  he  had  been  married  to  Mary 
was  not  admissible  against  him.  It  was  a  fact 
peculiarly  within  his  knowledge. 

The  sixth,  seventh,  ei&rhth  and  ninth  reasons 
of  appeal  are  but  repetitions  of  the  same  thought 
The  court  could  not  properly  instruct  the  jury 
that  there  was  no  sufficient  evidence  of  a  mar- 
riage when  there  was  before  them  evidence 
tending  to  prove  a  marriacre,  and  from  which 
they  had  the  right  to  find  a  marriage  in  fact. 
The  claim  presented  by  the  twelfth  reason  of 
appeal  wns  not  made  on  the  trial. 

The  defendant,  for  the  purpose  of  showing 
that  he  was  not  liable  to  the  prosecution,  of- 
fered evidence  tending  to  show,  and  claimed 
that  he  had  proved,that  his  wife  had  committed 
adultery  previous  to  the  time  he  turned  her  out 
of  doors  and  refused  to  support  her.  Upon 
this  evidence  he  requested  the  court  to  charge 
the  jury  "that  if  they  believed  Mrs.  Schweitzer 
to  have  been  guilty  of  adultery  prior  to  the 
separation,  their  verdict  should  be  for  theao- 
cused."  The  court  charged  that  *'be"  (the  de- 
fendant) "must  support  her  unless  there  is  some 
legal  reason,  and  a  lawful  reason  assigned  by 
the  defense  is  adultery.  The  defense  claim 
that  this  woman  had  been  guilty  of  adultery, 
and  they  have  introduced  evidence  to  sustain 


1869. 


State  of  Conmecticut  y.  Schwsitzbb. 


121 


tbat  claim,  and  I  would  say  to  you  that  the 
burdeii  of  proof  is  as  absolute  and  as  biDding 
upon  tbem  as  upon  the  State.  Their  evidence 
in  that  case  must  not  be  enough  simply  to  raise 
the  suspicion  of  adultery.  Thev  must  have 
more  tiian  simply  thrown  a  shadow  of  doubt 
over  the  virtue  and  chastity  of  the  woman;  they 
must  go  further  on  their  part  of  the  case  and 
show  you  beyond  a  reasonable  doubt  that  the 
woman  has  been  guilty  of  adultery.  If  they 
have  satisfied  you  that  the  woman  has  been 
guilty  of  adultery,  then  that  is  a  sufficient  legal 
excuse  and  your  verdict  should  be  not  guilty." 
The  tenth  and  eleventh  reasons  of  appeal  are 
predicated  upon  the  request  and  the  charge. 

We  think  the  court  was  correct  in  charging 
that  adultery,  if  proved,  was  a  sufficient  de- 
fense. A  husband  may  lawfully  refuse  to  sup- 
port an  adulterous  wife.  1  Sel wyn ,  Nisi  Prius, 
Wheat.  &  Whart.  ed.  205-207;  QUI  v.  Bead,  5 
R  1.  848;  Hunttr  v.  Boucher  8  Pick.  289; 
Schouler,  Dom.  Rd.  91;  1  Bishop,  Mar.  and 
Div.  §  578. 

In  criminal  cases  the  general  rule  is  that  be- 
fore a  conviction  can  be  had  the  jurv  must  be 
satisfied  upon  all  the  evidence  beyond  a  reason- 
able doubt  of  the  affirmation  of  the  issue  pre- 
sented by  the  State;  to  wit,  that  the  accused  is 
radty  in  manner  and  form  as  charged  in  the 
mformation.  In  criminal  Jurisprudence  the 
law  itself  holds  an  uneven  balance;  it  imposes 
upon  the  State  the  burden  of  proving  the  case 
set  forth  in  theinformation,  in  all  its  parts,  be- 
yond a  reasonable  doubt*  and  commands  juries 
that  if  the  case  is  not  so  proved  to  acquit  the 
accused.  In  a  criminal  trial  upon  the  plea  of 
not  guilty,  the  main  issue  is— and  there  is 
itricUy  but  one— "Is  the  prisoner  guilty  or  not 
guilty  of  the  crime  charged  against  him?"  Up- 
on that  issue  the  burden  of  proof  is  on  the 
State  from  the  beginning  to  the  end  of  the  trial: 
it  never  shifts;  and  the  jury  in  their  ultimate 
analysis  of  the  entire  evidence  in  the  case  must 
find,  in  order  to  convict,  that  all  the  conditions 
of  guilt  against  the  prisoner  have  been  proved 
beyond  a  reasonable  doubt.  If  the  case  is  not 
80  proved  in  every  material  part,  then  it  is  the 
duty  of  the  jury  to  acquit.  If  the  defendant 
relies  upon  some  distinct  substantive  ground  of 
defense  not  necessarily  connected  with  the  trans- 
action on  which  the  mformation  is  founded,  as 
insanity,  or  self  defense,  or  an  alibi,  or,  as  in 
the  case  at  bar,  the  adultery  of  the  wife,  he 
mu^  prove  it  as  an  independent  fact.  As  to 
such  ract  he  presents  a  subordinate  issue  upon 
which  be  goes  forward  with  his  evidence  and 
the  State  rebuts.  And  as  the  purpose  of  such 
a  defense  is  to  subvert  or  to  render  doubtful 
some  material  part  of  the  case  necessary  to  be 
proved  in  order  to  convict  him,  it  is  incumbent 
upon  the  defendant  to  establish  the  fact,  or 
facts,  which  coustitute  his  defense,  by  such  a 
weight  of  evidence  as  will  be  sufficient  to  ac- 
complish that  purpose. 

The  cases  differ  as  to  what  that  weight  of 
evidence  is.  Some  of  them  hold  that  the  de- 
fense must  be  proved  beyond  a  reasonable 
doubt;  others  that  the  jury  should  be  governed 
by  the  preponderance  of  the  evidence,  and  still 
others  st«m  to  hold  that  the  prosecution  must 
iubtitantially  disprove  the  defense.  Some  of 
the  difference  is  apparent  rather  than  real  and 
arises  from  using  the  term  "burden  of  proof," 
6  L.  R.  A. 


and  the  term  "reasonable  doubt, ''without  clear- 
ly discriminating  whether  the  term  is  appliedi 
to  the  defense  or  to  some  part  of  the  prosecu- 
tion. 

All  authorities  agree  that  the  burden  is  upon- 
the  State  to  make  out  its  accusation  in  a  crim- 
inal case  beyond  all  reasonable  doubt.  It  seems^ 
to  be  agreed  with  substantially  the  same  una- 
nimity Uiat  when  a  defendant  desires  to  set  up 
a  distinct  defense,  such  as  is  above  mentioned, 
he  must  bring  it  to  the  attention  of  the  court; 
in  other  words,  he  must  prove  it.  A  fact  con- 
troverted before  any  tribunal  can  hardly  be 
said  to  be  proved  at  all  unless  there  is  more  evi- 
dence in  its  support  than  there  is  against  it.  If 
the  evidence  for  and  against  it  is  of  precisely 
equal  weight  the  fact  is  not  proved.  If  the  evi- 
dence in  su{)port  is  of  greater  weight  than  the 
opposing  evidence,  then  the  fact  is  proved.  If 
the  excess  in  weight  is  slight,  then  the  fact  ia 
proved  only  by  a  preponderance  of  the  evidence. 
But  if  the  excess  of  weight  is  so  great  as  to  ex- 
clude all  reasonable  doubt  as  to  the  existence  of 
the  fact,  then  the  fact  is  proved  beyond  reason- 
able doubt.  Between  the  line  where  a  fact  is 
proved  by  only  a  preponderance  of  the  evidence 
and  the  line  where  it  is  proved  beyond  all  rea- 
sonable doubt,  there  may  be  quite  a  wide  field. 

The  defendant  must  prove  his  defense, — that 
is,  he  must  produce  more  evidence  in  support 
of  it  than  there  is  against  it.  When  he  has 
done  this  by  a  preponderance  of  the  evidence 
the  defense  becomes  a  fact  in  the  case  of  which, 
the  jury  must  take  notice  in  making  up  their 
verdict  and  dispose  of  it  according  to  the  rule 
before  stated,  that  the  burden  is  upon  the  State 
to  prove  ever}'  part  of  the  case  against  the  pris- 
oner beyond  a  reasonable  doubt.  It  might  hap- 
pen in  some  cases  that  the  defense  woiud  itself 
have  to  be  proved  to  a  moral  certainty  before 
it  would  create  a  reasonable  doubt  as  to  any  of 
the  conditions  of  guilt  In  other  cases  it  might 
so  happen  that  when  the  defense  was  proved 
by  no  more  than  a  preponderance  of  the  evi- 
dence it  would  cause  such  a  doubt  as  to  some 
material  fact  in  the  prosecution.  But  whether 
a  greater  or  a  less  weight  of  evidence  be  re- 
quired, whenever  the  defense  is  so  proved  that 
a  reasonable  doubt  \b  caused  as  to  any  part  of 
the  case,  the  defendant  is  entitled  to  the  benefit 
of  that  doubt  and  should  be  acquitted. 

This  we  think  is  the  true  rule  upon  principle, 
and  it  is  in  accordance  with  the  later  and  better 
considered  cases.  State  v.  Hoyi,  46 Conn.  830; 
State  V.  Johnson,  40  Conn.  136;  State  v.  Law- 
rence, 67  Me.  574;  State  v.  Jones,  50  N.  H.  309; 
BroiherUm  v.  PeopU,  75  N.  Y.  159;  aConnelt 
V.  People,  87  N.  Y.  877;  Walker  v.  PeopU,  88 
N.  Y.  81;  Com.  v.  Eddy,  7  Gray,  683;  Com,  v. 
York,  9  Met.  93;  PeoplcY,  Garhutt,  17  Mich.  9; 
StaU  V.  Marler,  2  Ala.  43;  State  v.  Nixon,  32 
Kan.  205;  Hopps  v.  Peoj^,  31  Bl.  385;  Dacty 
V.  People,  116  Bl.  665;  OrtwHn  v.  Com.  76  Pa. 
414. 

In  the  case  of  Brotherton  v.  People^  75  N.  Y 
159,  cited  above,  the  court,  speaking  by  Judge 
Church,  used  the  following  language:  "Crimes 
can  only  be  committed  by  human  beings  who 
are  in  a  condition  to  be  responsible  for  their 
acts,  and  upon  the  general  proposition  the  pros- 
ecutor holds  the  affirmative  and  the  burden  of 
proof  is  upon  him.  Sanity  being  the  norma?, 
and  usual  condition  of  mankind  the  law  pre 
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sumes  that  every  individual  is  in  that  state. 
Hence  a  prosecutor  may  rest  upon  that  pre- 
«un)ption  without  other  proof.  The  fact  is 
deemed  to  be  proved  prima  facie.  Whoever 
<]enies  this  or  mter poses  a  defense  based  upon 
its  untruth,  must  prove  it;  the  burden,  not  of 
the  general  issue  of  crime  by  a  competent  per- 
son, but  the  burden  of  overthrowing  the  pre- 
-siunption  of  sanity  and  of  showing  insanity,  is 
tipon  the  person  who  alleges  it;  and  If  evidence 
is  given  tending  to  establish  insanity,  then  the 
general  question  is  presented  to  the  court  and 
jury  whether  the  crime,  if  committed,  was  com- 
mitted by  a  person  responsible  for  his  acts;  and 
upon  this  question  the  presumption  of  sanity 
and  the  eviaence  are  all  to  be  considered,  and 
the  prosecutor  holds  the  affirmative,  and  if  a 
reasonable  doubt  exists  as  to  whether  tbe  pris- 
oner is  sane  or  not,  he  is  entitled  to  the  benefit 
of  the  doubt  and  to  an  acquittal." 

In  Peoples.  Sehryter,  42  N.  Y.  1,  the  prison- 
er was  indicted  for  manslaughter.  On  the  trial 
he  claimed  that  he  acted  in  self  defense  and 
that  the  killing  was  justifiable.  It  was  held 
that  he  must  produce  tbe  same  decree  of  proof 
that  would  be  required  if  the  blow  inflicted  had 
not  produced  death  and  he  had  been  sued  for 
an  assault  and  battery  and  had  set  up  a  justifi- 
cation. He  must  make  it  appear  to  the  jury 
that  he  was  justified.  It  is  not  sufficient  for 
him  to  raise  a  reasonable  doubt,  neither  is  it 
necessary  for  him  to  establish  his  justification 
beyond  a  reasonable  doubt.  He  must  make 
his  defense  appear  to  the  jury,  availing  himself 
of  all  the  evidence  in  the  case  on  either  side. 

In  Com.  ▼.  Choaie,  105  Mass.  451,  the  de- 
fendant was  indicted  for  burning  a  bam.  The 
defense  was  an  alibi.  On  the  trial  the  defend- 
ant offered  evidence  tending  to  show  where  he 
was  before,  at  and  after  tbe  time  of  the  fire, 
and  that  he  was  so  situated  that  he  could  not 
have  committed  the  crime.    The  judge  in- 


structed the  jury  '*tbat  when  the  defendant 
sought  to  establish  the  fact  that  he  was  at  a 
particular  place  at  any  ^ven  time,  and  wished 
them  to  take  it  as  an  affirmative  fact  proved, 
the  burden  of  proof  was  upon  him,  and  if  be 
failed  in  maintaining  that  burden  the  jury 
could  not  consider  it  as  a  fact  proved  in  the  case; 
that  the  burden  was,  however,  upon  the  govern- 
ment to  show  that  the  defendant  was  present  at 
the  time  of  the  commission  of  the  crime,  and 
as  bearing  upon  that  question  the  jury  were  to 
consider  all  the  evidence  offered  bv  the  defend* 
ant  tending  to  prove  an  alibi;  and  if  upon  all 
the  evidence  tbe  jury  entertained  a  reasonable 
doubt  as  to  the  presence  of  the  defendant  at  the 
fire  they  were  to  acquit."  The  charge  was  held 
to  be  correct.  See  also  State  v .  McVracken^  66 
Iowa,  569;  State  v.  Hamilton,  57  Iowa,  596. 

In  tbe  present  case  the  defendant  was  charged 
with  having  unlawfully  neglected  and  refined 
to  support  his  wife.  There  was  evidence  tend- 
ing to  prove  the  marriage,  and  the  refusal  to 
support  was  not  denied.  The  burden  of  proof 
to  show  tbe  unlawfulness  of  tbe  neglect  was 
upon  the  State  as  fully  as  to  show  tbe  neglect 
itself.  Ordinarily  the  conduct  of  married 
women  is  such  that  when  any  husband  neglects 
"or  refuses  to  support  his  wife  the  law  itself  pre- 
sumes such  neglect  to  be  unlawful.  Having 
shown  the  marriage  and  the  neglect,  the  attor- 
ney for  the  State  could  safely  rest  upon  that 
presumption.  The  unlawfulness  was  deemed 
to  be  proved  prima  facie.  And  when  the  de- 
fendant interposed  a  defense  based  upon  such 
misconduct  oi  his  wife  as  made  it  lawful  for 
him  to  refuse  to  support  her,  it  was  incumbent 
upon  him  to  prove  such  misconduct  as  he  set 
up,  that  is,  her  adultery,  and  to  prove  it,  as  be- 
fore stated,  by  a  preponderance  of  evidence. 

There  was  error  in  the  charge  of  the  court 
upon  this  point,  and  a  neu>  trial  miuit  be  granted 

In  this  opinion  the  other  Judges  concurred^ 
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!•   Althouf^h   ezelnslTe  Jurisdiction  is 
^▼en  to  the  court  of  special  sessions 

by  Code  Crim.  Froct  fi  66,  subd.  82,  as  amended  by 
chap.  879,  Laws  1884,  over  proflocutions  for  vlol£^ 
tions  of  the  Rzcise  Law,  in  which  complaints  are 


made  to  a  committing  mafffstrate,  yet,  if  during 
the  preliminary  examination  for  the  purpose  of 
determiningr  whether  a  warrant  shall  issue,  tbe 
case  is  withdrawn  ftom  tbe  maeristrate  with  his 
consent,  it  may  be  subsequently  presented  to  the 
grand  Jury  and  tried  in  the  court  of  sessions. 

2.  Where  a  number  of  persons  purchase 
and  store  liquor  and  appoint  an  agent  to 
manage  it,  and  he,  without  a  license,  upon  th*:, 
application  of  one  of  the  number,  separates  o 
small  quantity  of  the  liquor  from  the  general 
mass,  fixes  Its  value,  delivers  it  to  the  applicant. 


NOTB.— Social  clubs;  ewuion  of  liquor  law  hy* 
A  club  properly  organized  in  good  faith  under 
Act  No.  22  of  the  Public  Acts  of  1888  cannot  piur- 
chase  liquors  by  the  quantity  and  distribute  them 
among  its  members,  receiving  pay  by  tbe  glass, 
without  being  liable,  under  tbe  Laws  of  Michigan, 
to  pay  a  retail  tax  for  selling  such  liquors  and  ex- 
hibit the  tax  receipt.  People  v.  Boole  (Mich.)  2 
L.R.A.494. 

Where  the  steward  of  a  social  club  furnished 
liquors  to  the  members  at  a  fixed  price  sufllcient  to 
cover  the  cost,  but  not  for  tbe  purpose  of  profit,  it 
was  held  a  sale,  and  in  violation  of  tbe  Local  Option 
Act  State  v.  Lockyear,  06  N.  a  688. 
e  L.  R.  A. 

See  also  10  L.  R.  A.  64;   11  L.  R. 
30  L.  R.  A.  500;  31  L.  R.  A.  510;  34  L.  R. 


Where  an  incorporated  association  purchases  bc<  c 
outside  of  the  State  of  Kansas,  and  brings  It  \nta 
tbe  State,  and  then  sells  chips  to  its  members,  each 
chip  representing  a  drink  or  glass  of  beer,  the  mem- 
ber of  tbe  association  who  sells  these  chips,  and  the 
member  of  the  association  who  delivers  the  beer  on 
the  return  of  tbe  chips,  and  the  president  of  the  as- 
sociation, who  is  present  at  the  time,  and  knows  of 
these  things,  may  be  prosecuted,  convicted  and 
punished  for  selling  intoxicating  liquor  in  violation 
of  law.   State  v.  Horacek  (Kan.)  8  L.  R.  A.  687. 

The  officers  of  a  social  club,  whose  steward  fur- 
nishes the  members  with  food,  and  with  beer  by 
the  glass,  at  a  fixed  price,  to  be  oonsumed  at  the 

A.  593;  20  L.  R.  A.  185;  26  L,  R.  A.  573; 
A.  94. 
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andreoelYeB  Its  value  or  price  in  money,  ftU  the 
penone  being  dealt  with  on  a  cash  basis  and  re- 
oeivinflr  no  other  consideration  than  is  accorded 
to  ready-money  costomers  at  a  public  bar,  the 
tnuMBCtion  is  a  sale  and  subjects  the  agent  to  pros- 
ecution for  violation  of  the  Excise  Iaw,  and  the 
fact  that  he  claims  to  be  acting  as  steward  for  a 
aocSal  dub  which  owns  the  liquor  is  immaterial. 

(October  8,  1889.) 

CROSS  APPEALS  from  a  judgment  of  the 
General  Term  of  the  Supreme  Court,  Fifth 
Department.tbe  People  appealing  from  so  much 
of  the  judgment  88  reverses  the  judgment  of 
the  Cayuga  Court  of  Sessions  convicling  de- 
fendant for  violating  the  Excise  Law,  and  de> 
fendant  appealing  from  so  much  of  the  judg- 
ment as  grants  a  new  trial.    Reversed. 

The  facts  sufficiently  appear  in  the  opinion  of 
the  court  and  in  that  of  the  general  term,  which 
is  as  follows: 

Haioht,  J.: 

Information  was  first  filed  before  a  justice  of 
the  peace,  who  entered  upon  an  examination  of 
the  persons  designated  in  the  information. 
Pending  such  examination,  and  before  a  war- 
Tant  was  issued,  the  attorneys  for  the  complain- 
ant notified  the  justice  that  tbejr  had  concluded 
to  proceed  no  further  before  him,  but  had  de- 
cided to  take  the  matter  before  the  grand  jury 
of  the  county.  The  justice  thereupon  did  noth- 
ing further  m  the  case,  but  thereupon  sent  the 
papers  to  the  district  attorney.  Subsequently 
the  defendant  was  indicted  by  the  grand  jury 
of  the  county,  and.  upon  the  trial  of  the  indict- 
ment«  and  after  tne  evidence  was  closed,  the 
defendant  asked  the  court  to  instruct  the  jury 
to  acquit  the  defendant,  or  that  his  discharge  be 
ordered  on  the  ground  that  it  appears  from  the 
evidence  that  neither  the  grand  jury  that  found 
the  indictment  nor  the  trial  court  had  or  has 
anjr  jurisdiction  of  the  subject  matter,  the  com- 
plaint having  been  previously  made  to  the  court 
of  special  sessions  of  the  county  for  the  same 
offense  charged  in  the  indictment.  The  court 
denied  the  requests,  and  exception  was  taken 
by  the  defendant. 

The  provision  upon  which  this  motion  is 
based  is  as  follows:  "Subject  to  the  power  of 
removal  provided  for  in  this  chapter,  courts  of 
special  sessions,  except  in  the  City  and  County 
of  New  York  and  the  City  of  Albany,  have,  in 
the  first  instance,  exclusive  jurisdiction  to 
hear  and  determine  charges  of  misdemeanors 
committed  within  their  respective  counties,  as 
follows:  .  .  .  When  a  complaint  is  made  to 
or  a  warrant  is  issued  by  a  committing  magis- 
trate for  a  violation  of  the  law  relating  to  excise 
and  the  regulation  of  taverns,  inns  and  hotels; 


or  for  unlawfullpr  selling  or  giving  to  any  In- 
dian spirituous  hquors  or  intoxicating  drinks." 
Code  Crim.  Proc.  g  5C,  subd.  82,  as  amended 
by  chap.  879  of  1884. 

The  provision  is  so  clear  and  explicit  as  to  re- 
quire no  interpretation.  When  a  complaint  is 
made  to  a  committing  magistrate  for  a  viola- 
tion of  the  law  relating  to  excise,  the  magis- 
trate, subject  to  the  power  of  removal  provided 
for,  obtains  exclusive  jurisdiction  to  hear  and 
determine  the  charge. 

In  this  case  complaint  in  writing  was  filed 
with  the  magistrate,  and  under  the  provisions 
of  this  section  he  doubtless  acquired  exclusive 
lurisdlction  of  the  case;  but  it  appears  that  dur- 
ing the  preliminary  examination  of  the  wit- 
nesses for  the  purpose  of  determining  whether  a 
warrant  should  issue,  the  attorney  for  the  com- 
plainant decided  to  take  the  matter  before  the 
grand  jury,  and  so  notified  the  justice.  There 
was  no  order  of  discontinuance  entered,  but  the 
justice  appears  to  have  acquiesced  in  the  prop- 
osition to  lay  the  matter  before  the  grand 
jury,  for  he  thereupon  sent  the  papers  to  the 
district  attorney  of  the  county.  We  are  conse- 
quently of  the  opinion  that  what  took  place 
amounted  to  the  withdrawal  and  discontinu- 
ance of  the  case  before  the  magistrate,  and  that 
he  acquiesced)  and  consented  to  such  with- 
drawal and  discontinuance,  thus  surrendering 
his  jurisdiction  of  the  cose,  and  that  the  grana 
jury  and  court  of  sessions  were  subsequently 
invested  with  jurisdiction. 

The  defense  was  that  the  defendant  was  a 
steward  of  a  social  club;  that  the  liquor  sold  by 
him  was  to  members  of  the  club.  The  court, 
in  its  charge  to  the  jury,  stated  that  it  api^eared 
from  the  evidence  that  friends  of  members 
of  the  association  sometimes  visited  the  club- 
house, and  that  such  friends  had  been  delivered 
liquor,  upon  the  order  of  the  members,  which 
was  paid  for  by  the  members;  and  then  charged, 
in  substance,  that  a  delivery  of  liquors  upon 
the  order  of  a  member  to  a  party  not  a  mem- 
ber, and  the  payment  by  the  member  to  the 
steward,  constitutes  a  sale  of  intoxicating  liq- 
uors within  the  provisions  of  the  Statute  for- 
bidding such  sale  without  a  license.  Excep- 
tion was  taken  by  the  defendant  to  this  charge 
It  was  the  only  question  submitted  to  the  jury, 
and  the  conviction  must  be  deemed  to  have 
been  made  upon  this  theory. 

Social  clubs,  for  legitimate  purposes,  are  au- 
thorized by  the  Statute,  and  when  approved  by 
a  justice  of  the  supreme  court  of  the  district  in 
which  tbe  club  is  located,  a  certificate  may  be 
filed  and  the  club  incorporated.  Under  such 
organizations  the  property  of  tbe  club  becomes 
the  joint  property  of  its  members,  and  the  fur- 
nishing of  liquors  or  wines  to  the  members  by 


elob,  are  not  guilty  within  the  Excise  Law.  Seim 
T.  state,  55  Md.  Sas,  a»  Am.  Bep.  419. 

The  rale  that  the  polloe  will  be  prevented  from 
fDTudiDi;  the  precinctB  of  a  sodal  club  or  interferlngr 
-with  its  property-  does  not  apply  to  a  ball  driven  by 
it  tickets  to  which  are  sold  to  all  persons,  and  at 
wliicdi  winei  and  llquois  are  sold  to  all  persons  wiU- 
ioff  to  pay  therefor.  Cerde  Francais  de  L^Har- 
moole  V.  French,  44  Han,  128. 

A  clab  properly  organized  in  grood  faith,  imder 
IflehigBn  Pub.  Acts  1888,  No.  S8,  cannot  purchase 
liqinocs  by  tbe  quantity  and  dlstribntothem  among 
its  membeiB,  receiving  pay  therefor  as  they  are 
«LuR.  A. 


distributed  by  the  glass,  the  proceeds  to  go  mto  the 
treasury  of  the  dub,  to  be  used  in  purchasing  other 
liquors  or  in  paying  expenses, without  being  liable, 
under  the  laws  of  Michigan,  to  pay  a  retail  tax  for 
selling  such  liquors,  and  exhibit  the  tax  receipt. 
People  V.  Soule  (Mich.)  2  L.  B.  A.  4M. 

Where  liquor  is  sold  on  the  club  premises  by  the 
steward  of  the  club  to  persons  not  members  of  the 
club,  without  a  proper  license,  contrary  to  the  or- 
ders of  the  trustees  or  managing  committee,  and 
without  their  knowledge  or  assent,  tbe  trustees  are 
not  responsible  for  the  unlawful  sale  by  the  stew- 
ard.  Newman  v.  Jones,  L.  K.  17  Q.  B.  Dlv.  182. 
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the  steward  is  oot  a  violation  of  the  Statute, 
and  we  do  not  understand  that  the  entertaining 
of  a  guest  or  friend  by  a  member  with  wines  or 
liquor  at  the  club-house  would  be  any  more  a 
violation  of  the  Statute  than  it  would  if  such 
entertainment  was  given  at  his  private  resi- 
dence. Com,  ▼.  Bwig,  145  Mass.  119,  6  New 
Eng.  Rep.  177. 

We  are,  consequently,  of  the  opinion  that  the 
charge  was  erroneous  and  that  the  exception 
thereto  was  well  taken. 

It  is  contended,  on  the  part  of  the  district  at- 
torney, that  the  club  was  a  fraudulent  concern 
organized  for  the  purpose  of  evadin?  the  Ex- 
cise Law.  The  evidence  tends  to  show  that 
the  defendant  had  previously  been  a  saloon 
keeper  occupying  the  same  premises;  that  he 
was  refused  a  license,  and  thereupon  this  club 
was  organized,  and  a  portion  of  the  premises  in 
which  the  bar  was  located  was  leased  to  the 
club;  that  the  defendant  became  the  treasurer 
and  steward  of  the  club;  that  he  has  made  all 
the  purchases  of  liquors  in  the  name  of  the 
club  and  sold  them  to  members,  to  be  drank 
upon  the  premises,  receiving  the  pay  therefor, 
as  such  steward.  Members  on  joining  the  club 
were  required  to  pay  50  cents,  which  was  re- 
turned to  them  upon  their  withdrawal.  The 
club  was  not  incorporated.  A  constitution  and 
by-laws  were  pi'epared  and  introduced  in  evi- 
dence for  the  purpose  of  showing  the  organi- 
zation of  the  club.  Whilst,  as  we  have  slated, 
the  Statute  authorizes  the  formation  of  clubs 
for  legitimate  purposes,  it  does  not  authorize 
the  formation  of  a  club  for  the  purposes  of 
evading  the  laws  of  the  State;  and  if,  as  is 
claimeci,  this  club  was  organized  for  such  a  pur- 
pose, if  it  is  merely  a  scheme  and  a  device  to 
continue  the  sale  of  strong  and  spirituous  liq- 
uors without  a  license,  thereby  evading  the  laws 
relating  to  excise,  it  operates  as  no  aefense  or 
shield  to  those  engaged  in  the  trafHc,  and  it  is 
the  duty  of  the  court  and  jurors  to  disregard 
the  scheme  or  device  and  faithfully  execute 
the  law  according  to  its  true  spirit  and  intent. 

The  ditUculty  with  this  case  is,  that  the  trial 
court  did  not  submit  to  the  jury  the  ques- 
tion as  to  whether  this  organization  was  a 
scheme  or  a  device  to  evade  the  Excise  Law. 
On  the  contrary,  the  court  in  its  char^  ap- 
pears to  have  assumed  that  it  was  a  valid  and 
legitimate  organization,  and  that  the  intoxicat- 
ing liquors  sold  by  the  aef  endant  were  the  prop- 
erty of  the  club.  The  question  as  to  whether 
the  organization  was  effected  for  an  illegal 
purpose  was  one  which  should  have  been  sub- 
mitted to  and  determined  bv  the  jury. 

For  these  reasons  the  judgment  and  convic- 
tion should  be  reversed  and  a  new  trial  ordered, 
and  for  that  purpose  the  proceedings  are  re- 
mitted to  the  Court  of  Sessions  of  Cayuga 
County. 

Barkeb,  p.  J,,  Bradley  and  Dwioht,  JJ,, 
concurred. 

Mr.  A.  P.  Rieh,  Ditt-Atty.,  for  the  People: 
It  is  no  defense  to  an  indictment  for  retailing 
liquors  that  they  were  owned  by  other  persons. 
Laws  1857,  chap.  628^  18.  See  also  Mar- 
tin V.  State,  69  Ala.  84;  United  States  v.  Wittig, 
2  Low.  466;  State  v.  Mercer,  83  Iowa,  405; 
lUckart  v.  People,  79  Dl.  85;  Mamumt  v.  State, 
48  Ind.  21;  Cm.  y.  Smith,  102  Mass.  144. 
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These  liquors  were  not  the  property  of  a  le- 
gally organized  club,  and  the  delivery  of  liquors 
by  Andrews  to  third  persons,  and  which  were 
paid  for.  constituted  a  sale,  and  it  makes  no 
difference  who  paid  for  them. 

Code  Crim.  Proc.,  ^56,  subd.  82,  must  be 
construed  to  apply  to  cases  where  the  filing  of 
the  information  is  followed  up  by  the  arraign- 
ment and  trial. 

See  People  v.  Weatbrook,  12  Hun,  646. 

Mr,  H.  Greenfieldt  for  Andrews: 

The  complaint  having  been  made  to  the  com- 
mitting ma^trate,  the  oyer  and  terminer  had 
no  jurisdiction  to  indict,  or  the  sessions  to  try 
the  defendant;  and  upon  the  reversal  of  the 
judgment  herein,  the  defendant  should  have 
been  discharged. 

Code  Crim.  Proc.  §  56,  subd.  32;  People  t. 
Starke,  17  N.  Y.  S.  R.  284;  People  v.  Palmer, 
43  Hun,  397,  6  N.  Y.  S.  R.  341. 

The  magistrate's  duty,  after  complaint  i» 
made,  is  to  issue  a  warrant,  if  he  is  satisfied  that 
the  crime  complaiDed  of  has  been  committed. 

Code  Crim.  Proc.  §  150. 

He  has  no  power  to  allow  the  committee,  or 
the  complainant,  to  withdraw  or  discontinue 
the  proceedings.  That  can  only  be  done  ii^ 
certain  specified  cases. 

Code  Crim.  Proc.  §  668. 

The  undisputed  evidence  showed  no  sale  of 
intoxicants  by  defendant,  and  for  that  reason 
the  judgment  of  reversal  was  proper  and  the 
defendant  should  have  been  discharged. 

Corn,  v.  3ioig,  5  New  Eng.  Rep.  177,  145 
Mass.  119;  Seim  v.  State,  55  Md.  566. 

Danforth*  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  accused  of  violating  the 
Excise  Law  (Laws  1857,  chap.  628).  The 
charge  is  that  on  the  10th  of  July,  1887,  at 
Moravia,  in  the  County  of  Cayuga,  he  sold  by 
retail  to  various  persons  strong  and  spiriiuoua 
liquors  in  quantities  less  than  five  gallons,  with- 
out having  a  license  therefor.  He  was  con- 
victed. The  General  Term  of  the  Supreme 
Court  has  reversed  the  conviction  and  ordered 
a  new  trial.  The  plaintiff  appeals  from  the 
order  of  reversal,  and  the  defendant  appeala 
from  the  order  directing  a  new  trial. 

Two  questions  are  presented:  (1)  as  to  the 
jurisdiction  of  the  court;  (2)  whether,  within 
the  meaning  of  the  Statute  (mipra),  there  was 
any  sale  of  liquor  by  the  dofendant 

The  first  question  was  properly  disposed  ot 
by  the  general  term.    50  Hun,  591. 

As  to  the  second  we  are  unable  to  agree  witik 
that  court. 

Upon  the  trial  one  S.,  describing  Andrews* 
place,  says:  "Before  the  1st  of  May,  1887, 
Andrews  occupied  the  premises  as  a  saloon. 
The  front  room  is  used  for  a  fruit,  confection- 
ery and  tobacco  store.  Back  of  that  and  par- 
titioned off  is  a  room  with  a  bar,  table  and 
chairs."  He  also  says:  ' '  I  got  whisky  and  ale 
of  Andrews  in  the  back  room  and  paid  him  for 
it.  Some  I  drank  there  and  some  I  took  home 
and  drank.  Paid  him  10  cents  for  that  I  drank 
there  and  a  shilling  for  that  I  took  home." 

C,  a  minor  attending  school,  was  often  at 
this  place  and  drank  both  ale  and  whisky  and 
paid  for  it.    Bought  it  for  others  and  paid  fo» 
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J.,  had  ale  and  whisky  there,  and  on  one  oc- 

udon  bought  half  a  pint  of  whisky  for  which 
he  paid  25  cents  and  carried  it  away. 

Chase  drank  there  several  kinds  of  liquor — 
gin,  ^hiskv  and  beer— and  paid  for  it,  10  cents 
for  gin  and  whisky,  and  5  cents  for  beer. 

Jones  says  the  place  was  a  saloon  soon  after 
it  was  bailt  and  Andrews  has  always  run  it. 
Jon^  frequently  drank  there.  boue:ht  whisky 
by  the  glaas  and  paid  Andrews  or  E^eeler  for  it. 

Keeler  testifiea  that  he  was  employed  by 
the  defendant  at  this  place  and  paid  by  him. 
He  says:  "  I  wait  on  customers  to  cigars,  fruits 
and  confectionery,  and  also  wait  on  members 
of  the  dab.  Since  July  10  last  I  have  delivered 
both  ale  and  whisky  to  members  of  the  club 
there  by  Uie  drink  and  look  pay  therefor  in 
cash.  Have  done  this  a  good  many  times.  .  .  . 
The  sales  that  have  been  made  by  me  have  all 
b^n  made  by  Andrews'  direction." 

Upon  cross-examination  by  defendant  of 
these  witnesses,  they  described  themselves  as 
members  of  the  "Valley  Social  Club/'  and  it 
appeared  that  when  persons  not  members  came 
in  with  a  member  and  called  for  liquor  it  was 
supplied,  but  pavment  made  by  the  member. 
^  It  was  shown  that  neither  Andrews  nor  the 
club  had  a  license. *4i  was  refused  to  Andrews 
in  May,  1887,  and  on  the  1st  of  June,  1887,  the 
dub  was  organized. 

At  the  close  of  the  plaintiff's  case  the  de- 
fendant asked  to  be  discharged  upon  the  ground 
that  there  was  no  proof  of  a  sale  of  intoxicat- 
ing liqnors,  ale  or  wines  by  him,  and,  being 
refusra,  went  into  evidence. 

Andrews,  the  defendant,  testified  that  the 
divcription  of  the  place  by  witness  S.  was  cor- 
rect: that  in  the  front  room  he  had  cigars, 
tobacco,  fruit  and  confectionery,  and  that  was 
his  own  private  business:  that  the  room  back  of 
that  was  leased  to  the  ** Valley  Social  Club"  by 
himself  and  wife  for  the  term"  of  one  year  from 
the  23d  of  May,  1887.  He  was  steward  of  that 
dub.  He  said,  "I  have  heard  the  witnesses 
sworn  on  the  part  of  the  People.  Heard  them 
testify  that  they  were  members  of  the  club  and 
procored  drinks  at  that  place.  That  I  do  not 
deny  in  any  way.  None  of  the  drinks  had  by 
soy  of  the  witnesses  was  my  property,  nor  did 
I  receive  any  pay  of  my  own  therefor  what- 
^  ever.  The  liquors  did  not  belong  to  me,  they 
belonged  to  the  men  that  drank  them.  They 
were  not  bought  in  my  name  but  in  the  name 
of  the  Valley  Social  Club,  and  bills  were  ren- 
dered to  that  organization  for  them.  The  club 
was  organized  about  the  1st  of  June,  1887, 
with  mlliam  D.  Harris  as  president,  and  six 
trustees." 

It  further  appeared  that  he  was  treasurer, 
and  that  all  the  moneys  of  the  club  came  to  his 
bands  and  had  done  so  since  its  formation. 
The  chib  was  not  incorporated.  Twenty  or 
twenty-flve  men  met  together  and  made  the 
airangements.  Others  subsequently  joined,  so 
that  t£^  present  number  is  500.  Andrews  took 
the  rent  and  paid  the  wages  of  himself  and 
Keeler.  This  he  said  was  in  pursuance  of  a 
standing  order  of  the  officers  of  the  club.  The 
matter  of  dividends  has  been  considered  by  the 
dub,  and  it  was,  upon  motion,  decided  to  use 
the  money  on  hand  to  defend  this  suit  and 
make  a  oividend  of  what  is  left  when  the 
ndtis  ended. 
6L.B.A. 


The  trial  judge,  in  submitting  the  case  to  th^ 
jury,  assumed  that  the  liquors  belonged  to  the 
club,  and,  waiving  the  question  as  to  the  lia- 
bility of  the  defendant  for  liquors  sold  or 
delivered  to  the  members  of  the  club,  said,  in 
substance,  ''that  where  any  person,  acting  as 
agent  or  steward  of  such  an  association,  does, 
upon  request  of  a  member,  deliver  to  a  person 
not  a  member  liquor»  belonging  to  that  associa- 
tion, and  takes  pay  for  it,  although  from  that 
member,  the  transaction  constitutes  a  sale 
within  the  meaning  of  the  Statute,  and  the 
offense  charged  in  the  indictment  is  complete." 
In  that  we  find  no  error.  The  liquor  belonged 
to  the  association,  not  a  legal  entity  as  a  cor- 
poration, but  as  joint  owri^rs  or  tenants  in 
common.  I  do  not  say  that  circumstance  dis- 
tinguishes this  case  from  one  where  the  liquor 
is  owned  by  an  incorj^orated  club;  that  need 
not  be  considered.  It  is  the  character  in  which 
they  act.  Five  hundred  men  buy  a  quantity 
of  liquor;  they  store  it  and  appoint  an  agent  to 
manage  it.  On  the  application  of  one  of  the 
5(t0  the  agent  separates  a  small  quantity  from 
the  mass  of  liquor,  fixes  its  value,  delivers  the 
quantity  so  separated,  as  directed,  and  receives 
its  value  or  price  in  money.  What  is  that  but 
a  sale?  It  is  not  an  evasion  of  the  Statute,  it 
is  a  violation  of  it.  We  have  before  us  the 
scheme  of  the  association  and  its  by-laws,  and 
can  see  that  the  transaction  was  not  in  con- 
formity to  either.  We  are  therefore  not  called 
upon  to  say  whether,  if  it  had  been,  it  would  or 
would  not  have  relieved  the  defendant.  The 
scheme  as  declared  in  the  eighth  by-law  is  that 
"the  expenses  of  this  club  shall  be  sustained  by 
voluntary  contributions  to  its  funds  by  the 
members,  and  the  refi'eshments  furnished  shall 
be  enjoyed  by  the  members  in  proportion  to 
the  amount  contributed  by  each.  Such  con- 
tribution shall  be  receipted  for  by  the  treas- 
urer by  certificates,  and.  as  a  means  of  adjust- 
ing the  expenses  equitably  between  the  mem- 
bers, such  certificates  shall  be  surrendered  to 
the  employes  of  the  club  as  such  refreshments 
are  consumed  by  such  members." 

In  the  case  before  us  no  certificates  were 
given  and  none  of  course  surrendered*.  Noth- 
ing was  done  by  means  of  which  the  equities 
between  the  members  could  be  adjusted.  Noth- 
ing remained  to  be  done.  The  transactions 
were  on  a  cash  basis;  the  purchasing  money 
went  into  the  hands  of  the  treasurer,  with  no 
other  ceremony  than  attended  a  similar  pur- 
chase, when,  instead  of  filling  that  character, 
he  stood  behind  the  same  bar  as  a  saloon 
keeper.  Liquor  was  purchased;  liquor  was 
paid  for  by  money.  The  occurrence  was  not 
exceptional,  but  the  members  were  dealt  with 
on  a  cash  basis,  and,  whether  men  or  boys,  re- 
ceived no  other  consideration  than  is  accorded 
to  ready-money  customers  at  a  public  bar. 
Whatever  may  be  the  merit  of  the  scheme  pre- 
scribed by  the  organization,  it  has  no  effect  here. 
It  did  not  control  or  govern  the  parties. 

We  are  referred  to  the  case  of  Com,  v.  Ewig, 
145  Mass.  119,  5  New  Eng.  Rep.  177»  as  an 
authority  to  sustain  the  defendant's  appeal .  In 
that  case  the  defendant  was  convicted  because 
the  scheme  on  which  he  relied  was  deemed  au 
evasion  of  the  License  Law.  We  do  not  re- 
gard that  question  as  before  us;  and  if  there  are 
observations  in  the  course  of  the  opinion  of  thp 
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learoed  couit  below  at  variance  with  those  al- 
ready expressed,  we  cannot  yield  to  them.  We 
put  our  decifiioD  upon  the  sole  ground  that  the 
acts  of  the  defendant  were,  as  charged  in  the 
indictment,  in  violation  of  our  law,  and  that 
upon  the  evidence  he  was  rightfully  convicted. 


Ths  judgment  of  the  Oeneral  Term  ehatOd 
therefore  be  recereed,  tke  dtfefidanfs  appeal  dia- 
mieaed,  and  the  judgment  of  the  Court  iff  Sea^ 
none  afHrmed. 

All  concur. 


NEW  YORK  COURT  OP  APPEALS  (3d  Dlv.), 


Bainbridge  S.  CLARK,  as  Trustee  of  Jennie 

P.  Fosdick,  Reept., 

c. 

C.  Baldwin  J'OSDICK  et  al.,  Appte. 

( N.Y ) 

1.  A  provision  in  aA  ag^reement  for  sep- 
aration of  husband  and  i¥ife»  that  toe 
husband  shall  pay  to  a  third  party  who  si^ns  the 
acrreement  as  surety  for  the  wife,  a  certain  sum 
yearly  towards  her  support,  whioh  sum  Is  to  be 
in  full  satisfaction  of  any  claim  upon  the  hus- 
band for  support  or  alimony,  constitutes  such 
third  party  a  trustee  of  an  express  trust,  and  re- 
quires an  action  to  enforce  or  execute  the  trust 
to  be  brought  in  his  name. 

8*  A  valid  agreement  for  an  immediate 
separation  between  husband  and  wife,  and 
for  a  separate  allowance  for  ber  support,  may 
be  made  througrh  the  medium  of  a  trustee. 

8.  The  provision  for  an  annual  paynient 
of  money  for  the  maintenance  of  the 
wife*  in  an  agreement  for  separation,  is  not  af- 
fected by  a  subsequent  decree  of  divorce  in  her 
favor,  which  makes  no  provision  for  alimony. 

{iFoOetU  Ch.  X,  dieeenU.) 

(December  10, 1889.) 

APPEAL  by  the  defendants,  iwith  the  per- 
mission of  the  court,  from  a  judgment  of 


the  (General  Term  of  the  Oonrt  of  Common 
Pleas  for  the  City  and  County  of  New  York, 
affirming  a  judgment  of  the  city  court  of  said 
city  in  favor  of  plaintiff  in  an  action  to  recover 
money  alleged  to  be  due  by  the  terms  of  cer- 
tain articles  of  separation  between  husband  and 
wife.    Affirmed. 

The  articles  stated  that  they  were  made  be- 
tween C.  Baldwin  Fosdick  and  Jennie  P.  Fos- 
dick, his  wife,  as  principals,  and  Charles  B. 
Fosdick  and  Bainbridge  S.  Clark  as  sureties, 
and  were  signed  by  all  the  parties. 

Statement  by  Potter*  J.: 

Jennie  P.  Fosdick  intermarried  with  the  de- 
fendant C.  Baldwin  Fosdiqjs.  on  the  11th  day  of 
April,  1878,  and  they  thereafter  lived  together 
as  husband  and  wife  until  the  14th  of  February, 
1888.  Then,  unhappy  differences  having  arisen 
between  them,  it  was  agreed  between  them 
that  they  should  live  separately,  and  to  effectu- 
ate that *^ agreement  articles  of  separation  were 
entered  into,  bearing  date  the  14th  of  February, 
1888,  reciting  that  such  differences  had  arisen 
between  them,  and  that  for  that  reason  they 
agreed  to  live  separately,  and  immediately  upon 
the  execution  of  said  agreement  separated  in 
fact  and  continued  to  live  separately  thereafter. 
The  articles  of  separation  provided  that  C. 
Baldwin  Fosdick,  the  husband,  and  Charles  B., 
the  husband's  father,  covenanted  that  they 


Note.— Btuhand  and  wtfe;  aartement  of  separa- 
tion^ when  valid. 

It  has  longr  since  become  the  settled  law  of  EDgr- 
land,  and  followed  in  this  country,  that  a  valid 
agreement  for  an  immediate  separation  between 
husband  and  wife,  and  for  a  separate  allowance  for 
her  support,  may  be  made  through  the  medium  of 
a  trustee.  Loud  v.  Loud,  4  Bush,  457;  Oalkins  v. 
Long,  28  Barb.  103;  Sayles  v.  Saylee,  21  N.  H.  812; 
Mercein  v.  People,  25  Wend.  77;  Kex  v.  Mead,  1 
Burr.  542;  Rodney  v.  Chambers,  2  Bast,  297;  Bettle  v. 
Wilson,  14  Ohio,  257;  Nurse  v.  Craig,  2  Bos.  &P.  N. 
B.  148;  Todd  v.  Stoakes,  1  Salk.  116;  Hindley  v. 
Westmeath,  6  Bam.  &  C.  200;  Westmeath  v.  Wsst- 
meath,  1  Dow  &  C.  519. 

A  husband  and  wife  may  contract  with  each 
other  when  the  contract  is  not  precluded  by  public 
policy.    Randall  v.  Randall,  37  Mich.  572. 

In  articles  of  separation  between. husband  and 
wife,  through  the  intervention  of  a  trustee,  the 
covenant  on  the  part  of  the  husband  to  pay  a  stip- 
ulated sum  for  her  support,  and  that  of  her  trustee 
to  indemnify  the  husband  from  liability  for  her 
debts,  are  not  illegal  or  contrary  to  public  policy. 
Dupre  V.  Rein,  56  How.  Pr.  280,  7  Abb.  N.  0. 268; 
Heyer  v.  Burger,  1  Hoffm.  Ch.  6. 

When  a  separation  has  actually  taken  place  or 
been  fully  decided  on,  and  articles  containing  suit- 
able provisions  for  the  wife  and  children  are  fair 
and  equal  and  not  the  result  of  fraud  or  coercion, 
no  principle  of  public  policy  is  disturbed,  and  such 
6L.RA. 


agreement  may  be  sustained.  Squires  v.  Squires* 
58  Yt.  211:  RandaU  v.  RandaU,  87  Mich.  672;  Comp- 
ton  V.  CoUlnson,  2  Bro.  Ch.  877;  Worrall  v.  Jacob,  8 
Meriv.  256;  Jee  v.  Thurlow,  2  Barn.  &  C.  547;  Jee  v. 
Thurlow,  4  Dow.  &  R.  11;  Blaker  v.  Cooper,  7  Sen?. 
&  R.  500;  Hutton  v.  Hutton,  8  Pa.  100;  Dilllnger's 
App.  86  Pa.  357;  Nichols  v.  Palmer,  5  Day,  47;  Chap- 
man V.  Gray,  8  Oa.  841;  Wells  v.  Stout,  0  Gal.  49ft; 
Gaines  v.  Poor,  8  Met.  (Ky.)  506;  Walker  y.  Walker, 
70  U.  S.  0  WaU.  743  09  L.  ed.  814). 

Where  they  had  actually  separated,  and  wore 
living  apart  at  the  time  such  agreement  was  made, 
the  agreement  is  valid.  Magee  v.  Magee,  87  Barb. 
490. 

But  where  the  imstrument,  no  matter  what  the 
Inducing  cause  may  have  been,  did  not  contem- 
plate an  immediate  separation.  It  was  void  as 
against  the  policy  of  the  law.  Gould  v.  Gould,  29 
How.  Pr.  458;  H.  V.  W.  8  Kay  &  J.  882;  Durant  t, 
Titley,  7Prioe,  677;  Florentine  v.  Wilson,  Hill  ft  D. 
803;  Friedman  v.  Bierman,  48  Hun,  890;  Morgan  t. 
Potter.  17  Hun,  406;  Mercein  v.  People,  25  Wend.  775 
Allen  V.  Affleck,  10  Daly,  612, 64  How.  Pr.  881;  None 
V.  Craig,  2  Bos.  &  P.  N.  R.  148. 

In  Galusha  v.  Galusha,  27  N.  Y.  S.  R.  788,  hereaf- 
ter to  be  reported  in  this  series.  It  is  held  that  where 
there  is  a  valid  agreement  for  separation  between 
husband  and  wife,  maldng  provision  for  the  wifis, 
no  additional  allowance  can  be  given  as  alimony 
in  a  suit  for  divorce;  and  further  that  such  an 
agreement  is  not  affected  by  the  divorce  suit  wheve 
it  is  not  suoceBsfully  impeached. 


1839. 


Clark  v.  Fosdiok. 


138 


woald  pay  to  the  plaiDtiff  BaiDbridge  8.  Clark 
for  the  support  and  luaintenaDce  of  Jennie  P. 
Foadick,  the  wife,  and  tbeir  two  children, 
$3,500  per  annum,  payable  quarterly  durins 
Uie  period  of  her  natural  life,  unless  she  shoula 
remarry,  in  which  case  the  allowance  was  to 
cease,  and  that  in  case  of  the  death  of  both  of 
their  two  children  the  aUowance  should  be  re- 
duced to  $2,000. 

Tbe  agreement  contained  the  further  pro- 
▼isicNi  that  tbe  trustee,  Bainbridge  6.  Clark, 
should  indemnify  the  husband  against  the  sup- 
port of  bis  wife  and  the  children;  that  he  would 
pay  the  aame  over  to  her  for  her  support  and 
that  of  the  children.  The  articles  further  pro- 
Tided  that  tbe  husband,  C.  Baldwin  Fosdick, 
should  not  interfere  with  his  wife,  and  that  she 
should  have  the  custody,  management  and 
control  and  education  of  the  children,  but  that 
tbe  husband  and  Charles  P.  Fosdick,  his  fath- 
er, and  bis  wife  were  to  have  access  to  the 
children  at  all  reasonable  times  and  places. 

After  the  execution  of  the  agreement,  and 
tbe  separation  of  the  parties  in  pursuance  of 
the  provisions  in  the  same,  and  the  payment  of 
I  tbe  allowance,  made  a  number  of  times,  the 
wife  went  to  reside  in  the  State  of  Rhode  Isl- 
tnd,  and  after  residing  there  for  the  period  of 
one  year  commenced  an  action  for  divorce 
aninst  her  husband,  C.  Baldwin  Fosdick. 
He  appeared  in  the  action  and  litigated  the 
flame  to  a  decree,  which  decree  adjudged  that 
"the  prayer  of  the  said  petitioner  be  and  the 
same  is  hereby  granted;  that  the  bonds  of  mat- 
rimony ezistuigbetween  the  said  Jennie  P.  Fos- 
dick and  said  C.  Baldwin  Fosdick  be  and  the 
same  are  hereby  'dissolved,  and  that  the  said 
Jennie  P.  Fosdick  have  the  exclusive  custody  of 
ber  two  children,  Clark  Fosdick  and  Pauldine 
Fosdick.  until  the  further  order  of  the  court." 

This  decree  or  so  much  of  it  as  above  recited, 
together  with  the  agreement  thereto  annexed, 
formed  part  of  the  complaint  in  this  action. 
This  action  was  brought  to  recover  an  install- 
ment of  said  allowance  due  on  the  first  day  of 
December,  1885. 

The  purpose  of  the  pleader  in  setting  out  the 
decree  obtained  in  the  courts  of  the  State  of 
Rhode  Island  was  to  present  the  whole  matter 
by  means  of  a  demurrer  on  the  part  of  the  de- 
fendant, and  thus  make  a  final  disposition  of 
ill  the  questions  in  the  case. 

The  defendant  demurred  to  the  complaint, 
sssigning  as  groujads  of  demurrer: 

1.  That  the  plaintiff  has  not  the  legal  capao- 
ity  to  sue,  for  that  the  trust  has  ceased  ana  the 
piaintiir  has  no  longer  any  interest,  the  only 
party  in  interest  at  &e  time  of  the  commence- 
meot  of  the  action  bein^  Jennie  P.  Fosdick. 

2.  That  said  complamt  does  not  state  facts 
efficient  to  constitute  a  cause  of  action. 

8.  That  there  is  a  defect  of  parties  plaintiffs, 
in  that  Jennie  P.  Fosdick  is  not  named  therein 
as  a  party  plaintiff  therein. 

MeuTB,  Oeorg^  W«  Lyon  and  H.  M. 
Whitehead,  for  appellants: 

The  aj^eement  sueid  upon  is  in  violation  of 
S 10,  article  1  of  the  Constitution  of  the  State 
of  Kew  York,  which  provides  that  "no  divorce 
diall  be  granted  otherwise  than  by  due  judicial 
proceedings." 

Oardner  v.  Astor,  8  Johns.  Ch.  64*  Oouwr- 
6L.R.  A. 


neur  v.  Tiius,  1  Edw.  Ch.  480:  Heper  v.  Burger^ 
1  Hoffm.  Ch.  1;  Rogers  v.  Rogers,  4  Paige,  517; 
8t,  John  V.  8t,  John,  11  Ves.  Jr.  626;  2  Story, 
Eq.  Jut.  §§1437,  1428. 

The  agreement  sued  upon  is  void  on  the 
ground  of  public  policy,  which  forbids  that 
parties  should  be  permitted  to  make  agreements 
for  themselves  to  live  separate. 

Westmeath  v,  Salisbury,  6  Bligh,  K'  R.  867, 
875,  881;  Morgan  v.  Thomas,  2  Dowl.  P.  0. 
882;  Bcholey  v.  Goodman,  1  Car.  &  P.  88;  Rodr 
ney  v.  Chambers,  2  East,  283;  St,  Jo7in  v.  St. 
John,  supra;  Comer  v.  (7fa«0n,  8  Johns.  Ch.  521; 
Qouverneur  v.  Titus  and  Beyer  v.  Burger,  8u» 
pra;  Pidgin  v.  Cram,  8  N.  H.  350;  Elworthyv. 
Bird,  3  Sim.  &  Stu.  372;  Blatter  v.  Slatter,  1 
Younge  &  C.  (Exch.)  28;  Rogers  v.  Rogers,  svr 
pra:  Vropsey  v.  McKinney,  80  Barb.  47;  Morgan 
V.  Potter,  17  Hun,  403;  Beach  v.  Beach,  2  Hill, 
200;  Calkins  v.  Long,  22  Barb.  108;  Griffin  y. 
Banks,  87  N.  Y.  623. 

The  decree  of  divorce  estops  the  plaintiff 
from  maintaining  this  action.  After  a  divorce 
the  parties  have  no  claim  upon  each  other 
growing  out  of  the  former  relations  of  husband 
and  wife  except  such  as  may  be  given  to  them 
by  the  decree  of  divorce. 

Kamp  V.  Kamp,  69  N.  Y.  213;  Crimmins  t. 
Crimmins,  28  Hun.  200. 

The  divorce  put  an  end  to  the  marriage  re- 
lation and  ended  the  obligations  of  the  husband 
to  support  the  wife,  other  than  as  the  judg- 
ment of  divorce  itself  majr  have  provided. 

Kamp  V.  Kamp  and  Crimmins  v.  Crimmins^ 
supra;  MeOuien  v.  McQuien,  61  How.  Pr.  280; 
Supreme  Council  Am.  Legion  of  Honor  v. 
Smith  (N.  J.)  17  Atl.  Rep.  770. 

The  contract  for  a  separation  must  be  deemed 
to  be  superseded  by  the  judgment  of  the  court 
in  an  action  for  divorce. 

Squires  v.  Squires,  58  Yt  308;  Shelthar  t. 
Gregory,  2  Wend.  422. 

Articles  of  separation  recognize  the  continued 
liability  of  the  husband  to  support  the  wife  and 
thus  provide  for  fulfilling  it.  This  obligation 
is  at  an  end  upon  a  divorce. 

Charruaud  v.  Charruaud,  1  N.  Y.  Legal 
Obs.  184.  See  WelU  v.  Stout,  9  Cal.  479;  Mr- 
ley  V.  Behrley,  98  Ind.  255. 

In  Muckenburg  v.  Holler,  29  Ind.  189,  it  was 
said:  "All  questions  of  property  between  the 
parties,  like  that  in  controversy  here,  are  thus 
I'j  litigation  in  a  suit  for  divorce  and  must 
there  be  settled." 

See  also  Fischli  ▼.  Fischli,  1  Blackf .  860;  Lang 
V.  Scott,  1  Blackf.  405,  12  Am.  Dec.  257;  Wil- 
liams V.  Williams,  13  Ind.  623;  Sullivan  v. 
Learned,  49  Ind.  252;  Moon  v.  Baum,  68  Ind. 
194. 

And  a  provision  under  an  antenuptial  con- 
tract, which  is  plainly  intended  9s  a  substitute 
or  an  equivalent  for  dower  in  case  the  wife  sur- 
vives tbe  husband,  1b  barred  by  their  divorce. 
It  makes  no  difference  for  whose  fault  the  di- 
vorce is  granted. 

Galame  v.  Calame,  24  N.  J.  Eq.  440;  Gleason 
V.  Emerson,  61  N.  H.  406;  Hunt  y.  Thompson, 
61  Mo.  148. 

A  trust  for  a  married  woman's  benefit  ceases 
upon  her  discoverture  by  divorce  or  the  death 
of  her  husband. 

Koenig's  App.  57  Pa.  852;  Dodson  v.  BaU,  €0 
Pa.  493;  Wood's  App,  (Pa.)  9  Cent.  Rep.  876. 
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If  the  agreement  ended  with  the  divoroe,  her 
rieliance  would  not  revive  it. 

Johnson  v.  JoJmson.  66  How.  Pr.  617. 

Tbere  is  a  defect  of  parlies  plaintiff. 

Code  CSV.  Proc.  §  449;  Dujpre  v.  Bein,  7  Ahb. 
N.  C.  256. 

Messrs.  Jabish  Holmes,  Jr.»  and  Hor« 
ace  Russell,  for  respondent: 

The  plaintiff  has  legal  capacity  to  sue,  and 
Mrs.  Fosdiek  is  not  a  necessary  party.  Bain- 
bridge  S.  Clark  is  the  trustee  of  an  express 
trust,  and  can  maintain  this  action  without 
joining  the  beneficiary. 

Code  Civ.  Proc.  §  449;  Dupre  v.  Rein,  7 
Abb.  N.  C.  256. 

One  to  whom  money  is  payable  for  the  bene- 
fit of  another  is  the  "trustee  of  an  express 
trust,"  although  Dot  named  as  such. 

Greenfield  v.  Mass.  Mut.  L.  Ins,  Go.  47  N. 
Y.  480;  Sloeum  v.  Barry,  38  N.  Y  46,  affirmed 
84  How.  Pr.  320;  Gummins  v.  Barkalow,  4 
Keyes,  514;  Considerant  v.  BrUbaju,  22  N.  Y. 
889. 

It  is  not  necessary  for  the  "trustee  of  an  ex- 
press trust"  to  have  any  interest  in  the  perform- 
ance of  the  trust  to  enable  him  to  maintain  the 
action. 

Code  Civ.  Proc.  §  449;  Greenfield  v.  Mass, 
Mut.  L.  Ins.  Co,  supra:  Hughes  v.  Mercantile 
Mut,  Ins.  Co,  44  How.  Pr.  351. 

Articles  of  separation  executed  between  hus- 
band and  wife,  with  the  intervention  of  a  trus- 
tee for  the  wife,  are  valid,  and  will  be  enforced 
so  far  as  they  relate  to  the  payment  of  the  al- 
lowances for  the  wife's  support,  when  the 
parties  have  actually  separated. 

Carson  v.  Murray ,  8  Paige,  488;  Bogers  v. 
Bogers,  4  Paige,  616;  AUen  v.  Affleck,  64  How. 
Pr.  380;  Dwpre  v.  Bein,  supra;  Carpenter  v. 
Gsborn,  3  Cent.  Rep.  804,  102  N.  Y.  ^2\Pettit 
V.  Pettit,  107  N.  Y;  677,  10  Cent.  Rep.  265. 

Articles  of  separation,  reciting  simply: 
"Whereas  divers  unhappy  differences  have 
arisen,"  are  those  in  universal  use. 

Abbott,  Clerk's  and  Conv.  Asst.  Form  929,  p. 
465;  Dunlap,  Book  of  Forms  (1886),  132;  Cur- 
tis, Conveyancer,  pp.  285,  288;  Jenkins,  New 
Clerk  Assistant  (1884),  3S2;  McCall,  Clerk's  As- 
sistant (1885),  294;  Jones,  Forms  in  Convey- 
ancing, 707;  2  Humphrey,  Practical  Forms, 
1288. 

The  only  grounds  for  avoiding  the  payment 
of  an  allowance,  under  articles  of  separation, 
are  failure  of  consideration  (that  is,  no  separa- 
tion, or  a  rcconcilation)  and  the  events  the  par- 
ties have  stated  in  the  contract;  and  divorce, 
even  for  the  wife's  adultery,  is  not  a  bar  to  an 
action  on  the  articles. 

Clark  V.  Fosdiek,  18  Daly,  600;  Fosdiek  v. 
Fosdiek,  1  New  Eng.  Rep.  88,  15  R.  I.  180; 
Stewart,  Mar.  and  Div.  §  191;  Grant  v.  Budd, 
80  L.  T.  N,  S.  819;  Charlesioorth  v.  Holt,  48  L. 
J.  N.  S.  Exch.  25;  Goslin  v.  Clark,  12  C.  B.  N. 
S.  681;  Jee  v.  Thurlow,  2  Bam.  &  C.  547;  Kre- 
melberg  v.  Kremelberg,  52  Md.  553;  Blaker  v. 
Cooper,  7  Serg.  &  R.  500;  McGrath  v.  Pennsyl- 
vania Ins.  Co,  8  Phila.  lldiWright  v.  Miller,  1 
Sandf,  Ch.  126;  Carpenter  v.  Ga>cm  and  Pettit 
V.  Pettit,  supra. 

As  the  agreement  estopped  Mrs.  Fosdiek 
from  demanding  alimony  on  a  divorce,  so  it 
estops  defendants  from  setting  up  the  divorce, 
6  L.  R  A. 


granted  without  alimony  on  the  faith  of  the 
articles,  as  a  bar  to  this  action. 
Wallace  v.  Bassett,  41  Barb.  97. 

l^otter»  J,,  delivered  the  opinion  of  the 
court: 

The  questions  to  be  decided  upon  this  appeal 
are  presented  by  demurrer  lo  the  complaint. 
The  complaint  alleges  the  facts  which  ordi- 
narily dve  an  action  to  recover  the  money 
promised  to  be  paid  the  plaintiff  as  trustee 
under  the  agreement;  but  it  also  alleges  a  decree 
of  divorcement  obtained  by  the  wife  after  the 
making  of  the  agreement  of  separation,  and 
which  the  defendant  contends  defeats  the  plain- 
tiff's action.  The  purpose  of  thus  pleading  was 
to  obtain  a  final  judgment  upon  the  rights  of 
these  parties  in  a  more  speedy  and  less  expen- 
sive way. 

It  will  be  more  orderly  to  consider  first  the 
ground  of  demurrer  strictly  applicable  to  the 
right  of  the  plaintiff  as  trustee  to  bring  the  ac- 
tion. 

By  the  express  terms  of  the  agreement  of 
separation,  the  defendant  C.  Baldwin  Fosdiek 
agrees  to  pay  to  the  plaintiff  for  and  towards 
the  support  and  maintenance  of  bis  wife, 
the  said  Jennie  P.  Fosdiek,  and  their  children, 
the  yearly  sum  of  $2,500  ifor  and  during  the 
period  of  her  naturr.l  life,  unless  she  remarries, 
etc. ,  and  the  plaintiff  and  said  Jennie  agree  that 
said  sum  so  paid  shall  be  in  full  satisfaction  of 
the  support  and  maintenance  of  Raid  Jennie  P 
Fosdiek  and  children,  and  all  alimony  whatso- 
ever. This  clearly  constitutes  the  plaintiff  the 
trustee  of  an  express  trust,  and  requires  that 
an  action  to  enforce  or  to  execute  the  trust 
should  be  brought  in  his  name.  Code  Civ. 
Proc.  8  449;  Calkins  v.  Long,  22  Barb.  97; 
Greenfield  Y.  Mass.  Mut.  L,  Ins.  Co.  47  N.  Y 
480;  Sloeum  v.  Barry,  88  N.  Y.  46;  Hughes  ▼. 
Mercantile  Mut.  Ins.  Co.  44  How.  Pr.  351. 

The  next  question  to  be  considered  is  the 
validity  of  the  agreement  itself.  I  think  it  is 
to  be  assumed  in  the  consideration  of  this  ap- 
peal that  at  the  time  of  executing  the  instru- 
ment which  forms  the  basis  of  this  action,  the 
defendant  C.  Baldwin  Fosdiek  and  Jennie  P. 
Fosdiek  were  husband  and  wife,  and  were  liv- 
ing together  as  such. 

The  first  inquiry  should  be  to  learn  whether 
the  courts  of  ibis  State  have  decisively  passed 
upon  that  question  (and  if  so  to  follow  such 
holding).  It  was  reluctantly  held  by  the  chan- 
cellor in  Carson  v.  Murray,  8  Paige,  500,  and 
then  onlv  upon  the  principle  of  stare  decisis  as 
evinced  by  Baker  v.  Barney^  8  Johns.  78,  Shel- 
that'  V.  Gregory,  2  Wend.  422,  following  the 
English  decisions  prior  to  the  Revolution,  that 
'*a  valid  agreement  for  an  immediate  separa- 
tion between  husband  and  wife  and  for  a  sepa- 
rate allowance  for  her  support,  may  be  made 
through  the  medium  of  a  trustee." 

The  case  of  Carson  v.  Murray,  8  Paige,  488, 
was  upon  a  bill  in  equity  by  the  wife  against 
the  executors  of  her  husband,  based  upon  an 
agreement  of  separation,  for  its  enforcement 
out  of  the  estate  of  the  deceased  husband. 

The  case  of  Biker  v.  Barney,  8  Johns.  73, 
was  an  action  to  recover  of  ^e  husband  the 
price  of  suitable  goods  sold  to  the  wife  after 
the  separation  of  nusband  and  wife  under  an 
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«^reemeiit  making  provision  for  the  support  of 
tiiewife. 

And  the  case  of  Shdihary,  Gregory,  2  Wend. 
432,  -was  an  action  upon  the  bond  and  agree- 
ment to  separate,  ana  the  defense  was  that 
after  the  bond  was  given  and  before  the  install- 
ment or  sum  fell  due  by  the  terms  of  the  agree- 
ment, the  wife  returned  to  and  was  living  with 
the  husband,  and  was  supported  by  him.  In 
these  cases,  the  husband  and  wife  were  livin? 
together  when  the  agreement  of  articles  of 
separation  were  executed,  and  separated  im- 
mediately thereafter.  The  ruling  of  the  court 
was  to  the  effect  that  such  articles  of  separa- 
tirni,  considered  under  these  various  aspects, 
were  valid.  These  ho]din{|;s  were  based  upon 
decisions  made  in  the  English  courts,  and  I  am 
not  aware  that  the  English  or  our  own  courts 
have  departed  or  receded  from  the  principle 
thus  laid  down.  While  the  husband  and  wife 
in  CeUking  v.  Lang,  22  Barb.  98,  had  actually 
separated  before  the  agreement  of  separation 
was  executed,  the  court,  in  holding  that  the 
agreement  was  valid,  cites  numerous  decisions 
with  approval,  in  England  and  several  of  the 
States  of  the  Union,  to  the  effect  that  such 
agreements  are  valid  and  wiD  be  enforced 
where  the  se^xuation  had  taken  place  before, 
or  takes  place  immediately  after,  the  execution 
of  the  agreement  of  separation;  and  this  case 
is  said  (to  a  note  upon  page  110)  to  have  been 
affirmed  by  the  court  of  appeals. 

Judge  Davis,  in  delivenngthe  opinion  of  the 
eourt  in  Walk&r  v.  Walk&r,  76  U.  S.  9  Wall. 
743  [19  L.  ed.  814],  while  regretting,  upon  the 
score  of  public  policy,  that  the  courts  of  Eng- 
land and  of  this  country  had  gone  so  far,  was, 
as  was  the  chancellor  in  Calkins  v.  Long,  supra, 
eoDStrained  to  hold  that,  "a covenant  by  the 
husband  for  the  maintenance  of  the  wife,  con- 
tained in  a  deed  of  separation  between  them, 
through  the  medium  of  trustees,  where  the 
consideration  is  apparent,  is  valid,  and  will  be 
enforced  in  equity,  if  it  appears  that  the  deed 
was  not  made  in  contemplation  of  a  future 
possible  separation,  but  in  respect  to  one 
which  was  to  occur  immediately,  or  for  the 
continuance  of  one  which  had  already  taken 
place." 

The  validity  of  such  agreements  is  recog- 
nized and  enforced  in  numerous  cases  decidS 
by  the  courts  of  this  and  other  States.  Car- 
penter V.  Oa)orn,  102  N.  Y.  652,  8  Cent.  Rep. 
804;  Pettii  v.  Petiit,  107  N.  Y.  677,  10  Cent. 
Rep.  255;  Carson  v.  Mvrray,  8  Paige,  483; 
Bifgen  v.  Pogers,  4  Paige,  516;  Allen  v.  Affleck, 
64  How.  Pr.  880;  Dupre  v.  Bein,  7  Abb.  N. 
C.  256. 

We  come  now  to  consider  the  question 
whether  the  divorce  granted  upon  the  applica- 
tion of  the  wife  affected  the  agreement  of  sepa- 
radon.  Ordinarily  that  question  would  be  pre- 
sented by  an  answer  to  the  complaint  by  way 
of  defense.  That  matter  is  now  presented 
upon  behalf  of  the  plaintiff  and  as  a  part  of  the 
complaint,  and  the  defendant  demurs  to  it. 
01  course,  the  defendant  admits  the  truth  of 
the  allegations  of  the  complaint  and  Just  as 
stated  in  the  complaint.  The  defendant  is  con- 
fined to  that  statement  and  is  not  at  liberty  to 
>^^8ort  to  any  doubtful  inferences  of  fact  arising 
from  the  circumstances  or  motives  leading  to 
the  making  of  the  agreement  or  to  any  doubt- 
6L.R.A. 


ful  intendments  from  the  language  or  construc- 
tion of  the  agreement  or  the  decree  of  divorce, 
unfavorable  to  the  plaintiff. 

The  complaint,  after  setting  forth  the  agree- 
ment of  separation,  dated  February  14, 1888,  al* 
le^es  that  on  the  23d  day  of  September,  1885,  the 
said  Jennie  P.  Fosdick  obtained  a  decree  of  ab- 
solutedivorce  from  a  court  of  the  State  of  Rhode 
Island, having  power  to  grant  the  same,  and  hav- 
ing jurisdiction  of  the  parties, — of  the  plaintiff 
by  reason  of  a  bona  fide  residence  in  that  State 
for  a  year,  and  of  the  defendant  by  reason  of  his 
appearance  in  that  court,  and  the  interposition 
of  his  defense  to  the  action. 

The  decree,  or  a  portion  of  it,  is  set  forth  in 
the  complaint  in  this  action,  from  which  it 
appears  "that  the  bonds  of  matrimony  now 
existing  between  the  said  Jennie  P.  Fosdick 
and  the  said  C.  Baldwin  Fosdick  be  and  the 
same  are  hereby  dissolved,  and  that  the  said 
Jennie  have  the  exclusive  custody  of  her 
two  children,  Clark  Fosdick  and  Pauidine  Fos- 
dick, until  the  further  order  of  the  court." 

The  complaint  alleges  that  no  alimony  was 
asked  or  granted  in  said  action,  and  that  the 
wife  reli^  upon  the  covenant  contained  in  the 
agreement  of  separation  in  that  regard. 

It  is  contended  upon  behalf  of  the  defendant 
that  this  decree  estops  the  plaintiff  from  main- 
taining this  action.  There  is  nothing  in  the 
complaint  in  this  action  or  in  the  decree  show- 
iDg  the  ground  upon  which  such  divorce  was 
granted,  or  when  the  ground  on  which  it  was 
granted  began,  or  ceased,  to  exist.  And  as  the 
estoppel  must  depend  upon  the  matters  set 
forth  in  the  complaint  and  the  decree,  the 
estoppel  cannot  prevail  unless  such  decree, 
upon  whatsoever  grounds  it  may  have  been 
granted',  as  matter  of  law  nullifies  the  agree- 
ment of  separation.  I  say  as  matter  of  law, 
for  the  reason  that  there  is  nothing  in  express 
terms  that  conditions  the  payment  of  the  money 
upon  her  not  applying  for  or  obtaining  a 
divorce  from  her  husband.  The  question  is, 
therefore,  whether  such  decree  rendered  the 
article  or  agreement  of  separation,  or  its  provis- 
ions for  the  payment  of  the  money  in  suit,  of 
no  further  effect.  It  may  be  here  remarked 
that  the  agreement  in  question  is  to  be  consid- 
ered and  adjudicated  in  view  of  its  provisions 
and  the  rules  applicable  to  agreements  general- 
ly. It  is  to  be  assumed  in  the  construction  of 
this  agreement  that  it  contains  all  that  the  par- 
ties intended  to  agree  to,  and  that  their  minds 
met  upon  it. 

By  the  terms  of  the  agreement  under  consid- 
eration the  defendant  agrees  to  pay  to  the 
plaintiff,  for  and  towards  the  support  and 
maintenance  of  his  wife,  Jennie  P.  Fosdick,  and 
their  children,  the  yearly  sum  of  ^52,500  for 
and  during  the  period  of  her  natural  life,  unless 
she  remarries;  and  that  in  case  of  the  death  of 
the  two  children  the  amount  to  be  paid  shall 
be  reduced  to  $2,000;  and  that  in  case  of  the 
death  of  either  said  husband  or  wife  the  agree- 
ment was  to  be  at  an  end  and  have  no  further 
force  or  effect. 

Thus  it  will  be  seen  that  an  application  for, 
or  the  obtaining  of,  a  divorce  by  the  wife  was 
not  by  the  agreement  made  a  condition  of  the 
payment  of  the  money,  or  in  any  manner  to 
affect  the  defendant's  obligation  to  pay  it. 

It  seems  to  me  very  clear,  both  upon  princl' 
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pie  and  authority,  that  the  defeDdant'a  conten- 
tion that  the  divorce  granted  to  the  wife,  Jennie 
P.  Fosdick,  is  not  a  bar  to  this  action  to  re- 
cover the  money  stipulated  in  the  agreement 
As  we  have  seen,  the  law  sanctions  anee- 
ments  in  certain  circumstances  between  nus- 
bands  and  wives  for  separate  living  and  pro- 
viding the  means  for  the  support  and  main- 
tenance of  the  wife  and  chilaren  through  the 
medium  of  a  trustee  to  receive  and  disburse  the 
same.  Such  agreement.s  take  the  place,  as  far 
as  they  extend,  of  the  duties  and  obligations  of 
the  law  in  relation  to  husband  and  wife  and 
their  children.  But  they  do  not  supersede  or 
render  inoperative  other  duties  and  obligations 
imposed  by  law  upon  husband  and  wife  toward 
each  other  and  toward  their  children.  They 
are  still  husband  and  wife,  but  living  apart 
from  each  other  and  bound  to  observe  all  the 
other  domestic  duties  resting  upon  them  as 
husband  and  wife  and  parents,  not  provided 
for  in  the  agreement  of  separation.  Neither  of 
them  can  marry  nor  commit  adultery  without 
incurring  the  consequences  and  the  penalty  pre- 
scribed by  law  to  husbands  and  wives  who 
commit  those  offenses.  Hence  we  find  numer- 
ous decisions  of  the  courts  in  nearly  all  civilized 
countries  holding  that  either  husband  or  wife 
may,  notwithstanding  the  existence  of  such 
agreement  between  them,  maintain  against  the 
other  the  ordinary  action  for  divorce,  limited 
or  absolute,  according  to  the  ground  and  the 
Jurisdiction,  and  whether  the  ground  therefor 
accrued  before  or  after  such  agreement  was 
entered  into.    The  following  authorities  I  think 


sustain  the  proposition:  Stewart,  Mar.  and  Diy. 
§  191;  Grant  v.  Budd,  80  L.  T.  N.  S.  319^ 
Gharlesworth  v.  Holt,  43  L.  J.  (N.  8.)  Exch. 
25;  Wright  ▼.  MUler,  1  Sandf.  Ch.  108;  Car- 
penter V.  (kbam,  102  N.  Y.  559,  8  Cent  Rep* 
804;  Pettit  v.  Peitit,  107  N.  Y.  667,10  Cent.  Rep. 
255;  Jee  ▼.  Thurlow,  2  Bam.  &  C.  547;  Zrvm- 
elbera  v.  Kremelberg,  52  Md.  553. 

With  these  views  and  authorities,  it  seem»- 
very  clear  to  me  that  the  agreement  of  separa- 
tion is  valid  and  has  not  been  in  anv  wise  ren- 
dered ineffectual  by  the  decree  of  absolute  di- 
vorce granted  to  the  wife. 

This  case  is  free  from  the  question  often  in- 
volved in  this  class  of  cases  arising  from  th^ 
allowance  of  a  greater  or  less  amount  in  the  de> 
cree  of  divorce  than  the  amount  provided  in 
the  article  of  separation.  The  decree  of  divorce^ 
made  no  provision  for  alimony.  Nor  did  the 
decree  change  the  provision  in  the  article  of 
separation  in  relation  to  tlie  custody  and  con- 
trol of  the  children,  as  I  do  not  apprehend 
that  the  omission  of  the  privilege  oi  visiting 
the  children  by  the  father  and  grandfather, 
from  the  decree,  changes  at  all  that  right  as- 
provided  in  the  agreement 

The  agreement  remains  unaffected  in  that 
and  other  respects,  capable  of  enforcement  by 
any  of  the  {yarties  to  it  by  aU  proper  means. 

Judgment  abeolute  enauld  be  granted,  vfith- 
costs,  infawrcftlu  respondent. 

Ail  concur,  except  Follett.  Ch.  J.,  dissent- 
ing, and  H»i|pht,  J.,  not  sitting. 

For  diwenting  opinion  see  Galusha  t.  Oalu- 
tha,  post,  p.  — • 
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John  E.  ROLLER,  Appt., 

f>. 

D.  M.  BEAM,  Admr.  of  James  H.  Moore, 

Deceased,  et  at. 


.Va.. 


1.  An  asstg^nment  of  a  life  insurance 
policy  to  a  person  who  has  no  Insurable  interest 
is  void. 


8.  A  creditor  who  takes  an  ] 
of  a  lilb  insnranee  policy  as  seourity  for  a 
loan  can  hold  the  prooeeds  of  the  policy  only  to< 
the  ejrtent  of  the  sums  actually  advanced  by  him. 

(November  7, 1889.) 

APPEAL  by  defendant.  Roller,  from  a  de- 
cree of  the  Circuit  Court  of  Rockingham^ 
County,  entered  in  a  creditors' suit  brought  for 


NOTB.— iTMuroble  interest  in  the  life  of  another. 

Whether  a  policy  is  assiflrned  during  the  Ufe  of 
the  assured  or  not,  the  assignee  must  have  an  in- 
surable Intorest;  and  in  an  action  brougrht  by  him 
on  the  policy,  be  cannot  recover  without  proof  of 
such  insurable  interest.  Alabama  Gold  L.  Ins.  Go. 
v.  Mobile  Mut.  Ins.  Ck>.  81  Ala.  829;  Mo.  Valley  L. 
Ins.  Co.  V.  McCnim,  86  Kan.  146. 

To  create  an  insurable  interest  in  the  life  of  an- 
other, there  must  be  a  reasonable  erround,  founded 
in  the  relations  of  the  parties,— either  pecuniary,  or 
of  blood  or  afiQDity,— to  expect  some  benefit  or  ad- 
vantage from  the  continuance  of  his  life.  United 
Brethren  Mut.  Aid  Society  v.  McDonald,  12S  Pa.  824. 

An  Insiuttble  Interest  in  the  life  of  another  arises 
from  the  relation  of  the  party  taking  the  insurance 
to  the  insured,  so  that  from  the  relation  thus  estab- 
lished there  may  be  some  expectation  of  benefit  or 
advantage  in  the  continuance  of  the  assured  life. 
Kesrstone  Mut.  Ben.  Aaao.  v.  Norris,  7  Cent.  Sep.  204, 
115  Pa.  446. 

A  wife  and  children  have  an  insurable  interest  in 
the  life  of  the  husband  and  father.    Washington 
Cent  Bank  V.  Hume,  128  U.  8. 106  (82  L.  ed.  870). 
C  L.  R.  A. 


A  contract  with  a  beneficial  order,  by  a  member, 
to  furnish  support,  medical  attendance  and  burial 
to  another  member,  who  is  a  charge  upon  the  or^ 
der,  is  an  insurable  interest  in  the  life  of  the  latter. 
McArthur  v.  C^ase  (Pa.)  6  Cent.  Bep.  606. 

Who  has  insurable  interest  and  v>ho  has  noU 

A  creditor  has  an  insurable  interest  in  the  life  of 
his  debtor.  Am.  L.  &  H.  Ins.  Co.  v.  Bubertshaw,  26- 
Pa.  189;  Cunningham  v.  Smith,  70  Pa.  460:  Corson  ▼• 
Gamier,  4  Cent.  Bep.  800,  US  Pa.488;  BitUer  v.  Smith, 
7L.B.A.844,70Md.261. 

It  is  not  necessary  to  prove  a  oontlnuanoe  of  the 
relation  of  debtor  and  creditor  until  the  maturity 
of  the  policy.  Corson  v.  Gamier,  4  Cent.  Rep.  807, 
118  Pa.  488. 

The  sum  Insured  by  a  policy  of  Insurance  on  the 
life  of  a  debtor  must  not  be  disproportionate  to  the 
interest  the  holder  of  the  poUcy  has  In  the  life  in- 
sured.  Grant  v.  Kline,  7  Cent.  Bep.  620, 116  Pa.  618. 

A  creditor  for  $902  took  out  a  policy  for  $3,000  on 
the  life  of  his  debtor,  who  was  sixty-five  years  old. 
He  had  insured  the  debtor^a  life  twice  before  and 
bad  paid  the  premluma,  but  abandoned  the  policies- 
on  account  of  the  insolvency  of  the  companies. 


See  also  20  L.  R,  A.  761  j  35  L.  R.  A.  692;  44  L.  R.  A.  417. 
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Roller  t.  Beam. 
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tbe  purpose  of  sublectiog  the  real  and  personal 
estate  of  a  deceased  debtor  to  the  payment  of 
debts,  in  which  said  defendant  was  compelled 
to  aooount  for  and  pay  over  the  proceeds  of  a 
certaiD  policy  of  life  insurance,  which  had  been 
collected  and  were  retained  by  him.    Afflrmed, 

The  facts  fully  appear  in  the  opinion. 

Meun.  Strayer  ft  Li^g^ett  and  George 
M.  Coeliran  for  appellant. 

Mevrn.  John  T.  Harrist  «fr.,  and  Wil- 
liam B.  Compton*  for  appellees: 

The  assi^ment  to  Gkn.  Roller  is  imlawful, 
because  it  is  totally  lacking  in  a  lawful  subject 
matter  of  contract.  Gen.  Roller  had  no  insur- 
able iDterest  whatever  in  (he  life  of  James  H. 
Moore.  As  an  original  transaction,  he  could 
not  take  out  a  policy  upon  his  life  for  his  own 
benefit.  The  existence  of  an  insurable  interest 
is  an  absolute  prerequisite  to  support  a  policy 
of  insarance  u[)on  the  life  of  another.  This 
principle  is  applicable,  not  only  to  parties  to  the 
tranaaclioD,  but  to  assignees  as  well,  the  law 
wisely  prohibiting  the  accomplishment  by  in- 
direction of  that  which  it  forbids  to  be  done 
directly. 

May,  Ins.  §  898,  p.  599;  Cammaek  v.  Lewii, 
83  U.  8.  15  Wall.  643  (21  L.  ed.  24A);  Page  v. 
BumsHne.  102  U.  8.  669,  670  (26  L.  ed.  270); 
Ctmn,  MuU  L,  Im,  Co.  v.  ImcHm,  108  U,  8.  498 
(27  L.  ed,  800);  Conn,  Mut.  L.  Ins.  Co,  v. 
SduMtfer,  94  U.  8.  457  (24  L.  ed.  251);  Wamock 
V.  Dami,  104  U.  8.  775  (26  L.  ed.  924);  New 
York  Mut.  L.  Ins.  Co.  v.  Armstrong,  117  U.  8. 
597  0^9  L.  cd.  999);  Mo.  VaUey  L.  Ins,  Co.  v. 
McOrum,  36  Kan.  146;  Cooper  v.  Shaker  (P^ 
9  CenU  Bep.  601;  Price  y.  Supreme  Lodge  K. 


of  IL^  Tex.  361;  Bursinger  v.  Bank  of  Water- 
town,  67  Wis.  75;  Oilman  v.  Curtis,  66  CaL 
116;  Stoner  v.  Line,  16  W.  N.  C.  187;  Wegmaik 
V.  Smith,  16  W.  N.  C.  186;  Meily  v.  J&«A. 
hergerA^  W.  N.  C.  186;  Singleton  v.  St.  Loui^ 
Mut.  Ins,  Co.  66  Mo.  63;  Guardian  Mut,  L.  Ins. 
Co,  V.  Uogan,  80  El.  35;  Franklin  L.  Ins,  Co. 
V.  Sfton,  53  Ind.  381;  Franklin  L.  Ins.  Co. 
y.  Ehzeard,  41  Ind.  116. 

This  assignment  is  unlawful,  because  it  is- 
against  public  policy,  coming  within  the  scope 
01  transactions  prohibited  by  law  for  sound 
reasons  of  public  policy. 

Cammaek  v.  Lewis,  82  U.  8.  15  Wall.  64a 
(21  L.  ed.  244);  May,  Ins.  §  898,  p.  599;  Pries 
V.  Supreme  Lodge  K.  of  H.  68  Tex.  361, 

Lac^t  J't  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  Rockingham  County,  rendercKi. 
on  the  first  day  of  August,  1887. 

The  case  is  as  follows:  James  H.  Moore  hay- 
ing died,  the  appellee,  Herod  Homan  filed  a 
creditor's  bill  against  the  appellee  D.  M.  Beam, 
his  administrator,  his  widow  and  heirs,  ta 
have  an  account  of  the  debts,  and  to  subject 
the  real  and  personal  assets  to  the  payment  of 
the  debts. 

The  administrator,  Beam,  answered,  and 
claimed  that  among  the  assets  of  the  decedent, 
Moore,  was  a  policy  of  insurance  for  $5,000  in 
the  Equitable  Life  Assurance  Society  of  the 
United  States,  which  had  been  collected  by  the 
appellant,  John  £.  Roller,  under  an  alleged  as- 
signment, asking  that  the  answer  be  treated  aa 
a  cross-bill,  and  that  said  Roller  be  made  a 


Heptdd  premiums  on  the  last  policy  to  the  amount 
of  I0BS.  The  Insured  died  within  a  year.  It  was 
beU  there  was  no  disproportion  of  which  the  debt- 
or'^B  admintatrators  could  take  advantage.   J/HcL 

VRnR  inauranoe  of  the  life  of  a  debtor  for  the  sum 
of  tSjOOO,  in  favor  of  a  creditor,  where  the  amount 
of  IndebtodnesB  was  uncertain  when  insurance  was 
effected,  but  afterwards  ascertained  to  be  between 
IBOO  and  f75Q,  was  held,  under  the  facts  of  the  case, 
to  be  DO  evidence  of  bad  faith,  or  that  the  contract 
waa  a  wager.   Corson  v.  G-amier,  supra. 

A  person  has  an  insurable  Interest  in  his  own  life, 
and  has  a  right  to  procure  a  policy  thereon,  and 
make  it  payable,  m  case  of  his  death,  to  any  person 
whom  be  may  desire.  Bloomington  Mut.  L.  Ben. 
Amo.  ▼.  Blue,  8  West  Bep.  642, 120  111.  121. 

Act  IMS,  chap.  9,  amendatory  of  Code,  art  45, 9  8, 
provided  that  a  husband  might  Insure  his  life  for 
tbe  sole  use  of  his  wife,  and  assign  to  her  any  policy 
oo  his  life.  There  la  no  restriction,  qualification  or 
proYlsion  excepting  from  its  operation  the  case  of 
a  hinbaod  who  is  unable  to  pay  his  debts.  Elliott 
V.  Bryan.  1  Gent.  Rep.  481, 64  Md.  868. 

A  young  unmarried  woman  wiUiout  property, 
wbofor  sereral  years  has  been  supported  and  edu- 
cated by  her  brother,  who  stood  to  her  in  loco  pa- 
fimtls,  was  held  to  have  an  insurable  Interest  In  his 
Hfe.   Corson  v.  Gamier,  supra. 

A  stepson  has  no  insurable  interest  in  the  life  of 
Ub  stepfather.  United  Brethren  Mut.  Aid  Society 
V.  McDonald,  122  Pa.  824. 

A  aon-tn-law  has  no  insurable  Interest  in  the  life 
of  liiB  mother^in-Iaw,  who  has  no  visible  means  of 
support  and  whom  he  keeps  and  maintains.  Stam- 
bangh  v.  Blake  (Pa.)  22  W.  N.  a  407. 

A  grandchild  has  not  an  Insurable  Interest  in  the 
life  of  a  grandfather  merely  by  virtue  of  tbe  rela^ 
tionship.  Burton  ▼.  Conn.  Mut^  L.  Ins.  Co.  119  Ind. 
207. 

6UR.A. 


Waoerino  poUdea  are  void. 

An  insurable  interest  is  not  necessarily  a  definite 
pecuniary  interest,  such  as  is  recognized  and  pro- 
tected at  law;  it  may  be  contingent,  restricted  as  to 
time,  or  indeterminate  in  amount,  but  It  must  be 
actual,  and  not  merely  to  put  a  wager  upon  human 
life.  Corson  v.Qamler,  4  Cent.  Hep.  807,118  Pa.  488;^ 
Amlck  V.  Butter,  9  West.  Rep.  843,  Ul  Ind.  578. 

Tbe  essential  point  is  that  the  transaction  be  bona 
fide,  and  not  a  device  to  evade  the  law.  Amlck  ▼• 
Butter,  supra. 

Where  one  procures  insurance  on  the  life  of  an- 
other in  whom  he  has  no  Insurable  Interest,  the- 
pollcy  is  void.  ll)id.:  Lament  v.  Grand  Lodge  Iowa 
Legion  of  Honor,  81  Fed.  Rep.  180. 

A  person  who  has  no  insurable  interest  in  an- 
other^s  Ufe  cannot  recover  upon  a  policy  on  such 
life,  which  is  purchased  during  the  lifetime  of  the 
insured,  as  the  policy  so  obtained  is  a  mere  wager, 
and  void.  Mo.  Valley  L.  Ins.  Co.  v.  McCrum,  » 
Kan.  146. 

Policies  held  by  one  not  a  relative  or  creditor  are 
speculative:  and  the  proceeds,  over  expenditure, 
cannot  be  held  by  such  persons  against  representa- 
tives of  the  insured,  notwithstanding  assignment 
by  hehrs.  Ruth  v.  Katterman,  2  Cent.  Rep.  776, 112* 
Pa.251. 

A  policy  taken  upon  the  life  of  another  for  spec- 
ulative purposes  is  regarded  as  nothing  more  than 
a  wager.    Amlck  v.  Butter,  supra. 

A  life  Insurance  policy  for  $8,000  as  security  for  a 
$100  debt  is  a  wager.  Cooper  v.  Shaeffer  (Pa.)  9 
Cent.  Rep.  601,  20  W.  N.  C.  123. 

In  the  abseace  of  any  insurable  interest  of  the 
beneficiary,  the  law  wiU  presume  that  a  policy  waa 
taken  out  for  the  purpose  of  a  wager  or  speculation. 
United  Brethren  Mut.  Aid  Society  v.  McDonald,  12» 
Pa.  824. 
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party  defendant  and  reouired  to  answer,  the 
oath  bein^  waived.  And  it  is  concerning  this 
policy  of  insurance  that  this  contioversy Is  be- 
lore  tills  court. 

The  administrator  of  Moore  claims  that  the 
a8sii2;nment  of  Moore,  although  absolute  on  its 
face,  was  intended  to  be  only  conditional,  and 
that  the  interest  of  Roller  was  confined  to  the 
four  premiums  which  he  had  paid  quarterly,  of 
f  62.50  each,  and  $1  fee. 

The  policy  was  taken  out  by  Moore  with 
Messrs.  Lupton  Bros.,  general  agents  of  the 
<x)mpany  at  Harrisonburg,  the  county  seat  of 
Rockingham  County;  but  not  having  the  money 
to  pav  the  premium,  he  gave  his  note  to  Lup- 
ton 6tob.  for  $68.50— the  premium,  $62.50, 
«nd  $1  fee.  This  note  Lupton  Bros,  carried  to 
Roller  and  sold  at  20  per  cent  discount,  and 
banded  the  policy,  made  out  in  the  name  o^ 
Moore,  to  Roller,  as  a  further  security  for  the 
debt  of  Moore  for  $68.50.  This  policy  and 
note  of  Moore  were  carried  to  Roller  because 
Lupton  knew  that  Roller  had  business  trans- 
actions with  Moore.  This  transaction,  in  its 
origin,  was  simply  the  purchase  by  Roller  of 
the  note  of  Moore  at  20  per  cent  discount  and 
the  holding  of  the  policy  as  collateral  security. 
Moore  failmg  to  pay  the  note.  Roller  began  to 
press  him  for  the  money,  and  then  to  insist 
upon  an  assignment  of  the  policy,  drawing  up 
a  paper  to  that  effect  and  authorizing  Roller  to 
collect  the  policy  with  the  proviso:  "'Provided 
chat  in  the  mean  time  this  assignment  and  pow- 
«r  be  not  canceled  and  annul  led. "  Moore  h  eld, 
but  did  not  execute,  this  paper,  this  paper  be- 
ing dated  March  81,  18S4. 

On  the  10th  of  June  following  Roller  wrote 
to  Moore  a  letter  urging  the  matter  and  refer- 
ring to  the  paper  of  March  31,  1884,  thus:  "I 
fient  you  a  paper  showing  the  contract  under 
which  I  paid  the  first  premium  for  you— -that 
is,  as  long  as  I  paid  the  premiums  the  policy 
was  to  be  mine  and  you  were  to  assign  it  to 
me." 

The  second  quarterly  premium  was  due  on 
the  10th  of  June.  Lui)ton,  the  agent,  not  hear- 
ing from  Moore  about  it,  collected  it  of  Roller, 
and  Moore,  not  noticing  the  agent,  paid  the 
premium  directly  to  the  company  m  New  York 
and  Lupton  received  the  companv's  receipt  for 
it. 

In  the  mean  time  Moore,  on  the  12th  of  May, 
had  applied  for  a  second  policy  of  $5,000  in 
the  same  company,  and  Lupton  applied  the  re- 
ceipt for  the  premium  paia  by  Moore  on  the 
first  policy  to  the  /^rst  premium  on  this  second 
policy,  and  had  it  issued,  h^  having  received 
payment  of  Roller  of  the  second  premium  on 
the  first  policy  as  stated.  After  this  Roller 
wrote  the  letter  referred  to  of  that  date,  saying 
further  as  to  the  paper  of  March  81:  ''You  have 
never  returned  that  paper  to  me.  I  do  not  like 
that  way  of  doing  business,  and  write  now  to 
say  that  it  must  be  attended  to  at  once.  You 
must  not  fail  to  attend  to  this  at  once."  On 
the  27th  of  June  following  Roller  sent  an  abso- 
lute assignment  to  Moore,  without  any  proviso. 
This  not  being  replied  to  by  Moore,  Roller  wrote 
again  on  the  4th  of  August:  "You  have  never 
Bigned  that  assienment  to  me  of  that  insurance 
policy.  It  must  be  done  without  delay.  You 
are  not  treating  me  right  in  this  matter."  On 
the  10th  of  September  Roller  paid  the  third 
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premium,  and  on  the  12th  of  August  the  second 
policy  lapsed.  And  on  the  20ih  of  September 
lollowing  Roller  obtained  the  assignment  of  the 
policy,  which  is  absolute  in  its  terms.  Roller 
paid  the  fourth  premium,  and  on  the  12ih  of 
February  following  Moore  died.  And  on  the 
25th  of  May  Roller  collected  the  policy  and 
claims  it  as  his  own. 

The  circuit  court  held  that  the  assignment 
was  not  a  new  contract  on  the  20th  of  Septem- 
ber between  the  parties  and  an  absolute  assign- 
ment, but  that  it  bore  the  impress  of  the  ongi- 
nal  transactions,  and  stood  merely  as  a  secunty 
^or  the  advances  made  by  Roller;  and,  follow- 
ing the  case  of  PageY.  Burmtine,  102  U.  S.  664 
[26  L.  ed.  268],  required  Roller  to  account  to 
the  administrator  of  Moore  for  the  policy,  after 
deducting  the  premiums  paid  by  him.  And 
also,  as  this  policy  made  Moore's  estate  solvent. 
Roller  was  allowed  to  retain  another  debt  which 
Moore's  estate  owed  him,  all  the  debts  of  Moore 
being  amply  provided  for. 

From  this  decree  Roller  appealed.  He  in- 
sists that  under  the  assignment  the  policy  was 
his,  and  that  it  vested  in  him  the  absolute  own- 
ership; that  he  had,  as  the  creditor  of  Moore, 
an  insurable  interest  in  his  life,  and  that  the 
policy  was  not  therefore  a  wager  poh'cy. 

The  case  pf  Page  v.  Bumsttne,  supra,  relied 
on  by  the  circuit  court  and  followed  in  its  de- 
cision, is  very  similar  to  this  case. 

From  the  opinion  in  that  case  we  find  that 
the  transactions  between  Page  and  Bumstine 
had  their  origin  in  a  loan  of  money  by  Bums- 
tine  to  Page.  To  secure  that  loan  an  assign- 
ment was  made  of  Page's  interest  in  the  policy 
to  the  extent  of  the  sum  borrowed.  Each  sub- 
sequent assignment  showed  upon  its  face  a  sim- 
ilar arrangement  until  that  of  January  7, 1873, 
was  executed.  The  latter  assignment  by  itself 
Imputed  an  absolute  transfer  to  Bumstine  of 
all  the  right,  title  and  interest  of  the  assured  in 
the  policy,  and  to  the  payments- made  therefor, 
and  all  benefits  and  advantages  to  be  derived 
therefrom.  "But,"  says  the  opinion,  "the  cir- 
cumstances disclosed  in  the  record  indicated 
with  reasonable  certainty  that  the  real  and  only 
object  of  the  execution  of  the  assignment  of 
January  7,  1873,  was  to  invest  Burnstine  with 
the  entire  control  of  the  policy,  to  the  end  that 
thereafter  the  company  might  deal  directly 
with  him,  and,  upon  the  death  of  the  assured., 
that  he  might  be  invested  with  full  authority  to 
receive  the  proceeds  of  the  policy  and  apply 
them  in  repayment  of  such  sum  or  sums  as  he 
had  loaned  to  Page  upon  the  security  of  the 
policy. 

"In  other  words,  the  last  assignment  may  be 
constmed  as  simply  appoir ting  Burnstine,  upon 
the  death  of  the  assured,  to  receive  from  the 
company  such  sum  as  would  then  be  due  on 
the  policy,  and,  after  reimbursing  himself  to 
the  extent  of  his  loan  to  Page,  to  pay  the  bal- 
ance to  the  persons  entitled  thereto.  A  differ- 
ent construction  of  that  instrument  would  place 
Burnstiqe  in  the  position  of  being  pecuniarily 
interested  in  the  death  of  Page.  Unless  com- 
pelled to  do  so,  we  should  not  suppose  that  he 
had  any  desire  or  purpose  to  speculate  upon 
the  life  of  Page,  or  to  ao  more  than  secure  the 
repayment  of  the  money  actually  loaned  by  him 
to  the  assuied." 

It  is  certainly  tme  in  this  case,  if  not  conced- 
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€d,  tbat  the  original  assigDment  prepared  by 
RoDer  was  an  absolute  assignment,  and  autbor- 
izes  Roller  to  coUect  tbe  policy  with  due  proviso, 
"provided  that  in  the  mean  time  this  assign- 
ment and  power  be  not  canceled  and  annulled." 
This  was  all  that  Roller  asked  at  first. 

In  the  10th  of  June  note,  as  stated.  Roller 
dainied  that  this  was  the  original  agreement, 
as  he  believed,  saying:  '*  I  sent  you  a  paper 
showing  the  contract  under  which  I  paid  the 
fliBt  premium  for  you— that  is,  as  long  as  I 
paid  the  premium  the  policy  was  to  be  mine, 
and  you  were  to  assign  it  to  me."  Subse- 
quently Roller,  in  a  personal  interview,  pro- 
cured an  assignment  absolute  on  its  face. 

The  circuit  court  held  that  this  assignment 
bore  the  impress  of  the  original  transaction, 
and  stood  merely  as  a  security  for  the  ad- 
vances made  by  Roller. 

If  the  assignment  was  absolute,  as  it  ap- 
peared upon  its  face  to  be,  and  was  so  intended 
to  operate  between  the  parties,  we  must  con- 
sider whether  Roller  held  such  an  insurable 
interest  in  the  life  of  Moore  as  would  render 
8Qch  an  assiffument  valid.  The  policy  as 
taken  out  by  Moore  was  a  valid  contract,  and 
as  such  was  assignable  by  the  assured  to 
Roller  as  security  for  an^  sums  lent  to  him  or 
advanced  for  the  premium  and  assessments 
upon  it.  But  was  it  assignable  to  Roller  for 
any  other  purpose? 

As  was  said  by  Mr.  Justice  Field  in  a  sim- 
ilar case  ( Wamock  v.  DatU,  104  U.  8.  779.  26 
L.  ed.  926):  "The  association  had  no  insura- 
ble interest  in  the  life  of  the  deceased,  and 
could  not  have  taken  out  a  policy  in  its  own 
name.  Such  a  policy  wouldf  constitute  what 
is  termed  a  wager  policy,  or  a  mere  specula- 
tion contract  upon  the  life  of  the  assured, 
with  a  direct  interest  in  its  early  termination. 
It  is  not  easy  to  define  with  precision  what 
win,  in  all  cases,  constitute  an  insurable  inter- 
mx^  It  may  be  stated  ^neraUy,  however,  to 
be  sucb  an  interest  arising  from  the  relations 
of  tbe  party  obtaining  the  insurance,  either  as 
creditor  of  or  surety  for  the  assured,  or  from 
the  ties  of  blood  or  marriage  to  him,  as  will 
Jostifya  reasonable  expectation  of  advantage 
or  benefit  from  the  continuance  of  his  life.  It 
is  not  necessary  that  the  expectation  of  ad- 
vantage or  benefit  should  be  always  capable  of 
pecuniary  estimation,  for  a  parent  has  an  in- 
surable interest  in  the  life  of  his  child,  and  a 
child  in  the  life  of  his  parent;  a  husband  in 
the  life  of  his  wife,  and  a  wife  in  the  life  of 
her  husband.  The  natural  affection  in  cases 
of  this  kind  is  considered  as  more  powerful, 
as  operating  more  efiScaciously,  to  protect  the 
life  of  the  insured,  than  any  other  considera- 
tion. But  in  all  cases  there  must  be  a  reason- 
able ground,  founded  upon  the  relations  of 
the  parties  to  each  other,  either  pecuniary,  or 
of  blood  or  affinity,  to  expect  some  benefit  or 
advantage  from  the  continuance  of  the  life  of 
the  assured." 

The  foregoing  was  approved  in  the  subse- 
quent case  of  Conn,  Mut,  L.  Ins.  Co,  v.  Lucks, 
108  U.  8.  508  [27  L.  ed.  801],  and  again  in 
N.  T,  Mut.  L.  Ins,  Co,y,  Armstrong,!!!  U.S.  597 
pS9  L.  ed.  999],  the  same  learned  justice  say- 
mg  in  that  case,  as  to  an  assignment:  "A 
policy  of  life  insurance,  without  restrictive 
words,  is  assignable  by  the  assured  for  a  valu- 
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able  consideration  equally  with  any  other 
chose  in  action  when  the  assignment  is  not 
made  to  cover  a  mere  speculative  risk,  and 
tbus  evade  the  law  against  wager  policies,  and 
payment  thereof  mav  be  enforced  for  the  ben- 
efit of  the  assignee.'^ 

The  assignment  of  a  polic7,  however,  to  a 
party  not  having  an  insurable  interest,  is  as 
objectionable  as  the  taking  out  of  a  policy  in 
his  name.  To  the  extent  in  which  the  assignee 
stipulates  for  the  proceeds  of  the  policy  be- 
yond the  sums  advanced  by  him,  he  stands  in 
the  position  of  one  holding  a  wager  policy. 
The  law  might  be  readily  evaded  if  the  policy, 
or  an  interest  in  it,  could,  in  consideration  of 
paying  tbe  premiums  and  assignments  upon 
it,  and  the  promise  to  pay  upon  the  death  of 
tbe  assured  a  portion  of  its  proceeds  to  his 
representatives,  be  transferred,  so  as  to  entitle 
the  assignee  to  retain  the  whole  insurance 
money.  Wamock  y,  Davis,  supra;  Franklin 
L,  Ins,  Co,  V.  Haszard,  41  Ind.  Il6;  Stevens  v. 
Warren,  101  Mass.  564;  Gammack  v.  Lems, 
82  U.  S.  16  Wall.  643  [21  L.  ed.  244];  Cooper 
V.  Shaker  (Pa,)  9  Cent.  Rep.  601;  Corson  v. 
Gamier,  118  Pa.  488,  4  Cent.  Rep.  807;  La- 
mont  V.  JIota-Men's  Mut,  Ben,  Asso,  80  Fed. 
Rep.  817.  Batdorffv,  Fehler  (Pa.)  8  Cent. 
Rep.  280;  Shugar  v.  Carman  (Pa.)  8  Cent. 
Rep.  558;  Ruth  v.  Katterman,  112  Pa.  251,  2 
Cent.  Rep.  776;  Price  v.  Supreme  Lodge  K.  of 
H,  68  Tex.  861;  Mo.  Valley  L  Ins.  Co,  v. 
McCrum,  36  Kan.  146,  and  cases  cited. 

While  the  foregoing  is  in  accordance  with 
the  weight  of  autSiority,  the  decisions  are  not 
uniform,  and  we  are  referred  to  numerous  de- 
cisions to  the  contrary  as  to  assigned  policies. 
St.  John  v.  Am,  Mut.  L,  Ins,  Co,  18  N.  Y.  31; 
Valton  V.  Nat,  Fund  L  Assur,  Co,  20  N.  Y. 
32;  Ashley  v.  Ashley,  8  Sim.  149. 

The  New  York  Court  of  Appeals  holds 
that  a  valid  policy  of  insurance  effected  by  a 
person  upon  bis  own  life  is  assignable  like  an 
ordinary  chose  in  action,  and  that  the  assignee 
is  entitled,  upon  the  death  of  the  assured,  to 
the  full  sum,  payable  without  regard  to  the 
consideration  given  by  him  for  tbe  assignment, 
or  to  his  possession  of  any  insurable  interest  in 
the  life  or  the  assured.  Uut  we  are  of  opin- 
ion to  follow  the  decisions  on  this  subject  of 
the  Supreme  Court  of  the  United  States,  and 
those  of  other  courts  in'accord  therewith.  And  ■ 
we  are  of  opinion  that  if  there  be  any  sound 
reason  for  holding  a  policy  invalid  when  taken 
out  by  a  party  who  has  no  interest  in  the  life 
of  the  assured  (which  will  not  be  denied),  it  is 
difficult  to  see  wb^  that  reason  is  not  as  cogent 
and  operative  agamst  a  part^  taking  an  assign- 
ment of  a  policy  upon  the  life  of  a  person  in 
which  he  has  no  interest.  The  same  ground 
which  should  invalidate  the  one  should  inval- 
idate tbe  other,  so  far,  at  least,  as  to  restrict  the 
right  of  the  assignee  to  the  sums  actually  ad- 
vanced by  him. 

In  the  conflict  of  decisions  on  this  subject 
we  are  free  to  follow  those  which  seem  more 
fully  in  accord  with  the  general  policy  of  the 
law  against  speculative  contracts  upon  human 
life.  Justice  Field,  in  Wamock  v.  Davis, 
supra.  Of  the  dangerous  and  pernicious 
tendencies  of  such  policies,  where  one  person 
is  enabled  to  hold  a  money  interest  m  the 
death  of  another,  and,  for  gain,  to  desire  and 
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briDg  about  the  death  of  another  by  felonious 
means,  is  forcibly  illustrated  by  the  case  of 
If,  Y,  Mat.  L.  Ins.  Oo.  v.  Armstrong,  supra, 
where  Hunter  induced  his  friend  Armstrong 
to  insure  his  life  in  his  own  name  and  assign 
the  policy  to  him,  and  within  six  weeks  way- 
laid him  on  the  highway  at  night,  and  slew 
him  with  blows,  inflicted  from  behind,  for 
which  be  was  afterwards  handed. 
The  decision  of  the  circuit  court  is,  we 


think,  without  error.  The  transactions  be- 
tween the  parties  were  riehtly  considered  as  a 
whole,  each  supporllng  the  other;  but,  if  the 
assignment  is  absolute  in  the  first  place,  the 
decree  is  still  right,  because  Roller  had  ua 
greater  insurable  interest  in  the  life  of  the  as- 
sured than  is  decreed  him. 

The  decree  of  t/ie  Cireuit  Court  of  BoeHdng- 
ham  appealed  fronk  here  must,  therefore,  b& 


ALABAMA  SUPREME  COURT. 


Otto  STOELEER,  Appi., 
Claude  8.  THORNTON  etal 

(....AlA.....) 

1.  A  sale  tar  a  Taluable  eonsideratloii 
of  oertiflcates  of  a  mutual  beoeflt  society  in- 
suriDflra  member's  life,  made  by  such  member 
during  his  life,  is  void,  not  only  by  force  of  the 
society's  regulations,  where  they  prohibit  such 
sales,  but  also  as  against  public  policy. 

8.  The  next  of  kin  of  a  person  who  has 
sold  his  benefit  certificates  by  a  contract 
which  is  void  as  against  public  policy  cannot  com- 
pel a  purchaser  to  account  to  them  for  the  pro- 
ceeds, where  the  society  recognized  the  sale  and 
issued  new  certificates  to  the  assignee,  and  paid 
over  the  money  to  him  on  the  death  of  the  in- 
sured. 

8*  The  disposal  by  will  of  benefit  certi- 
ficates insuring  testator^s  life  is  not  invalid  be- 
cause of  his  previous  attempt  to  transfer  them  to 
the  legatee  by  a  sale  which  is  void  as  against  public 
policy. 

4«  If  the  omission  to  enter  a  testamen- 
tary direction  disposing  of  the  beneficial  in- 
terest in  benefit  certificates  insuring  testator^s 
life  **upon  the  record  of  the  supreme  master  of 
exchequer,**  as  required  by  the  certificates,  is 
material,  no  one  but  the  society  can  object 
thereto. 

(November  7, 1880.) 

APPEAL  by  defendant  from  a  decree  of  the 
Montgomery  City  Court  in  favor  of  plain- 
tiffs in  a  suit  to  bring  an  executor  to  a  settle- 
ment of  testator's  estate,  and  to  have  certain 
described  funds  distributed  among  his  next  of 
kin.     Reversed . 

The  facts  are  sufficiently  slated  in  the  opin- 
ion. 

Messrs.  Tompkins  ft  Troy,  for  appellant: 

The  unquestioned  right  of  a  parly  to  be- 
queath the  proceeds  of  his  benefit  certilicates  to 
anyone  he  sees  fit  has  been  frequently  decided. 

\\iniamsy.  Corson,  2  Tenn.  Ch.  269;  Weil 
V.  Trafford,  3  Tenn.  Ch.  108;  Rison  v.  Wilker- 
son,  8  Sneed,  565;  Tennessee  Lodge  v.  Ladd,  5 
Lea,  716;  Highland  v.  Highland,  18  Bradw. 
510.  109  III.  866. 

Very  clear  and  binding  provisions  must  be 
shown  to  deprive  a  person  of  the  right  given 
him  by  the  laws  of  the  land  to  dispose  of  such 
a  fund  by  will. 

Catholic  Mut.  Ben.  Asso.  v  Priest,  46  Mich. 
429;  Williams  v.  Corson,  2  Tenn.  Ch.  269. 

Where  a  member  of  a  benevolent  order  has  a 
benefit  certificate  issued  to  him,  and  names  at 
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thp  time  the  person  who  Is  to  receive  the  bene- 
fit thereof  at  his  death,  and  the  rules  of  the 
order  permit  him  to  chanse  the  beneficiary,  or 
dispose  of  the  fund  bjr  will,  and  such  member 
in  ibe  exercise  of  this  right  disposes  of  the  same 
by  will  to  others  than  those  named  in  the  cer- 
tificate, the  first  designation  is  void  either  as 
regards  the  order  or  the  first-named  benefl- 


^ark  y.  Durand,  12  Wis.  228;  Gambs  y. 
Conn.  Mut.  L.  Ins.  Co.  60  Mo.  44;  Swift  ▼. 
RaUway  Pass.  Asso.  96  111.  809;  Uni<m  Mut.  L. 
Ins.  Co.  V.  Stetens,  19  Fed.  Rep.  671;  Biekertan 
V.  Jaques,  28  Hun,  119.  See  Weil  t.  Trafford^ 
8  Tenn.  Ch.  1U8. 

The  power  of  selection  is  unlimited  as  to  per- 
sons and  is  limited  in  time  only  by  the  death  of 
the  member;  the  right  of  the  free  exercise  of 
the  power  of  appointment  given  to  the  member 
requires  its  continuance  until  death,  and  over 
that  power  no  other  person  has  scy  control. 

Barton  v.  Providence  Mut.  Relief  Asso.  ^'S. 
H.  585, 1  Kew  Eng.  Rep.  856;  Bacon,  Benefit 
Societies,  ^  806,  note  1;  Highland  v.  Highland 
and  Catholic  Mut.  Ben.  Asso.  v.  Priest,  supra; 
Gentry  v.  Supreme  Lodge  K.  of  H.  28  Fed.  Rep. 
718,  20  Cent.  L.  J.  898;  S]^wn  v.  Cluw,  60 
Tex.  582;  HoOand  v.  Tayhrr,  111  Ind.  121,  » 
West.  Rep.  606. 

The  right  to  change  the  beneficiary  is  not 
affected  by  the  fact  that  the  first  beneficiary 
paid  the  assessments  of  the  member  and  the 
shange  was  made  without  his  consent. 

Bacon,  Benefit  Societies,  806;  Masonic  Mut. 
Ben.  Asso.  v.  Burkhart,  110  Ind.  189,  9  West 
Rep.  92;  Fisk  v.  Equitable  Aid  Union  (Pa.) » 
Cent.  Rep.  408;  ^Splawn  v.  Chew,  60  Tex.  584; 
Barton  v.  Providence  Mut.  Relitf  Asso.  68  N. 
H.  535,  1  New  Eng.  Rep.  856. 

At  the  time  of  Watson's  death  the  certificate 
in  that  order  provided  for  the  payment  of  the 
fund  to  Stoelker;  so  if  Stoelker  is  not  entitled 
to  the  excess  over  the  sum  due  him,  appellees 
are  entitled  to  no  part  of  it. 

See  Turner  v.  SUtU,  28  Ala.  420. 

The  substitution  by  Watson  of  the  appellant 
as  the  beneficiary  in  the  certificate  issued  by  the 
United  Workmen,  instead  of  his  "estate,"  was 
a  legitimate  transaction,  and  not  intended  as  a 
cover  for  speculation  and  wager;  and  the  dis- 
proportion between  the  amount  due  at  the 
time  of  the  transfer  and  the  amount  called  for 
by  the  certificate  will  not  render  it  invalid. 

Grant  V.  Kline,  115  Pa.  618,  7  Cent  Rep. 
626;  Batd(rrffv.  Fehler  (Pa.)  8  Cent.  Rep.  280; 
Bacon,  Benefit  Societies,  g  249,  and  authorities 
cited. 

Messrs.  Watts  ft  Son*  for  appellees: 


Id6». 


Stoblsbb  ▼.  Thobnton. 
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Stone,  Ch,  J,,  delivered  the  opinion  of  the 
court: 

The  present  bill  seeks  to  bring  Stoelker,  the 
«zecutor,  to  a  settlement  of  the  estate  of  Charles 
J.  Watson,  deceased,  and  to  have  certain  des- 
cribed funds  distributed  to  complainants,  who 
are  next  of  kin  to  Watson.  Stoelker  resists  the 
leoovery,  and  insists  that  the  entire  funds  in 
controveisy  are  his  property.  This  is  $5,000; 
$2^000  of  It  being  a  benefit  secured  to  Watson 
in  a  benevolent  society  known  as  the  "Andent 
Order  of  United  Workmen/'  and  the  other 
$3,000  being  the  sum  of  two  like  benefits  or 
policies  due  to  Watson  from  the  society  known 
as  the  "KnighU  of  Pythias."  Each  of  these 
sums  was  payable  on  the  death  of  Watson,  with 
certain  provisos,  which  were  complied  with. 
After  the  death  of  Watson  and  the  probate  of 
the  will,  the  two  societies  severally  paid  to 
8toelker  the  amounts  called  for  in  the  pohcies. 
Stoelker  was  the  only  creditor,  and  his  claim, 
exclusive  of  the  funeral  and  administration  ex- 
penses, was  a  little  less  than  $1,000. 

The  one  certificate  declared  that  Watson  was 
"entitled  to  all  the  rights  and  privileges  of 
membership  in  'Ancient  Order  of  United  Work- 
men,' and  to  participate  in  the  beneficiary  fund 
of  the  order  to  the  amount  of  $2,000,"  payable 
to  his  estate  at  his  death, with  conditions  which, 
as  we  have  said,  we  need  not  state  here.  The 
other  two  certificates  or  policies,  aggregating 
$3,000,  were  issued  by  the  society  or  order 
known  as  the  "Knights  of  Pythias."  These, 
also,  bad  conditions  not  necessary  to  be  noticed 
here.  They  severally  secured  the  sums  of 
$1,000  and  $2,000,  to  be  paid  'Ho  the  estate  of 
the  said  Charles  J.  Watf<on,  as  directed  by  said 
brother  in  his  application,  or  to  such  other  per- 
son or  persons  as  he  may  subseauently  direct, 
hy  will  or  otherwise,  and  entered  upon  the  rec- 
ords of  the  supreme  master  of  the  exchequer, 
upon  due  notice  and  proof  of  death  and  good 
Kanding  in  the  rank  at  the  time  of  the  death." 

These  several  certificates  or  policies  were  is- 
saed  iD  1880;  and  by  their  terms,  and  by  the 
mles  of  said  societies,  the  member  holding 
them  was  bound  to  make  certain  payments 
when  called  on,  as  a  condition  of  keeping  them 
alive.  It  is  neither  averred  nor  shown  that 
Watson,  when  he  made  his  application  for 
membership  in  the  society  known  as  ''Knights 
of  Pythias,"  directed  or  designated  therein  any 
person  to  whom  the  benefit  money  was  to  be 
paid  at  his  death,  nor  is  it  averred  or  shown 
that  any  direction,  given  by  will  or  otherwise, 
was  ever  "entered  upon  the  records  of  the  su- 
preme master  of  the  exchequer." 

Until  1888,  Watson  paid  all  the  calls  made 
opon  him,  and  kept  each  of  said  policies  alive. 
At  that  time,  his  health  havine  failed,  and  de- 
tfring  to  travel  as  a  means  of  restoring  it,  he 
entered  into  the  following  agreement  with 
Stoelker:  He  owed  Stoelker  over  $400,  and ,  in 
payment  of  said  indebtedness,  and  in  consid- 
eration of  other  $500,  paid,  and  agreed  to  be 
paid,  by  Stoelker  to  him,  he  agreed  to  sell  said 
three  policies  or  benefit  certificates  to  Stoelker, 
be  (Stoelker)  assuming  to  pay  all  calls  that 
mij^t  thereafter  be  made  on  said  policies  or 
benefit  certificates.  Pursuant  to  this  agree- 
ment^ Watson  petitioned  the  two  societies  to 
bave  Stoelker  substituted  as  the  beneficiary  in 
each  of  the  policies. 
6  Ti.  R  A. 


The  society  known  as  the  "  Ancient  Order  of 
United  Workmen  "  conformed  to  Watson's  di- 
rections, and  substituted  Stoelker  as  the  ben- 
eficiary in  the  policy  it  had  issued.  The 
Knights  of  Pythias  had  a  res^ulation  that  pol- 
icies issued  by  that  society  could  not  become  the 
subject  of  sale  for  a  valuable  consideration,  but 
could  pass  to  a  beneficiary  for  love  and  affec- 
tion only.  It  refused  to  recognize  the  sale  and 
transfer  to  Stoelker,  and  refused  to  substitute 
him  as  the  beneficiary.  In  March,  1884,  Wat- 
son executed  his  last  will  and  testament,  and 
therein  bequeathed  to  Stoelker  said  two  policies 
issued  by  the  Knights  of  F^rthias,  describing 
him  as  a  friend  who  had  befriended  him,  and 
making  no  allusion  to  the  debt,  nor  to  the 
transfer.  It  appointed  Stoelker  executor;  and, 
Watson  dying  in  June  afterwards,  the  will  was 
proven  and  established.  There  is  no  averment 
or  proof  that  Watson  was  not  mentally  capa- 
ble of  makinff  a  will,  nor  is  there  imputation  of 
fraud  or  undue  infiuence  in  its  procurement. 
The  assault  made  upon  it  will  be  stated  further 
on.  Ii  is  not  charged  or  pretended  that  Stoel  ker 
did  not  perform  all  he  promised,  and  did  not 
pav  the  $500  to  Watson,  and  did  not  meet  all 
calls  that  were  made  a  condition  on  which  the 
vitality  of  said  policies  was  to  be  preserved. 
Each  society  paid  the  amount  of  the  policies  to 
Stoelker:  and,  as  we  have  said,  the  present  suit 
was  instituted  to  obtain  the  distribution  of  the 
fund  among  Watson's  next  of  kin.  He  died 
without  lineal  descendants. 

The  right  of  recovery  in  this  case  is  based  on 
the  following  propositions:  That  the  benefit 
certificates  are,  in  substance,  life  insurance  pol- 
icies on  Watson's  life;  that  a  stranger,  such  as 
Stoelker  was,  has  no  insurable  interest,  andean 
neither  sue  oiit,  nor  lawfully  acquire,  insurance 
on  his  life,  while  he  (Watson)  was  living;  that, 
as  a  consequence,  the  attempted  sale  of  the  pol- 
icies to  Stoelker  in  1883  was  against  public  pol- 
icy, and  was  void;  and  that  the  transaction 
shows  on  its  face  that  the  will  of  1884  was  exe- 
cuted simply  as  a  means  of  carrvinginto  effect 
the  illeiral  agreement  of  sale  made  in  1888.  On 
these  grounds  it  is  contended  that  Stoelker  can 
only  claim  to  the  extent  he  was  a  creditor  of 
Watson,  for  to  that  extent  only  had  he  an  in- 
surable interest.  We  .will  first  consider  this 
case  on  the  agreement  of  sale  made  in  1888,  and 
independently  of  the  will. 

It  is  very  clear  that  the  attempted  contract 
of  sale  of  the  benefit  certificate  issued  by  the 
society  of  the  Knights  of  Pythias  was  inopera- 
tive and  void.  It  was  against  public  policy  for 
Stoelker  to  insure  Watson's  life,  and  it  was 
equally  so  for  him  to  purchase  and  hold  such 
insurance  while  Watson  was  in  life.  An  addi- 
tional reason  is  found  in  that  society's  regula- 
tion, that  its  benefit  certificates  cannot  be  sold 
for  a  valuable  consideration.  So,  if  this  con- 
troversy rested  alone  on  the  agreement  of  1883, 
not  recognized  as  valid  by  the  Knights  of 
Pythias,  Stoelker  had  no  valid  claim  which  he 
could  have  asserted  against  that  society.  Rum 
V.  Mut.  Ben,  Int.  Co.  28  N.  Y.  516;  tittfoeM  v. 
Warren,  101  Mass  564;  Franklin  L,  Ine,  Co.  v. 
fliwrartf,41  Ind.  116;  PecpU  v.  Golden  Rule,  114 
El.  34;  Mo.  VaUeu  L.  Ins.  Co.  v.  8lurgee,  18 
Kan.  98;  Mo.  VaUey  L.  Ins.  Co.  v.  McOrum,  36 
Kan.  146;  Warnock  v.  Davis,  104  U.  S.  776  [26 
L.  ed.  924];  Eelmetag  v.  Miller,  76  Ala.  183; 
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Alabama  CMd  L.  Ins,  Co,  y,  MMU  Hut.  Im. 
Co,  81  Ala.  829. 

The  certificate  issued  by  the  Ancient  Order 
of  United  Workmen  stanas  on  a  different  foot- 
ing. It  is  not  shown  that  that  societi^  has  any 
regulation  forbidding  the  transfer  of  its  benefit 
certificates  for  a  valuable  consideration.  As 
matter  of  fact,  it  did  recognize  the  validity  of 
the  sale  and  conveyance  made  in  1883,  and,  in 
pursuance  of  Watson's  request,  issued  a  new 
benefit  certificate,  in  which  Stoelker  was  named 
as  the  beneficiary.  Now,  while  it  may  be  true 
that  it  was  against  public  policy  for  8toe1ker  to 
own  a  benefit  certificate  or  life  policy  on  the  life 
of  Watson  while  the  latter  was  living,  that,  as 
a  mere  matter  of  contract  right,  was  a  question 
between  the  society  and  Stoelker.  The  society 
waived  the  objection,  if  under  its  rules  it  could 
object,  and,  having  paid  the  money,  no  otber 
mere  stranger  or  volunteer  can  gainsay  its 
rightful  payment.  Nor  was  there  anything 
unconscionable  or  unreasonable  on  the  face  of 
the  transaction.  Watson  was  combating  dis 
ease,  and  was  struggling  to  restore  bis  health 
and  prolong  his  life.  He  was  without  money, 
and  was  therefore  without  the  means  of  travel, 
which  he  hoped  might  ^ve  him  relief.  Fail- 
ing to  meet  calls,  as  without  money  he  must 
have  failed,  the  certificates  and  insurance 
would  have  become  forfeited,  and  could  have 
benefited  no  one.  The  length  of  his  life  could 
not  have  been  foreknown;  and  hence  it  could 
not  be  reasonably  conjectured  to  wliat  extent 
Stoelker  would  be  taxed  to  meet  the  society's 
calls.  And  the  contract  was  not  of  Stoelker's 
seeking,  but  was  brought  about  at  the  request 
and  solicitation  of  Watson.  There  is  no  merit 
in  this  feature  of  the  present  suit. 

Wills  are  ambulatory,  and  have  no  binding 
effect  during  the  life  of  the  testator.  The  pub- 
lic policy  which  forbids  a  mere  stranger,  having 
no  insurable  interest,  to  take  out  or  otherwise 
acquire  insurance  on  the  life  of  another,  does 
not  prevent  one  holding  life  insurance  from 
disposing  of  the  benefit  bv  will.  There  is  no 
wager  in  this,  any  more  than  there  is  in  testa- 
mentary disposition  of  any  other  species  of 
property,  ttison  v.  Wukeraan,  8  Sneed,  565; 
WeilY,  Traff&rd,  8  Tenn.  Ch.  108;  WiUianuY, 
Corson,  2  Tenn.  Ch.  269;  Tennessee  Lodge  v. 
TjjM,  6  Lea.  716;  Highland  v.  Highland,  109 
ni.  866,  18  HI.  App.  510;  Catholic  Mut,  Ben. 
Asso.  V.  Priest,  46  Mich.  429;  Clark  v.  Durand, 
12  Wis.  258;  Qambs  v.  Conn,  Mut,  L,  Ins,  Co. 
50  Mo.  44;  Swift  v.  Railway  Pass.  As8o,  96  111. 
809;  Bickerton  v.  Jaques,  28  Hun,  119;  Union 
Mut,  L,  Ins.  Co.  V.  Stewns,  19  Fed.  Rep.  671. 

No  authority  has  been  cited,  nor  can  we 
imagine  anv  reason,  why  the  illegal  attempt 
made  bv  Watson  to  sell  the  benefit  certificates 
to  Stoelker  should,  per  se,  disable  him  from 
afterwards  making  a  will  securing  the  same 
benefit.  The  agreement  to  sell  was  void,  not 
because  its  effect  was  to  pay  a  debt,  but  because 
it  is  against  public  pokey  that  one  man  shall 
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hold  insurance  on  the  life  of  another,  in  whos& 
life  he  has  no  insurable  interest;  and  the  reg- 
ulations of  the  society  made  it  unlawful  to 
traflic  in  its  benefit  certificates.  Neither  ol 
these  objections  can  be  urged  against  testamen- 
tary disposition.  None  of  the  ordinary 
grounds  of  contest  are  urged  against  the  valid- 
ity of  Mr.  Watson's  will,  such  as  want  of  men- 
tal capacity,  undue  influence,  fraud  in  its  pro- 
curement, etc.  Stripped  to  its  nakedness,  the 
sole  objection  is  that  Watson  owed  Stoelker 
money;  felt  grateful  to  him  for  his  kindnesa 
and  indulgence;  and  bequeathed  his  property 
to  him,  a  stransrer,  to  the  exclusion  of  his  blood 
relations.  Have  we  authority  to  set  aside  a  wll) 
on  this  account? 

In  Sherrod  v.  Bherrod,  88  Ala.  587.  568,  U 
this  language:  "A  testator  may  give  no 
reasons,  or  very  foolish  reasons,  for  his  acts; 
yet,  if  he  have  testamentary  capacity,  his  will 
must  be  carried  into  effect. "  And  in  Ma n ivault 
V.  I)ea;s,  1  Bailey,  E(}.  802,  spneaking  of  the  ca- 
pacity of  a  testator,  it  was  said:  "If  he  will, 
he  may  indulge  bis  partialities  and  prejudices, 
and  exercise  wisdom  or  folly,  in  the  disposition 
of  his  estate." 

We  should  be  reluctant  to  hold  that  a  will 
prompted  by  no  known  motive  would  be  valid, 
while  if  it  was  the  result,  in  whole  or  in  part, 
of  a  sense  of  pecuniary  obligation,  that  alone 
would  require  us  to  set  it  aside.  The  void  at- 
tempt to  sell  the  benefit  certificates  did  not  dia- 
able  Watson  to  execute  the  will.  He  unques- 
tionably had  capacity  to  bequeath  his  proper^ 
to  any  other  stranger.  He  bad  equal  capacity 
to  bequeath  it  to  Stoelker. 

The  benefit  certificates  provide  that  their 
several  sums  be  paid  "  to  the  estate  of  the  said 
Charles  J.  Watson,  as  directed  by  said  brother 
in  his  application,  or  to  such  other  person  or 
persons  as  he  may  subsequently  direct,  by  will 
or  otherwise,  and  entered  upon  the  record  of  the 
supreme  master  of  the  exchequer."  It  is  coo- 
tended  that,  because  Watson's  testamentary  di- 
rection is  not  shown  to  have  been  "entered 
upon  the  record  of  the  supreme  master  of  the 
exchequer,"  Stoelker  can  claim  no  rieht  under 
the  will.  It  is  difiicult  to  see  how  this  require- 
ment can  be  complied  with,  if  intended  to  be 
applicable  to  testamentary  direction. 

As  wills  take  effect  only  at  the  death  of  the 
testator,  it  would  seem  that  no  time  is  allowed 
for  entering  the  direction  on  the  "record  of  the 
supreme  master  of  exchequer."  But  we  need 
not  decide  this  question.  If  there  is  anything 
in  it,— and  we  think  there  is  not, — only  the  so- 
ciety oould  object  to  its  omission ;  and  it  has  not 
done  so.  It  has  acknowledged  its  liability  and 
paid  the  money.  The  complainants  show  no 
right  to  the  monev  sued  for. 

The  decree  of  the  chancellor  is  reversed,  and 
the  cause  remanded,  that  the  chancellor  may 
make  proper  orders  in  the  premises. 

BMSTsed  and  remanded. 

Clopton*  /.|  did  not  slt^ 
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Isaac  N.  DEAN,  Tiff,  in  Err., 
PENNSYLVANIA  R.  CO. 


..Pa.. 


1.  ^lie  megUgemem  of  the  driver  of  a 
private  Tehlcle  caimot  be  imputed  to 
one  who  is  riding  with  him  merely  by  in- 
Tttatloii.  80  as  to  prevent  the  latter  from  recover- 
Ins  a«alo8t  a  third  party  through  whose  negli- 
gence, concunlng  with  that  of  the  driver,  he 
reoeiveB  InJurleB. 

S.  Onewhomi^ht  have  aeen  the  danger 
of  m  recUeas  attempt  by  the  driver  of 
a  vehiele  in  which  he  was  riding  to  cross  rail- 
road tracks,  and  who  knew  that  a  train  was  due 
aboattbat  time,  but  dl^not  himself  look  or  listen, 
cr  warn  the  driver,  or  ask  to  get  out,  is  as  guilty 
of  negligence  as  the  driver  is,  and  cannot  recover 
for  injuries  received  in  a  collision  with  the  engine 
at  the  railroad  crossing. 

(October  7, 1889.) 

ERROR  to  the  Court  of  Common  Pleas, 
No.  1,  of  Allegheny  County  to  review  a 
ladgmeDt  of  nonsuit  in  an  action  to  recover 
oaoiages  for  personid  injuries  alleged  to  have 
resulted   from    defendant's   negligence.    Jf- 

The  facts  sufficiently  appear  in  the  opinion. 

Msnn,    Edward    Campbell*    Thomas 

Patterson   and   David    Q.  Ewing^»  for 

I^ntiff  in  error: 

The  defendant  Company  was  negligent  in 
not  givinir  the  proper  warning. 

LtwimUe,  C,  d  L,  JR.  Co.  v.  Ooetz,  79  Ky. 
U%,  14  Am.  &  Eng.  R.  R.  Cas.  027;  Funston 
V.  Chicago,  R,  1.  dt  P,  iJ.  Co.  61  Iowa,  452, 
14  Am.  &  Eng.  R.  R  Cas.  640;  Nehrhas  v. 
Central  Pae.  B,  Co.  62  CaL  820, 14  Am.  &  Eng. 
R  R.  Cas.  670;  LoueM$  v.  Chicago,  M.  db  St.  P. 
B.  Co.  81  Minn.  526.  19  Am.  &  Eng.  R.  R. 
Cafi.  805. 

Plaintiff  was  a  voluntary  passenger  and  was 
Injured  through  the  negligence  of  his  driver, 
which  cannot  oe  imputed  to  him. 

Carluie  v.  Bri^bans,  4  Cent  Rep.  508,  118 
Pa.  544;  Beach,  Keg.  §  86;  Danville,  L.  & 
2F.  Twrnp,  Boad  Co.  v.  Stewart,  2  Met.  (Ky.) 
119;  Bennett  v.  New  Jersey  B.  A  Tranep.  Co. 
86  K.  J.  L.  225;  Covington  Trantfer  Co.  v. 
Kdly,  86  Ohio  St  86;  AJHon  v.  HetHck,  90 
Ind.  545;  Cuddy  v.  Horn,  46  Mich.  596;  Bobin- 
9on^.N.  T.  Cent,  d  H.  B.  B.O0.WN. Y.U; 
Dyer  v.  Brie  B.  Co.  71  N.  Y.  228;  Masterson 
▼.jr.  T.  Cent.  dK  RR  Co.UN.  Y.  247. 


Mr.  Georg^e  B«  Gordon,  with  Mesen. 
William  Scott  and  John  H«  Hamptont^ 

for  defendant  in  error: 

This  case  is  governed  by  that  of  Creeeent 
Twp.  V.  Andereor,  6  Cent  Rep.  616,  114  Pa. 
643. 

It  was  plaintiff's  imperative  duty  to  stop,, 
look  and  listen. 

Carroll  v.  Pennsylvania  B.  Co.  12  W.  N.  C. 
848;  Moore  v.  Phila.  W.  d  B.  B.  Co.  108  Pa. 
858;  Lehigh  Vallfy  B.  Co.  v.  Brandtmaier,  & 
Ceut  Rep.  114.  118  Pa.  616. 

Clark*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  Isaac  N.  Dean,  whilst  crossing 
the  tracks  of  the  defendant  Company's  road  at 
Frost  Station,  Fayette  County,  in  a  wagon,  oa> 
the  morning  of  the  25th  of  November,  1882, 
was  struck  b^  the  locomotive  of  a  passing 
train,  and  this  suit  was  brought  to  recover 
damages  for  the  injury  sustained  through  the 
alleged  negligence  of  the  defendant  on  that  oc- 
casion. The  negligent  act  complained  of  la 
that,  although  the  train  was  running  at  the 
rate  of  thirty  or  forty  miles  an  hour,  no  suffi- 
cient warning  of  its  approach  to  the  crossing 
was  given,  either  by  blowing  the  whistle  or 
ringing  the  bell. 

On  the  part  of  the  defendant  it  is  contended 
that,  assuming  this  to  be  so,  the  plaiutiff,  not 
only  through"  the  negligence  of  the  driver  of 
the  wagon,  but  by  his  own  negligence,  con- 
tributed to  the  injury,  and  therefore  cannot 
recover.  William  Fields  was  the  owner  of  the 
horses  and  wagon,  and  was  the  driver.  That 
he  was  guilty  of  negligence  cannot  be  denied; 
it  was  his  duty  to  anticipate  the  probable  pas- 
sage of  trains  on  the  railroad,  and,  before  at- 
tempting to  cross  the  tracks,  to  stop,  look  and 
listen  for  their  approach;  and  this  the  plaintiff 
frankly  admits  Fields  failed  to  do.  When  he 
left  the  corner  of  the  Blackburn  House,  some 
three  hundred  feet  distant  from  the  crossing, 
he  trotted  his  horses  to  the  brow  of  the  hill,  a 
little  more  than  half  way,  and  checking  them 
there  a  little,  he  started  down  the  hill  at  a  fast 
trot  to  the  raOroad,  where  the  collision  oc- 
curred. 

Mr.  Gilmore,  an  engineer,  called  by  the 
plaintiff,  testifies  that  the  locomotive  and  cars 
on  the  track  were  plainly  visible  to  a  person 
riding  in  a  wagon  on  the  public  road,  at  almost 
any  point,  for  a  distance  of  1,300  feet,  subject 
to  such  temporary  obstructions  as  might  exist 
from  intervening  buildings  and  trees;  and  it  is 
conceded  on  all  hands  that  at  a  point  ten  feet 


HoTB.— jr(B0K06nee  of  one  person  tannoH  he  invpvUd 
to  another. 

The  negligenoe  of  a  driver  of  a  wa^ron  is  not  im- 
potable to  a  person  riding  with  him  as  a  mere 
soestt  and  who  uses  ordinary  care  to  avoid  the  in- 
Jmry.  Qalveston,  H.  ft  8.  A.  B.  Ck>.  v.  Kutao,  72 
!Bea:.  64B;  Ntobet  v.  Oamer,l  L.  B.  A.  162,75  Iowa, 
314:  State  v.  Boston  ft  M.  B.  Ck>.  8  New  Eng.  Rep. 
777, 80  Me.  480;  Knightstown  v.  Musgrove,  116  Ind. 
121;  Sheffield  v.  Gent.  Union  Teleph.  Ck>.  88  Fed.  Bep. 
164;  Noyes  ▼.  Bosoawen,  6  New^Bng.  Bep.  70,  64  N. 
H.86L 

A  pMsenirer  on  a  steam  tug  is  not  responsible  for 
the  nagUgence  of  its  managers,  and  can  maintain  a 
6L.R.A. 


joint  action  against  the  carrier  and  a  third  party 
by  proving  that  both  were  negligent.  Markham  v. 
Houston  Dhrect  Nav.  Ck>.  (Tex.)  11  S.  W.  Rep.  18L 
See  Nisbet  v.  Gamer,  1  L.  B.  A.  182  and  note^  7& 
Iowa,  314. 

The  negligence  of  the  parent  cannot  be  imputed 
to  the  child.  Cleveland  HoUing-Mill  Ck).  v.  Oor- 
rlgan,  8  L.  B.  A.  885, 46  Ohio  St.  288;  Chicago  City  SL 
Co.  V.  Bobinson.  4  L.  R.  A.  128. 127  lU.  0. 

Liability  for  injury  in  case  of  concurrent  negll* 
genoe.    CarterviUe  v.  Cook  (HL)  4  L.  R.  A.  721. 

Proximate  cause  of  injury  at  railroad  crossing* 
Hill  V.  Port  Boyal  ft  W.  C.  B.  Co.  (8.  C.)  6L.  B.  A* 
840. 


See  also  14  L.  R.  A.  281;  16  L.  R.  A.  800;  23  L.  R.  A.  693;  30  L.  R.  A.  684. 
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from  the  railroad  tbe  irack  itself  was  visible 
for.  a  quarter  of  a  mile  or  more. 

Having  failed  to  stop,  look  and  listen,  he  un- 
-dertook  to  cross  the  railroad  tracks.  Fields 
failed  to  perform  a  duty  which  the  law  plainly 
imposed  upon  him,  and  he  was  therefore  guilty 
-of  negligence,  which  contributed  to  the  injury. 

But  can  the  negligence  of  Fields  be  imputed 
to  Dean? 

In  Lockhart  v.  Lichtenthaler,  46  Pa.  151,  it 
was  held  that  where  a  passenger  in  a  carrier's 
vehicle  is  injured  by  a  collision  resulting  from 
the  negliirence  of  those  in  charge  of  it  and 
those  in  charge  of  another  vehicle,  the  carrier 
only  is  answerable  for  the  injury;  and  this  case 
was  followed  by  Philadelphia  db  R.  R.  Co.  v. 
Boyer,  97  Pa.  91,  where  the  same  rule  was  ap- 
plied. The  decision  in  Lockhart  v.  Liehten- 
thaler  was  made  by  adopting  the  conclusion  of 
the  English  courts  in  Bridge  v.  Grand  Junc- 
tion R  Co.  8  Mees.  &  W.  247  (1838),  in  the 
Exchequer;  Tttarogood  v.  Bryan.  8  C.  B.  115, 
«nd  Cattlin  v.  HilU,  Id.  123  (1849) in  the  Com- 
mon  Bench.  These  cases  were  followed  in  the 
Exchequer  in  Armstrong  v.  LancnsJiire  db  Y. 
JR.  Co.  44  L.  J.  N.  8.  Exch.  89  (1875),  L.  R. 
10  Exch.  47. 

The  principle  upon  which  all  these  English 
•cases  appear  to  have  been  determined  is,  that 
the  passenger  is  so  far  identified  with  the  car- 
riage in  which  he  is  traveling  that  want  of  care 
on  tbe  part  of  the  driver  will  be  a  defense  to 
the  owner  of  the  other  cai'riage  that  directly 
causes  the  injury. 

In  Thorogood  v.  Bryan,  which  is  the  leading 
■case,  a  passenger  alighting  from  an  omnibus 
was  thrown  down  and  injui'ed  by  the  negligent 
management  of  another  omnibus,  and  it  was 
held  that  an  action  would  not  be  maintained 
against  the  owner  of  the  latter  if  the  driver  of 
the  omnibus  in  which  the  passenger  was  riding, 
by  the  exercise  of  proi>er  care  and  skill,  might 
have  avoided  the  accident  which  caused  tbe 
injury.  The  rule  asserted  is  one  of  general 
application,  no  matter  whether  the  conveyances 
are  public  or  private,  or  whether  the  party  in- 
jured is  conveyed  at  his  own  request  or  at  the 
request  of  the  driver. 

In  Lockhart  v.  Lichtenthaler,  however,  the 
rationale  of  the  rule  in  Thorogood  v.  Bryan 
was  not  considered  tenable;  indeed,  the  reasons 
assigned  for  it  in  the  English  cases  were  ex- 
pressly rejected,  and  the  liability  of  the  carrier 
was  put  upon  different  grounds,  the  grounds 
of  public  policy.  **I  would  say,"  says  the 
learned  juage  delivering  the  opinion  of  the 
oourt,  "the  reason  for  it  is  that  it  better  ac- 
cords with  the  policy  of  the  law  to  hold  the 
•carrier  alone  responsible  in  such  instances,  as 
.«n  incentive  to  care  and  diligence.  The  law 
fixes  the  responsibility  upon  a  different  princi- 
ple in  the  case  of  a  carrier,  as  already  noticed, 
from  that  of  a  party  that  does  not  stand  in  that 
-relation  to  the  party  injured;  the  very  philoso- 
phy of  the  requirement  of  greater  care  is  that 
he  shall  be  answerable  for  omitting  any  duty 
which  the  law  has  defined  as  his  rule  and 
^ide,  and  will  not  permit  him  to  escape  by 
imputing  negligence  of  a  less  culpable  charac- 
ter to  others,  but  sufficient  to  render  them  lia- 
ble for  the  consequences  of  his  own." 

It  will  be  observed  that,  as  tbe  reasons  as- 
«!gned  for  the  rule  in  Lockhart  v.  Lichtenthaler 


extend  only  to  cases  in  which  the  party  is  in- 
jured by  the  joint  negligence  of  his  common 
carrier  and  another,  the  rule  has  no  applica- 
tion to  cases  where  the  injured  party's  convey- 
ance is  private;  and  this  was  the  ground  upon 
which  Carlisle  v.  Brisbane,  118  Pa.  644,  4 
Cent.  Kep.  508,  was  decided.  In  that  case  the 
conveyance  was  private,  the  pwuly  injured  be- 
ing carried  without  compensation,  ana  both  of 
the  negligent  parties  held  to  the  same  degree  of 
care  and  diligence;  the  doctrine  of  Lockhart 
V.  Lichtenthaler  was  therefore  not  applicable. 

The  principle  of  T/iorogood  v.  Bryan  has  been 
approved  in  some  of  the  Slates,  and  in  others 
it  has  been  rejected  as  altogether  indefensible. 
It  has  been  recognized  and  sustained  in  Ver- 
mont (Carlisle  v.  Sheldon,  88  Vt.  440);  in  Wis- 
consin (Hovfe  V.  Fulton,  29  Wis.  296;  Prideaux 
V.  Mineral  Point,  48  Wis.  518;  Otis  v.  Jane^- 
ville,  47  Wis.  422);  and  in  Iowa  {Payne  v.  Chi- 
cago R.  L  dbP.  R.  0.«9  Iowa,  523).  On  the 
other  hand,  the  doctrine  has  been  declared  un- 
sound and  untenable  by  the  Supreme  Court  of 
the  United  States  in  the  very  recent  case  of 
UtUe  V.  Hackett,  116  U.  S.  866  [29  L.  ed.  652]. 
The  doctrine  has  also  been  disapproved  and  re- 
jected in  New  York  {Robinson  v.  N.  T,  Cent. 
iSb  U.  R.  R.  Co.  66  N.  Y.  11;  Dyerv.  EneR. 
Co.  71  N.  Y.  228;  Masterson  v.  N.  T.  Cent,  db 
E.  B.  R.  Co.  84  N.  Y.  247);  in  New  Jersey 
{Bennett  v.  Nevo  Jersey  R.  A  Transp.  Co.  36  N. 
J.  L.  225;  New  York,  L.  E  db  W.  R.  Co.  v. 
Steinbrenner,  47  N.  J.  L.  161-171);  in  Maine 
(StaU  V.  Boston  A  M.  R.  Co.  80  Me.  480,  6  New 
Eng.  Rep.  777.  88  Alb.  L.  J.  269);  in  Ohio 
{Covington  Transfer  Co.  v.  KeUy,  86  Ohio  St 
86-91);  in  J\\mo\^  (Wabash,  St.  L.  d  P.  R.  Co, 
V.  ShackUt,  105  111.  864);  in  Kentucky  {Dan- 
viUe,  L.  db  N.  Tump.  Road  Co.  v.  Stewart,  % 
Met.  (Ky.)  119;  Louisville,  C.  db  L.  R.  Co.  v. 
Case,  9  Bush.  728);  in  CnVifomm  {Tompkins  y. 
Clay  St.  R.  Co.  66  Cal.  168);  in  New  Hamp- 
shire  {Noyes  v.  Boscawen,  64  N.  H.  861,  5  New 
Eng.  Rep.  70);  in  Minnesota  {FoUman  v.  Mai^ 
kato,  85  Minn.  522);  in  Michigan  (Cuddy  y. 
Horn,  46  Mich.  596);  and  in  Maryland  (Phila- 
delphia, W.  db  B:  R.  Co.  v.  Eogeland,  66  Md. 
149, 5  Cent.  Rep.  587);  whilst  in  Pennsylvania, 
as  we  have  already  stated,  the  rule  has  been 
partially  adopted,  and  the  reasons  given  by  tbe 
English  courts  have  been  expressly  rejected. 
In  some  of  the  States,  as  in  Wisconsin,  Mich- 
igan and  Iowa,  b  distinction  would  appear  to 
have  been  taken  between  a  public  and  a  private 
conveyance;  and,  as  an  examination  of  the  cases 
cited  will  show,  it  has  been  there  held  that 
when  the  injured  person  is  riding  in  a  private 
conveyance  by  invitation  of  the  driver  and 
without  compensation,  the  driver  will  be  re- 
garded as  his  agent,  and  upon  that  ground  the 
negligence  of  the  latter  ia  imputed  to  the  for- 
mer. 

In  Pennsylvania,  New  York,  Ohio,  Minne- 
sota and  other  States  this  doctrine  of  agency  is 
expressly  repudiated,  and  it  is  held  that  in  such 
cases  the  driver's  negligence  cannot  be  so  im- 
puted. 

Thus  it  will  be  seen  that  the  cases  are  con- 
flicting; the  rulings  in  England  and  in  this 
country  have  been  in  the  greatest  confusion, 
which  we  think  is  attributable  to  the  fact  that 
the  general  rule  of  Thorogood  v.  Bryan,  which 
for  thirty-eight  years  was  followed  inEngland^ 
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«Dd  ill  parts  ot  this  country  was  rested  upon 
wholly  indefensible  ground.  The  vain  effort 
to  sustain  a  rule  of  law,- which  was  at  variance 
with  reason  and  common  sense,  has  given  rise 
to  these  various  conflicting  views  and  de- 
•cisions. 

The  English  Court  of  Appeal,  however,  in 
«  very  recent  case,  Ths  Bemina  (Armstrtmg  v. 
MiUa,  L.  R  12  Prob.  Div.  58),  decided  in  Jan- 
vary,  1887,  expressly  overrules  the  case  of 
Tkorogood  v.  Bryan,  and  holds  that  one  who  is 
«  passenger  in  a  public  conveyance  does  not 
identify  himself  with  the  conveyance,  or  the 
persons  in  charge  of  it,  and  that  their  negli- 
gence, direct  or  contributory,  can  in  no  respect 
be  imputed  to  him.  In  the  judgment  of  the 
<x»ait,  Z^TfYf  Esber,  M.  B.,  after  an  extended  re- 
view of  the  English  and  American  cases,  said: 
"After  having  thus  laboriously  inquired  into 
the  matter,  and  having  considered  the  case  of 
Thoroffood  V.  Bryan,  8  C.  B.  116,  we  cannot  see 
«ny  principle  on  which  it  can  be  supported; 
sod  we  think  that,  with  the  exception  of  the 
weighty  observation  of  LordBninwellf  though 
that  does  not  seem  to  be  a  final  view,  the  pre- 
ponderance of  judicial  and  professional  opin- 
lOQ  in  England  IS  against  it,  and  that  the  weight 
of  judicial  opinion  in  America  is  also  against 
ft  We  are  of  opinion  that  the  proposition 
maintained  in  it  is  erroneously  unjust,  and  in- 
consistent with  other  recogmzed  propositions 
of  law.  As  to  the  propriety  of  dealing  with  it, 
at  this  time,  in  a  court  of  appeals,  it  is  a  case 
which,  from  the  time  of  its  publication,  has 
been  constantly  criticised,  and  no  one  can  have 
gone  into  or  have  abstained  from  ^ing  into  an 
omnibus,  railroad  or  ship  on  the  faith  of  the  de- 
cision. We  therefore  think  that  now  that  the 
question  is  for  the  first  time  before  an  English 
eoort  of  appeal,  the  case  of  Thorogood  v.  Bryan, 
8  C.  B.  115.  must  be  overruled.'*^  See  Carlisle 
V.  Brisbane,  113  Pa.  544,  4  Cent.  Rep.  508,  57 
Am.  Bep.  48.^-510. 

In  the  case  of  Little  v.  Baekett,  supra,  in  the 
Snpreme  Court  of  the  United  States,  Mr,  Jus- 
tice Field,  delivering  the  opinion,  says:  "  The 
-truth  is,  the  decision  in  Thorogood  v.  Bryan 
rests  ujion  indefensible  ground.  The  identifi- 
cation of  the  passenger  with  the  ne;rligent 
driver  or  owner,  without  his  co-operation  or 
enoooragement,  is  a  gratuitous  assumption. 
There  is  no  such  identi^.  The  parties  are  not 
in  the  same  position.  The  owner  of  a  public 
conveyance  is  a  carrier,  and  the  driver  or  the 
person  managing  it  is  his  servant.  Neither  of 
them  is  the  servant  of  the  passenger,  and  his 
ftsserted  identity*  with  them  is  contradicted  by 
the  daily  expenenoe  of  the  world." 

Qootations  might  be  given  from  many  cases 
in  me  different  States,  illustrating  the  very  firm 
and  emphatic  manner  in  wbio^  uie  doctrine  of 
this  celebrated  case  has  been  denied.  The  au- 
thorities in  England,  and  the  great  current  of 
"Uitborities  in  this  country,  are  against  it.  Nor 
«L.  R  A.  10 


can  I  see  why  upon  any  rule  of  public  policy 
a  party  injured  by  the  concurrent  and  contrib- 
utory negligence  of  two  persons,  one  of  thtmk 
his  common  carrier,  should  be  held  and  the 
other  released  from  liability;  as  to  this.  I  speak 
only  for  myself;  in  my  opinion  there  is  no 
principle  consonant  with  common  sense,  com- 
mon honesty,  or  public  policy,  which  should 
hold  one  not  guilty  of  any  negligence,  either 
of  omission  or  commission,  for  the  negligence 
of  another,  imputed  to  him  under  such  cir- 
cumstances. Although  in  Carlisle  v.  Brisbane 
I  may  appear  to  have  accepted  that  doctrine, 
I  meant  to  merelv  state  that  the  ground  upon 
which  this  court  had  rested  this  nSe  was  better 
than  that  taken  by  the  English  courts. 

But  if  this  were  not  so,  Fields  was  not  a 
common  carrier.  Dean  was  riding  in  the  wag- 
on merely  by  invitation  of  Fields,  who  hap- 
Eened  to  be  going  in  the  direction  of  Dean's 
ome  with  a  load  of  provisions.  He  was  car- 
ried without  compensation,  merely  as  an  act  of 
kindness  on  the  part  of  Fields,  who  had  sole  con- 
trol of  the  team  and  of  the  wa^n.  The  case 
is  similar  in  this  respect  to  Carl%^  v.  Brisbane, 
supra,  and  to  the  case  of  FoUman  ▼.  Mankato, 
85  Minn.  522. 

We  are  clearly  of  opinion  that  if  Dean  him- 
self was  guilty  of  no  negligence  the  negligence 
of  Fields  cannot  be  imputed  to  him;  but  it  is  in 
this  respect  this  case  differs  from  Carlisle  v. 
Brisbane,  In  the  case  just  cited  Brisbane  was 
a  stranger,  the  accident  occurred  after  night 
and  after  a  fresh  fall  of  snow.  It  was  caused 
from  a  defect  in  the  street.  There  was  no  evi- 
dence whatever  that  Brisbane  knew  that  Corn- 
man  was  a  reckless  or  unskillful  driver,  or 
that  he  (Brisbane)  saw,  or  by  the  exercise  of 
reasonable  care  at  the  time  could  see,  or  ought 
to  have  seen,  the  dangerous  condition  of  the 
street;  indeed,  the  jury  found  that  he  was  not 
personally  aware  of  either,  and  no  question  was 
raised  involving  that  view  of  the  case. 

Here,  however,  the  facts  are  of  a  different 
character.  Dean  knew  the  locality  well ;  he  had 
crossed  the  tracks  frequently  at  this  point;  he 
knew  that  a  train  was  due  about  that  tune,  and 
that  he  was  approaching  the  railroad  track  at  a 
fast  trot;  yet  he  took  no  precautions.  He  was 
certainly  responsible  for  his  own  negligence:  he 
sat  with  his  back  to  the  driver,  and,  although 
he  might  have  seen  his  danger,  he  confesses 
that  he  did  not  look.  He  said  nothing  by  way 
of  warning  to  Fields,  nor  did  he  ask  him  to 
stop,  to  look  and  listen,  or  to  permit  him  (Dean) 
to  get  out;  and  the  danger  was  as  obvious  to 
Dean  as  it  was  to  Fields.  The  testimony  is 
wholly  to  the  effect  that  the  plaintiff  committed 
himself  voluntarily  to  the  action  of  Fields; 
that  he  joined  him  in  testing  the  danger,  and 
he  is  responsible  for  his  own  act.  The  case  is 
ruled  by  Orescent  Twp,  v.  Anderson^  114  Pa. 
643,  6  Cent.  Rep.  616. 

The  judgment  is  affirmed. 
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The  applieatioiit  with  a  minor's  consentt 
of  part  of  his  wag^es  to  the  payment  of  a 
debt  due  from  bis  deceased  f atber^s  estate  to  his 
employer,  will  not  be  binding  on  him  in  a  sub- 
flequent  action  on  quantum  menuU,  although  the 
employer's  remedy  against  the  estate  has  been 
lust  in  the  mean  time,  where  the  minor  had  no 
pecuniary  interest  in  the  payment  of  the  debt 
because  he  was  not  entitled  to  anything  from  his 
father's  estate. 

(January  2, 1890.) 

ON  report.    I^eto  trial  ordered. 
This  was  an  actioD  of  contract  tried  in  the 
Superior  Court,  Essex  County,  without  a  jury. 
The  court  found  for  defendant. 

The  facts  are  stated  in  the  opinion. 

Mr,  C.  Sewall,  for  plaintiff: 

Where  a  minor  sells  real  estate,  passes  his 
deed,  takes  his  money,  and  the  grantee  enters 
into  possession,  he  can  avoid  that  sale  im- 
mediately upon  arriving  of  age  although  the 
contract  has  been  fully  executed. 

Chandler  v.  Simmons,  97  I\Iass.  514. 

This  case  comes  within  the  purview  of  the 
law  as  determined  in — 

QanleyY,  Looney,  100  Mass.  862;  Brooks  v, 
Prescott,  114  Mass.  892;  Williams  v.  Nichols, 
121  Mass.  485. 

Upon  the  question  of  the  plaintiff's  right  to 
avoid  such  a  contract,  the  decisions  in  Vent  v. 
Osgood,  19  Pick.  572;  Chandler  v.  Simmons,  97 
Mass.  5('8,  514;  Gaffney  v.  Eayden,  110  Mass. 
187;  and  Freeman  v.  Nichols,  188  iMass.  818. 
are  decisive  of  the  matter. 

Even  in  a  case  of  an  entire  or  special  contract, 
a  minor  may  avoid  it  and  sue  on  a  quantum 
meruit,  and  recover,  although  he  has  failed  to 
I>erform  the  same. 

Moses  V.  Stevens,  2  Pick.  832;  Oaffney  v. 
Eayden,  110  Mass.  187. 

Mr.  John  M.  Ray mond«  f or  defendant: 

As  an  executed  contract  it  cannot  now  be  re- 
scinded. 

Stone  Y.  Dennison^  18  Pick.  1;  Breed  v.  Judd, 
1  Gray.  455. 

By  the  lapse  of  time  and  conveyance  of  the 
property  of  the  father,  the  defendant  cannot 
now  be  put  in  the  same  position  as  he  stood 
when  the  contract  was  made. 

Breed  v.  Judd,  1  Gray,  455. 

The  defendant  in  this  action  was  made  the 
agent  of  the  plaintiff,  to  apply  the  payments  to 
the  father's  aebts.  and,  the  money  bemg  so  ap- 
plied, there  was  an  executed  agency. 

Welch  V.  WMi,  108  Mass.  562. 

Fieldt  <71,  delivered  the  opinion  of  the  court: 
The  plaintiff,  a  minor,  with  the  assent  of  his 


mother,  aiCTeed  with  the  defendant  to  work 
for  him  K>r  $8  a  week,  one  half  to  be  paid 
to  the  plaintiff  and  the  other  half  to  be  ap- 
plied by  the  defendant  to  the  pavment  of  a 
debt  due  to  the  defendant  from  the  estate  of 
the  deceased  father  of  the  plaintiff.  The  court, 
trying  the  case  without  a  jury,  found  that  the 
plaintiff's  services  were  not  worth  $8  a  week 
for  the  first  part  of  the  time  be  worked,  but 
*'were  worth  $8  a  week  for  the  whole  time."' 
The  plaintiff's  pay  was  raised  from  time  to  time, 
and  after  he  had  worked  for  the  defendant 
eight  weeks  "his  pay  was  raised  to  $12"  a  week. 
The  defendant  paid  him  $4  a  week  for  the 
whole  time  he  worked,  and  applied  the  re- 
mainder of  his  wages  to  the  payment  of  the 
debt  against  the  father's  estate.  At  the  end 
of  twenty-six  weeks,  when  the  debt  had  been 
paid,  the  defendant  discharged  the  plaintiff 
from  his  employment.  The  court  also  found 
that  "the  agreement  was  not  so  unreasonable  a» 
to  raise  any  suspicion  of  fraud,"  "that  the  plain- 
tiff had  not  been  overreached;"  and  ruled,  "as 
matter  of  law,  that  the  plaintiff  was  not  en- 
titled to  avoid  the  contract,  it  having  b^i^ 
fully  executed." 

It  is  clear  that  the  court  found  that  the  whole 
amount  of  the  wages  agreed  upon  from  time  ta 
time  was  as  much  as  or  more  than  the  plain- 
tiff's services  were  worth,  but  that  the  amount 
of  money  paid  to  the  plaintiff  was  less  than  his 
services  were  worth.  It  is  clear  also  that  the 
plaintiff  was  not  bound  to  pay  his  father's  debts; 
that  the  contract  made  in  this  case  was  not  for 
necessaries,  and  was  not  necessarilv  beneficial 
to  the  plaintiff;  and  that  by  our  aecisions,  in 
order  to  avoid  such  a  contract,  it  is  generally 
not  necessary  that  the  minor  put  the  other 
party  in  statu  quo,  or  return  the  consideration^ 
received.  Chandler  v.  Simmons,  97  Mass.  508^ 
514;  Bartlett  v.  Drake,  100  Mass.  174;T7a^v. 
Toung,  110  Mass.  396;  Oaffney  v.  Hoyden,  110 
Mass.  187;  Bradford  v.  French,  110  Mass.  865; 
Baker  v.  Stone,  186  Mass.  405;  McCarthy  v* 
Henderson,  188  Mass.  810. 

Gaffney  v.  Hayden,  supra,  shows  chat  if  the 
amount  of  the  wages  agreed  upon  had  not  been 
as  much  as  plaintiff's  services  were  worth,  the 
fact  that  the  plaintiff  had  received  his  pay 
while  a  minor  would  not  prevent  him  from 
avoiding  the  contract  and  suing  on  a  quantum 
meruit.  In  the  opinion,  the  cases  of  Stone  v. 
Dennison,  18  Pick.  1,  and  Breed  v.  Judd,  1 
Gray,  455,  which  the  present  defendant  cites^ 
are  considered  and  distinguished. 

It  is  suggested  that  the  plaintiff's  agreement 
that  the  defendant  should  apply  a  part  of  the 
wages  to  the  extinguishment  of  the  father's  in- 
debtedness, makes  tbe  actual  application  of 
the  wages  by  the  defendant  equivalent  to  a 
payment  in  pursuance  of  this  agreement,  and 
before  it  was  revoked,  of  money  by  the  plain- 
tiff to  the  defendant  for  the  purpose  of  ex- 
tinguishing this  debt.  It  is  argued  that  if  a 
minor  voluntarily  pays  money  under  a  contract 


Nora— ^»^/'ant,  recovery  for  services. 
An  infant  may  avoid  his  contract  for  servloe 
and  recover  the  value  of  the  services  rendered. 
V^itmarsh  v.  Hall.  8  Denio,  875;  Nashville  &  a  B. 
Ck>.  Y.  Elliott,  1  Coldw.  611;  Bay  v.  Hahies,  58  UL 
6  L.  R.  A. 


485;  Dallas  v.  HoUingrsworth,  8  Ind.  637;  Van  Pelt  t» 
Corwine,  6  Ind.  863;  Gaffney  v.  Hayden,  HO  Maas» 
187;  Vent  v.  Osflrood.  19  Pick.  572;  Nickerson  v^ 
Bapton.  12  Pick.  110;  D^^rooher  v.  Contiuental  Mllla^ 
68  Me.  217;  Tyler.  Infancy,  8S. 
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be  cannot  recover  the  money  he  has  paid  when 
he  has  received  any  benefit  from  the  contract 
<^^r  any  part  of  the  consideration,  except  by 
rescinding  the  contract;  and  that  a  contract 
cannot  be  rescinded  unless  the  other  party  is 
put  m  statu  quo,  and  that  in  the  present  case 
It  does  not  appear  that  the  defendant  can  be  put 
to  giattt  quo  because  he  may  have  lost  his 
remedy  against  the  estate  of  the  father.  See 
&iur(Uffyr,  Millard,  13  R  I.  272;  RMnson  v. 
Wiieka,  66  Me.  102;  Sparman  v.  Keim,  83  N. 
Y.  245;  Adams  v.  BeaU,  67  Md.  58,  7  Cent. 
Rep.  430;  Exports  Taylor,  8 De.  G.  M.  &  G. 

It  does  not  appear  that  the  plaintiff  did  or 
could  receive  any  benefit  directly  or  indirectly 
from  paring  his  father's  debts.  It  appeani 
that  the  father  died  seised  of  real  estate  "which 
be  devised  to  his  widow/' and  which  the  widow 
convened  to  his  eldest  son,  the  brother  of  the 
plaintiff;  but  it  does  not  appear  that  the  plain- 
tiff was  entitled  to  receive  any  property  from 
the  estate  of  his  father,  and  therefore  it  does 
not  appear  that  the  plaintiff  had  any  interest 
in  preventing  the  defendant  from  collecting  the 
debt  out  of  the  estate  of  the  father.  The  action 
h  not  to  recover  money  paid.  The  contract, 
so  far  as  it  related  to  the  payment  of  the  father's 
debt,  would,  in  ancient  times,  have  been  held 
absolutelj  void,  if  made  by  an  infant. 

We  think  that  the  principle  contended  for, 
whether  it  is  consistent  or  not  with  our  de- 
cisions, is  not  applicable  to  this  case.  It  is 
necessary  for  the  protection  of  an  infant  that 
he  should  not  be  bound  by  a  contract  to  pay 
out  of  his  earnings  the  debt  of  another  person, 
and  the  defendant  had  no  right  to  rely  upon 
such  a  contract  and  forego  any  remedies  he 
might  have  had  against  the  estate  of  the  father. 
The  defendant  cannot  be  said  to  have  acted  as 
a^ent  of  the  plaintiff  in  paying  the  wages  to 
himself  within  the  principle  declared  in  Welch 
V.  Welch,  103  Mass.  562,  because  he  still  re- 
tains the  benefit.  It  is  not  contended  that  the 
mother  was  entitled  to  the  wages  of  the  plain- 
tiff. 

By  the  terms  of  the  report  there  must  be  a 
new  trial. 

So  ordered. 


Calvin  H.  WEEKS  et  aX. 

V. 

John  L.  HOBSON,  AUy-Qen.,  et  oL 


(.... 


....) 


Lmnd  derrised  as  the  site  of  a  dty  hospi- 
tal may  be  sold  by  order  of  court  and  the 


proceeds  invested  to  provide  for  the  current  ex- 
penses of  the  hospital,  by  the  application  of  the 
doorine  of  cupris^where  the  will  which  gives  a  sum 
of  money  also  for  suob  hospital  does  not  indicate 
any  intent  to  make  the  gift  depeud  on  the  oocu- 
pation  of  that  particular  site,  and  it,  by  reason  oj; 
its  location  and  other  causes,  is  not  a  suitable  site 
for  a  hospital,  and  the  hospital  has  in  the  mean 
time  received  by  gift  from  other  parties  all  the 
real  estate  needed. 

(January  1, 1890.) 

APPEAL  to  the  full  court  from  a  decision  of 
the  Supreme  Judicial  Court,  Essex  County, 
in  equitv,  overruling  a  demurrer  to  a  supple- 
mental Dill  asking  for  the  sale  of  certain  land 
devised  for  a  city  hospital,  and  the  use  of  the 
proceeds  for  current  expenses.  Demurrer  xner^ 
ruled, 

Mr,  Win.  H.  Moody,  for  plaintiffs: 

It  is  within  the  power  of  the  court,  in  the  ex- 
ercise of  its  equitable  jurisdiction  over  chari- 
ties, to  grant  the  relief  sought. 

American  Academy  r.  Harvard  College,  13 
Gray,  583;  Jackson  v.  Phillips,  14  Allen,  539; 
Atty-Gen.  v.  F»>^^8DeG.  &  Sm.  704;  Atty- 
Gen.  V.  Craven,  21  Beav.  892;  Biscoe  ^.  Jack- 
son, L.  R.  85  Ch.  Div.  460. 

The  bill  does  not  ask  for  any  change  of  the 
objetas  of  the  charity  or  of  the  agents  by  whom 
it  IS  administered,  and  is  therefore  to  be  distin- 
guished from  the  cases  of — 

Fellows  V.  Miner,  119  Mass.  541;  Winthrop 
V,  Atty-Gen.  128  Mass.  258. 

Mr,  Henry  G.  Nichols*  for  executors  and 
trustees  of  Hale,  testator: 

If  the  mode  of  application  is  such  an  essen- 
tial part  of  the  gift  that  you  cannot  distinguish 
any  general  purpose  ot  charity,  but  are  ob- 
liged to  say  that  that  mode  of  doing  a  charitable 
act  was  the  only  one  the  testator  intended  or  at 
all  contemplated, and  that  he  had  no  general  in- 
tention of  giving  his  money  to  charity,  then 
the  court  cannot,  if  the  particular  mode  of  do- 
ing it  fails,  applv  the  money  cyprh. 

Biscoe  V.  Jackson^  L.  R  85  Cb.  Div.  468; 
Atty-Gen.  v.  Bishop  of  Oxford,  1  Bro.  Ch.  444, 
note  (j). 

The  doctrine  that  if  the  donees  do  not  care  to 
use  the  thing  given  for  the  purpose  designated 
a  different  use  may  be  ordered,  even  with  rela- 
tion to  the  same  charity,  is  inconsistent  with 
both  English  and  Massachusetts  application  of 
ey  pris, 

Jackson  v.  Philips,  14  Allen,  539;  Corbyn  ▼. 
French,  4  Ves.  Jr.  424.  See  Atty-Gen,  ▼. 
Ironmongers  Co.  2  Myl.  &  K.  576;  Cherry  v. 
Mott,  1  Myl.  &  C.  123;  Clark  v.  Taylor,  1 
Drew.  642;  RusseU  v.  KelleU,  8  Smale  &  Q. 
264;  Rb  Whites  Trusts,  L.  R.  88  Ch.  Div.  449. 


NoTS.— 3fode  of  administering  charity,  cy  pr^ 
Under  the  Bn^llsh  doctrine  of  cy  pr&,  if  the  be- 
quest be  for  a  charity,  itmatters  notihow  uncertain 
the  persons  or  the  objects  may  be,  or  whether  the 
persons  who  are  to  take  are  in  esse  or  not;  or 
whether  the  legatee  be  a  corporation  capable  in 
law  of  takingr  or  not,  or  whether  it  can  be  carried 
into  ezeoutlon  or  not,  the  court  will  sustain  the 
legacy  and  give  it  effect  according  to  its  own  prin- 
ciples. Tn  such  casesequlty  wiU  substitute  another 
mode  of  devoting  the  property  to  charitable  pur- 
poses, altboofirh  the  formal  intention  as  to  the  mode 
cannot  be  accomplished.  Mog^ridge  v.  ThackwelJ, 
7  Ves.  Jr.  a. 

«L,RA. 


Where  the  gift  is  to  trustees  with  general  objects, 
or  with  particular  objects  pointed  out,  chancery 
takes  upon  itself  the  administration  of  the  charity 
and  executes  it  under  a  scheme  to  be  reported  by  a 
master.  Moggridge  v.  Thackwell,  7  Ves.  Jr.  86; 
Atty-Gen«  v.  Matthews,  2  Lev.  167;  Atty-Gen.  v. 
Wansay,  16  Ves.  Jr.  251;  Ommanney  v.  Butcher,  1 
Turn.  A  R.  280;  Paice  v.  Archbishop  of  Canterbury, 
14  Ves.  Jr.  872;  Waldo  v.  Caley,  16  Ves.  Jr.  206;  Atty- 
Grn.  V.  Price,  17  Ves.  Jr.  871;  Atty-Gen.  v.  Palnt- 
ers-tjtainer  Co.  2  Cox,  Ch.  66. 

Where  no  objects  remain  and  the  intention  of  the 
testator  cannot  be  Uterally  executed,  the  court  will 
dispose  of  its  revenues  by  a  new  scheme  upon  the 


See  also  19  L.  R.  A.  413;  21  L.  R.   A.  464. 


148 


Massachusetts  Suprsub  Judicial  Coubt. 


Jan., 


Bee  also  2  Perry  on  Trusts  (3d  ed.),  |  729, 
wliere  the  differcDce  between  the  application  of 
the  eyjrrh  doctrine  in  England  and  America  is 
illustrated  by  various  examples, — as,  for  exam- 
ple, where  a  gift  is  made  for  an  object  which 
"is  impossible  before  the  administration  of  the 
charity  begins;"  and  even  in  England  it  was 
long  since  said  that  the  court  is  no  lon^r  "in 
the  habit  of  deciding  monstrous  propositions  in 
favor  of  charity." 

Maggridge  v.  ThadhceU,  7  Ves.  Jr.  44. 

A  charitable  gift  must  be  accepted  upon  the 
same  terms  upon  which  it  is  given;  and  the 
trustees,  whether  individuals  or  corporations, 
cannot  convert  the  funds  to  other  uses  so  long 
as  the  uses  declared  by  the  donor  are  capable  or 
execution. 

2Perry,  Tr.3ded.§783. 

It  is  not  contended  that  at  the  time  of  the 
transfer  of  the  land  to  the  trustees,  in  accord- 
ance with  the  will  of  the  testator,  it  was  impos- 
sible to  use  the  land  for  a  hospital,  or  that 
even  now  it  is  so;  the  only  allegation  is  of  inex- 
pediency or  the  lack  of  necessity  for  so  using 
it.    It  is  submitted  that  this  is  insufficient. 

2  Perry,  Tr.  §§  783,  736;  Atiy-Qen.  v.  KeU, 
2  Beav.  675;  Aity-Oen.  v.  WilkiMon,  1  Beav. 
870;  Harvard  College  v.  Society  far  Prom,  Theol, 
Education,  3  Gray,  280;  Winthrop  ▼.  AUy- 
Gen,  128  Mass.  258. 

A  gift  in  trust  to  charity  is  not  altered  eyvrh 
or  the  trustee  changed  because  the  orginai  lim- 
itations lure  become  inexpedient,  even  though 
a  decided  benefit  would  arise  from  the  altera- 
tion. 

McGrath,  Cy  Prh,  p.  89;  Harvard  College  ▼. 
JSodety  for  From.  Theol.  Education,  mpra; 
FeOaws  ▼.  Miner,  119  Mass.  641;  Winthrop  v. 
Atty-Oen.  mivra. 

Expediency  or  greater  benefit  to  the  benefi- 
ciaries have  never  been  considered  srounds  by 
any  tribunal  for  applying  the  cy  pres  doctrine. 

AttyOen.  r.  Whitdey,  11  Ves.  Jr.  261,  and 
cases  fupra. 

Knowltoiiy  J,,  delivered  the  opinion  of  the 
court: 

The  will  of  Ezekiel  J.  M.  Hale,  late  of  Haver- 
bill,  deceased,  contains  the  following  provision: 
•*It  is  my  will,  and  I  hereby  direct,  that  my 


executrix  and  executors  and  trustees  shall  con- 
vey to  the  corporation  of  the  Haverhill  Citv 
Hospital,  when  established,  the  lot  of  land  with 
the  buildings  thereon,  situated  in  said  Haver- 
hill in  the  County  of  Essex  and  Common- 
wealth of  Massachusetts,  between  Kent  and 
Moore  Streets,  adjoining  the  lands  of  J.  B. 
Swett,  and  formerly  owned  by  J.  Howard 
Nichols,  together  with  the  sum  of  fifty  thou- 
sand dollars  ($50,000)  in  money,— said  lot  of 
land  to  be  used  as  a  site  for  a  hospital,  and  such 
portion  of  said  $60,000  to  be  used  and  expended 
as  may  be  deemed  necessary  for  the  construc- 
tion of  such  hospital  buildings  as  the  wants  of 
the  city  maj  require,  the  remaining  portion  of 
said  $60,000  to  beheld  in  trust,  and  the  income 
therefrom  to  be  applied  to  defraying  the  cur- 
rent expenses  of  said  hospital. 

It  also  provides  for  the  creation  of  a  board 
of  trustees  to  manage  and  control  the  hospital 
property,  six  of  whom  are  to  be  chosen  by  the 
mayor  and  city  council  of  Haverhill,  each  to 
hold  office  for  life,  and  the  seventh  is  to  be  the 
acting  mayor  of  the  city  for  the  time  being, 
who  b  to  be  chairman  ex  officio. 

The  trustees  have  been  cnosen  and  have  since 
been  incorporated  by  the  Statute  of  1888,  chap. 
866;  the  property  has  been  conveyed  to  them, 
and  they  now  hold  both  the  real  estate  and  the 
money,  according  to  the  directions  of  the  will. 
About  March  1, 1886,  they  filed  a  bill  in  this 
court,  representing  that  the  land,  by  reason  of 
its  location,  its  sloping  surface,  and  from 
other  causes,  was  not  a  suitable  site  for  a  hos- 
pital building,  and  praying  for  leave  to  sell  and 
convey  it  free  from  all  trusts,  and  to  remvest 
the  proceeds  in  such  manner  as  should  best  ef- 
fect the  objects  for  which  it  was  given  by  the 
will.  After  due  notice  and  a  hearing,  no  one 
objecting,  a  decree  was  entered  authorizing  a 
sale  of  the  real  estate  and  an  investment  of  the 
proceeds  of  the  sale  in  other  real  estate  in  the 
City  of  Haverhill,  to  be  held  upon  the  same 
trusts  as  that  to  be  sold.  This  decree  remains 
in  force,  and  no  sale  has  been  made  under  it. 

The  plaintiflfs  have  now,  by  leave  of  court, 
filed  a  supplemental  bill,  in  the  nature  of  a  bill  of 
review,  setting  forth  that  since  the  entry  of  this 
decree,  a  deed  of  conveyance  has  been  made  to 
them  as  trustees  of  the  Haverhill  City  Hospi- 


Principle  of  the  originaJ  charities  cy  pr^  See  Atty- 
Gen.  V.  Whitchurch,  8  Vee,  Jr.  141;  Atty-Gen.  v. 
Stepoey,  10  Yes.  Jr.  22;  Atty-Gen.  v.  Ironmonii:er8 
Go.  2  Mylne  &  K.  676;  Atty-Gen.  v.  Wilson,  8  Mylne 
&K.3a2. 

The  rule  of  equity  seems  to  be  dear,  that  when  a 
definite  charity  is  created,  the  failure  of  the  partic- 
ular mode  in  which  it  Is  to  be  effectuated  does  not 
destroy  the  charity;  for  equity  will  substitute  an- 
other mode,  so  that  the  substantial  intention  shall 
not  depend  upon  the  formal  intention.  And  this  is 
the  doctrine  of  cy  pre«,  so  far  as  it  has  been  express- 
ly adopted.  Philadelphia  v.  Qlrard,  45  Pa.  27,  28: 
Atty-Gen.  t.  JoUy,  1  Rich.  Eq.  90,  2Strobh.  Bq.  805; 
Gilman  v.  Hamilton,  16  111.  231. 

Equity  takes  jurisdiction  to  prevent  abuses  of  the 
trust,  but  not  to  direct  the  manaerement  of  the 
charity  or  the  conduct  of  the  trustees.  Philadel- 
phia Baptist  AsBO.  V.  Hari,  17  U.  8. 4  Wheat.  1  (4  L. 
ed.  49e>,  28  U.  8.  8  Pet.  496  (7  L.  ed.  748);  Atty-  Gen. 
V.  Middleton,  2  Ves.  Sr.  828;  Cook  v.  Duckenfleld,  2 
Atk.  687:  Atiy-Gen.  v.  Foundling  Hospital,  4  Bro. 
Ob.  166,  2  Ves.  Jr.  42. 

Hie  court  will.  In  aid  of  obarttles,  supply  all  de- 
6  L.  R.  A. 


f  ects  in  conveyances  where  the  donor  has  capacity 
and  a  disposable  estate,  and  his  mode  of  donation 
does  not  contravene  the  statute.  See  Cbrtst*8  Col- 
lege  Case,  1  W.  BL  90;  Atty-Gen.  v.  Tancred,  Ambl. 
851;  Damns*  Case,  Moore,  822;  ColUson's  Case,  Hob. 
188;  Atty-Gen.  v.  Bye,  2  Vem.  463;  Atty-Gen.  v. 
Burdet,2  Vem.  766;  Atty-Gen.  v.  Bowyer,8  Ves.  Jr. 
714. 

It  will  go  beyond  this  and  seek  grounds  to  sus- 
tain charitable  bequests:  so  an  appointment  to 
charitable  uses  under  a  will  utterly  void  was  held 
to  be  made  grood  by  the  Statute  of  Elizabeth  (Smith 
V.  Stowel,  1  Oh.  Gas.  195;  Collison*s  Case,  Hob.  186); 
and  one  not  within  the  Statute  was  decreed  a  char- 
ity 'and  was  administered  in  a  manner  dilTerent 
from  that  contemplated  by  the  testator.  Atty- 
Gen.  V.  Combe,  2  Ch.  Cas.  18. 

Although  by  the  Statute  of  Wills  of  Henry  vm, 
devises  of  lands  to  corporations  were  not  good,  yet, 
when  made  for  charitable  purposes,  they  were 
held  good  as  appointments  under  the  Statute  of 
Elisabeth.  Flood*s  Cnae,  Hob.  186;  Atty-Gen.  v. 
Bains,  Prec.  In  Ch.  271;  Adlington  v.  Cann,  8  Atk. 
14L 
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tal,  coveriDg  certain  land  and  the  buildings 
(hereon,  situated  in  Haverhill,  to  he  held  for 
the  use  of  the  Haverhill  City  Hospital,  and 
upon  the  trust  that  the  buildings  thereon  shall 
be  used  and  occupied  as  the  hospital  buildings 
for  said  dty  hospital;  that  said  conveyance  was 
by  way  of  gift,  and  that  the  land  with  the 
baildings  thereon  are  adapted  to  the  purposes  of 
a  hospital,  and  the  buildings  are  now  being  used 
by  them  as  hospital  buildings,  and  the  land  is 
all  that  is  needed  as  a  site  for  a  hospital.  They 
pray  that  the  suit  may  be  revived,  and  that  the 
decree  may  be  reviewed  and  modified,  and  that 
♦hey  may  have  leave  to  sell  the  land  devised  by 
said  Hale,  and  to  invest  the  proceeds  of  the  sale 
in  proper  securities,  in  trust  to  use  them  and 
the  iDcome  of  them  for  the  general  purposes  of 
the  Haverhill  City  Hospital. 

The  case  comes  before  us  on  the  demurrer 
of  the  defendants,  and  the  only  question  argued 
is,  whether,  upon  these  facts,  the  court  can 
properly  grant  the  relief  prayed  for. 

The  will  bears  date  February  8,  1880.  The 
original  bill  alleges  that  the  land  devised  is  not  a 
suitable  site  for  a  hospital  building.  We  can 
think  of  causes  which  may  have  come  into  ex- 
istence since  the  will  was  made,  or  even  since  the 
death  of  the  testator,  which,  combined  with  oth- 
er causes  originally  inherent  in  the  land,  make 
it  DOW  an  unsuitable  place  for  a  hospital,  even 
though  the  testator  might  well  have  thought  it 
suitable  when  he  made  his  will.  We  must 
treat  this  allegation,  and  the  decree  founded  on 
the  evidence  In  support  of  it,  as  establishing 
the  proposition  that  it  is  now  impracticable  to 
carry  out  the  purpose  of  the  testator  in  the  pre- 
cise mode  which  he  contemplated. 

Since  the  trustees  cannot  properly  build  a 
hospital  on  the  land  devised,  the  question  pre- 
sented to  the  court  is,  whether  the  charity 
must  fail,  and  the  property  revert  to  the  resid- 
naiy  legatees,  or  whether  the  court  can  apply 
the  doctrine  of  cypr^,  and  change  the  mode  of 
disposing  of  the  property  so  as  to  carry  out  the 
general  purpose  and  intent  of  the  testator. 
That  depends  upon  what  we  find  to  have  been 
bis  intent  in  making  the  devise.  It  is  to  be 
noticed,  first,  that  he  makes  a  single  gift  of 
land  and  money  to  be  used  for  the  establish- 
ment and  maintenance  of  a  hospital.  The  land 
Is  to  he  used  as  a  site,  and  the  money,  is  to  be 


expended  in  the  erection  of  buildings  and  in  de- 
fraying the  current  expenses  of  the  hospital. 
His  obvious  purpose  was  to  provide,  and,  to 
the  extent  of  his  gift,  to  maintain,  a  hospital  for 
the  sick  and  maimed  of  the  city  of  his  residence. 
We  cannot  believe  that  he  intended  to  make 
his  ffift  dependent  on  the  occupation  of  a  par- 
ticular lot  as  a  site  for  the  buildings,  so  that  if 
it  became  impracticable  or  impossible  to  use 
that  lot,  he  would  utterly  fail  to  accomplish 
his  purpose.  His  language  indicates  that  he 
had  in  mind  a  charitable  scheme  of  great  im- 
portance to  the  people  of  the  neighborliood, 
which  involved  the  occupation  of  a  lot  by  hos- 
pital buildings,  but  to  which  the  location  of 
the  buildings  in  the  place  named  instead  of 
some  other  proper  place  was  of  no  conse- 
quence. 

At  the  hearing  on  the  original  bill,  the  court, 
having  found  that  the  use  of  the  land  devised, 
in  the  manner  intended  by  the  testator,  was 
impracticable,  applied  the  doctrine  of  eypr^, 
so  far  as  to  hold  that  the  erection  of  the  hos- 
pital in  the  place  named  was  not  an  essential 
condition  of  the  gift,  and  that  the  land  might 
be  sold  and  the  proceeds  used  for  the  purchase 
of  a  suitable  lot  in  another  place.  We  think 
that  decree  was  well  warranted  by  the  terms 
of  the  will;  and  the  principle  then  applied  gov- 
erns the  case  in  its  present  aspect.  If  the  use  of 
that  lot  was  onlv  a  mode  in  which  the  testator 
expected  that  his  general  purpose  would  be 
accomplished,  and  not  of  the  essence  of  the 
charity,  so  that  the  court  could  properly  allow 
a  sale  of  that  and  a  use  of  the  proceeds  m  pur- 
chasing land  elsewhere,  it  naturally  follows, 
when  the  land  becomes  no  longer  available  for 
the  use  for  which  it  was  intended,  that  the  pro- 
ceeds of  it,  if  not  needed  tor  the  purchase 
of  another  lot,  may  be  saved  for  the  charity, 
without  being  kept  separate  from  the  money 
which  was  a  part  of  the  same  gift. 

We  are  of  opinion  that  the  land  may  properly 
be  sold,  and  the  proceeds  used  in  defraying  the 
current  expenses  of  the  hospital.  Jackson  v. 
PJiilUps,  14  Allen,  589;  American  Academy 
V.  Harvard  College,  12  Gray,  582;  Loscombe  v. 
Winiringham,  13  Beav.  87;  Aity-Gen.  v.  .Cra- 
ven, 21  Beav.  892;  Biscoe  v.  Jack&on,  L.  R  85 
Ch.  Div.  400. 

Demurrer  overruled. 


MINNESOTA  SUPREME  COURT. 


Logan  M.  BULLITT,  Appt.^ 

V, 

Frank  W.  FARRAR,  Beapt, 
(....Minn-...) 

*!•   If  one  makes  an  nntme  repreaenta- 

•Head  notes  by  OoUiiirs,  J, 


tlon  as  of  his  own  knowledge,  not  knowhig 
whether  it  is  true  or  false,  it  is  a  fraud.  An  un- 
qualified afSrmation  amounts  to  an  afflrmatlon 
as  of  one^s  own  knowledge. 
2*  A  charg^e  of  fraudulent  intent  in  an 
action  for  deceit  may  be  maintained  by  proof  of 
a  statement,  made  as  of  the  party^s  own  knowl- 
edge,  which  is  false,  provided  the  thing  stated  ia 
not  merely  a  matter  of  opinio]^  estimate  or 


Mots.— .Jetton  for  deceit;  right  of. 
The  right  of  one  damaged  by  the  false  xepre- 
■entatioiis  of  another,  made  with  intent  to  deceive, 
and  known  to  be  false,  to  have  his  action  in  the 
esse  for  deceit  notwithstanding  the  offender  was 
not  benefited  and  did  not  ooUude  with  the  person 
benefited,  most  be  regarded  as  established.  Pasley 
V.  nreeman,  8  T.  B.  SI,  2  Smith,  Lead.  Gas.  *USfl\ 
6L.RA. 


Bndsley  v.  Johns,  9  West.  Bep.  747, 120  HI.  4fi9;  Bus- 
terud  V.  Farrington,  36  Minn.  S90.  See  Deming  v. 
Darling,  2  L.  B.  A.  743,  note,  148  Mass.  504. 

A  person  not  a  vendor  of  the  thing,  with  refer- 
ence to  the  sale  of  which  he  makes  a  false  repre- 
sentation of  the  value,  is  responsible  for  such  rep- 
resentation.   Busterud  v.  Farrington,  tupra. 

Plaintiil  must  show:  (1)  that  the  representation 
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Judgment,  but  to  susceptible  of  actual  knowl- 
edge; and  In  such  oase  it  is  not  necessary  to 
make  proof  of  an  aotual  Intent  to  deceive. 

3*  It  is  immaterial  whether  such  state- 
ments are  made  innocently  or  knowingly. 
It  is  as  fraudulent  to  aifirm  the  existence  of  a 
fact  about  which  one  is  in  entire  ignorance  as  it 
is  to  affirm  what  is  false,  knowing  it  to  be  so* 

(November  6, 1880.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  of  Kamsey  County  grant- 
iug  a  new  trial  in  an  action  to  recover  dam- 
ages for  deceit  in  the  sale  of  a  certain  city  lot 
in  which  a  verdict  had  been  rendered  in  his 
favor.     Reversed. 

The  facts  sufBcicntlv  appear  in  the  opinion. 

Messrs,  Rogers,  Hadley  ft  Selmes  for 
appellant. 

Mr.  Henry  C.  James  for  respondent. 

Collins*  Jl,  delivered  the  opinion  of  the 
court: 

Action  to  recover  damages  for  deceit  in  the 
sale  of  a  city  lot.    As  claimed  by  plaiotiH,  the 


deceit  consisted  in  false  and  fraudulent  state- 
ments and  representations  made  by  the  defend- 
ant—who made  the  sale  as  the  agient  or  broker 
of  another  person — as  to  the  grade  of  the  lot. 
The  plaintiff  obtained  a  verdict,  and  his  appeal 
is  from  an  order  granting  defendant's  motion 
for  a  new  trial.  There  is  nothing  in  theiecord 
tending  to  indicate  that  the  court  below  did 
not  consider  each  of  the  grounds  urged  in  de- 
fendant's motion,  viz.,  that  the  verdict  was  not 
justified  by  the  evidence,  and  that  error  in  law 
occurred  upon  the  trial,  which  was  duly  ex- 
cepted to;  but  it  seems  evident  that  a  new  trial 
was  granted  because  the  court  was  of  the  opin- 
ion tliat  it  had  erred  in  refusing  to  charge  the 
jur^,  upon  defendant's  request,  as  follows: 
"  FirsU  In  order  to  entitle  the  plaintiff  to 
recover  in  this  action  you  must  find  that  the 
defendant  made  to  the  plaintiff  the  representa- 
tions alleged  in  the  complaint,  and  that  at  the 
time  of  making  such  representations  the  de- 
fendant knew  they  were  false,  or,  having  no 
knowledge  of  their  truth  or  falsity,  he  did  not 
believe  them  to  be  true,  or  that,  having  no 
knowledge  of  their  truth  or  falsity,  he  yet  rep- 


was  untrue;  (2)  was  known  by  defendant  to  be 
untrue;  (3)  was  calculated  to  induce  the  act  of 
plaintiff;  and  (4)  that  plaintiff,  believinK  it,  was  in- 
duced to  act  accordingly.  Cox  v.  Highley,  100  Pa. 
248. 

False  representations  will  not  support  an  action 
in  the  at)sence  of  an  allegation  that  something  was 
done  in  consequence  of  them.  Converse  v.  Uood, 
148  Mass.  471,  4  L.  R.  A.  SO. 

Representation,  falsity,  scienter,  deception  and 
injury  must  all  t)e  found  to  exist,  and  the  absence 
of  any  of  them  is  fatal  to  a  recovery.  Brackett  v. 
Griswold,  112  N.  Y.  467;  Arthur  v.  Grlswold,  66  N. 
T.  400;  McKinnon  v.  Mcintosh,  08  N.  0. 89. 

False  representations  on  which  to  base  an  action 
for  deceit  must  be  of  some  existing  fact,  and  not  a 
mere  promise;  must  be  made  in  reference  to  some 
subject  material  to  the  contract  Itself,  and  the 
injury  from  it  must  be  direct.  Dawe  v.  Morris,  4 
L.  B.  A.  158,  note,  149  Mass.  188. 

To  support  an  action  for  deceit  plaintiff  must 
show  that  the  representations  were  untrue,  were 
so  known  to  defendant,  were  calculated  to  induce 
plaintiff  to  act,  and  did  induce  him  to  act.  Bio- 
ney's  App.  8  Cent.  Rep.  121,  116  Pa.  169,  19  W.  N. 
C.  885:  Kerr's  App.  8  Cent.  Rep.  423,  20  W.  N.  a  95. 

The  party  deceived  must  have  acted  with  care  and 
prudence.  Doming  v.  Darling,  2  L.  R.  A.  748,  148 
Mass.  684. 

In  an  action  on  the  case  for  fraud  and  deceit, 
evidence  is  admissible  tending  to  prove  the  de- 
fendant's knowledge  of  the  truth  of  the  alleged 
representations.  Endsley  v.  Johns,  9  West.  Rep. 
747,120111.469. 

The  intent  to  deceive  is  conclusively  presumed 
from  defendant's  knowledge  of  their  falsity.  Hud- 
nut  V.  Gardner,  69  Mich.  845. 

A  person  induced  by  fraud  and  deceit  to  enter 
into  an  executory  contract  for  the  purchase  of  per- 
sonal property,  accepting  the  property  and  using 
it  after  discovering  the  fraud,  waives  his  right  to 
maintain  an  a^ion  for  damages  for  the  fraud,  or 
to  recoup  them  in  an  action  against  him  for  the 
purchase  price.   Thompson  v.  Libby,  86  Minn.  287. 

IfisrepresentatioTis  madt  in  ianoranu  of  fads. 

There  can  be  no  constructive  dolus  mailvjs,  A 
man  who  asserts  what  he  does  not  know  is  guilty 
of  duplicity,  though  he  happen  to  assert  the  truth, 
and,  whatever  the  motive,  be  is,  none  the  less,  dis- 
honest. Bokee  v.  Walker,  14  Pa.  1C9;  Dil worth  v. 
6L,R.A. 


Bradner,86  Pa.  238;  Duff  v.  WiUiams,  85  Pa.  480; 
Graham  v.  Hollinger,  46  Pa.  65. 

If,  however,  a  person  take  upon  himself  to  state 
as  true  that  of  which  he  is  wholly  ignorant,  he 
will,  if  it  be  false,  incur  the  same  legal  responsi- 
bility as  if  he  had  made  the  statement  with  knowl- 
edge of  its  falsity.  Hexter  v.  Bast,  125  Pa.  52,  23 
W.  N.  a  466;  Chatham  Furnace  Co.  v.  Moffatt,  7 
New  Eng.  Rep.  135, 147  Mass.  403;  Wells  v.  McGeoch, 
71  Wis.  106;  Mlddleton  v.  Jerdee,  73  Wis.  89;  Mooney 
V.  Davis  (Mich.)  42  N.  W.  Rep.  802;  Swayne  v. 
Waldo,  78  Iowa,  749, 5  Aul  St.  Rep.  712;  Mohler  v. 
Carder,  73  Iowa,  682. 

If  he  ought  to  have  known  the  truth,  it  is  a 
fraud  at  law.  Binney's  App.  8  Cent.  Rep.  122,  116 
Pa.  169,  19  W.  N.  C.  886. 

But  a  recent  English  case  holds  that  an  action  for 
deceit  will  not  lie  for  statements  honestly  believed 
to  be  true.  Derry  v.  Peek  (H.  L.  Cas.)  6R.  R.  ft 
Corp.  L.  J.  428. 

Knowing  fiaXement  to  befaise, 

U  a  person  makes  an  untrue  statement  to 
adother,  knowing  it  to  be  untrue,  and  the  person 
to  whom  it  was  made  had  no  knowledge  of  its  un- 
truth, but  relied  upon  it  as  true  and  acted  upon  it, 
the  person  making  such  statement  is  liable  for  the 
damages  'accrued.  Endsley  v.  Johns,  9  West  Rep. 
747. 120  m.  469;  Busterud  v.  Farrington,  36  Minn  320. 

Where  a  party  intentionally  or  by  design  misrep- 
resents a  material  fact  or  produces  a  false  im- 
pression, in  order  to  mislead  another  or  to  obtain 
an  undue  advantage  of  him,  there  is  a  positive 
fraud  in  the  fullest  sense  of  the  term.  Barnard  v. 
Roane  Iron  Co.  86  Tenn.  189. 

A  representation  of  what  is  known  to  be  false 
may  be  none  the  less  a  fraud  because  it  Is  made 
without  any  corrupt  motive  or  intent.  O'Donnell 
V.  Clinton,  6  New  Eng.  Rep.  436,  145  Mass.  46L 

To  knowingly  conceal  a  material  fact  in  matters 
where  it  is  a  legal  duty  to  make  it  known«would  be 
a  fraud.   Gee  v:  Moss,  68  Iowa,  81& 

RiOht  to  rdy  on  representations. 

Plaintiff  has  a  right  to  rely  upon  the  representatloo 
of  defendant  as  to  extent  and  boundary  of  prop- 
erty; and  whether  defendant's  representation* 
were  fraudulently  made  is  a  question  for  the  Jury. 
Sohwenk  v.  Naylor,  8  Cent,  Rep.  665, 102  N.  Y.  688. 

The  perpetrator  of  a  fraud  is  liable  for  the  injury 
caused  by  his  falsehood  to  one  who  acted  on  the 
belief  that  the  representation  was  true,  although 
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fesented  tbem  to  be  true  of  his  o^n  knowl- 
edge.- 

It  wfll  be  seen,  upon  an  examination  of 
S^mf^rey  y.  Merriam,  82  Minn.  197,  that  tbe 
fniDcipa]  x)ortion  of  this  request  was  taken 
bodily  from  the  opinion  in  that  case,  which,  on 
the  facts,  was  wholly  different  from  the  one  at 
bar.  There  the  deceit  consisted,  as  claimed 
by  plaintiff,  in  false  and  fraudulent  represen- 
tations made  by  defendant's  agent  making 
the  sale  of  mining  stock,  as  to  the  value,  con- 
dition and  productiveness  of  a  mine,  and  as 
to  the  company's  indebtedness.  From  the 
plaintiff's  own  showing,  the  agent  had  never 
been  at  the  mine,  and  hence  had  no  personal 
knowledge  of  its  character  or  condition,  but 
made  his  statements  from  reports  received  and 
information  derived  from  others;  all  of  which 
was  known  by  the  plaintiff.  The  testimony, 
in  the  judgment  of  the  court,  entirely  failed  to 
show  tliat  this  agent  knew  the  representations 
to  be  false,  or  that  he  did  not  honestly  believe 
them  to  be  true,  or  that  he  misstated  the  extent 
or  sources  of  his  information.    Under  such  a 


showing  it  was  held  that  the  plaintiff  could  not 
recover.  Here,  however,  according  to  the  alle- 
gations of  the  complaint,  the  deceit  consisted 
of  positive  and  unqualified  statements  made  by 
the  defendant,  amountingalmost  to  a  warranty, 
that  the  lot  in  question  was  no  more  than  seven 
feet  below  street  grade  in  front,  and  was  above 
said  grade  in  the  rear;  and  tbe  plaintiff's  proofs 
tended  to  support  the  unequivocal  allegation  of 
his  complaint  on  this  point.  So  far  as  the  rules 
of  law  laid  down  in  Humphrey  v.  Memam 
were  pertinent  to  the  facts  then  in  hand,  they 
were  correctly  stated,  but  the  one  bearing  upon 
the  case  now  before  us  may  appear  somewhat 
narrow  and  misleading  when  applied  to  other 
and  different  circumstances.  Aa  was  said,  the 
intent  to  deceive  must  exist,  and  must  be 
proved,  in  every  case.  If  it  is  absent,  there 
can  be  no  fraud.  la  this  case  the  defendant 
claims  that  he  had  no  knowledge  of  the  facts, 
and  there  was  no  testimony  indicating  that  he 
had.  Therefore  he  did  not  know  his  state- 
ments, assuming  them  to  have  been  made  as 
contended  by  plaintiff,  to  be  false;  nor  was  it 


the  latter  might  have  asoertained  the  falsity  of  the 
representation  by  proper  Inquiry.  Labbe  v.  Ooc^ 
bett,  69  Tez.  603. 

A  vendor  of  land  who  makes  an  absolute  and 
onqualified  representation  as  to  its  boundaries, 
vfalch  r^reeentation  is  f  aise,  and  is  relied  on  by 
the  purchaser,  is  answerable  in  damages,  although 
he  believed  the  representation  to  be  true,  and  had 
DO  intent  to  deceive.  Taylor,  J.,  dissents.  Davis 
V.  Naaim,  1  L.  R.  A.  774,  72  Wis.  439;  Bird  v. 
Elefner,  41  Wis.  184;  Litchfield  v.  Hutchinson,  117 
UasR.  196;  Ck>tzhau8en  v.  Simon,  47  Wis.  103. 

A  vendor  of  Jand  undertaking  to  point  out  to 
tbe  purchaser  the  boundaries  of  liis  land  is  under 
obligation  to  point  them  out  correctly  and  cannot 
make  a  mistake  except  under  penalty  of  respond- 
ing In  damages.    Bennett  v.  Judson,  21 N.  Y.  238. 

Ineestioation  by  purchaser. 

Where  tbe  purchaser  undertakes  to  makemvestl- 
gatSons  as  fully  as  he  chooses,  which  the  vendor 
does  not  prevent  or  hinder,  the  purchaser  cannot 
afterwards  allege  that  the  vendor  made  mlsrepre- 
seotationa.  Attwood  v.  Small,  6  aark  &  F.  232; 
Jennings  v.  Broughton,  6  De^.,  M.  &  O.  126;  Tuck 
V.  Downing,  76  lU.  71. 

A  purchaser  making  his  own  investigations, 
which  the  vendor  does  not  prevent  from  being  as 
full  as  be  chooses  to  make,  cannot  afterwards 
allege  that  tbe  vendor  made  misrepresentations. 
Southern  Development  Go.  v.  Silva,  125  U.  S.  247 
121  L.  ed.  678). 

A  vendee  of  land  who  has  refused  to  resort  to 
sources  of  information  as  to  the  value  of  the  land 
to  which  vendor  refers  him,  can  obtain  no  relief 
apoD  finding  the  statements  of  vendee,  as  to  value, 
to  be  false.    Herron  v.  Herron,  71  Iowa,  428. 

Mere  suspicions  of  fraudulent  intent  on  the  part 
of  tbe  vendor  are  not  sufiBolent  to  put  the  pur- 
chaser on  Inquiry  or  vitiate  his  purchase.  Tuteur 
V.  Chase  (Hiss.)  4  L.  R.  A.  882. 

StaUments,  mere  opinions  or  trade  taJkt  not  aetUm- 
dtHe, 

Statements  which  are  mere  trade  talk  are  not 
fraudulent  In  law,  but  are  merely  matters  of  opin- 
ion, which  to  allowable.  Gordon  v.  Butler,  105  CJ. 
6. 568  (26  L.  ed.  U66;;  Mooney  v.  Miller,  102  Mass. 

a?. 

A  promiflBOry  statement,  though  false,  is  not  or- 
dfauizily  actionable.  Dawe  v.  Morris,  4  L.  B.  A. 
IS,  note,  148  Mass.  188u 


Mere  expressions  of  opinion  are  not  actionable. 
Demlng  v.  Darling,  2  L.  R.  A.  743, 148  Mass.  604. 

Ordinarily,  statements  of  an  indefinite  character, 
made  by  either  party  pending  negotiations  for 
sale  of  property,  relating  to  its  cost  or  value,  or 
offers  made  to  the  owner  for  the  property,  will 
not,  in  the  absence  of  special  circumstances,  aJlord 
any  ground  for  avoiding  the  sale,  although  such 
statements  be  false,  and  are  made  with  a  fraud- 
ulent intent  on  the  part  of  the  seller.  Dillman  v. 
Nadlehoffer,  6  West  Bep.  761, 119  IlL  667;  Noetling 
V.  Wright,  72  m.  890;  Walker  v.  Carrington,  74  111. 
446;  Allen  v.  Hart,  72  Til.  104:  Clement  v.  Boone,  6 
IlL  App.  109;  Eauntleroy  v.  Wilcox,  80  lU.  477; 
Eames  v.  Morgan,  87  UL  260;  Miller  v.  Craig,  88  111. 
109;  Banta  v.  Palmer,  47  III.  99;  Kcnner  v.  Harding, 
85  lU.  264;  Bond  v.  Ramsey,  89  111.  29;  Cooper  v. 
Levering,  106  Mass.  77;  Mooney  v.  Miller,  102  Mass. 
217;  Hemmer  v.  Cooper,  8  Allen,  834;  Holbrook  v. 
Connor,  60  Me.  678;  Jennings  v.  Broughton,  6  De 
a.  M.  &  Q.  126. 

Representations  of  purchaser's  agent,  which  are 
not  absolutely  falsifications  of  fact,  are  merely  ex- 
pressions of  opinion.  Carlton  v.  Bockport  Ice  Co. 
1  New  Bng.  Rep.  474,  79  Me.  49. 

Expressions  of  opinion  which  are  not  statements 
of  facts  in  respect  to  the  value  of  property  sold 
are  not  fraudulent  in  law  to  the  extent  that  the 
sale  will  be  set  aside  if  they  are  untrue.  Southern 
Development  Co.  v.  Silva,  125  U.  S.  247  (31  L.  ed. 
678);  State  v.  Paul,  69  Me.  217. 

A  sale  of  land  will  not  be  set  aside,  at  the  in- 
stance of  the  vendee,  on  account  of  false  repre- 
sentations by  the  vendor  of  mere  matters  of  opin- 
ion as  to  its  value  and  productiveness.  Rendell  v. 
Scott,  70  CaL  514;  Allison  v.  Ward,  6  West  Bep.  780, 
63  Mich.  128. 

But  where  a  party,  in  making  a  contract  for  the 
sale  of  lands,  falsely  states  the  quantity  of  land 
contained  in  the  tract  sold,  and  Its  size  and  the 
character  of  the  improvements  situated  thereon, 
such  statements  are  more  than  the  expression  of 
mere  opinions.  Ladd  v.  Plggott,  1  West.  Bep.  847, 
U4  111.  647, 

One  falsely  representing  to  another  the  actual 
cost  of  property  which  he  puts  at  its  falsely  alleged 
cost  into  a  corporation  they  are  forming  as  a  part 
of  the  plant,  is  not  relieved  from  liability  for 
fraud  on  the  ground  that  it  is  a  mere  opinion. 
Teachout  v.  Van  Hoesen.  1 L.  B.  A*  664,  76  Iowa» 
IISL 
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shown  that  he  did  oot  believe  them  to  be  true, 
save  as  this  might  be  inferred  from  the  fact 
that  he  seems  to  have  had  no  knowledge  upon 
the  subject.  But,  under  Ihe  circumstances  of 
this  case,  and  from  the  plaintilT's  testimony  as 
to  what  was  said  by  defendant  when  plaintiff 
bought  the  lot,  which  is  considered  by  us  as  a 
positive  and  unequivocal  assertion  in  regard  to 
the  grade,  made  as  of  the  defendant's  own 
knowledge,  the  request  to  charge,  rejected  by 
the  court,  which  included  the  proposition  that, 
having  no  knowledge  of  the  truth  or  falsity  of 
the  alleged  statements,  a  recovery  could  not 
be  had  unliess  the  defendant  represented  the 
statements  to  be  true  of  his  own  knowledge, 
might,  if  given,  have  misled  the  Jury.  It  might 
have  been  understood  as  prohibiting  a  recovery 
unless  it  appeared  that  defendant  had  unquah- 
fledly  declared  himself  possessed  of  knowledge, 
—had  asserted  in  so  many  words  that  he  knew 
bis  statements  to  be  the  truth. 

Positive  assertion  of  knowledge  is  not  re- 
quired. If  a  man  makes  an  untrue  represen- 
tation of  a  material  fact  as  of  his  own  knowl- 
edge, not  knowing  whether  it  be  true  or  false, 
it  is  a  fraud.  The  falsehood  is  intentional. 
And  an  unqualified  affirmation  amounts  to  an 
affirmation  as  of  one's  own  knowledge.  Stone 
V.  Denny,  4  Met.  161;  Tft/der  v.  Be  Cou,  18 
Minn.  470  (Gil.  421). 

The  fraud  is  as  great  as  if  the  party  knew 
his  statement  to  be  untrue.  It  is,  in  law,  a 
willful  fal.schood  for  a  man  to  assert,  as  of  his 
own  knowledge,  a  matter  of  which  he  has  no 
knowledge.    Kerr,  Fraud  and  Mistake,  54. 

A  charge  of  fraudulent  intent  in  an  action 
for  deceit  may  be  maintained  by  proof  of  a 
statement,  made  as  of  the  party's  own  knowl- 
ecige,  which  is  false,  provided  the  thing  stated 
is  not  merely  a  matter  of  opinion,  estimate  or 
Judgment,  but  is  susceptible  of  actual  knowl- 
edge; and  in  such  case  it  is  not  necessary  to 
makeproof  of  an  actual  intent  to  deceive.  Chat- 
ham Furnace  Co,  v.  Moffatt,  147  Mass.  403,  7 
New  £ng.  Rep.  185,  and  cases  cited. 


If  the  false  representations  are  made  as  of 
one's  own  knowledt^e,  or  unqualifiedly,  being 
such  as  might  and  did  mislead,  they  are  unjus- 
tifiable and  fraudulent  Merriarn  v.  Pine  Citft 
Lumber  Co,  28  Minn.  814. 

As  the  language  used  in  the  request  mis^ht 
have  been  construed  by  the  jury  as  confining 
them  to  a  consideration  of  statements  whereby 
the  defendant  expressly  represented  that  he 
knew  the  grade  of  the  lot  (of  which  there  wa» 
no  testimony),  and  eliminated  all  consideration 
of  affirmations  wherein  the  defendant,  without 
asserting  actual  knowledge  in  express  terms, 
assumed  to  have  it  and  to  speak  from  it,  or  in- 
tended to  and  did  convey  the  impressipn  that  he 
had  actual  knowledge  of  the  truth,  though  con- 
scious that  he  had  not,  the  court  was  right  in 
declining  so  to  instruct  the  jury. 

Although  the  general  charge  might  have  been 
more  explicit  and  exact,  it  fairly  covered  the 
law  applicable  to  the  testimony,  and  no  part  of 
it  was  erroneous.  Among  other  matters,  the 
court  said,  the  defendant  excepting,  that  if  the 
Jury  found  from  the  evidence  that  the  state- 
ments and  representations  complained  of  were 
made  as  claimed  by  plaintiff,— that  is,  if  they 
were  positive  and  unequivocal  assertions  as  to 
the  grade  of  the  lot, — it  made  no  difference 
whether  the  defendant  knew  the  real  facts  or 
not.  This  was  correct  Whether  the  repre- 
sentations were  made  innocently  or  knowingly 
they  would  equallv  operate  as  a  fraud  upon  the 
plamtiff,  provided  (hey  were  made  unquali- 
fiedly, or  as  of  defendant's  own  knowledge. 
Merriarn  v.  Pine  City  Lumber  Co,  supra. 

It  is  fraudulent  to  affirm  what  is  false,  know- 
ing it  to  be  false.  It  is  equally  as  fraudulent  to 
affirm  what  is  false  knowing  that  the  affirma- 
tion is  of  the  existence  of  a  fact  about  which 
one  is  in  entire  ignorance.  Wilder  v.  De  Cou^ 
mpra. 

The  remaining  assignments  of  error  need 
no  special  mention. 

Order  reversed 


GEORGIA  SUPREME  COURT. 


Benjamin  F.  O'SUIELDS,  Plff.  in  Err., 

f). 

GEORGIA  PACIFIC  R.  CO. 

(....Cjft.....) 

^1.  After  a  declaraUon  has  been 
amended*  a  motion  to  dismiss  the  action  raises 
no  question  as  to  the  right  to  amend,  but  only 

*Head  notes  BiiECKLST,  Ch,  J. 


touching  the  suffloienoy  of  the  declaration  ■» 
amended. 

8.   The  amendments  made  a  fgoad  dec- 
laration under  the  Statute  of  Alabama. 

8.   Where  a  rlg^ht  of  action  for  a  tort  ia 
e^ven  by  a  statute  of  another  State» 

and  no  period  of  limitation  is  prescribed  other- 
wise than  by  the  speneral  law  of  limitation  pre- 
vailing in  that  State,  the  lex  fori,  not  the  lex  loci, 
applies  on  the  subject  of  Umitation. 


KOTB.— jietions  for  torts— Statute  of  lAmitationsr- 
lex  fori. 

The  defense  of  the  Statute  of  Limitations  is  a  per- 
sonal privilege  and  must  be  specially  pleaded  in 
bar.  Bank  of  Hartford  Go.  v.  Waterman,  26  Conn. 
824:  Be  7oung's  Estate,  8  Md.  Ch.  401;  Spear  v. 
Griffin,  28  Md.  418;  Partridge  v.  Mitchell,  8  Bdw. 
Ch.lSU. 

The  statute  o/the  forum  is  alone  available.  Med- 
bury  V.  HopkiDS,  8  Conn.  472;  Blackburn  v.  Morton, 
18  Ark.  384;  Thompson  v.  Tioga  B.  Oo.  86  Barb.  79; 
Urton  V.  Hunter,  2  W.  Va.  88;  Seboxn  v.  Beokwitfa, 
aOW.  Va,774, 
6  L.  R.  A. 


The  defense  may  be  specially  pleaded,  but  this  may 
be  done  by  special  exception  when  the  bar  of  the 
Statute  is  disclosed  by  the  petition.  Gathright  v. 
Wheat,  70  Tex.  740. 

It  must  be  pleaded  either  by  alleghig  the  faots^ 
or  by  a  geueral  statement  referring  to  the  particu- 
lar section  of  the  Code  relied  on.  Manning  v.  Dal- 
las, 73  Cal.  420;  Stewart  v.  Budd,  7  Mont  573. 

The  statute  of  the  forum  is  alone  available  un  less 
otherwise  specially  provided  by  statute.  Worth  v. 
Wilson,  Wright  (Ohio)  162;  Horton  v.  Horner,  14 
Ohio,  437;  Garglle  v.  Harrison,  9  B.  Mon.618;  Halsey 
V.  McLean,  12  Allen,  489;  Bryan  v.  Bouton,  10  Tex» 
62;  Thompson  v.  Berry,  26  Tex.  263. 
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(NorcmberlL1889.) 

ERROR  to  the  Fulton  County  Superior  Court 
to  review  a  judgment  dismissing  the  com- 
plftint  in  an  action  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  resulted  from 
defendant's  negligence.    Betersed, 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Cox  Sb  Reed,  for  plaintiff  in  error: 

The  Statute  of  Limitations  is  governed  by 
the  lexjori. 

Rorer,  Interstate  Law,  171,  cf.;  PerlciTisy, 
Guv,  55  Miss.  153;  Wharton,  Cont.  §  537. 

The  defendant  did  not  except  to  the  amend- 
ment. If  be  had  cause  of  exception  he  could 
have  saved  it  only  by  urging  it  at  the  term  when 
the  amendment  was  made. 

Life  Asso  of  America  v.  FerriU,  60  Ga.  414. 

A.n  Older  allowing  the  amendment  is  unnec- 
essary. 

iHrange  v.  Barrmo,  65  Ga.  25;  Swatts  v. 
Sperux,  68  Ga.  500;  Carter  v.  Penn,  79  Ga. 
747. 

This  amendment  not  being  objected  to  was 
properly  received,  and  the  consequence  is  that 
the  amendments  relate  back  to  the  filing  of  the 
orieioal  declaration. 

lienter  v.  Thomas,  69  Ga.  60;  Akin  v.  Barton 
Co.  54  Ga.  59;  TiftY.  Toums,  68  Ga.  237;  Butli£r- 
f<frd  ▼.  Hobbs,  68  Ga.  248;  Western  d  A.  B.  Co. 
r.  Strong.  52  Ga.  461.  But  see  Bouih  Carolina 
B.  Co.  ▼.  Nix.  68  Ga.  572. 

Oar  action  is  given  b^  the  common  law;  that 
ii,  so  far  as  our  right  is  founded  upon  the  de- 
fectiTe  draw-head  and  the  lack  of  the  chain. 

Wood,  Master  and  Servant,  1st  ed.  §29;  At- 
Ionia  dt  C.  A.  L.  B.  Co.  v.  Bay,  70  Ga.  674; 
Ctniral  R.  Co.  v.  Eaaett,  74  Ga.  59;  Central  B. 
Co.  ▼.  Freeman,  75  Ga,  332. 

As  to  this  ^und  of  the  action, — ^that  is,  the 
use  by  the  railroad  of  defective  appliances, — 
the  Ciode  of  Alabama  is  but  the  common  law. 
Aod  as  the  same  rule  of  the  common  law  like- 
wise prevails  in  Georgia,  the  presumption,  al- 
ways made,  relieves  from  alleging  the  law  of 
Alabama. 

89  Am.  Dec.  678. 

The  courts  of  Georgia  wiU  therefore  presume 
that  the  law  of  Alabama  gives  the  same  right. 

Messrs.  Jackson  Ss  Jackson,  for  defend- 
ant in  error: 

The  declaration,  as  it  originally  stood,  con- 
tained no  cause  of  action.  It  alleged  an  injury 
in  Alabama,  and  endeavored  to  support  the 
claim  for  damages  by  averments  which  show 
that  at  common  law  there  would  be  no  cause 
of  action.  If  the  right  to  recover  be  based 
npon  the  statute  of  a  loreign  State,  such  statute 
must  be  set  out,  in  order  that  the  Georgia  court 
may  be  fully  informed. 

Bblmes  v.  Bronghton,  10  Wend.  75;  8elma, 
BAD.R,  Co.  V.  Lacy,  43  Ga,  461. 

The  statutes  of  Alabama  show  that  actions 
for  this  class  of  injuries  must  be  instituted 
within  one  year.  The  year  had  expired  before 
the  amendment  was  proposed.  Therefore,  the 
amendment  could  not  be  dlowed. 

Ala.  Code,  §  2619,  par.  6;  Smith  v.  Ardis, 
49  Ga.  602;  Ayers  v.  Daly,  56  Ga.  124;  Kimbro 
T.  Virginia  eft  T.  A.  L.  B.  Co.  56  Ga.  186;  Par- 
meiee  v.  Savannah,  F.  dW.  B.  Co.  78  Ga.  289; 
Exposition  Cotton  Hills  v.  Western  d  A.  B.  Co. 
10  8.  E.  Rep.  113. 
iL.RA. 


An  amendment  which  introduces  no  new  and 
distinct  cause  of  action,  but,  nevertheless^ 
makes  an  action  good  in  law,  where  none  pre- 
viously existed,  is  not  allowed. 

Martin  v.  Oainesville,  J.  &  8.  B.  Co.  78  Ga, 
308;  Bell  v.  Central  B.  Co.  78  Ga.  520.  See 
also  Harris  v.  Central  B.  <k  Bkg.  Co,  78  Ga. 
530. 

Exposition  Cotton  Mills  v.  Western  d  A,  B, 
(7<?.(Ga.)10  8.E.  Rep.  113,  is  conclusive  on  th& 
question  of  amendment.  Action  under  com- 
mon law  cannot  be  amended  to  action  under 
statute. 

Bleckley*  Ch.  J,,  delivered  the  opinion  of 
the  court: 

The  plaintiff  was  an  employ 6  of  the  de> 
fendant  as  a  car-coupler.  While  on  duty  m 
the  State  of  Alabama  he  received  a  personal 
injury,  in  consequence  partly  of  the  negligence- 
of  the  engineer  and  conductor,  his  co-em  pi  oyes^ 
and  partly  in  consequence  of  the  defective  con- 
dition of  a  certain  part  of  one  of  the  cars,  called 
a  *' draw-head."  As  the  original  declaration 
stood,  it  would  seem  that  the  defective  draw- 
head  was  referred  to,  not  as  an  independent 
cause  of  action,  but  as  a  circumstance  relied 
upon  to  charge  the  engineer  and  conductor 
with  a  higher  degree  of  diligence  on  their  part 
than  would  otherwise  have  been  requisite. 
The  suit  was  commenced  on  February  14, 1888, 
returnable  to  the  following  March  Term  of  the 
Supeiior  Court.  During  the  corresponding 
term  of  1889  two  amendments  to  the  declai*a- 
iion  were  filed,  and  service  of  the  same  was- 
acknowledged  by  defendant's  attorneys.  At 
the  September  Term,  1889,  the  case  was  called 
for  trial,  when  the  defendant  moved  orally  to 
dismiss  the  same  upon  the  ground  that  the  dec- 
laration set  forth  no  cause  of  action  at  common 
law,  and  because  the  right  of  action  under  the 
Alabama  Statute  was  barred  by  limitation 
therein  as  to  time.  The  court  sustained  the 
motion,  and  dismissed  the  action;  and  the  plain- 
tiff excepted. 

1.  The  motion  to  dismiss  was  equivalent  to^ 
a  general  demurrer,  and,  as  the  declaration  had 
been  amended  and  the  amendments  served  at 
the  preceding  term,  the  demurrer  was  aimed, 
not  alone  at  the  declaration,  as  it  stood  orirf- 
nally,  but  as  it  became  by  the  addition  of  the 
two  amendments.  In  the  argument  here  it  was- 
contended  that  inasmuch  as  the  amendments, 
if  objected  to,  ought  to  have  been  stricken  or  dis- 
allowed, the  fact  that  they  were  made  should 
count  for  nothing;  but  we  think  otherwise. 
Had  the  defendant  desired  to  raise  the  ques- 
tion whether  such  amendments  could  be  in- 
grafted on  such  a  declaration,  a  motion  should 
have  been  made  to  strike  the  amendments,  or 
take  them  off  the  files.  By  not  makine  that 
motion  the  defendant  acquiesced  in  the  amend- 
ments, and  such  acquiescence  at  the  time  the 
case  came  up  for  trial  was  equivalent  to  con- 
senting to  the  amendments  as  a  part  of  the 
pleadings  duly  before  the  court.  The  judg- 
ment renderea  on  the  motion  actually  made, 
which,  as  we  have  said,  was  equivalent  to  a 
general  demurrer,  was  rendered  upon  the 
plaintiff's  pleadings  as  a  whole,  and,  if  ^eft  un- 
reversed, would  be  a  binding  adjudication 
upon  the  merits  of  the  declaration  as  made  by 
the  amendments,  and  would  bar  any  future 
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action  brought  by  tbe  plaintiff  as  effectually  as 
would  a  Judgment  rendered  on  tbe  verdict  of  a 
jury.  Kimhro  v.  Virginia  Jh  T.  A.  L,  B,  Co. 
m  Ga.  185. 

It  would  be  quite  unfair  to  give  a  defendant 
tbe  benefit  of  a  judgment  on  demurrer  to  the 
•declaration  as  amended,  and  then  allow  him  to 
uphold  the  Judgment  by  insisting  that  the 
plaintiff  had  no  right  to  amend.  Surely,  if  a 
waiver  of  any  objection  whatever  to  an  amend- 
ment would  not  result  from  demurring  gener- 
ally to  all  the  plaintiff's  pleading,  raifing  no 
question  as  to  the  right  to  amend^  we  know  of 
nothing  from  which  such  a  waiver  would  re- 
sult. 

2.  Turning  now  to  the  amendments.  One 
of  these  attributes  the  plaintiff's  injury  to  the 
negligence  of  the  defendant  in  not  having  a 
draw^ead  safe  and  in  good  repair,  allegmg 
that  the  chain  from  the  coupling-pin  was 
broken  off,  so  that  the  plaintiff  had  to  lay  his 
band  upon  the  pin  to  do  his  duty,  whereas,  if 
the  chain  had  been  intact,  he  could  have  pulled 
out  the  pin  by  means  of  the  chain,  and  would 
not  have  been  injured.  It  proceeds  to  allege 
that  this,  together  with  the  negligence  of  the 
engineer  and  conductor,  caused  the  injury, 
without  any  fault  on  tbe  part  of  the  plaintiff. 
The  other  amendment  sets  forth  a  statute  of 
Alabama  embodied  in  the  Code  of  1886,  §  2590, 
which  renders  the  employer  liable  to  answer  in 
damages  to  an  employe,  as  if  he  were  a  sti'anger, 
in  several  enumerated  instances;  among  them, 
when  the  injury  is  caused  by  reason  of  any  de- 
fect in  the  condition  of  machinery,  or  by  reason 
of  the  negligence  of  any  person  in  the  service 
of  the  employer,  who  has  the  charge  or  control 
of  a  locomotive  engine  or  train  upon  a  railway, 
etc.  If  the  declaration,  as  originally  framed, 
bad  contained  all  the  matter  of  these  two 
amendments,  there  is  no  dispute  but  that  a  cause 
of  action  would  have  been  set  forth.  From 
what  has  been  said  under  the  preceding  bead, 
it  is  manifest  that  in  our  opinion  the  declara- 
tion should  be  treated,  on  a  motion  to  dismiss 
the  action,  as  though  it  had  in  fact  contained 
tbe  matter  of  these  amendments  originally. 
Had  there  been  an  objection  in  due  time  to  in- 
.corporating  the  amendments  with  the  declara- 
tion, or  a  motion  to  sever  them  from  the  declara- 
tion, there  may  or  may  not  have  been  a  cause  of 
action  without  them.  Our  present  opinion  is 
that  the  originitl  declaration,  standing  alone, 
and  tried  bv  common  law,  was  fatally  defi- 
cient, but  aided  by  the  amendments  brought  in, 
and  suffered  by  the  defendant's  acquicf^cence 
to  remain  in,  it  is  not  now  to  be  tested  by  the 
common  law,  but  by  the  Alabama  Statute, 
and,  so  tested,  it  presents  a  cause  of  action 
which  the  defendant  must  meet  and  answer. 

8.  We  have  examined  the  Alabama  Statute, 
both  asset  out  in  the  Code  and  as  it  appears  in 
the  Acts  of  1885,  p.  115,  and  in  neither  is  there 
an^  limitation  as  to  the  time  within  which  the 
action  based  upon  the  statutory  right  is  to  be 
broughL  Tbe  limitation  prescribed  is  found 
alone  in  the  General  Limitation  Law  of  Ala- 
bama (Code  1886,  §  2619).  which  fixes  the  lim- 
itation at  one  year  for  various  actions,  such  as 
malicious  prosecution,  crim.  con.,  seduction, 
breach  of  marria^  promise,  libel,  slander, 
etc..  and  ooncludmg  with  "actions  for  any 
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injury  to  the  person  or  rights  of  another, 
not  arising  from  contract  and  not  herein  spe- 
cifically enumerated."  As  the  amendment 
pleading  the  Statute  was  filed  more  than  one 
vear  after  the  injury,  this  action,  had  it  been 
brought  in  Alabama,  might  have  been  barred; 
but  the  Limitation  Law  of  Georgia  applicable 
to  such  actions  is  two  years,  and  the  amend- 
ment was  filed  within  that  period. 

It  follows  that,  without  having  recourse  to 
the  doctrine  of  relation,  the  amendment  was 
not  too  late,  provided  the  Limitation  Law  of 
the  forum,  and  not  that  of  the  place  of  the  in- 
jury, applies;  and  we  think  it  does  apply. 
Where  torts  are  committed  in  foreign  coun- 
tries, or  beyond  the  territorial  juri^iction  of 
the  sovereignty  in  which  the  action  is  brought, 
the  lex  fan  governs,  no  matter  whether  the 
right  of  action  depends  upon  the  common  law 
or  a  local  statute,  unless  the  statute  which 
creates  or  confers  the  right  limits  the  duration 
of  such  right  to  a  prescribed  time.  This  will 
appear  from  an  examination  of  the  following 
authorities:  Pollock,  Torts,  138  (Text-Book  Se- 
ries); Wood,  Lim,  p.  28,  %9;2fonce v. Richmond 
AD,  R.  Co.  (N.  C.)  83 Fed.  Rep.  429;  T/ie  Ear- 
risburg,  119  U.  S.  199  [30  L.  ed.  358];  BoydY, 
Clark  (IMich.)  8  Fed.  Rep.  849;  Eastioood  v. 
Kennedy,  44  Aid.  563;  Pittsburg,  C.  etc.  R.  Co. 
V. //»»<?.  25  Ohio  St.  629. 

The  holding  by  Chief  Justice  Warner  in 
Selma,  R.  &  R,  Co.  y.  Lacy,  49  Ga.  107,  to  the 
effect  that  the  Alabama  Statute  giving  a  right 
of  action  for  homicide,  and  prescribing  a  limit 
of  one  year  for  bringing  the  suit,  would  be  ap- 
plicable to  an  action  brought  in  Georgia  to 
enforce  the  statutory  right,  was  doubtless  cor- 
rect, for  the  reason  that  the  statute  then  in 
question  (see  Ala.  Rev.  Code  1867,  §  2297), 
expressly  limited  the  right  to  one  year,  the  lan- 
guage being:  "When  the  death  of  a  person 
18  caused  by  the  wrongful  act  or  omission  of 
another,  the  personal  representative  of  the 
former, may  maintain  an  action  against  the 
latter  at  any  time  within  one  year  thereafter, 
if  the  former  could  have  maintained  an  action 
against  the  latter  for  the  same  act  or  omission 
had  it  failed  to  produce  death." 

According  to  all  the  authorities,  an  action 
under  such  a  statute  as  this  could  not  be  main- 
tained anywhere  after  the  bar  had  attached  in 
the  local  jurisdiction,  for  the  reason  that  after 
that  time  the  right  would  be  extinct  as  well  as 
tbe  remedy;  but  tbe  Act  of  1885,  upon  which 
the  present  suit  is  founded,  contains  no  such 
terms,  and  there  is  no  more  reason  for  holding 
that  the  General  Limitation  Law  of  Alabama, 
which  we  have  cited  above,  extinguishes  the 
statutory  rights  of  action  to  which  it  applies, 
than  for  holding  that  it  extinguishes  the  com- 
mon-law rights  of  action  to  which  it  is  appli- 
cable. If  the  lapse  of  one  year  would  not  bar 
an  action  for  malicious  prosecution,  crim.  con., 
seduction,  breach  of  marriage  promise,  etc., 
brought  in  Georgia,  but  founded  upon  a  cause 
arising  in  Alabama,  the  lapse  of  one  year 
would  not  bar  the  present  action,  the  period 
for  a  like  action  brought  here  for  causes  arising 
in  Georgia  being  two  years.  The  court  erred 
in  sustaining  the  motion  and  dismissing  the  ac- 
tion. 

Judgment  menei^ 
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ADAMS  COUNTY,  Appt.. 

CITY  OF  QUINOY. 
(....IlL-...) 

1.  The  ezemptloii  f!rom  taxation  of  tlie 
property  of  a  kind  used  solely  for  public  pur- 
poses does  not  extend  to  a  special  tax  for  public 
improvements  such  as  the  paying  of  a  street  on 
which  the  premises  front. 

2*  The  levy  of  a  local  asBesoment  or 
special  tax  for  public  improyements  is  not  a  tak- 
mg  of  private  property  for  public  use  under  the 
Tight  of  eminent  domain,  but  is  an  exercise  of 
the  taxJnir  power. 

3.  An  ordinance  for  the  paving  of  cer- 
tain streets  is  not  insufBcient  because  it  does 
not  state  the  width  of  the  streets  to  be  paved. 

4.  The  same  ordinance  may  legally  pro- 
Tide  for  the  pavincr  of  several  streets,  although 
one  is  wider  than  the  others. 

(October  81, 1889.) 

APPEAL  by  Adams  County  from  a  judg- 
ment of  the  Adams  County  Court  confirm- 
ing, against  said  County's  objection,  the  report 
of  commissioners  appointed  to  levy  a  special 
tax  for  the  Improvement  of  certain  streets  in 
the  City  of  Quincy.     Affirmed. 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  Almeron  Wheat  for  appellant. 

Mr.  J.  Sibley*  for  appellee: 

The  objection  that  the  ordinance  passed  by 
the  City  Council  of  Quincy  June  6,  1887.  is 
void  because  it  did  not  fix  the  cost  of  the  pro- 
posed improvement,  or  furnish  any  sufficient 


data  from  which  the  commissioners  appointed 
by  the  county  court  to  assess  and  apportion 
the  special  tax  against  the  property  contiguous 
to  and  touching  on  the  line  of  the  contem- 
plated improvement,  is  not  well  taken. 

W?itte  V.  People,  94  111.  604;  Craw  v.  Tolano, 
96  111.  255;  Bnos  v.  Springjicld,  118  HI.  65; 
Oalesburg  v.  iStaries,  114  111.  217;  Watson  v. 
Chicago,  1  West.  Rep.  659,  115111.  IS;  Sterling 
V.  Gait,  4  West.  Rep.  124,  117  HI.  11;  Katika- 
keey.  Potter,  7  West.  liep.  443,  119  111.  824; 
Springfield  v.  Green,  9  West.  Rep.  144.  120  111. 
269;  Springfield  v.  Mathus,  18  West.  Rep.  855, 
124  111.  88;  Willmr  v.  Springfield,  12  West. 
Rep.  598,  123  111.  895. 

The  ordinance  is  not  void  on  the  ground  that 
it  embraces  more  than  one  improvement,  nor 
because  Broadway  Street  is  a  few  feet  wider 
than  Hampshire  or  Sixth  Street.  The  im- 
provement contemplated,  although  portions  of 
these  streets  are  included  in  the  ordinance, 
evidently  was  intended  as  but  one  single  im- 
provement. 

Prout  V.  People,  88  HI.  155;  People  v.  Sher- 
man, 83  111.  167;  Ricketts  v.  Hyde  Park,  85  111. 
110;  Murphy  V.  Peoria,  8  West.  Rep.  383,  119 
111.  509;  Springfield  Y.  Green,  Wilbur  v.  Spring* 
field  and  Sprinz/Jield  v.  Mathvs,  supra. 

The  objection  that  the  report  of  the  commis- 
sioners was  never  approved  by  the  city  coun- 
cil is  not  sustained  by  the  evidence  in  the  case. 
It  was  shown  that  the  city  council  at  its  meet- 
ing July  5, 1887,  did  approve  of  this  report 
though  the  approval  was  not  at  the  time  en- 
tered upon  the  journal  of  the  proceedings.  If 
this  was  not  suij9cient,  the  city  council  had  the 
right  to  order  its  journal  amended  according  to 
the  fact  even  after  the  trial  had  commenced. 


ISOTM.— Taxes  and  assessments  for  local  purposes 
distinffuished. 

Taxes  are  dlstinfiruJshed  from  special  assessments 
for  local  impro  vements,— the  formei  being  burdens 
imposed  upon  all  persons  and  property  alike,  and 
compensated  for  by  equal  protection  to  all,  while 
tbe  latter  are  not  burdens,  but  equivalents,  and 
are  laid  for  local  purposes  upon  local  objects,  and 
compensated  for  In  local  benefits  and  improve- 
ments, enbanolng  the  value  of  the  property  as- 
eeaaed  to  tbe  extent  of  the  assessment  levied.  1 
Desty.  Tazn.  5. 

An  sasessment  for  a  supposed  benefit  is  not  a 
tsz  within  tbe  meaning  of  a  law  exempting  prop- 
erty from  taxation.  Dunlicth  &  D.  Bridge  Co.  v. 
Dubuqne,  S3  Iowa,  427;  Sheehan  v.  Good  Samaritan 
HospitaU  60  Mo.  155;  Re  New  Yorli,  U  Johns.  77; 
Brightman  v.  Klmer,  28  Wis.  6L 

The  tax  Is  Imposed  on  the  person  of  the  owner; 
for  tbough  property  Is  resorted  to  for  the  purpose 
of  aeoertalnlng  the  amount  of  the  tax,  yet  the  in- 
dividual  and  not  the  property  pays  the  tax;  and 
herein  Ues  another  distinction  between  taxes  and 
local  sssessmcntB;  for  the  latter  proceeds  upon  the 
Mea  of  Increase  in  the  value  of  real  estate  by  a 
publio  improvement,  and  that  a  portion  of  the  ex- 
pense of  the  improvement  should  be  borne  by  the 
property  benefited.  Bundeh  v.  Lakey,  40  N.  Y. 
S17:  Green  v.  Craft,  28  Miss.  70;  Creighton  v.  Manson, 
27  GaL  618:  Taylor  v.  Palmer,  81  Gal.  240;  Neenan  v. 
Smith,  SO  Ho.  626;  St.  Louis  T.  Allen,  68  Mo.  44;  1 
Derty,Taxn.8. 

The  liabQlty  of  lands  to  assessments  for  local  Im- 
piOfviiieDts  springs  from  the  oonstruotion  of  an 
•  L.R.  A. 


authorized  public  work  which  confers  a  material 
special  benefit  upon  the  lands.  Re  Adjustment 
Comrs.  of  Elizabeth,  8  Gent.  Rep.  818, 48  N.  J.  L.  488. 
The  property  benefited  by  a  local  Improvement 
may  be  assessed  to  the  extent  of  the  benefit,  and  the 
basis  upon  which  the  assessment  was  made  must  be 
shown.    White  v.  Stevens  (Mich.)  10  T^  est.  Rep.  861. 

Exemption,  not  to  apply  to  local  assessments. 

Exemption  from  taxation  of  every  kind  does  not 
exempt  from  assessment  for  street  improvement. 
See  Dlinois  Cent.  R.  Co.  v.  Decatur,  1  L.  R.  A.  618, 
128X11.92. 

Government  agencies  are  only  exempt  from 
state  taxation  so  far  as  it  interferes  with  their  ef- 
ficiency in  performing  functions  by  which  they 
serve  the  government.  W.  U.  Toleg.  Co.  v.  Atty- 
Gen.  of  Mass.  125  U.  8.  530  (31 L.  ed.  790). 

Exemptions  from  taxation,  being  exceptions  to 
the  rule  of  taxation,  are  strictly  construed.  At- 
lantic &  P.  «.  Co.  V.  Lcsueur  (Ariz.)  1 L.  R.  A.  244,  88 
Alb.  L.  J.  328,  2  Inters.  Com.  Rep.  189:  Common- 
wealth's App.  (Pa.)  46Phila.  Leg.  Int.  843,24  W.  N. 
a  191. 

The  exemptions  contained  In  Texas  Const.,  art.  11, 
99,  are  to  be  construed  as  embracmg  all  taxation. 
Including  special  as  well  as  general.  Harris  Co.  v. 
Boyd,  70  Tex.  237. 

The  Virginia  constitutional  provision  requiring 
taxation  to  be  equal  and  uniform  does  not  apply  to 
special  assessments  by  municipal  corporations  for 
local  Improvements.  Richmond  ft  A.  B.  Co.  t» 
Lynchburg,  81  Ya.  478^ 


See  also  17  L.  R.  A.  135,  423. 
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TurUy  v.  Ijogan  Co,  17  HI.  151;  Logam- 
port  V.  Crockett,  (>4  Ind.  319;  McCormick  v. 
Bay  City,  23  Mich.  457;  Lowndes  Co,  Comrs, 
Ct,  V.  Ilearne,  59  Ala.  371;  Starr  v.  Burlington, 
45  Iowa,  87;  Dillon,  Mun.  Corp.  §§  281,  234, 
notel. 

The  objection  that  the  appellant's  property 
is  exempt  from  the  special  tax  in  this  proceed- 
ing rests  upon  no  solid  foundation  in  principle 
or  reason.  The  exemption  claimed  applies 
only  to  general  taxation  for  purposes  of  reve- 
nue, and  not  to  special  taxation  for  local  im- 
provements. 

Illinois  cfc  M.  Canal  v.  Chicago,  12  111.  403; 
Biggins  v.  Chicago,  18  111.  276:  Ottaica  v.  Free 
Church,  20  111.  423;  Chicago  v.  Colby,  20  111. 
614;  Peoria  v.  Kidder,  26  111.  352;  Scammon  v. 
Chicago,  42  111.  192;  Wright  v.  Chicago,  46  111. 
44;  Mix  v.  Eoss,  57  111.  121;  Cook  Co,  v.  Chicago, 
103  111.  646;  McLean  Co,  v.  Bloomington,  106 
HI.  209;  Re  Neio  York,  11  Johns.  77;  Buffalo 
City  Cemetery  v.  Buffalo,  46  N.  Y.  506;  Hoose- 
eelt  Hospital  v.  N,  Y,  84  N.  Y.  108;  Boston 
Seamen's  Friend  Society  v.  Boston,  116  Mass. 
181;  SlueJian  v.  Good  Samaritan  Hospital,  50 
Mo.  155;  First  Preshy.  Church  v.  Fort  Wayne, 
86  Ind.  838:  BHdgeport  v.  N,  Y,  A  N.  H,  R,  Co, 
36  Conn.  255;  Brightman  v.  Kirner,  22  Wis. 
54;  Dunlieth  <fe  D.  Bridge  Co,  v.  Dubuque,  32 
Iowa,  427;  Sioux  City  v.  Sioux  City  Ind,  ScJiool 
IHst,  55  Iowa,  150;  Northern  Liberties  v.  St, 
John's  Churcfi,  13  Pa.  104;  Paterson  v.  Society 
for  Establishing  Useful  Manufactures,  24  N. 
J.  L.  385;  StaU  v.  Newark,  35  N.  J.  L.  157; 
StaU  V.  Newark,  27  N.  J.  L.  185;  Lefetire  v. 
Detroit,  2  Mich.  586;  Baltimore  \,  Green  Mount 
Cemetery,  7  Md.  517;  Cooley,  Const.  Lim.  207, 
notes. 

Article  9  in  the  Statute  relating  to  the  in- 
corporation of  cities  and  villages  having  been 
adopted  by  the  city  council  of  the  City  of 
Quincy,  the  ordinance  in  question  was  framed 
under  its  provisions,  and  the  special  tax  re- 
quired to  be  levied  to  pay  the  cost  of  the  Im- 
provement differs  from  special  assessment  only 
in  the  mode  of  proceeding  to  accomplish  the 
purpose  of  the  law. 

WJiite  V.  Peoj^,  94  III.  604;  Craw  v.  Tolono, 
96  111.  255;  Enos  v.  SpHngiiefd,  113  HI.  65; 
GafeOmrg  v.  Searles,  114  111.  217;  Watson  v. 
Chicago,  1  West.  Rep.  659.  115  Dl.  78. 

Shope,  Ok.  J,,  delivered  the  opinion  of  the 
court: 

The  City  of  Qnincy  made  application  to  the 
County  Court  of  Adams  County  for  an  order 
confirming  the  report  of  commissioners  ap- 
pointed to  levy  a  special  tax  upon  lots,  parts  of 
lots,  and  tracts  of  land  conti^ous  to  and 
touching  upon  the  line  of  certam  streets  pro- 
posed to  be  paved,  in  accordance  with  an  ordi- 
nance of  the  City.  The  County  of  Adams  owns 
a  block  in  the  City,  bounded  partly  by  the  street 
ordered  to  be  improved,  upon  which  block  is 
situated  the  court-house  of  the  County.  This 
block  was  assessed  its  proportionate  share  of 
the  cost  of  the  proposed  improvement,  accord- 
ing to  its  frontage  upon  the  streets  to  l)e  im- 
proved. The  County  appeared,  and  filed  vari- 
ous objections  to  the  report,  all  of  which  were 
overruled,  and  judgment  of  confirmation  en- 
tered. The  County  orings  the  case  to  this  court 
by  appeal,  and  assigns  for  error  the  overruling 
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of  such  objections,  and  the  rendition  of  the 
judgment. 

The  principal  point  urged  upon  our  attention 
is  that  the  property,  being  the  property  of  the 
County,  and  used  solely  for  public  purposes, 
is  exempt  from  taxation.  All  public  building 
belonging  to  any  county  are,  by  the  Statute,  m 
terms  exemptea  from  taxation.  Rev.  Stat, 
chap.  120,  §  2. 

That  the  property  here  sought  to  be  charged 
with  the  cost  of  this  local  improvement  is  ex- 
empted by  the  Statute  from  general  taxation 
there  can  be  no  question;  but  does  this  ex- 
emption extend  to  and  embrace  special  taxa- 
tion of  contiguous'property  to  defrav  the  ex- 
penses of  such  local  improvement?  This  court 
has  repeatedly  held  that  special  assessments  for 
local  improvements  are  not  taxes,  in  the  strict 
sense  of  that  term;  and  that  property  held  for 
a  public  use  is  not  exempt  from  such  assess- 
ment, although  exempt  from  taxation  for 
general  purposes  (see  lUinois  &  M,  Canal  v. 
Chicago,  12  111.  403;  Biggins  v.  Chicago,  18  III. 
276;  Chicago  v.  Colby,  20  III.  614;  Peoria  v. 
Kidder,  26  III.  851;  Scammon  v.  Chicago,  42  111. 
192;  Wnght  v.  Chicago,  46111.  44;  Mix  v.  Ross, 
57  III.  121);  and  that  other  property  exempted 
by  statute  from  general  taxation,  such  as 
church  property,  etc.,  may  be  specially  assessed 
for  local  improvements.  Ottawa  v.  FVee 
Church,  20  III.  428;  Cook  Co.  v.  Chicago,  108 
111.  646;  McLean  Co,  v.  Bloomington,  106  III. 
209;  and  also  Boston  Seamen's  Friend  Society  v. 
Boston,  116  Mass.  181. 

Section  5,  art.  9,  of  the  Constitution  of  1848 
provided  that  "the  corporate  authorities  of 
counties,  townships,  school  districts,  cities, 
towns  and  villages  may  be  vested  with  power 
to  assess  and  collect  taxes  for  corporate  pur- 
poses; such  taxes  to  be  uniform  in  respect  to^ 
persons  and  property  within  the  jurisdiction  of 
the  body  imposing  the  same." 

A  tax  for  the  opening  or  improvement  of  a 
public  street  or  other  local  improvement  may- 
be said  to  be  a  tax  for  a  corporate  purpose; 
and,  while  this  clause  of  the  Constitution  au- 
thorized the  Legislature  to  invest  municipal 
corporate  authorities  with  power  to  assess  and 
collect  taxes  for  corporate  purposes,  that  power 
was  limited  and  restricted  in  this:  that  such 
taxes  must  be  uniform  in  respect  of  person  and 
property.  This  prohibited  the  levy  of  special 
assessment  upon  property  to  be  benefited  hy 
the  proposed  improvement  when  it  should  have 
to  bear  more  than  its  proportionate  share  of  the 
burden.  It  is  plain  that,  under  this  provision, 
special  assessments  imposing  unequal  burdens 
upon  property  could  not  be  sustained  under  the 
power  of  taxation  given  by  the  clause  of  the 
Constitution  quoted.  This  court,  however, 
sustained  the  power  of  cities  and  villages  to 
make  local  improvements  by  special  assess- 
ment, referring  such  power  to  the  exercise  of 
the  right  of  eminent  domain.  Chicago  v. 
Larned,  34  lU.  276. 

In  that  case  this  court  said:  "Entertaining 
no  doubt  that  this  grant  of  power  to  the  city 
council  is  against  the  fundamental  law  regulat- 
ing the  subject  of  taxation,  we  are  compelled 
by  a  sense  of  our  own  duty  so  to  declare,  and 
to  hold  an  assessment  for  improvements  made 
on  the  basis  of  the  frontage  of  the  lots  upon  the 
street  to  be  improved  invalid,  as  containing^ 
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odtber  the  element  of  equality  Dor  uniformity, 
it  asBessed  under  the  taxing  power;  and  if  in 
esKTcise  of  the  right  of  eminent  domain,  equally 
iDTslid,  no  compensation  whatever  being  pro- 
Tided,  or  even  contemplated,  by  the  charter." 
Id.2H2. 

Charters  oonf  erring  power  to  levy  special  as- 
KSBments  for  local  public  improvements  by 
cities  and  villages,  for  special  benefits  thereby 
conferred,  were  sustained  under  the  power  held 
to  be  properly  exercised  under  the  right  of 
eminent  domam.  In  that  view  the  assessment 
upon  a  lot  waa  not  regarded  as  a  burden  or  tax, 
in  the  strict  sense,  for  the  reason  that  the  owner 
would  receive  benefits  at  least  equal  to  the  sum 
levied  or  assessed  upon  his  property.  Hence 
we  find,  in  many  cases  arising  under  the  old 
Constitution,  the  statement  that  special  assess- 
ments are  not  taxes,  etc.  It  is  apparent  that  to 
have  held  them  to  be  taxes  would  have  been 
10  deny  theur  validity  entirely.  As  the  Consti- 
tution of  1848  did  not  require  that  the  compen- 
sation for  property  taken  for  public  use  should 
be  in  money,  the  power  to  levy  special  assess- 
ments on  contiguous  property  equal  to  the 
benefit  conferred  by  the  improvement  might 
well  be  referred  to  the  power  of  eminent 
domain,  and  thereby  sustain  the  constitutional- 
ity of  laws  authorizing  such  levies  and  assess- 
ments. Under  the  present  Constitution,  prop- 
erty taken  for  public  use  cannot  be  compensated 
for  in  benefits.  Benefits  are  only  allowed  as 
a  set-off  or  reduction  of  damages  to  such  parts 
of  the  property  as  are  not  taken.  In  cases 
where  benefits  are  sought  to  be  charged,  the 
land  owner  most  appear  to  be  entitled  to  dam- 
aees;  otherwise,  he  cannot  be  charged  with  bene- 
fits. Here  the  County  is  claiming  no  damage 
of  tiie  City,  and  therefore  it  cannot  bee  barged 
with  bendats.  It  follows,  therefore,  that  since 
the  adoption  of  the  present  Constitution  the 
power  to  make  special  assessments  for  local  im- 
provements cannot  now  be  referred  to  and  sus- 
uined  under  the  right  of  eminent  domain .  D  n- 
der  the  present  Constitution,  spedal.assessments 
for  local  improvements  must  be  regarded  as  a 
species  of  taxation. 

In  2  Dillon,  Mun.  Corp.,  8d  ed.,  g  785,  the  au- 
thor says:  ''And  it  is,  as  we  shall  presently  see, 
by  virtue  of  a  branch  of  this  great  power  [of 
taxation]  that  local  assessments  upon  property 
benefited,  or  legislatively  declared  to  be  spec- 
ially benefited,  are  imposed,  in  order  to  pay  the 
expense  of  making  local  improvements  of  a 
public  nature  wlthm  the  municipality,  adjoin- 
inzor  near  the  property  assessed." 

The  Constitution  of  1870,  art  9,  g  9,  pro- 
vides that  "the  General  Assembly  may  vest  the 
corporate  authorities  of  cities,  towns  and  vil- 
lages with  power  to  make  local  improvements 
by  special  assessments,  or  by  special  taxations, 
of  contiguous  property,  or  otherwise.  For  all 
other  corporate  purposes,  all  municipal  cor- 
porations may  be  vested  with  authoritv  to  as- 
K88  and  collect  taxes:  but  such  taxes  shall  be 
uniform  in  respect  to  persons  and  property 
within  the  Jurisdiction  of  the  body  imposing 
the  same." 

This  clause  of  the  Constitution  is  radically 
different  from  the  clause  in  the  Constitution  of 
1848,  relating  to  the  same  subject  matter,  and 
hereinbefore  quoted,  and  under  which  the  foiv 
mer  rolingB  referred  to  arose.  As  to  such 
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special  taxation  of  contijiuous  property  for 
local  improvements,  there  is  in  the  present  Con- 
stitution no  limitation  as  to  equaiitv  and  uni- 
formity; while  for  all  other  municipal  purposes 
taxation  is  required  to  be  uniform  in  respect  to 
persons  and  property,  as  was  provided  in  the 
prior  Constitution.  Taxation  for  general  cor- 
porate purposes  must  be  uniform,  therefore, 
while  for  local  improvements  it  may  be  by 
special  tax,  or  by  way  of  special  assessment, 
upon  the  contiguous  property.  Thus,  as  a 
mode  of  municipal  taxation,  such  special  as- 
sessments are  clearly  recognized. 

In  the  case  of  McLean  Co.  v.  Bloomington, 
9tipra^  this  court  says:  "The  distinction  between 
taxation  and  special  assessment  is  also  clearly 
made  in  our  present  Constitution  (§§1-5, 9,  art 
9);  and,  while  providing  that  the  General  As- 
semblv  may  exempt  the  property  of  the  State, 
counties  and  other  municipal  corporations  from 
the  former  (g  8,  9upra),  makes  no  such  provis- 
ion in  regard  to  the  latter,  but,  on  the  contrary, 
by  section  9,  supra,  authorizes  the  General  As- 
sembly to  'vest  the  corporate  authorities  of 
cities,  towns  and  villages  with  power  to  make 
local  improvements  by  special  assessments,' 
without  any  restriction  as  to  the  propertv  to  be 
assessed."  What  is  there  said  is  equally  ap- 
plicable in  respect  to  special  taxation  for  local 
improvements.  See  White  v.  PiBople,  94  111.  612; 
Rev.  Stat.  chap.  24,  art  8,  g  5. 

So  in  lU.  Omt.  B,  Oo.  v.  Deeatur,  126  III.  92, 
1  L.  R.  A«  613,  it  was  expressly  ruled  that  the 
exemption  of  the  Illinois  Central  Railroad  from 
taxation  had  no  application  to  special  assess- 
ments of  contiguous  property  imposed  by  the 
city  for  local  improvements.  Unaer  this  grant 
of  power  (§  9,  art  9),  the  Legislature  may  au- 
thorize lo<»l  public  improvements  to  be  made 
by  special  assessments  to  the  extent  the  prop- 
erty assessed  will  be  benefited,  or  by  special 
taxation  of  contiguous  property  according  to 
its  frontage  upon  the  proposed  improvement, 
or  according  to  its  value,  or  by  general  taxa- 
tion for  corporate  purposes,  or  partiy  by  gen- 
eral taxation  and  partly  by  special  assessment 
or  special  taxation.  £ither  one  of  these  modes 
involves  taxation,  either  general  or  special. 
W/ate  V.  JP^opk,  94  111.  617.  618. 

The  levy  of  such  local  assessment  or  special 
tax  is  not  a  taking  of  private  property  for  pub- 
lic use  under  the  right  of  eminent  domain,  but 
is  an  exercise  of  the  taxing  power.  2  Dillon, 
Mun.  Corp.  %  696;  AUen  v.  Drew,  44  Yt  175. 

It  is  true  that  special  taxation  differs,  in  some 
respects,  from  special  assessments,  when  made 
for  the  purposes  of  local  improvement;  but  they 
are  placed  by  the  Constitution  in  the  same 
category  and  class.  They  are  both  treated  as 
a  species  of  taxation  for  corporate  purposes. 

The  question,  however,  remains,  whether  the 
Legislature,  in  the  exercise  of  the  power,  has 
exempted  the  property  held  for  county  pur- 
poses from  either  special  assessments  or  special 
taxation  for  local  improvements.  On  this  sub- 
ject, it  is  said  by  Dillon  (2  Mun.  Corp.  §g  776, 
777):  "As  the  burden  of  taxation  ought  to  fall 
equally  uponaU,  statutes  exempting  persons 
or  property  are  construed  with  strictness,  and 
the  exemption  should  be  denied,  unless  so 
clearly  granted  as  to  be  free  from  fair  doubt 
Such  statutes  will  be  construed  most  stronglv 
against  those  claiming  the   exemption.    Ai- 
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though  an  'assessment'  is  In  the  nature  of  a 
tax,  and  is  authorized  by,  or  is  a  branch  of,  the 
taxine  power,  jet  a  general  statute  exempting 
certain  property — as,  for  example,  churches — 
from  'taxation  by  any  law  of  the  State,'  does 
not  exempt  it  from  liability  for  a  street  assess- 
ment. So  the  exemption  of  property  of  a  ceme- 
tery company  from  'any  tax  or  public  imposi- 
tion whatever'  does  not  exempt  it  from  a  paving 
tax  for  improving  a  street  in  front  of  the  prop- 
erty; the  court  (in  an  opinion  elaborately  exam- 
ining the  subject)  holdmg  that  the  intent  of  the 
Legislature  was  to  exempt  the  property  from 
all  taxes  or  impositions  for  the  purpose  of  rev- 
enue, but  not  to  exonerate  it  from  charges  in- 
separably incident  to  its  location  with  respect 
to  other  property."  See  also  Jacksonville  v. 
MeConnel,  12  HI.  188;  Northwestern  University 
V.  People,  80  111.  888;  People  v.  Brooklyn,  4  N. 
Y.  41^-482;  Sharp  y.  Speir,  4  Hill,  76;  Be  Sec- 
ond Avenue  M,  E,  Cfiurch,  66  N.  Y.  895;  Boston 
Seaman* s  Friend  Society  v.  Boston,  116  Mass. 
181;  Buffalo  City  Cemetery  v.  Bvffalo,  46  K  Y. 
506;  Ottawa  v.  Spencer,  40  111.  211;  McLean  Co. 
V.  Bloomington,  supra;  People  v.  Western  Sea- 
man's Friend  Society,  87  IlL  246. 

The  Statute  relied  on  as  creating  the  exemp- 
tion is  not  found  in  the  law  nutborizing  special 
taxation,  but  in  the  chapter  relating  to  the  gen- 
eral subject  of  revenue;  and,  while  all  are  parts 
of  the  same  revision,  it  was»  we  have  no  doubt, 
intended  to  apply  to  taxation  for  general  rev- 
enue. The  tax  sought  to  be  collected  in  this 
case  is  for  a  special  purpose,— the  improve- 
ment of  certain  parts  of  certain  streets  within 
the  City  upon  which  the  particular  property 
abuts.  If  collected,  it  will  form  no  part  of  the 
general  revenue  of  the  City.  If  the  Legislature 
had  iotended  to  exempt  property  used  for  pub- 
lic purposes  from  special  taxation  or  assess- 
ment, very  different  language,  it  seems  to  us, 
would  have  been  employed,  so  as  to  exclude  all 
doubt  upon  the  subject.  The  city  authorities 
have  determined  that  the  property  of  the  Coun- 
ty will  be  benefited  by  the  specisd  tax  levy;  at 
least,  they  have  exercised  a  power  clearly  dele- 
grated  by  the  Legislature,  and  that  is  conclu- 
sive, in  the  absence  of  fraud  or  abuse  of  the 
power  thus  vested  in  it.  We  are  of  opinion 
that  the  property  of  the  County  is  liable  to  spe- 
cial taxation  as  other  property,  and  that  there 
is  no  warrant  for  the  exemption  claimed. 

This  disposes  of  the  principal  question,  but 
various  minor  objections  are  urged  to  the  pro- 
ceeding, and  to  the  legality  of  most  of  the  steps 
taken  to  make  and  confirm  this  assessment, 
some  of  which  wQl  be  noticed.  The  Legisla- 
ture, under  ample  constitutional  authoritv, 
have  bv  section  1,  art.  9,  of  the  Cities  and  Vil- 
lages Act,  vested  the  corporate  authorities  of 
cities  and  villages  "with  power  to  make  local 
improvements  oy  special  assessments,  or  by  spe- 
dttl  taxation,  or  both,  of  contiguous  property, 
or  general  taxation,  or  otherwise,  as  they  shall 
by  ordinance  prescribe."  This  power  must  be 
exercised  by  the  passage  of  an  ordinance  pre- 
scribing the  mode  to  be  pursued,  and  whether 
the  improvement  "shall  be  made  by  special  as- 
sessment, or  by  special  taxation,  of  contiguous 
property,  or  general  taxation,  or  both.""  The 
word  "contiguous"  is  here  used  in  its  popular 
sense,  and  means  "in  actual  or  close  contact;" 
"touching;"  "adjacent;"  or  "near."  If  the 
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improvement  is  of  a  street  or  sidewalk,  oonlig- 
uous  property  is  such  as  abuts  upon  the  street 
or  sidewalk,  or  is  bounded  by  the  street.  When 
the  ordinance  provides  that  the  improvement 
shall  be  made  by  general  taxation,  the  cost 
thereof  is  added  to  the  general  appropriation 
bill  of  such  cit^r  or  village,  and  is  to  be  levied 
and  collected  with,  and  as  a  part  of,  the  general 
taxes  of  the  city  or  village.  When  the  local 
improvement  is  ordered  to  be  made  by  special 
taxation,  the  method  of  its  levy,  assessment 
and  collection  is  specially  pointed  out  in  the 
Act  as  being  the  same  as  prescribed  for  the 
making,  levying  and  collection  of  special  assess- 
ments.    Sections  18-51. 

The  provisions  relating  to  special  assessments, 
so  far  as  tliey  may  be  applicable,  are  required 
to  be  observed  m  cases  of  special  taxation. 
Section  19  of  the  Act  provides  that  whenever 
such  local  improvements  are  to  be  made,  wholly 
or  in  part,  by  special  assessment,  an  ordinanoe 
shall  be  passed  to  that  effect,  specifying  therein 
the  nature,  character,  locality  and  description 
of  such  improvements.  Provision  is  made  by 
the  20th  section  for  the  appointment  of  a  com- 
mittee of  the  council  or  board  of  trustees,  or 
three  competent  persons,  to  make  an  estimate 
of  the  cost  of  the  improvement  contemplated  by 
the  ordinance,  including  labor,  material  and 
all  other  exi)enses  attending  the  same,  and  the 
cost  of  making  and  levying  the  assessment, 
who  shall  report  the  same  in  writing  to  the 
council  or  board  of  trustees.  Upon  approval 
of  such  report  by  the  council  or  board  of  trus- 
tees, they  may  order  a  petition  to  be  filed  ia 
the  county  court,  eto.  These  several  pro- 
visions are  alike  applicable  to  the  proceed- 
ing by  special  assessment  and  by  special 
taxation.  It  is  manifest  that  in  cases  of  special 
taxation  the  amount  to  be  assessed  against  eacA 
particular  tract  or  lot  can  be  known  only  upon 
report  of  the  cost  of  the  improvements,  etc., 
and  must  be  ascertained  and  reported  by  the 
committee  to  the  city  council  or  board  of  trus- 
tees. The  ordinance  passed  in  this  case  speci- 
fies the  nature,  character,  locality  and  descrip- 
tion of  the  work  fully  and  in  sufficient  de- 
tail. 

As  said  in  Kankakee  v.  Potter,  119  Jll.  328, 7 
West  Rep.  448:  "It  is  not  expected  that  an  or- 
dinance of  this  kind  should  set  forth  thedetaiU 
and  all  the  particulars  of  the  work.  Indeed^ 
this  is  not  contemplated,  and  the  statute  re- 
quires nothing  of  the  kind.  A  substantial 
compliance  with  its  provisions  is  all  that  is  re- 
quired." It  is  not  necessary  for  the  ordinance 
passed  by  the  City  to  state  the  width  of  the  streets 
to  be  paved,  in  order  to  enable  the  committer 
to  estimate  the  cost  of  the  proposed  improve- 
ments. The  width  of  the  street  was  a  matter 
of  easy  ascertainment.  The  ordinance  required 
the  paving  of  the  street,  and  cannot,  wc  think,, 
be  construed  to  require  the  paving  of  the  then 
existing  sidewalks.  It  was  clearly  not  so  un- 
derstocxl  by  any  of  the  city  authorities,  or  by 
anyone  acting  for  them.  "We  are  of  opinion 
that  the  ordinance  was  in  this  particular  sufli- 
ciently  definite  and  certain.  See  Jacksonrille 
R.  Co,  V.  JaeksonvilU,  114  111.  562, 1  West.  Rep. 
376. 

It  is  said  by  the  appellant's  counsel  that,  a» 
one  of  the  streets  is  ten  feet  wider  than  the  rest, 
improvements  to  be  paid  for  by  special  taxation 
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cannot  le^aHy  be  provided  for  in  one  and  the 
same  ordinance. 

In  Bpringfidd  ▼.  Oreen,  120  HI.  269,  9  West. 
Rep.  144,  it  was  held  that  an  ordinance  provid- 
ing for  the  paving  of  several  streets  and  allevs. 
and  parts  of  streets,  with  the  same  material, 
and  m  the  same  way,  is  not  obnoxious  to  the 
objection  that  it  embraces  more  than  one  im- 
piovemeDt,  although  there  may  be  a  difference 
in  the  width  of  the  streets  proposed  to  be  paved, 
and  the  cost  of  paving  certain  railway  tracks 
is  excluded  from  the  assessment  in  respect  of 
some  of  the  said  streets.  We  regard  this,  and 
the  subsequent  case  of  Wilbur  v.  Springfield, 
123  111.  895,  12  West.  Rep.  698,  as  determining 
the  question  here  presented  adversely  to  the 
contention  of  counsel. 

It  is  also  said  that  the  application  to  the 
county  court  was  made  before  the  city  council 
had  approved  the  report  of  the  commissioners 
appointed  by  them  to  make  an  estimate  of  the 
cost  of  the  proposed  improvement.  The  peti- 
tion to  the  county  court  showed  that  the  city 


council  had  approved  of  the  report  of  its  com- 
mittee, and  there  was  evidence  before  that  court 
tending  to  support  this  contention.  This  oh- 
jection  does  not  go  to  the  merits,  and  we  see 
no  reason  why  the  action  of  the  city  council  ii> 
ordering  the  presentation  of  its  petition  to  the 
co\mty  court  was  not  of  itself  an  approval  of 
the  action  of  the  commissioners.  However 
this  may  be,  it  was  shown  that  the  city  council, 
at  its  meeting  in  July,  1887,  approved  said  re- 
port. The  nght  of  the  city  council  to  amend 
the  record  of  its  meetings  to  make  them  accord 
with  the  fact  is  not  questioned,  and  it  is  shown- 
that  the  record  was  amended  by  order  of  the 
city  council  so  as  to  show  a  formal  approval  of 
the  report  made  by  the  committee  appointed  by 
the  council  to  levy  said  special  tax  prior  to  the 
application  to  the  county  court. 

Upon  full  consideration  of  the  entire  record, 
and  of  the  points  made  by  counsel,  we  find  no- 
substantial  objection  to  the  proceedings,  and 
no  error  for  which  the  judgment  should  be  re- 
versed, and  it  will  t/iertfore  be  affirmed. 
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Annie  E.  NOWLIN  et  al.,  Appts., 

V, 

Luman  0.  WHIPPLE  and  Wife. 
(....Ind.....) 

1.  A  prescriptive  right  to  use  a  drive" 
waj*  is  not  established  by  continuing  its 
ise  for  more  than  thirty  years  under  an  aerree- 
moit  for  a  perpetual  easement,  mode  before  the 
previous  use  had  continued  long  enough  to  ripen 
into  a  rifirht  by  prescription. 

S.  An  irrevocable  license  to  use  a  drive- 
way eziflts  where  expense  has  been  Incurred  in 
erecting  and  maintaining  gates  upon  the  faith  of 
an  airreement  for  a  perpetual  easement  or  right 
of  way  over  the  land,  and  for  more  than  thirty 
years  the  uae  has  been  acquiesced  in. 

(November  0,1889.) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Circuit  Court  for  Dearborn  County  in 
favor  of  defendants  in  an  action  to  enjoin  de- 
fendants from  using  an  alleged  private  way 
over  plaintiffs'  land.    Affirmed. 
The  facts  are  fully  stated  in  the  opinion. 


Messrs,  Roberts  A  Stapp  for  appellants. 
Mr.  Creigrhton  Dandy  for  appellees. 

Mitchell*  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  by  Annie  E.  Nowlin  and 
others  against  Lumau  C.  Whipple  and  his 
wife,  Nancy  Whipple,  the  purpose  of  the  suit 
bein^  to  obtain  a  decree  perpetually  enjoining^ 
the  defendants  from  using  an  alleged  private 
way  over  a  tract  of  land  which  the  plaintiffs 
own  as  tenants  in  common.  Nancy  Whipple 
is  the  owner  of  a  50-acre  tract  of  land,  and  she 
and  her  co-defendant  assert  a  right  to  a  drive- 
way twelve  feet  wide,  and  about  1,000  feet 
in  length,  across  the  plaintiffs'  land,  in  order 
to  gain  access  to  the  above-mentioned  tracts 
which  they  cultivate.  The  facts  pleaded  and 
proved  are  substantiallv  as  follows:  Prior  to- 
1836  both  tracts  of  land  involved  in  the  present 
suit  were  the  property  of  Ezekiel  Jackson,  who> 
died  about  that  time.  The  tract  now  owned 
by  the  plaintiffs  was  inherited  by  and  set  off 
to  the  decedent's  son,  Jeremiah,  and  that  owned 
by  Mrs.  Whipple,  who  is  a  daughter  of  Ezekiel 
Jackson,  was  acquired  by  her  in  like  manner. 
While  the  land  was  thus  owned  by  Mrs.  Whip- 


JScyrm.—EascrMnt  deAned. 

An  easement  is  a  right  which  one  person  has  to 
use  the  land  of  another  for  a  specific  purpose. 
Jadoon  v.  Tmllingrer,  9  Or.  897. 

It  it  a  liberty,  privilege  or  advantage,  distinct 
from  ownership  in  the  soil  (Jamaica  Pond  Aque- 
duct Corp.  V.  Chandler,  9  Allen,  165);  a  service  or 
cooveDienoe  which  a  neighbor  has  over  that  of  an- 
other, by  charter  or  prescription,  without  profit. 
Post  V.  Pearaall.  2S  Wend.  438;  Anderson,  Diet. 

It  is  not  a  tenancy  (Swift  v.  Goodrich,  70  Cal.  106); 
but  a  pri^rilege  in  the  lands  of  another,  and  which 
ifae  servient  owner  upon  whom  the  burden  is  im- 
poaed,  la  obliged  to  suffer  for  the  advantage  of  the 
domliiant  owner  to  whom  the  privilege  belongs. 
8  Kent,  Oom.  419;  Laumier  v.  Francis,  23  Mo.  181. 
6L.R.A. 


An  easement  Is  an  incorporeal  right  imposed  up- 
on corporeal  property.  8  Kent,  Com.  419;  Pierce  v. 
Keator,  70  N.  Y.  421;  Parsons  v.  Johnson,  68  N.  Y. 
62;  Tardy  v.  Creasy,  81  Va.  656. 

It  is  a  right  appurtenant  to  the  land  and  passes 
by  a  conveyance  of  that  land  with  appurtenances. 
Huntington  v.  A8ber,96  N.  Y.  604;  Peck  v.  Cton- 
way,  119  Maes.  648 ;  Kramer  v.  Knauff,  12  111.  App. 
116;  Louisville  &  N.  B.  Co.  v.  KoeUe«  104  lU.  466; 
Spensley  v.  Valentine,  84  Wis.  164. 

That  equity  will  protect  easements  annexed  to- 
private  estate,  see  McBryde  v.  ttayre,  8  L.  B.  A.  86U 
note,  86  Ala.  458. 

Easement  and  license  distinguM^ed, 
An  easement  implies  an  interest  in  the  land  in  or 
over  which  it  is  enjoyed  (Rowbotham  v.  Wilson,  ^ 


See  also  7  L.  R.  A.  752;  11  L.  R.   A.  134. 
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pie  and  her  brother  the  Whipples  used  the 
•driveway  iD  question.  In  1858  the  first-named 
tract  became  the  property  of  Jeremiah  Nowlin, 
who  agreed  with  the  Whipples  that  if  they 
would  erect  and  maintain  gates  at  each  end  of 
the  driveway,  and  look  after  the  division  fence, 
they  might  continue  to  use  the  way  ]>erpetu- 
■ally  across  his  land  in  order  to  reach  their  tract. 
The  gates  were  erected  and  the  agreement  oth- 
■erwise  complied  with. 

There  was  some  evidence  tending  to  show 
that  Jeremiah  Nowlin  was  one  of  the  commis- 
sioners who  made  partition  of  the  land  between 
the  Jackson  heirs,  and  that  in  adjusting  their 
shares  a  right  of  way  had  been  given  in  favor 
of  the  50-acre  tract  over  that  owned  by  the 
filaintifls,  and  that  the  way  in  dispute  had*  been 
Msed  continuously,  under  a  claim  of  ri^ht,  for 
forty  ^ears  or  more  prior  to  1885,  when  the 
plaintiffs,  the  descendants  of  Jeremiah  Nowlin, 
sought  to  prevent  the  further  use  of  the  way. 

The  question  now  is  whether,  upon  the  fore- 
going facts,  the  judgment  of  the  court  denying 
the  mjunction  can  be  maintained.  To  estab- 
lish an  easement  or  private  way  by  prescription 
over  the  land  of  another  it  must  appear  that  the 
way  was  used  continuously  for  a  period  of 
twenty  vears,  adversely  to  the  owner,  under  a 
•claim  of  right,  and  that  the  owner  acquiesced  in 
such  use.  McCardle  v.  B(vrr%eklaio,  68  Ind. 
«»6;  ParUik  v.  Kamare,  109  Ind.  586,  7  West 
Rep.  869;  Hia  v.  Hagaman,  84  Ind.  287. 

Adverse  user  is  such  a  use  of  the  pioperty  as 
the  owner  himself  would  exercise,  disregarding 
the  claims  of  others  entirely,  asking  permission 
from  DO  one,  and  using  the  property  under  a 
•claim  of  right  Such  a  use  of  propertv^  ?cl.- 
tinued  without  interruption  ^tn  a  period  of 
twenty  years  or  more,  is  equivalent  to  a  grant. 
BooU  V.  Beck,  109  Ind.  472,  7  West.  Rep.  238; 
Blanc/iard  v.  Moultan,  68  Me.  484. 

Where  it  appears  that  one  has  enjoyed  a  right 
<of  way  over  the  land  of  another  for  a  period  of 
twenty  years  or  more,  such  enjoyment,  without 
•evidence  as  to  how  it  began,  is  presumed  to  have 
been  in  pursuance  of  a  grant,  and  the  burden  of 
showine  the  contrary  lies  on  the  owner  of  the 
land.  Tiie  presumption  which  arises  from 
proof  of  uninterrupted  adverse  use  for  the  re- 
quired period  is  that  there  was  a  grant,  and 
"Uiis  presumption  can  only  be  overturned  by 
proof  that  the  use  was  by  permission,  or  in 
some  other  way  not  inconsistent  with  the  rights 
of  the  owner  of  the  land.     Garrett  v.  Jae^n, 


20  Pa.  881;  Pierce  v.  Cfhud,  42  Pa.  102;  Mc- 
Arthur  v,  Carrie,  82  Ala.  75. 

The  answer  shows  affirmatively  that  the  de- 
fendants, after  having  used  the  way  for  a  pe- 
riod less  than  twenty  years,  continued  to  use  it 
for  more  than  thirty  years  afterwards  under  an 
agreement  with  the  owner.  This  constituted  a 
permissive  use  under  a  license.  Such  a  use 
cannot  be  adverse,  and  will  not  serve  as  the 
basis  of  a  prescriptive  right.  8keUh<mse  v. 
Slate,  110  Ind.  509,  9  West.  Rep.  68. 

A  general  right,  as  by  prescription,  cannot 
be  maintained  by  alle^ng  and  proving  a  partic- 
ular or  permissive  right.  Parish  v.  Kaspare, 
supra;  Pentland  v.  Keep,  41  Wis.  490;  Chestnut 
Hill  &  8.  H.  Tump,  Co.  v.  Piper,  77  Pa.  432; 
9  Am.  &  Eng,  Cyclop.  Law,  367. 

The  answer  stated  facts  sufficient  to  show  an 
irrevocable  license.  After  the  way  had  been 
used  for  a  long  time— less  than  twenty  vears, 
however— there  was  an  agreement,  founded  on 
a  valuable  consideration,  that  the  defendants 
should  enjoy  a  perpetual  easement  or  right  of 
way  over  the  land .  W  hile  it  is  well  established 
that  a  mere  naked  license  to  use  the  land  of 
another  is  revocable  at  the  pleasure  of  the 
licensee,  yet  where  a  consideration  has  been 
paid^  or  value  parted  with,  on  the  faith  that 
the  license  shall  be  perpetual,  it  cannot  be  re- 
voked to  the  injury  of  the  licensee.  Snawden. 
V.  Wilas,  19  Ind.  \6\Bobinsony,  ThrailHU,  110 
Ind.  117,  8  West.  Rep.  556,  and  cases  cited. 

An  executed  parol  license  may  become  an 
easement  upon  the  land  of  another.  *md  may 
impose  a  servitude  on  '^x.^  tenant  or  estate  in 
favor  n«^  ttijvuner  dominant  estate.  Dark  v. 
Johnston,  55  Pa.  164;  6  Am.  &  Eng.  Cyclop. 
Law,  142;  Washb.  Easem.  24. 

Where  a  parol  license  has  been  executed  and 
acted  upon,  and  expense  incurred  in  perfecting 
an  easement  over  the  land  of  another  in  reli- 
ance on  the  license,  it  cannot  afterwards  be  re- 
voked without  placing  the  licensee  in  statu  quo, 
Woodbury  v.  Parshiep,  7  N.  H.  287. 

The  defendants  erected  and  maintained  gates 
at  their  own  expense,  upon  the  faith  of  an 
agreement  that  they  were  to  have  a  perpetual 
easement  to  pass  over  the  plaintins'  lands. 
This  agreement  having  been  fully  executed  and 
acquiesced  in  by  the  parties  who  made  it  for 
more  than  thirty  years,  a  court  of  equitv  will 
not  now  permit  the  license  to  be  levoKea. 

There  %oas  no  error.  Thejudffmen  t  is  corned, 
with  costs. 


El.  A  BL 128;  Washb.  Basem.  6),  while  a  Uoense  car- 
ries no  such  interest,  and  is  revocable  at  the  will  of 
the  owner  of  the  serTlent  estate.  Vefirhte  v.  Bari- 
tan  Water  Power  Go.  19  N.  J.  Bq.  188 ;  iOx  parte  Go- 
bum,  1  Gow.  5C8;  Wolfe  v.  Frost,  4  Sandf.  Gh.  78; 
Foster  v.  Browning,  4  R.  1. 47.  See  Kyle  v.  Texas  ft 
N.  O.  R.  Go.  (Tex.)  4  L.  R.  A  271l,fioto;  Gooker  v. 
-Gowper,  1  Gromp.  BL  &  B.  418. 

While  this  is  the  law  in  many  of  the  States  of  the 
Union,  there  is  an  exception  to  the  rule  in  some  of 
them  in  the  case  of  executed  Uoenses,  where  the 
licensee  has  incurred  expense  in  the  execution  of 
the  same,  equity  In  such  cases  holding,  for  purposes 
•of  remedy,  that  such  shall  be  deemed  an  executed 
•contract.  Washb.  Basem.  28;  Hulme  v.  Shreve,  4  N. 
J.  Bq.  116;  Veghte  v.  Baritan  Water  Power  Go.  19 


N.  J.  Bq.  168;  Snowden  v.  Wllaa,  19  Ind.  14;  Ste- 
phens  V.  Benson,  19  Ind.  869 ;  Wiokersham  y.  Orr,  0 
Iowa,  260 ;  Beatty  v.  Gregory,  17  Iowa,  114 ;  Berick 
V.  Kern,  14  Serg.  ft  B.  267;  Lacy  v.  Amett,  38  Pa. 
169 :  Huff  V.  McGauley,  68  Pa.  906 ;  Thompson  v. 
McElamey,  8S  Pa.  174.  See  also  Leffg  v.  Horn,  45 
Gonn.  416;  Butt  v.  Napier,  14  Bush,  89;  Dempeey  v. 
Klpp,  61  N.Y.  462;  Wiseman  v.  Luckslnger,  84  N. 
Y.  81;  Gronkhlte  v.  Gronkhlte,  94  N.  T.  8ffl ;  Moek  v. 
Breckenridge,  29  Ohio  St.  612 ;  United  States  v.  Bal- 
timore ft  O.  R.  Go.  1  Hughes,  138. 

The  terms  of  the  contract,  however,  and  the  acta 
of  part  performance,  must  be  dear,  definite  and 
certain  in  their  object  and  desiirn.  Wiseman  v. 
Lucksinger,  supra;  Wheeler  v.  Reynolds,  66  N.  7* 
227. 


i(i6d.  Pjbofle,  ex  rd,  Bbokaw,  y.  Gommibsionbrs  of  Hiohwatb. 
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PEOPLE,    ex   rd.    Abraham  BROEAW, 
AppU., 

COMMISSIONERS    OP    HIGHWAYS    of 
BloomingtOD  Townsbip. 

(....HL.-.-) 

1.  The  existence  «if  aaotfaer  speeillc 
renedjr  is  not  a  bar  under  Bev.  Stat.,  chap.  87, 
1 9,  to  a  wrft  of  mandamus  which  will  afford  a 
proper  and  sulBclent  remedy. 

3.  The  -wordm  ''may  remove  any  raoh 
Iteiiee  or  other  obstruction.**  in  Bey.  Btat.  1888, 
chap.  IJQ,  tTl,  authorizlner  oommlasionen  of  high- 
ways to  remoye  obstruotioos  therein,  Impoee  up- 
on them  the  imperatiye  duty  of  removinK  ob- 
stmctioos  from  the  public  hiirhway,  and  the  word 
**may**  is  to  be  construed  as  **  shalL** 

Z,  The  word  ''may*'  will  be  eonstraed 
to  mean  "  shall  **  wheneyer  the  rights  of  the 
public  or  third  persons  depend  upon  the  e^cerciae 
ot  the  power  of  the  performance  of  the  duty  to 
which  it  refers;  and  such  is  its  meaning  in  all 
cases  where  the  public  Interests  and  rights  are 
oonoemed.  or  a  public  duty  is  imposed  upon  pub- 
lic cffloers,  and  the  public  or  third  persons  haye 
a  claim  defun  that  the  power  shall  be  exercised. 

4.  A  writ  of  maadamos  may  be  iamed 
to  compel  highway  oommlssloners  to  remoye  a 
fence  from  across  a  public  highway  that  has  been 
used  as  suoh  for  more  than  twenty  years,  which 


makes  it  impossible  to  trayel  suoh  highway, whero 
the  facts  are.conceded. 

(October  81, 1880.) 

APPEAL  by  relator  from  ajudement  of  tbe 
Appellate  Court  for  the  Third  District  af- 
firming a  jjudgment  of  tbe  McLean  Circuit 
Court  sustaining  a  demurrer  to  a  petition  for  a 
writ  of  mandamus  to  compel  tbe  Highway 
Commissioners  to  remoye  an  obstruction  from 
a  certain  public  highway.     Bacened. 

The  facts  are  fully  stated  in  the  opinion. 

Mesnrs,  Jamei^S.  Ewing  and  James  S* 
Newllle  for  appellant. 

Mewrs.  Tipton  &  Beaver  for  appellees 

Baker*  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  petition  filed  hi  the  McLean  Circuit 
Court  by  Abraham  Brokaw,  to  compel  the 
Commissioners  of  Highways  of  Bloomington 
Township  to  remove  an  obetruction  from  a 
highway.  The  petition  alleges  that  peti- 
tioner is  the  owner  of  the  east  half  of  sec- 
tion 27,  township  28  N.,  range  2  £.,  in  Mo- 
Lean  County,  and  tbat  there  u  a  public  high- 
way running  north  and  south  on  or  near  the 
center  line  of  said  section,  which  public  high- 
way has  been  in  use  for  more  than  twenty 
years.    The  petition  then  proceeds  as  follows: 

"  Petitioner  further  represents  tbat  someone 


KoR.— Jirandamitf  to  eompd  performance  cf  ogt- 
eUAduty, 

Mandamus  Ues  only  where  there  is  a  specfflc  un- 
doubted legal  right,  or  a  positive  ministerial  duty 
to  be  performed,  and  there  is  no  other  appropriate 
remedy.  State  v.  CJoUeton  Co.  (S.  C.)  9  S.  B.  Bep. 
se. 

To  authorize  the  granting  of  a  mandamus,  the 
Ic-ffal  right  must  be  clear.  State  v.  McCabe  (Wis.) 
«N.W.Bep.8aB. 

Where  the  object  of  a  petition  for  mandamus  Is 
the  enforcement  of  a  public  right,  the  People  are 
mcarded  as  the  real  party,  and  the  relator  need  not 
diow  that  he  has  any  real  interest  in  the  rpsult.  It 
S  enough  that  he  is  interested  as  a  citizen  in  bay- 
ing the  law  executed  and  the  right  in  questiou  en- 
forced.   People  y.  Board  of  Education,  127  III.  618. 

Mandamus  lies  to  oompel  a  party  to  do  that  which 
it  Is  his  duty  to  do  without  it.  It  confers  no  new 
authority^  and  the  party  to  be  coerced  must  have 
tbe  power  to  perform  the  act.  Brownsville  Taxing 
Diet  v.  lioague,  1»  0.8. 498(82L.  ed.  780). 

A  ministerial  duty  on  the  part  of  a  public  officer, 
tbe  discharge  of  which  may  be  compelled  by  man- 
damus, is  some  duty  imposed  expressly  by  law,  not 
by  contract,  or  which  arises  necesBarily  as  an  inci- 
dent to  the  office,  inyolying  no  discretion  in  its  ex- 
erctae,  hot  mwidatory  and  imperatiye.  State  v. 
ITbitesldes,  8  L.  B.  A.  777, 80  8.  C.  679. 

When  exeoutlye  officers  refuse  to  act  in  a  case  at 
til,  or  when  by  special  statute  or  otherwise  a  mere 
ministerial  duty  is  imposed  upon  them,  that  is  a 
•enrloe  which  they  are  bound  to  perform  without 
foHher  question,  then,  if  they  refuse,  a  mandamus 
my  be  i«oed  to  compel  them.  United  States  v. 
BMSk,  l»U.  a  40  (88  L,  ed.  a6«). 

lb  compel  remoool  cfobetnictUmefrom  highway. 

In  mandamnt  to  enf oroe  a  purely  public  duty, 
not  due  tbe  goremment  as  such,  any  priyate  per- 
4L.R.A. 


son  may  muye  as  relator.  State  v.  Weld,  88  Minn. 
4S6. 

The  Arkansas  Act  of  March  18, 1887,  providing  for 
civil  proceedings  against  one  obstructing  a  high- 
way, gives  a  cumulative  remedy,  and  does  not  re- 
peal Mansf .  (Ark.)  Dig.,  fi  1866,  making  such  obstnio- 
tlon  a  misdemeanor.  St.  Louis,  A.  &  T.  B.  Go.  v. 
State  (Ark.)  11  S.  W.  Bep.  1066. 

An  obstruction  to  a  highway  wlU  not  be  excused 
on  the  plea  of  its  being  necessary  for  the  carrying 
on  of  the  party's  business  though  such  obstruction 
be  only  occasionaL  State  v.  Chicago,  M.  &  St.  P. 
B.  Go.  (Iowa)  4L.  B.  A.  806. 

The  City  of  New  Orleans,  in  the  exercise  of  its 
police  power,  has  the  right  to  remove  unused  lamp 
posts  ereotcdtwithout  authority  at  the  street  cor- 
ners ;  and  it  may  delegate  such  power  of  removaL 
New  Orleans  Gaslight  Co.  v.  Hart,  40  La  Ann.  474. 

A  highway  commissioner  proceeding  to  remove 
an  encroachment  from  the  highway  is  Justified 
only  by  the  fact  that  the  highway  is  encroached 
upon,  and  is  liable  for  any  trespass  he  may  commit  if 
it  proves  not  to  be  a  highway  and  an  encroach- 
ment thereon.    Krueger  v.  Le  Blanc,  62  Mich.  70. 

The  decision  of  a  district  court  that  the  erection 
and  maintaining,  by  a  corporation,  of  telephone 
poles  and  wires  in  a  city  street,  the  fee  of  which  is 
in  the  adjacent  proprietor,  is  an  infrhigement  of 
the  property  rights  of  the  owner  of  the  land,  al- 
though the  proper  public  authorities  have  consent- 
ed to  Sktoh  use  of  ths  street.-«fflrmed  by  a  divided 
court  Willis  v.  Erie  Teleg.  ft  Teleph.  Ck).  87  Minn. 
847. 

Under  Miss.  Acts  1888,  p.  806,  M  87, 28,  the  Board  of 
Mayor  and  Alderman  of  the  Town  of  Biloxi  has  Ju- 
risdiction to  order  the  removal  of  a  fence  across  a 
street.    Nixon  v.  BUoxi  (Miss.)  6  So.  Rep.  68L 

Building  a  fence  upon  a  line  which  the  builder 

beUeves  to  be  upon  Ids  own  land,  according  to  a 

survey  which  he  has  made,  cannot  make  him  guilty 

of  tbe  olf  ense  of  obstructing  the  highway,  under  the 

11 


See  also  14  L.  K.  A.  253,  643;  35  L.  R.  A.  303. 
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has  built  a  stake-aDd-rider  fence  across  said 
public  highway,  causiDS  an  obstruction  there- 
in, so  that  it  is  impossible  to  travel  said  high- 
way. Petitioner  is  informed  and  believes  that 
said  obstruction  was  placed  there  hj  the  per- 
mission of  the  said  Highway  Commissioners, 
and  by  reason  of  the  said  oMtr action,  and  the 
failure  of  said  Conmiissioners  to  keep  said  road 
in  repair,  the  travel  theretofore  thereon  has  been 
directpd  and  the  most  of  it  now  passes  through 
petitioner's  land.  Petitioner  further  represents 
that  said  Highway  Commissioners  have  had 
full  knowledge  for  at  least  six  months  last  past 
of  the  existence  of  such  obstruction  in  said 
public  highway,  and  have  taken  no  steps  to 
cause  the  same  to  be  reitaoved.  Petitioner 
further  represents  that  he  has  notified  said 
Oommissioners,  in  writing,  of  the  existence  of 
such  obstruction,  and  requested  them  to  take 
steps  to  have  said  obstruction  removed;  that 
the  said  Commissioners  have  failed,  reused 
and  neglected,  and  now  absolutely  refuse,  to 
act  in  the  premises,  or  to  take  any  action  with 
reference  to  said  road  whatever."  The  prayer 
of  the  petltSdn  is  for  a  writ  of  mandamus  "  or- 
dering and  directing  the  Commissioners  of 
Highwavs  to  proceed  to  have  said  obstruction 
removed."  Upon  the  demurrer  of  the  Com- 
missioners of  Highways  to  the  petition  there 
was  final  Judgment  in  the  circuit  court  in  their 
favor,  and  against  the  petitioner,  and  that 
judgment  was  subsequently  affirmed  in  the  ap- 
pellate court  for  the  third  district.  The  case 
u  now  brought  here  by  further  appeal. 


Prior  to  the  revision  of  the  Statutes  in  1874,. 
the  doctrine,  as  held  in  this  State,  was  that 
where  a  highway  had  been  obstructed,  after 
having  been  opened  and  tra(Veled  by  the  public, 
the  proper  remedy  was  by  prosecution  under 
the  Statute  against  the  party  causing  the  ol> 
structions,  and  not  by  mandamus  to  compel 
the  Commissioners  of  Highways  to  remove  th& 
obstructions  and  open  the  road.  Hale  High- 
way  Gomrs.  v.  People,  78  111.  203:  Torktowr^ 
Hightoay  Convn.  v.  People,  66  lU.  839;  Peopile  v. 
Curyea,  16  III.  647. 

The  ground  upon  which  the  doctrine  was 
chiefly  placed  was  that,  there  being  a  complete- 
and  adequate  remedv  by  indictment,  relief  by 
mandamus  was  precludeid;  and  another  ground 
stated  in  some  of  the  cases  was  that  no  statute 
express] V  imposed  upon  the  commissioners  the 
duty  of  removing  such  obstructions.  The 
ground  that  there  is  another  remedy  equally 
convenient  and  effectual,  and  therefore  man- 
damus does  not  lie,  is  'abro^ted  by  section  ^ 
Df  the  Act  to  revise  the  law  m  relation  to  man- 
damus, in  force  July  1,  1874,  which  provider 
that  **  the  proceedings  for  a  writ  of  mandamus 
shall  not  be  dismissed,  nor  the  writ  denied,  be- 
cause the  petitioners  may  have  another  speci- 
fic legal  remedy,  where  such  writ  will  afford 
a  proper  and  sufficient  remedy."  Rev.  Stat, 
chap.  87,  §  9. 

Whether  or  not  mandamus  will  lie  since  the 
revision  of  1874,  and  under  the  present  road 
laws,  against  highway  commissioners,  to  com- 
pel the  removal  of  obstructions  from  a  public 


ITezas  Statute,  which  makes  the  crime  conslrt  neo- 
«sBarily  In  the  fact  that  the  act  was  willful.  Par- 
€ons  V.  State,  9B  Tex.  App.  102. 

An  encroachment  upon  a  street,  tiie  de<lioatlon 
and  acceptance  of  which  is  established,  is  nothlngr 
more  nor  leas  than  a  nuisance,  which  cannot  be  aid- 
ed by  lapse  of  time.  Yates  v.  tWarrenton,  84  Va. 
887. 

When  a  mtmicipality  has  control  of  streets.  It 
nay  proceed  In  its  corporate  name  to  prevent  or  re- 
move obstructions  therein  by  judicial  proceedings, 
ihid. 

A  fence  which  intrudes  into  or  Invades  a  high- 
way, but  does  not  necessarily  prevent  public  travel, 
iB  an  encroachment,  under  Wis.  Bev.  Stat.,  1 1880 ; 
but  it  is  not  an  obstruction  which  creates  a  liability 
for  a  penalty,  under  I  1828.   State  v.  Pomeroy,  73 

A  fence  which  lias  encroached  on  the  street  for 
seventeen  years,  but  which  does  not  incommode 
the  public  use  of  the  street,  and  was  not  placed 
thero  intentionally,  willfully  or  maliciously,  can- 
not be  summarily  removed.  Pauer  v.  Albrecht,  72 
Wis.  416. 

Statute ,*t7lefoonl**  may**  eonstrued. 

Whenever  the  rights  of  the  public  or  of  a  third 
i  person  are  involved,  the  word  ''may**  in  a  statute  is 
^  to  be  construed  as  "  nhaU  »*  (People  v.  Brooklyn, » 
Barb.  404  >;  as  where  the  purpose  is  to  provide  for 
the  doing  of  something  for  the  sake  of  justice  {Ex 
jforU  Simonton,  9  Port.  (Ala.)  «90, 88  Am.  Dec  820 ; 
'Ex  parte  Banks,  28  Ala.  28;  People  v.  Otsego  Co.  61 
N.  Y.  401;  Phelps  v.  Hawley,  62  N.  T.  28),  or  for  the 
doing  of  which  the  public  has  a  claim  dejurt.  Bock 
Island  O).  v.  U.  a  71  U.  S.  4  Wall.  436  aS  L.  ed.  419); 
Mason  v.  Pearson,  80  U.  S.  9  How.  248  (18  L.  ed.  liS5); 
Balfiton  V.  Cfrlttenden,  3  McC;reary,832;  Kennedy  v. 
Sacramento,  19  Fed.  Bep.  680;  Fowler  v.  Pirkins,  77 
111.  271;  (raiena  v.  Amy,  71S  U.  8. 5  WalL  706 (18  L.  ed. 
6  L.  R.  A. 


680);  Schuyler  Co.  v.  Mercer  Co.  9  Dl.  20;  Nave  v^ 
Nave,  7  Ind.  122;  Bansemer  v.  Mace,  18  Ind.  27;  Sei- 
pie  V.  Elizabeth,  27  N.  J.  L.  407;  Newburgh  &  a 
Tump.  Co.  V.  Miller,  5  Johns.  Ch.  114;  People  v. 
New  York  Co.  11  Abb.  Pr.  114;  Oom.  v.  Marshall,  » 
W.  N.  C.  (Pa.)  182;  Norwegian  Street,  81  Pa.  848; 
Cutler  V.  Howard,  9  Wis.  809. 

**May**  ma  statute  means  ^*  must**  or**  shall**  in 
those  cases  only  where  the  public  is  interested,  and 
the  public  or  third  persons  have  a  claim,  de  jure^  to 
have  the  power  exercised.  Malcom  v.  Bogers,  &- 
Cow.  108,16  Am.  Dec.  406;  Medbury  v.  Swan,  46  N. 
r.  202;  Phelps  v.  Hawley,  52  N.  Y.  27;  Baldwin  v. 
New  York,  2  Eeyee,  4U;  Be  Ooddard*s  Estate,  94  N. 
Y.  662;  Phelps  v.  Hawley,  8Lans.  166;  People  v.  Liv- 
ingston Co.  0  Hun,  674;  Long  Island  B.  Co.  v.  Conk* 
lln,  82  Barb.  886;  New  York  &  B.  B.  Co.  v.  Ccbum.  6> 
How.  Pr.  224:  Buffalo  ft  B.  PL  Boad  Co.  v.  Lancaster 
Highway  Comrs.  10  How.  Pr.  230;  Grantman  v. 
Thrall,  81  How.  Pr.  466;  PumpeUy  v.  Owego,  46  How. 
Pr.  288;  Waller  v.  Thomas,  42  How.  Pr.  342;  People 
V.  New  York  Co.  11  Abb.  Pr.  121;  New  York  v. 
Furze,  IN.Y.  Leg.  Obs.  247;  Ex  parte  Chase,  48  Ala. 
811;  Horst  V.  Moses,  48  Ala.  148;  Yason  v.  Augusta^ 
88  Gku  646;  New  York  v.  Furze,  8  HiU,  016;  Mason  v. 
Pearson,  60  U.  8.  9  How.  269  vl8  L.  ed.  130);  LoveU  v. 
Wheaton,  U  Minn.  101:  Leavenworth  &  D.  M.  B.  Co. 
V.  Platte  Co.  Court,  42  Mo.  176;  Stelnes  v.  Franklin 
Co.  48  Mo.  178,  8  Am.  Bep.  90;  Van  Wagoner  v.  Pat- 
enon  Gas  Light  Co.  23  N.  J.  L.  297;  Kellogg  v.  Page, 
44  Vt.  861, 8  Am.  Bep.  887:  Bock  Island  Co.  v.  United 
States,  71  U.  &  4  WalL  446  aS  L.  ed.  423);  Fisher  v. 
Clark,  41  Barb.  882. 

So  where  it  is  something  which  concerns  third 
persons,  and  for  the  dotog  of  which  they  have  a 
claim  based  upon  existing  rights,  ^'may**  In  the  stat- 
ute means  ^^shall.**  Balston  v.  Crittenden,  13  Fed. 
Bep.  608;  Knox  v.  Lee,  79  U.  S.  12  Wall.  467(20  L.  ed. 
287);  Kellogg  v.  Page,  44  Vt.  886;  Monmouth  v. 
Leeds,  76  Me.  28;  Steines  v.  Franklin  County,  48  Mo. 
167. 
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roftd,  and,  if  so,  tinder  what  circumstances  it 
will  lie,  does  not  appear  to  ha^e  been  passed 
upon  by  this  court. 

The  second  section  of  the  Act  of  1888,  in  re- 
gard to  roads  and  bridges  in  counUes  under 
township  organization  (lO.  Rev.  StcL  ed.  1889, 
chap.  121,  g  2),  provides  that  the  commission- 
ers of  highwavs  shall  have  charge  of  the  roads 
and  bridges  of  their  respective  towns. 

Section  71  of  the  Act  (111.  Rev.  Stat  ed.  1889, 
cbap.  121,  ^  ii),  provides  as  follows:  "If  any 
person  shall  injure  or  obstruct  a  public  road  by 
felling  a  tree  or  trees  in,  upon  or  across  the 
same,  or  by  placing  or  leaving  any  other  ob- 
struction thereon,  or  encroaching  upon  the  same 
wirh  any  fence,  or  by  plowing  or  digginc;  any 
ditch  or  other  opening  thereon,  or  by  turnini?  a 
current  of  water  so  as  to  saturate  or  wash  the 
same,  or  shall  leave  the  cuttings  of  any  hedge 
thereon  for  more  than  ten  days,  they  shall  for- 
feit for  every  such  offense  a  sum  not  less  than 
Id,  nor  more  than  $10,  and.  in  case  of  placing 
any  obstruction  on  the  highway  an  additional 
sum  of  not  exceeding  $8  per  day  for  every  day 
he  shall  suffer  such  obstruction  to  remain  after 
he  has  been  ordered  to  remove  the  same  by  any 
of  the  commissioners;  complaint  to  be  made 
by  any  person  feeling  himself  agcrieved;  .  .  . 
and  provided,  further,  that  the  commissioners, 
after  having  given  reasonable  notice  to  the 
owners,  or  person  so  obstructing  or  plowing  or 
digging  ditches  upon  such  road,  of  the  obstruc- 
tion, may  remove  any  such  fence  or  other  ob- 
struction, fill  up  anv  such  ditch  or  other  ex- 
cavation, except  ditches  necessary  to  the  drain- 
age of  an  adjomingfarm  emptying  into  a  ditch 
upon  the  highway,  and  recover  U^e  necessary 
cost  of  such  removal  from  such  owner  or  other 
person  obstructing  such  road  aforesaid,  to  be 
collected  by  said  commissioners  before  any  Jus- 
tice of  the  peace  havinir  Jurisdiction." 

Section  74,  HI.  Rev.  8tat.,ed.  1889,chap.  121, 
%  74,  provides  for  the  recovery  of  fines  and 
penalties  in  the  name  of  the  town,  and  that  it 
shall  be  the  duty  of  the  commissioners  to  rea- 
sonably prosecute  for  all  fines  and  penalties  un- 
der the  Act,  and  that,  *'  in  case  or  a  failure  of 
said  officer  to  so  prosecute,  complaint  may  be 
made  by  any  person,  provided  said  person 
shall,  before  bnnging  suit  in  the  name  of  the 
town,  pive  a  bond  for  costs,  as  is  provided  for 
Iq  the  case  of  nonresidents.  But,  whenever 
any  person  shall  enter  complaint  to  any  com- 
missioner, it  shall  be  the  duty  of  such  commis- 
sioner to  at  oTice  proceed  to  investigate  as  to 
the  reasons  of  such  complaint,  and,  if  such 
complaint  is  found  to  be  Just,  he  shall  at  once 
proceed  to  prosecution." 

The  averments  of  the  petition  are  not  based 
upon  the  failure  of  the  Commissioners  to  sue 
for  the  fines  and  penalties  imposed  by  section 
71.  but  upon  their  neglect  and  refusal  to  re- 
move the  fence  from  the  public  road,  and  the 
only  relief  prayed  for  is  a  writ  commanding 
them  ••  to  proceed  to  have  .  .ich  obstruction 
removed,  as  is  their  duty  according  to  law." 
It  is  urged  that,  as  the  Commissioners  have 
charge  of  the  roads  in  their  town,  they  have 
adiftrretion  in  respect  to  the  matter  of  their 
management,  and  that  the  courts  will  not 
coerce  them  by  mandamus  in  regard  to  matters 
that  are  placed  under  their  control  and  left  to 
their  discretion.  Many  of  the  poweis  given  to 
•  L.R.A. 


the  commissioners  are  discretionary,  but,  in 
our  opinion,  the  power  here  in  question  is  not 
of  that  character.  By  section  2  of  the  Act  it 
is  made  their  duty  to  keep  the  roads  of  their 
town  in  repair,  and  section  6  requires  them  to 
exercise  such  care  and  supervision  over  such 
roads  as  the  public  g[ood  may  require.  The 
language  of  section  71  is  "  that  the  commission- 
ers, after  having  given  reasonable  notice,  .  .  . 
may  remove  any  such  fence  or  other  obstruc- 
tion," etc.  We  think  it  was  intended  by  the 
Statute  to  impose  upon  the  commissioners  the 
imperative  duty  of  removing  obstructions  from 
the  public  highway,  and  that  the  word  "may" 
is  to  be  construed  as ' 'shall. "  The  word '  'mav" 
in  a  statute  will  be  construed  to  mean  "shall" 
whenever  the  rights  of  ^the  public  or  of  third 
persons  depend  upon  the  exercise  of  the  power 
of  the  performance  of  the  duty  to  which  it  re- 
fers; and  such  is  its  meaning  in  all  cases  where 
the  public  interests  and  rights  are  concerned, 
or  a  public  duty  is  imposed  upon  public  ofift- 
cers,  and  the  public  or  third  persons  have  a 
claim  dejure  that  the  power  shall  be  exercised. 
Kane  v.  Footh,  70  III.  587;  Fowler  y,  Perkins, 
77  HI.  271;  OUUnwaUr  v.  MisHssippi  dk  A.  R. 
Co,  13  HI.  1;  Schuyler  Go.  v.  Mereer  Oo.  9  Dl.  20. 

In  the  Statute  before  us  it  is  clear  that  a  duty 
is  imposed  upon  public  officers,  and  that  the 
rights  and  interests  both  of  the  public  and  of 
third  persons  are  involved,  and  that  they  have  a 
claim,as  matter  of  right, that  the  Highway  Com- 
missioners should  exercise  the  power  fiven 
them,  and  the  duty  devolved  upon  them  of  keep- 
ins  the  public  road  clear  and  free  from  fences  or 
other  obstructions  that  render  it  impossible  to 
travel  thereon.  It  is  to  be  noted  that  the  Statute 
provides  that  the  fences  or  other  obstructions 
are  to  be  removed  by  the  commissioners  after 
they  have  given  the  notice  mentioned  therein. 
The  number  of  days'  notice  thus  to  be  given  is 
not  designated,  and  it  is  onlv  required  that  it 
shall  be  a  reasonable  notice.  There  is,  then,  nec- 
essarily, some  discretion  in  the  commissioners 
in  this  regard.  The  duty  on  them  to  act  is  im- 
perative, and  the  discretion  eiven  them  is 
merely  in  respect  to  a  matter  which  is  inciden- 
tal to  the  performance  of  such  duty.  It  is  as 
much  incumbent  upon  the  commissioners  to 
exercise  this  merely  incidental  discretion,  for 
the  public  g:ood,  by  determining  what  is  a  rea- 
sonable notice  in  the  particular  case,  and  by 
giving  it,  as  it  is  to  remove  the  obstruction 
from  the  road.  When  a  discretion  is  abused^ 
and  made  to  work  injustice,  it  is  advisable  that 
it  shall  be  controlled  by  mandamus.  Oleneoe 
V.  People,  78  III.  882;  Tapp.  Mand.  Am.  ed.  66. 

The  claim  is  made  by  appellees  that  tho 
court  cannot  tell  from  the  petition  whether  they, 
appellees,  in  removing  the  fence,  would  be 
trespassers  or  not,  and  that  the  case  is  like  the 
case  of  Forktown  Highway  Comrs.  v.  People, 
66  III  839.  At  the  time  of  that  decision  there 
was  no  statute  which  expressly  imposed  upon 
commissioners  of  highways  the  dutv  of  remov* 
ing  obstructions  in  a  highway.  Besides  this^ 
the  obstructions  in  that  case  were  of  longstand- 
ing, were  maintained  under  a  claim  of  right 
by  land  owners,  and  were  believed  by  the  road 
authorides  not  to  be  within  the  limits  of  the 
highway.  Here  the  truth  of  all  the  averment* 
in  the  petition  is  admitted  by  the  demurrer^ 
and  the  conceded  facts  are  that  the  fence  and  ob- 
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struction  are  across  an  existing  public  highway 
that  has  been  used  as  such  for  more  than  twenty 
years,  and  that  such  obstruction  makes  it  im- 
possible to  travel  such  highway.  It  is  not  per- 
ceived how  it  is  possible,  under  such  circum- 
stances, that  the  Commissioners,  in  proceeding 
to  remove  the  fence  in  conformity  with  the 
provisions  of  the  Statute,  could  be  trespassers. 
The  writ  of  mandamus  ever  since  the  revision 
of  the  Statute  relating  thereto,  is  only  issued  in 
«  clear  case,  and  in  the  discretion  of  the  court. 
People  V.  Weber,  86  III.  283.  If,  therefore,  an- 
other case  should  arise  which  is  like  the  TorJo- 
town  Cam,  eupra,  where  the  alleged  obstruc- 
tion ]fl  maintained  by  a  third  person  under  a 
claim  of  right,  and  is  believed  by  the  commis- 
sioners not  to  be  within  the  highway,  perhaps 
the  court  might,  under  its  discretionary  power, 
refuse  the  writ  of  mandamus,  and  'leave  the 
petitioner  to  the  remedy  by  indictment,  with- 
out he  had,  by  a  writ  prosecuted  by  him  in 
the  name  of  the  town,  under  the  privilege  given 
bim  by  section  74  of  the  Hoad  and  Bridge  Act 
of  1883,  first  established,  as  against  the  person 
maintaining  the  supposed  obstruction,  that  the 
locus  in  quo  was  in  fact  a  part  of  the  public 
highway.  Various  minor  objections  are  made 
to  the  petition.  Suffice  it  to  say  that  we  do 
not  regard  them  as  well  made,  and  that,  in  our 
opinion,  it  shows  a  good  prima  facie  case  for 
the  awarding  of  a  writ  of  mandamus.  Our 
conclusion  is  that  it  was  error  in  the  circuit 
court  to  sustain  the  demurrer  to  and  dismiss 
the  petition. 

The  judgments  of  the  Circuit  and  Appellate 
Courts  are  reversed,  and  the  cause  remanded  to 
the  Circuit  Court. 


George  SCHNEIDER  et  al.,  Appts.^ 

9, 

Valentine  0.  TURNER. 

(....HL.,..) 

1.  A  ooniraet  redtinff  that  for  a  certain  oon- 
sideration  one  agrees  to  sell  to  another  oertain 
stook  for  a  certain  sum  "it  taken  on  or  before**  a 
certain  future  day,  is  a  contract  to  give  the  lat- 
ter the  option  to  buy  stock  at  a  future  time. 


8.  Parol  evidence  to  prove  wsAt of  con- 
sideration  for  a  written  contract  reciting  pay- 
ment of  a  consideration  cannot  be  admitted  for 
the  purpose  of  showing  that  the  tranractioii  wa» 
a  mere  offer  and  not  an  actoal  contract. 

8.  An  agreement  to  satisfy  a  contract 
bgr  adjustment  of  differences  between  the 
contract  and  the  market  price  is  not  necessary  to 
make  an  agreement  void  as  an  option  oontraot 
under  Grim.  GOde,  t  180l 

4.  A  contract  for  the  sale  of  stocky  ^*it 
taken  on  or  before**  a  certain  future  day.  Is  void 
as  an  option  contract,  under  (Mm.  Code,  6  180,  al- 
though it  would  not  be  void  at  common  law. 

(October  80U  'iSBO,) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Appellate  Court,  Furst  District,  affirm- 
ing a  judgment  of  the  Superior  Court  of  Cook 
County  which  sustained  a  demurrer  to  the 
complaint  in  an  action  brought  to  recover  dam- 
ages for  an  alleged  breach  of  contract.  Af- 
firmed. 

The  contract  the  non-performance  of  which 
constituted  the  cause  of  action  was  as  follows: 
"Chicago,  Nov,  11th,  1885. 

"In  consideration  of  one  dollar  ($1.00)  and 
other  valuable  considerations,  receipt  of  which 
is  hereby  acknowledged,  I  hereby  agree  to  sell 
to  Greorge  Schneider,  Walter  L.  Peck  and  Ferd. 
W.  Peck  seventeen  hundred  and  eighty-six 
(1,780)  shares  of  the  capital  stock  of  the  ifortk 
Chicago  City  Railway  at  six  hundred  dollars 
($000)  per  share,  if  taken  on  or  before  the  fif- 
teenth day  of  December,  1885.    V.  C.  Turner." 

The  ground  of  demurrer  was  that  the  con- 
tract was  in  violation  of  chap.  88,  ^  180,  Rev. 
Stat.,  which  forbids  option  contracts. 

The  other  facts  are  stated  in  the  opinion. 

Messrs,  Cooper  &  Ourley,  with  Messrs, 
Smith  &  Penc/B,  for  appellants. 

Messrs,  Gondy*  Green  Sb  Gondy*  for  ap- 
pellee. 

Wilkin,  J.,  delivered  the  opinion  of  the 
court: 

The  sufficiency  of  the  fifth  and  seventh 
counts  depends  entirely  upon  the  construction 
to  be  placed  upon  the  instrument  therein  de- 
clared on;  the  eighth,  whether  or  not  that  in- 
strument can  be  aided  by  averment  and  parol 


NOTB.— Pnrol  evidence  of  consideration. 

The  actual  consideration  which  passes  between 
the  parties  may  be  shown  by  parol  testimony  to  be 
different  from  the  consideration  recited  In  a  con- 
vejrance  (Howell  v.  Moores,  127  Dl.  07),  different 
in  kind  from  that  expressed  In  the  deed.  Scog- 
gin  V.  Schloath.  15  Or.  880. 

It  Is  admissible  to  show  that  the  true  amount  of 
the  consideration  which  passed  between  the  parties 
was  different  from  that  expressed  In  the  deed. 
Booth  V.  Hynes,  64  SI.  863. 

It  is  admissible  to  show  the  droumstances  under 
which  an  assignment  of  a  Judgment  was  made,  and 
the  actual  consideration.  Wade  v.  Garter,  70  N.  0. 
171. 

Parol  evidence  is  admissible  to  prove  the  con- 
sideration of  the  bond  and  the  character  of  the 
contract.  Wrlghtsman  t.  Bowyer,  Si  Gratt.  (Va.) 
488. 

Parol  evidence  of  the  consideration  of  a  written 
contract  for  the  sale  of  a  house  and  store  may  be 
given.   Fusting  V.  Sullivan,  41  Md.  102.     _ 
eL.R.A. 


Where  a  note  recites  no  particular  consideration, 
the  consideration  may  be  shown  by  extrinsic  evi- 
dence.   Martin  v.  Stubblngs.  126  lU.  887. 

Parol  evidence  is  admissible  to  supply  the  omis- 
sion on  the  consideration  stated.  Nedvldek  v. 
Meyer,  46  Mo.  600. 

The  recital  in  a  contract  of  a  money  considera- 
tion paid  does  not  exclude  parol  evidence  of  an  ad- 
ditional consideration.  Bollee  v.  Sachs,  87  liinn. 
815:  Landman  v.  Ingram,  48  Mo.  Z12, 

It  Is  admissible  to  prove  additional  considerations 
not  Inconsistent  with  those  recited  In  a  deed. 
Landman  v.  Ingram,  48  Mo.  212. 

Evidence  of  a  verbal  collateral  promise  is  admis- 
sible to  show  an  additional  consideration  for  the 
execution  of  a  written  contract.  Raub  v.  Barbour, 
0  Mackey,  245, 11  Cent.  Rep.  717;  Wood  v.  Moriarty.  4 
New  Bng.  Rep.  209.  16  R.  L  518;  Klckland  v.  Men- 
asba  Wooden  Ware  Oo.  68  Wis.  84. 

Parol  evidence  to  show  that  an  antenuptial  oon- 
traot was  made  In  consideratioa  of  a  note  for  $1,000 
In  addition  to  the  consideration  speodally  named 
therein,  which  was  a  note  of  $900  payable  at  th» 
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proof.  The  question  upon  which  doubt  is  ex- 
pressed ID  the  opinion  of  the  appellate  court, 
viz.,  whether  or  not  the  paper  set  out  in  the 
several  counts  should  be  re^rded  as  an  agree- 
ment or  a  mere  proposition  for  a  sale,  is  elim- 
itiaied  from  the  case  aj>  here  presented;  counsel 
lor  appellants,  admitting  the  correctness  of  the 
decision  below  in  that  regard,  contending,  how- 
ever, that,  altboush  a  contract  between  the  par- 
ties of  the  date  it  bears,  it  is  not  an  option  con- 
tract, but  a  contract  of  purchase  and  sale  of 
the  shares  of  stock  specified.  It  is  said  to  be 
**au  executory  contract  of  sale,  the  time  of  its 
performance  being  of  the  essence  thereof,  the 
nonperformance  of  which  would  aathorize 
the  vendor  either  to  rescind  the  contract,  or, 
Handing  upon  it,  sue  for  damages  for  the 
breach.  In  support  of  this  proposition  many 
authorities  are  cited,  and  among  them  An- 
drews V.  Fdntue,  24  Wend.  289;  Ives  v.  Hazard, 
4  R  L  27;  Spalding  v.  HaUenbeek,  80  Barb. 
299;  Barton  v.  McLean,  5  Hill,  265;  andTTat'n 
Y.Warlters,  5  East,  10, — ^all  of  which  are  re- 
ferred to  in  the  opinion  of  the  appellate  court 
as  holding  the  instrument  in  question,  though 
executed  by  only  one  of  the. parties,  but  deliV- 
ered  to,  and  accepted  by,  the  other,  a  contract, 
and  not  a  mere  offer.  A  careful  examination 
of  these  and  other  like  cases  cited  will  show 
that,  while  they  sustain  the  position  in  support 
of  which  they  were  cited  by  the  appellate 
court,  they  throw  no  light  whatever  upon  the 
question  as  to  whether  that  contract  should  be 
construed  to  be  a  contract  for  an  option  or 
one  for  sale  and  purchase. 

Looking  at  the  instrument  itself,  it  seems 
impossible  to  give  it  the  construction  contended 
for  by  appellants  without  violating  plain  and 
well-settled  rules  of  law  applicable  to  all  in- 
struments in  writing.  It  must  first  be  deter- 
mined that  there  is  some  uncertainty  as  to  the 
meaning  of  the  contract,  otherwise  there  is  no 
room  for  construction;  but,  if  construction  can 
be  resorted  to,  then  all  parts  of  the  instrument 
must  be  construed  in  such  a  way  as  to  give 
force  and  validity  to  all  of  them,  and  to  all  of 
the  language  used  where  that  is  possible;  also 
to  givelto  the  words  their  common  and  gener- 
ally accepted  meaning.  Here,  however,  the 
construction  contended  for  ignores  the  first 


clause  of  the  instrument  entirely,  and  gives  to 
the  word  "if,"  in  the  last  sentence,  an  entirely 
different  meaning  from  that  ordinarily  attached 
to  it;  thus  making  the  contract  read,  in  effect: 
"I  hereby  agree  to  sell  to  George  Schneider, 
Walter  L.  Peck  and  Ferdinand  W.  Peck  1,786 
shares  of  the  capital  stock  of  the  North  Chi- 
cago City  Ky.  stock  at  $600  per  share,  to  be 
taken  (or  they  to  take  the  same)  on  or  before 
the  15th  of  December,  1886."  So  read  it  would 
undoubtedly,  under  the  authorities  cited,  be  an 
absolute  contract  of  sale  of  the  shares  of  stock; 
but,  reading  the  entire  instrument,  the  question 
arises,  if  appellee  in  fact  meant  by  the  lan- 
guage "I  hereby  agree  to  sell,"  that  he  then  and 
there  did  sell  the  snares  of  stock,  and  if  appel- 
lants, by  accepting  the  instrument,  thereby 
meant  that  they  haa  then  and  there  bought  the 
same,  where  was  the  necessitv  of  saying,  **in 
consideration  of  one  dollar, ''^  eta.  *'I  hereby 
agree  to  sell?"  Why  not  have  said,  "I  have 
this  day  sold;"  or,  as  was  said  in  the  Hazard 
Case,  supra^  "I  agree  to  sell,"  etc.,  **at  .  .  . 
$16,000.00?"  And  if  the  parties  did  intend  by 
the  last  clause  to  make  time  of  the  esscDce  of 
the  contract,  why  say  "if  taken"  instead  of  us- 
ing words  showioff  a  mutual  agreement  to  take 
within  a  time  limited?  The  plain,  unambigu- 
ous meaning  of  the  contract,  treating  it  aa 
such,  is  that  appellants  paid  appellee  a  valu- 
able consideration  for  the  refusal  or  privilege 
to  buy  1,786  shares  of  stock  of  the  North  Chi- 
cago City  Railway  Company,  at  $600  per  share, 
at  any  time  on  or  before  the  15th  of  December, 
18b5, — a  contract  heretofore  of  frequent  occur- 
rence in  commercial  transactions,  perfectly 
legal  and  enforceable  at  common  law.  In  the 
absence  of  section  180  (Bev.  Stat  Dl.  chap.  88, 
g  180),  no  one,  it  seems  to  us,  would  hesitate  to 
pronounce  this  a  contract  to  give  to  appellants 
the  option  to  buy  railroad  stock  at  a  future 
time. 

The  argument  in  support  of  the  eighth 
amended  count  admits  that  such  is  its  effect 
on  its  face,  but  it  is  insisted  it  is  competent 
to  vary  its  terms  by  aUegation  and  proof  that 
no  consideration  was  in  fact  paid  by  appel- 
lants, or  received  by  appellee,  for  the  agree- 
ment to  sell,  and  thus  show  the  transaction 
a  mere  offer  on  the  part  of  appellee,  without 


hnsband^B  death,  and  semi-annual  payments  of  $80 
each,  to  admissible.  Arms  v.  Arms,  22  N.  Y.  8.  R. 
755, 113  N.  Y.  646. 

Wliere  a  ooUateral  agreement,  whether  oral  or 
written,  constitutes  a  condition  upon  which  the 
performance  of  a  written  contract  depends;  or 
where  a  contemporaneous  agreement  of  one  -party 
forms  the  consideration  for  the  written  agreomeot 
in  question,— such  collateral  or  contemporaneous 
ft^rreement  may  be  shown.  Singer  Mfg.  Go.  v. 
Forsythe,  6  West.  Rep.  553, 106  Ind.  334. 

Parol  evidence  is  admisalbie  to  show  that  at  the 
time  the  assignment  was  executed  a  contemporary 
agreement  was  the  consideration  of  the  aasign- 
ment.    Barclay  v.  Walnwright,  86  Pa.  191. 

Wliere,  in  pursuance  of  a  previous  parol  agree- 
ment, a  debtor  conveys  his  entire  interest  in  a 
Dune  to  his  oredltor,  parol  evidence  is  admissible  to 
prove  the  consideration  both  of  the  deed  and  the 
parol  agreeme&L  Adams  v.  Lambard  (CaL)  22  Pao. 
Kep.lM. 

The  consideration  of  a  mortgage  may  be  proved 
by  parol,  but  an  agreement  destroying  the  effect 
6L.RA. 


of   covenants  therein    contained    cannot  be  so 
proved.    Murdock  v.  Cox,  118  Ind.  266. 

Parol  evidence  to  impeach  consideraUon, 

As  between  immediate  parties,  it  Is  admissible  to 
impeach  the  consideration  of  an  instrument.  Far^ 
well  V.  Ensign  (Mich.)  10  West.  Rep.  564. 

Such  evidence  ought  not  to  be  excluded  merely 
because  such  consideration  was  expressed  in  a 
writing  distinct  from  the  contract.  Wolf  v.  Flet^ 
meyer,  83  IlL  418. 

Defendaiit,  sued  on  an  agreement  by  him  to  pay 
to  plaintiff  a  balance  due  on  notes  given  by  a  third 
party,  may  Introduce  evidence  to  show  that  the 
consideration  of  such  agreement  by  him  was  an 
executory  promise  by  plaintiff,  and  that  such  prom- 
ise remains  unfulfilled.  De  Gamp  v.  Scofleld  (Mich.) 
42  N.  W.  Rep.  962. 

The  consideration  of  a  mortgage  debt  may  be 
questioned  by  a  third  person  having  an  Interest, 
and  he  may  make  proof  of  simulation  by  parol  evi- 
dence and  by  the  testimony  of  a  party  to  the  act. 
MoBSop  V.  His  Creditors  (La.)  6  So.  Rep.  134.  See 
Ferguson  v.  Rafferty,  ante,  88. 
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consideration,  which  became  an  agreement 
only  upon  the  acceptance  and  offer  to  per- 
form on  the  part  of  appellants.  The  general 
rule  excluding  parol  evidence  offered  for  the 
purpose  of  contradicting  or  varying  the  terms 
of  a  written  instrument  is  not  Questioned.  The 
validity  of  this  count  is  based  exclusively  od 
the  provisions  of  section  9,  chap.  98,  He  v.  Stat., 
entitled  "Negotiable  Instruments."  That  sec- 
tion provides  that  a  defendant  may  plead 
want  or  failure  of  consideration  to  a  suit  on 
a  note  or  other  contract,  for  the  purpose  of 
defeating  a  recovery  in  whole  or  in  part, 
where  the  same  was  given  without  consider- 
ation, or  where  the  consideration  has  failed. 
No  authority  is  found  in  this  section  for  per- 
mitting a  plaintiff  to  prove  a  want  of  consid- 
eration for  the  purpose  of  varying  the  terms 
of  his  contract.  This  proposition  is  too  clear 
for  argument.  The  parties  must  be  held 
bound  by  Uie  contiact  as  they  wrote  it.  1 
Greenl.  ilv.  §  275.  The  right  to  vary  or  ex- 
plain the  consideration  expressed  in  a  written 
contract,  or  to  ])rove  that  it  was  never  paid, 
does  not  nuthonze  the  introduction  of  such 
testimony  to  affect  the  terms  or  validity  of  the 
contract  O'Brien  v.  Palmer,  49  111.  72; 
MmtU  v.  TiUeon,  81  111.  607.  Still  it  is  most 
earnestly  insisted  that,  notwithstanding  the 
instrument  sued  on  is,  on  its  face,  an  option 
contract,  and  although  it  cannot  be  changed 
into  a  mere  offer  by  parol  proof,  yet  it  is  not 
violative  of  section  180  by  proper  construction 
of  that  section.  To  mamtain  this  position  it 
is  insisted  that,  by  the  prohibition  of  the  Stat- 
ute, the  Legislature  only  intended  to  make  un- 
lawful such  option  contracts  as  contemplate  a 
settlement  by  differences;  that  to  come  within 
the  inhibition  of  section  180  the  contract  must 
be  a  gambling  contract;  that  the  option  here 
meant  is  the  option  or  ri^ht  to  elect  whether  to 
accept  or  deliver  the  stock  or  other  commodity, 
or  pay  the  difference  between  the  contract 
price  and  the  market  price  when  the  same 
should  be  accepted  or  delivered  under  the 
terms  of  the  agreement.  The  language  of  the 
section,  so  far  as  applicable  to  this  question,  is 
as  follows:  "Whoever  contracts  to  have  or 

five  to  himself  or  another  the  option  to  sell  or 
uy  at  a  future  time  an^  grain  or  other  com- 
modity, stock  of  any  railroad  or  other  com- 
pany, .  .  .  shall  be  fined,  .  .  and  all  con- 
tracts made  in  violation  of  thid^ction  shall  be 
considered  gambling  contracts,  and  sh^l  be 
void." 

The  first  question  which  suggests  itself  in 
considering  the  construction  of  this  Statute 
contended  for  by  appellants  is.  If  their  con- 
struction is  the  true  one,  why  was  the  Statute 
enacted  at  all?  Nothing  is  more  clearly  and 
firmly  established  by  the  common  law  than 
that  all  gambling  contracts  are  void.  It  is 
equally  well  settled  that  all  contracts  for  the 
purchase  and  sale  of  property,  with  the  un- 
derstanding or  agreement  of  the  parties — 
whether  that  agreement  is  expressed  on  the 
face  of  the  contract,  or  exists  by  secret  under- 
standing— that  the  property  is  not  to  be  de- 
livered or  accepted,  but  the  contract  satisfied 
by  an  adjustment  of  the  differences  between 
the  contract  and  market  prices,  are  mere 
wagers  or  gambling  contracts,  and  void.  8 
6  L.  a  A. 


Am.  &  Eng.  Cyclop.  Law,  873,  and 
cted,  noU  I;  Cothran  v.  ISUis,  125  HI.  496» 
U  West.  Rep.  574.  Long  prior  to  the  pas- 
sage of  this  Statute  it  had  been  repeatedly  ao 
decided  by  this  court.  Therefore  the  section, 
as  construed  by  counsel  for  appellants,  serves 
no  purpose  whatever.  If  their  construction 
is  correct,  when  the  Le^slatnre  declared  that 
all  contracts  made  in  violation  of  section  130 
should  be  considered  gambling  contracts  and 
void,  it  only  condenmed  contracts  which  were 
already  gambling  contracts  and  void«  Cer- 
tainly more  than  this  was  intended.  It  must 
be  presumed  that  the  obiect  of  the  Legislature 
was  to  declare  that  unlawful  which  thereto- 
fore had  been  lawful  Prior  to  this  Act  it  was 
lawful  to  contract  to  have  or  give  an  option 
to  sell  or  buy  at  a  future  time  grain  or  other 
commodity.  Such  contracts  were  neither 
void  nor  voidable  at  the  common  law.  The 
Statute  makes  them  unlawful  and  void  in  Il- 
linois. The  case  of  Bigelato  v.  Benedict,  70 
N.  Y.  202,  cited  by  counsel  for  appellant,  in 
which  the  contract  sued  on  is  admitted  to  be 
substantially  the  same  as  the  one  before  us, 
well  illustrates  the  effect  of  our  Statute  upon 
option  contracts  of  this  character.  In  that 
case  the  language  of  the  contract  was  as  fol- 
lows: "  Know  aU  men  by  these  presents,  that 
I,  Charles  B.  Benedict,  for  and  in  considera- 
tion of  the  sum  of  two  hundred  and  fifty  dol- 
lars, good  and  lawful  money  of  the  United 
States,  to  me  in  hand  paid,  the  receipt  oi' 
which  is  acknowledged,  do  a^iee  to  receive 
from  W.  C.  Bigelow,  at  any  time  within  six 
months  from  date  he  may  choose  to  deliver  the 
same,  $2,500  in  gold  coin  of  the  United  States, 
for  which  I  agree  to  pay  to  the  said  Bigelow 
ninety-five  per  cent  premium  on  the  dollar, 
or  at  the  rate  of  one  hundred  and  ninety-five 
dollars  in  good  current  funds  for  each  and 
every  one  hundred  of  coin.  The  said  Bigelow 
does  not  contract  to  deliver  the  coin,  but  paja 
the  two  hundred  and  fifty  dollars  for  the  priv- 
ilege of  deliveiy  or  not  at  his  option." 

In  the  absence  of  statutory  provision  on  the 
subject  of  option  contracts,  the  New  York 
Court  of  Appeals  held  the  Bigelow  contract 
valid  and  binding  on  the  parties.  We  can 
perceive  no  good  reason  why  it  should  not 
have  done  so.  As  we  have  before  said,  such 
contracts  are  valid  at  common  law.  But,  sup- 
pose the  validity  of  that  contract  is  tested  by 
the  foregoing  section  of  our  Statute,  will  it  oq 
seriously  contended  that  a  recovery  could  be 
had  in  this  State?  If  that  contract  is  not  in 
the  teeth  of  section  180  of  our  Criminal  Code, 
we  are  at  a  loss  to  perceive  how  one  could  be 
drafted  that  would  be.  But  it  is  said  this 
court  is  committed  to  the  construction  insisted 
upon,  and,  in  support  of  the  statement,  Wol- 
coti  V.  Heath,  78  HI.  487;  Pickering  v.  Cease, 
79  111.  330;  Peurce  v,  Foote,  113  lU.  228;  and 
Tenney  v.  Foote,  95  111.  99,— are  cited.  We 
have  carefully  re-examined  each  of  these  cases, 
and  are  unable  to  discover  anything  in  tliem 
inconsistent  with  the  view  here  expressed. 
The  only  case  in  which  it  can  be  said  that 
this  court  has  given  its  approval  to  a  definitioa 
of  the  word  "option"  as  used  in  the  Statute 
is  that  of  Tenney  v.  Foote,  95  111.  99,  supra. 
In  that  case  a  written  opinion,  rendered  by  the 
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late  Jadpe  McAllister  on  the  trial  in  the  Circuit 
Court  of  Cook  County,  was,  on  appeal  to  tbe 
Appellate  Court  of  the  First  District,  adopted 
res  the  opinion  of  the  appellate  court,  and  on  a 
further  appeal  to  this  court  the  same  opinion 
was  approved.  In  that  opinion  Judge  McAl- 
lister quotes  the  definition  of  tbe  word  "  op- 
tion," as  used  in  the  Stock  Exchange,  from 
Webster's  Dictionary,  ed.  1873,  p.  917,  as  fol- 
lows: **  A  stipulated  privilege,  to  a  party  in 
time  contract,  of  demanding  its  fulfillment 


on  any  day  within  the  speci&d  limit; "  and 
the  judge  proceeds  to  say:  "In  practice,  on 
the  Sto&  Exchange,  it  was  often  the  intention 


of  the  parties  that  no  stock  should  he  deliv- 
ered, but  tbe  transaction  settled  upon  differ- 
ences. These  became  common,  and  the  Eng- 
lish Statute  was  aimed  at  its  repression,  be- 
cause it  was,  in  effect,  gambling.  Our  Statute 
is  directed  against  the  same  evil,  and  extends 
to  transactions  in  grain  and  otber  commodities 
as  well  as  stocks.  So  that  the  word  'option,' 
as  used  in  the  Statute  here,  taken  with  tbe 
context,  means  a  mere  choice,  right  or  priv- 
ilege of  selling  or  buying,  and  it  is  tbe  con- 
tractiDj?  for  such  choice,  right  or  privilege  of 
selling  or  buying,  at  a  future  time,  any  com- 
modity, the  Statute  was  intended  to  prohibit, 
as  contra-distinguisbed  froin  an  actual  sale  or 
purchase  with  uie  intention  of  delivering  and 
accepting  the  commodity  specified."  4  HI. 
App.  599.  The  logic  of  this  opinion  is  cer- 
tainly against  the  position  sought  to  be  main- 
tained. White  Y.  Barber,  128  IT.  S.  892  (81 
L.  ed.  248),  and  Osgood  v.  Bauder,  75  Iowa, 
550,  are  also  authorities  against  tbe  con- 
struction contended  for.  See  also  Webster  v. 
Sturges,  7111.  App.  500. 

We  agree  fully  with  counsel  for  appellants 
as  to  the  object  of  the  Statute.  It  manifestly 
is  to  break  down  the  pernicious  practice  of 
gambling  on  tbe  market  prices  ot  grain  and 
other  commodities.  How  is  this  object  sougbt 
to  be  accomplished?  There  was  and  is  noth- 
ing iUe^l  or  even  immoral  in  an  option  con- 
tract within  itself.  Tbe  evil  aimed  at  never- 
theless CTCw  out  of  such  contracts.  As  said  by 
Judge  McAllister,  in  the  opinion  referred  to  in 
Tenneyy.  Footei  "In  practice  on  the  Stock 
Exchange  it  was  often  the  intention  of  tbe 
parties  that  no  stock  should  be  delivered,  but 
tbe  transaction  settled  upon  differences;"  and 
by  Judge  Andrews  in  the  Bigelow  Case,  supra'. 
"'Contracts  of  this  kind  may  be  mere  disguises 
for  gambling."  In  this  case  the  parties  migbt 
have  intended,  if  appellants  called  for  the 
«tock,  to  settle  on  differences.  The  contract 
could  have  been  made  the  disguise  for  am- 
bling on  the  future  price  of  stock  of  the  North 
Chicago  City  Railway.  The  question  is  not, 
Did  they  so  intend,  but  Did  not  the  Legislature 
regard  such  contracts  as  Ijing  at  tbe  root  of 
tbe  evil  aimed  at,  and  strike  at  them?  The 
treatment  is  heroic,  but  the  evil  was  most  ma- 
lignant. 

We  can  neither  read  out  of  the  contract 
language  which  the  parties  put  in  it,  nor  into 
the  Statute  expressions  which  the  Legislature, 
for  a  manifest  purpose,  omitted.  The  con- 
tract, tested  by  the  Statute,  is  void,  and  there- 
fore each  count  of  tbe  declaration  obnoxious 
to  tbe  demurrer  interposed. 

The  judgment  must  be  affirmed, 
<  L.  R  A. 


Ruth  CAMPBELL  et  al.,  PlffiB,  in  Err., 
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1.  The  dtaml—al  of  a  bill  to  set  aside  a 
will  is  proper  as  to  a  defendant  named  In  the 
will  as  exeoutor,  and  also  appointed  thereby  as 
trustee,  with  legal  title  to  certain  lands,  where  he 
refuses  to  act  either  as  executor  or  trustee,  and 
files  a  disolaJmer  of  any  interest  In  tbe  estate;  and 
such  action  renders  him  a  competent  witness  for 
either  party  to  the  suit. 

£•  Pereona  who  are  both  heirs  and  dev- 
ifloOB  of  a  testator,  and  who  are  made  defend- 
ants In  a  bill  to  set  aside  the  will,  should  be  per- 
mitted to  testify  in  behalf  of  the  cootestants,  un- 
less  their  interest,  upon  being  ascertained,  proves 
to  be  with  the  contestants. 

3,  The  impairment  of  the  mind  of  a  tes- 
tator by  age  and  disease  need  not  amount  to 
lunacy  or  absolute  imbecility  in  order  to  make 
his  will  invalid. 

4.  The  capacity  sofficient  to  compre- 
hend a  few  details  and  make  a  simple  will 
may  be  Insufflclent  to  dispose  of  a  large  estate  by 
a  complicated  will  requiring  a  remembrance  if 
many  facts  and  the  comprehension  of  many  3e> 
tails. 

6.  A  person  is  possessed  of  the  sound 
mind  and  memory  required  by  the  Statute  to 
enable  him  to  make  a  will,  if  at  the  time  of  mak- 
ing his  will  he  has  such  mind  and  memory  as  en- 
ables him  to  understand  the  business  in  wbJch  he 
is  then  engaged  and  the  effect  of  the  disposition 
made  by  him  of  his  property;  otherwise  not.  The 
question  as  to  his  mental  capacity  should  be  de- 
termined in  view  of  the  circunistanoes  of  the 
particular  case,  and  is  for  the  Jury. 

(October  81. 1B89.) 

ERROR  to  the  Circuit  Court  of  Jersey  Coun- 
ty to  review  a  decree  In  favor  of  propo- 
nents in  an  action  to  set  aside  a  certain  will. 
Btversed, 
The  facts  are  fully  stated  in  the  opinion. 


JSoTtL—Capacity  to  make  wUU 

The  law  does  not  require  any  particular  degree 
of  understanding  to  render  a  testator  competent  to 
make  his  will.  He  is  simply  required  to  be  of  sound 
mind,  to  manage  his  own  affairs,  and  to  know  m- 
telligently  what  disposition  he  is  making  of  them. 
Harvey  v.  Sullens,  56  Mo.  877;  Deiafleld  v.  Parish,  25 
N.  Y.  9;  Harwood  v.  Baker,  8  Moore,  P.  C  288;  Den 
T.  Johnson,  6  N.  J.  L.  454. 

The  reasonableness  or  unreasonableness  of  the 
will  is  a  prime  element  for  consideration.  Evans  v. 
Arnold,  62  Ga.  182. 

Where  a  mistress  made  testator  believe  that  she 
had  been  brought  to  bed  with  several  children* 
which  he  was  weak  enough  to  suppose  were  his,  and 
he  gave  legacies  to  them  on  the  st.iength  of  this  sup- 
posiUon,  they  were  not  entitled  to  take  under  the 
will.  Davis  V.  Calvert,  5  Gill  &  J.  260,  25  Am.  Dec 
286. 

The  opinions  of  witnesses  should  not  be  received 
as  evidence  when  all  the  facts  on  which  such  opm- 
ions  are  founded  can  be  ascertained  and  made  m- 
telllgible  to  the  court  or  Jury.  Chicago  v.  McGiven, 
78  III.  849.  See  New  York  v.  Pentz,  24  Wend.  868; 
Linn  v.  Sigebee,  07  HI.  75. 

Tbe  presumption  of  law  is  m  favor  of  testamen- 
tary capacity:  but  after  shifting  the  burden  by 
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Mestrs,  William  Brown  and  J.  S.  Carr* 

for  plaintiffs  in  error: 

Dr.  C.  W.  EnoB  being  the  executor  named 
in  the  will  and  being  specifically  charged  in 
the  bill  with  Ira^idulent  action  in  obtaining th^ 
pretended  execution  of  the  will,  was  properly 
made  a  defendant. 

Story,  Eq.  PL76,  77  a. 

He,  being  interested  in  fheobject  of  this  suit, 
was  a  necessary  party. 

Story,  E(j.  Pi.  76  5. 

Being  onginally  a  proper  party  defendant, 
he  was  not  a  competent  witness. 

Alexander  v.  Hoffman^  70  HI.  114;  Eurlbut  v. 
Meeker,  104  HI.  542. 

The  witnesses  Rachel  C.  Williamson,  Mary 
Bweenie  and  Qenevieve  Smith  were  each  com- 
petent witnesses. 

The  true  test  of  the  competency  of  these 
witnesses  was,  Would  they  gain  or  lose  by  a  de- 
cree sustaining  the  bill? 

MeClureY.Otrichfi West.  Rep.  65, 118111.820. 

Being  defendants  these  witnesses  were  prima 
facie  competent,  and  before  excluding  them  the 
court  should  have  ascertained  their  real  interest. 

Corderey  ▼.  Hughee,  6  111.  App.  404. 

MewTB,  Chapman  &  Slaten  and  Morri- 
son &  Whitloek*  for  defendants  in  error: 

Dr.  £nos  was  not  a  proper  party. 

Frye  v.  Bank  of  IlUrwis,  10  111.  836. 

He  was  a  competent  witness. 

McOlure  v.  Otrich,  6  West.  Rep.  65,  118  Dl. 
820;  Walker  v.  Dement,  42  Dl.  276. 

What  Mr.  Neely  may  have  said  after  the  will 
was  executed  was  not  competent  evidence  |to 
overthrow  the  instrument. 

Browne,  Eurd,  41111. 121; HurdY.  Brown, 25 
m.  616;  Alexander  v.  (Jrosihwaite,  44  111.  859; 
Bragg  v.  Qeddea,  98  lU.  52;  Buiherford  v. 
Morris,  77  111.  897. 

The  fifth  instruction  given  by  the  court  for 
the  defendants  in  error  was  correct. 

Kimball  v.  Cuddy,  4  West.  Rep.  224, 117  111. 
282;  English  v.  Porter,  109  111.  285;  WilUmin 
V.  Dunn,  98  HI.  511;  Brown  v.  Biggin,  94  111. 


660;  Trish  v.  Netoell,  62  HI.  196;  Boe  v.  TayUyr^ 
45  HI.  485;  Butherford  v.  Morris,  77  Dl.  397; 
Meeker  v.  Meeker,  75  IlL  265;  American  Bible 
806.  V.  Priee,  8  West.  Rep.  66,  116  111.  628. 

Shopet  Ch.  J,,  delivered  the  opinion  of  tho 
court: 

This  was  a  bill  in  chancery  by  Ruth  Camp- 
beU  and  others,  heirs  at  law  of  Joshua  Neely, 
deceased,  to  set  aside  his  will,  upon  two- 
grounds, — want  of  testamentaiy  capacity  of  the 
deceased,  and  that  undue  influence  had  been 
practiced  by  Charles  W.  Enos  and  others  to- 
Induce  the  testator  to  execute  the  supposed  will. 

By  the  will.  Dr.  Enos  was  appomted  execu- 
tor, and  also  trustee  in  respect  of  some  of  the 
land  devised,  and  given  large  discretionary 
powers  in  respect  of  the  application  of  the  pro- 
ceeds of  the  estate  devised  to  him  in  trust.  He 
refused  to  qualify  as  executor,  and  after  this 
bill  was  filed  made  and  filed  a  written  dis- 
claimer of  any  interest  in  the  estate,  or  any  pai  t 
thereof,  which  would  be  affected  by  or  be  de- 
pendent upon  the  maintenance  or  setting  aside 
of  such  supposed  will,  and  afterwards  filed  liia 
motion  in  writing  to  dismiss  the  bill  as  to  bim, 
for  the  reason  that  the  bill  showed  he  had  no 
interest  in  the  subject  matter  in  litigation,  Id 
this:  that  the  biU  stated  he  was  appomted  ex- 
ecutor by  said  will,  and  that  on  probate  thereof 
he  refused  to  act  in  that  capacity,  and  that 
thereupon  one  Bowman  was  appointed  admin- 
istrator of  the  estate  of  Joshua  I^eely  with  the- 
will  annexed;  and  for  the  further  reason  that 
he  had  filed  his  disclaimer  setting  forth  that  he- 
had  no  interest  in  the  matter  in  controversy. 
The  motion  was  allowed,  and  the  bill  dismissed 
as  to  said  Enos,  and  this  action  of  the  court  i»^ 
assigned  for  error. 

If  Enos  had  qualified  as  executor,  he  would 
have  been  a  necessary  party  to  the  bill.  His 
refusal  to  qualify,  and  the  appointment  of  an 
administrator,  removed  his  mterest  as  execu- 
tor. But  being  a  trustee  of  certain  lands,  an<t 
taking  the  legal  title  thereto  under  the  will,  he 


showing  that  Insanity  existed  prior  to  making  the 
will,  proponents  must  show  that  its  execution  was 
durinfir  a  luofd  IntervaL  Elkinton  v.  Brick,  1  L.  B. 
A.  161, 18  Cent.  Rep.  888, 44  N.  J.  Eq.  164. 

Influence,  to  be  undue,  must  destroy  free  agency 
and  amount  to  mental  or  physical  coercion.    Ibid. 

The  attestation  clause  is  prima  facie  evidence  of 
facts  recited  in  it.    Ibid. 

Where  testator  makes  the  witnesses  understand 
that  he  desires  tbem  to  know  that  the  paper  is  his 
will,  and  that  they  are  to  witness  it,  it  is  su£Bclent. 
ItHd. 

Old  age  amd  physical  infirmity  not  incapacity. 

Old  age,  failure  of  memory,  or  habitual  drunken- 
ness, will  not,  per  ic,  constitute  Incapacity  to  exe- 
cute a  will.  Van  Alst  v.  Hunter,  5  Johns.  Ch.  148, 
1 N.  Y.  Ch.  L.  ed.  1038;  GockrlU  v.  Cox,  «5  Tex.  669; 
Thompson  v.  Kyner,  65  Pa.  878;  Mairs  v.  Freeman, 
8  Redf.  m:  Higgins  v.  Carlton,  28  Md.  144  Cauff- 
man  v.  Long,  82  Pa,  73 ;  Harrison's  App.  100  Pa. 
458;  Combs  and  Hankinson's  App.  16  W.  N.  C.  247,— 
case  where  testator  was  over  101  years  of  age,  was 
blind  and  partly  deaf;  Eddy^s  App.  1  Cent.  Rep. 
93, 109  Pa.  406. 

If  he  has  the  competent  possession  of  his  mental 
laoulties,  **a  man  may  freely  make  his  testament, 
how  old  soever  he  may  be."    Bleecker  v.  Lynch,  1 
Bradf .  470;  Rutherford  v.  Morris,  77  111.  408. 
8L.K.  A. 


If  deceased  had  sufficient  capacity  to  make  a  will«. 
and  if  the  codicil  is  his  voluntsiry  act,  it  must  stand. 
Clarke  v.  Davis,  I  Redf.  252. 

From  the  mere  fact  of  her  advanced  age  no  infer* 
ence  can  be  drawn  unfavorable  to  proponents* 
ComweU  v.  Riker,'2  Dem.  866. 

The  want  of  recollection  of  names  is  one  of  the 
earliest  symptoms  of  the  decay  of  the  memory,  but 
this  failure  may  exist  to  a  very  great  degree,  and 
yet  "'the  solid  power  of  the  understanding"  remain. 
Wilson  V.  Mitchell,  101  Pa.  fiOBw 

The  will  of  an  aged  man  ought  to  be  regarded 
with  great  tenderness,  when  it  appears  not  to  have- 
been  procured  by  fraudulent  acts,  but  contains - 
those  very  dispositions  which  the  circumstances  of 
his  situation,  and  the  course  of  the  natural  affec- 
tions, dictated.  Potts  v.  House,  6  Ga.  355;  60  Am. 
Dec.  851;  Leeper  v.  Taylor,  47  Ala.  224;  Cheatham  v. 
Hatcher,  80  Gratt.  70,  82  Am.  Bep.  660;  Kingsbury 
V.  Whitaker,  82  La.  Ann.  1088. 

If  a  testator  has  memory  and  mind  enough  to- 
recollect  the  property  he  is  about  to  convey,  and  to 
know  the  manner  in  which  he  wishes  to  dispose  of' 
it,  and  to  know  and  understand  the  business  he  i»- 
engaged  in,  he  has  testamentary  capacity, whatever^ 
may  be  his  ago,  weakness  or  bodily  infirmity*. 
GuUd  V.  HuU,  m  lU.  628. 
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wms  a  proper  party  defendant  before  his  dis- 
daimer.  By  the  will  certain  lands  were  de- 
vised to  Eno6  in  trust,  to  apply  the  net  income 
therefrom  to  the  support  of  John  Harper  for 
life,  and  after  his  decease  for  the  support,  edu- 
cation and  comfort  of  Rebecca  Welch,  and  her 
daughter,  Nancy  B.  Welch,  with  power  of  sale; 
and  also  another  tract  of  land,  in  trust  to  apply 
the  net  income  among  William  H.  Smith  and 
four  children,  Mary  Welch,  Bridget  Minard, 
Alexander  Welch  and  Gallant  H.  Boswell,  and 
$50  per  annum  to  William  Richard  Neely  and 
Rjofaard  Quinn,  Jr.,  as  hemi^htdeem  just  and 
equitable.  Enos,  never  havmg  accepted  the 
trust  or  assumed  to  exercise  the  power  con- 
ferred, had  the  right  to  disclaim,  the  same  as 
be  did,  and  thereat  I  er  ceased  to  have  any  inter- 
est in  the  estate  or  the  litigation  concerning 
the  will.  Lewin,  Trusts,  195,  197,  Hill,  Trus- 
tee?. 221, 

Tbis  view  also  disposes  of  the  second  error 
assigned,  that  Enos  was  permitted,  against  the 
objection  of  complainant,  to  testify  as  a  wit- 
ness. By  his  refusal  to  act  either  as  executor 
or  trustee  under  the  will,  he  ceased  to  have  any 
interest  in  the  subject  matter  in  controversy,  and 
beoime  a  competent  witness  for  either  party. 

It  is  next  assigned  for  error  that  the  court 
refused  to  allow  contestants  to  examine  as  wit- 
nesses Rachel  C.Williamson,  MarySweenie  and 
Genevieve  Smith,  who  were  each  defendants  to 
the  bill,  and  had  suffered  the  same  to  be  taken 
as  confessed  as  to  them.  It  is  said  they  were 
nieces  of  the  testator,  and  sisters  of  some  of  the 
complainants.  Rachel  C.  Williamson  testified 
that  she  was  at  George  Campbell's  house,  who 
was  one  of  the  proponents  of  the  will,  some 
time  prior  to  the  making  of  the  will,  and  that 
said  George  then  said,  in  reference  to  Mr. 
Keely's  making  the  will:  "I  had  better  go  on 
licking.  I  am  going  to  have  him  make  a  will." 
That  she  asked  him  if  he  thought  Neely  was 
in  condition  to  make  a  will,  and  Be  said  he  was. 
That  she  told  said  George  that  he  had  better 
make  her  equal  with  him,  or  she  would  swear 
that  he  was  not.  She  was  then  asked  whether 
or  not,  when  the  will  was  made,  the  testator 
bad  sofficient  mental  capacity  to  make  a  will. 
This  was  objected  to  by  the  proponents  of  the 
will,  because  she  was  an  heir  at  law  of  said 
Keely,  and  a  party  interested  adversely  to  the 
proponents,  and  the  court  sustained  the  objec- 
tion. She  further  testified  there  wexe  three 
heirs  of  the  original  branch  of  the  Neelv  fam- 
ily; that  she  was  a  niece  of  Joshua  Neely,  and 
had  four  brothers  and  three  sisters;  that  is, 
there  were  eight  in  her  branch  of  the  Neely 
family.  8he  was  then  asked  this  question: 
*'  Do  you  remember  the  conversation  you  had 
at  the  house  of  Joshua  Neely  with  Uncle  Joshua 
Neely  and  your  brother  William  Campbell,  in 
March,  after  the  making  of  the  will?"— which 
was  objected  to,  and  the  court  sustained  the 
the  objection,  upon  the  ground  of  the  incom- 
petency of  the  witness  to  reply.  It  will  be 
Ken  that  this  witness  was  a  niece  of  the  testa- 
tor; that  said  testator,  Joshua  Neely,  had  three 
brothers  and  sisters;  and  that,  upon  his  dying 
intestate,  his  estate  would  descend  to  such 
brothers  and  sisters  or  their  children.  This 
would  entitle  this  witness,  as  heir  at  law  of 
Joshua  Neely,  he  having  died  without  issue,  to 
one  twenty-fourUi  part  of  his  estate,  after  the 


payment  of  the  debts  and  expenses  of  admin- 
istration. It  was  stipulated  that  the  debts  of 
the  estate  amounted  to  between  $10,000  and 
$12,000.  By  the  will  100  acres  of  land  was 
devised  to  this  witness  for  life,  with  remainder 
to  her  heirs.  The  land  thus  devised  is  claimed 
to  be  worth  $4,500.  The  court,  however,  re- 
fused to  permit  any  inquiry  to  be  made  w  to- 
her  interest  for  or  against  the  will. 
In  Stewart  Rapalje  on  Law  of  Witnesses,  p. 

298,  §  171,  it  is  said:  "It  is  a  well-settled  rule 
that  the  competency  of  one  offered  as  a  witness 
to  testify  in  the  case  will  be  presumed,  and  the 
party  objecting  to  his  competency  must  state 
the  grounds  of  his  objections."    And  on  page 

299,  §  177,  it  is  said:  "  The  presumption  being 
in  favor  of  the  competency,  the  burden  is  upon 
the  objector  to  prove  that  one  offered  as  a  wit- 
ness is  incompetent  to  testify  by  reason  of  in- 
terest or  otherwise.  Thus,  to  exclude  a  witness 
on  the  ground  that  his  testimony,  if  admitted, 
will  tend  to  protect  him  from  claims  against 
him,  it  must  first  be  shown  that  there  is  at  least 
a  prima  facie  case  of  liability  against  him,  and 
that  he  is  exposed  to  certain  danger  from  such 
claims.  The  objector  must  point  out  to  the- 
court  the  ground  of  incompetency.  The  wit- 
ness will  not  be  excluded  on  the  ^und  of  the 
interest,  if  the  question  of  his  interest  is  in 
doubt."  In  section  174  of  the  same  work  it  is- 
said:  '*  Objections  to  the  competency  of  a  wit- 
ness having  been  made,  the  question  of  com- 
petency must  be  decided,  no  matter  how  diffi- 
cult it  may  be  to  determine  as  to  his  interest. 
To  reject  him  in  such  a  case  without  deciding- 
the  question  is  error,  and  to  admit  him  is- 
equally  erroneous." 

The  law  affords  two  modes  of  determining 
the  interest  of  a  witness  in  the  result  of  a  suit: 
first,  by  examining  him  on  his  wir  ditr;  and 
second,  by  extrinsic  evidence. 

The  true  test  of  the  competency  of  these 
three  witnesses  is  to  be  determined  by  ascer- 
taining whether  they  would  gain  or  lose  by  a^ 
decree  setting  aside  the  will.  Being  defend- 
ants, they  were  prima  facie  competent  to  testify 
on  behalf  of  the  contestants,  and  before  exclud- 
ing them  the  court  should  have  ascertained 
their  real  interest.  It  devolved  upon  the  party 
objecting  to  show  the  court  that  their  interest 
was  with  the  party  offerinsr  them  as  witnesses,  if 
that  fact  did  not  otherwise  appear.  If  they 
would  not  gain  by  having  the  will  set  aside, they 
were  competent;  otherwise  they  were  not.  The 
will,  which  was  before  the  court,  showed  that 
they  were  devisees  thereunder;  and,  without  fur- 
ther evidence  on  the  subject,  their  evidence  at 
least  would  appear  to  be  adverse  to  the  contest- 
ants, and  in  favor  of  the  proponents  of  the  will. 
The  fact,  if  conceded,  that  they  were  heirs  at- 
law  of  the  testator,  would  not,  of  itself,  establish 
their  incompetency,  or  show  that  they  would 
take  a  greater  share  as  heirs  than  as  aevisees. 

Mary  Sweenie  testified  that  there  were  seven 
of  her  family,  representing  one  third  of  the 
estate  as  heirs  at  law  of  Joshua  Neely,  so  that 
as  heir  at  law  she  would  be  entitled  to  the  one 
twenty-first  part  of  the  estate  of  the  deceased. 
She  also  testified  that  the  land  she  lived  on,  be- 
ing a  part  of  that  devised  to  her,  was  worth 
from  $3,000  to  $4,000,  and  that  another  tract 
devised  to  her  was  worth  $1,000.  Without. 
any  further  inquiry  as  to  her  interest,  the  court 
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•OBtalned  the  objection  to  her  competency,  and 
4he  same  ruUD^  was  made  substantiaJly  as  to 
witness  Qenevieye  Smith.  The  contestants,  to 
show  the  real  interest  or  competency  of  these 
witnesses,  proved  by  Bowman,  the  administra- 
tor, that  the  value  of  the  estate  was  from 
$75,000  to  $80,000,  and  that  the  value  of  the 
land  devised  to  Maiy  Sweenie  was  $4,280.  This 
and  the  other  proofs  showed  that  her  share  in 
the  estate  as  heir  was  about  $8,480,  which 
would  indicate  that  she  was  called  to  testify 
against  her  interest,  and  therefore  competent. 
Alter  this  proof,  contestants  recalled  Mrs. 
Bweenie,  ana  asked  her  if  she  wanted  the  will 
set  aside  or  not;  whether  she  had  any  conver- 
sation with  Joshua  Neely  in  the  fall  before  the 
will  was  made;  whether  she  had  any  conver- 
sation with  him  in  reference  to  any  fear  of 
those  that  were  around  him;  and  whether  in 
that  connection  he  expressed  any  fear  to  the 
witness  of  his  life.  The  court  sustained  objec- 
tions to  each  of  these  questions,  and  refused  to 
allow  the  witness  to  testify,  on  the  ground  of 
her  interest.  We  think  there  was  error  in 
lioldiog  these  witnesses  incompetent  to  testify 
'Without  proof  that  their  Interest  was  with  the 
•contestants.  In  other  words,  the  court  should 
liave  ascertained  their  interest,  and,  if  they 
were  called  to  testify  a^inst  such  interest,  they 
should  have  been  permitted  to  testify. 

The  giving  of  the  fifth  instruction  for  the 
proponents  is  also  assigned  as  error.  The  por- 
tion of  the  instruction  of  which  complaint  is 
•made  is  that  part  which  states  that  the  fact,  if 
proved,  that  Joshua  Neely  was  at  the  time  of 
the  execution  of  the  paper  pbysicAlly  unable  to 
look  after  his  affairs  or  property,  or  that  his 
mind  was  impaired  by  age  or  disease,  if  not  to 
the  point  of  lunacy  or  absolute  imbecility,  did 
not  take  from  his  legal  capacity  to  make  said 
will. 

By  section  1  of  the  Statute  of  "Wills  (Rev. 
Stat.  chap.  148,  §  1)  "every  male  person  of  the 
.age  of  twenty-one  years,  and  every  female  of 
the  age  of  eighteen  years,  being  of  sound  mind 
and  memory,"  is  given  the  power  to  dispose  of 
iiis  or  her  property  by  will.  The  expression 
"  sound  mind  and  memory"  has  been  held  by 
this  court  to  mean  nothing  more  than  "sound 
«nd  disposinf?  mind,"  and  is  equivalent  to  the 
term  "sanityT"  Toe  v.  MeGard,  74  lU.  88-40; 
Dickie  V.  Carter,  42  111.  877;  Andrews  v.  Black, 
48  III  256. 

Competency  to  execute  a  will  does  not  exist 
unless  the  alleged  testator  has  reason  and 
understanding  sufficient  to  comprehend  such 
act.  Delafeld  v.  Parish,  26  N.  Y.  22;  Swinb. 
Wills,  pt.  2,  t^  4;  Marquess  of  Winchester's  Case, 
^  Coke,  28;  Combes'  Case,  Moore,  759;  Herbert 
V.  Lowns,  1  Rep.  Ch.  22,  28;  Mountain  v.  Ben- 
net,  1  Cox,  Ch.  853. 

In  the  Marquess  of  Winchester's  Case  it  is  said : 
"It  is  not  sufficient  that  the  testator  be  of 
memory,  when  he  makes  his  will,  to  answer 
familiar  and  usual  questions,  but  he  ought  to 
have  a  disposing  memory,  so  that  he  is  able  to 
make  a  disposition  of  his  lands  with  under- 
standing and  reason,  and  that  is  such  a  mem- 
ory which  the  law  calls  *8ane  and  perfect 
tnemoiy.'" 

In  Mountain  v.  Bennet,  1  Cox,  Ch.  858,  it  is 
«aid:  "If  a  dominion  was  acquired  by  any 
(Person  over  a  mind  of  sufficient  sanity  to  gen- 
♦i:  L.  U.  A. 


eral  purposes,  and  of  sufficient  soundness  and 
discretion  to  reflate  his  affairs  in  general,  yet 
if  such  a  dominion  or  influence  were  acquired 
over  him  as  to  prevent  the  exercise  of  such  dis- 
cretion, it  would  be  equally  inconsistent  with. 
the  idea  of  a  disposing  mind." 

In  Greenwood  v.  Oreentoood,  8  Curt.  Eccl.  887, 
Lord  Kenyon  said,  in  his  charge  to  the  jury: 
"I  take  it  a  mind  and  memory  competent  to 
dispose  of  his  property,  when  it  is  a  little  ex- 
plained, perhaps,  may  stand  thus:  Having  that 
degree  of  recollection  about  him  that  would 
enable  him  to  look  about  the  property  he  had 
to  dispose  of,  and  the  persons  to  whom  ha 
wished  to  dispose  of  it.  If  he  bad  the  power 
of  summoning  up  in  his  mind  so  as  to  know 
what  his  property  was.  and  who  those  persona 
were  that  then  were  the  objects  of  his  bounty, 
then  he  was  competent  to  make  his  will." 

In  Marsh  v.  Tyrreli,  2  Hagg.  Eccl.  84,  Sir 
John  NichoU  said:  "  It  is  a  great,  but  not  an 
uncommon,  error  to  [suppose  that  because  a 
person  can  understand  a  question  put  to  him, 
and  can  ^ve  a  rational  answer  to  such  ques- 
tion, he  IS  of  perfect,  sound  mind,  and  is  capa- 
ble of  making  a  will  for  any  purpose  whatever; 
whereas,  the  rule  of  law,  and  it  is  the  rule  of 
common  sense,  is  far  otherwise.  The  compe- 
tency of  the  mind  must  be  judged  of  by  the 
nature  of  the  act  to  be  done,  and  from  a  con- 
sideration of  all  the  circumstances  of  the  case/' 
See  also  Bletoitt  v.  Blewitt,  4  Hagg.  Eccl.  419; 
BoydY.  Eby,  SW&ttB.  70;  MeTaggartv.  Thomp-- 
son,  14  Pa.  149;  Brown  v.  Torrey,  24  Barb.  583; 
HaU  V.  HaU,  18  Ga.  40. 

In  Shropshire  v.  Reno,  6  J.  J.  Marsh.  91,  the 
court  said  that  "the  testator  had  not  a  dispos- 
ing mind,  or  that  if  he  even  had  it  was  not  in 
a  disposing  state.  ...  He  was  not  entirely  su- 
perannuated, nor  was  he  absolutely  stuUus  or 
fatuus,  but  all  the  facts  combined  tend  to  show 
that  he  had  not  '  a  sound  memory,'  nor  suffi- 
cient mind,  nor  a  mind  in  a  proper  state  for  dis- 
posing of  his  estate  'with  reason,'  or  according 
to  anv^fixed  judgment  or  settled  purpose  of  his 
own. 

In  Clark  ▼.  Fisher,  1  Paige,  171,  Chancellor 
Walworth  said :  '  'The  general  principles  of  law 
in  relation  to  the  capacity  of  a  person  to  make 
a  will  are  well  understood.  He  must  be  of 
sound  and  discerning  mind  and  memory,  so  as 
to  be  capable  of  making  a  testamentary  dispo- 
sition of  his  property,  with  sense  and  judgment 
in  reference  to  the  situation  and  amount  of  such 
property,  and  to  the  relative  claims  of  the  dif- 
ferent persons  who  are  or  might  be  the  objects 
of  his  bounty." 

The  question  presented  by  the  fifth  instruc- 
tion is  whether  the  mind  of  the  testator,  when 
impaired  by  age  and  disease,  must  be  impaired 
to  the  point  of  lunacy  or  absolute  imbecility  to 
deprive  him  of  testamentary  capacity,  or  to 
render  him  of  unsound  mind  and  memory,  or 
to  deprive  him  of  a  disposing  mind.  AI)solute 
imbecility  implies  a  total  want  of  reason  and 
an  utter  loss  of  memory.  The  language  of  the 
instruction  is  to  be  unaerstood  in  its  ordinary 
sense  and  acceptation. 

An  "imbecile"  is  defined  by  Webster  as  one 
"destitute  of  stren^h,  either  of  body  or  of 
mind ;  weak;  feeble;  mipotent;  decrepit.  "Im- 
becility" is  defined  as  "the  quality  of  being  im- 
becile ;  feebleness  of  body  or  mind."    The  word 
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"absolnte,**  m  respect  of  the  sense  in  which  it 
is  used  in  the  instruction,  is  defined  as  * 'com- 
pleted or  regarded  as  complete;  finished;  per- 
fect; total;"  and  the  synonvms  are  "perfect;" 
•*iotal;"  and  "complete."  There  are  many  de- 
grees in  the  weakness  of  mind  before  reaching 
total,  or  perfect  or  absolute,  imbecility, — that 
is,  before  reaching  utter  and  complete  destitu- 
tion of  reason  or  rationality;  and  it  must  be  ap- 
parent to  everyone  that  a  man,  before  reaching 
this  point,  may  be  incapable  of  comprehending 
the  extent  or  nature  of  his  property  or  of  daim- 
«cts  upon  his  bounty,  and  of  makmg  a  rational 
«electioD  among  them. 

The  rule  stated  in  Buswell  on  Insanity,  §  865, 
is  that,  *  *to  constitute  a  sound  and  disposing 
mind,  it  is  not  necessary  that  the  mind  shall  be 
unbroken,  unimpaired,  unshattered  by  disease 
or  otherwise,  or  that  the  testator  should  be  in 
full  possession  of  his  reasoning  faculties.  So, 
if  the  t'sstator  be  in  a  dyin^  state,  he  has  ca- 
pacitv,  if,  when  his  attention  is  roused,  his 
mincf  acts  clearly,  and  with  discriminating 
judgment,  in  respect  of  the  act  to  be  done  ana 
Its  relations.  Thus  it  is  held  that  one  may  be 
competent  to  make  a  codicil,  changing  in  two 
or  three  particulars  the  dispositions  previously 
made  by  him  in  his  will,  although  he  might 
be  incompetent  to  prform  acts  requiring  the 
exercise  of  greater  inteUect  or  judgment,  as  to 
make  an  entirely  new  dispodtfon  of  his  prop- 
erty." 

In  710^  1,  Jerman  on  Wills,  88,  it  is  thus 
stated:  "The  question  is  not  so  much.  What 
was  the  degree  of  memory  possessed  by  the  tes- 
tator, as,  Had  he  a  disposing  memory?  Was 
he  capable  of  recollecting  the  property  he  was 
about  to  bequeath,  the  manner  of  distributing 
it.  and  the  objects  of  his  bounty?  In  a  word, 
were  bis  mind  and  memory  sufficiently  soimd 
to  enable  him  to  know  and  understand  the  busi- 
ness in  which  he  was  engaged  at  the  time  when 
he  executed  his  will?"  See  authorities  there 
cited. 

The  author  from  whom  we  have  before 
quoted  (Busw.  Insanity),  at  section  868,  says: 
"Thus  it  is  evident  that  a  correct  understand- 
ing of  the  act  done  must  include  an  intelligent 
comprehension  of  its  surrounding  circum- 
stances, and  -of  its  direct  consequences  and 
probable  results.  So,  to  constitute  a  sound  and 
disposing  mind,  the  testator  must  be  able,  not 
only  to  understand  that  he  is  by  his  will  dis- 
posing of  his  property,  but  he  must  also  have 
capacity  sufficient  to  comprehend  the  extent  of 
the  property  devised,  and  the  nature  of  the 
claims  of  others  upon  him." 

In  Convene  v.  Conwne,  21  Vt  168,  it  is  held 
that  if  the  testator,  when  he  made  his  will, 
"was  capable  of  knowing  and  understanding 
the  nature  of  the  business  he  was  then  engaged 
in,  and  the  elements  of  which  the  will  was  com- 
posed, and  the  disposition  of  his  property  as 
therein  provided  for,  both  as  to  the  property  he 
meant  to  dispose  of  by  his  will,  and  the  persons 
to  whom  he  meant  to  convey  it,  and  the  man- 
ner in  which  it  was  to  be  distributed  between 
tbem,"  then  he  possessed  asound.and  disposing 
miod. 

The  same  rule  has  in  many  cases  been  sub- 
stantially adopted  by  this  court.  In  Boe  v. 
Taylor,  45  IlL  485,  we  said:  "An  understand- 
ing of  the  nature  of  the  business  about  which 
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the  testator  was  en^ged,  of  thekfnd  and  value 
of  the  property  devised,  and  of  the  persons  who 
were  the  natural  objects  of  his  bount;^,  and  of 
the  manner  in  which  he  wished  to  dispose  of 
his  property, — all  these  are  evidence  of  Uie  pos- 
session of  testamentary  capacity,  unless,  as  the 
court  very  properly  said,  the'  testator  was  af- 
fected with  some  morbid  or  insane  delusion  as 
to  some  one  of  those  natural  objects  of  his 
bounty."  See  also  Truh  v.  NeweU,  62  111.  196; 
Toe  V.  MeCord,  74  111,  88;  Carpenter  v.  Calf)ert^ 
83  HI.  62;  Am.  Bible  Society  v.  Price,  116  IIL 
623, 8  West.  Rep.  66;  Freeman  v.  Ensly,  117  111. 
817,  5  West.  Rep.  160,  where  the  same  rule  in 
effect  is  announced. 

We  also  said  in  Meeiker  v.  Meeker,  75  111.  260: 
'*It  is  a  rule  of  law  that  a  person  who  is  capa- 
ble of  transacting  ordinarv  business  is  also  ca- 
pable of  making  a  valid  will."  If  he  is  capable 
of  buying  and  seUing  property,  settling  ac- 
counts, collecting  and  paying  out  money,  or 
borrowing  and  loaning  money,  he  must  usually 
be  regarded  as  capable  of  making  a  will.  See 
Lilly  V.  Waggoner,  27  Dl.  895:  Myatt  v.  Walker, 
44  fiL  485;  RutJieiford  v.  Morris,  77  HI.  897; 
Trith  V.  Newell,  mpra;  Brown  v.  Biggin,  94  IIL 
560;  English  v.  Porter,  109 HL  285;  BiesT,  SaU, 
120  lU.  597, 9  West.  Rep.  757;  Schneider  y.  Man- 
ning,  121  Ul.  876, 10  West.  Rep.  188.  As  to  the 
capacity  to  make  a  deed  of  land,  see  Lindsey 
V.  Lindsey,  50  111.  79;  Wiley  v.  Shmlt,  36  HL  2S\ 
Willemin  v.  Dunn,  98  UL  511;  Miller  v.  Orxig, 
86  m,  109. 

In  Yoey,  McCord,  supra,  we  said:  'In  1  Red- 
field  on  Wills,  128,  124,  the  author  states  that 
'the  result  of  the  best  considered  cases  upon 
the  subject  seems  to  put  the  qtiantum  of  under- 
standing requisite  to  the  valid  execution  of  a 
will  upon  the  basis  of  knowing  and  2ompre- 
hending  the  transaction,  or,  in  popular  phrase, 
that  the  testator  should,  at  the  time  of  exec^it- 
ing  the  will,  know  and  understand  what  he  was 
about.'  This  last  mode  of  expression  of  ^he 
doctrine  is  intelligible  to  a  jury,  and  embodies 
about  the  whole  rule  upon  the  subject,  30  far 
as  it  can  be  profitably  given  to  a  jury.  . 
When  a  court  undertakes  to  inform  them  what 
amount  of  mental  capacity  a  man  must  have, 
to  know  and  understand  what  he  is  about,  it  is 
futile,  and  tends  rather  to  mislead  than  to  if- 
ford  any  practical  aid  to  a  jury." 

We  have  also  given  sanction  to  the  doctrine 
that  a  man  may  not  be  competent  to  make  a 
will  of  one  kind,  owing  to  the  nature  and  ex- 
tent of  the  estate,  when  he  may  be  competent 
to  make  one  less  complicated.  Trish  v.  New- 
ell,  62  m.  196.  See  also  Buswell,  Insanity, 
§§  862-865;  Beach,  Wills,  175. 

It  follows,  as  a  natural  coosequence,  that  if 
a  man  may  make  a  valid  will  which  is  simple 
and  easy  of  comprehension,  and  yet  be  incapa- 
ble of  making  one  which  involves,  as  here,  a 
very  large  estate,  and  the  consideration  of  the 
natural  claims  of  a  lar^  number  of  relatives 
upon  him,  the  rule  laid  down  in  the  fifth  in- 
struction cannot  be  a  correct  exposition  of  the 
law.  Absolute  imbecility  incapacitates  the 
party  from  making  any  kind  of  a  will,  even 
the  simplest  in  form.  This  court  has  con- 
demned an  attempt  on  the  part  of  the  trial  court 
to  inform  the  jury  what  quantum  of  mental  ca- 
pacity must  be  retained  to  enable  the  party  to 
make  a  valid  will. 
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In  Triih  V.  Newell,  supra,  we  said:  "We  are 
nnwilling  to  adopt  so  low  a  standard  [of  the 
capacity  lo  make  a  will]  as  that  approved  in 
Stewart  v.  Lispenard,  26  Wend.  256,  that  wills 
of  persons  of  the  lowest  degree  of  mental  ca- 
pacitj  are  to  be  sustained  if  there  is  a  glimmer 
of  reason." 

It  is  true  that  in  Blaneha/rd  v.  Nestle,  8  De- 
nio,  37,  mainly  on  the  authority  of  the  LUpe- 
nard  Case,  the  doctrine  that  mere  imbecility, 
however  great,  would  not  invalidate  the  will  of 
the  lestator,  provided  he  was  not  an  idiot  or  a 
lunatic,  is  affirmed.  But  it  is  to  be  remarked 
that  the  case  of  Stewart  v.  Lisf)enard  was  sub- 
sequently overruled  in  Delafield  v.  Parish,  25 
N.  Y.  9,  and  is  no  longer  to  be  regarded  as  an 
authority.  The  capacity  to  comprehend  a  few 
simple  details  may,  in  one  case,  suffice  to  ena- 
ble the  party  to  intelligently  dispose  of  his  prox>- 
erty  by  contract  or  will,  while  in  another  case, 
if  the  estate  be  large,  requiring  the  remembrance 
of  many  facts,  and  the  comprehension  of  many 
details,  and  the  disposition  to  be  made  is  com- 
plicate, the  same  mental  capacity  may  be 
wholly  insufficient  to  that  intelligent  under- 
standing of  the  business  requisite  to  the  making 
of  a  valid  will.  If,  in  the  latter  case,  the  party, 
because  of  weakness  of  intellect,  is  incapable 
of  understanding  and  remembering  the  nature 
and  extent  of  his  property  and  the  disposition 
he  wishes  to  make  of  it,  he  has  reached  that 
stage  of  imbecility  which  disqualifies  him,  in 
the  particular  case,  to  make  a  valid  will,  but 
his  imbecility  has  not  necessarily  reached  to- 
tality,—is  not  necessarily  absolute;  for  al- 
though, from  the  complicated  character  of  the 
business  he  is  endeavoring  to  transact,  he  is  un- 
able to  comprehend  it,  or  the  effect  or  result  of 
his  act,  yet  if  his  affairs  were  less  complicated 
he  might  intelligently  comprehend  them,  and 
make  rational  disposition  of  his  property.  As 
before  said,  absolute  imbecility  would  neces- 
sarily mark  a  sta^e  in  the  malady  when  there 
was  perfect  inanition,  when  all  mental  vigor 
was  lost,  and  the  person  affected  would  be  in- 
capable of  exercising  memory,  or  the  process 
of  reason,  however  slight,  and  therefore  incapa- 
ble of  making  any  will,  however  simple  in  its 
details.    Something  more  is  required  to  give  tes- 


tamentary capacity  than  mere  passive  memory. 

The  true  inquirv  in  every  case  therefore  is,. 
Did  the  person  whose  testamentary  capacity  i» 
questioned  have,  at  the  time  of  making  his  wili^ 
such  mind  and  memory  as  enabled  him  to  un- 
derstand the  business  in  which  he  was  then  en- 
gaged, and  the  effect  of  the  disposition  made- 
by  him  of  his  property?  If  he  did,  he  was  pos- 
sessed of  the  sound  mind  and  memory  required 
by  the  Statute.  And  all  degrees  of  impairment 
of  the  mental  faculties,  or  dementia,  whether 
senile  or  produced  by  other  causes,  which  de- 
stroys this  testamentary  capacity,  will  disqual- 
ify, whether  it  has  reached  the  stage  of  absolute 
imbecility  or  not.  The  inquiry  is  to  be  made 
in  view  of  the  circumstances  of  the  particular 
case,  and  a  determination  reached  by  a  consid- 
eration of  the  nature  and  character  of  the  busi- 
ness performed  under  all  the  attendant  condi- 
tions and  circumstances.  In  this  view  the- 
question  of  the  mental  capacity  of  the  testator 
to  make  the  writing  alleged  to  be  his  last  will 
and  testament  should  be  submitted  to  the  jury. 
Toe  v.  McQyrd  and  Trish  v.  Netoell,  supra. 

It  is,  however,  urged  that  the  doctrine  of  the 
instruction  is  Justified  by  expressions  used  in- 
argument  in  a  late  case  determined  in  this  court. 
This  is  probably  true,  but  upon  examination  it 
will  be  found  that  the  principle  contended  for 
was  wholly  unnecessary  to  the  determination 
there  reached.  The  case  referred  to  by  coun- 
sel does  not  profess  to  overrule  or  modify  in  the 
least  the  rule  announced  in  the  many  cases  pre- 
viously decided  by  this  court,  and  to  which  we 
have  referred.  It  frequently  happens  that 
principles  unnecessary  to  the  decision  of  the 
case  are  announced,  which  may  be  proper  in 
argument,  but  which,  when  embodied  in  an 
instruction  to  a  jury,  would  be  improper  or  mia- 
leading.  We  are  of  opinion,  however,  that  the 
instruction  under  consideration,  in  the  respect 
indicated,  does  not  announce  a  correct  rule,, 
and  especially  is  this  so  in  view  of  the  circum- 
stances of  this  case,  and  that  it  was  improperly 
given.  For  the  error  in  this  regard,  and  in 
excluding  the  testimony  of  witnesses  called  by 
contestants  for  the  reasons  before  stated,  the 
decree  of  the  Circuit  Court  must  be  reversed,  and 
the  cause  remanded,  which  is  done. 
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Franklin  ROLFE,  Libelant, 

V. 

THE  Steamship  BOSKENNA  BAY,  Her 
Engines,  etc.,  F.  Bauficld  &  Sons,  Claim- 
ants and  Appts., 

(40Fed.Bep.0L) 

1*  A  condition  in  a  bill  of  lading  by  which 
the  ooDsifirnee  agrees  to  be  ready  to  reoeive  hJs 


ffoods  when  the  ship  is  ready  to  unload,  that  In 
default  thereof  the  ship  may  "land,  warehouse 
or  place  them  in  a  lljrhter  without  notioe  to  the 
consignee  and  at  his  risk  and  expense  after  the 
goods  leave  the  deck  of  the  ship/*  exempts  the 
ship  from  the  duty  of  grlvlng  him  any  notice,  but 
not  from  the  duty  of  exercising  reasonable  care 
to  discharge  them  at  a  suitable  time  and  place. 
2.  It  is  not  unlawftd  to  stipulate  in  a  bill 
of  lading*  which  requires  a  ship  to  use  reaaon* 


l^on^— Shipping,  unlading  cargo. 
Where  there  is  no  express  stipulation  as  to  the 
time  of  unloading,  an  implied  promise  only  arises 
to  discharge  in  the  usual  and  customary  time.  The 
Glover,  1  Brown,  Adm.  168;  The  Mary  B.  Taber,  1 
Ben.  105;  Philadelphia  &  B,.  TL  Co.  v.  Northam,  2 
Ben.  1:  Burmester  v.  Hodgson,  2  Camp.  488. 

There  is  no  general  usage  in  commercial  law 
6L  R.A. 


which  forbids  the  unlading  of  a  vessel  and  ths 
tender  of  freight  on  a  day  set  apart  for  a  oburoh 
feast,  fast  or  holiday,  in  the  absence  of  any  locai 
statute.  lllchardsoQ  v.  Goddard,  64  U.  S.  23  How. 
28  (16  L.  ed.  412);  Pierson  v.  Richardson,  1  CUff.  886; 
Salmon  Falls  Mfg.  Co.  v.  The  Tangier,  1  CUff.  398. 

The  vessel  is  bound  to  deliver  her  cargo  at  a 
proper  place;  that  is,  at  a  place  proper  for  the 


RoLFB  T.  The  Boskenna  Bat. 
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able  care  in  dtochararlngr  sroods  at  a  proper  time 
and  plaoe,  that  no  notice  of  disotaarge  need  be 
^ven  to  the  oonslffnee. 
8.  Where  a  eonsigiiee  sttinilates  that 
^oods  may  be  diBcharged  without  notioe 
to  him  and  at  his  risk  after  they  leave  the  deok  of 
the  ship,  there  is  no  negUgence  on  the  part  of  the 
master  which  will  render  the  ship  liable  for  inju- 
ries to  the  goods  after  their  discharge  if  they  are 
dischaised  at  a  place  and  time,  and  in  a  manner 
to  which  the  consignee  If  present  could  not  have 
reasonably  objected,  and  placed  in  proper  cus- 
tody. 

(October  7, 1880.) 

APPEAL  by  claimants  from  a  decree  of  the 
District  Court  in  favor  of  libelant  upon  a 
libel  in  admiralty  to  recover  damages  alleged 
to  have  arisen  through  the  improper  discharge 
of  fruit  from  the  steamship  Boskenna  Bay;  and 
its  coDsequent  injury  by  frost.    Libel  dumiMed, 

The  facus  are  fully  stated  in  the  opinion. 

Mr,  E.  B.  ConTers,  for  appellants: 

Under  the  contract  for  a  delivery  "from  the 
chip's  deck,  where  the  ship's  responsibility  shall 
<5ease/'  with  the  privilege,  in  default  of  con- 
signee's readiness  to  receive  on  ship's  readiness 
to  unload »  ''to  land  [the  goods],  without  notice 
to,  and  at  the  risk  and  expense  of  the  said  con- 
signee, .  .  .  after  they  leave  the  deck  of  the 
«bip/'  the  delivery  made  upon  the  dock  ter- 
minated the  ship's  responsibility. 

The  Saniee,  2  Ben.  519, 7  Blatcbf.  186;  Willis 
T.  The  City  of  Austin,  2  Fed.  Rep.  412;  The 
Kate,  12  Fed.  Hep.  SSI; MacKinnon  v.  Minehin, 
7  Madras.  H.  C.  Rep.  868;  Leggett,  Bills  of 
Lading,  p.  281;  Petroeoehino  v.  BoU,  L.  R,  9 
€.  P.  855;  TheAehbrooke,  1  Revue  Int.  du  Droit 
Maritime,  109;  The  Trinaeria,Z  Revue  Int.  du 
Droit  Maritime,  206. 

The  libelant  cannot  vaiy  the  clearly  ex- 
pressed intention  of  the  parties  in  their  written 
contract  by  proof  of  any  alleged  custom. 


Tumbvll  V.  87  BloeJrs  of  Marble,  9  Fed.  Rep. 
820;  Bchouler,  Bailm.  §  811;  Tlie  Delaware,  81 
U.  B.  14  Wall.  806  (20  L.  ed.  784);  TheBeeside^ 
2  Sumn.  667;  Lindsay  v.  Ousimano,  12  Fed. 
Rep.  604;  Liwrpool  dk  G,  W.  Steam  Co.  v. 
JSuitter,  17  Fed.  Rep.  696,  affirmed,  22  Fed, 
Rep.  560. 

Mr,  Franklin  Bartlett  for  libelant 

Wallace,  J„  delivered  the  following  opin* 
ion: 

The  libelant  sues  to  recover  damages  for  in- 
jury to  a  consignment  of  fruit.  The  fruit  was 
injured  by  its  exposure  to  frost,  after  nightfall, 
and  during  the  ni^ht  of  March  21,  1883,  while 
remaining  in  an  mdosed  pier,  Ko.  44,  North 
River.  It  was  part  of  a  cargo  shipped  at  Pa- 
lermo to  various  consignees  at  New  York,  by 
the  steamer  Boskenna  Bay,  under  bills  of  lad- 
ing, which  provided  for  a  delivery  in  good 
order  to  the  consignee  or  assigns,  "from  the 
ship's  deck,  where  the  ship's  responsibility  shall 


The  bills  of  lading  also  contained  this  condi- 
tion: "Simultaneously  with  the  ship  being 
ready  to  unload  the  above-mentioned  goods,  or 
any  part  thereof,  the  consignee  of  said  goods 
is  hereby  bound  to  be  ready  to  receive  the  same 
from  the  ship's  side,  either  on  the  wharf  or  quay 
at  which  the  ship  may  lie  for  discharge,  or  into 
lighters  provided  witb  a  sufficient  number  of 
men  to  receive  and  stow  the  said  goods  therein; 
and,  in  default  thereof,  the  master  or  agent  of 
the  ship,  and  the  collector  of  the  port,  are  au- 
thorized to  enter  the  said  goods  at  the  custom 
house,  and  land,  warehouse  or  place  them  in  a 
lighter,  without  notioe  to,  and  at  the  risk  and 
expense  of  the  consignee  of  said  goods  after 
they  leave  the  deck  of  the  ship.** 

The  steamer  arrived  at  the  Port  of  New  York 
March  18,  was  berthed  at  pier  44  March  19, 
made  preparations  to  discharge  March  20,  but. 


amount  whloh  Is  to  be  landed.  Kennedy  v.  Dodge, 
1  Ben.  816;  The  Hajestlo,  12N.  Y.  hog,  Ob8.100;yo6e 
T.  Allen,  8  Blatohf .  880. 

The  cargo  may  be  landed  at  the  nsual  wharL  He 
iB  not  required  to  transport  it  to  the  storehooses  of 
the  merchant.  Salmon  lYills  Mfg.  Go.  v.  The  Tan- 
gier, 1  CUir.  806;  The  Peytona,  8  Curt  Zl;  Bichard- 
«on  ▼.  Goddard,  tupra, 

Dtoohaivre  Imports  unlading,  not  delivery.  The 
Kimball,  70  U.  &  8  WalL  48  a8Ked.ffi);  Certain 
Logs  of  Mahogany,  2  Sumn.  680;  Seaxs  v.  4,886  Bags 
of  Unseed,  1  Cliff.  68. 

But  Uie  owner  of  the  whole  cargo  may  order  the 
"diacharge  at  any  suitable  plaoe  wlthJn  the  port.  The 
Boston,  1  Low.  486.  And  flee  Chiokering  v.  Fowlers 
4  Pick.  STL 

The  master  must  disoharge  the  cargo  with  proper 
•care  and  sldlL  Vose  v.  Allen,  8  Blatohf.  280;  Desty, 
Ship,  and  Admr.  286. 

The  owneis  of  the  vesMl  take  the  risk  of  the 
weathffT  dnrlng  unladiog,  and  the  consignee  takes 
«tfae  risks  of  the  ro«ds  and  means  of  transportatioik 
from  the  do6k.  The  Grafton,  Oloott,  48, 1  Blatchf . 
138. 

After  disoharge  and  separation  of  oonstgnments, 
4f  the  consignee  refuse  to  receive  the  gooda,  the 
master  cannot  leave  or  abandon  the  goods.  He 
should  pot  them  in  a  plaoe  of  safety,  to  avoid  fur- 
ther UabOlty.  Bichardson  v.  Goddard  and  V oee  v. 
Allen,  mtpra;  The  Grafton,  Oloott,  40;  Ostrander  v. 
Brown,  16  Johns.  80;  Chlckering  v.  Fowler,  eupra; 
TheBddy,  78U.  &6  WaJL  481  aS  L.ed«  486);Kohn  v. 
Packard,  8  La.  284;  The  Tangier,  8  Ware,  110;  Price 
6L.R.A. 


V.  Powell,  8  N.  Y.  8K8;  Gatliffe  v.  Bourne,  4  Btaig.  N. 
C.  814;  Miller  v.  Steam  Nav.Co.  18  Barb.  801,  lON.Y. 
4SL 

He  should  store  them,  and  notify  the  consignee  or 
ownere  that  they  are  stored  subject  to  the  lien  for 
freight  and  charges,  to  avoid  further  liability.  The 
Eddy,  T8  U.  8. 6  WaU.  485  (18  L.  ed.  480);  Richardson 
V.  Goddard,  supra;  Hyde  v.  Trent  k  M.  Nav.  Co.  6 
T.  B.  880;  Brittan  v.  Bamaby,  08  U.  8. 21  How.  687 
(16  L.  ed.  177):  The  Defiance,  6  Ben.  168;  The  Santee, 
7  Blatchf.  186. 

He  should  store  them  with  some  third  party,  sub- 
ject to  the  order  of  the  consignee  or  owner,  on  pay- 
ment of  freight  and  charges.  Fox  v.  Holt,  4  Ben, 
8Q1,  note;  Atlantic  ft  P.  Guano  Co.  v.  The  Robert 
Center,  U.  S.  D.  C.  S.  D.  N.  Y.  not  reported,  referred 
to  in  4  Ben.  801;  The  Convoy^s  Wheat,  70  U.  6.  8 
Wall.  226  (18  L.  ed.  104):  Arthur  v.  The  Casslus,  2 
Story,  81. 

Where  the  oonsiimee  had  given  the  shlp^s  agent 
Instructions  not  to  store  the  goods  left  on  the 
wharf,  the  vesBcl  is  not  liable  for  damage  thereto, 
if  ordinary  care  was  used  to  preserve  them.  Ells- 
worth V.  The  Wild  Hunter,  2  Woods,  816. 

So  jf  the  consignee  is  absent,  goods  should  be 
stored;  or  if  the  indorsee  of  the  bill  of  lading  cannot 
be  found,  he  should  retain  the  goods  till  alaimed, 
or  store  them  prudently,  for  and  on  account  of 
thehr  owner.  The  Thames,  81 U.  S.  14  WalL  06  (20  L. 
ed.  804),  7  Blatohf.  286,  8  Ben.  270;  The  Peytona,  2 
Curt  21;  The  Harriman,  76  U.  B.  0  WalL  171  0-9  Lr 
ed.  688);  Fisk  v.  Newton,  1  Denio,  4ft. 
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owing  to  the  coldness  of  the  weather,  deferred 
discharging  the  fruit  until  March  21,  on  which 
day,  the  weather  heing  sufficiently  mild,  she 
commenced  to  discbaree  in  the  forenoon,  and 
continued  till  about  5  adock  in  the  aflernoon. 
The  libelant  was  not  formally  notified  by  the 
ship's  agent  or  master  of  the  intended  time  and 
place  of  discharge,  but  he  knew  of  her  arrival, 
and  on  March  20  made  entry  of  his  fruit  at  the 
custom  house,  and  obtained  a  permit  for  its  re- 
moval from  the  dock,  and  on  the  morning  of 
March  21  he  paid  the  freight  on  his  consign- 
ment, and  received  his  delivery  order.  In  land- 
ing the  cargo  the  several  consignments  were 
separated,  each  lot  being  placed  by  itself.  A 
number  of  the  owners  of  different  consignments 
were  present,  but  the  libelant  was  not  present. 
The  building  in  which  the  fruit  was  left  was  a 
safe  place,  but  was  not  sufficiently  warm  to 
protect  the  fruit  from  the  weather  at  freezing 
temperature,  and  the  fruit  was  placed  in  proper 
custody.  None  of  the  various  consignees  who 
were  present  removed  their  fruit,  but  all  that 
was  landed  from  the  ship,  including  the  fruit 
of  the  libelant,  was  allowed  to  remain  in  the 
building  until  the  next  day,  without  any  spe- 
cial protection  against  frost.  Succinctly  stated , 
the  facts  are  that  the  cargo  was  landed  at  a 
suitable  place  for  temporary  purposes,  and  at 
reasonable  hours,  and  in  weather  suitable  at 
the  time,  and  if  the  libelant  had  been  present 
he  could  have  examined  and  removed  his  fruit 
before  any  risk  from  cold  weather  attached;  but 
the  state  of  the  weather  was  such  as  to  denote 
risk  of  injury  to  the  fruit  from  frost  if  it  was 
suffered  to  remain  over  night  at  the  place  where 
it  was  left. 

Upon  these  facts  the  case  turns  wholly  upon 
the  effect  which  should  be  attributed  to  the  spe- 
cial conditions  of  the  bill  of  lading.  That  in- 
strument was  the  contract  between  the  parties, 
and  its  provisions,  so  far  as  they  are  valid,  con- 
clude the  libelant  Were  it  not  for  these  spe- 
cial conditions,  the  liability  of  the  ship  to  answer 
for  the  loss  would  be  unquestionable.  The 
duty  of  a  carrier  by  water  towards  an  owner 
of  goods  is  not  satisfied  until  a  proper  delivery 
has  been  made  to  the  owner;  and,  unless  a 
valid  substituted  delivery  has  been  made,  the 
strict  responsibility  of  the  carrier  as  an  Insurer 
of  the  goods  does  not  terminate  until  actual 
delivery.  If  he  does  not  deliver  to  the  con- 
signee actually,  he  must  justify  his  substituted 
delivery  by  showing  that  it  was  in  accordance 
with  the  terms  of  the  particular  contract,  or 
with  the  usage  of  the  port,  or  with  the  course 
of  business  between  the  parties.  On  the  other 
hand,  the  consignee  is  bound  to  watch  for  the 
arrival  of  the  ship,  and  be  ready  to  receive  the 
goods  at  the  time  and  place  at  which  they  are 
deliverable.  If  the  consignee  refuses  or  neg- 
lects to  accept  the  goods,  the  carrier  must,  if 
practicable,  give  notice  to  him  of  the  time  of 
the  intended  discharge;  and,  when  this  has  been 
done,  and  tlie  goods  are  discharged  in  a  usual 
and  proper  place,  and  at  the  proper  time,  the 
substituted  delivery  stands  in  the  place  of  an 
actual  delivery.  These  are  familiar  rules  of 
the  law  of  carrier  and  consignee.  No  notice 
was  given  in  the  present  case,  and,  except  for 
the  special  clauses  of  the  contract,  the  discharge 
of  the  goods  as  made  would  not  have  been  a 
delivery.  The  Bi)ecial  conditions  are  plainly 
6L.R.A. 


intended  to  relieve  the  carrier  of  any  obligation^ 
either  to  make  actual  delivery  of  the  goods  U> 
the  consignee,  or  to  give  him  notice  of  the  time- 
or  place  of  their  intended  discharge.  As  they 
are  explicit,  they  preclude  resort  to  any  usage^ 
to  define  the  rights  and  duties  of  the  parties. 
Neither  the  condition  for  delivery  "  from  the 
ship's  deck,  where  the  ship's  responsibility  shall 
cease,"  nor  the  condition  whereby  the  consignee- 
is  to  receive  the  goods  "simultaneously  with 
the  ship's  bemg  ready  to  unload,"  absolves  the 
carrier  from  the  duty  of  making  a  proper  de- 
livery, actual  or  substituted;  and  it  would, 
nevertheless,  be  incumbent  upon  the  carrier  to> 
give  due  and  reasonable  notice  of  the  time  of 
intended  delivery,  and  put  the  goods  in  a  suita- 
ble place,  under  proper  care  and  custody,  to- 
constitute  a  good  delivery  in  the  absence  of  the 
consignee.  The  Santee,  7  Blatchf.  186;  Th& 
MidcUfsex,  21  Law  Rep.  14;  QleadeU  v.  Thorn- 
9on,  56  N.  T.  194;  Ta/rbeU  v.  BoyaX  Exchange 
Shipping  Co.  110  N.  Y.  170,  18  Cent  Rep.  154. 

But  the  further  clauses  by  which  it  is  condi- 
tioned that,  in  case  the  consignee  is  not  ready 
to  receive  the  goods  when  the  ship  is  ready  to 
unload,  the  master  or  agent  of  the  ship  may 
land  the  goods  at  the  wharf  where  the  ship  lie» 
to  discharge,  without  notice  to  the  consignee, 
and  at  the  risk  of  the  consignee  after  the  goodt^ 
leave  the  deck  of  the  ship,  have  no  significance 
whatever,  unless  they  mean  that  the  consignee 
is  not  to  be  entitled  to  notice  3f  discharge  of 
the  goods,  and  that  they  are  to  be  at  his  risk, 
when  landed  at  the  place  specified,  if  he  is  not 
ready  to  receive  them  when  the  ship  is  ready 
to  unload.  Unless  the  clause  dispensing  with 
notice  to  the  consignee  is  intended  to  permit  the 
carrier  to  make  a  substituted  delivery  in  place 
of  an  actual  one,  without  previous  notice  ;o  the 
consignee,  it  is  wholly  inoperative,  because  no- 
tice of  landing  or  warehousing  goods,  or  that 
the  ship  is  ready  to  discharge,  is  unnecessary 
when  notice  of  intended  delivery  has  been  prop* 
erly  given.  According  to  the  contract  also, 
when  tLe  goods  are  thus  landed  on  the  wharf 
at  which  the  ship  lies  for  discharge,  they  are  to- 
remain  there  at  the  risk  of  the  consignee  after 
they  leave  the  ship's  deck.  Taking  all  the 
clauses  together,  by  the  bill  of  lading  the  con- 
signee has,  in  effect,  said  to  the  carrier:  "  If 
you  will  transport  my  goods  to  New  York  for 
the  freight  mentioned,  I  will  waive  notice  of 
delivery,  and  be  ready  to  receive  them  wheo> 
the  ship  is  ready  to  unload  them;  and,  if  I  an^ 
not  thus  ready  to  receive  them,  I  consent  that 
they  may  be  landed,  and  remain  at  my  risk  at 
the  wharf  where  tiie  ship  may  lie  for  dis- 
charge." 

Although  exemptive  provisions  in  bills  of 
lading  intended  to  relax  the  obligations  of  car- 
riers in  essential  matters  are  not  favored,  and 
win  not  be  extended  beyond  the  narrowest  con- 
struction of  which  they  are  reasonably  capable, 
the  courts  cannot  refuse  to  give  effect  to  their 
explicit  and  unequivocal  meaning,  unless  they 
are  void  because  contrary  to  public  policy. 
The  terms  of  the  present  contract  would  not 
justify  the  carrier  m  discharging  the  goods  at 
an  unsuitable  time  or  place,  so  as  to  expose  thenv 
to  obvious  danger  of  being  injured.  If  an  unfit 
wharf  were  selected,  or  unfit  weather,  or  ax> 
hour  of  the  night  when  the  consignee  could  not 
have  a  fair  opportunity  to  examine  his  good» 
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ind  remove  them,  the  discharge  wonld  not  be 
a  good  delivery  within  the  proper  interpretation 
of  the  contract.  The  language  naed  is  satisfied 
by  placing  npon  it  a  more  restricted  meaning. 
It  is  not  to  he  read  so  literally  as  to  frustrate  the 
henefidal  objects  of  the  transaction  to  which  it 
relates,  and  it  cannot  be  supposed  that  the  par- 
ties intended  to  protect  the  carrier  against  re- 
sponsibility for  his  willful  misconduct.  Nor 
would  the  rules  of  interpretation  of  ct>ntract8 
tutborize  it  to  be  read  as  mtended  to  shield  the 
carrier  from  the  consequences  of  his  own  neg- 
ligence. It  was  declared  in  Magnin  ▼.  Din§- 
more^  56  K.  Y.  168,  that  a  contract  with  a  carrier 
will  not  be  deemed  to  except  losses  occasioned 
by  his  negligence,  unless  that  be  expressly  stip- 
ulated. The  authorities  are  unanimous  that  no 
exception,  which  is  not  contained  in  the  con- 
tract itself,  can  be  ingrafted  upon  it  by  impli- 
cation, either  to  excuse  its  nonperformance  or 
the  exercise  of  ordinary  care  in  performing  it. 
It  suffices  to  refer  to  iv.  J.  Steam  Jfav,  Co.  v. 
Merchants  Bank,  47  U.  8.  6  How.  844  [12  L.  ed. 
4651;  Mich.  Cent.  B.  Co.  v.  Minerai  Springs  Mfg. 
Co.  83  U.  8.  16  Wall  818  [21  L.  ed.  297];  and 
Bank  of  Kentucky  v.  Adarns  Exp.  Co.  98  U.  8. 
174  [23  L.  ed.  872]. 

Construing  the  contract  as  one  that  authorizes 
a  discharge  of  the  goods  yrithout  notice  to  the 
consignee,  but  not  as  one  relieving  the  ship 
from  the  duty  of  exercising  reasonable  care  to 
protect  them  so  long  as  they  are,  or  ought  to 
be,  under  the  control  of  the  master,  it  hardly 
seems  debatable  that  such  a  contract  is  lawful 
Jvdge  Story  says:  "However  universal  the 
custom  may  be  to  deliver  the  goods  to  the 
owDer  at  the  place  of  destination,  still  the 
parties  mav,  by  their  contract,  waive  it,  and  if 
they  do  the  carrier  is  discharged."  Story, 
Bailm.  §  541.  It  cannot  be  doubted  that  if 
after  the  arrival  of  a  ship  the  consignee  In- 
Etructs  the  master  that  he  will  not  require 
notice  of  discharge  of  his  goods,  but  will  be 
ready  to  receive  them  whenever  the  ship  is 
ready  to  unload  at  the  wharf  where  she  mav  lie, 
aD<l  that  if  he  is  not  ready  the  master  may  leave 
the  !roods  upon  the  wharf,  the  latter  would  be 
justified  in  acting  upon  the  instructions.  Nor 
can  it  be  doubted  that  if  the  goods  were  dis- 
charged under  such  circumstances,  pursuant 
to  the  instructions,  the  consignee  would  be 
estopped  from  questioning  the  sufficiency  of 
the  delivery.  He  could  be  heard  to  complain 
in  case  the  master  should  discharge  the  goods 
at  an  unreasonable  time,  or  should  fail  in  some 
other  respects  to  exercise  reasonable  care  in  re- 
spect to  them,  but  not  otherwise.  If  it  is  com- 
petent for  the  carrier  and  the  consignee  to 
agree  npon  a  particular  mode  of  delivery  after 
the  ship  has  arrived  at  the  port  of  destination,  it 
u  not  apparent  why  it  is  not  equally  permissi- 
ble to  do  so  at  the  time  the  gooas  are  shipped. 
It  has  been  decided  that  a  usage  by  a  carrier, 
known  to  the  consignee,  to  leave  goods  at  his 
usual  stopping  places,  without  notice  to  the 
latter,  is  equivalent  to  an  actual  delivery  of  the 
rxKls.  Gibson  v.  Cutter,  17  Wend.  805;  Mo- 
ilmry  v.  Phila.  W.  db  B.  B.  Co.  4  Har.  (Del.) 
44V;  Price  ▼.  Powell,  8  N.  Y.  822. 

Indeed  the  whole  doctrine  respecting  con- 


structive  delivery  by  carrier  to  consignee  i» 
founded  upon  usage  so  general  thai  it  lias  be- 
come a  part  of  the  commercial  law.  A  special 
usage  hias  the  effect  of  an  expre&s  stipulation, 
because  the  law  implies  that  ft  is  incorporated 
in  the  contract  between  the  parties,  and  no  usage 
which  is  contrary  to  public  policy  will  be- 
recognized.  If  a  good  substituted  delivery 
may  be  had  without  notice  to  the  consignee, 
because  a  special  usage  or  the  course  of  busi- 
ness between  the  two  parties  sanctions  it,  upon- 
principle  and  analogy  the  same  result  must 
follow  where  the  parties  have  consented  to  it  by 
an  express  contract. 

It  follows  from  what  has  been  said  that  the- 
ship  in  the  present  case  made  delivery  of  tho 
goods  to  the  libelant  according  to  the  contract, 
and  that  the  contract  was  a  valid  one.  Un- 
doubtedly there  are  cases  in  which  the  duty  of 
a  carrier  to  a  consignee  is  not  wholly  satisfied 
by  a  valid  substituted  delivery  of  goods.  The 
carrier,  as  in  the  case  of  the  steamship  lines  or 
railway  companies  which  have  warehouses  at 
the  termini  of  their  carrying  joints,  may,  pur- 
suant to  usage  or  the  recognized  modes  of  do- 
ing business,  deliver  to  himself  as  warehouse- 
man. He  then  becomes  subject  to  the  liabilities 
of  a  warehouseman.  So,  also,  the  carrier 
although  he  may  not  become  a  warehouseman, 
mav  b^ome  a  bailee  of  some  other  description, 
and  remain  liable  in  the  capacity  in  which  h& 
receives  or  deals  with  the  goods.  And  under 
no  circumstances  is  it  conceivable  that  the  car^ 
rier,  in  making  a  substituted  delivery  of  goods, 
would  be  justified  in  abandoniog  them,  or 
negligently  exposing  them  to  in]ury.  Subject 
to  these  qiialificatioos,  the  carrier  discharges  his 
whole  duty  to  the  consignee  when  he  discharges 
the  goods  in  conformity  with  the  contract 
The  libelant's  goods  were  discharged  at  the 
proper  place,  at  a  suitable  time  of  day,  in  suit- 
able weather,  and  placed  in  proper  custody .  It 
was  at  a  season  of  the  year  when  the  weather 
is  uncertain,  and  all  that  could  reasonably  be 
expected  of  the  master  was  that  he  should  select 
a  da^  suitable  at  the  time.  Moreover,  the  other 
consignees  who  were  present  apparently  were 
willing  to  take  the  chances  of  the  weather  during 
the  coming  night.  The  master  had  no  reason  to 
suppose  that  the  libelant  would  have  objected 
to  taking  the  same  chances  if  he  had  been  pres- 
ent. It  is  not  suggested  that  there  was  any- 
thing that  the  master  or  agent  of  the  ship  could 
have  done  to  protect  the  fruit  over  night  be- 
yond placinjB^  it  in  the  building.  Nothing  was 
done  to  this  end  by  the  other  consignees. 
Negligence  cannot  be  imputed  to  the  master  for 
acts  done  strictly  pursuant  to  previous  authority 
from  the  libelant.  The  injury  that  happened 
to  the  fruit  was  the  consequence  of  a  risk 
which  the  libelant  had  agreed  in  advance  to 
assume.  Negligence  always  rests  upon  a  breach 
of  duty,  and  there  was  no  breach  of  duty  on 
the  part  of  the  ship  if  the  master  discharged  the 
libelant's  property  at  the  place  and  time,  and 
in  the  manner,  to  which  the  libelant  could  not 
have  reasonably  objected  had  he  been  pres- 
ent. 

The  libel  is  dismissed,  ijoith  costs  of  this  court 
and  ofifu  District  Court. 
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DAWSON.  Respt., 

V, 

M.   E.  POGUE  and  Charles  Nickell,   Appt. 
(....Or..... I 

*  1  •  The  acts  and  declaratlonB  of  parties 
to  an  action  are  not  competent  evl- 
•dence  in  their  behalf,  unless  they  constitute  a 
part  of  a  transaction  which  bars  or  disproves  the 
claim  made  against  them,  or  are  a  part  of  a  ma- 
terial fact  in  the  case. 

"S.  In  an  action  ag^ainst  a  party»  to 
charge  bim  with  a  debt  ae  acopartner» 
it  is  competent  for  him  to  prove  that  at  the  time 
the  debt  was  contracted  the  partnership  had  been 
dissolved;  but,  in  order  to  render  the  proof  ad- 
missible, it  must  tend  to  show  an  actual  dissolu- 
tion of  the  partnership  relation. 

8.  Where,  in  an  action  agalnirt  one  N. 
and  P.  for  goods  sold  to  the  latter,  the 
complaint  allpglngr  that  they  were  copartners 
at  the  time,  N.  denied  in  his  answer,  and  in  his 
testimony  upon  the  stand,  that  he  and  P.  were 
ever  partners  at  any  time,  and  offered  in  evidence 
a  writinir,  purportinir  to  have  been  si^rned  by 
himself  and  P.  at  a  time  prior  to  the  sale  of  the 
iroods,  to  the  effect  that  all  partnership  that  may 
have  existed  between  them,  either  express  or  im- 
plied, was  that  day  at  an  end.  which  h»  testified 
was  sierned  by  himself  acd  P.  at  the  time  it  bore 
date,  but  which  P.  denied  ever  having  signed,  or 
having  been  asked  to  sign,  or  that  any  conversa- 
tion had  ever  been  had  upon  the  subject;  and  no 
evidence  was  offered  showing  that  the  writing 
was  executed  as  corroborative  of  or  as  a  part  of 
any  transaction  between  the  parties,  or  In  accord- 
ance with  any  mutual  understanding  between 
thenL.~His2d,  that  the  writing  was  not  admissible 
as  evidence  ''tending  to  show  that  no  partnership 
in  fact  existed  between  X.  and  P.  at  the  time  the 
merchandise  was  sold,  or  that  any  partnership 
that  might  liave  existed  between  them  had  been 
dissolved.*^ 

4.  Held*  ftirther,  that  the  ftects  and  cir- 
cnmstances  of  the  case*  together  with  N*s 
testimony,  to  the  effect  that,  having  heard  that 
P.  had  represented  to  several  parties  that  he  was 
interested  with  him  as  a  partner,  to  protect  him- 
self, he  prepared  the  writing,  and  bad  it  signed, 
negatived  any  inference  that  it  was  intended  as 
part  of  a  transaction  to  dissolve  a  copartnership 
between  them,  or  corroborative  of  any  such 
transaction. 

Per  Strahaiu  Jm  dlnentina, 

1.  A  partnership  is  formed  by  contract  entered 
into  between  two  or  more  competent  persons. 

2.  Inasmuch  as  a  partnership  is  formed  by  the 
mutual  consent  of  the  parties,  it  may  be  dis- 
solved in  the  same  way.  Hence  a  paper  signed 
by  the  members  of  a  firm,  declaring,  in  effect, 
that  any  partnership  that  might  theretofore 
have  existed  between  them  was  at  an  end,  is 
competent  evidence  in  favor  of  a  retiring  part- 
ner, as  tending  to  prove  that  the  remaining  part- 
ner had  no  power  to  bind  him  by  contracts  for 
goods,  made  after  the  date  of  such  writing. 

8.  A  paper  signed  by  the  members  of  a  firm, 
deolazing  a  dissolution,  is  competent  and  ma^ 
terlal  evidence  on  the  issue  as  to  the  non-exist- 
ence of  the  partnership  after  that  time.    If  made 
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I  at  the  time,  it  is  evidence  of  the  highest  charac- 
ter, tending  to  prove  the  fact  of  dissolution. 

4.  A  person  sued  as  a  member  of  a  firm  at  pk 
particular  time  may  deny  that  he  was  a  mem- 
ber thereof  at  the  time  alleged,  and  prove  up- 
on the  trial  a  dissolution  of  said  firm  prior  to 
the  time  charged  in  the  complaint,  without  alleg- 
ing affirmatively  in  his  answer  the  fact  of  such 
dissolution.  The  dissolution  is  not  new  matter, 
constituting  a  defense,  but  a  fact  which  may  be 
shown  under  the  denial  of  plaintiff's  allegations. 

5.  Upon  the  dissolution  of  a  partnership  liav- 
ing  a  dormant  partner,  such  dormant  partner 
need  give  no  notice  of  his  retiring,  except  to  per- 
sons who  knew  of  his  previous  connection  with 
the  firm.  As  to  ail  others,  he  owes  no  such  duty, 
and  cannot  be  made  liable  for  debts  contracted 
by  the  remaining  member  of  the  firm  after  he  had 
retired. 

On  BeheaHng, 

tl.  Where*  on  an  iarae  whether  a  part- 
nership did  or  did  not  ezist*  the  record 
disclosed  that  one  of  the  defendants,  "having 
heard  his  co-defendant  had  reported  that  he  was 
a  partner  with  bim,  and,  to  protect  himself,  pre- 
pared a  writing,**  to  the  effect  that  all  partnersAip 
which  may  have  existed  between  them,  express 
or  implied,  was  at  an  end,  which  was  signed  by 
them,  and  offered  such  writing  as  evidence  tend- 
ing to  show  a  partnership  dissolution,— Bekl.  (1) 
that  the  writing  was  not  prepared  and  executed 
on  the  assumption  of  the  existence  of  any  part- 
nership, but  as  a  contradictory  statement  by  the 
author  of  such  reports;  and  that  it  could  only  be 
used  as  evidence  to  affect  the  credibility  of 
such  co-defendant;  fle7d,  (S)  that  as  the  writing 
was  prepared  to  protect  the  defendant  from  the 
declarations  of  his  co-defendant,  but  that  as  such 
declarations  oould  not  bind  him,  or  create  the  re- 
lation of  partners,  the  writing  could  not  operate 
as  a  dissolution  agreement;  Held,  (8|  that,  within 
the  purview  of  the  facts  for  which  the  writing 
was  prepared,  it  was  not  done  to  dissolve  a  part- 
nership which  was  supposed  to  exist;  but,  to  give 
it  that  effect^  It  would  place  the  defendant  in  the 
position  of  preparing  his  own  and  co-defendant*s 
written  declarations  to  serve  that  purpose,  which 
was  inadmissible. 

2.  When  a  bill  of  exceptions  states  that 
the  court  ''instmcted  the  tury  upon  all 
the  issues  involved  in  the  case,  and  upon  matten 
properly  for  their  consideration,**  but  such  in- 
structions were  oraL,  and  no  part  of  the  same  are 
incorporated  therein,  and  certain  instructions 
asked  and  refused  are  set  out  and  excepted  to, 
whether,  upon  such  a  record,  the  oourt  will  pre- 
sume that  the  instructions  asked  and  refused,  if 
good  law,  and  applicable  to  the  facts,  were  cov- 
ered by  the  instructions  given,  not  decided;  but 
suggested  that  the  rule  as  to  such  presumptions 
ought  to  be  confined  in  its  operations  to  the  case 
in  which  written  instructions  have  been  required 
and  given  by  the  trial  court,  and  that  then,  if  a 
party  complains  that  instructions  asked  have  been 
erroneously  refused,  and  fails  to  bring  the  written 
instructions  given,  it  Is  right  that  such  presump- 
tion should  be  indulged. 

(November  10, 1B8B.) 

A  PPEAL  by  defeiidaDt,Nickell,  from  a  Jadg^ 
UL  ment  of  the  Circuit  Court  for  Jackaon 
County  in  favor  of  plaintiff  in  an  action  to  t^ 

f  Head  notes  by  Lobd,  JT. 


1888. 


Dawson  v.  Pogub. 


177 


«oTer  the  contract  price  for  certain  merchandise 
«U^[ped  to  have  been  sold  to  defendants  as  co- 
partners.    Affirmed, 

The  facts  are  fully  stated  in  the  opinions. 

Mesgn.  H.  K«  H>nna,  E.  B.  Williamflt 
-4.  R.  Neil  and  P.  P.  Prim  for  appellant. 

Me»gn.  Cos,  Smith  &  Teal  and  H.Kel- 
1«7  f (HT  respondent  ^ 

Thayer.  OK  J.,  delivered  the  opinion  of 
the  court: 

This  case,  in  the  circuit  court,  was  an  action 
brought  by  the  said  Dawson  against  said  Pogiie 
-and  Ifickell,  to  recover  for  merchandise  al- 
leged to  have  been  sold  to  them,  as  copartners, 
under  the  firm  name  of  M.  E.  Pogue,  by  cer- 
tain merchants  doing  business  at  the  City  of 
Portland,  and  the  accounts  therefor  assigned 
to  said  Dawson.  It  was  alleged  in  the  com- 
plaint that  at  all  times  therein  mentioned  the 
•defendants  were  partners,  under  said  firm 
name;  that  the  said  merchandise  was  sold  to 
them,  by  the  several  merchants  referred  to,  as 
-such  partners;  and  that  the  claims  therefor 
were  assigned  to  said  Dawson.  Pogue  made 
default,  but  Nickell  filed  an  answer,  in  which 
he  denied  "that  he  was  a  partner  of  the  said 
31.  E.  Pogue  during  any  of  the  times  stated  in 
the  said  complaint,  or  at  any  othertime,  under 
the  firm  name  of  M.  E.  Pogue,  or  otherwise." 
Said  Nickell  also  denied  the  alle^  indebted- 
ness to  the  several  merchants,  and  denied  that 
the  plaintiff,  Dawson,  was  the  owner  or  holder 
of  the  said  claims,  or  any  portion  thereof.  The 
main  issue  in  the  case  was  in  regard  to  the  al- 
leged copartnership  between  Pogue  and  Nick- 
el). A  trial  by  Jury  was  had,  and  a  verdict  re- 
turned in  favor  of  the  plaintiff;  upon  which 
the  judgment  appealed  from  was  entered. 

The  appellant's  counsel  claims  that  Dawson 
was  not  the  owner  of  the  accounts  sued  on,  nor 
entitled  to  maintain  an  action  therefor;  also, 
that  the  circuit  court  committed  error  in  refus- 
ing to  allow  a  certain  paper,  purporting  to  have 
been  signed  by  Pogue  and  Nickell  on  the  28th 
of  February,  1884,  to  be  introduced  generally, 
as  evidence  in  the  action,  and  in  givinj;  and  in 
refusing  certain  charges  to  the  jury.  The  only 
proof  of  the  assignment  of  the  claims  to  Daw- 
sou  seems  to  have  been  a  stipulation  upon  the 
part  of  Nickell  to  the  effect  that  thev  were  as- 
signed to  him  by  the  respective  parties  owning 
tliem,  by  written  instruments  executed  in  due 
fnrm,  at  the  times  and  places  alleged  in  the 
complaint,  but  without  any  valuable  considera- 
tion, and  for  the  sole  purpose  of  enabling  Daw- 
son to  enforce  collection  of  them  by  action  in  his 
own  name.  The  stipulation  was  given  as  a  con- 
<iition  for  changing  the  venue  of  £e  action  from 
the  County  of  Multnomah  to  the  County  of 
Jackson,  and  intended  to  save  the  necessity  of 
producing  the  witnesses  to  the  assignment  at 
the  trial.  I  cannot  perceive  that  it  makes  any 
-difference  whether  there  was  any  consideration 
for  the  assignment  of  the  claims,  or  for  what 
purpose  they  were  assigned,  if  the  title  to  them 
passed  to  Dawson.  The  execution  of  a  writ- 
ten assignment  of  the  claims  to  Dawson  pre- 
-sumably  vested  the  legal  title  to  them  in  him, 
and  made  him  the  reaf  party  in  ipterest.  The 
transaction,  however,  may  have  been  only  a 
sham:  but  that  must  be  established  by  the  de- 
fcDdants  before  they  can  claim  that  he  was  not 
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the  real  party  In  interest.    The  stipulation  it- 
self does  not  prove  it. 

The  ruling  in  regard  to  the  admissibility  of 
said  paper  seems  to  have  been  made  under  the 
following  circumstances:  The  plaintiff  sub- 
mitted testimony  tending  to  show  the  copart- 
nership between  the  defendants,  as  alleged  in 
the  complaint.  Thereupon  Nickell  offered 
himself  as  witness  in  his  own  behalf,  and,  after 
testifying  to  his  having  loaned  to  Pogue  $1,500 
and  taken  his  note  therefor,  and  a  mortgage  to 
secure  the  same,  stated  that  he  and  Pogue  were 
never  partners  at  any  time;  that  he  heard  Pogue 
was  behind ;  he  went  to  him  to  get  the  mortage 
and  secure  the  note:  that  after  he  had  obtamSd 
the  note,  and  having  heard  that  Pogue  had  re- 
ported to  several  parties  that  he  was  interested 
with  him,  as  a  partner  in  the  business,  to  pro- 
tect himself,  he  prepared  an  agreement,  bear- 
ing date  February  28, 1884,  which  is  the  paper 
referred  to,  and 'of  which  the  following  ia  a 
copy: 

Jacksonville,  Feb.  28,  1884. 
Know  aU  men  by  these  presents:  That  for 
value  received  all  partnership  that  may  have 
existed  between  the  undersigned,  either  ex- 
pressed or  implied,  is  this  day  at  an  end.  And 
it  is  further  understood  that  neither  M.  E. 
Pogue,  nor  his  heirs  or  assigns,  have  any  claim 
whatever  against  Charles  Nickell,  or  his  heirs 
or  assigns,  on  any  account.  It  is  further  under^ 
stood  that  the  only  claim  Charles  Nickell  has 
against  M.  E.  Pogue,  his  heirs  or  assigns,  at 
this  date,  is  on  account  of  a  certain  note,  given 
Charles  Nickell  by  M.  E.  Pogue,  for  $1,500, 
and  dated  January  80,  1884,  with  whatever  in- 
terest may  have  accrued.  Sisjnedand  delivered 
on  the  date  above  mentioned. 

M.  E.  Pogue. 

Charles  NickelL 

Said  Nickell  further  stated  that  he  drew  up  the 
document,  and  that  the  same  w^as  signed  by  M. 
E.  Pogue  and  himself,  in  his  office  at  Jackson- 
ville in  the  presence  of  each  other,  on  the  28th 
day  of  February,  1884.  His  counsel  thereup- 
on offered  said  document  in  evidence,  as  tend- 
ing to  show  that  no  partnership  in  fact  existed 
between  said  Pogue  and  Nickell  at  the  time  the 
merchandise  was  sold;  that  any  partnership 
that  might  have  existed  had  been  dissolved^ 
and  as  evidence  tending  to  impeach  the  state- 
ment made  bv  Pogue,  that  no  dissolution  of 
the  partnership  testified  to  by  him  had  been 
had.  The  plaintiff's  counsel  objected  to  its  ad- 
mission on  several  grounds.  The  court  sus- 
tained the  objection,  holding  that  said  paper 
was  not  admissible  under  the  pleadings;  that  it 
was  not  admissible  generally,  as  to  the  nonex- 
istence of  a  copartnership,  because  it  was  the 
act  of  the  defendants,  Nickell  and  Pogue.  and 
could  not  therefore  be  introduced  in  evidence 
in  favor  of  Nickell;  and  that  it  could  not  be  re- 
ceived as  evidence  tending  to  impeach  Pogue, 
because  no  foundation  had  been  laid  for  its  in- 
troduction. To  this  ruling  the  appellant's 
counsel  excepted.  The  appellant,  by  permis- 
sion of  the  court,  then  called  his  co-defendant, 
Pogue,  as  a  witness,  who  testified  that  the  name 
signed  to  the  paper,  purporting  to  be  his,  waa 
his  signature.  Witness  was  then  asked  the  fol- 
io wing  question:  "Did  you  not,  on  the  28th 
day  of  February,  1884,  sign  the  paper?"  to 
12 
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-which  he  answered:  "No,  sir;  I  did  not  I 
never  signed  such  an  agreement  at  any  date." 
In  reply  to  other  questions  put  to  him,  he  an- 
swered: ''I  never  did  si^  any  such  paper  at 
all, — never  was  asked  to  sign  it,"  that  he  never 
had  had  any  conversation  with  Nickell  about 
any  such  paper:  that  he  could  not  account  for  his 
signature  being  on  the  paper,  otherwise  than 
that  he  was  in  the  habit  of  writing  his  name  on 
blank  pieces  of  paper,  and  that  it  was  possible 
that  such  piece  of  paper,  upon  which  he  might 
have  written  his  name,  had  been  found,  and  the 
writing  inserted  above  his  signature.  Nickell, 
upon  being  recalled,  testified  that Pogue  signed 
the  paper,  in  his  ofiSce  in  Jacksonville,  on  Feb- 
ruary 28,  1884,  in  his  presence.  The  court 
thereupon  allowed  the  paper  to  be  read  to  the 
jury  as  evidence  tending  to  impeach  Pogue,  by 
showing  [that  he  had  made  statements  out  of 
court  contradictory  to  his  evidence  in  court, 
but  instructed  the  jury  at  the  time  that  it  was 
admitted  for  that  purpose  only,  and  should  not 
be  considered  by  them  for  any  other  purpose; 
and  subsequently,  in  its  charge  to  the  jury,  the 
court  instructed  to  the  same  effect;  to  which 
counsel  for  the  appellant  excepted. 

Said  counsel  also  excepted  to  the  refusal  of 
the  court  to  give  certain  other  instructions  as  re- 
quested by  them;  but  they  have  only  brought 
here  detached  pprtions  of  the  charge  which  the 
court  did  give,  and  it  would  be  unfair  to  the 
court  to  consider  those  exceptions  without 
knowing  what  instructions  were  given.  It  ap- 
pears from  the  bill  of  exceptions  that  after  the 
evidence  had  been  introduced,  and  argument  of 
counsel  concluded,  the  court  preceded  to  in- 
struct the  jury  upon  all  the  issues  involved  in 
the  case,  and  upon  matters  proper  for  their  con- 
sideration; and  it  is  apparent  that  its  instruc- 
tions covered  those  asked,  and  refused  by  the 
court,  to  which  reference  has  been  made. 

It  is  not  unusual  for  counsel  to  request  a  trial 
court  to  instruct  the  jury  in  regard  to  matters 
covered  by  instructions  already  given.  It  seems 
to  me  that  it  is  the  better  rule  to  require  counsel 
to  bring  here  the  instructions  which  the  court 
did  give,  or  have  the  bill  of  exceptions  state 
what  instructions  were  given,  if  any.  in  refer- 
ence to  the  matter  covered  by  the  instructions 
asked  and  refused,  before  they  are  allowed  to 
complain  in  consequence  of  such  refusal. 
Where  an  ordinary  instruction,  relating  to  the 
matters  in  issue,  is  shown  to  have  been  request- 
ed bv  counsel  and  refused  by  the  court,  it 
should  be  presumed,  in  the  alienee  of  a  con- 
trary showing,  that  the  refusal  was  made  upon 
the  ground  that  it,  in  substance,  had  already 
been  given. 

The  real  question  to  be  determined  in  this 
case  is  the  admissibility  in  evidence  of  the  paper 
relerred  to.  Ordinarily,  acts  and  declarations 
of  parties  to  an  action  are  not  competent  evi- 
dence in  their  behalf.  There  are  exceptions. 
However,  to  the  rule.  One  class  of  the  excep- 
lions  is  where  a  transaction  is  alleged  to  have 
l)cen  had  which,  if  true,  would  bar  or  disprove 
the  claim  sued  upon.  In  such  a  case  the  trans- 
action niay  be  shown  by  the  acts  and  declara- 
tions of  the  parties,  where  such  acts  and  dec- 
larations constitute  the  transaction.  That,  in 
fact,  is  the  only  way  in  which  it  can  be  shown. 
Thus,  in  proving  a  tender  for  a  debt,  payment, 
an  accord  and  satisfaction,  and  many  other  de- 
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fenses,  what  the  defendant  did  and  said  at  the- 
time  is  admissible,  as  part  of  the  res  gegta;  but,, 
where  the  acts  and  declarations  of  the  party^ 
are  not  a  part  of  the  transaction,  they  are  in- 
competent proof. 

In  the  case  at  bar  it  would  have  been  entirely 
legitimate  for  Nickell,  after  the  testimony  of 
the  plaintiff  tendinis;  to  show  his  copartnership- 
with  Pogue  in  the 'business  was  submitted,  to 
prove  that  prior  to  the  time  the  debts  in  ques- 
tion were  created,  the  partnership  had  been  dis- 
solved. Such  fact,  if  estabh'shed,  would  have 
disproved  the  plaintiff's  claim.  But  the  disso- 
lution of  a  copartnership  must  be  proved  by 
evidence  showing  that  the  parties  mutually 
agreed  to  dissolve  it,  and  performed  certain 
acts  in  accordance  therewith.  The  dissolution 
of  a  copartnership  requires  the  performance  of 
acts,  as  much  as  the  formation  of  one  does.  It 
is  not  what  the  parties  agree  to  do  whidi  cre- 
ates or  dissolves  the  relation;  but  it  is  what 
they  do  in  fact.  A  copartnership  does  not  be- 
gin until  the  parties  commence  to  do  business 
under  the  partnership  articles,  and  it  does  not 
terminate  until  they  cease  to  do  business  under 
their  agreement  of  dissolution.  In  the  former 
case,  they  must  launch  the  partnership;  in  the 
latter  they  must  stop  it,  with  a  view  of  wind- 
ing up  its  affairs.  The  paper  was  offered  in 
evidence  as  tending  to  show  that  no  partner- 
ship in  fact  existed  between  Nickell  and  Pogue 
at  Uie  time  the  goods  were  bought,  and  that 
any  partnership  that  might  have  existed  be- 
tween them  had  been  dissolved;  and  the  ques- 
tion is  whether  the  refusal  of  the  court  to  admit 
it  for  the  purpose  mentioned  was  error.  The 
paper  was  not  offered  as  corroborative  evidence 
that  the  partnership  had  been  dissolved,  nor  a» 
part  of  a  transaction  between  the  piu'ties  to  dis- 
solve it;  nor  could  Nickell,  in  view  of  the 
facts  of  the  case,  have  consistently  offered  it  as 
such  evidence,  or  as  a  part  of  such  transaction, 
as  he  emphatically  disclaimed,  both  in  his  an- 
swer and  testimony,  the  existence  of  any  such, 
partnership  at  any  time.  He  could  not,  in  the 
attitude  he  maintained,  claim  or  pretend  that 
any  such  dissolution  in  fact  had  ever  been  at- 
tempted. He  said  in  his  testimony  that,  "hav- 
ing heard  that  Pogue  had  reported  to  several 
parties  that  he  was  interested  with  him  as  ar 
partner  in  the  business  at  Qold  Hill,  to  protect 
himself  he  prepared  an  agreement,"  etc. ,  refer- 
ring to  said  paper.  •  This  wholly  negatives  any 
inference  that  the  paper  could  possibly  have 
been  a  part  of  a  transaction  to  dissolve  the  co- 
partnership, or  was  corroborative  of  any  trans- 
action for  such  purpose;  and  Pogue  testified 
that  he  never  signed  any  such  paper  at  all^ 
never  was  asked  to  sign  it,  and  never  had  had 
any  conversation  with  Nickell  about  any  such 
paper. 

The  case  Involves  these  queries:  Can  a  par- 
tv  who  apprehends  that  an  attempt  may  some- 
time be  made  to  chargb  him  with  liability  as  a» 
partner,  by  merely  securing  from  his  supposed 
copartner  an  instrument  purporting  to  be  an 
agreement  of  dissolution,  be  able  thereby  to 
successfully  defend  against  an  action  brought 
to  establish  such  liability  ?  Is  such  a  document 
admissible  as  evidence  of  facts  inferable  from, 
it,  in  the  face  of  a  denial  by  the  party  of  theu^ 
existence,  and  where  it  was  not  prepared  or  ex- 
ecuted for  the  purpose  implied  by  its  terms?  I8» 
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fQch  a  writing  a  part  of  a  transaction,  or  cor- 
roborative of  a  transaction,  shown  positively 
never  to  have  occurred  ?  Can  it  be  success fu  1  ly 
maintained  that  such  a  paper,  standing  alone, 
by  its  own  force  and  vi^r,  dissolves  a  copart- 
nership relation  existing  between  the  parties  to 
it?  And,  finally,  does  an  instrument  or  docu- 
ment of  that  character,  executed  under  the  cir- 
camstances  shown,  constitute  a  dis*so1ution  of 
the  partnership,  or  a  part  of  the  transaction  of 
its  dissolution,  or  corroborative  evidence  of  its 
dissolution,  or  anything  more  than  a  declara- 
tion of  the  non-existence  of  such  a  partnership? 

I  cannot  understand  how  there  could  have 
been  any  agreement  between  Nickcll  and  Pogue 
to  dissolve  the  partnership  found  by  the  jury 
to  exist  between  them,  conceding  that  they 
both  signed  the  paper,  as  Nickell  claimed.  The 
evidence  shows  conclusively  that  there  was  no 
talk  between  them  about  a  dissolution,  or  un- 
derstanding had  in  regard  to  a  dissolution. 
IIow,  then,  can  it  be  claimed  that  a  proposition 
of  dissolution  was  ever  made  and  accepted,  or 
that  the  minds  of  the  parties  ever  met  in  regard 
to  the  matter?  What  more  could  said  paper 
have  been,  under  the  circumstances,  than  a 
formal  writing,  given  without  any  intention  of 
accomplishing  any  object  or  purpose  beyond 
that  of  preventing  Pogne  from  claiming  that 
Nickell  was  a  partner  with  him  in  the  business 
at  Gold  Hill?  I  doubt  very  much  whether  any 
case  can  be  found  which  holds  that  a  writing 
executed  under  such  circumstances  is  admissi- 
ble in  proof  to  establish  facts  similar  to  tho5<e 
which  this  one  was  offered  in  support  of.  If 
said  parties  had  orally  agreed  to  dissolve  their 
partnership  relations,  and  reduced  the  agree- 
ment to  writing,  and  acted  upon  it,  a  dissolu- 
tion would  undoubtedly  have  been  accom- 
plished. But  where  no  such  foundation  is  laid 
nor  such  act  done  in  pursuance  of  the  writing, 
and  the  evidence  clearly  shows  that  none  was  in- 
tended, I  do  not  see  how  an^  such  result  could 
follow.  The  actual  dissolution  of  the  partner- 
ship,—the  change  of  Pogue's  and  Nipkell's  re- 
lations as  such  partners,— was  the  ground  of 
the  defense;  and,  unless  the  paper  established 
that  fact,  it  was  immaterial. 

This  case  is  clearly  distinguishable  from 
that  of  Emerson  v.  Parsons,  46  N.  Y.  560. 
There  the  defendants,  who  claimed  that  the 
partnership  had  been  dissolved,  testified  to  its 
dissolution,  and  then  offered  the  following  writ- 
ins  in  evidence: 

"This  is  to  certify  that  I  have  purchased  the 
interest  of  M.  H.  Parsons  and  Levi  S.  Parsons 
in  the  firm  of  E.  F.  Baker  &  Co. ;  and  I  here- 
by agree  to  assume  all  liabilities  of  the  said 
firm,  and  hold  M.  H.  Parsons  and  Levi  S.  Par- 
sons harmless.    E.  F.  Baker." 

This  was  objected  to  by  plaintiff,  but  re- 
ceived by  the  court,  and  the  ruling  excepted  to. 
The  judge  subsequently  charcred  that  this  writ- 
ing was  evidence  of  the  dissolution  of  the  firm, 
together  with  the  proof  of  parol  dissolution.  It 
is  evident  that  in  that  case  the  minds  of  the  par- 
ties meet  in  the  agreement  of  dissolution.  The 
parties  had  agreed  to  a  dissolution  before  the 
writing  was  executed,  and  it  was  so  executed 
and  delivered  as  evidence  thereof;  and  no  ques- 
tion was  made  as  to  the  existence  of  a  copart- 
nership between  the  parties  prior  to  that  time. 
Church,  C'A.  </.,  who  delivered  the  opinion  of 
fi  T.  R.  A. 


the  coun,  said:  "The  two  members  of  the 
firm  who  defend  this  action  testified,  in  sub- 
stance, that  the  partnership  was  dissolved  on  the 
8d  of  September,  and  that  this  paper  was  then 
executed  and  delivered  bv  Baker  as  evidence  of 
the  dissolution.  ...  I  apprehend  such  a 
writing,  in  part  fulfillment  of  the  parol  con- 
tract, would  be  competent  upon  the  question 
whether  such  an  agreement  was  in  fact  made» 
as  corroborative  of  the  alleged  parol  contract, 
and  as  a  part  of  the  transaction."  Another 
feature  in  that  case  which  gives  the  transaction 
more  the  character  of  a  dissolution  of  a  part- 
nership is  the  disposition  of  the  assets  and  pro- 
vision for  the  payment  of  the  debts.  But  the 
widest  difference  between  the  two  cases  is  in 
the  acknowledgment  of  the  existence  of  the 
partnership  in  the  one  and  in  the  positive  denial 
of  it  in  the  other,  except  so  far  as  logical  rules 
enforce  its  confession.  In  this  respect  the  ap- 
pellant necessarily  occupies  an  equivocal  pod- 
tion.  He  cannot  consistently  maintain  his 
attitude.  He  says,  in  effect,  that  he  was  not  a 
partner  with  Pogue  at  any  time,  and  that  the 
partnership  was  dissolved  on  the  28th  day  of 
February,  1884  If  he  had  interposed  a  plea 
as  inconsistent  as  his  attempted  proof,  it  would 
not  have  stood  a  moment;  and  I  do  not  see 
that  he  is  any  more  entitled  to  prove  his  case 
hypothetical  ly  than  he  is  to  plead  it  in  that 
manner.  His  defense,  in  that  respect,  involves 
as  great  a  deforce  of  absurditv  as  the  old  case 
of  the  hunter  who  aimed  to  kill  the  animal,  if  a 
deer,  and  miss  it,  if  a  calf.  According  to  my 
view  of  the  case,  the  judgment  appealed  from 
should  be  affirmed. 

Strahan,  J.,  dissenting: 

The  plaintiff  brought  this  action  against  one 
M.  E.  Pogue  and  Charles  Nickell,  in  the  Cir- 
cuit Court  of  Multnomah  County,  to  recover 
for  goods,  wares  and  merchandise  alleged  to 
have  been  sold  by  plain  ti  (I'm  assignors  to  the  de- 
fendants, as  partners  doing  business  under  the 
firm  name  of  M.  E.  Pogue.  The  venue  was 
changed  to  Jackson  County  on  the  ground  of 
the  convenience  of  witnesses.  Pogue  made 
defaidt,  but  Nickell  filed  an  answer  denyine 
every  material  allegation  of  the  complaint.  A 
trial  before  a  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff  against  the 
defendant  Nickell,  from  which  he  has  appealed 
to  this  court.  The  principal  question  litigated 
upon  the  trial  was  whether  or  not  a  partnership 
existed  between  Pogue  and  Nickell  at  the  time 
the  goods  mentioned  in  the  complaint  were  sold. 
In  other  words,  whether  the  said  goods  were  sold 
to  M.  E,  Pogue,  or  to  M.  E.  Pogue  and  Charles 
Nickell  as  partners.  The  questions  requiring 
our  attention  on  this  appeal  are  those  arising  on 
the  rulintrs  of  the  court  below  in  the  admission 
and  exclusion  of  evidence,  and  the  giving  and 
refusing  of  instructions.  The  appellant  denied 
that  any  partnership  ever  existed  between  him- 
self ana  Pogue.  On  the  contrary,  Pogue  testi- 
fied that  such  partnership  existed  at  the  time 
of  the  sale  of  the  goods,  and  that  Nickell  was  a 
dormant  partner."  The  defendant  Nickell  tes- 
tified that  such  partnership  was  never  entered 
into;  that  it  w^as  talked  of  between  himself 
and  Po^ue,  and  that  he  prepared  duplicate  ar- 
ticles 01  agreement  with  a  view  of  forming 
such  a  partnership,  but  that  the  same  were 
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never  executed;  that  he  advanced  to  Pogue 
$1,600,  for  which  Pogue  ^ave  him  a  note  and 
chattel  mortgage.  The  deiendaDt  Nickell  also 
testified,  in  substance,  that  after  he  obtained 
Pogue's  note  bearing  date  January  80,  1884, 
and  having  heard  that  Pogue  had  reported  to 
several  parties  that  he  (Nickell)  was  interested 
with  Pogue  as  a  partner  in  the  business  at  Gold 
Hill,  to  protect  himself  he  prepared  an  agree- 
ment dated  February  28,  1884.  Said  paper 
was  produced  and  called  "Exhibit  D-,  and 
after  the  witness  identified  the  same,  and  testi- 
fied that  it  was  executed  by  Pogue  and  himself, 
in  his  office  at  Jacksonville  on  the  day  it  bears 
date,  the  same  was  offered  in  evidence,  and  is 
as  follows: 

Exhibit  D. 

Jacksonville.  Feb.  28, 1884. 
Ejiow  all  men  by  these  presents:  That,  for 
value  received,  all  partnership  that  may  have 
existed  between  the  undersigned,  either  ex- 
pressed or  implied,  is  this  day  at  an  end.  And 
:t  is  further  understood  that  neither  M.  E. 
Pogue,  nor  his  heirs  or  assigns,  have  any  claim 
whatever  against  Charles  Nickell,  or  his  heirs 
or  assigns,  on  any  account.  It  is  further 
understood  that  the  only  claim  Charles  Nickell 
has  against  M.  E.  Pogue,  his  heirs  or  assigns, 
at  this  date,  is  on  account  of  a  certain  note, 

fiven  Charles  Nickell  by  M.  E.  Pogue,  for 
1,500,  and  dated  January  30, 1884,  wiUi  whatr 
ever  interest  may  have  accrued.  Signed  and 
delivered  on  the  date  above  mentioned. 

M.  E.  Pogue, 
Charles  Nickell. 

The  appellant  then  offered  this  writing  in 
evidence  as  tending  to  show  that  no  partner- 
ship existed  between  said  Pogue  and  appellant 
at  the  time  the  goods  mentioned  in  the  complaint 
were  alleged  to  have  been  sold,  and  that  any 
partnership  that  might  have  existed  between 
them  before  that  time,  either  express  or  im- 
plied, had  been  dissolved  by  said  writing. 
The  respondent  objected  to  the  introduction  of 
this  writing  in  evidence,  because  it  was  in  the 
nature  of  impeaching  evidence, — it  tended  to 
impeach  Pogue;  and  that  no  proper  foundation 
had  been  laid  for  its  introduction,  and  tbat  it 
was  not  competent  on  the  question  of  the  disso- 
lution of  the  partnership,  for  the  reason  that  no 
foundation  was  laid  in  the  pleadings  for  its  in- 
troduction; and,  further,  it  was  incompetent 
for  the  purpose  of  proving  that  no  partnership 
existed  ana  said  document  was  immaterial. 
The  court  excluded  the  paper  from  the  jury, 
and  this  is  the  first  assignment  of  error  de- 
manding our  attention. 

1.  A  partnership  is  formed  by  contract  be- 
tween two  or  more  competent  persons.  Kdley 
V.  Bourne,  15  Or.  476. 

Its  terms  and  purposes,  as  well  as  its  dura- 
tion, are  all  conventional,  and  are  within  the 
power  of  the  parties.  As  the  partnership  is 
formed  by  mutual  consent  of  the  parties,  it 
may  be  dissolved  in  the  same  way.  1  Col  Iyer, 
Partn.  §  105;  Story,  Partn.  §§  267(i,  268;  Par- 
sons, Partn.  ♦8»4. 

If  this  paper  was  executed  as  it  piirports  to 
have  been,  its  legal  effect  was  to  dissolve  what- 
ever relations  of  partnership  may  have  existed 
between  the  defendants  at  the  time.  It  ex- 
presses the  will  of  the  parties  that  any  partner- 
6  L.  R.  A. 


ship  relations  that  might  theretofore  have  ex- 
isted between  them  were  at  an  end;  and  that  is 
all  that  was  necessary  to  accomplish  that  result^ 
as  between  themselves.  I  think,  therefore^ 
that  it  ought  to  have  been  admitted  in  evidence, 
when  offered  by  the  appellant  If  it  is  what 
it  purports  to  lie, — ^and  of  that  the  jury  was  to 
judge  as  a  matter  of  fact,— it  was  material  and 
competent  evidence  on  the  issue,  as  to  the  non- 
existence of  the  partnership,  and  the  court 
erred  in  excluding  it  Emerson  v.  Parsons^  46 
N.  T.  560;  Cr^ler  v.  Durham,  9  Ind.  375; 
Skinner  v.  Tinker,  84  Barb.  883;  Pine  y. 
OrmOee,  2  App.  Pr.  N.  S.  375;  OaHton  v.  Cfum- 
mine,  61  Ind.  478;  Wood  v.  Oault,  2  Md.  Ch. 
483;  Gardiner  v.  BaiaiUe,  5  La,  Ann.  597; 
Bank  of  Montreal  v.  Page,  98  HI.  109;  Boyd  v. 
MeCann,  10  Md.  118. 

In  Boyd  V.  MeCann,  supra,  it  is  held,  in  ef- 
fect, that  a  notice  of  the  dissolution  of  a  part- 
nership, published  in  a  newspaper,  though  not 
per  ee  sufficient  to  show  either  that  the  dissolu- 
tion took  place  on  a  certain  day  prior  to  the  pub- 
lication, or  that  the  parties  dealing  with  the  firm 
and  others  had  notice  of  the  dissolution  on  that 
day,  is  yet  admissible  in  evidence  as  a  circum- 
stance tendinis  to  show  these  facts. 

So,  in  Bank  of  Montreal  v.  Page,  iupra,  it  is 
held  that  where  a  partnership  is  entered  into 
for  one  year  it  may  be  terminated,  by  mutual 
consent,  at  any  time  the  parties  may  choose. 

And  in  Gardiner  y.  BataiUe,  supra,  it  was 
held  that,  if  a  partnership  could  be  established 
by  parol,  it  was  not  easil^r  to  be  perceived  why 
it  could  not  be  avoided  in  the  same  manner. 
Such  evidence  no  more  contradicts  the  act  than 
proof  of  payment  by  a  witness  contradicts  a 
promissory  note. 

So,  in  Carlton  y.  Oummins,  supra,  it  was 
held  that,  where  no  definite  time  for  the  con- 
tinuance of  a  partnership  had  been  agreed  upon, 
it  may  be  dissolved  at  any  time,  at  the  option 
of  any  member  of  the  firm. 

And  in  Pine  v.  Ormtbee,  supra,  it  was  held 
that  a  p^nership  for  no  definite  period  is  dis- 
solvable by  either  party  by  mere  notice;  and 
such  notice  may  be  implied 

In  Skinner  v.  Tinker,  supra,  it  was  decided 
that,  where  the  partnership  has  no  limit  in  re- 
spect to  time,  it  may  be  dissolved  by  either 
partner  at  anv  time. 

An  in  Oregler  v.  Durham,  supra,  it  was  said: 
"As  tending  to  prove  the  fact  of  a  dissolution 
of  the  partnership,  the  statements  of  the  mem- 
bers of  the  firm,  jointly  made  to  third  persons, 
of  the  fact,  were  admitted.  This  is  objected 
to  because  the  statements  were  not  made  in 
the  presence  of  the  plaintiff.  Partnerships 
formed  by  parol  may  be  dissolved  by  parol 
agreement  When  so  dissolved,  how  may  the 
fact  of  dissolution  be  proved?  There  being  no 
written  evidence  of  it,  we  do  not  see  how  it  can 
be  shown,  except  by  the  declarations  and  acts 
of  the  parties.  Had  the  parties  published  a 
notice  in  an  Indianapolis  newspaper  of  the  fact 
of  such  dissolution,  we  suppose  it  might  have 
been  given  in  evidence,  though  the  plaintiff  had 
never  seen  it.  Yet  such  a  publication  would 
have  been  but  the  parol  declaration  of  the  par- 
ties themselves,  if  such  a  publication  would 
have  been  admissible  evidence,  why  should 
not  their  joint  declarations,  orally  made  to  the 
public,  also  be  admissible?    This  plaintiff  then 
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filood  in  no  relation  to  the  firm  requiring  notice. 
We  do  not  sav  either  of  the  above  items  of  evi- 
dence would  he  sufficient.  It  certainly  would 
sot  be  conclusive,  but  would  be  admissible  as 
tending  to  prove  the  fact.  Their  declarations 
and  acts  touching  the  subject  are  continuous 

It  wasL  in  effect,  insisted  upon  the  argument 
that  Nickell  had  precluded  himself  from  prov- 
ing a  dissolution  of  the  alleged  partnership  be- 
cause he  had  denied  its  existence  in  his  an- 
swer. If  there  never  had  been  any  partner- 
ship between  Nickel!  and  Pogue,  then  Nickell 
never  became  liable  for  the  goods  purchased 
by  Pogne.  If  the  partnership  once  had  an  ex- 
istence, but  was  dissolved,  bv  the  mutual  agree- 
ment of  Pogue  and  Nickell,  before  the  goods 
were  purchased,  and  Nickell  was  unknown  to 
the  plaintiff's  assignors  as  a  partner,  then  he 
would  not  be  liable  for  the  purchase  price  of 
said  goods.  It  is  not,  therefore,  perceived 
upon  what  legal  principle  this  objection  can 
rest.  Nickell  was  imknown  to  the  plaintiff's  as- 
signors at  the  time  the  goods  were  sold.  They 
did  not  rely  upon  Ms  credit.  He  did  not  in 
any  manner  deceive  or  mislead  them.  Why, 
then,  should  he  be  precluded  from  proving  that, 
if  such  alleged  partnership  ever  existed,  it  had 
been  terminated  before  the  goods  were  pur- 
chased? It  was  argued  that,  logically,  a  part- 
nership that  never  had  any  existence  could  not 
be  dissolved.  True;  but  it  is  sometimes  difficult 
to  determine,  upon  admitted  facts,  whether  the 
relations  of  partners  existed  or  not.  When 
Nickell  learned  that  Pogue  had  reported  that 
he  was  a  partner,  I  think  he  had  the  right,  for 
his  own  protection,  to  enter  into  an  agreement 
with  Pogue  dissolving  such  alleged  partnership. 
If  such  partnership  did  exist,  said  agreement 
would  discharge  Nickell  from  its  duties  and 
responsibilities.  If  it  never  existed,  the  aGrree- 
ment  could  injure  no  one.  Most  of  all,  it 
could  not  injure  the  plaintiff's  assignors,  who 
did  not  hear  of  said  alleged  partnership,  so  far 
as  appears  from  this  record,  until  long  after 
the  sale  of  the  goods.  No  authority  was  cited 
by  respondent's  attorney  to  support  his  conten- 
tion on  thisjDoint,  and  I  have  been  unable  to 
find  any.  On  principle,  and  aside  from  au- 
thority, I  am  satisfied  the  rule  is  the  other 
way.  As  a  mere  question  of  pleading,  a  de- 
fendant is  reqtdred  by  the  Code,  after  making 
such  denials  as  his  case  will  'justify,  to  allege 
new  matter  constituting  a  defense,  but  not  mat- 
ter which  merely  controverts,  or  is  inconsistent 
with  the  right  set  up  by  the  plaintiff.  The  is- 
sue as  to  the  existence  of  the  partnership  was 
already  made  by  the  denials  m  the  answer. 
The  defendant  would  not  have  been  permitted 
io  allege  a  dissolution,  for  the  reason  that  such 
allegation  would  have  been  clearly  redundant. 
On  the  issue,  as  formed,  it  was  proper  to  intro- 
duce all  competent  evidence  which  either  party 
desired,  tending  to  prove  or  disprove  the  ex- 
istence of  the  partnership  at  the  time  of  the 
alleged  sale.  . 

2.  The  court,  in  excluding  said  Exhibit  D, 
Fiid  "  that  it  was  not  admissible  generally,  as 
to  the  existence  of  a  copartnership,  because  it 
wjis  the  act  of  the  defendants  Nickell  and 
Pogue,  and  could  not,  therefore,  be  introduced 
in  evidence  in  favor  of  Nickell."  This  ruling 
scK-ms  somewhat  obscure;  bat,  however  meant 


by  the  learned  circuit  judge,  as  applied  to  the 
document  in  question,  it  was  erroneous  and 
misleading.  It  was  offered  to  disprove,  or  as 
tending  to  disprove,  the  existence  of  a  partner- 
ship between  Nickell  and  Pogue  at  a  particular 
time;  and  it  was  competent  evidence  for  that 
purpose.  It  was  original  evidence  on  the  very 
fact  in  controversy.  It  was  the  act  of  the  de- 
fendants, but  it  was  not  for  that  reason  incom- 
petent. The  partnership,  if  it  ever  existed^ 
was  formed  by  the  agreement  of  these  parties. 
It  oould  have  been  formed  in  no  other  way. 
Why  they  could  not  dissolve  it,  and  why  the 
agreement  of  dissolution  may  not  be  shown, 
when  proof  of  the  fact  became  material,  has  not 
been  in  any  manner  explained  to  us. 

3.  The  court  refused  the  following  instruc- 
tions asked  by  the  appellant  Nickell;  to  which 
refusals,  in  each  instance,  an  exception  was 
taken:  "(l)That  a  general  partnership  may 
be  dissolved  by  the  mutual  agreement  of  the 
parties;  and,  if  you  find  that  M.  E.  Pogue  and 
Charles  Nickell  did,  on  the  28th  day  of  Feb- 
ruary, 1884,  mutually  agree  that  any  partner- 
ship existing  between  them  should  cease,  and 
no  longer  exist,  then,  and  in  that  event,  all 
partnership  at  that  time  existing  between  them 
was  dissolved,  and  they  were  no  longer  part- 
ners. (2)  If  you  find  from  the  evidence  that  M. 
E.  Pogue  and  Charles  Nickell  were  not  part> 
ners  from  and  after  February  28,  1884,  the 
plaintiff  cannot  recover  against  Nickell  in  these 
actions,  unless  you  further  find  that  some  or  all 
of  those  parties  with  whom  Pogue  made  these 
accounts  knew  at  the  time  they  furnished  the 
goods  and  merchandise  of  a  partnership  exist- 
ing between  the  said  M.  E.  Poj^e  and  Charles 
Nickell,  prior  to  said  dissolution  of  February 
28,  1884." 

The  first  of  these  instructions  should  have 
been  given,  for  the  reasons  already  given  in 
considering  the  ruling  of  the  court  in  excluding 
Exhibit  D  from  the  jury.  I  think  the  second 
instruction  correctly  stated  the  law  applicable 
to  the  case  of  a  dormant  partner,  when  sued  on 
account  of  the  transactions  of  the  remaining 
partners  after  he  had  retirqd  from  the  firnu 
There  was  no  proof  that  Nickell  gave  any  no- 
tice that  he  had  retired,  or  ceased  to  be  a  mem- 
ber of  the  alleged  firm;  nor  was  such  notice 
necessary,  if  he  was  a  dormant  partner.  Neio- 
march  v.  CUxy^  14  East,  289;  Heath  v.  Saruom, 
4  Bam.  &  Ad.  172;  Carter  v.  Whalley,  1  Bam. 
&  Ad.  11;  Graswnor  v.  Uayd,  1  Met.  10;  Phil- 
lips  V.  Sash,  47  Ga.  218;  Nvsiiaumer  v.  Becker, 
87  111.  281;  Cregler  v.  Durham,  9  Ind.  375; 
t^tt  V.  OolmesnU,  7  J.  J.  Marsh.  416;  Le  Bou 
V.  Johnson,  27  U.  8.  2  Pet.  186  [7  L.  ed.  891]; 
Magill  v.  Merrie,  5  B.  Mon.  168;  Kennedy  v. 
Bohannon,  11  B.  Mon.  IIW;  Bernard  v.  Tor- 
rance, 5  Gill  &  J.  388;  Boyd  v.  Bickettt,  60 
Miss.  62;  KelieyY,  Eurlburi,  5  Cow.  534;  Hol- 
dane  v.  Butterworth^  5  Bosw.  1;  Davis  v.  Allen, 
8  N.  Y.  168;  Vaccaro  v.  Toof,  9  Heisk.  194; 
Pratt  V.  Page,  82  Vt.  13;  Benjamin  v.  Covert, 
47  Wis.  875;  Warren  v.  BaU,  37  HI.  76;  Cook 
V.  Penrhyn  Slate  Co,  86  Ohio  St.  135. 

4.  The  court  refused  the  following  instruc- 
tion, asked  by  the  defendant  Charles  Nickell: 
**  That  the  duty  of  a  retiring  dormant  partner 
to  give  notice  of  the  dissolution  of  the  partner- 
ship is  a  duty  which  he  owes  to  those  who 
before  that  time  had  some  knowledge  of  the 
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connection  with  the  firm.  To  strangers  having 
DO  such  knowledge,  he  owes  no  such  duty.  As 
to  them,  he  can  only  be  charged  as  a  partner 
(when  in  fact  he  is  not)  by  showing  that  he  in 
some  way  misled  them,  as  that  he  held  himself 
out  to  the  world  as  such  or  that  he  held  himself 
out  to  them.  If  you  find  that  a  silent  or  dor- 
mant partnership  existed  between  Kickell  and 
the  said  Po^e,  but  that  Nickell  retii«d  from 
said  firm  prior  to  the  purchase  of  the  said  goods 
for  which  these  actions  were  brought,  the 
plaintiff  cannot  recover  in  said  actions,  unless 
^ou  further  find  that  Nickell  in  some  way  mis- 
ied  the  parties  by  whom  said  goods  were  fur- 
nished, by  holding  himself  out  to  the  world  as 
a  partner,  or  to  tnem,  or  knowingly  allowing 
someone  else  to  do  so." 

This  instruction  shouldpiaye  been  given.  It 
Is  plain  elementary  law;  and  it  is  difficult  to 
suggest  any  plausible  reason  for  its  refusal. 
The  authorities  already  cited  abundantly  show 
that  a  dormant  piartner,  retiring  from  the  firm, 
need  give  no  notice  of  the  fact  of  his  retiring, 
excepi  to  those  who  had  knowledge  that  he  had 
been  a  member  of  it.  Those  persons  who  had 
no  previous  notice  that  such  retiring  partner 
had  been  a  member  of  the  firm  could  have  no 
interest  in  knowing  of  the  dissolution,  for  the 
reason  that  such  retiring  dormant  partner  could 
not  be  rendered  liable  to  them  for  new  debts 
contracted  by  the  remaining  members  of  the 
firm.  This  instruction  should  have  been  given, 
and  its  refusal  was  error. 

There  were  some  other  points  made  upon  the 
argument  by  the  appellant,  but  their  considera- 
tion is  not  deemed  important  at  this  time. 
What  has  been  said  is  decisive  on  the  present 
appeal,  and  requires  that  the  judgment  be  re- 
versed, and  a  new  trial  had  in  the  court  below. 


A  rehearing  having  been  subsequently  grant 
ed,  after  argument,  Lord,  J.,  on  November 
10,  1889,  delivered  the  opinion  of  the  court: 

The  argument  at  the  rehearing  properly  sug- 
gests two  questions  for  our  determination. 
These  are:  jfirst,  whether  the  writing  purport- 
ing to  be  a  dissolution  agreement  was  properly 
excluded  from  the  consideration  of  the  jury, 
except  for  the  purpose  stated  in  the  bill  of  ex- 
ceptions; and  teeciid,  whether,  when  a  bill  of 
exceptions  states  that  the  court  **  instructed  the 
jury  upon  all  the  issues  involved  in  the  case,  and 
upon  matters  properly  for  their  consideration," 
but  no  part  of  such  charge  or  instructions  are 
incorporated  therein,  ana  certain  instructions 
asked  and  refused  are  set  out  and  excepted  to, 
the  court  vnll  presume,  upon  such  a  state  of 
the  record,  that  the  instructions  asked  and  re- 
fused were  covered  by  the  instructions  given. 

The  facts  have  already  been  sufficiently  set 
out  in  the  preceding  opinions,  and  a  brief  out- 
line of  the  pleadings,  and  some  of  the  eviden- 
tiary facts,  will  be  all  that  is  necessary  to  intro- 
duce the  question  Involved  in  our  first  inquiry. 
.By  the  complaint,  the  defendants  were  charged 
fis  copartners  under  the  firm  name  of  M.  £. 
Po^e,  and  as  liable  for  certain  merchandise 
flolaand  delivered  to  them  as  such,  at  the  times 
therein  mentioned.  Pogue  made  default,  but 
the  defendant  Nickell  answered,  in  which  he 
denied  that  he  was  a  partner  during  any  of  the 
times,  as  alleged,  or  at  any  other  time,  under  the 
firm  name  of  AL  E.  Pogue,  or  otherwise.  The 
6L.R.A. 


object  of  the  pleadings  in  an  action  is  to  arrive 
at  a  specific  issue  upon  a  given  and  material 
point;  and  here  the  existence  of  a  partnership, 
as  alleged,  was  the  material  point  upon  which 
the  issue  was  joined.  It  constituted  the  main 
ground  of  contention.  As  outlined  by  bis 
answer,  the  theory  of  the  defendant  Nickel  Ta 
defense  was  that  no  partnership  ever  existed 
between  the  defendant  Pogue  and  himself;  and 
this  theory  he  maintained  and  supported  in  the 
witness  box,  swearing  "that  he  and  Pogue 
were  never  partners  at  any  time."  While  oc- 
cupying this  position  before  the  court,  his 
counsel  undertook  to  show,  by  the  writings 
already  sufficiently  adverted  to,  that  the  alleg^ 
partnership,  which  the  defendant  had  denied 
and  sworn  to  never  have  existed,  had  been  dis- 
solved. This  is  the  effect  which  they  claimed 
for  that  writing,  and  which  they  insisted  the 
jury  was  entitled  to  consider  for  that  purpose, 
despite  the  illogical  result  that  it  involved,  of 
placing  the  defendant  in  the  awkward  and  em- 
barrassing attitude  of  trying  to  prove  that  a 
thing  which  he  had  sworn  never  to  have  ex- 
isted nevertheless  did  exist,  and  had  been  dis- 
solved. As  a  partnership  must  be  assumed  to 
exist,  at  least,  before  it  can  be  dissolved,  the 
writing,  to  be  operative  to  prove  a  dissolution, 
involved  this  hypothetical  dilemma,  and  made 
the  evidence  for  the  defense  somewhat  like  the 
answer  in  the  Vermont  precedent:  ** first,  de- 
fendant never  had  the  pail;  second,  if  he  over 
had  the  pail,  he  returned  it  whole;  and,  i/u/'ff, 
if  he  did  not  return  it  whole,  it  was  brokeu 
when  he  borrowed  it." 

It  is  apprehended,  however,  that  when  ibis 
dissolution  writing,  so  styled,  is  examined  in 
the  light  of  the  facts  and  circumstances  in 
which  the  defendant  Nickell  testified  it  orig- 
inated, it  will  repel  any  and  every  idea  that  it 
was  taken  to  dissolve  any  partnership  that  ex- 
isted, or  which  ever  did  exist,  between  the  de- 
fendants Pogue  and  Nickell,  or  that  it  was 
taken  by  him  or  was  admissible  for  any  other 
purpose  than  that  for  which  the  court  permitted 
it  to  be  considered  by  the  jury.  This  result,  if 
it  can  be  sustained  by  the  record,  will  make  the 
defendant  Nickell's  testimony  consistent  with 
the  purpose  for  which  the  writing  was  taken 
and  permitted  to  be  used;  but  it  wul  make  the 
writing  only  admissible  to  affect  the  credibility 
of  the  defendant  Pogue,  and  not  as  evidence 
tending  to  prove  a  partnership  dissolution. 

Now,  turning  to  the  record,  it  discloses  that 
the  defendant  Nickell  testified  that,  "having 
heard  that  Pogue  had  reported  to  several  parties 
that  he  was  interested  with  him,  as  a  partner, 
in  the  business  at  Qold  Hill,  to  protect  himself, 
he  prepared  an  agreement,  Exhibit  D,"  etc. ; 
which  is  the  writing  already  set  out.  This 
shows  his  version  of  how  the  paper  or  writing 
came  to  be  taken  by  him,  and  the  reason  he  as- 
signed for  it.  **  Thereupon,"  runs  the  record, 
"his  counsel  offered  said  paper  in  evidence,  as 
tending  to  show  that  no  partnership  in  fact  ex- 
isted between  said  Pogue  and  tbe^defendant  at 
the  time  the  goods,  for  the  price  of  which  this 
action  was  brbu^t,  were  sold  by  the  assignors 
of  the  plaintiff,  Dawson,  and  that  any  panner- 
ship  that  might  have  existed  between  them,  ex- 
press or  hnplied,  had  been  dissolved."  It  is 
sufficient  to  say  that  the  court  refused  to  allow 
the  paper  to  be  admitted  as  evidence,  and  con* 
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-ridered  by  the  Jury,  for  any  of  the  purposes 
offered,  other  than  as  evidence  ten dini:^  to  affect 
the  credibility  of  the  defendant  Poi^ue;  and 
<»UD8el  insist,  in  this  ruling,  that  the  court 
•committed  a  ** glaring  error,"  upon  a  "vital 
point."  To  show  by  competent  evidence  that 
the  alleged  partnership  did  not  exist  was  un- 
doubtedly a  point  of  vital  importance  to  the 
defendant  Nickell,  and  his  own  evidence  was 
direct  and  positive  that  he  and  Pogue  were 
never  partners  at  any  time;  bat  do  the  facts,  as 
disclosed  by  his  evidence  upon  this  record.  Jus- 
tify the  assumption  that  the  paper  was  taken  or 
executed  to  diasolve  any  partnership  existing  in 
fact,  or  in  fancy,  between  them?  On  the  con- 
trary, do  not  the  facts,  interpreted  in  the  light 
of  his  own  testimony,  absolutely  negative  the 
idea  of  the  existence  of  any  partnership  which 
the  paper  could  operate  to  dissolve?  He  says 
that,  having  heard  that  Pogue  had  reported 
that  he  was  interested  with  him.  as  a  partner 
<that]S,  without  his  knowledge  or  consent,  and 
in  his  absence,  that  Pogue  had  been  making 
'declarations  to  parties  that  he  was  a  partner), 
and  he  says,  "  to  protect  himself,"  he  prepared 
the  agreement,  £xhibit  D,  etc.,— that  is,  to 
protect  himself  from  the  effects  of  Pogue's  dec- 
larations, he  prepared,  and  they  executed,  Ex- 
hibit D.  In  this  view,  unless  the  effect  of 
Pogue's  declarations  was  to  bind  him  as  a  part- 
ner, and  thereby  create  a  partnership,  the  paper, 
whatsoever  may  be  its  phraseology,  could  not 
be  operative  as  a  dissolution  agreement.  Its 
effect,  for  this  purpose,  depends  upon  the  legal 
effect  of  Pogue's  declarations  to  bind  him  as  a 
partner,  under  the  facts  indicated. 

On  an  issue  of  partnership,  as  here,  the  prin- 
ciple is  elemental  that  the  declarations  of  one 
partner  are  admissible  only  to  charge  himself, 
and  are  incompetent  to  prove  that  any  other 
person  is  a  member  of  the  firm.  "In  such 
-casses,"  said  Gilchrist,  J.,  "the  question  is 
whether  the  defendants  be  jointly  liable. 
Eadi  one  may  admit  his  own  liability,  as  far  as 
he  may  choose;  but,  when  the  attempt  is  made 
to  charge  third  persons  with  a  debt,  upon  his 
mere  declaration,  the  evidence  is  merely  bear- 
say,  and  does  not  come  within  any  of  the  ex- 
ceptions which  permit  the  introduction  of  such 
proof,"     OrafUm  Barik  v.  Motn-e,  18  N.  H.  101. 

So  that  it  may  be  said,  upon  the  question 
whether  a  partnership  exist,  the  rule  of  evi- 
dence is  well  established  that  the  declarations 
of  one  of  the  alleged  partners,  made  in  the  ab- 
sence of  the  other,  cannot,  as  against  him,  be 
used  to  establish  the  controverted  fact  of  part- 
nership. MePherwn  v.  Bathbone,  7  Wend. 
216;  Onjcan  v.  Kinney,  88  Ohio  St.  428. 

It  is  evident,  then,  that  the  declarations  of 
Pogue  could  not  be  used  as  evidence  to  establish 
a  partnership  liability  against  the  defendant 
Kickeil,  or  to  create  the  relation  of  partners 
between  them.  They  could  not,  therefore, 
have  the  effect  to  bind  him  as  a  partner, — much 
less,  to  establish  a  partnership  between  Pogue 
and  himself,  either  in  fact  or  hvpothetically; 
and,  as  a  consequence,  it  results  that  the  paper, 
or  Exhibit  D,  cannot  be  operative  as  a  dissolu- 
tion agreement,  within  the  purview  of  the  facts 
for  which  it  was  prepared  and  executed.  To 
hold  otherwise  would  expand  its  legal  operation 
beyond  the  legitimate  effect  of  the  facts  to 
which  it  owes  its  existence,  and  alien  to  the 


purposes  for  which  those  facts  authorize  it  to 
be  used. 

In  brief,  if  the  defendant  Nickcll  prepared 
the  paper  for  the  purposes  staled,  then,  as 
what  Pogue  had  said  could  not  have  the  effect 
to  bind  him,  and  create  the  relation  of  partners, 
it  follows  that  the  paper  could  not  be  used  as 
evidenoe  of  a  dissolution,  as  that  is  repugnant 
to  the  reason  of  the  facts,  and  would  have  the 
effect  to  extend  its  protection  to  objects,  and  to 
use  it  for  purposes,  not  contemplated  by  the 
facts,  and  beyond  the  reach  of  any  le^  liabil- 
ity growing  out  of  them.  In  this  view,  it  is 
clear  that  the  writing  was  inadmissible  as  a 
dissolution  agreement. 

But  again.  From  the  standpoint  of  the  de- 
fendant Nickeli,  the  face  of  the  facts  shows  that 
when  he  heard  of  these  declarations,  and  pre- 
pared Exhibit  D,  he  did  not  suppose  or  act  up- 
on tbe  assumption  that  any  partnership  exist- 
ed in  fact  or  otherwise  between  the  defendant 
Pogue  and  himself.  Now,  let  it  be  noted  that 
the  disagreement  in  this  case  between  tbe  de- 
fendants does  not  arise  out  of  an^  misconstruc- 
tion as  to  what  is  their  true  relation  upon  some 
admitted  state  of  facts,  about  which  there 
might  be  a  difference  of  opinion,  as  to  whether 
they  were  partnerslor  there  was  a  partnership. 
Cases,  no  doubt,  may  occur  where,  upon  a  state 
of  facts,  the  one  may  think  he  is  a  partner,  and 
the  other  may  think  otherwise;  and,  in  the  end, 
their  true  relation  can  only  be  determined  bv 
the  aid  of  the  court.  But  this  was  no  surh 
case.  The  writing  was  not  prepared  because 
the  defendants  differed  as  to  what  was  their 
true  relation  in  respect  to  certain  dealings  or 
transactions  between  them,  and  executed  to 
segregate,  dissolve  and  settle  their  respective 
interests,  and  to  avoid  litigation.  There  is 
not  the  shadow  of  a  pretense  that  the  writing 
itself  was  followed,  at  the  time  of  its  execution 
or  afterwards,  by  any  act  or  acts  of  dissolution. 
Not  a  dollar  or  thing,  not  an  iota  of  pro"(  ity, 
real  or  personal,  was  taken  or  relinquished  in 
pursuance  of  it.  Not  a  thing  was  done,  or  ex- 
pected to  be  done,  under  it;  and,  so  far  ns  its 
operative  force  was  concerned,  as  to  any  uses  it 
served  in  separating  and  settling  any  joint 
transaction  between  them,  it  was  as  lifeless  as 
a  blank  sheet  of  paper.  What,  then,  was  the 
object  of  the  writing,  and  what  was  the  protec- 
tion it  was  intended  to  ^ord?  To  my  mind, 
this  is  plain,  for  the  only  legal  purpose  to  which 
it  could  be  applied  upon  the  facts.  It  was 
Pogue's  unruly  tongue,  so  to  speak,  that 
portended  danger;  ana  the  object  was  to  bridle 
it,  or  to  impair  its  power  for  injury.  As  the 
mere  declarations  of  Pogue  that  he  was  his 
partner  were  incompetent  as  evidence  and  could 
not  bind  him  in  an  action  on  an  issue  of  part- 
nership, on  the  other  hand,  his  testimony  that 
such  a  relationship  did  exist  was  competent, 
and,  if  the  jury  believed  him,  would  bind  him. 
Now,  as  the  defendant  Nickeli  believed,  as  he 
has  since  sworn,  that  no  partnership  existed 
between  them,  he  sought  and  obtained  from 
Pogue  what  would  serve  as  his  written  decla- 
ration of  the  non-existence  of  that  fact;  so  that, 
in  case  of  an  action  like  the  present,  it  might 
operate  as  a  restraint  or  bridle  on  Pogue's 
tongue,  or,  if  his  declaration  should  take  the 
form  of  testimony,  he  could  confront  him  with 
his  written  statements  to  the  contrary  which 
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would  destroy  the  value  of  his  testimouy,  or 
affect  his  credibility,  and  thereby  protect  him- 
self from  injury.  Within  the  facts,  this  ex- 
plains the  only  legitimate  objoct  for  which  that 
writing  could  have  been  prepared,  or  the  pro- 
tection i.  could  afford.  It  was  to  confront 
Pogue,  in  the  event  the  issue  should  come  as 
here,  with  his  own  written  statements,  and  to 
condemn  him  out  of  his  own  mouth.  For  this 
purpose  the  court  permitted  it  to  go  to  the  jury; 
and,  in  the  light  of  the  facts,  it  has  performed 
the  only  mission  it  could  have  been  desired 
to  legally  serve.  Despite  this,  however,  it  is 
insisted  that  the  writing  was  pertinent  and  rele- 
vant to  the  issue,  and  ought  to  have  been  al- 
lowed to  go  to  the  jury  as  evidence  tending  to 
show  a  partnership  dissolution;  and  that  the 
rule  of  law  declared  in  excluding  it  was  "new 
and  novel,"  wrong  in  principle,  and  dangerous 
in  practice.  This  argument  amounts  to  say- 
ing that  partners  may  prove  in  their  own  fa- 
vor whatever  they  may  state  orally  or  in  writ- 
ing, I  without  regard  to  the  circumstances  in 
which  such  statements  originated;  or,  in  other 
words,  that  they  may  prove  each  other's  dec- 
larations disclaiming  it,  that  they  were  not  part- 
ners. All  that  is  necessary  when  an  issue  of 
partnership  is  involved,  no  matter  what  may  be 
the  facts,  is  to  formulate  each  other's  state- 
ments, verbally  or  in  writing,  that  they  were 
not  partners, — or,if  a  case  is  made  against  them, 
that  it  has  been  dissolved;  and  the  court  must 
admit  them  on  the  controverted  facts  of  i>art- 
nership.  It  makes  no  difference  whether  a 
partnership  existed  or  not,  or  what  may  be  their 
true  relation.  The  declarations  of  the  parties 
denying,  or  that  it  was  dissolved,  would  be 
pertinent  and  admissible.  Such  a  rule  would 
be  broad  enough,  if  the  parties  were  corrupt 
enough,  to  cover  any  emergency;  and  its  estab- 
lishment would  be  a  reproach  and  a  menace  to 
the  administration  of  justice.  It  is  in  viola- 
tion of  the  just  principle  regulating  the  admis- 
sibility of  declarations,  and  in  practical  opera- 
tion would  be  likely  to  serve  the  unjust  and 
punish  the  just.  To  admit  such  testimony 
would,  as  Ryland,  J,,  said,  "enable  a  crafty 
set  of  men  to  carry  on  an  extensive  operation 
as  partners  to  the  world;  but  when  preparation 
was  about  to  be  made  necessary  to  a  failure, 
then  one  might  withdraw,  with  all  the  funds 
and  stock,  and  honest,  confiding  creditors  be 
met  with  the  assertion  that  they  never  were 
partners, — that  there  was  no  partnership,— and 
prove  it,  when  sued  for  their  just  demands,  by 
declarations  made  to  and  about  each  other  dur- 
ing the  time  they  were  seemingly  engaged  as 
partners.  No  such  declarations  should  have 
been  received,"     Toung  v.  Smith,  25  Mo.  846. 

"Parties,"  says  Mr.  Bates,  "cannot  prove  that 
they  were  not  partners  by  proof  of  each  other's 
declarations  disclaiming  it.  Such  declarations, 
unaccompanied  by  acts,  are  no  more  than  the 
declarations  of  third  parties."  Bates,  Partn. 
8  1143. 

*  'Prirties  are  not  entitled  to  prove  in  their  own 
favor,"  said  Paine,  J,,  "whatever  they  or  their 
co-defendants  may  state."  Carlyle  v.  Plumer, 
11  Wis.  105. 

Nor,  as  MrJu9tiee  Orier  said:  "give  their 
private  conversations  or  correspondence  with 
otic  unother,  ...  or  show  that  they  had  not 
lieJd  themselves  out  to  the  public  as  partners." 


Freehffrn  v.  Bmilh,  69  U.  8.  2  Wall.  161  [17  L. 
ed.  922]. 

Judged  by  his  own  version,  this  paper  wa»- 
prepared  by  the  defendant  to  protect  himself 
against  the  declarations  of  Pogue,  and  not  to 
dissolve  any  partnership  he  thought  or  sup- 
posed to  exist;  yet,  to  give  this  paper  the  effect 
claimed,  it  places  Nickell  in  the  unenviable  at- 
titude of  preparing  his  own  and  Pogue's  dec- 
larations, in  the  form  of  a  writing  contradict- 
ing or  diBsolving  it,  which,  in  the  event  of  an 
issue  of  partnership,  as  here,  he  could  use  as 
evidence  for  that  purpose.  Self-serving  dec- 
larations cannot  be  put  in  evidence;  but  what 
shall  we  say  of  such  as  are  prepared?  It  ia> 
incontestible  that  this  paper  was  not  executed 
in  pursuance  of  any  dealings  or  transactions 
between  the  defendants,  and  therefore  it  could 
be  no  part  of  any  transaction,  or  a  part  of  & 
transaction,  to  dissolve  a  partnership;  nor  was 
it,  or  the  declarations,  accompanied  by  any  act 
or  acts  of  dissolution. 

In  Phillips  V.  PuringUm,  15  Me.  425,  it  ia^ 
held,  on  the  question  whether  a  partnership 
did  or  did  not  exist,  the  declarations  of  the  al* 
leged  partners,  unaccompanied  by  acts  and  un- 
connected with  any  or  their  declarations- 
proved  by  the  other  party,  are  inadmissible  in 
their  own  favor.  And  so  all  the  authorities 
speak,  without  a  dissentient  voice. 

The  cases  cited  by  my  Brother  Strahan^ 
with  due  deference  I  say 'it— do  not  touch  the 
point  involved  in  the  issue  here  presented.  It 
will  be  enough  to  advert  to  the  principal  ones- 
relied  upon  to  illustrate  my  meaning. 

In  Emerson  v.  Parsons,  46  N.  Y.  560,  the^ 
partnership  was  admitted,  and  the  parties  had 
testified  to  the  fact  of  its  dissolution,  and  then 
offered  in  evidence  the  writing  of  dissolution 
which  was  executed  in  pursuanceof  it,  which^ 
was  admitted.  As  Church,  Ch,  J.,  said:  "It 
was  a  part  of  the  transaction  which  was  claimed 
to  be  a  dissolution  of  the  partnership." 

In  Oregler  v.  Durham,  9  Ind.  875,  a  part- 
nership had  existed,  and  had  been  dissolved; 
and  it  was  sought  to  hold  one  of  the  defendants 
upon  a  subsequently  created  liability.  As  tend- 
ing to  prove  the  fact  of  a  dissolution  of  the 
partnership,  the  statements  of  members  of  the- 
firm  jointly  made  to  third  persons  of  the  fact, 
were  admitted  and  excepted  to,  the  court  say- 
ing that  "their  declarations  and  acts  touching^ 
the  subject  are  continuous  res  gestcs." 

In  these  cases  the  writing  and  declarations 
were  a  part  of  a  -transaction.  A  partnership 
which  had  existed  had  been  dissolved,  and 
these  were  a  part  of  the  facts  surrounding  its 
dissolution  and  necessarily  a  part  of  the  r«s 
oestCB.  Now,  if  there  was  a  partnership,  and  It 
had  been  dissolved,  these  facts  being  admis- 
sible in  e\  *dence,  the  acts  and  declarations  ac- 
companying them  likewise  are, — are  a  part  of 
the  res  gesta.  But  if  there  was  no  partnership, 
as  is  claimed,  there  could  be  no  such  transac- 
tion as  a  dissolution  of  it,  and  a  paper  pre- 
pared and  executed  to  dissolve  that  which  did 
not  exist  could  1)6  no  part  of  the  res  gestcs. 
Ther^  is  no  main  act  or  transaction  which  such 
declarations  or  pape^  can  accompany,  and  be  a. 
part  of  it,  and,  consequently,  they  are  not  ad- 
missible on  that  ground.  And  herein  lies  the 
difference  between  these  cases  and  the  case  ii^ 
hand.    That  such  a  paper,  prepared  and  exe- 
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CQted  under  snch  circumstances,  should  be  used 
«8  evidence  for  the  purpose  claimed,  canDOt  be 
sustalDed.  It  la  subversive  of  the  soundest 
principles  of  the  law  regulating  the  rales  of 
evidence.  On  the  other  hand,  to  admit  it  for 
the  reason  allowed  by  the  court,  it  serves  the 
only  le^  purpose  for  which  it  could  have  been 
taken;  is  consistent  with  defendant's  statement 
of  the  reasons  for  which  it  was  prepared  and 
executed;  and  is,  likewise,  consistent  with  the 
testimony  and  verified  answer.  There  was  no 
error. 

The  next  question  is  whether,  when  a  bill  of 
exceptions  states  that  "  the  court  instruct^^ 
the  jury  upon  all  the  issues  involved  in  the 
cuse,  and  upon  matters  properly  for  their  con- 
sideration/' but  nq  part  of  such  charge  or  in- 
structions are  incorporated  therein,  and  cer- 
tain instructions  asked  and  refused  are  set  out 
and  excepted  to,  this  court  must  presume,  up- 
on such  a  state  of  the  record,  that  the  instruc- 
tions asked  and  refused  were  covered  by  the 
instructions  given.  The  question  arises  out 
of  the  opinion  of  the  chief  justice,  [ante, 
178,]  in  which  he  said:  "  It  is  the  better 
rule  to  require  counsel  to  bring  here  the  instruc- 
tions which  the  court  did  give,  or  have  the  bill 
of  exceptions  state  what  instructions  were 
given,  if  an^,  in  reference  to  the  matter  cov- 
ered bv  the  instructions  asked  and  refused,  be- 
fore they  are  allowed  to  complain  in  conse- 
quence of  such  refusal.  Where  an  ordinair 
instruction  relating  to  the  matters  in  issue  (s 
shown  to  have  been  requested  by  counsel  and 
refused  by  the  court,  it  should  be  presumed,  in 
the  absence  of  a  contrary  showing,  that  the  re- 
fusal was  made  upon  the  ground  that  it,  in  sub- 
Btaoce,  had  alreadv  been  given."  Upon  this 
ground  the  majority  of  the  court  refused  to 
consider  the  instructions  asked  for  and  re- 
fused by  the  court  below;  and  this  is  claimed 
to  be  a  "  new  rule  of  practice,"  which,  if  ad- 
hered to,  will  prove  to  be  vexatious  and  cum- 
bersome; and  therefore  a  reconsideration  of  the 
opinion,  in  this  particular,  is  demanded  alike 
by  a  well-rej^ated  practice  and  the  defendant 
injured  by  it 

Mr.  Thom^n  lays  it  down  as  elementaiy 
law  thai  "it  IS  not  error  for  the  judge  to  refuse 
requ^ts  for  instructions  upon  propositions 
which  have  elsewhere  been  sufficiently  cov- 
ered, either  in  his  general  charge  or  in  other 
special  instructions  given;  and  it  is  a  principle, 
upon  which  appellate  courts  uniformlv  ace, 
that  the  judgment  will  not  be  reversed  for  the 
refusal  of  instructions,  if  the  court  can  see  that 
the  case  was  placed  fully,  fairly  and  properly 
before  the  jury  by  the  instructions  which  were 
given,  although  the  requests  refused  may  have 
been  correctly  drawn  in  point  of  law,  and  in 
their  application  to  the  evidence," — and  cites 
numerous  authorities  In  support  of  the  prin- 
ciple. 2  Thompson,  Trials,  §2352,  and 
notes. 

Among  the  various  reasons  assigned  for  the 
rule,  one  is  "  that  courts  will  presume  jurors  to 
be  men  of  average  intelligence,  and  capable  of 
understanding  and  bearing  in  mind  a  proposi- 
tion of  law  once  fully  and  clearly  stated,  with- 
out its  repetition  in  subsequent  instructions;" 
and  it  IS  also  laid  down  that  the  repetition  of 
instructions  on  particular  points  is  a  censurable 
practice,  as  it  may  tend  to  give  undue  promi- 
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nence  to  particular  features  of  the  evidence. 
Ibid,  and  notes. 

It  must  then  be  re^irded  as  settled  law  that, 
if  the  instructions  asked  are  covered  by  the  in- 
structions given  by  the  trial  court,  such  court 
may  refuse  to  instruct  further,  and  such  refusal 
is  not  error.  Now,  the  record  discloses  af- 
firmatively that  the  court  "  instructed  the  jury 
upon  all  the  issues  involved  in  the  case,  and 
matters,  properly  for  their  consideration, '* 
which  must  include  the  instructions  asked  and 
refused,  or  their  substance, — assumins;  that 
such  instructions  were  correct  in  law  ana  appli- 
cable to  the  facts;  and,  under  the  elementary 
and  familiar  rule  that  error  is  never  presumed, 
must  we  not  presume  that  the  instrucdona 
dven  covered  the  instructions  asked  and  re- 
fused,* unless  the  appellant  made  the  instruc- 
tions, or,  at  least,  so  much  of  them  as  may  be- 
necessary,  a  part  of  the  bill  of  exceptions, 
and  thereby  show  the  fact  to  be  otherwise,  and 
thus  rebut  such  presumption  in  favor  of  the  trial 
court?  It  has  been  repeatedly  held  by  this 
court  that  error  will  not  be  presumed,  and  that 
the  party  alleging  its  existence  must  make  it 
affirmatively  appear,  and  with  a  reasonable  de- 
gree of  certainty.  Said  Strahan,  J.:  "It  does 
not  appear  from  the  record  what  instructions 
the  court  gave  the  jury.  In  such  case,  it  can- 
not be  assumed  that  the  court  instructed  erro- 
neouslv.  On  the  contrary,  the  legal  intend* 
ment  is  that  proper  instructions  were  given 
To  hold  otherwise  would  be  to  presume  error, 
which  is  never  done.  He  who  alleges  error 
must  make  it  appear  affirmatively  from  the 
record."  Coffln  v.  Taylfjr,  16  Or.  875;  ITiomjh 
ton  V.  Coffman,  15  Or.  631. 

This  theory  of  the  law.  that  all  presumptions 
are  in  favor  of  the  correctness  of  the  action  of 
the  trial  court  in  its  rulings  or  decisions,  neces- 
sarily mfdses  it  the  duty  of  him  who  claims  its 
actions  in  the  premises  to  be  erroneous  to  save 
and  preserve  in  a  bill  of  exceptions  such  alleged 
erroneous  rulings  and  decisions  in  such  form 
as  will  exclude  the  influence  and  operation  of 
such  presumptions.  As  the  appellate  court 
must  act  on  the  presumption — especially  on  a 
record  like  this— that  the  instructions  given  by 
a  trial  court  fairlv  and  correctly  stated  the  law 
applicable  to  the  facts,  and  as  this  presumption 
would  inevitably  include  or  cover  the  sub- 
stance, at  least,  of  the  instructions  asked  which 
were  correct  in  point  of  law,  and  applicable  to 
the  facts,  and  would  justify  their  refusal  on 
the  ground  of  repetition,  the  defendant,  to 
show  error  and  exclude  the  effect  of  such  pre- 
sumption, would  necessarily  be  oompelled  to 
include  in  the  bill  of  exceptions  the  instructions 
given,  or  so  much  of  them  as  was  necessary 
for  that  purpose,  so  as  to  show  affirmatively 
to  the  appellate  court  that  they  did  not  cover 
the  instructions  refused.  The  case  stands,  then, 
in  this  wise:  The  appellant  claims  that  the  in- 
structions asked  are  good  law,  and  applicable 
to  the  facts,  and,  therefore,  that  it  was  error  to 
refuse  to  give  them  to  the  jury;  but  to  this  it 
may  be  answered  that  the  record  shows  that 
the  court  did  instruct  the  jury  upon  all  the 
issues  involved,  and  that  in  such  case  the  pre- 
sumption of  law  is  that  the  jury  was  properly 
^instructed  upon  the  law  applicable  to  the  facts. 
And  this  being  so,  it  follows  that  your  instruc- 
tions have  been  covered  by  those  already  given. 
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tinlcss  you  can  sbow  by  the  instructions  ^ven, 
■And  those  asked  and  refused,  that  such  is  not 
•the  fact.  How  can  this  be  done,  and  the  ap- 
•pellat€  court  perform  its  office,  unless  the  bill 
of  exceptions  contains  the  insiructions  fnven? 
How,  on  the  basis  of  this  prcs>umplion,  and  the 
duty  of  the  appellant  to  show  error,  can  the 
appellate  court  know  with  certainty  that  the 
trial  court  erred  in  refusing  the  instructions 
«sked,  when  he  has  failed  to  furnish  the  data 
which  would  show  the  alleged  error.  Viz.,  the 
instructions  given? 

In  Moody  v.  St.  Paid  db  8,  G.  B,  Co.  41  Iowa, 
284,  the  court  says:  •*  It  is  urged  that  the  court 
erroneously  refused  certain  instructions  which 
are  set  out  in  the  abstract.  Should  we  concede 
that  these  instructions  are  correct,  we  cannot 
reverse  the  judgment  for  their  refusal,  upon 
the  facts  made  to  appear  by  the  abstract  before 
us.  It  is  shown  that  the  court  instructed  the 
jury;  but  the  instructions  given  are  not  set  out. 
We  must,  in  the  absence  of  error  being  made  to 
appear  affirmatively,  presume  in  favor  of  the 
correctness  of  the  court's  rulings  upon  all  ques- 
tions. We  will  presume  that  the  jury  were  cor- 
rectly instructed,  and,  if  any  instructions  were 
refused  which  announce  correct  rules  of  law, 
the  refusal  was  on  the  ground  that  the  instruc- 
tions given  presented  the  same  doctrines." 

In  Kennedy  v.  Anderson,  08  Ind.  152,  the 
record  shows  that  certain  instructions  were 
asked  by  the  defendant  and  refused,  etc.,  and 
the  court  says:  "The  presumption  is  that  the 
court  instructed  the  jmy  fully  upon  the  law  as 
applicable  to  the  facts  m  the  case:  and,  unless 
we  had  before  us  all  the  instructions  given, 
we  cannot  say  but  these  instructions  were  re- 
fused for  the  reason  that  the  court  had  sub- 
stantially given  the  same  in  its  own  instruc- 
tions." 

In  Afyera  y.  Murphy,  60  Ind.  287,  the  same 
court  thus  stated  the  doctrine:  **  All  the  pre- 
sumptions are  in  favor  of  the  correctness  of  the 
decisions  of  the  court  below ;  and ,  where  a  party 
claims  in  this  court  that  any  of  those  decisions 
are  erroneous,  he  must  so  save  and  present  the 
alleired  erroneous  decision  in  the  record  as  to 
exclude  every  reasonable  presumption  in  favor 
of  such  decision.  In  this  case,  as  the  appellant 
failed  to  make  the  instructions  of  the  court  be- 
low to  the  jury  a  part  of  the  record,  it  is  im- 
possible for  us  to  know  with  any  certainty 
whether  or  not  the  court  erred  in  its  refusal  to 
give  the  jury  the  instructions  asked  for  by  the 
appellant;  and  therefore  we  are  bound  to  pre- 
sume that  the  court  did  not  err  in  such  refusal." 

In  Broken  Co.  v.  Boberts,  22  Kan.  762,  it  is 
held  that  the  court  will  not  ordinarily  reverse 
the  judgment  of  the  trial  court  for  alleged 
errors  in  giving  and  refusing  instructions, 
when  all  the  instructions  given  in  the  case  are 
not  embraced  in  the  record. 

So  also,  in  i/ioAn  v.  St,  Clair  Bat.  db  Iru. 
Co.  50111.  526.  it  is  held  that  a  Judgment  will 
not  be  reversed  merely  because  an  instruction, 
though  proper  in  itself,  was  refused,  when  it 
appears  from  the  bill  of  exceptions  that  in- 
structions were  given  which  are  not  embodied 
in  the  record. 

An<i  finally,  in  EUiott  v,  Botehberg,  17  Mo. 
App.  668,  the  court  says:  "The  defendant 
Asked  the  court  to  give  certain  instructions, 
which  the  court  refused  to  give.  We  are  not 
4L.R.A. 


at  liberty  to  review  the  action  of  the  court  in 
refusing  these  instructions,  because  the  record 
further  shows  that  the  court  of  its  own  motion 
gave  certain  instructions,  and  the  instructions 
thus  given  by  the  court  are  not  preserved  in 
the  record.  As  every  reasonable  intendment 
must  be  made  against  the  appellant,  and  in 
favor  of  the  validity  of  the  action  of  the  court, 
we  are  legally  bound  to  assume  that  the  in- 
structions given  by  the  court  of  its  own  motion 
were  not  only  proper  declarations  of  law  appli- 
cable to  the  facts,  but,  further,  that  they  may 
have  covered  the  grounds  properly  embraced 
in  the  instructions  asked  bv  the  defendant." 
Qreendbaum  v.  Millmps,  77  Mo.  474;  Connolly 
y.  Davidwn,  15  Minn.  620  (Gil.  428);  Aldrich 
V.  Palmer,  24  Cal.  618;  Killips  v.  PiUnam  F. 
InM.  Co.  28  Wte.  472;  Wolfe' y.  Tyler,  1  Heisk. 
818;  Jackwn  Ins.  Co.  v.  Sturges,  12  Heisk.  839; 
Brown  v.  Forest,  1  Wash.  T.  201. 

In  several  of  these  States  the  court  is  required 
to  charge  the  Jury  in  writing,  at  the  request  of 
a  party,  as  in  our  State;  and  in  some  others 
the  charge  must  be  in  writing.  It  would  seem 
that  the  reason  of  the  rule  grows  out  of  the 
fact  that,  as  counsel  draw  their  own  instruc- 
tions, and  can  require  the  instructions  of  the 
trial  court  to  the  jury  to  be  in  writing,  and 
thus  afford  the  appellate  court  an  opportunity 
to  consider  all  the  instructions, — those  given 
and  those  asked, — and  to  determine,  upon  the 
whole,  whether  the  law  has  been  fairly  and 
correctly  presented  to  fthe  jury,  it  is  but  rea- 
sonable to  require  the  parties  who  ask  instruc- 
tions which  are  claimed  to  be  good  law,  and 
applicable  to  the  case,  to  bring  the  instructions 
given.  Otherwise,  the  appellate  court  will 
presume  that  the  trial  court  has  discharged  its 
duties,  and  properly  instructed  the  jury  upon 
all  the  material  facts.  But  I  must  confess  I 
am  not  favorably  impressed  with  so  broad  an 
application  of  the  rule.  Under  a  statute  like 
our 'own,  where  the  charge  may  be  and  usually 
is  orally  given,  unless  a  party  exercise  his  right, 
and  require  the  trial  court  to  put  it  in  writing, 
it  seems  to  me  that  such  presumption  ought 
not  to  prevail,  but  that  it  ought  to  be  confined 
in  its  operation  to  the  case  in  which  written  in- 
structions have  been  required  and  given  by  the 
trial  court;  and  then,  if  a  party  complains  that 
instructions  asked  have  been  erroneously  re- 
fused, and  fails  to  bring  the  written  instruc- 
tions given,  it  is  right  enough  that  such  pre- 
sumption should  be  indulged.  In  this  view, 
where  the  instructions  given  are  oral,  like  the 
case  at  bar,  the  duty  of  the  appellate  court 
would  simply  be  to  determine  whether  the  trial 
court  ought  to  have  given  the  instructions  asked 
and  refused,  or  either  of  them.  In  doing  this, 
the  appellate  court  is  not  to  presume,  because 
the  instructions  asked  were  refused,  that  no  in- 
structions on  the  point  were  given,  or  that 
those  given  were  necessarily  erroneous;  but,  if 
the  instructions  asked  and  refused  contained  a 
correct  exposition  of  the  law  applicable  to  the 
facts,  and  which  ought  to  govern  and  control 
the  case,  it  ought  to  sustain  the  exception  to 
their  refusal,  and  reverse  the  case.  This  would 
necessarily  require  the  appellate  court  to  ex- 
amine the  instructions,  to  ascertain  whether  the 
trial  court  was  bound  to  give  them;  and  for  this 
reason  I  shall  refrain  from  deciding  the  ques- 
tion, and  pass  to  an  examination  of  the  instruo 
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tions  asked  and  refused,  with  the  remark  that 
the  object  of  the  extended  notice  given  to  this 
subject  has  been  to  attract  attention  to  it. 

The  instructions  deemed  necessary  to  pass 
tipon  are  fully  set  out  in  the  dissenting  opinion 
•of  Mr.  Justiu  Straban,  and  by  reference  to 
them  the  application  of  what  follows  may  be 
-observed.  It  will  be  noticed  that  in  some  form 
•or  other  they  are  all  based  on  the  idea  that 
there  was  some  evidence  of  partnership  disso- 
lution prior  to  the  purchase  of  the  goods  for 


which  the  action  is  broiirrlit.  The  record  dis- 
closes there  is  not  a  sciniilla  of  evidence  nn  this 
point,  except  what  is  claimed  as  the  effect  of 
jSxhibit  D;  and,  as  we  have  already  shown,  in 
view  of  what  that  writing  was  taken  for,  that  it 
cannot  operate  as  evidence  of  a  partnership 
dissolution,  it  follows  that  the  instructions 
asked  and  refused  were  not  based  on  evidence 
in  the  case,  and  were  properly  refused. 
The  judgment  mu^  Se  affiiTnecL 


IOWA  SUPREME  COURT. 


Jane  F.  DOOLITTLB 

M.  B.  DOOLITTLE,  Appt. 

( Iowa ) 

1.  A  wife  is  entitled  to  a  divorce  fbr  in- 
hmiuui  treatment  where  her  husband,  besides 
frequently  abusing  her  and  her  children,  habitu- 
ally addresBinff  her  with  profane  and  obscene 
langnajpe,  and  applying  to  her  opprobrious  epl- 
thertB,  has  on  several  oocasions  treated  her  with 
physical  violence,  and  once  in  the  presence  of  her 
children  has  accused  her  of  improper  relations 
mtli  another  man,  while  he  has  not  furnished  her 
the  necessities  of  life,  has  been  indifferent  to 
her  In  sickness,  invited  farm  hands  to  sit  in  the 
same  room  she  wan  occupying,  with  aerflrravatingr 
lansnacre  and  irritating'  manner,  although  no 
singrle  act  was  sufficient  to  endanger  her  life. 

^.  The  allowance  of  $8,500  as  perma- 
nent alimony  to  a  wife  who  is  nearly  helpless. 


requiring  the  constant  attention  of  an  assistant, 
and  not  likely  to  recover  her  healthy  is  not  exces- 
sive where  her  property  is  less  than  $2,000  and 
that  of  her  husband  is  worth  not  less  than  $14,000. 

8*  The  act  of  a  woman  in  leaving  her 
husband  for  cause  is  not  desertion  within 
the  meaning  of  the  Jaw  authorizing  a  divorce  for 
desertion. 

4.  Appellee's  additional  abstract  and 
argpunent  will  not  be  stricken  firom  the 
files  and  appellee  charged  with  costs  of  printing 
the  same  because  not  served  within  the  time  re- 
quired by  the  rules,  where  the  final  submisHlon 
of  the  cause  was  not  retarded  thereby. 

6.  A  woman,  in  a  suit  for  divorce*  may 
be  allowed  a  reasonable  sum  for  an  at^ 

tomey's  fee  in  prosecuting  an  appeal  as  appellee. 

6*  Where  no  intricate  questions  of  law 
were  inTolved*  but  a  large  amount  of  work 
was  necessarily  required  of  plalntUTs  attorney 
in  a  divorce  suit,  a  total  allowance  of  $200  for 
prosecuting  an  appeal  was  held  reasonable. 


NOTB— OriMtty  and  inhuman  treatment  a  around 
for  divorce. 

Legal  cruelty  is  the  willful  and  persistent  causing 
of  unneoeesary  suffering,  whether  in  realization  or 
m  apprehension.  Hoehall  v.  Hoshall,  61  Md.  72,  76; 
Wheeler  t.  Wheeler,  68  Iowa,  511,  86  Am.  Rep.  IMO; 
Morris  T.  Morris,  U  OaL  76;  Carpenter  v.  Oarpenter, 
MUward,  159. 

Personal  violence  or  maltreatment  of  the  person 
to  the  injury  of  health  is  legal  cruelty  (Graham 
V.  Graham,  5  Ses.  Gas.  So.  4th  ser.  1008,1006;  Pater- 
son  V.  Patezson,  7  Bell,  App.  Gas.  837,  12  Bng.  L.  A 
Eq.  19;  Furd  v.  Ford,  104  Mass.  198.  See  David  v. 
David,  27  Ala.  228;  Powelson  v.  Powelson,  22  CaL 
VbB;  Shaw  v.  Shaw,  17  Conn.  180;  Beebe  v.  Beebe,  10 
Iowa.  1S8;  Thomberry  v.  Thomberry,  2  J.  J.  Marsh. 
822^  Coles  V.  Coles,  2  Md.  Ch.  841;  Kenley  v.  KenJey, 
2  How.  (Miss.)  751;  Harratt  v.  Harratt,  7  N.  H.  196; 
Beatty  v.  Beatty,  Wright  (Ohio)  667);  or  conduct 
endangering  Ufe,  Umb  or  health.  Odom  v.  Odum, 
IBQa.286,817;  Beyer  v.Beyer,  60 Wis. 254,  257,  86 
Am.  Bep.  848;  Beebe  v.  Beebe,  10  Iowa,  188, 135; 
Ou-ntliers  v.  Caruthers,  18  Iowa,  206. 

Grael  treatment  may  consist  of  conduct  other 
than  blows.  Mental  anguish  and  wounded  f  eeJings 
constantly  aggravated  by  repeated  insults  and  neg- 
iect  are  as  bad  as  actual  bruises  of  the  person,  and 
that  which  produces  the  one  is  not  more  cruel 
than  that  which  causes  the  other.  Glass  v.  Wynn, 
78  Ga.  319;  Myers  ▼.  Myers,  88  Va.  806;  Sylvls  v.  Syl- 
via, U  Colo.  819. 

The  use  of  improper  language  by  the  husband  to 
the  wife,  and  his  charging  her  with  adultery,  will 
not  justify  a  divorce  where  she  persists  in  receiv- 
tog  frequent  visits  from  a  physician  of  whom  he 


was  Jealous,  as  aU  parties  knew,  and  who  was  not 
more  skillful  or  accessible  than  others.  MoKee  v. 
McKee  aowa)  42  N.  W.  Rep.  872. 

Bepeated  application  of  coarse  epithets  to  a  wife, 
accompanied  once  by  actual  bodily  harm  and  once 
by  a  threat  to  take  her  life,  was  held  to  be  cruelty. 
Freeman  v.  Freeman,  81  Wis.  28^  248,  2i8. 

If  a  husband  charges  his  wife  with  crime,  mali- 
doualy,  it  is  cruel  treatment.  Kennedy  v.  Kenne- 
dy, 60  How.  Pr.  161,  78  N.  Y.  880, 874;  and  see  Gale  v. 
Gale,  2  Robt.  Ecol.  421;  Nogeas  v.  Nogess,  7  Tex. 
688;  Wheeler  v.  Wheeler,  68  Iowa,  611,  86  Am.  Bep. 
240. 

In  an  action  by  a  husband  against  his  wife  for 
separation,on  the  ground  of  abandonment,the  wife, 
showing  that  her  abandonment  was  caused  by  his 
violence  and  insulting  language,  is  entitled  to  an 
affirmative  Judgment  in  her  favor.  Waltermlre  v. 
Waltermire,  13  Cent  Bep.  186, 110  K.  Y.  188, 17  N.  Y. 
aiLlTS. 

Persistence  in  indecent  acts  not  severally  soffl« 
dent  may  be  cruelty.  Briggs  v.  Briggs,  20  Mich. 
84,46,46. 

BeaeonatiU  apprehension  of  injury  suffidenL 

A  reasonable  apprehension  of  injury  is  sufficient; 
the  court  is  not  to  wait  till  the  hurt  is  actually 
done.  Stewart,  Mar.  and  Div.  218,  244;  Tomkins 
V.  Tomkins,  1  Swab.  A  T.  168.  172;  Odom  v.  Odom, 
86  Ga,  286, 817;  also  Graham  v.  Graham,  6  See.  Cas. 
Sc.  4th  ser.  1098, 1GS5;  Paterson  v.  Paterson,  7  Bell, 
App.  Cas.  887, 12  Eng.  L.  ft  Bq.  19;  Hughes  v.  Hughes, 
44  Ala.  098:  Morris  v.  Morris,  14  Cal.  76,  79;  Powel- 
son  V.  Powelson,  22  Cal.  858,  860;  Caruthers  v.  Ca- 
ruthers, 18  Iowa,  266;  Henderson  v.  Henderson,  83 
m.  248;  Ford  v.  Ford,  104  Mass.  198;  Gibbs  v.  Gibbs» 


See  also  15  T^  R.  A.  121;  16  L.  R.  A.  660:  44  L.  R.  A.  725 :  47  L.  R.  A.  750. 
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APPEAL  by  defendaot  from  a  decree  of  the 
District  Court  for  Howard  County  in  favor 
of  plaintifl  in  a  suit  for  divorce  and  alimony. 
Affirmed. 

Defendant  answered  denying  the  aJlegationa 
of  the  petition,  and  bv  a  cross-petition  asked  a 
divorce  from  plaintiff  on  the  grounds  of  deser- 
tion and  other  causes,  and  also  asked  that  a  cer- 
tain 40-acre  tract  of  land  owned  by  plaintiff  be 
adjudged  his  and  the  title  quieted  in  him.  The 
District  Court  rendered  a  decree  in  favor  of 
plaintiff,  divorchig  her  from  defendant,  con- 
firming her  title  to  all  the  real  and  personal 
estate  to  which  she  held  the  legal  title  includ- 
ing the  40-acre  tract  claimed  by  defendant,  and 
required  him  to  pay  her  $8,500  as  permanent 
alimonv. 

Further  facts  appear  in  the  opinion. 

Mr,  W.  K.  Barker  for  appellant. 

Messrs.  H.  T.  Reed  and  Frank  Sayre* 
for  appellee: 

Cruel  and  inhuman  treatment  mav  consist  in 
language  and  conduct  as  well  as  m  personal 
violence. 

Beebe  v.  Beebe,  10  Iowa,  188;  Caruthers  v. 
Caruihers,  18  Iowa,  266;  Cole  v.  Cole,  28  Iowa, 
438;  JSesterhen  v.  Sesterhen,  60  Iowa,  801;  Sack- 
rider  V.  Saekrider,  60  Iowa,  897. 

Persistent  abuse  of  the  wife  in  the  presence 
of  her  children  and  others,  applying  epithets  to 
her,  imputing  a  want  of  chastity,  must  neces- 
sarily wound  the  feelings  and  utterly  destroy 
her  peace  of  mind  and  impair  her  health. 

Wheeler  v.  Wheeler,  53  Iowa.  511. 

A  failure  to  furnish  suitable  clothing  or  nec- 


essary medical  aid  when  sick  is  cruelty  withii^ 
the  meaning  of  the  Statute. 

ffarnett  v.  Barnett,  55  Iowa,  45;  1  Bishop. 
Mar.  and  Dlv.  6th  ed.  g§  726.  786. 

Robinson*  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  was  married  to  defendant  on  the  8d 
day  of  FebruarY.  1857,  and  lived  with  him  a» 
his  wife  until  the  spring  of  1886,  when  she  left 
him.  At  the  time  of  their  marriage  defend- 
ant owned  a  farm  of  160  acre^  in  Howard 
County,  a  small  amount  of  personal  property, 
and  some  money.  Plaintiff  also  had  about 
il25  in  money.  They  at  once  moved  onto  the- 
farm,  and  continued  to  reside  thereon  most  of 
the  time,  and  to  make  it  their  home,  until 
plaintiff  left  defendant  as  aforesaid.  Both, 
were  economiod  and  industrious,  and  they 
succeeded  in  accumulating  considerable  prop- 
erty, the  title  to  the  most  of  which  was  takers 
in  the  name  of  the  husband.  Six  childreu 
were  born  to  them,  all  of  whom  have  reached 
their  majority.  A  few  years  after  their  mar- 
riase  the  defendant  caused  to  be  conveyed  to 
plamtiff  40  acres  of  his  farm,  to  wit,  the  N.  E. 
i  of  the  8.  W.  i  of  section  20,  township  99» 
range  11,  which  is  the  tract  now  in  dispute.  De- 
fendant claims  that  the  conveyance  was  mado 
as  a  precautionary  measure  to  insure  a  living^ 
in  case  he  should  become  financially  embar- 
rassed. In  May,  1885,  plaintiff  was  stricken 
with  paralysis,  and  for  a  considerable  time  was 
confined  to  her  bed,  and  is  still  suffering  from 
that  cause.  Plaintiff  seeks  a  divorce  from  de- 
fendant on  the  ^und  of  inhuman  treatment, 
and  demands  aUmony.    Defendant  asks  a  di- 


18  Kan.  419;  Goodman  v.  Goodman,  26  Mloh.  417, 418; 
Harratt  v.  Harratt,  7  N.  H.  196;  Black  v.  Black,  80 
N.  J.  Eq.216, 221;  Close  v.  Close,  25  N.J.  Bq.  626, 629: 
Kennedy  v.  Kennedy,  78  N.  Y.  869, 874:  Little  v.  Lit- 
tle, 03  N.  C.  22;  Sowers*  App.  89  Pa.  178, 179;  Rhame  v. 
Bhame,  1  MoCord,  Ch.  197;  Latham  v.  Latham,  80 
Gratt.  807;  Freeman  v.  Freeman,  81  Wis.  285,  249; 
Evaos  V.  Evans,  1  Hacrsr.  Consist.  85, 4  Enff.  Bool. 
810, 811;  Beebe  v.  Beebe,  10  Iowa,  183. 

Cruelty  Is  ;suoh  oonduct  in  one  of  the  married 
parties  as,  to  the  reasonable  apprehension  of  the 
other  or  in  fact,  renders  cohabitation  physically 
unsafe  to  a  degree  justif yincr  a  withdrawal  there- 
from.   1  Bishop,  Mar.  and  Dlv.  1 717,  p.  624. 

Threats  and  menaces  from  which  danger  to 
health  and  life  may  be  apprehended  constitute 
cruel  and  Inhuman  treatment.  Kennedy  v.  Ken- 
nedy, 60  How.  Pr.  161,  78  N.  Y.  869;  Powelson  v. 
Powelson,  22  Cal.  858, 860. 

To  entitle  the  wife  to  a  divorce  on  the  ground  of 
cruelty,  the  acts  complained  of  must  be  of  -luch  a 
nature  as  to  justify  a  belief  that  the]  continuance 
of  cohabitation  would  be  dangerous  to  her  life  and 
health.    Vanduzer  v.  Vanduzer,  70  Iowa,  614. 

Insuffldent  i/round  for  divore&. 

Inhuman  treatment  must  endanger  lite.  Whaley 
V.  Whaley,  6(5  Iowa,  647. 

The  causes  must  be  grave  and  weighty,  and  such 
as  show  an  absolute  impossibility  that  the  duties  of 
married  life  can  be  discharged.  See  Chllds  v.  Chllds, 
49  Md.  609,  614;  Qose  v.  Uose,  25  N.  J.  Bq.  526,  629; 
Latham  v.  Latham,  80  Gratt.  807,  82L 

A  divorce  will  not  be  granted  to  a  wife  on  the 
ground  of  inhuman  treatment  endangering  her 
life,  where  th*  parties  have  been  married  more  than 
6L.R.A, 


twenty-five  years  and  have  raised  a  family,  an<^ 
both  have  been  to  some  extent  in  fault,  where  the 
court  Is  satisfied  that  plaintilTs  life  has  not  been 
endangered,  and  thinks  it  not  probable  that  it  will 
be.  Gilbertson  V.  Gilbertson  (Iowa)  41N.  W.  Bep» 
578. 

No  single  act  of  cruelty,  however  severe,  that, 
comes  short  of  endangering  life,  is  sufBcient  to  Jus-> 
tlfya  divorce,  especially  if  it  is  provoked  by  the- 
other  party.  Nye*s  App.  126  Pa.  841, 24  W.  N.  a  121; 
Hoshall  V.  Hoehall,  61  Md.  72,  75.  See  Embree  v. 
Embree,  68  HI.  894, 8B5;  Henderson  v.  Henderson,  88 
HI.  248, 250:  Flniey  v.  Flnley,  9  Dana,  62;  Cooper  v. 
Cooper,  10  La.  249;  Lauber  v.  ICast,  15  La.  Ann.  508; 
Kempf  V.  Kempf ,  84  Mo.  211,  214;  Doyle  v.  Doyle, 
26  Mo.  645:  Cook  v.  Cook,  11 N.  J.  Eq.  195, 196;  Grae. 
cen  V.  Graecen,  2  N.  J.  Eq.  469;  ^Blohards  v.  Eich- 
ards,  87  Pa.  226,  227. 

But  a  single  act  wlU  be  sufficient  if  the  court  is. 
satisfied  it  is  likely  to  be  repeated.  In  such  case, 
the  reasonable  apprehension  is  the  cause.  Lock- 
wood  V.  Lockwood,  2  Curt  Bccl.  281.  7  Eng.  EccL 
114, 125;  Dysart  v.  Dysart,  1  Bobt.  BccL  106, 470, 543; 
Holden  v.  Holden,  1  Hagg.  Consist  453, 4  Eng.  EccL 
462,  464;  French  v.  French,  4  Mass.  587,  668:  Rich- 
ards  V.  Richards,  1  Grant,  Cas.  889, 801;  Beyer  v. 
Beyer,  60  Wis.  264,  257,  88  Am.  Rep.  848;  Johns  t. 
Johns,  67  MiSB.  680, 58L 

Qnderlowa  Code,  12222,  a  divorce  will  not  \m 
granted  for  cruel  and  inhuman  treatment,  where- 
the  only  evidence  thereof  is  that  of  plaintllf,  which 
is  corroborated  only  by  her  daughter,  who  testified 
that  plalntUTs  health  was  injured  by  the  treatment 
she  received,  and  where  the  evidence  is  not  clear  as* 
to  which  party  began  the  trouble,  and  both  admit- 
ted the  use  of  Insulting  epithets  against  each  other.. 
Potter  V.  Potter,  75  Iowa,  211. 
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Torce  from  plaintiff  on  the  ground  of  desertion, 
and  that  his  title  to  the  tract  of  land  herein  de- 
scribed be  quieted. 

1.  The  parties  to  this  action  appear  to  have 
lived  together  in  harmony  for  a  few  years  after 
their  marriage,  but,  as  time  passed,  troubles 
arose  between  them,  and,  for  tifteen  years  be- 
fore their  separation,  quarrels  were  frequent, 
and  they  lived  in  a  state  of  discord  a  large  por- 
tion of  the  time.  The  children  became  in- 
volved, and  were  sometimes  the  occasion  of  the 
difficulties  of  the  parents.  The  eldest,  a  son, 
appears  to  haye  taken  the  part  of  the  father, 
while  the  others,  one  son  and  four  daughters, 
espoused  the  cause  of  the  mother.  Plaintiff 
was  not  at  all  times  without  fault,  but  her  con- 
duct did  not  authorize  or  excuse  that  of  defend- 
ant. He  abused  her  frequently,  and  we  think 
habitually,  addressing  her  with  profane  and 
obscene  language,  applying  to  her  opprobrious 
epithets,  and  on  several  occasions  treating  her 
with  pbysicial  violence.  On  one  occasion,  in 
the  presence  of  several  of  their  children,  he 
falsely  accused  her  of  improper  relations  with  a 
farm  band.  He  denied  her  many  of  the  neces- 
saries of  life,  failed  to  provide  her  with  proper 
clothing,  and  directed  merchants  to  refuse  her 
goods.  He  refused  to  pay  the  physician  for 
the  services  he  rendered  to  plaintiff  during  her 
sickness  of  1885,  until  after  this  action  was 
commenced.  He  misused  the  children  in  her 
presence.  He  was  indifferent  to  her  in  her  sick- 
ness, invited  farm  hands  to  sit  in  the  room 
which  she  was  occupying,  with  aggravating 
language  and  irritating  manner.  At  lengt  b  his 
conduct  became  unendurable,  and  plaintiff  left 
him.  In  this  we  think  she  was  justified.  It  is 
true  that  no  single  act  of  defendant  was  suffi- 
cient to  endanger  her  life,  and  many  of  them 
together  might  not  have  had  that  effect;  but 
there  is  an  intimate  relation  between  the  con- 
ditions of  the  mind  and  body,  and  the  life  of  the 
iHxiy  roAj  be  threatened,  and  even  destroyed, 
through  influences  brouffhtto  bear  upon  the 
iLind.  A  long-continuea  course  of  ill  treat- 
ment, eyen  without  physical  violence,  may 
he  made  as  effectual,  in  many  cases,  to  destroy 
life  as  any  deadly  weapon  would  be.  If  the 
treatment  of  plaintiff  by  defendant,  considered 
us  an  entirety,  is  of  a  nature  to  affect  her  mind, 
undermine  her  health,  and  thereby  endanger 
her  life,  it  is  sufficient  to  entitle  her  to  the  re- 
n-lief  she  demands.  See  Saekrtder  y.  Sackrid- 
tr,  60  Iowa,  397;  C6U  v.  Cole,  28  Iowa,  435; 
Caruihen  y.  Caruthen,  18  Iowa,  268;  Beebe 
V.  Bcesfte,  10  Iowa,  188;  Whtder  v.  Wheeler, 
o3  Iowa,  511;  HanuU  v.  Harnett,  55 
Iowa,  45. 

The  condition  of  plaintiff  improved  some- 
what after  she  was  stricken  in  May,  1885,  and 
l^fore  she  left  defendant,  the  next  spring;  and 
it  is  therefore  urged  that  her  partial  recovery  is 
evidence  that  the  treatment  of  defendant  did 
not  endanger  her  life.  The  evidence  satisfies 
u«  that  her  health  is  much  broken,  and  that, 
while  she  has  partially  recovered  from  the  first 
nttack  of  paralysis,  yet  her  pbysicial  condition 
i«  such  that  she  could  not  endure  the  treatment 
to  which  she  has  been  subjected  by  defendant 
for  many  years,  and  which  we  are  satisfied  she 
«oaId  fxfrmvL  haye  to  suffer  if  ahe  zetumed  to 


him.  We  are  of  the  opinion  that  plaintiff  baa 
fully  shown  a  sufficient  ground  for  divorce. 

2.  Appellant  contends  that  the  amount  al« 
lowed  plaintiff  as  alimony  is  excessive.  He 
claims  that  his  property  is  worth,  in  the  se- 
gregate, less  than  $10,000,  and  that  plaintiff 
has  a  large  amount  of  property  In  her  own 
right  In  his  first  answer,  defendant  fixed  the 
value  of  his  property  at  $14,800.  Making  due 
allowance  for  depreciation  in  values,  and  ex- 
penses of  litigation,  including  amounts  paid  to 
plaintiff  as  temporary  alimony,  we  are  satisfied 
that  his  property  is  worth  not  less  than  $14,000. 
The  property  of  plaintiff  is  worth  less  than 
$2,000.  She  is  nearly  helpless,  requiring  the 
constant  attendance  of  an  assistant, 'and  is  not 
likely  to  recover  her  health.  Her  current  ex- 
penses are  necessarily  somewhat  burdensome, 
and  will  probably  continue  to  be  so.  The  de- 
cree of  the  district  court  was  rendered  on  the 
81st  day  of  July,  1888,  and  provided  for  the 
payment  of  $250  in  thirty  days,  $250  in  six 
months,  $500  in  one  year,  $1,000  in  two  years, 
and  $1,500  in  three  years,  with  interest  at  6 
per  cent  per  annum,  payable  annually.  We 
do  not  think  the  amount  allowed,  in  view  of  all 
the  circumstances  of  the  case,  was  in  any  sense 
excessive. 

8.  The  act  of  plaintiff  in  leaying  defendant, 
having  been  for  cause,  was  not  desertion  with- 
in the  meaning  of  the  law.  The  preponder- 
ance of  the  evidence  shows  that  the  transfer  of 
the  40-acre  tract  of  land  in  controversy  was 
absolute,  without  condition,  and  that  defend- 
ant is  not  entitled  thereto.  Having  failed  to 
show  himself  entitled  to  relief,  it  was  properly 
denied  him  by  the  district  court. 

4.  Appellant  filed  a  motion  in  this  court  to 
strike  from  its  files  the  additional  abstract  and 
argument  filed  by  appellee,  and  to  tax  the  costs 
of  printing  the  same  to  her,  on  the  ground  that 
they  were  not  served  on  appellant  within  the 
time  required  by  the  rules  of  this  court  The 
facts  of  this  case  bring  it  within  the  rule  an- 
nounced in  Tliomas  v.  McDaneld  (Iowa)  41  N. 
W.  Kep.  592,  and,  following  that  rule,  the  mo- 
tion will  be  overruled. 

5.  Appellee  asks  the  allowance  by  this  court 
of  a  reasonable  sum  for  an  attorney's  fee  for 
the  prosecution,  on  her  part,  of  this  appeal. 
We  think  she  is  entitled  to  such  an  allowance. 
Clyde  Y.  Peaty ^  74  Iowa,  48;  Preston  y,  Mirmon, 
65  Iowa,  285. 

The  record  of  the  case  is  voluminous,  the 
transcript  containing  nearly  1,000  pages,  the 
most  of  which  was  prepared  with  a  typewriter, 
and  the  revival  abstracts  containing  over  200 
pages.  No  intricate  questions  of  law  were  in- 
volved, but  a  large  amount  of  work  was  nec- 
essarily required  of  plaintiff's  attorney  to  pre- 
pare the  case  for  submission  in  this  court.  One 
hundred  dollars  was  allowed  plaintiff  at  the 
last  January  Term  of  this  court  for  the  pur- 
pose of  aiding  to  prepare  the  cause  on  her  part 
for  submission.  We  now  make  a  further  al- 
lowance of  $100.  In  addition,  all  costs  of  the 
appeal,  including  printing,  will  be  taxed  to  ap- 
pellant 

Affirmed, 

Granger,  J.,  took  no  part  in  the  decision 
of  this  cause. 
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DARTMOUTH  SPINNING  CO.,  Piff.   in 
Err., 

ACHARD. 

(.— Ga ) 

A  macblnist  employed  by  a  oorporatton 
in  its  fkctory*  not  to  ose  machinery* 
but  to  keep  it  in  g^ ood  order,  and  barlnff 
knowledge  that  some  of  It  is  Imperf  eot,  and  that 
employes  oannot  be  relied  upon  to  prevent  it 
from  becoming  danarerous  for  iaok  of  oil,  takes 
the  risk  of  dJsooveringr  the  condition  of  the  ma- 
chinery at  the  time  he  attempts  to  repair  it,  such 
risk  being  Incident  to  his  vocation.  The  incom- 
petency or  negligence  of  other  employ^  or  of 
officers  or  agents  of  the  corporation,  resulting  In 
putting  the  machinery  out  of  order  and  render- 
ing it  dangerous,  iviU  not  make  the  corporation 
liable  for  an  injury  which  he  sustains  in  handling 
the  machinery  while  engaged,  .without  their  as- 
sistance, in  repairing  it. 

(December  2, 1889J 

ERROR  to  the  Superior  Court  for  Richmond 
County  to  review  a  judgment  for  plaintiff 
in  an  action  to  recover  damages  for  personal  in- 
juries alle/2:ed  to  have  resulted  from  defendant's 
negligence.     Reversed, 

The  case  is  sufficiently  stated  in  the  opinion. 

Mem-s.  J.  S.  &  W.  T.  Davidson  for 
plaintiff  in  error. 

Messrs.  M.  P.  Foster  and  Twifi^ii^s  A 
Verdery  for  defendant  in  error. 

Bleckley,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

According  to  the  declaration,  the  plaintiff,  a 
skilled  carpenter  and  machinist,  erected  and 
put  up  machinery  for  the  defendant  Company 
'Which  he  knew  was  tmsafe.  as  to  certain  parts 
of  it,  for  the  lack  of  self -oilers.  He  knew  that 
no  emplove  could  be  relied  upon  to  keep  it 
oiled,  and  that  the  omission  to  oil  it  properly 
would  render  it  dangerous.  He  admonished 
the  Company  of  the  danger,  protested  more  than 
once  against  the  omission  to  supply  the  needed 
self-oilers,  and  warned  the  Company,  even 
down  to  the  day  he  was  injured,  to  have  the 
oiling  duly  attended  to.  But  the  Company, 
though  promising  lo  heed  his  repeated  notices 
and  warnings,  failed  to  do  so.  He  neverthe- 
less remained  in  its  employment,  and  suffered 
himself  to  continue  charged  with  the  duty  of 
^ving  such  attention  to  the  machinery  from 
time  to  time,  save  as  to  oiling  and  running  it, 
as  might  be  needed,  and  of  performing,  in  the 
capacity  of  carpenter  and  machinist,  everything 
requisite  to  be  done,  or  that  he  might  be  or- 
dered to  do.  Twice  on  the  same  day  his  serv- 
ices became  requisite  in  the  spinning-room  to 
make  corrections  or  repairs  in  the  machinery. 
The  first  time  the  trouble  was  caused  by  the 
want  of  oiling;  and  this  be  discovered,  and 
made  known  to  the  boss.  Later  in  the  day  he 
was  again  called  upon,  in  a  sudden  emergency, 
by  the  boss,  to  look  after  the  shafting,  which 
was  without  self  oilers,  and  put  it  m  order. 
He  found  the  main  belt  had  been  taken  off  and 
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that  the  shafting  had  ceased  running,  and  waa 
BtiU.  For  lack  of  oil,  the  end  of  the  shaft  and 
the  hanger  bad  become  very  hot;  but  he  did 
not  know  that  the  oiling  bad  been  neglected, 
or  that  the  babbitt  had  completely  melted. 
While  he  was  in  the  act  of  taking  off  the  belt»- 
with  extra  care,  the  shaft  and  five  pulleys,  tbe- 
whoieweighingover  600  pounds,  fell  upon  him, 
and  he  was  severely  injured.  The  melting  of 
the  babbitt  was  the  immediate  cause  of  the  fall- 
ing of  the  machinery.  The  declaration  attrib- 
utes the  injury  to  the  Company's  negligence  Id 
not  supplying  the  necessary  self -oilers,  in  not 
properly  oiling  the  machinery,  and  in  employ- 
ing incompetent  and  unfit  persons  for  superin- 
tendent, boss  and  oiler.  A  demurrer,  part  of 
it  going  to  the  whole  declaration,  was  over- 
ruled; and  thus  the  question  arises  whether  a. 
cause  of  action  is  set  forth. 

The  machinery  was  put  up  by  the  plaintiff 
himself,  and  was  not  afterwards  to  be  used  by 
him,  but  by  othei^.  His  subsequent  concern 
with  it  was  only  to  repair  it  and  keep  it  in  order. 
Whatever  defects  it  had,  he  knew;  and  the  fail- 
ure to  oil  it  properly  was  foreseen  and  correctl  v 
predicted  by  himself.  One  instance  of  suca 
failure  had  occurred  on  the  very  day  he  was  in- 
jured, and  this  was  brought  to  his  attention.  If 
he  did  not  know  of  the  second  failure  specifi- 
cally, it  was  within  his  general  knowledge,  a» 
something  likely  to  occur;  and  when  he  saw 
that  the  machinery  was  stopped,  and  that  the- 
stoppage  was  because  of  something  wronff^ 
where  there  were  no  self-oilers,  he  could  ana 
should  have  anticipated  that  it  had  again  oc- 
curred. He  was  not  ignorant  that  the  end  of 
the  shaft  and  the  hanger  had  become  very  hot. 
To  what  should  he  have  ascribed  the  heating 
but  a  lack  of  oil?  He  did  not  know  that  the 
babbitt  had  completely  melted,  but  he  does  nol 
allege  ignorance  that  it  had  melted  in  some  de- 
gree; and  the  declaration  avers  that  the  com- 
plete melting  of  the  babbitt  was  the  immediate 
cause  of  the  falling  of  the  shaft. 

While  it  is  the  duty  of  a  master  to  famish 
his  servant  with  safe  machinery  for  use,  he  i» 
under  no  duty  to  furnish  his  machinist  with 
safe  machinery  to  be  repaired,  or  to  keep  it 
safe  while  repairs  are  in  progress.  Precisely 
because  it  is  unsafe  for  use,  repairs  are  often 
necessary.  The  physician  might  as  well  insist 
on  having  a  well  patient  to  be  treated  and 
cured,  as  the  machinist  to  have  sound  and  safe 
machinery  to  be  repaired.  The  plaintiff  was- 
called  to  this  machinery  as  infirm,  not  as  whole. 
An  important  part  of  his  business  was  to  diag- 
nose the  case  and  discover  what  was  the  mat- 
ter. If  he  failed  in  this  branch  of  his  profes- 
sion, it  was  either  his  fault  or  his  misfortune 
So  far  as  appears,  no  one  knew  more  of  the 
state  and  condition  of  the  machinery  at  the 
time  than  he  did;  and  the  object  of  calling  him 
in  the  room  was  that  he  might  ascertain  the 
cause  of  the  trouble,  and  apply  the  remedy. 
Unfortunately,  he  exposed  himself  before  be- 
coming fully  aware  of  the  extent  to  which  the 
melting  of  the  babbitt  had  gone;  and  it  was  the 
want  of  that  information,  and  not  the  negli- 
gence or  incompetency  of  anyone  connected 
with  the  establishment,  which  brought  about 
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the  iD  junr.  The  incompetency  and  inattention 
of  the  others  gave  him  more  to  do  in  his  voca- 
tion, somewhat  as  a  slcklj  climate  favors  a 
pbvsician's  practice. 

It  is  to  the  interest  of  those  who  use  machin- 
ery for  it  to  he  always  in  ^:ood  condition;  bat 
for  it  to  fail  often,  and  get  out  of  order,  is  ad- 
vantageous to  the  man  whose  business  is  to 
make  repairs.    True  it  is  that  the  risk  of  con* 


cealed  dangers  incident  to  the  work  of  making* 
repairs  is  upon  him,  but  as  the  skilled  machin- 
ist is  best  competent  to  discover  and  avert  such 
dangers,  he  is  the  proper  man  to  incur  the  haz- 
ard. It  seems  to  us  clear  that  the  risk  was  up- 
on the  plaintiff  in  the  present  instance,  and  that 
he  is  without  even  the  shadow  of  a  cause  of  a<y- 
tion  for  the  calamity  which  befell  him. 
Judgm/ent  reversed. 
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1.  Where  tas  receipts  are  received  by 
a  bank  hi  erood  faith  as  deposits,  and  credited 
as  so  much  money,  it  beoomes  at  onoe  Jegally  lia- 
ble to  the  depositor  as  for  so  much  cash  deposit- 
ed. 

8.  In  detenni  fling  the  liability  of  a  bank 
Ibr  frandnlent  representations  as  to 
sotvencyy  made  for  the  purpose  of  inducing 
certain  deposits  in  the  form  of  tax  receipts,  where 
this  depends  on  the  question  whether  the  deposit- 
or had  checked  out  the  whole  amount  deposited 
after  such  representations,  the  time  of  deposit  of 
snch  receipts  is  the  time  when  they  were  delivered 
and  credited  on  depositor's  pass  book  and  the 
taxes  marked  paid  by  him  on  the  tax  duplicate, 
althoufirh  he  was  noc  credited  therewith  on  the 
books  of  the  bank  for  five  days  thereafter. 

'  (November  1, 1889.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Marion  County  en- 
joining him,  as  county  treasurer,  from  en  fore- 
ioff  an  alleged  lien  for  taxes.    Affirmed, 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

3fes8n.  Dnnean,  Smith  A  Wilson  for 
appellant. 
Jfr.  Ralph  Hill  for  appellee. 

Mitchell,  J,,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  and  de- 
cree of  the  Marion  Circuit  Court  by  which 
AVasson,  as  treasurer  of  Marlon  County,  was 
perpetually  enjoined  from  asserting  or  enforc- 
iQGT  an  alleged  lien  for  taxes  against  certain  real 
enate  which  had  been  transferred  to  Robert  N. 
Lamb,  as  the  assignee  of  Alfred  4ind  John  C. 
S.  Harrison.  The  question  for  decision  arises 
upon  the  following  factst  In  April.  1884,  Was- 
son  was  the  treasurer  of  Marion  County,  and 
for  some  months  prior  thereto  kept  an  account 
ID  Harrison's  Bank,  a  private  banking  house 
owned  and  conducted  by  Alfred  and  John  C. 
8.  Harrison  In  the  City  of  Indianapolis.  With 
a  view  of  inspiring  confidence  in  the  solvency 
of  the  firm,  and  to  induce  the  appellant  to  be- 
lieve that  their  bank  was  a  safe  place  for  the 
deposit  of  money,  one  of  the  partners,  at  divers 
times  prior  to  the  23d  day  of  April,  1884,  false- 
Iv  represented  to  him  that  the  firm  was  solvent, 
iliese  representations,  although  relied  on  by 
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the  appellant,  were  known  to  be  false  by  the^ 
member  of  the  firm  who  made  them. 

On  the  date  above  mentioned,  the  appellant, 
as  county  treasurer,  delivered  to  the  partner 
above  referred  to  receipts  for  taxes  due  from 
himself  and  the  firm  and  others  to  the  amount 
of  $2,086.65;  that  amount  being  at  the  samo- 
time  entered  as  a  credit  on  the  pass  book  or 
bank  book  in  which  the  appellant  kept  the  ao* 
count  of  his  deposits  and  checks  with  the  bank. 
At  the  time  the  receipts  were  delivered,  and 
the  credit  entered,  as  above,  the  appellant 
marked  the  taxes  as  having  been  paid  on  the- 
tax  duplicate,  and  charged  himself  with  tho 
several  amounts.  This  credit  included  the- 
amount  assessed  and  due  as  taxes,  the  collec- 
tion of  which  was  enjoined  by  the  decree  from 
which  this  appeal  is  prosecuted.  It  appears 
that  the  credit  for  the  amount  of  the  receipts 
was  not  entered  on  the  books  of  the  bank  until 
the  28th  day  of  April,  1884,  five  days  after  it 
was  credited  by  a  member  of  the  firm  on  tho 
appellant's  pass  book,  at  which  time  the  bal- 
ance to  his  credit  was  $49,764.67.  The  appel* 
lant's  bank  book  was  balanced  on  the  lOth  day 
of  May,  1884.  The  balance  included  the* 
amount  of  the  tax  receipts.  After  that  date 
the  appellant  made  deposits,  and  drew  checka 
against  his  balance,  until  in  July,  1884,  when 
the  bank,  being  insolvent,  suspended  payment 
and  made  an  assignment,  with  a  balance  stand- 
ing to  the  credit  of  the  appellant  amounting  ta 
$9,283.72.  If  the  amount  of  the  tax  receipts, 
is  considered  as  having  been  deposited  in  the 
bank  as  of  the  date  the  credit  was  entered  on 
the  appellant's  pass  book,  then  he  has  drawn 
out  more  than  he  deposited  since  that  date,  in- 
cluding the  $2,080.65.  If,  however,  it  is  not 
to  be  considered  as  deposited  until  it  was  en- 
tered on  the  books  of  the  bank,  no  part  of  it 
has  been  since  drawn  out.  The  learned  court 
below  was  of  the  opinion  that  the  deposit 
should  be  considered  as  made  when  the  appel- 
lant was  credited  with  the  amount  of  his  pas» 
book;  and  that  having  since  that  time  checked 
out  more  than  he  has  since  deposited,  includ* 
ing  the  amount  credited  for  taxes,  he  was  ii> 
no  way  injured  by  the  misrepresentations  con- 
cerning the  solvency  of  the  bank. 

This  conclusion  is  unquestionably  correct 
The  general  rule  which  governs  in  keeping  the 
account  between  a  bank  and  a  depositor  is  that 
as  money  is  paid  in  and  drawn  out,  or  other 
debts  and  credits  are  entered,  by  the  consent 
of  both  parties,  in  the  general  banking  account 
of  the  customer,  a  balance  may  be  considered 
as  struck  at  the  date  of  each  payment  or  entrjr 
on  either  side  of  the  account    National  Ma- 


199 


Indiasa  Sufbxmb  Court. 


Nov., 


AotiM  Bank  ▼.  PiKk,  137  Mass.  998;  Lamb  t. 
Marrii,  118  Ind.  179. 

Ordinarily,  whenever  a  deposit  is  made,  the 
«Tnount  and  date  thereof  is  entered  by  the 
<ia8hier  or  teller  in  the  bank  book  or  pass  book 
of  the  depositor;  and  such  entries .  wnen  made 
by  the  proper  officer,  bind  the  bank  as  admis- 
sions. In  some  cases  it  has  been  held  that  they 
become  conclusive  upon  the  bank  like  an  ac- 
•connt  stated,  when  the  bank  book  is  balanced. 
1  Morse.  Banks,  8d  ed.  §  991. 

The  settled  rule  is,  where  checks,  drafts  or 
other  evidences  of  debt  are  received  in  good 
faith  as  deposits,  if  the  bank  credits  them  as 
so  much  money,  the  title  to  the  checks  or 
-drafts  is  immediately  transferred  to  the  bank, 
And  it  becomes  legaUy  liable  to  the  depositor  as 
for  so  much  money  deposited.  Oragie  v. 
Bddley,  99  N.  T.  181:  Metropolitan  Nat.  Bank 
-V.  Layd,  90  N.  Y.  680. 

So,  when  a  bank  credits  a  depositor  with  the 
«mount  of  a  check  drawn  apon  it  by  another 
customer,  and  there  is  no  want  of  good  faith 
on  the  pert  of  the  depositor,  the  act  of  credit- 
ing is  equivalent  to  a  payment  in  money.  Nor 
-can  the  bank  recall  or  repudiate  the  payment 
because,  upon  an  examination  of  the  accounts 
of  the  drawer,  it  is  ascertained  that  he  was 
without  funds  to  meet  the  check,  though,  when 
the  payment  was  made,  the  officers  labored  un- 
^er  the  mistake  that  there  were  funds  sufficient. 
Bolton  V.  Richard,  6  T.  R  189;  City  Nat.  Bank 
T.  Burw.  68  Ala.  267;  Oddie  v.  National  City 
BanK  45  N.  Y.  785. 

Where,  therefore,  the  holder  of  a  check  or 
other  genuine  instrument  representing  a  fixed 
sum  delivers  it  to  a  bank,  and  receives  an  un- 
<qualified  credit  as  for  a  definite  sum  of  money, 
the  transaction  is  equivalent  to  an  actual  de- 
posit of  80  much  cash  as  of  the  date  of  the 
credit.  First  Nat,  Bank  v.  Burkhardt,  100  U. 
8.  686  [95  L.  ed.  766]. 

Thus,  in  Titv8  v.  Mechanics  Nat.  Bank,  35 
N.  J.  L.  588,  a  dispute  having  arisen  concern- 
ing the  title  of  certain  checks,  the  court  said: 
"They  were  received  and  credited  in  a  cash 
account  as  cash.  ...  By  such  crediting  the 
bank  became  the  owners  of  these  bills,  as  they 
^o  of  legal  tender  notes  or  bank  bills  so  de- 
posited. And,  had  the  defendants  failed  the 
next  day,  the  plaintiffs  could  not  have  demand- 
ed these  identical  checks  as  their  property,  left 
for  collection,  against  a  receiver  or  an  assignee 
in  bankruptcy.  The  plaintiffs  had  received  the 
price  of  these  checks  by  having  it  credited  on 
their  over-drafts,  and  by  drawing  for  it.  Hoff- 
man  v.  First  Nat.  Bank,  46  N.  J.  L.  604;  9 
Morse,  Banks,  §§  569,  570. 

Id  like  manner,  accordiing  to  the  opinion  of 
Lord  Eldon,  if  bills  are  deposited  and  entered 
in  the  customer's  account  as  cash,  with  his 
knowledge  and  consent,  so  that  he  becomes  en- 
titled to  draw  against  the  amount,  he  will  there- 
by be  precluded  from  claiming  the  bills.  Ex 
parte  Sargeant,  1  Rose,  158;  Ayres  v.  F'armers 
<t-  M.  Bank,  79  Mo.  421;  Storv,  Ag.  §228,  note. 

Upon  principle,  I  here  can  be  no  reason  why, 
if  parties  choose  to  treat  a  deposit  of  paper  or 
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other  securities  as  cash,  so  that  it  is  available 
to  the  depositor  as  cash,  the  transaction  should 
not  be  refiurded  as  equivalent  to  a  deposit  of 
money.  Thus,  as  was  said  by  Wallace,  J.,  in 
8t.  Louis  &  8.  F,  £L  Co.  v.  Johnston,  97  Fed. 
Rep.  948:  '*  When  a  sight  bill  is  deposited  with 
a  bank  by  a  customer  at  the  same  time  with 
money  or  currency,  and  a  credit  is  given  him 
by  the  bank  for  the  paper.  Just  as  a  uke  credit 
is  given  for  the  rest  of  the  deposit,  the  act 
evinces  unequivocally  the  intention  of  the 
bank  to  treat  the  bill  and  the  money  or  cur- 
rency, without  discrimination,  as  a  deposit  of 
cash,  and  to  assume  towards  the  depositor  the 
relation  of  a  debtor,  instead  of  a  bailee  of  the 
paper.  If  the  customer  assents  to  such  action 
on  the  part  of  the  bank  by  drawing  checks 
against  the  credit,  or  in  any  other  wav,  he 
manifests  with  eaual  clearness  his  intention  to 
be  treated  as  a  depositor  of  money."  If,  by 
mutual  consent,  the  bank  and  the  appellant 
choose  to  treat  the  tax  receipts  as  so  much  cash 
deposited  to  the  credit  of  the  latter,  the  trans- 
action must  be  regarded  as  according  to  the  in- 
tention of  the  parties  at  the  time. 

The  conclusion  which  follows  from  what 
has  preceded  is  that  when  the  appellant  trans- 
ferred the  tax  receipts  to  the  bank,  and  re- 
ceived credit  for  the  amount  thereof,  the  trans- 
action was,  in  legal  effect,  the  same  as  if  he  had 
deposited  the  amount  in  cash.  He  had  the 
right  to  draw  his  check  against  it  the  next 
moment  after  the  credit  was  entered,  precisely 
as  if  he  had  made  the  deposit  in  money.  More- 
over, the  court  finds  that  he  did  check  against 
it  so  as  to  actually  draw  the  amount  out  of  the 
bank.  This  beinff  so,  the  result  is,  assuming 
that  there  was  no  traud  in  the  transaction  when 
the  tax  receipts  were  delivered,  and  the  taxes 
marked  paid  on  the  duplicate,  and  the  appel- 
lant was  credited  on  his  bank  book  with 
$9,066.65  as  cash,  he  in  legal  effect  received  the 
amount  of  the  taxes  in  cash  and  the  transaction 
was  consummated  and  closed,  precisely  as  if 
the  bank  had  paid  the  taxes,  and  then  received 
the  money  on  deposit  from  the  appellant  on  the 
28d  day  of  April,  1884.  First  Nat.  Bank  y. 
Burkhardt,  supra. 

We  need  not  inquire  whether  or  not  the  facts 
found  present  such  a  case  as  would  have  en- 
titled the  appellant  to  set  the  transaction  aside 
on  the  ground  of  fraud,  and  obtain  a  preference 
over  other  creditors  of  the  bank.  It  is  enough 
to  say  that,  having  received  credit  as  for  so 
much  cash  deposit^,  and  having  checked  out 
a  sum  of  monev  after  the  credit  was  given 
him,  which  included  the  amount  of  the  tax 
receipts  for  which  he  obtained  credit,  he  is  not 
in  a  situation-  to  say  that  the  taxes  which  he 
claims  the  right  to  collect  were  not  in  fact  paid. 
He  must  stand  precisely  as  any  other  depositor 
whose  monev  was  obtained  by  the  false  repre- 
sentations or  the  officers  of  the  bank,  since  he 
has  been  content  to  let  the  transaction  stand  un- 
til, by  the  assignment,  the  rights  of  other  credi- 
tors who  may  be  in  like  situation  with  him  have 
intervened.    There  was  no  error. 

Tie  judgment  is  affirmed,  with  costs. 
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LOUISVILLE,  NEW  ALBANY  &  CHI- 
CAGO  R  CO.,  Impleaded,  etc..  Appt., 

V. 

Mary  E.  LUCAS  et  ai, 
(....IncL....) 

1*  The  omiflBion  of  mere  formal  gtatements 
will  not  vitiate  a  special  verdict  in  which  the  facts 
are  properly  stated. 

2.  A  railroad  company  must  make  it 
WKte  for  passengers  to  leave  its  cars  and  stations, 
and  to  that  end  they  may  demand  that  the  sta- 
tions, approaches  and  accessories  used  by  it  shall 
be  kept  in  a  safe  condition. 

8.  The  company  must  U^ht  it«  stations 
and  platfbrms  if  passengers  are  discharged 
after  dark. 

4.  A  railroad  oompanar  Is  bound  to  keep 
In  a  safe  condition  a  platform  connecting  its 
station  with  that  of  another  company  and  used 
\ry  hath  companies  in  transferring  baggage  and 
freight  from  one  road  to  the  other,  and  which 
paseengeiB  are  likely  to  suppose  was  intended  f '.r 
their  use  In  passing  between  the  stations;  and 
henoe  will  be  responsible  for  injuries  resulting 
from  its  defective  condition  to  one  of  Its  passen- 
gers who  is  using  it  for  that  purpose,  without  no- 
tice that  such  use  is  Improper,  although  the  de- 
fect which  causes  the  injuries  is  in  fact  located 


upon  the  portion  of  the  platform  belonging  to 
the  other  company. 

6.  A  carrier's  nefflig^nt  act,  from  which 
an  injury  results,  win  be  deemed  its  proximate 
cause,  unless  the  consequences  were  so  unnat- 
ural and  unusual  that  they  could  not  have  been 
foreseen  and  provided  against  by  the  highest 
practicable  care,  although  the  precise  accident 
which  occurred  might  not  have  t>een  anticipated. 

6*  One  nesrlig^nt  person  cannot  escape  li- 
ability for  nu  negligence  because  the  negligonco 
of  a  third  person  concurred  in  producing  the  in- 
Jury. 

7*  The  Iket  that  one  Injured  by  anp 
other's  neelis^ence  at  the  time  of  the  acd* 
dent  did  all  thatthe  most  prudent  person  could 
well  have  done  under  the  circumstances,  will  ab- 
solve him  from  the  charge  ot  contributory  negli- 
gence. 

8*  It  Is  competent*  on  cross-examlna- 
tion«  to  ask  a  medical  witness  his  opinion  as  to 
the  probable  results  of  an  injury  to  a  person  for 
the  purpose  of  testing  his  skilL 

(June  18, 1889.) 

APPEAL  by  defendaDt,  the  Louisville,  New 
Albany  &  Chicago  Railroad  Company, 
from  a  judgment  of  the  Circuit  Court  of  Por- 
ter County  ID  favor  of  plaintiff,  and  against  it 


Vora—Garrtor  cf  fHjmengen ;  raUroad  company  to 

Keep  Ua  pUUforms  and  avproaeha  in  safe 

eondUion, 

The  words  **care  and  diligence**  mean  the  utmost 
care  consistent  with  the  carrier's  undertaking  with 
the  peaeenger,  and  with  a  due  regard  for  all  the 
other  matters  which  ought  to  be  considered  in  oon- 
doctlng  the  business.  Dodge  v.  Boston  A  B.  Steam- 
ship Co.  2  L.  R.  A.  88, 148  Mass.  807, 89  Alb.  L.  J.  211. 

A  railroad  company  stopping  a  passenger  rar  at 
a  point  where  there  is  no  platform  owes  a  passen- 
ger, not  only  a  reasonably  safe  appliance  for  en- 
abling hei  to  alight,  but  the  safest  that  has  boen 
known  and  tested.  Missouri  Fao.  B.  Co.  v.  Worth- 
am,  T8  Tex.  25, 8  L.  R.  A.  888. 

As  a  genera]  rule,  railroad  companies  are  bound 
to  keep  In  a  safe  condition  all  portions  of  their 
platforms  and  approaches  thereto  to  which  the 
public  do  or  would  naturally  resort,  and  all  por- 
tiona  of  their  station  grounds,  reasonably  near  to 
the  platforms  where  passengers  taking  passage  on 
their  cars  would  naturally  or  ordinarily  be  likely 
to  go.  Union  Pac  B.  Go.  v.  Sue,  25  Neb.  772;  Reed 
T.  Axtell,  84  Va.  231;  Oentral  R.  Co.  v.  Thompson, 
76  Ga.  770;  Oreen  v.  Pennsylvania  R.  Co.  (Pa.)  86 
Fipd.  Rep.  68;  Louisville,  N.  A.  ft  a  B.  Co.  v.  Lucas, 
U«  Tnd.  563. 

The  duty  of  keeping  premises  safe,  even  as 
sgalnst  a  mere  licensee,  may  arise  where  afflrm- 
ative  neirligence  in  management  of  the  premises 
would  be  likely  to  submit  persons  exercising  a  priv- 
ilege theretofore  permitted  to  danger.  Larmore 
V.  Crown  Point  Iron  Co.  8  Cent.  Bep.  408, 101  N.  Y. 

m. 

A  leas  degree  of  care  is  required  of  a  railroad 
company  in  regard  to  the  condition  of  the  np- 
pniachoB  to  its  cars— such  as  platforms,  halls,  stair- 
ways, etc.,  than  that  of  the  roadbed,  machinery, 
etc:  the  rule  being  that,  in  regard  to  the  former, 
the  company  is  bound  simply  to  exercise  ordinary 
eare  In  view  of  the  dangers  to  be  apprehended. 
Kelly  ▼.  Manhattan  B.  Co.  8  L.  B.  A.  74, 112  N.  Y. 
i£L 

Tb  oharg*  a  defendant  with  negligence  In  failing 
6L.R.A. 


to  keep  its  premises  in  safe  condition,  whereby  ao» 
cident  and  injury  have  resulted  to  another,  ho 
must  have  dooe  or  omitted  to  do  an  act  by  which  a 
legal  duty  or  obligation  has  been  violated.  Trask 
V.  Shotwell  (Minn.)  42  N.  W.  Bep.  OW. 

The  company  is  liable  in  failing  to  provide  a 
proper  platform,  or  to  notify  passengers  going  on 
the  platform  of  the  approach  of  a  train.  Union 
Pac.  B.  Co.  V.  Sue,  25  Neb.  772. 

Where  it  leaves  the  platform  of  its  depot  in  an 
unsafe  condition  it  is  liable  for  any  injuries  to  a 
passenger,  although  precisely  such  an  accident  as 
actually  occurred  might  not  have  been  anticipated. 
LouisviUe.  N.  A.  ft  C.  R.  Co.  v.  Lucas,  119  Ind.  588. 

Where  there  is  an  unguarded  hole  left  in  a  pas- 
sageway, at  its  station,  likely  to  be  used  by  per- 
sons going  to  and  from  its  cars,  It  is  negligence, 
Oreen  v.  Pennsylvania  H.  Co.  88  Fed.  Rep.  66. 

Where  a  phitform  maintained  Jointly  by  two 
railroad  companies  for  the  purpose  of  enabling 
passengers  to  paaa  from  the  depot  of  one  of  the 
companies  to  that  of  the  other  is  negligently  left 
in  an  unsafe  condition,  both  companies  are  liable 
to  a  passenger  for  Injuries  sustained  while  passing 
over  such  platforms.  Lucas  v.  Pennsylvania  Co. 
(Ind.»  21  N.  B.  Rep.  972;  LouisvUle,  N.  A.  ft  a  B.  Co. 
V.  Lucas,  119  Ind.  588. 

Duty  to  light  statiom. 

It  is  the  duty  of  railroad  companies  to  have  their 
stations  lighted  for  the  accommodation  and  safety 
of  passengers  arriving  or  departing  upon  their 
trains  during  the  darkness,  and  they  are  liable  to 
them  for  Injuries  from  the  want  of  such  lights,  un. 
leas  such  injuries  are  contributed  to  by  the  passen- 
gers^ own  negligence.  Fordyce  v.  Merrill.  49  Ark. 
277;  Grimes  v.  Pennsylvania  Co.  (Ohio)  86  Fed.  Rep. 
72. 

A  railroad  company  must,  for  the  safety  of  Iti 
passengers,  properly  light  its  platform  within  a 
reasonable  time  before  the  arrival  and  departure 
of  trains.  Grimes  v.  Pennsylvania  Co.  mpra ;  Ala- 
bama G.  8.  B.  Co.  V.  Arnold,  84  Ala.  150,  5  Am.  BL 
1ft 


See  also  14  L.  R.  A.  278;  16  L.  R.  A.    545;  17  L.  R.  A.  310;  19  L.  R.  A.  460;  21 
L.  R.  A.  316;  32  L.  R.  A.  101;  43  L.  R.  A.  833. 
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Ikdiana  Bufbemb  Court. 


Jmn^ 


in  an  action  to  recover  damages  for  personal 
injuries  in  which  it  bad  been  united  as  defend- 
ant with  the  Pennsylvania  Company.  Af- 
firmed. 

The  case  suificiently  appears  in  the  opinion. 

Meurs.  OBOvgB  W.  Friedley  and 
Georfi^  R.  Eldridm  for  appellant. 

Messrs.  H.  A.  GUlett  and  £.  D.  Crum- 
paeker,  for  appellee,  Mary  E.  Lucas: 

A  passenger  has  a  right  to  presume  that  a 
railrcwd  company  has  performed  the  duty  im- 
posed upon  It  by  law. 

Cincinnati,  W.  db  M.  B.  €h.  r.  FleUrs,  80 
Ind.  ie8,  179:  Bbearm.  &  Bedf.  Neg.  g  81; 
Mve  V.  Flack,  90  Ind.  206, 208. 

The  law  "requires  of  railroad  companies 
due  regard  for  the  safety  of  passengers,  as  well 
in  the  locatioD,  construction  and  management 
of  the  station  buildings,  platforms  and  means 
of  egress,  as  in  their  previous  transportation." 

Gapnor  v.  Old  OaUmy  dbN.KCo.  100  Mass. 
215. 

The  lights  at  the  station  of  a  railway  com- 
pany must  be  enough  to  guide  and  direct 
strangers  who  are  wholly  unacquainted  with 
the  locality. 

Addison,  Torts,  g  245;  Buenemann  y.  8L 
PavX,  M.  A  M.  B.  Oo.  82  Minn.  890, 18  Am. 
&  Eng.  R  R  Cas.  158;  Stafford  v.  Hannibal 
dtSLJ.R  Oa.4  West.  Rep.  790, 22  Mo.  App. 
838;  Ptnist^  v.  OMeago,  8t.  L.AN.O.B.(k. 


84  La.  Ann.  777.  44  Am.  Bep.  444;  PaUm  r. 
Chiea^  4b  N,  W.ROo.^  Wis.  524;  McEtm^ 
V.  Mich,  Cent.  B.  Oo.  51  Mich.  601.  47  Am. 
Bep.  596.  See  McDonald y.  Okieago  AN.  W. 
B.  Co.  26  Iowa,  124:  Stewart  v.  Intematumal 
4bO.N.B.Go.^  Tex.  289,  87  Am.  Bep.  758. 

It  is  clearly  a  duty  owing  to  passengers  to 
either  insist  upon  repairs  or  withdraw  from  all 
arrangements  for  Joint  use  of  the  platform. 

F&niMton  Y.  Chicago,  St.  L.  db  N.  0.  B.  Co. 
84  La.  Ann.  Tr[\BeairdY,  Connecticut  4bP.  B. 
B.  Oo.  48  Vt  101. 

The  test  of  proximate  cause,  where  the  act  of 
a  third  person  intervenes,  is  to  be  found  in  the 
probable  injurious  consequences  which  were 
to  be  anticipated,  not  in  the  number  of  subse- 
quent events  and  agencies  which  might  arise. 

LaneY.  Atlantic  Works,  111  Mass.  186;  J9»2^ 
man  y.  Indianapolis  C.  db  L.  B.  Co.  76  Ind. 
166;  Harriman  v.  Pittsburgh,  0.  db  St,  L.  B, 
Oo.  9  West.  Bep.  488,  448,  45  Ohio  St  11. 

The  efficient  and  predominating  cause,  ia 
producing  a  given  event  or  effect,  though  there 
may  be  subordinate  and  dependent  causes  in 
operation,  must  be  looked  to  in  determining 
the  riehts  and  liabilities  of  the  parties  con- 
cerned. 

Baltimore  db  P.  R  Oo.  v.  Beanmf,  42  Md. 
117,  approved  in  Terre  Haute  db  I.  B  Oo.  v. 
Buck,  96  Ind.  858.  See  Winkler  y.  St.  Louie, 
LM.db  &  B.OO.S  West.  Bep.  488,  21  Mo. 


Bep.  864.  See  New  York,  a  ft  St.  L.R.  Go.  v.  Doane, 
1 L.  a  A 167.  note,  16  West.  Bep.  466. 116  Ind.  486. 

Proximate  and  remote  eauee  cf  Injury- 

Whenever  one  person  is  oompeUed  by  the  act  or 
omteion  of  another  to  do  some  act  from  which  In- 
jury to  faUDself  is  reasonably  and  naturally  to  be 
apprehended,  and  injury  does  result  from  tt,  such 
Injury  should  be  regarded  as  a  consequence  of  the 
act  or  omission  of  the  other.  Handelun  v.  Burltnsr- 
ton,  a  B.  ft  N.  a  Go.  78  Iowa,  700. 

When  one  has  violated  a  duty  imposed  upon  him 
by  the  common  law,  be  should  be  held  liable  to 
every  person  injured  thereby  whose  injury  is  the 
natural  and  probable  consequence  of  his  miscon- 
duct.  Sealev.Gulf,aft8.F.B.Oo.66Tex.S74. 

The  damage  to  be  recovered  must  always  be  the 
natural  and  proximate- consequence  of  the  act 
complained  rof.  Vedder  v.  Hildretb,  9  Wis.  427; 
Walker  v.  EUis,  1  Sneed  <Tenn.)  615;  Sedgw.  Dam- 
ages, 06. 

The  result  must  be  the  natural  and  probable  con- 
Eequence  of  the  act  (Bhrgott  v.  New  Fork,  96  N.  Y. 
264;  Wiley  v.  West  Jersey  B.  Co.  44  N.  J.  L.  247),— 
one  which  could  have  been  foreseen  m  the  light  of 
the  attending  ciroumstanoes,— if  the  act  does  not 
amount  to  wanton  wrong  (Milwaukee  ft  St  P.  B. 
Oo.  V.  KeUogg,  94  U.  S.  400  <24  L.  ed.  S50);  Soheffer 
V.  Washington,  a  M.  ft  G.  S.  B.  Oo.  106  U.  S.  249  (86 
L.  ed.  1070);  Schmidt  v.  Mitchell,  84  01. 196;  Bhif  ord 
▼.  Johnston,  82  Ind.  426;  OampbeU  v.  Stillwater,  82 
Minn.  808;  Barnes  v.  Texas  ft  N.  O.  B.  Oo.  68  Tez. 
660;  The  Netting  HIU,  L.  B.  9  Prob.  Div.  106;  At- 
klDSon  y.  (Goodrich  Transp.  Co.  60  Wis.  141;  Vioaia 
▼.  Wilcocks,  8  East,  1;  Memphis  ft  C.  B.  Co.  v. 
Beeves, 77  U.S.  10 WaU.  176  (19  L.ed.  909);  CulT  v. 
Newark  ft  N.  Y.  B.  Co.  85  N.  J.  L.  17),— though  it 
be  not  the  necessary  result.  Ifiller  v.  St.  Louis, 
I.M.ft  S.B.Co.7  West  Bep.  122. 90  Mo.  889;  Balti- 
more  City  Pass.  B.  Co.  t.  Kemp,  61  Md.  74. 

It  is  not  necessary  to  a  defendant's  liability,  af- 
ter his  negligence  has  been  established,  to  show,  in 
addition  thereto,  that  the  consequences  of  his 
negligence  could  have  been  foreseen  by  him;  it  Is 

See  also  7  L.  R.  A.  628;  12  L.  R.  A. 
»  L.  R.  A.  199. 


suiBcient  if  the  injuries  are  the  natural,  thoug>b 
not  the  necessary  or  inevitable,  result  of  the  negli- 
gent fault,-4ucb  injuries  as  are  likely,  in  ordinary 
droumstances,  to  ensue  from  the  act  or  omlssioD 
in  question.  Miller  v.  St.  Louis,  L  M.  ft  &  B.  Co. 
supra. 

The  law  *'contenteth  itself  with  the  immediate 
cause,  and  Judgeth  of  acts  by  that,  without  lookinsr 
to  any  further  degree.**  Bacon,  Max.  of  the  Law« 
Begula  1;  Broom,  Max.  166. 

Damages  which  are  the  legal  and  natural  fesuU 
of  the  act  done,  though  to  some  extent  contingent* 
are  not  too  remote  to  be  recovered.  Taylor  Mf  gr. 
Co.  V.  Hatcher  (Gaj8  L.  B.  A.  667,  89 Fed.  Bep. 440. 

If  the  wrong  and  the  resulting  damage  are  not 
known  by  common  experience  to  be  naturally  an<l 
usually  m  sequence,  and  the  damage  does  not,  ao- 
cording  to  the  ordinary  course  of  events,  follow 
from  the  wrong,  then  'the  wrong  and  the  damage 
are  not  sufficiently  conjoined  or  concatenated  a» 
cause  and  effect  to  support  an  action.  Haley  v. 
Chicago  ftN.  W.  B.  Co.  21  Iowa,  16;  Marble  v.  Wor. 
oeeter,4  Gray,896;  Anthony  v.  Slald,  U  Met  S90; 
Silver  V.  Frasier,  8  Allen,  888;  Dale  v.  Grant,  84  N. 
J.L.  142;  Crain  v.  Petrie, 6  Hill,  SO. 

When  two  causes  co-operate  to  produce  the 
damage  resulting  from  the  injury,  the  proximate 
cause  is  the  originating  and  efficient  cause  which 
sets  the  other  cause  in  motion.  Lapleine  v.  Mor- 
gan^ L.ftT.B.ftaOo.li:i.B.A.878,40La.  Ann. 
661. 

So,  where,  by  the  acts  of  omission  or  commissloii 
of  defendants,  their  horses  ran  away  and  colllde<l 
with  a  carriage,  caushig  the  horses  attached  there- 
to to  be  dashed  down  a  depression  fa  the  road, 
throwing  one  of  the  occupants  of  the  carriage  to 
the  ground  and  killing  her,  there  was  direct  causal 
connection  between  the  collision  and  the  killlusr. 
Belk  V.  People,  16  West  Bep.  69, 126  UL  684. 

And  where  a  peison  traveling  by  night  aloncr  « 
country  road,  in  a  wagon  driven  by  a  man  known 
by  him  to  be  drunk,  is  overturned  and  injured  by 
being  precipitated  down  an  unfenced  bank  at  the 
side  of  the  road,  the  drunkenness  of  the  driver,  ana 


257,  482;  14  L.  R.  A.  743;  20  L.  R.  A.  582; 
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iicb.55. 

When  a  (jeneral  subject  is  opeoed  by  an  ex- 
amination in  chief,  the  croes-ezamiDinfl:  coon- 
eel  may  so  fully  into  the  details,  and  may  put 
the  case  before  the  expert  witness  in  various 
phases. 

LouiwOU,  N,A,diC.B,  €h.  v.  Falvey,  1 
West  Bep.  888,  104  Ind.  409,  421. 

Elliott,  OK  J.,  deUvered  the  opinion  of  the 
ooort: 

The  appellee  in  her  complaint  charges  the 
sppeUant  and  the  Pennsylvania  Company  with 
ne^igence  In  suftering  a  platform  adjohiing 
their  stations  at  Wanatah  to  become  unsafe, 
and  avers  that  without  fault  on  her  part  she 
fell  through  a  hole  in  the  platform,  and  was 
severely  and  permanently  injured.    The  Penn- 

Slvania  Company  was  awarded  Judgment  on 
e  special  verdict,  and  the  appellant  alone 
prosecutes  this  appeaL  No  objections  have 
been  urged  to  the  complaint  in  argument,  and 
we  do  not,  therefore,  give  a  synopsis  of  it. 

The  special  verdict  is  not  ill,  although  it 
does  not  contain  the  usual  formal  conclusion. 
When  the  facts  are  properly  stated,  the  omis- 
sion of  mere  formal  statements  will  not  vitiate 
a  special  verdict.  The  special  verdict  reads 
thus:  "  We,  the  Jury,  having  been  required 
to  find  a  special  verdict  in  this  action,  do  find 


the  facts  in  the  case  to  be  as  follows:  That 
said  defendants  are,  respectively,  railroad  cor- 
porations of  and  in  the  State  of  Indiana,  and 
were  such  at  the  time  of  the  injury  hereinafter 
mentioned.  That  at  the  time  of  such  injury, 
and  for  several  years  prior  thereto,  the  said  de- 
fendants were  respectively  controlling  and 
operating  railroads,  the  road  of  said  Pennsyl- 
vania Company  running  through  the  State  of 
Indiana  from  east  to  west,  and  through  the 
Counties  of  La  Porte  and  Porter,  m  said 
State:  and  the  one  of  said  defendant  Louis- 
ville, New  Albany  &  Chicago  Railway  Com- 
pany running  through  said  State  from  north 
to  south,  and  through  said  County  of  La 
Porte.  That  said  railroads,  at  the  time  of 
such  injuiy,  did  and  for  twenty-five  years 
prior  thereto  had  crossed  each  other  at  grade, 
and  nearly  at  riffht  angles,  at  the  Village  of 
Wanatah,  in  said  County  of  La  Porte.  That 
those  in  control  of  said  respective  railroads 
had  during  all  of  said  twenty-five  years  solic- 
ited and  invited  an  interchange  of  freight  and 
passenger  traffic  at  said  point  of  crossing,  and 
at  the  time  of  such  injury  said  defendants 
were  doing,  and  for  five  years  prior  thereto 
had  been  doing,  a  large  business  in  the  way  of 
interchange  of  freight  and  passeneers  at  said 
point,  each  maintaining  a  regular  station, 
with  passenger,  ticket  and  freight  offices 
at  saia  point,  and  transferring   freight  and 


not  the  def  eoti  ve  oonditlon  of  the  road,  to  the  prozi- 
Bato  cause.  Henhey  v.  Mill  Greek  Twp.  Road 
Gomia.  (Fa.)  8  Oentw  Bep.  MB. 

pjaintura  neffligeaoe,  In  order  to  bar  a  recovery, 
magt  have  been  a  proztmate  oause  of  the  injury. 
Oornwall  v.  Charlotte,  aAA.ILOo.97N.  a  11: 
Homer  v.  WQUams,  100  N.  a  280;  VlTShila  Midland 
B.  Go.  V.  White,  84  Ya.  406. 

The  ooatifbntory  neffUsenoe  of  a  driver  is  nothn- 
putalde  to  a  passenger,  so  as  to  defeat  his  right  of 
sotion  for  personal  Inturles  to  whloh  defendant's 
negligenoe  dJreotly  oontributed.  Sheffield  v.  Oen- 
tral  v.  OMeph.  Co.  (Ohio)  80  ITed.  Bep.  104. 

The  negUiTBnoe  of  a  responsible  agent  Interven- 
tog  between  the  defendant's  negUgenoe  and  the  In* 
jury  suffered  breaks  the  oansal  oonneotlon  between 
the  twoL  But  If  the  Intervening  act  or  negllgenoe 
Is  a  natoxBl  or  probable  result  of  the  original  neg- 
llgenoe, the  latter  will  be  regarded  as  the  prozl- 
mate  oaoae  of  the  Injury.  Mahogany  v.  Ward,  IB 
B.I. — ^,  Index  DD,  160. 

Where  one  paying  toll  breaks  through  a  defeotlve 
board  of  the  bridge  on  a  dark  night  and  Is  preolpl- 
teted  Into  a  river,  the  fact  that  he  knew  suoh  de- 
feet  and  ita  location  does  not  defeat  his  right  of  ao- 
doD  against  the  bridge  oompany.  Monongahela 
Bridge  Oou  v«  Bevard  (PaO  10  Gent.  Bep.  41S. 

Men  error  fii»  fuOffmma  In  eow  ofdanoar^  not  eon- 
Uibutory  negUgenee, 

When  the  whole  transaction  is  the  ooourrenoe  of 
a  moment,  a  man  is  not  to  be  held  responsible  for 
ooDtribntory  negllgenoe  If  he  ens  In  his  estimate 
of  the  danger  that  oonfronti  him.  GkK>drloh  v. 
New  York  Gent,  ft  H.  R.  B.  Go.J»N.  Y.  8.  &  707. 

If  defendant  has  so  acted  as  to  induoe  plaintiff, 
acting  with  reasonable  prudence,  to  Inour  the  dan- 
ger; or  if  plaintiff,  by  defeDdant*8  negllgenoe,  is 
pteoed  In  a  situation  of  peril,  to  eeoape  whloh  he 
vofamtarfly  incurs  another  danger,  defeudant  is 
Uable,  although  pUUntlff  may  not  in  the  emergenoy 
kave  parsned  the  courae  whloh  ordinary  prudenoe 
would  have  dictated.  Harris  v*  GUnton  Twpw  7 
WeaL  Bep.  000, 04  Mloh.  4tf • 
OLu&A. 


Where  a  person  is  subjected  to  danger  by  the 
fault  of  another,  the  oourt  cannot  say  that  one 
course  or  the  other  taken  to  avoid  the  danger  is  the 
more  haaardoua,  and  was,  under  the  circumstances, 
contributory  negligence.  Hawkins  v.  Johnson,  8 
West.  Bep.  2B0, 105  Ind.  80. 

Where  a  passenger  is  injured  by  the  negligence 
of  a  carrier,  an  act  done  by  the  former  in  the  face 
of  impending  danger,  for  the  purpose  of  avoiding 
the  same,  does  not  oonstitute  ^'contributory  negU- 
genoe," although  It  may  in  fact  have  helped  to  pro- 
duce the  Injury  complained  of.  Ladd  v.  Pbster 
(Or.)  81  Fed.  Bep.  887. 

A  stage-coach  proprietor  is  liable  for  an  injury  to 
a  passenger  caused  by  the  negligent  overturning 
of  the  coach,  notwithstanding  the  pasKnger  con- 
tributed to  the  injury  by  his  own  raahnees,  impru- 
dence or  indiscretion  at  the  time  of  the  acddeDt^ 
if  he  did  only  what  a  person  of  ordinary  prudence 
would  probably  have  done  under  the  same  dzoum- 
Btances.   Lawrence  v.  Green,  70  GaL  417. 

The  driver  of  a  carriage  on  a  dark  night,  hearing 
a  buggy  coming  at  full  speed  toward  him,  to  not 
negligent  in  taking  the  side  of  the  rpad  belonging 
to  him,  although  had  he  remained  where  he  was 
the  Injury  would  have  been  avoided.  Flower  v. 
Wltkovsky,  00  Ifich.  871, 14  West.  Bep.  44. 

The  rule  that  a  man  in  a  position  of  danger  tonot 
responsible  for  a  mistake  of  Judgment  in  getting 
out  to  subject  to  the  qualification  that  he  must  have 
gotten  into  the  danger  without  negligence  or  fault 
of  hto  own.  Pennsylvania  B.  Go.  v.  Aiken  (Pa.)  20 
Pittsb.  L.  J.  N.  8. 188. 86  W.  N.  a  18,  post, — . 

Where  two  persons  approach  each  other  upon  a 
road  oovered  with  snow,  through  which  a  track  has 
been  broken  for  teams,  the  one  on  foot  and  the 
other  In  a  sleigh,  and  they  come  into  collision,  and 
the  one  on  foot  to  injured,  the  fact  that  he  did  not 
step  out  of  the  beaten  track  to  allow  the  other  to 
pass  to  not  conclusive  evidence  of  contributory 
negligence.  Kendall  v.  Kendall,  7  New  Eng.  Bep. 
100, 147  Mass.  488. 

A  verdict  will  not  be  annulled  merely  because  in- 
arttflolal  expreasions  and  words  are  used  in  framing 
it.   State  V.  Wilson,  1L.B.  A.  706, 40  La.  Ann,  TSl. 


See  also  7  L.  R.  A.  848;  16  L.  R.  A.  787. 
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the  baggage  of  passengen  from  one  to  the 
other. 

*'  That  the  said  defendant  LouisTille,  New 
Albany  &  Chicago  Hailwav  Company  to  the 
north  of  said  crossing  bad  a  main  track  and 
one  side  track  east  of  and  immediately  adjoin- 
ing the  same,  and  about  ten  feet  east  of  said 
side  track  had  a  building  thirty-six  Teet  ]ong,the 
north  half  of  which  was  used  and  occupied  by 
said  Company  as  a  passengei  waiting- room  and 
ticket  and  tefcgraph  office,  and  the  south  half 
thereof  as  a  freight- room,  and  in  front  of  such 
building,  and  extending  to  the  said  side  track, 
a  platform  at  an  elevation  of  about  one  foot 
from  the  grade  of  its  tracks,  which  building 
was  forty-seven  feet  north  of  said  crossing. 
That  said  defendant,  the  Pennsylvania  Com- 
pany, to  tbe  east  of  said  crossing  had  one  main 
track  and  a  side  track  north  oi  and  immedi- 
ately adjoining  the  same,  and  about  ten  feet 
north  of  said  side  track  a  freight-houfie  forty- 
one  feet  long,  and  in  front  ot  such  freis^ht- 
house,  and  extending  to  said  side  track,  a 
platform  at  an  elevation  of  about  three  feet 
from  the  grade  of  its  tracks,  without  any  steps 
leading  down  therefrom  to  ihe  ground,  which 
freigbt-house  was  forty-one  feet  east  of  said 
crossing. 

**That  said  defendant  Pennsylvania  Com- 
pany had  a  passenger  ticket  office  on  the  south 
side  of  its  main  track,  about  175  feet  east  of 
such  crossiDg,  with  a  gravel  walk,  on  the 
grade  of  its  track,  extending  from  a  little  east 
of  said  ticket  office  nearly  to  the  crossing, 
along  which  walk  it  received  and  discharged 
its  passengers.  That  there  was  a  platform 
about  twenty  feet  wide  extending  from  said 
Pennsylvania  Company's  freight-house,  and 
connected  with  and  joining  on  to  the  said 
platform  in  front  thereof,  and  so  extending 
thence  westward  along  and  abutting  on  said 
side  track,  to  a  point  where  it  joined  and  con- 
nected with  a  like  platform,  about  ten  feet 
wide,  extending  southward  from  said  platform 
in  front  of  said  passenger  and  freight-house  of 
the  defendant  Louisville,  New  Albany  &  Chi- 
cago Railway  Company,  and  so  joining  and 
connecting  at  the  angle  formed  by  said  cross- 
ing. That  such  platforms,  and  the  respective 
extensions  thereof  aforesaid  to  such  junction 
thereof  were  under  the  charge  and  control  of 
the  respective  defendants  on  whose  tracks  thev 
abutted  as  aforesaid,  and  were  used  by  both 
said  defendants,  for  the  entire  length  thereof, 
for  their  joint  use  and  convenience,  for  the 
transfer  of  freight  and  baggage  by  one  to  the 
other,  respectively.  That  said  platforms  were 
so  constructed  and  joined  together  as  aforesaid 
as  to  form,  and  they  did  form,  one  continuous 
passa^way,  without  Interruption,  or  any  vis- 
ible hindrance  to  the  use  thereof  by  passengers, 
and  were  so  constructed  and  joined  together  as 
to  lead  one  unfanuliar  with  the  locality  to 
suppose  that  they  were  intended  for  the  use 
and  convenience  of  passengers  in  and  from 
tbe  said  station-house  of  the  defendant  Louis- 
ville, New  Albany  &  Chicago  Railway  Com- 
pan}'  to  that  of  the  other  defendant,  and  so  as 
naturally  to  invite  such  use. 

"  There  was,  however,  a  way  of  going  from 
said  station  of  the  Louisville,  New  Albany  & 
Chicago  Railway  Company  to  the  other,  con- 
sisting of  a  plank  walk  about  five  feet  wide, 
6  L.R.  A. 


on  a  grade  with  their  tracks,  and  lending  from 
said  elevated  platform  ^across  said  side-track, 
and  thence  southward  between  the  main  and 
side  tracks,  to  a  point  about  fifteen  feet  nortii 
of  the  main  track  of  the  Pennsylvania  Com- 
pany, arid  thence  southeastwardly  diagonally 
acioss  such  last-mentioned  track,  to  the  Routh 
side  thereof,  and  connecting  there  with  the 
aforesaid  gravel  walk,  which  last- mentioned 
route  and  way  was  the  one  ordinarily  used 
by  pnssenscers.  That  the  foregoing,  so  far  aa 
therein  stated,  represents  the  situation,  con- 
dilioa,  use  and  control  of  all  the  premises  in 
question  at  the  time  of  the  injury  hereinafter 
mentioned,  and  for  five  years  prior  thereto. 

"At the  time,  however,  of  such  injury,  the 
said  platform,  so  extending  from  said  Penn- 
sylvania Company's  freight  house  to  such 
junction  and  connection,  was  old,  decayed 
and  greatly  dilapidated  and  out  of  reptiir;  and 
about  fifteen  feet  east  of  such  junction  there 
was  a  hole  in  said  last^men tinned  platform, 
caused  by  the  breakage  of  planks  therein,  of 
the  size  and  fdr  the  space  of  three  to  five  feet 
either  way,  which  hole  was  then,  and  had 
been  and  remained,  open  and  wholly  un- 
guarded for  tbe  period  of  four  months  prior  to 
such  injury,  and  the  existence  thereof,  as  well 
as  such  general  condition  of  such  platform, 
was  during  all  said  time  well  known  to  both 
the  defendants.  That  there  was  during  all  of 
said  time  a  ditch  running  under  said  platform, 
and  immediately  under  said  hole  and  open 
space,  and  the  distance  from  the  top  of  such 
platform  to  the  bottom  of  such  ditch  was 
seven  and  one  half  feet. 

"That  on  the  12th  day  of  November,  1885, 
the  plaintiff  in  this  cause  was  a  passenger  for 
hire  on  one  of  the  regular  passenger  trains  of 
the  defendant  Louisville,  New  Albany  &  Chi- 
cago Railway  Company  from  the  south,  dea- 
tineil  for  Wanatah  aforesaid,  and  intending 
there  to  take  a  train  on  said  Pennsylvania 
Comi^ny's  road.  That  such  train  on  which 
plaintiff  was  so  traveling  arrived  at  and 
stopped  in  front  of  the  said  passenger  house 
of  said  Louisville,  New  Albany  <&  Chicago 
Railway  Company,  at  Wanatah  aforesaid,  at 
6.80  P.  M.  of  that  da^r.  That  it  was  then  after 
nightfall,  dark  and  raining.  That  she  alighted 
from  said  train,  and  tbe  train  immediately 
moved  on  and  away.  That  said  platform  was 
wholly  unlighted,  and  there  was  no  light  vis- 
ible in  or  about  said  passenger  house  or  tbe 
platform,  or  the  tracks  in  front  thereof,  nor 
any  person  in  attendance  thereon  or  present 
thereabouts.  That  plaintiff  was  wholly  unfsr 
miliar  with  said  premises,  only  knowing  the 
general  direction  from  one  station  to  the  other. 
That  she  so  alighted  between  said  tracks,  and, 
discerning  tbe  outlines  of  said  elevated  plat- 
form in  front  of  such  passenger  house,  she 
stepped  at  once  to  and  upon  the  same,  and 
from  there,  looking  around,  she  did  not,  and 
by  reason  of  the  darkness  could  not,  discover 
such  walk  between  the  tracks,  nor  any  en* 
trance  to  such  station  building,  but  could  and 
did  discover  the  said  elevated  platform,  ex- 
tending southward  in  the  direction  of  the 
other  road.  That  she  had  no  notice  or  knowl- 
edge of  the  existence  of  such  walk  between 
the  tracks  of  the  Louisville,  New  Albany  & 
Chicago  Railway  Company.    That  after  look- 
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in;  ftbout  sbe  did  not  nor  could  she  see  or 
bear  any  person  about  the  premises,  and  there 
were  no  lights  visible,  except  in  the  distance, 
and  upon  or  heyond  the  said  Pennsylvania 
Company's  railroad.  Thai  there  was  barely 
itufficient  lleht  to  enable  a  person  to  seethe  gen- 
eral ouUin^  of  said  buildings  and  platforms. 
That  said  plaintifiF  knew  of  no  other  way,  and, 
i^appoaing  and  believing  that  the  said  plat- 
form, so  extending  souub,  was  the  way,  and 
I  be  only  way,  from  said  station  at  which  she 
iligbted  to  the  other,  she  carefully  walked 
along  the  same  southwardly  to  such  Junction, 
and  turned  thence  pastwara  on  said  Pennsyl- 
vania Company's  platform,  still  supposing  and 
believing  as  aforesaid,  and  without  any  notice 
or  knowledge  of  any  defect  or  imperfection  in 
said  platform,  and  unable,  on  account  of  the 
darkness,  to  discern  any  defect  or  imperfection 
therein;  and,  so  walkm^  on  carefully  and  at 
a  moderate  gait,  she  suddenly,  and  without 
notice  or  warning,  stepped  into  and  fell 
through  the  hole  aforesaid,  to  the  bottom  of 
said  diich,  and  by  reason  of  such  fall  she  suf- 
fered severe  and  permanent  physical  injuries, 
whereby  she  was  and  is  damaged  in  the  sum 
of  $4,500.  That  during  all  the  time  from 
her  alighting  from  such  train  to  the  occurrence 
of  such  fall  and  injury  the  plaintiff  was  exer- 
cising such  care,  caution  ana  prudence  as  per- 
sons of  ordinary  prudence  would  and  do  exer- 
cise under  like  circumstances. 

"Now  if,  upon  the  facts  aforesaid,  plaintiff 
is  entitled  to  recover  against  the  defendants  or 
either  of  tbem,  then  we  find  for  the  plaintiff, 
and  assess  her  damages  at  f  4,S00." 

The  plaintiff,  as  a  passenger  of  the  appel- 
lant, was  entitled  to  demand  that  the  stations, 
approaches  and  accessories  used  by  it  should 
be  kept  in  a  safe  condition.  A  carrier  of 
pa^ngers  is  under  a  duty  to  provide  and 
maintain  safe  alighting  places,  and  for  a 
breach  of  this  duty  must  respond  in  damages 
to  a  passenger  who,  without  contributory  fault 
on  bis  part,  is  injured  by  a  negligent  failure  to 
perform  tbis  duty.  Terre  UauU  db  L  R,  Co,  v. 
Buck,  96  Ind.  846;  OindnnaU,  II.  d  LB,  Co. 
V.  Carper,  113  Ind.  36,  11  West.  Rep.  231; 
Upamcre  v.  Great  Western  R.  Co.  19  C.  B. 
N.  S.  183:  Burgen  v.  Qreat  Western  R.  Co. 
6  C.  B.  N.  8.  923;  Clussman  v.  Long  Island 
R.  Co.  73  N.  T.  606;  McDonald  v.  Chicago  d 
y.W.  B.  Oo.2»  Iowa,  134;  MeKona  v.  Mich' 
igan  rent,  R.  Co.  61  Mich.  601. 

Where  passengers  are  discharged  after  dark, 
it  is  tbe  duty  of  the  railroad  company  to  light 
its  stations  and  platforms.  ^ose$  v.  Louisville, 
y.  O.  d!  T.  R.  Co.e^lA.  Ann.  649;  Stewart  v. 
International  d  O.  N.  R.  Co.  f^  Tex.  389; 
Fotsfjih  ▼.  Boston  d  A.  R.  Co.  103  Mass.  510; 
Beard  ▼.  Connecticut  <ft  P.  /?.  A  Cb.  48  Vt  101 ; 
Buenemann  v.  St.  Paul,  M.  d  M.  R.  Co.  83 
Minn.  890;  (iuaife  v.  Chicago  d  K  W.  R.  Co. 
48  Wis.  518;  Qaynar  v.  Old  Colony  dN.R.Co, 
lOO  Mass.  215. 

The  duty  of  a  railway  carrier  does  not  end 
when  it  provides  safe  cars,  engines  and  appli- 
ances, for  its  duty  extends  so  far  as  to  require 
it  tn  provide  means  for  passengers  to  safely 
enter  its  cars  at  its  stations,  and  that  duty  also 
requires  the  carrier  to  make  it  safe  for  them  to 
leave  its  cars  and  sta tions.  After  the  passenger 
has  left  the  can  and  stations  of  a  railway  car- 
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rier,  its  duty  as  a  carrier  ceases,  but  not  until 
then.  Cincinnati,  H.  d  I.  R,  Co.  v.  Carper, 
supra. 

It  was  the  dutv  of  the  appellant  to  keep  the 
platform  which  is  used  in  conjunction  with  (he 
Pennsylvania  Company  in  a  safe  condition. 
The  situation  of  the  platform  and  the  manner 
of  its  construction  were  such  as  to  make  it  the 
duty  of  tbe  appellant  to  see  that  it  was  safe; 
for  it  was  bound  to  know  that,  if  it  became 
unsafe,  the  lives  and  limbs  of  its  passengers 
were  put  in  peril.  A  railroad  company  may 
not  be  bound  to  foresee  and  provide  against 
accidents  that  no  one  could  by  tbe  highest  de- 
gree of  practicable  care  anticipate;  hut  it  is 
bound  to  use  the  bij^hest  degree  of  practicable 
care  to  provide  against  accidents  to  passengers 
that  may  be  foreseen  and  prevented.  Louis' 
viUe,  N.  A.dC.R.  Co.  v.  Wood,  118  Ind.  644, 
13  West  Rep.  808;  Wabash,  St.  L.  d  P.  R. 
Co.  ▼.  Locke,  113  Ind.  404,  11  West.  Rep.  877; 
Terre  Haute  dLILCo.r.  Ruck,  supra;  Bin'- 
ford  V.  Johnston,  83  Ind.  436;  LouisviUe  d  N. 
R.  Co.  V.  Schmidt,  81  Ind.  364;  Cravfordsvais 
V.  Smith,  79  Ind.  808;  Wagner  v.  Goldsmith,  78 
Ind.  517;  Billman  v.  Indianapolis,  C.  d  L.K 
07.76  Ind.  166. 

The  negligence  of  the  appellant  in  leaving  a 

f>latform  constructed  as  was  the  one  described 
n  the  verdict  in  a  dangerous  condition,  without 
lights  or  guards,  might  have  been  expected  to 
bring  upon  a  passenger  just  such  an  injury  as 
tbe  plaintiff  actually  rec<'ivcd,  and  the  appel- 
lant was  in  fault  for  not  foreseeing  and  guard- 
ing against  what  did  occur.  The  consequences 
which  resulted  were  the  natural  consequences  of 
tbe  appellant's  breach  of  duty,  and  it  must  an* 
swer  to  the  injured  person.  Bh/tli  v.  Birming- 
ham Water  Works  Co.  1 1  Excb.  785 :  Hoag  v.  Lak$ 
Shore d  M.  S,  R  Co,S^  Pa.  393;  Smith  v.  lA)n- 
don  dS.  W,  R.  Co,h,IL6  C.  P.  14;  Indian- 
apolis, P,  d  C,  R.  Co.  V.  Pitzer,  109  Ind.  179, 4 
West.  Rep.  350. 

It  is  not  necessary  that  precisely  such  an  ac- 
cident as  actually  occurred  might  be  antici- 
pated, for  there  is  liability  if  it  was  probable 
that  some  injury  might  result  from  a  negligent 
breach  of  duty. 

We  have  disposed  of  the  argument  of  appel- 
lant, which  asserts  that  the  negligence  attributed 
to  it  was  not  the  proximate  cause  of  the  ap- 
pellee's injury  in  what  we  have  said;  for,  as 
the  authorities  all  declare,  if  the  iniury  resulted 
from  the  negligent  act  of  the  defendant,  that 
act  will  be  deemed  tbe  proximate  cause,  unless 
the  consequences  were  so  unnatural  and  un* 
usual  that  they  could  not  have  been  foreseen 
and  provided  against  by  the  highest  practicable 
care.  The  authorities  we  have  cited  declare 
the  doctrine  we  have  stated,  as  do  those  which 
follow,  and  many  others.  Bishop,  Non-Con- 
tract Law,  §§  456,  457;  Wharton,  Neg.  3d  ed. 
§77. 

If  it  were  granted  that  the  negligence  of  the 
Pennsylvania  Company  concurred  with  that 
of  the  appellant  in  causing  the  appellee's  injury, 
it  would  not  exculpate  the  latter.  It  is  not 
legally  |X)ssible  that  one  negligent  person  may 
escape  liability  because  the  negligence  of  an- 
other  concurred   in    producing  the    injurv. 

Pittsburgh,  C.  d  St.  L.  R,  Co.  v.  Spencer,  98 
Ind.  186;  Sl*/ter  v.  Mersereau,  64  N.  Y.  188; 
Barrett  v.  Third  Aw.  ^  0?.  45  N.  Y.  638; 
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Thmnp.  K^.  1068;  Bishop,  Non-Contract  Law, 
8578. 

The  question  here  is  jnot  as  to  the  rights  of 
the  appellant  against  the  Pennsylvania  Com- 
pany, but  the  question  is.  What  are  the  rights 
of  a  passenger  which  the  appellant  had  under- 
taken to  carry  safely?  The  duty  wluch  rested 
upon  the  appellant  we  have  already  defined, 
and  it  only  remains  to  add  that  there  Is  a  right 
of  action,  although  the  Pennsylvania  Companv 
may  also  have  been  guilty  of  culpable  negli- 
gence. 

The  special  verdict  vecy  satisfactorily  shows 
that  the  appellee  was  not  guilty  of  contributory 
negligence.  Bhe  had  a  right,  within  reasonable 
limits,  to  rely  upon  the  presumption  that  the 
Company  had  done  its  duty,  and  that  the  plat- 
form was  safe.  Nave  v.  Flack,  90  Ind.  SOS- 
SOS;  Bishop,  Non  Contract  Law,  §  682. 

She  did  all  that  the  most  prudent  person 
could  well  have  done  under  the  drcumstancea, 
and  this  was  all  that  the  law  requires.  She 
had  a  rifbt,  in  the  situation  she  was  placed  by 
the  appellant,  to  proceed,  usine  care  and  caution 
as  she  did,  and  the  injury  which  she  received 
is  attributable  solely  to  the  culpable  fault  of 
the  railroad  companies.  Terre  Haute  it  L  B, 
Co.  V.  Buck,  supra. 

In  considering  whether  or  not  passengers  are 
In  fault,  it  may  be  taken  into  account  that  they 
are  Justly  entitled  to  presume  that  the  dutv  of 
making  stations,  approaches  and  surroundings 


safe  has  been  performed.    Bishop,  Non-Con- 
tract Law,  g  lOHO. 

On  cross-examination,  one  of  the  medical 
witnesses  was  asked  whether  the  present  de- 
bilitated condition  of  the  plaintiff  might  not  be 
produced  either  directly  or  indirecuy  by  the 
fall  she  received;  and  another  was  asked: 
*'  What  might  be  the  result  of  a  dislocation  of 
the  kidneyf  And  the  appellant's  counsel  as- 
serts that  the  trial  court  erred  in  permitting  the 
questions  to  be  asked.  In  our  Judgment,  coun- 
sel are  clearly  in  error.  It  is  competent  to  ask 
a  medical  witness  his  opinion  as  to  the  probable 
results  of  an  inluiy  to  the  person,  on  direct 
examination;  and  It  is  certamly  competent  to 
ask  such  a  question  on  cross-examination  where 
one  of  the  chief  objects  is  to  test  the  skill  and 
professional  knowledge  of  the  witness.  Oooc^ 
iHn  V.  State,  96  Ind.  650;  Wabaeh  R  Co.  t. 
Savage,  110  ind.  166,  6  West.  Rep.  299;  Loui^- 
viUe,  N.A.dkO.B.€h,  ▼.  Falvey,  104  Ind.  409, 
1  West  Rep.  868;  LauieviOe,  If.  A.  A  0.  R. 
€h.  Y.  Wood,  118  Ind.  644-688, 13  West  Rep. 


We  cannot  hold  that  the  damages 
are  excessive,  for  there  is  abundant  evidence 
that  the  appellee  was  very  severely  injured, 
and  that  her  injuries  are  of  a  permanent  nature. 

Judgment  £^firmed. 

Motion  for  rehearing  overruled  September 
10, 1889. 
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James  T.  PERKINS,  Trustee 

e. 

Lewis  C.  DYER,  Appt. 

(....Hd. ) 

A  promise  to  pay  tazee»  made  by  a  taxpayer 
after  the  expiration  of  the  time  prescribed  for 
oolleotion  by  Md.  Code,  art  SI,  1 88,  will  take  tbem 
out  of  the  operation  of  the  Statute  and  make 
them  enf  oroible. 

(December  17, 1880.) 

APPEAL  from  an  order  of  the  Circuit  Court, 
Prince  George's  County,  overruling  a  mo- 
tion to  dissolve  an  injunction  against  collection 
at  taxes.    Reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  R.  B.  B.  Chew,  for  appellant: 

There  is  no  limit  to  the  duration  of  the  lien 
except  that  fixed  by  the  Statute  itself,  and 
there  is  none  under  this  Statute  where  the  par- 
ties from  whom  the  taxes  mav  be  demanded  do 
not  plead  the  Statute  or  waive  its  provisions, 
or  by  their  conduct  are  estopped  from  pleading 
it.    The  proceeding  is  in  rem. 

Escfibach  v.  PitU,  6Md.  77. 

It  is  not  a  presumption  of  law  that  a  debtor 
will  plead  the  Statute  of  Limitations  to  every 
claim  to  which  it  may  be  pleaded;  such  a  pre- 
sumption cannot  receive  the  sanction  of  any 
court  of  law  or  equity. 

BurOee  v.  State,  4  Md.  274. 

The  plea  of  limitations  is  not  favored  in  the 
law;  a  partjr  is  never  bound  to  make  it,  and 
may  waive  it  at  his  option. 

Farmers  Bank  v.  aprigg,  11  Md.  889. 
6L.RA. 


Neither  party  shall  reap  any  advantage  from 
his  own  fraud. 

Shutte  V.  Thompson,  82  U.  8.  15  Wall.  151 
(21 L.  ed.  128). 

No  one  can  rely  upon  the  Statute  asainst  « 
claim  after  any  act  done  or  sanctioned  oy  him 
which  implies  an  abandonment  of  such  defense, 
or  that  the  claim  is  to  be  met  upon  its  merit. 

Wdch  V.  Stewart,  2  Bland,  Ch.  87;  MeMeehen 
V.  Chase,  1  Bland,  Ch.  86,  noU  e. 

Where  delay  in  bringing  suit  is  caused  by  the 
request  of  the  defendant,  and  his  promise  to 
pay  the  debt,  and  not  to  avail  himself  of  the 
plea  of  the  Statute,  he  will  not  be  allowed  to 
plead  the  Statute,  as  it  would  be  against  equity 
and  good  consdence;  but  in  such  case  thecrea- 
iter  must  bring  his  action  within  the  statutory 
length  of  time  after  such  promise  and  request 
for  delay. 

Joyn^  V.  Massep,  97  N.  C.  148,  4  Gen.  Dig. 
(1889)  p.  1251,  par.  669. 

Agreements  to  waive  proceedings  to  preserve 
and  enforce  statutory  liens  upon  real  estate 
taxed  have  been  expressly  recognized  by  the 
Supreme  Court  of  New  Hampshire. 

Winnimseogee  Lake  0.  dk  W.  Mfg.  Co.  ▼.  Gil- 
ford,  6  New  Eng.  Rep.  897,  64  N.  H.  614. 

A  naked  promise  not  to  plead  the  Statute  of 
Limitations  to  a  debt  already  barred  is  not 
sufficient;  but  a  promise  to  pay  will  be  sas- 
tained,  as  founded  on  the  original  claim,  and 
continues  it  in  force. 

Stoekett  v.  Sasse&r,  8Md.  879. 

In  this  State  promises  to  pay  open-aocoant 
debts,  or  claims  not  under  seal,  mtva  always 
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lieen  held  safBcieot  to  remoTe  the  bar  of  the 
Statute  as  to  such  daims,  and  to  gtve  the  liirbt 
to  sue  upon  the  original  cause  of  action  and  not 
upon  the  new  promise. 

Barney  v.  Smith,  4  Har.  &  J.  486;  (Hif>er  ▼. 
Oray,  1  Har.  &  G.  204;  KnigM  ▼.  H<nm,  29 
Md.  194. 

In  Green  y.  Seymour,  6  New  Eng.  Kep.  867, 
59  Vt.  459,  the  Supreme  Court  of  Vermont 
held  it  to  be  questionable  whether  any  consid- 
eration other  than  the  original  indebtedness 
was  necessary  to  support  a  new  promise  to  pay 
the  debt,  and  declared  a  new  promise  to  pay 
the  debt  in  legal  effect  to  be  the  same  as  an 
agreement  to  waive  the  Statute  of  Limitations. 

The  case  shows  a  consideration  other  than 
the  orieinal  indebtedness,  which  was  held  to 
be  sufficient 

PaddockY,  CoOy,  18  Vt  485;  BurUmr.  Ste- 
teng,  24  Vt  181;  Steam$Y.  StearM,^2Yi,  678. 

The  proceeding  to  enforce  the  collection  of 
delinquent  taxes  is  in  rem. 

Rev.  Code  1878,  p.  105;  art.  11,  g$  49,  50; 
Staiey.  Philadelphia,  W.  dkB.  R.  C7o.45Md.  876. 

Taxes  are  not  ordinary  debts,  but  of  para- 
mount obligation,  and  generally  not  regarded 
as  collectecTuntil  paid  by  those  on  whose  prop- 
erty they  have  been  levied. 

iStote  V.  BrewMter,  8  West  Rep.  596,  44  Ohio 
6t  249;  Jadt  v.  Weinnett,  2  West  Rep.  86, 115 
Bl.  105;  Cooley,  Taxn.  18. 

The  priyilege  of  pleading  the  Statute  is  in  the 
nature  of  an  exemption  and  should  be  strictly 
construed,  and  not  be  permitted  when  clearly 
Traived,  or  the  acts  and  conduct  of  the  party 
are  such  as  to  constitute  an  estoppel. 

AUantie  d  P,  B.  Co,  v.  Lekueur  (Ariz.)  1  L. 
R.  A.  244.  2  Inters.  Com.  Rep.  189;  lUinois  Mat. 
F.  Ina.  Co.  v.  Archdeacon,  82  EL  236,  25  Am. 
Rep.  818;  Smith  v.  Niagara  F.  Ins,  Go.  1  L.  R. 
A  218,  60  Vt  682;  Button  v.  Marx,  12  Cent 
Rep.  B99, 69  Md.  256;  Belt  v.  Blacldmm,  28  Md. 
227;  8tat€  v.  McGwrty,  60  Md.  878;  Stockeit  v. 
SuKer^  8  Md.  874;  Maryland  F,  Ins.  Co.  v.  Qus- 
doff.  43  Md.  514. 

A  court  of  equity  will  not,  under  such  cir- 
cumstances, lend  its  aid  to  the  consummation 
of  a  fraud  or  a  deceit  "He  who  bath  com- 
mitted ioiquity  shall  not  have  equity." 

Med  ford  v.  Levy,  2  L.  R.  A.  86»,  81  W.  Va. 
649;  Ilershey  v.  WHting,  50  Pa.  244;  Odessa 
Tramtcays  Go.  v.  Mendel,  L.  R.  8  Cb.  Div.  285; 
1  Pom.  £q.  Jur.  484,  898;  Roman  v.  MM,  42 
Md.  518. 

Mr.  OeorM  C.  Merriek,  for  appellee: 

A  collector  lias  no  right  or  power  to  sell  real 
estate  for  county  taxes  after  four  years  from 
date  of  levT,  if  the  person  from  whom  they  are 
demandabfe  pleads  the  law  requiring  them  to 
be  collected  within  four  years  from  date  of 
levy  in  bar  of  their  recovery. 

Alexander  v.  Walter,  8  Gill,  259;  Md.  Laws 
1874.  chap.  488,  §  82;  Parkins  v.  Oait?ter,  70 
lld.184. 

Taxes  are  not  a  debt  in  the  sense  used  by  the 
bw  when  treating  of  the  revival  of  a  debt  by 
new  promise. 

Cooley,  Taxn.  1;  Black,  Tax  Titles,  g  45; 
Eschbaeh  v.  Pitts,  6Md.  71. 

The  law  impowering  thedrcnit  court  to  ex- 
tend time  of  collectors  and  sheriffs  \a  in  subor- 
dmation  to  time  limited,  within  which  taxes 
must  finally  be  collected  or  be  barred. 
6L.R.A. 


See  Code.  §17,  art.  67,  p.  726;  State  v.  Dor- 
sey,  d  Gin  &  J.  16. 

Robinson*  J.,  delivered  the  opinion  of  the 
court: 

The  main  question  in  this  case  turns  on  the 
construction  of  section  88  of  article  81  of  the 
Code,  which  provides  that  all  county  and  city 
taxes  shall  be  collected  witbin  four  years  after 
the  same  shi^  have  been  levied,  and  if  not  col* 
lected  within  that  time  the  parties  from  whom 
such  taxes  are  demanded  may  plead  the  section 
in  bar  of  any  recoveiy  of  the  same. 

The  taxes  in  controversy  have  been  levied 
and  uncollected  more  than  four  years,  and  the 
question  is  whether  a  promise  to  pay  them  by 
the  party  from  whom  they  are  demanded  takes 
such  taxes  out  of  the  operation  of  the  Statute. 
The  object  of  the  Statute,  it  is  said,  was  to  en- 
force the  speedy  collection  of  taxes;  and  if  the 
collector  has  neglected  to  collect  them  within 
the  time  preseri^,  it  would  be  against  publio 
policy  to  allow  him  to  enforce  their  payment, 
even  though  the  party  from  whom  they  are  de- 
manded may  have  admitted  them  to  be  due  and 
may  have  promised  to  pay  the  same.  We  can- 
not agree  to  this  construction  of  the  Act. 

Taxes  are  levied  annually  to  meet  the  annual 
expenses  of  the  county  and  ciu*  government, 
and  if  the  object  was  to  provide  ror  their  speedy 
collection,  we  can  hardly  sup]>09e  the  Le/i:isla- 
ture  would  have  extended  the  time  of  their  col- 
lection to  so  long  a  period  as  four  years.  Nor 
do  we  see  how  the  public  is  to  be  benefited,  or 
any  public  policy  subserved,  by  denying  the 
right  to  collect  such  taxes  after  the  expiration 
of  the  time  prescribed  by  the  Act  in  cases  where 
the  taxpayer  admits  them  to  be  due  and  baa 
promised  to  pay  them.  And  besides  the  Lcub^- 
islature  had  bv  other  Acts  made  ample  provu- 
ion  for  the  collection  of  county  and  city  taxes. 
It  had  provided  that  a  copy  of  the  tfnnual  as- 
sessment of  such  taxes  should  be  delivered  to 
the  county  and  city  collectors  within  ten  days 
after  the  assessment;  and  that  such  collectors 
should,  witbin  six  months  after  its  receipt,  col- 
lect and  pay  to  the  county  and  city  authorities 
all  taxes  thus  levied;  and,  upon  failuro  to  do  so, 
their  bonds  were  made  liable  to  suit,  and  the 
collectors  themselves  liable  to  indictment  and 
punishment.  By  these  Acts  full  provision  was 
made  for  the  speedy  collection  of  such  taxes. 

Prior  to  the  Act  of  1862,  chap.  75,  and  the 
Act  of  1874,  chap.  488,  there  was  not,  as  we  all 
know,  any  Statute  of  Limitations  applicable  to 
the  collection  of  taxes,  and  the  obiect  of  these 
Acts  was  to  prescribe  a  time  within  which 
county  and  dty  taxes  should  be  collected,  and 
unless  collected  within  that  time,  to  allow  the 
party  from  whom  they  are  demanded  the 
privilege  of  pleading  the  provisions  of  the  Act 
m  bar  of  theu*  recovery.  These  Acts  are  noth- 
ing more  nor  less  than  Statutes  of  Limitations 
applicable  to  the  collection  of  county  and  city 
taxes,  and  founded  on  the  same  reasons  and 
policy  as  all  other  statutes  and  limitations  are 
founded,  and  must  be  construed  in  accordance 
with  the  settled  rules  which  govern  the  con- 
struction of  such  statutes.  This  being  so.  a 
promise  on  the  part  of  the  taxpayer  to  pay  such 
taxes,  made  after  the  expiration  of  the  time 
prescribed,  must  be  held  to  take  them  out  of 
the  operation  of  the  Statute.    And  as  these 
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taxes  are  made  stamtory  liens,  the  collector  has 
the  right  in  t-uch  cases  to  enforce  their  payment 
hy  execution  and  sale  of  the  property. 

The  remaining  question,  whether  there  was 
such  a  piomise  on  the  part  of  the  appellee,  is 
one  about  which  there  can  be  no  contention. 
Not  only  the  appellant  hlmfielf,  but  Perkins,  his 
agent  and  clerk,  both  of  who:n  are  competent 
witnesses,  testify  that  at  different  times  during 
the  years  1886,  1^87  and  1889  the  appellant  re- 
peatedly promised  to  pay  these  taxes,  always 
begging  (or  a  little  more  indulgence,  promising 


to  pay  them  first  out  of  one  tobacco  crop  and 
then  the  crop  of  another  year,  and  finally  out 
of  some  insurance  money  whicb  he  expected  to 
get.  These  promises  were  made  in  tlie  most 
explicit  terms,  and  after  he  had  examined  each 
of  the  tax  bills  separately.  It  is  quite  unneces- 
sary to  consider  the  exceptions  to  other  proof 
on  the  part  of  the  appellant  tending  to  show  a. 
promise  on  the  part  of  the  appellee.  We  rest 
o»T  conclusion  on  this  point  upon  the  testimony 
of  the  appellant,  and  of  Perkins,  his  clerk. 
OrcUr  tetersed  and  bdl  dismuded. 


WISCONSIN  SUPREME  COURT. 


Julius  MEISWINKEL  et  al,  Re^pts., 
«. 
ST.   PAUL   FIRE  &    MARINE    INSUR- 
ANCE  CO.,  Appt, 

(....Wis.....) 

1.  Testimony  must  be  plain  and  con- 
▼indn^  beyond  reasonable  cootroversy  ip  or- 
der to  overoome  the  prcBunaption  that  a  written 
oontract  ezpresses  correctly  the  intention  of  the 
parties  thereto. 

8.  Testimony  of  taovt^^WLgeem  who  had 
taken  the  mortgage  for  purchase  money  on  a  sale 
of  Insured  property,  that  upon  assigning  the  pol- 
icy with  the  company's  assent  to  the  purchaser 
they  requested  the  agent  to  put  the  policy  in  a 
shape  that  would  fully  protect  them,  and  he 
agreed  to  do  so,  and  said,  after  making  an  in- 
dorsement thereon,  making  the  loss  payable  to 
them,  that  he  had  insured  them,  and  not  the 
mortgagor,  is  insufficient,  ear  ecially  when  dis- 
puted by  the  agent,  to  warrant  a  reformation  of 
the  contract  of  indorsement  so  as  to  make  a  sep- 
arate independent  contract  of  insurance  with 


them  which  would  not  be  affected  by  the  morU 
gagor^s  breach  of  the  conditions  contained  in  the 
I>olloy. 

CNovember5,1880J 

APPEAL  by  defendant  from  a  Judgment  of 
the  Milwaukee  County  Circuit  Court  in 
favor  of  plaintiffs  in  an  action  for  the  reforma- 
tion of  a  policy  of  fire  insurance,  and  for  a  re- 
covery upon  tfie  policy  as  reformed.    Becened^ 

Statement  by  Lyon,  J,: 

This  is  an  action  to  reform  a  policy  of  in- 
surance against  loss  by  fire,  issued  by  the  de- 
fendant company  to  the  plaintiffs  on  a  certain 
dwellinG;-hou8e,  and  to  recover  on  the  reformed 
policy  for  the  loss  by  13 re  of  such  dwelling- 
bouse.  The  insurance  is  for  $2,000.  The  term 
of  the  policy  is  five  years  from  January  28, 
1886.  The  policy  contains  a  large  number  of 
conditions  and  "requirements,  and  specifies 
many  causes  of  forfeiture.  Among  these  are 
the  following:    '*If  the  property  or  any  portion 


NOTB.— Ae/ormotfon  of  iimiranu  contract. 

The  Jurisdiction  of  equity  to  reform  a  written  in- 
strument, on  the  ground  of  mistake,  is  exclusive. 
Story,  Eq.  154-157;  FoUett  v.  Heath,  15  Wis.  601; 
Harrison  v.  Juneau  Bank,  17  Wis.  810;  Hammel  v. 
Queen  Ins.  Co.  60  Wis.  243. 

The  court  may  correct  errors,  but  cannot  make 
now  contracts  for  parties.  Gasady  v.  Woodbury 
(  o.  18  Iowa,  113. 

A  mistake  of  law  will  be  relieved  against. 
Uroughton  v.  Hutt,  8  DeG.  ft  J.  601;  i2e  Condon.  L. 
R.  9  Ch.,  609;  Rtone  v  Godfrey,  5  DeG.  M.  &  G.  90; 
1  Story,  Eq.  Jur.  M  138  e,  188/;  Harney  v.  Charles, 
45  Mo.  167;  Northrop  v.  Graves,  19  Conn.  548. 

The  conveyance  cannot  be  reformed  unless  there 
is  a  valid,  written,  executory  contract  to  reform 
by.  Glass  v.  Hulbert,  102  Mass.  24;  Elder  v.  Elder, 
10  Me.  80:  Osbom  v.  Phelps,  19  Oonn.  68;  Best  v. 
Stow,  2  Sandf.  Ch.  298. 

A  contract  must  be  shown  to  exist  which,  by  a 
mutual  mistake  of  the  parties,  has  been  incorrect- 
ly reduced  to  writing.  Lanier  v.  Wyman,  6  Bobt. 
(N.  Y.)  147;  Sutherland  v.  Sutherland,  69  Hi.  481; 
Evarts  v.  Steger,  6  Or.  147;  Wood,  Fire  Ins.  800. 

Not  only  is  the  best  evidence  required,  but  it  must 
be  dear  and  convincing.  Bryan  v.  Cowart,  21  Ala. 
92;  Cook  v.  Gudger,  2  Jones,  Eq.  172. 

If  the  proofs  are  doubtful  and  unsatisfactory, 
and  the  mistake  is  not  made  entirely  plain,  equity 
\rill  withhold  relief,  upon  the  ground  that  the 
^^-rltten  paper  ought  to  be  treated  as  a  full  and  oor- 
0  L.  R.  A. 


rect  expression  of  the  intent,  until  the  contrary  ia 
established  beyond  reasonable  oontroversy.  i 
Story,  Eq.  Jur.  §  162. 

In  order  to  Justify  a  court  in  reforming  a  written 
instrument  on  the  ground  of  mistake,  it  must  ap- 
pear clearly  that  the  writing,  as  reformed,  will  ex- 
press what  was  understood  and  agreed  to  by  both 
parties.  Andrews  v.  Essex  F.  ft  M.  Ins.  Co.  8  Ma- 
son, 10;  Sawyer  v.  Hovey,  8  Allen,  831;  Nevlua  v. 
Dunlap,38N.  Y.  670. 

A  mortgagee  has  an  insurable  interest  In  the 
property  covered  by  the  mortgage.  Wood,  Fire 
Ins.  529;  Holbrook  v.  American  Ins.  Co.  1  Curt.  C 
C.  103;  Davis  v.  Qulncy  Mut.  F.  Ins.  Co.  10  Alien, 
118;  Fox  V.  Phonix  F.  Ins.  Co.  53  Me.  833;  Tradem 
Ins.  Co.  V.  Robert,  9  Wend.  401;  State  MuL  F.  Ina. 
Co.  V.  Updegraff,  21  Pa.  513;  Royal  Ins.  Co.  v.  Stin- 
son,  103  U.  8.  25  (26  L.'ed.  478);  King  v.  State  Mut.  F. 
Ins.  Co.  7  Cush.  4;  Carpenter  v.  Providence  Wash. 
Ins.  Co.  41 U.  S.  16  Pet.  496  ao  L.  ed.  1044). 

Yet  the  insurance  is  in  no  sense  an  insurance  of 
the  debt,  but  of  the  mortgagee's  interest  in  the 
property  as  security  for  the  debt.  Wood,  Fire  Ins. 
863;  King  v.  State  Mut  F.  Ins.  Co.  7  Cush.  4. 

Making  the  loss  payable  to  the  mortgagee  la 
nothing  more  nor  less  than  an  appointment  of  the 
mortgagee  by  the  mortgagor  as  his  agent  to  collect 
the  money.  The  effect  is  the  same  as  an  assign- 
ment of  the  policy  after  loss.  Wood,  Fhre  Ins.  868; 
Carpenter  v.  Providence  Wash.  Ins.  Co.  41  IT.  8.  1ft 
Pet.  495  (10  L.  ed.  1044);  King  v.  State  Mut  F.  Ina^ 
Co.  7  Cush.  4. 
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thereof,  •hall  be  sold,  transferred  or  incum- 
bered .  .  .  orifany  change  takes  place  in 
the  Utie,  use,  oocapation  or  possession,  .  •  . 
this  policy  shall  be  yoid." 

When  the  policy  was  issued,  the  plaintiffs 
were  the  owners  of  the  insured  dwelling-house 
aDd  the  farm  on  which  it  was  situated.  On 
April  27,  1886,  they  sold  and  conveyed  the 
farm  to  one  Lindner  for  $6,000,  and  took  back  a 
mortgage  thereon  executed  to  them  by  the  pur- 
chaser, to  secure  $5»000  of  the  price.  After- 
wards, on  the  day  the  conveyance  was  made, 
the  plaintiffs,  Lindner  and  one  Uunkel,  the  local 
agent  of  the  defendant  Company  at  Milwau- 
kee, had  an  interview  concerning  such  insur- 
ance, the  result  of  which  was  that  Hunkel 
gave  the  assent  of  the  Company  to  an  assign- 
ment of  the  policy  to  Lindner.  The  plaintiffs 
assigned  the  same  to  him  accordingly,  and,  wiih 
the  consent  of  Lindner,  an  indorsement  was 
made  upon  the  policy  to  the  effect  that  any  loss 
uoder  it  should  be  payable  to  the  plaintiffs, 
mortgagees,  as  their  interest  might  appear. 
Lindner  thereupon  went  into  possession  of  the 
iiLsured  property  thus  purciiased  by  him.  Early 
ia  December,  1886,  the  insured  dwelline-house 
was  destroyed  by  fire.  Soon  thereauer  the 
plaintiils  aelivered  to  the  Company  proofs  of 
the  loss,  as  required  by  the  policy,  stating  the 
assignment  of  the  policy,  and  other  proceed- 
ings in  respect  thereto  as  above,  and  stating, 
further,  that  they  made  such  proofs,  because 
Lindner  bad  left  the  State,  and  the  loss  was 
payable  to  them.  The  Company  refused  to  pay 
Uie  loss,  giving  as  reason  therefor  that  Lina- 
nerhad  placed  additional  insurance  on  the  prop- 
erty without  its  consent,  and  that  he  had  set 
the  house  on  fire.  The  plaintiffs  thereupon 
brought  this  action.  The  relief  demanded  is 
That  unless  the  court  shall  be  of  the  opinion 
that  the  policy,  with  the  indorsements  there- 
on as  they  now  are,  create  a  valid,  indepen- 
dent insurance  of  plaintiffs'  mortgage  in- 
terest, the  indorsement  of  April  27,  1»86,  as- 
$i^ing  the  policy  to  Lindner,  and  making 
the  loss  payable  to  plaintiffs,  be  stricken  ouC 
and  there  be  indorsed  thereon  instead  as  fol- 
lows: '*Tbis  policy  shall  be  and  continue 
an  insurance  of  the  mterestof  said  Meiswinkel, 
Weisner  and  Landwehr,  as  mortgagees  of  said 
pro^ierty,  in  the  same  amounts  as  originally 
written," — separate  from  and  independent  of 
the  right  or  interest  of  Lindner. 

The  complaint  alleges  that  the  contract  of 
Aprils?,  1886,  withUunkel,  defendant's  agent, 
was  that  the  plaintiffs  should  hold  the  policy  as 
an  independent  insurange  of  their  mortgage 
interest  alone;  that  he  assured  them  the  in- 
dorsements on  the  policy  effected  that  object; 
and  that  they  relied  upon  his  assurances  in  tbat 
hehalf,  and  rested  in  the  belief  that  they  had 
an  insurance  which  could  not  be  affected  by 
the  acts  of  Lindner  or  others.  The  answer  of 
defendant  denies. liability  on  the  policy  as  it  is 
written,  and  puts  in  issue  most  of  the  material 
slltigations  in  the  complaint.  The  testimony 
gi^en  on  the  trial  is  sufficiently  stated  in  the 
opinion.  The  court  found  the  facts  substantial- 
ly as  stated  in  the  complaint,  and  gave  iudg- 
laent  for  the  plaintiffs,  reforming  the  indorse- 
ments on  the  policy  as  prayed,  and  for  the 
amount  of  the  policy  as  reformed.  The  de- 
f'2odant  appeals  from  such  judgment 
fiL.R.A. 


Iie99r9,  Winkler,  Flanders,  Smith* 
Bottom  A  Vilas  and  Lusk  A  Bunn,  for 
appellant: 

To  Justify  relief  against  an  alleged  mistake 
in  a  written  instrument,  the  mistake  must  ap- 
pear beyond  a  reasonable  doubt,  and  be  mutual. 

Blake  Opera  Uouae  Co,  v.  Jfonie  Ins.  Co.  7S 
Wis.  667;  Newton  v.  Holley,  6  Wis.  5W2;  LakeY. 
MeaeJiam,  18  Wis.  855;  Fowler  v.  Adatns,  Id. 
458;  Harrteon  v.  Juneau  Bank,  17  Wis.  840; 
Sent  V.  Lasley,  24  Wis.  654;  MeCUllan  v.  San- 
f&rd,  26  Wis.  596;  Udyard  v.  Hartford  F. 
Ine.  Co.  24  Wis.  496;  Uarter  v.  Christoph.  811 
Wis.  245-248;  Jarrell  v.  JarreU,  27  W.  Va.  743, 
748,  750;  Mead  v.  Weetcheeter  F.  Ins.  Co.  64  N. 
Y.  453;  Ford  v.  Joyce,  78  N.  Y.  618;  Cox  v. 
Woods,  67  Cal.  817:  Bartholomew  v.  Mercantile 
M.  Ins.  Co.  84  Hun,  263;  Sutherland  v.  Suther- 
land,  60  lU.  481,  488;  Dovglasv,  Grant,  12111. 
App.  278;  Hinton  v.  Citizens  Mut.  Ins.  Co.  68 
Ala.  488,  493:  Pom.  SpecT  Perf.  §  261,  note  i; 
Howland  v.  Blake,  97  U.  8.  624-«26  [24  L.  ed. 
1027, 1023];  Guernsey  v.  American  Ins.  Co.  17 
Minn.  104  (Gil.  83);  Waehendorf  v.  lAmcaaler^ 
61  Iowa,  509;  Ramsey  v.  Smith,  82  N.  J.  Eq. 
28,  31;  Turner  v.  Shaw,  96  Mo.  22,  15  West. 
Rep.  250;  Edmonds  App.  59  Pa.  220;  Stoc/c^ 
bridge  Iron  Co,  v.  Hudson  Iron  Co.  107  Mass. 
290. 

There  must  not  only  be  this  convincing  evi-^ 
dence  as  to  a  mistake,  but  what  the  contract 
agreed  on  was  must  be  established  by  the  same 
kind  of  testimony  beyond  reasonable  doubt. 

Tesson  v.  Atlantic  Mut.  Ins.  Co.  40  Mo.  33; 
Petescfi  V.  Hambadi,  48  Wis.  446. 

Messrs.  Stark  St  Sutherland,  for  re- 
spondents: 

Equity  will  reform  a  policy  of  insurance, 
whenever  It  appears  that  the  insured  intended 
to  secure  a  protection  which  he  has  not  ob- 
tained, and  the  insurance  company  knew  that 
such  was  his  understnndinjr  and  purpo^ie. 

Hearn  v.  EquitaUe  8.  Ins.  Co.  4  Cliff.  192; 
Oliver  v.  Mutual  Com.  Ins.  Go.  2  Curt.  277; 
Malier  v.  Hibernia  Ins.  Co.  67  N.  Y.  283;  Ooldr 
smith  V.  Union  Mvt.  L,  Ins.  Co.  18  Abb.  N, 
C.  825;  Miller  v.  HilUborough  Mut.  F.  A»snr. 
Asso.  12  Cent.  Rep.  827,  44  N.  J.  Eq.  224; 
Brugger  y.  State  Invest.  Ins.  Co.  5  Sawy.  304; 
Hay  V.  Star  F.  Ins.  Co.  77  N.  Y.  235;  Home 
Ins.  &  Bkg.  Co.  v.  Lewis,  48  Tex.  622;  De 
Peyster  v.  Hasbrouek,  11  N.  Y.  582;  2  Pom. 
Eq.  §§  845,  849;  HiH  v.  MillviUe  Mut.  M.  cfr 
F.  Ins.  Co.  89  N.  J.  Eq.  66;  Palmer  v.  Hart- 
ford F.  Ins.  Co.  4  New  Eng,  Rep.  470,  54 
Conn.  488;  Mercantile  Ins.  Co.  v.  Jaynes,  87 
111.  199;  Ben.  Franklin  Ins.  Co.  y.  GiOett,  54 
Md.  212;  Malleable  Iron  Works  v.  PhcBnix  Ins. 
Co.  25  Conn.  465;  BidweU  v.  Astor  Mut.  Ins. 
Co.  16  N.  Y.  263;  Williams  v.  North  German 
Ins.  Co.  (Iowa)  24  Fed.  Rep.  625;  Spare  v. 
Home  Mut.  Ins.  Co.  (fir.)  17  Fed.  Rep.  668; 
Bailey  v.  American  Cent.  Ins.  Co.  (Iowa)  13 
Fed.  Rep.  250;  Fink  v.  Q;uem  Ins.  Co.  (La.)  24 
Fed.  Rep.  818;  Sias  v.  Roger  Williams  Ins.  Co. 
(N.  H.)  8  Fed.  Rep.  183:  Woodfmry  iSav.  Bank 
<fc  Bldg.  Asso.  v.  Charter  Oak  F.  cfe  M.  Ins.  Co. 
81  Conn.  517;  Longhurst  v.  Star  Ins.  Co.  19 
Iowa,  365;  Hammel  v.  Qv^en  Ins,  Co.  50  Wis. 
243;  Knox  v.  Lycoming  F.  Ins.  Co.  50  Wis. 
671;  Green  Bay  d  M.  Canal  Co.  v.  Hewitt,  62 
Wis.  816. 

It  is  doubtful  whether   the  transfer,  with 
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mortgage  back,  under  the  circumstances,  con- 
stituted such  an  alienation  as  to  affect  the  in- 
surance. 

Hitchcock  V.  North  WcHern  Ins.  Co.  26  N.  Y. 
flS;  Sanders  v.  HUUborough  Ina.  Co.  44  N.  H. 
288;  Washington  Ins.  Co.  v.  Saves,  17  Ohio  St. 
433;  Stetson  y.  Mass.  Mut.  F.  Ins.  Oo.  4  Mass. 
836;  ffoioard  F.  Ins.  Oo.  ▼.  Bruner,  28  Pa.  60; 
Tittemore  ▼.  Vermont  Mut.  F.  Ins.  Co.  20  Vt 
546;  Ayers  v.  Hartford  F.  Ins.  Oo.  17  Iowa, 
176;  Kyte  ▼,  Commercial  Union  Amtr.  Co.  8 
l^ew  Eng.  Rep.  884,  144  Mass.  48. 

After  the  indorsement  is  made  then  the  doc- 
trine of  estoppel  applies,  and  the  defendant  is 
precluded  from  averring  want  of  consideration 
■or  insisting  upon  previous  forfeiture. 

PraUy.Neu)  York  Cent.  2ns.  Co.  56 N.  Y.  505; 
Frost  V.  Saratoga  Mut.  Ins.  Co.  6  Denio,  164, 
«nd  cases  cited;  Wolfe  y.  Security  F.  Ins.  Oo. 
«9  N.  Y.  52;  Atlantic  Ins.  Co.  v.  Goodall,  85 
N.  H.  828:  Green  Bay  A  M.  Canal  Co.  y. 
Hewitt,  62  Wis.  884;  HiU  v.  MillviUe  Mut.  M. 
<fe  F.  Ins.  Oo.  89  N.  J.  Eq.  75;  Bailey  v.  Ameri- 
can Cent.  Ins.  Oo.  (Iowa)  18  Fed.  Rep.  260. 

Lyont  J. ,  delivered  the  opinion  of  the  court: 
The  conveyance  of  the  insured  property  by 
the  plaintiffs  to  Lindner,  without  the  consent  of 
the  defendant  Company,  would  have  inval- 
idated the  policy  had  Uie  Company  insisted 
upon  a  forfeiture.  But  the  assignment  thereof 
to  Lindner  with  the  consent  of  the  Company,  al- 
though after  the  conveyance  was  executed,  was 
an  enectual  waiver  of  such  forfeiture  by  the 
"Company.  The  stipulation  indorsed  upon  the 
policy,  making  any  loss  payable  to  plaintiffs  as 
their  interest  might  appear,  constituted  them 
the  beneficiaries  of  the  whole  amount  of  in- 
surance, for  their  interest  under  their  mort- 
gage greatly  exceeded  the  insurance.  If  the 
contract  expressed  in  the  indorsement  on  the 
policy  of  April  27,  1886.  is  allowed  to  stand, 
the  plaintiffs  are  entitled  to  all  money  the 
Company  is  liable  to  pay  under  the  policy,  for 
oo  part  of  the  mortgage  debt  has  been  paid. 
But  in  such  case  all  the  conditions,  stipulations 
«nd  causes  of  forfeiture  expressed  in  the 
policy  remain  intact.  If  any  act  or  omission  of 
plaintiffs  would  have  defeated  a  recovery  on 
the  policy,  had  the  same  occurred  before  the 
•conveyance  to  Lindner,  the  same  act  or  omis- 
sion of  Lindner  since  the  conveyance  will  also 
<iereat  it.  But  the  contract  which  the  plaintUSs 
seek  to  establish  by  a  reformation  of  the  policy, 
or  rather  of  the  indorsements  of  April  27,  is  a 
very  different  one.  iSuch  contract  would 
practically  give  the  plaintiffs  absolute  indem- 
nity against  loss  of  the  insured  property  by  fire. 
A  violation  of  its  terms  and  conditions  by 
Lindner,  without  their  consent,  would  not  de- 
feat the  policy.  He  might  convey  the  property 
«way,  or  cover  it  with  mortgages;  he  might  ob- 
tain additional  insurance  upon  it;  he  might  use 
the  dwelling-house  for  prohibited  purposes,  or 
till  it  with  prohibited  combustibles;  he  might, 
in  short,  disregard  every  requirement  of  the 
policy  inserted  for  the  reasonable  protection  of 
the  insurer,  and  still  the  plaintiffs  would  re- 
cover on  the  reformed  policy. 

The  question  we  are  to  determine  is.  Which 
of  these  two  widely  different  contracts  did  the 
parties  to  this  action  make  on  April  27,  1886? 
The  writings  which  were  then  executed  and 
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accepted,  which  are  the  evidence  of  the  con- 
tract until  reformed,  show  the  contract  to  have 
been  that  the  Company  would  continue  the  in- 
surance in  favor  ot  Ltndner.  and  that,  if  the 
policv  should  remain  valid,  the  plaintiffs 
should  be  entitled  to  the  insurance  money  in 
case  of  loss  until  their  mortgage  debt  should 
be  paid.  The  incidents  of  such  a  contract  have 
already  been  stated.  In  place  of  the  contract 
thus  expressed  and  accepted  by  them  the  plain- 
tiffs seek  to  substitute  another,  far  more  favor- 
able to  themselves,  by  showing  that  they  did 
not  in  fact  make  the  contract  with  the  agent 
expressed  in  the  indorsements  of  April  27,  but 
that  they  made  the  other  and  more  favorable 
contract  above  mentioned.  They  do  not  deny 
that  they  knew  the  terms  and  contents  of  such 
indorsements,  or  that  they  accepted  them  as 
written,  and  acquiesced  In  them  for  many 
months,  and  untu  after  the  insured  property 
was  burned.  But  they  claim  that  the  agent  of 
the  Company  led  them  to  believe  that  the  in- 
dorsements operated  to  give  them  an  insurance 
of  their  mortgage  interest,  entirely  independent 
of  Lindner  and  entirely  unaffected  by  his  acts 
or  omissions,  and  that  they  confided  in  bis 
statements,  while  the  agent  was  himself  mis- 
taken as  to  the  legal  effect  of  the  Indorsements, 
or  fraudulently  deceived  them  as  to  their  effect. 
The  circuit  court  found  from  the  testimony, 
substantially,  that  the  contract  actually  made 
was  as  the  plaintiffs  claim  it  to  have  been,  and 
that  they  were  misled  by  the  agent,  either  in- 
nocently or  fraudulently,  into  the  belief  that 
the  same  was  expressed  in  the  indorsements. 
Are  these  findings  supported  by  the  testimony? 

The  rule  of  evidence  in  such  cases  is  stated 
by  the  Supreme  Court  of  the  United  States  as 
follows:  '*In  each  case  the  burden  rests  upon 
the  moving  party  of  overcoming  the  strong 
presumption  arising  from  the  terms  of  a  writr 
ten  instrument.  If  the  proofs  are  doubtful 
and  unsatisfactory,  if  there  is  a  failure  to  over- 
come this  presumption  by  te&'Jmony  entirely 
plain  and  convincing,  beyond  reasonable  con- 
troversy, the  writing  will  be  held  to  express 
correctly  the  intention  of  the  parties.  A  judg- 
ment of  the  coiurt,  a  deliberate  deed  or  writ- 
ing, are  of  too  much  solemnity  to  be  brushed 
away  by  loose  and  inconclusive  evidence." 
Howland  v.  Blake,  97  U.  8.  624  [24  L.  ed.  102ri. 

The  rule  thus  laid  down  has  been  affirmed 
and  applied  several  times  by  this  court.  Bar- 
ter V.  Uhristoph,  82  Wia  2l5,  and  cases  cited. 
Indeed,  the  rule  seems  to  prevail  in  all  or  most 
of  the  courts  iu  this  country.  See  cases  cited 
in  brief  of  appellant 

Some  of  the  courts  say  the  alleged  mistake 
must  be  proved  beyond  a  reasonable  doubt,  or 
no  reformation  of  the  deed  or  writing  will  be 
decreed.  It  was  held  in  Ledyard  v.  Hartford 
F.  Ins.  Co.  24  Wis.  496,  and  reaffirmed  in  Bar- 
ter V.  Christoph,  svjfyra,  that  a  written  instru- 
ment will  not  be  reformed  unless  the  correction 
asked  for  expresses  the  understanding  of  both 
parties  thereto  at  the  time  it  was  executed. 
Furthermore,  in  Ledyard  v.  Hartford  F.  Ins. 
Co.,  and  again  in  Kent  v.  Lasley,  24  Wis.  664, 
it  was  queried  whether,  as  a  general  rule,  a 
writing  should  be  reformed  on  the  unsup- 
ported testimony  of  the  party  asking  its  refor- 
mation; and  in  Barter  v.  Christoph  it  is  said: 
"It  would  be  an  extreme  case  which  would 
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justify  the  ooort  in  reforming  or  defeating  a 
writtoi  inBtmmeDt,  for  a  mistake  therein,  up- 
on the  uncorroborated  testimony  of  a  party  to 
it,  alihoii^  such  testimony  were  uncontra- 
dicted."' 

Having  thus  ascertained  the  rules  of  evidence 
which  must  govern  the  case,  brief  reference 
will  be  made  to  the  testimony.  The  only  wit- 
nesses to  the  transactions  of  April  27,  who  tes- 
tified on  the  trial,  were  the  three  plaintiffs  and 
the  agent  Hunkel.  The  plaintiffs  severally 
testified,  in  a  variety  of  forms,  that  they  re- 
quested Hunkel  to  put  the  policy  in  a  shape 
whi<^  would  fully  protect  them,  and  he  agreed 
to  do  ao,  and  said  to  them,  after  the  indorse- 
ments were  made,  "I  have  insured  you,  and 
not  Mr.  Undner,  and  all  you  have  to  do  in  case 
of  fire  is  to  come  to  my  office  and  let  me  know, 
and  you  get  your  money. "  This  is  the  strongest 
testimony  we  find  in  the  record  *of  anything 
said  by  Hunkel  which  tends  to  support  the 
plaintiffs'  contention.  The  mortgage  debt  was 
to  become  due  in  six  months,  ana  the  plaintiffs 
expected  it  would  be  then  paid.  They  obtained 
an  express  promise  from  Hunkel  that,  when  it 
was  paid,  the  policy  should  be  canceled,  and 
the  unearned  prenuum  returned  to  them.  It 
also  appeared  that  Lindner  said  he  would  have 
nothing  to  do  with  the  policy;  that  it  !»longed 
to  the  plaintiffs,  and  that  be  intended  to  obtain 
other  and  cheaper  insurance.  We  find  no  tes- 
timony that  the  plaintiffs  expressly  told  Hun- 
kel tb^  desired  an  independent  contract  in- 
suring their  mortgage  interest  alone,  which 
would  eliminate  from  the  policy  all  the  numer- 
ous conditions  and  specifications  of  acts,  omis- 
aaoa  and  causes,  which  would  work  a  for- 
feiture of  the  contract,  thus  making  it  a  contract 
for  absolute  indemnity.  I< either  do  we  find 
any  suflScient  testimony  showing  that  Hunkel 
had  any  idea  that  they  desired  to  make,  or  sup- 
posed tbey  had  made,  such  a  contract.  When 
it  is  remembered  that  the  policy  covered  only 
a  little  more  than  one  third  of  the  mortgage 
debt,  and  hence  that  the  entire  legal  title  there- 
to was  in  plaintiffs  (Hammel  v.  Queen  Ins,  Co. 
50  Wis.  240),  Lindner  might  well  say  that  il 
t)e1onged  to  plaintiffs,  and  he  would  have 
nothing  to  do  with  it.  Although  Hunkel  said 
be  had  insured  the  plaintiffs,  and  not  Lindner, 
it  is  unreasonable  to  believe  he  meant  that  he 
made  a  contract  in  behalf  of  his  Company  so 
radically  different  from  that  expressed  in  the 
writings — a  contract,  too,  which  it  was  proved 
on  the  trial  he  had  no  authority  to  make.  The 
whole  <M>nversation  is  entirely  consistent  with 
the  theorv  that  Hunkel  only  meant  that  Lind- 
ner could  not  get  the  insurance  in  case  of  loss, 
but  the  same  would  be  paid  to  the  plaintiffs. 
He  testified  that  is  what  he  said.  He  also  de- 
nied that  he  made  the  contract  the  plaintiffs 
claim  he  did,  and  testified  that  nothing  was 
said  about  issuing  a  policy  direct  to  the  plain - 
dffi  to  insure  their  mortgage  interest  alone. 
The  agreement  for  the  cancellation  of  the  pol- 
icy, and  the  return  of  the  unearned  premium 
when  the  mortgage  should  be  paid,  is  against 
'  he  contention  of  the  plaintiffs.  The  payment 
of  the  mortgage  would  have  canceled  the  pol- 
icy if  it  only  covered  the  mortgage  interest, 
and  there  was  no  necessity  for  any  agreement 
uy  cancel  it.  Moreover,  Hunkel  would  hardly 
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agree  to  refund  the  unearned  premium  after 
the  indemnity  had  ceased,  when  the  Company 
would  have  been  under  no  legal  obligation  to 
do  so. 

It  seems  very  clear  to  our  minds  that  the 
Judgment  of  the  circuit  court,  reforming  this 
written  contract  of  insurance,  violates  every 
rule  of  evidence  above  stated.  The  proof  is 
not  clear  and  convincing,  beyond  reasonable 
controversy,  that  the  plaintiffs  asked  the  agent 
of  the  defendant  Company  to  contract  with 
them  to  insure  their  mortga^  interest  alone, — 
that  is,  for  absolute  indemnity  against  loss  by 
fire, — which  would  abrogate  so  many  condi- 
tions of  the  policy  inserted  for  the  protection 
of  the  insurer.  Although  they  may  have  been 
seeking  to  obtain  such  a  contract,  they  said 
nothing  to  the  agent  which  necessarily  com- 
municated that  desire  to  him.  All  they  said 
to  him,  and  all  he  said  in  reply,  is  entirely  con- 
sistent with  the  theory  that  the  agent  had  no 
thought  of  so  changing  the  contract  as  to  in- 
sure their  mortgage  interest  alone,  or  that  they 
desired  him  to  do  so.  Hence  it  is  not  sufil- 
ciently  proved,  within  the  above  rule,  that  the 
reformed  contract  expresses  the  understanding 
of  both  parties.  Moreover,  the  same  was  re- 
formed on  the  uncorroborated  testimony  of  the 
parties  asking  for  such  reformation,  which  tes- 
timony is  disputed  in  most  vital  points  by  that 
of  Hunkel. 

In  OiUett  v.  Liwrnool  db  L,  d  G,  Ina.  Co.  73 
Wis.  ^8,  the  plaintiff,  a  mortgagee  of  the  in- 
sured property,  claimed,  as  the  plaintiffs  do 
here,  that  he  applied  for  insurance  on  his  mort- 
gage interest  alone,  but  that  by  mistake  the 
policy  was  issued  to  the  mortgagor,  loss  pay- 
able to  the  mortgagee,  as  his  interest  might  ap- 
pear. He  did  not  pray  a  reformation  of  the 
policy  in  terms,  but  the  case  is  discussed  as 
though  he  had  done  so.  It  appeared  that  he 
applied  for  an  insurance  on  tiie  mortgaged 
property  to  secure  his  mortgage  interest  there- 
in, without  any  agreement  or  reservation  as  to 
•its  forms,  or  the  stipulations  it  should  contain. 
He  accepted  the  policy  as  issued,  and  retained 
it  several  months  without  objection.  The 
proof  was  held  insufficient  to  authorize  a  ref- 
ormation of  the  policy,  and  the  plaintiff  was 
held  estopped  by  his  laches  to  deny  that  the 
writing  expressed  the  true  contract.  That  is 
fully  as  strong  a  case  for  reformation  as  the 
present  case.  A  valuable  note  to  this  case,  pre- 
pared by  J.  R.  Berry  man,  Esq.  (the  state  libra- 
rian), will  be  found  m  the  American  Law  Reg* 
ister  for  AprU;  1889  (2d  Series,  vol.  28,  No.  ^, 
in  which  many  cases  are  collected,  some  of 
which  bear  upon  the.principles  and  rules  above 
laid  down. 

For  the  reasons  above  stated,  we  are  impelled 
to  the  conclusion  that  the  plaintiffs  have  failed 
to  show  themselves  entitled  to  a  reformation  of 
the  contract  of  insurance,  and  that  the  circuit 
court  erred  in  granting  them  such  relief.  We 
have  considered  and  determined  the  case  on 
the  hypothesis  that  the  aeent  Hunkel  had  au- 
thority to  bind  the  defendant  Company  by  the 
contract  which  the  plaintiffs  claim  he  entered 
into  with  them.  It  should  be  observed  that  we 
do  not  decide  this  proposition.  There  are 
stipulations  in  the  pohcy  which  may  bring  the 
case  within  the  rule  of  Hankins  y.Rodtford 
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IriB.  (h,  70  Wis.  1.    Bat  we  leave  that  qaea- 
tion  open. 

Another  very  valuable  note  by  Mr.  Beny- 
man  to  the  case  last  citod  will  be  found  in  27 
Am.  Law  Keg.  (N.  6.)  104,  in  which  many 


cases  bearing  on  the  powers  of  Insurance 
agents,  and  the  limitations  thereto,  are  collated. 
TIte  judgment  of  (he  Oircuii  Court  must  be 
reversed,  and  the  cause  will  be  remanded  for 
furtlisr  proceedings  wowtding  to  law. 


MICHIGAN  SUPREME  COURT. 


JOHN  SPRY  LUMBER  CO.,  Appt, 

V, 

8AULT  SAVINGS  BANK,  LOAN  & 
TRUST  CO.  et  cd. 

(....Ml<ih...-) 

A  statote  whieh  provides  that  the  lien  of 
a  laborer  or  Aimlsher  of  materials  of  a 

buUding  erected  by  a  oontraotor  shall  not  be  de- 
feated by  any  asrreement  between  the  owner  and 
the  ooDtraotor  or  sub-oontractor,  or  by  any  pay- 
meot  made  to  either  of  them,  or  by  failure  to 
perlorm  the  oontraot,  in  case  the  laborer  or  fur- 
nisher complioB  with  the  provtsions  of  the  Act,  is 
an  uncoDstitutional  attempt  to  subject  property 
to  sale  for  obJiKatlons  to  which  the  owner  never 
became  bound,  and  strikes  at  the  foundation  of 
all  property  in  land. 

(October  26. 1889.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Circuit  Court  for  Chippewa  County,  deny- 
ing the  exist pnce  of  a  mechanics'  lien  which  it 
sought  to  enforce  against  the  defendant  corpor- 
ation.    Affirmed. 

The  facts  sufliciently  appear  in  the  opinion. 

Messrs,  Shepard  &  Lyon,  with  Mr.  £.  S. 
B.  Sutton,  for  plaintiff,  appellant: 

Statutes  giving  liens  to  laborers  and  mechan- 
ics are  to  be  liberally  construed. 

Flagstaff  Silver  Min.  Co.  v.  CuUins,  104  U.  8. 
t76(26L.ed.  704). 

The  provision  of  the  Statute  that  if  a  husband 

Eurports  to  act  for  his  wife  in  the  erection  of  a 
uilding,  or  in  making  improyements  upon 
Eropertv  in  which  she  has  un  interest,  she  shall 
e  considered  to  have  sanctioned  the  erection 
of  that  building  bv  the  mere  fact  that  the  im- 
provements were  done  in  an  open  and  notorious 
manner,  was  a  valid  and  proper  one. 

Ueath  V.  Solles,  78  Wis,  217;  NorthY.  LaFlesh, 
78  Wis.  620. 

The  parties  must  be  held  to  contract  with 
reference  to  the  law  as  it  exists  and  incorporate 
it  in  and  as  a  part  of  their  contract. 

linlly  V.  Stephenson,  62  Mich.  600. 

Messrs.  Hayden  it  Younff,  with  Mr.  H. 
M.  Oren,  for  defendant,  appellee,  the  Savings 
Bank,  Loan  &  Trust  Co.: 

1^0  aliens  tion  can  be  effected  of  a  homestead 
— a  property  right  so  sacredly  regarded  as  to  be 
the  subject  of  special  constitutional  provision — 
without  at  least  a  delivery  of  the  Instrument 
for  the  very  purpose  of  that  alienation,  such 
delivery  to  be  intended  by  the  parties  as  an 
alienntion. 

Ueffron  v.  Flanigan,  87  Mich.  274;  Thatcher 
V.  St.  Andrew's  Church,  Id.  264;  Eaton  v.  Trow- 
IHdge,  38  Mich.  464. 

1  he  memorandum  required  bv  this  Statute 
need  not  contain  a  single  word  of  devise,  mort- 
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gage  or  alienation.  Without  delivery,  how- 
can  such  an  instrument,  not  bearing  anv  seal 
or  any  appearances  of  an  intention  to  authenti- 
cate it  as  an  alienation,  be  held  to  exempt  the 
transaction  from  the  provisions  of  the  constitu- 
tional prohibition  upon  the  sale  of  homesleade 
on  execution? 

See  Meyyry.  Berlandi,  80  Minn.  488. 

The  Constitution  (^  5,  art.  16)  prohibits  the 
incumbrance  of  the  wife's  property  for  the  hus- 
band's debt. 

No  presumption  can  arise,  that  because  a  wife 
knows  of  her  husband's  act  she  therefore  con- 
scots  to  that  act  so  as  to  bind  herself  and  her 
separate  estate. 

Fecheitner  v.  JMree  70  Mich.— 14  West  Rep. 
648:  Willard  v.  Magoon,  80  Mich.  278;  Neweonib 
Y.Andrews,  41  Mich.  518;  Morrison  v.  Betry,  43 
Mich.  889. 

Any  statute  or  rule  which  should  in  any  way 
deliver  a  sub-contractor  or  any  under  workman 
or  materialman  from  the  obligation  undcriukon 
by  his  superior  would  at  once  violate  the  con- 
stitutional provisions  against  laws  which  im* 
pair  the  obligations  of  contracts.  *  A  pers  n 
making  a  subcontract  is  presumed  to  make  it 
knowing  the  agreement  of  the  princir)at  con* 
tractor,  and  to  make  it  in  strict  subordinatiOQ 
thereto. 

Overton,  Mechanics'  Liens,  678;  Cooley^ 
Const.  Lim.  286;  Meyer  v.  Berlandi,  89  Minn* 
488;  Shaver  v.  Murdoch,  86  Cal.  293;  IHke  v.  Ir^ 
win,  1  Sandf.  14;  Stewart  ▼.  Wright,b2  Iowa» 
886;  Phill.  Mechanics'  Liens,  p.  06;  Donahy  v. 
Clapp,  12  Cush.  440;  Parker  v.  BeU,  7  Gray» 
429. 

The  provision  of  section  2,  which  gives  the 
owner  the  right  to  pav  any  lien  claimant  upon 
an  ex  parte  affidavit  all  he  asks  in  his  itemized 
bill,  without  notice  thereof  to  the  contractor^ 
and  thereby  absolutely  to  dischart^  himself 
from  his  obligation  to  the  contractor,  to  the 
amount  of  such  payment,  and  giving  to  the 
contractor,  as  his  only  remedy  for  the  fraud  or 
false  statement  of  the  person  obtaining  the 
money,  the  barren  prospect  of  a  prosecutioa 
against  an  irresponsible  person  for  perjury,  is 
an  adjudication  of  a  contract  right  without  giv* 
ioff  to  the  contractor  his  day  in  court,  is  a  ca- 
pncious  determination  of  the  legality  of  a  debt» 
and  deprives  the  contractor  of  property  rights 
without  due  process  of  law.  It  is  clearly  with- 
in the  constitutional  inhibition  of  such  legfsla- 
tion. 

Parsons  v.  Russdl,  11  Mich.  118;  BidxcM  t. 
Whitaker,  1  Mich.  469;  Rockwell  v.  Nearing.  85 
N.  Y.  806;  Reete  v.  Elmendorf,  88  N.  J.  L.  125. 

The  law  is  a  menace  to  land  titles  whiclk 
ought  to  deprive  it  of  favor. 

WiOard  v.  Magoon,  80  Mich.  278;  Clark  ▼. 
Raymond,  27  Mich.  456. 

The  radical  provisions  of  this  Statute,  bat  for 
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irblcb  the  Act  would  probably  not  bave  been 
passed,  being  unconstitutional,  the  entire  Stat- 
ute sbould  be  disregarded. 

Cooley,  Const.  Lim.;  Meyer  v.  Berlandi,  eu- 
pra;  Western  U.  TeUg,  Co.  ▼.  TexM,  13  Am.  & 
Eng.  Corp.  Cas.  886;  State  v.  Pugh,  1  West. 
Rep.  d(t,48Obio8t.08. 

Mr.  John  H.  Goff  for  defendants  Myers, 
appellees. 

Campbell,  J,,  delivered  the  opinion  of  the 
court: 

Plaintiff  sued,  counting  expressly  on  tbe  Lien 
Law  (No.  270,  Gen.  Laws  1887),  claimin&r  a 
lieo  on  tbe  banking  bouse  of  the  principal  de- 
fendant for  lumber  furnished  tbe  defendants 
31  vers,  and  used  in  its  construction.  The  Sav- 
ings Bank,  Loan  &  Trust  Company  made  a 
written  com  met  with  the  defendants  Myers, 
June  27,  1887,  to  begin  by  July  1,  1887,  and 
finish  by  November  T,  for  $27,000,  the  build- 
ing in  question,  payable  on  monthly  estimates, 
with  the  usual  drawback  of  20  per  cent  to  be 
held  till  completion.  The  court  below  held  the 
Lien  Law  oi  1887  to  be  unconstitutional,  and 
cave  judgment  on  tbe  personal  debt  acrainst 
defendants  Myers,  who  do  not  appeal  Plain- 
tiff appeals  on  account  of  the  denial  of  the  lien. 

Tbe  Law  of  lb07  repeals  all  previous  lawf 
<m  the  subject,  and  only  saves  pending  pro- 
ceedings. But  it  is  assumed,  and  correctly,  to 
apply  to  all  material  furnished  after  tbe  law 
took  effect,  whether  under  old  or  new  con- 
tracts. It  changes  the  old  law  chiefly  in  re- 
gard to  the  cases  under  which  liens  may  be 
created,  and  does  so  in  such  a  way  that  it  must 
stand  or  fall  together.  The  machinery  is 
merely  secondary  and  incidental.  The  new 
law  varies  from  the  old  law  in  these  important 
particulurs:  First.  It  allows  a  homestead  to 
oecome  bound  to  the  persons  claiming  a  lien, 
where  a  building  contract  is  executed  with  tbe 
cri^id  contractor,  signed  by  husband  and 
wile.  Second,  It  bimis  a  married  woman's 
land,  where  the  articles  or  labor  are  furnished 
to  a  contractoror  sub-contractor  of  tbe  husband 
with  her  knowledge  ot  consent,  express  or  im- 
plied, as  if  by  her  own  express  authority;  and 
fuinishing  labor  or  materials  "in  an  open  and 
public  manner^  is  made  suflicient  evidence  of 
knowledge  and  consent.  TMrd.  The  building 
contract  made  with  any  person,  whether  man 
or  woman,  has  no  effect  on  tbe  lien,  whether 
fullv  performed  by  the  landowner  or  not;  and 
the  laborer  or  furnisher  may  enforce  his  lien 
for  any  material  or  labor  furnished  under  any 


contract,  express  or  Implied,  written  or  un- 
wi'ten,  whether  conforming  to  the  original 
contract  or  not.  In  short,  tliis  law  makes  the 
mere  fact  that  a  building  contract  exists,  or 
has  existed,  a  sufficient  reason  for  binding  the 
land  for  any  act  or  omission  of  tbe  building 
contractor  or  his  8ut>-contractor,  whether  with- 
in the  range  of  the  contract  or  not,  or  whether 
or  not  in  harmonv  with  its  terms. 

The  law  savs,  in  sp  many  words:  "Such  lien 
shall  not  be  defeated  by  any  contract,  agree- 
ment or  understanding  between  tbe  owner, 
part  owner,  or  lessee  of  the  real  estate  upon 
which  such  improvements  are  made,  or  for 
which  such  materials  are  furnished,  and  the 
original,or  any  sub-contractor,  by  any  payment 
made  by  sucb  owner,  part  owner  or  lessees  to 
such  contractor  or  sub-contractor  for  the  con- 
tract price  of  such  labor  or  material,  or  any 
part  thereof,  in  case  the  person  performing 
such  labor  or  fumisbing  sucb  material  shall 
comply  with  the  provisions  of  this  Act." 

This  Statute  is  made  for  the  express,  and,  so 
far  as  differing  from  former  laws,  for  the  only, 
purpose  of  enabling  strangers  to  tbe  title  to 
subject  it  to  sale  for  obligations  to  which  the 
owner  never  became  bound,  and  in  which  he 
has  no  part  whatever.  It  strikes  at  the  founda- 
tions of  all  property  in  land.  There  is  no  con- 
stitutional way  for  devesting  a  man's  title  ex- 
cept by  his  own  act  or  default.  Here  his  own 
act  is  not  required,  and  his  freedom  from  de- 
fault is  no  defense.  He  may  pay  in  full,  in 
advance  or  otherwise,  for  all  he  has  contracted 
for.  He  may  contract  for  a  bouse  built  in  a 
certain  way,  and  of  certain  materials,  and  may 
have  to  pay  for  what  be  never  barsained  for, 
Hnd  what  his  building  contractor  bad  no  right 
to  put  off  upon  him.  Tbe  original  contract 
plays  no  part  in  the  matter,  except  as  a  fact 
which  binds  no  one,  and  has  no  significanco. 
Such  a  gross  perversion  of  all  the  essential 
rights  of  property  is  so  plain  that  no  explana- 
tion can  make  it  plainer;  and.  as  this  purpose 
forms  the  only  apparent  reason  for  it,  the  Stat- 
ute, and  all  its  parts,  must  fall  together,  leav- 
ing the  law  of  the  State  where  it  was  before 
tbe  Law  of  1887  was  passed. 

In  I/anea  v.  Wadey,  73  Mich.  — ,  41  N.  W. 
Rep.  222,  the  validity  of  the  law  was  not  dis- 
cussed, as  it  Las  not  been  in  any  other  case 
hitherto. 

Thejvdgment  must  be  affirmed,  mth  costs, 

Sherwood,  Ch.  J,,  and  Morse  and  Lon^fy 
JJ.,  concurred;  ChampUn,  J.,  did  not  sit. 


PENNSYLVANIA  SUPREME  COURT, 


Jonas  BRINSER  et  al.,  Flff^.  in  Err.. 

V. 

Christina  ANDERSON  et  oL 

(....Pa.....) 

Knowledflre  of  a  writing  which  la  In  fbrm 

Nora.— Effect  of  knowledireof  possession.  See 
Thomas  v.  Burnett,  4  L.  It.  A.&SS,  nofe,  U28  III.  87: 
PiitFbunrh,  C.  &  ^«t  L.  tt.  Co.  v.  Boeworth.  t  L.  R. 
A.  200,  noie^  40  Obfo  St.  81:  Constant  v.  University 
of  Kochester,  2  L.  B.  A.  Tas.  noU,  Ul^  V.  004. 
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m,  lease  of  rent  property  to  a  person  in  posses- 
slon  does  not  relieve  a  purchaser  from  the  duty 
of  inquiring  as  to  the  poascssor^s  rights. 

(Ootober7,1889.) 

Ij^RROR  to  the  Court  of  Common  Pleas  of 
J  Dauphin  County  to  review  a  judijment  in 
favor  of  plaintiffs  in  an  action  of  ejectment 
brought  to  recovpr  pos-easion  of  a  lot  of 
ground  in  the  Borough  of  Middlesex.  Af- 
firmed, 


See  also  10  L.  R.  A.  105. 
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Prior  to  1857,  one  John  Snyder  died  seised 
of  the  lot  in  question.  During  that  year  Wash- 
ington R  Snyder,  his  son,  acting  for  himself, 
and,  as  plaintiff  contended,  for  the  remaining 
heirs  of  John  Snyder,  entered  into  a  parol  con- 
tract with  one  John  Anderson  to  sell  said  lot 
to  him.  The  consideration  for  this  sale  was 
$800,  of  which  $160  was  paid.  Anderson  took 
possession  of  the  lot,  erected  a  dwelling-house 
thereon,  and  continued  to  live  therein. 

In  1858  the  heirs  of  Snyder  conveyed  the 
same  lot  to  J.  Hoffman  Hershey.  Raintiffs 
claimed  that  this  conveyance  was  made  to 
Hershey  at  the  request  of  Anderson.  The  con- 
sideration of  the  deed  was  '$150,  heing  the 
amount  remaining  unpaid  of  the  purchase 
money  due  by  Anderson,  and  plaintiffs  claimed 
that  the  transaction  was  simply  an  advance  by 
Hershey  of  the  unpaid  purchase  money,  and 
that  the  conveyance  of  the  land  to  him  was  as 
•ecurity  therefor. 

In  1875  a  lease  at  will  of  the  lot  was  exe- 
cuted by  Hershev  to  Anderson  at  the  rent  of 
$2  per  month,  after  which  Anderson  remained 
b)  Dossession,  occasionally  paying  rent 

Subseouently  Anderson  died  and  his  heirs 
remained  in  possession  of  the  lot. 

In  1884  Hershey  executed  a  deed  of  the  lot 
to  one  Brinser  and  he  brought  an  action  of 
ejectment  and  recovered  possession  of  the  same. 
Thereafter  the  heirs  of  Anderson  brought  eject- 
ment to  recover  back  the  lot. 

When  the  case  reached  the  supreme  court  it 
held  that  the  contract  had  been  suiBciently 
proved  and  so  far  performed  as  to  take  the 
case  out  of  the  Statute  of  Frauds,  but  ruled 
that  the  burden  of  proof  was  upon  the  plaintiff 
to  prove  the  authority  of  Washington  it.  Sny- 
der to  represent  the  other  heirs,  and  sent  the 
case  back  for  another  trial. 

At  such  trial  the  authority  of  said  Snyder 
was  shown,  and  also  it  was  proven  that  Brin- 
ser had  knowledge  of  the  lease  under  which 
the  Anderson  heirs  held  possession. 

The  further  facts  appear  in  the  opinion. 

Mr,  J.  C.  MeAlamey  for  plaintiffs  in  er- 
ror. 

Mr.  8.  J«  BL  MeCarrell  for  defendants  in 
error. 

Clark,  J,,  delivered  the  opinion  of  the 
court: 

When  this  case  was  here  before  (10  Cent. 
Rep.  776)  we  said  there  was  abundant  proof  of 
a  contract  for  the  sale  of  the  lot  in  dispute  by 
Washington  R  Snyder  to  John  Anderson  in 
the  year  1867.  "The  receipt,  dated  October 
22,  1857,"  we  then  said,  "taken  with  the  other 
evidence  in  the  cause,  was  full  and  complete 
upon  this  point.  The  terms  of  the  contract  are, 
we  think,  sufficiently  shown.  The  lot  is  de- 
scribed as  'No.  258  in  the  Borough  of  Middle- 
town;'  which  may  be  regarded,  perhaps,  as  a 
proper  designation  of  the  boundaries.  The 
consideration  was  f  800,  a  considerable  part,  if 
not  all,  of  which,  was  shown  to  have  been 
paid.  Possession  was  taken  immediately  after 
and  in  pursuance  of  the  purchase,  and  a  dwell- 
ing-house was  erected  upon  it.  The  posses- 
sion was  open  and  notorious,  and  was  continu- 
ouslv  maintained  for  manv  years,  and  until 
legal  proceedings  were  instituted  to  test  the  ti- 
tle. **  The  testimony  al  this  trial,  on  that  branch 
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of  the  case,  is  substantially  the  same  as  before; 
and  we  adhere  to  the  opinion  we  expressed  oo 
that  point  at  the  former  hearing. 

The  testimony  at  the  former  trial  has  been 
supplemented,  however,  with  satisfactory  proof 
that  Washington  R  Snyder,  in  this  transac- 
tion, acted  not  only  for  himself,  but  in  the 
behalf  of  his  sisters,  who  were  the  heirs  of 
John  Snyder,  deceased;  and  that  not  only  the 
purchase  money  paid  by  Anderson,  but  the 
money  advanced  by  Hershey,  was  divided  be- 
tween the  brother  and  sisters  acoordine  to  their 
respective  interests.  There  was  abundant  evi- 
dence of  the  most  satisfactory  character  to  this 
effect,  and  the  fact  has  been  found  by  the  jury. 
We  are  of  opinion,  also,  that  there  was  evi- 
dence from  which  the  jury  might  fairly  infer 
that  the  deed  to  Hershev  was  only  a  security 
for  the  money  advanced  by  him  to  pay  out  the 
purchase  money;  and  that  the  writing,  denom- 
inated a  "lease,"  which,  it  is  alleged,  was  sub- 
sequently executed  between  Hershev  and  An- 
derson, was  a  contract  on  part  of  the  default- 
ing vendee  for  the  continuance  of  the  posses- 
sion on  terms  an-^d  upon,— the  rent,  as  it  was 
paid,  being  applicable  to  the  principal  and  in- 
terest of  the  purchase  money.  In  view  of  what 
was  said  in  our  former  opinion,  we  think  it  is 
ftot  necessary  to  enter  into  any  further  discus- 
don  on  this  branch  of  the  case. 

The  only  remaining  question  for  our  consid- 
eration is  whether  or  not  Jonas  Brinser  is  to  be 
regarded  as  an  innocent  purchaser,  and  entitled 
to  protection  as  such.  Anderson  died  in  1882, 
and  the  conveyance  by  Hershey  to  Brinser  was 
in  1884.  Anderson's  heirs  were  in  the  actual 
possession  of  the  premises  in  dispute  at  the 
time  of  the  conveyance,  and  it  is  contended 
that  their  possession  put  Brinser  upon  inquiry 
as  to  the  title  in  virtue  of  which  that  possession 
was  maintained,  and  that,  having  failed  in 
this  respect,  he  is  affected  with  notice  of  that 
which  a  proper  inquiry  would  have  developed. 

The  rule  of  law  which  is  thus  invoked  is  set- 
tled in  a  long  line  of  cases,  including  Jaqae%  v. 
Week*,  7  Watts,  261 ;  Mavl  v.  Bidar,  59  Pa.  167; 
Hottemtein  v.  Lereh,  104  Pa.  454;  Baice  y. 
Beam,  105  Pft.  548.  But  it  is  said  that  Det- 
wiler,  who  was  the  agent  of  Hershey  in  the 
transaction  between  him  and  Brinser,  exhib- 
ited to  Brinser  the  writing  in  form  of  a  lease 
by  Hershey  to  Anderson;  that  the  so-called 
"lease"  was  in  itself  explanatory  of  the  posses- 
sion, and  Brinser  was  thereby  relieved  from 
further  inquiry.  Leaeh  v.  Afuibaclier,  55  Pa. 
85,  is  cited  in  support  of  this  position. 

When  this  case  was  here  before,  we  said: 
"Anderson  was  at  the  time  in  possession,  un- 
der the  terms  of  the  paper  which  has  been  de- 
nominated a  'lease,-'  and  if  Brinser  had  actual 
knowledge  of  the  lease,  and  had  no  knowledge 
of  the  facts  relating  to  its  execution,  it  is  prob- 
able, under  the  ruling  of  tbis  court  In  Leach  y. 
Arubaeher,  55  Pa.  85,  he  might  be  regarded  as 
an  innocent  purchaser."  "Nothing  in  the 
transaction,"  says  Mr.  Justice  Thompson  in 
the  case  last  dted,  "gave  the  least  sign  to  put 
the  purchaser  on  inquiry.  The  possessioa 
will,  it  is  admitted.  But,  when  the  party  is  in 
pngsesHion  under  a  lease,  the  knowledge  of  the 
lease  dispenses  with  the  inquiry  of  bow  the 
possession  Is  held.  That  knowledge  the  sgent 
had,  and  of  the  very  terms  of  the  lease.    That 
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was  enoaefa  for  him.  He  was  not  bound  to 
inquire  of  the  tenant  in  posseasion  if  the  lease 
was  fair  or  fraudulent,  or  whether  there  was  a 
tnist  notwithstanding." 

But,  as  it  did  not  then  appear  that  Brinser 
had  any  knowledge  whatever  of  the  lease,  the 
role  suggested  in  Leach  v.  Arudach^,  as  above, 
was  not  oonsidered  applicable  to  the  case.  We 
intimated,  however,  somewhat  cautiously  and 
doubtfully,  that,  if  that  fact  had  been  estab- 
hshed,  it  was  probable  "the  ruling  laid  down 
in  Leach  v.  Anebacher  might  apply."  Upon  a 
careful  examination,  however,  the  doubt  which 
then  existed  in  our  mind  as  to  the  soundness 
of  this  view  has  grown  into  a  conviction  that 
it  cannot  be  sustained.  ThjB  case  of  Leaefi  v. 
Ambaeher  was  without  doubt  rightly  decided; 
but  the  remarks  of  the  learned  Justice  who  de- 
livered the  opinion  quoted  above  were  not  nec- 
essary to  the  decision  of  that  case.  In  Leach 
V.  Anaibacher  it  was  found  as  a  fact  that  Ans- 
bacher  was  an  innocent  purchaser  without  no- 
tice; and  that  Leach  himself,  who  had  actual 
knowledge  of  the  whole  transaction,  not  only 
gave  no  notice  of  his  claim  of  title,  but  assent- 
ed to  and  approved  of  the  sale.  The  same  con- 
clusion was  irresistible,  therefore,  on  other 
ground:  and  in  this  sense  it  may  be  said  that 
the  remarks  quoted  were  not  necessary  to  the 
decision  of  the  caase.  The  authorities  cited  d& 
not  declare  the  principle  in  support  of  which 
they  are  cited.  l^either  in  Buraen  on  Vendors, 
Dor  in  the  case  of  Hood  v.  Fahneetock,  1  Pa. 
470,  do  we  find  any  such  doctrine  declared. 
Indeed,  upon  a  somewhat  careful  examination 
of  all  the  cases,  we  conclude  that  the  language 
quoted  from  Leach  v.  Anekieher  Is  sustained 
Mther  by  reason  nor  authority. 

Knowledge  of  the  existence  of  a  lease  will, 
of  course,  give  constructive  notice  of  all  its 
provisiona;  out  the  possession,  apart  from  the 
kue,  we  think,  should  be  treated  as  notice  of 
the  poflsessor's  claim  of  title,  whatever  that 
claim  may  be;  for  the  lease  may  be  but  the  first 
of  two  or  more  successive  rights  acquired  by 
the  tenant  While  in  the  occupancy  under  a 
kawe  for  years,  the  tenant  may  have  purchased 


under  articles,  and  entitled  himself  to  an  equi- 
ty; or,  indeed,  he  may  have  pu  :hn8ed  the  le- 
gal estate  in  fee,  and  failed  to  record  his  deed. 
Would  it  be  supposed  that  a  knowledge  of  the- 
precedent  lease  would  dispense  with  the  duty 
of  inquury.  and  entitle  a  subsequent  grantee  to- 
the  protection  of  an  innocent  purchaser?  Or 
the  lease  may  have  been  the  instrument  of  a 
base  fraud.  It  may  have  been  executed  under 
the  false  and  fraudulent  pretense,  to  an  illiter- 
ate person,  that  it  was  in  fact  a  cooveyance  or 
a  contract  of  sale.  Would  possession  afford  no- 
protection  in  such  a  case?  We  think  it  would, 
in  such  cases  the  possession  is  the  possessor 'a 
only  reliance,  for  be  may  be  powerless  to  put 
his  claim  of  title  upon  the  record. 

In  Sugden  on  Vendors,  vol.  1,  6th  Am.,  from 
10th  London,  ed.,  p.  265,  §  22,  it  is  expressly 
stated,  and  numerous  authorities  are  cited  in 
support  of  the  statement,  that  if  a  tenant,  dur- 
ing his  tenancy,  changes  his  character  by  hav- 
ing agreed  to  purchase  the  estate,  his  possession 
amounts  to  notice  of  his  equitable  title  as  pur- 
chaser. Amonff  the  cases  cited  we  find  nari- 
tele  V.  Davieon.iQYes.  Jr.  249,  where  it  is  held 
that  the  possession  of  a  tenant,  who  had  taken 
it  under  a  lease  for  a  term  of  years,  and,  dur- 
ing the  pendency  of  the  lease,  made  a  contract 
with  his  lessor  for  the  purchase  of  the  rever- 
sion, was  notice  in  itself  to  a  subsequent  pur> 
chaser  (the  lease  being  still  unexpired),  nol 
only  of  a  tenant's  interest  under  it,  but  likewise 
of  his  equitable  title  to  the  estate  under  his  con- 
tract for  the  purchase.  To  the  same  effect  is 
Allen  V.  Anthony,  1  Meriv.  282,  and  our  own 
cases  of  Hottenstein  v.  Lereh  and  Botee  v. 
Beam,  eupra. 

Moreover,  it  now  appears  that  Anderson,  the 
lessee,  was  not  himself  in  the  possession.  He 
had  died  two  years  or  more  before  the  sale  to 
Brinser,  and  his  widow  and  children  were  in 
the  possession.    The  term  of  the  lease  had  ex- 

i)irea;  and  it  would  not  be,  we  think,  presumed 
n  favor  of  a  purchaser,  in  the  absence  of 
proof,  that  the  heirs  were  holding  over. 

We  are  of  opinion  thai  this  ease  vxu  properly 
tried,  and  the  judgment  is  affirmed. 


TENTSESSEB  SUPREME  COURT. 


T0MLIN80N,  Appt., 

BOARD  OF  EQUALIZATION. 
(....Tenn I 

1.  No  appeal  lies  firom  tlie  action  of 
the  Board  of  Equalisation  of  taxes  where 
ft  Is  not  provided  for  by  statute. 

8*  "The  ri^ht  to  sommon  befbre  them 
wltaeeaeet **  erlven  to  the  Board  of  Bqualtzation 
by  the  Aaseannent  Act  of  March  2S,  1887,  S42«  does 
not  give  to  a  oomplahilng  taxpayer  any  ri^ht  to 

,  lotroduoe  evidence,  or  make  It  the  duty  of  the 

*  Bosrd«to  sammon  wltneesee  of  their  uwn  seleo- 
tfoa,  mileaB  it  deems  that  justloe  demands  evi- 
dence from  witnesses. 

S.  A  writ  of  certiorari  eannot  be  de- 
auuided  hjr  »  complaining  taxpayer 
to  review  on  the  merits  the  action  of  a  Board  of 
Equalization  undrr  the  Act  of  March  25,  1687, 
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which  declares  that  the  action  of  the  board  shall 
beflnaL 
4.  ''  SuHlcient  cause  **  fbr  a  writ  of  cer- 
tiorarif  as  provided  by  Const,  art  6.  §  10,  must 
be  defined  either  by  statute  or  judicial  decision, 
and  does  not  exist  for  the  purpose  of  reviewing  a 
decision  on  the  merits,  except  where  the  writ  lies 
as  a  Bubetitate  for  an  appeal  or  writ  of  error,  or 
possibly  instead  of  audita  querela, 

(Tumey,  Gh.  J.,  dtuents.) 
(October  12, 1880^ 

APPEAL  by  petitioner  from  a  Juda^ent  of 
the  Circuit  Court  for  Grainger  County  dis- 
missing a  petition  for  writs  of  certiorari  and 
supersedeas  to  review  proceedings  of  the  Board 
of  Equalization  approving  the  valuation  fixed 
by  the  assessor  upon  his  property,  and  to  pre- 
vent the  return  of  such  excessive  assessment. 
Affirmed, 
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The  facts  are  fully  stated  in  tbe  opinlona. 
Me99r$,  Shields  ^  Shields  for  appellant. 
Mettri,  Tate  &  Pickle  for  appellee. 

LortoB*  J.,  dellTered  the  opinion  of  the 
court: 

Tbe  petitioner  applied  for  and  obtained  writs 
of  certiorari  and  supersedeas.  Upon  motion, 
at  tbe  following  term  of  tbe  circuit  court,  tbe 
petition  was  dismissed.  His  complaint  is  that 
tbe  tax  assessor  of  Graineer  County  has  placed 
an  excessive  tax  upon  three  parcels  or  land 
owned  by  bim.    He  alleges  that  be  made  com- 

glaint  before  the  Board  of  Equalization  that 
is  assefisment  was  excessive,  and  produced 
and  sought  for  permission  to  examine  witnesses 
to  support  bis  complaint:  that  tbe  Board  refused 
to  allow  bim  to  examine  tliese  witnesses,  or  to 
grant  him  a  subpena  for  others  that  he  proposed 
to  bring  before  tbem;  and  that  they  adopted  and 
approved  the  valuation  fixed  by  tbe  assessor. 
The  petition  shows  the  ground  upon  which  tbe 
Board  refused  to  hear  bis  wit!?««se8,  in  that  it 
atates  that  they  ruled  that  "a complaining  tax- 
payer had  no  right,  under  the  law,  in  such 
oases  to  introduce  evidence  as  to  tbe  value  of 
his  property  claimed  to  be  excessively  assessed, 
or  the  Board  any  authority  to  hear  and  consider 
any  evidence  upon  the  subject,  unless,  in  tbe 
judgment  of  the  Board,  justice  demands  that 
it  should  have  evidence,  and  then  only  such  as 
the  Board  might  see  fit  to  call  itself,  m  its  dis- 
cretion." Petitioner  then  alleges  that  he  pre- 
ferred a  bill  of  exceptions,  which  the  Board, 
refused  to  sign,  and  prayed  an  appeal  to  tbe 
circuit  court,  which  was  refused. 

What  relief  can  petitioner  obtain  under  a  writ 
of  certiorari,  upon  these  facts?  The  duties  and 
powers  of  the  Board  of  Equalization  are  defined 
m  section  42  of  tbe  Assessment  Act,  passed 
March  25,  1887.  It  is  as  follows:  "  That  said 
Board  of  Equalization  shall  carefully  examine 
and  compare  and  equalize  said  assessments,  and 
shall  eliminate  from  the  lists  thereof  all  prop- 
erty exempt  under  (bis  Act,  and  they  are  here- 
by empowered  to  bear  and  adjust  complaints 
from  any  party  feeling  aggrieved  on  account 
of  excessive  apsessments,  when,  in  their  judg- 
ment, justice  demands  it,  and  to  correct  auy 
and  all  errors  arising  from  clerical  mistakes,  or 
otherwise;  and  tbe  corrections  made,  if  any, 
shall  be  entered  upon  the  assessment  book  with- 
•out  in  any  way  altering  the  assessment  lists; 
nTui  the  action  of  thU  Board  as  to  valuation 
shall  be  final;  and  all  complaints  in  this  regard 
are  hereby  required  to  be  made  and  acted  upon 
by  this  Board,  during  its  session,  which  si  nil 
be  from  tbe  first  Monday  to  tbe  third  Monday 
in  June.  If  complaint  made  is  based  on  exces- 
sive valves,  said  Board  nhaU  hare  the  rifjhl  to 
summon  before  them  tDitnssfes,  tcho  shall  be  dis- 
interested freeholders,  and  the  stoom  testimony 
of  t/iree  such  mtnesses,  eoneemivg  same,  mil  be 
s^tjpeient  evidence  upon  which  such  Board  may 
<ict."    The  italics  are  ours. 

It  may  be  directly  seen  from  tbe  plain  words 
of  tbe  Act  that  the  legislative  intention  was 
that  there  should  be  no  appeal  or  review  of  tbe 
action  of  this  Board  upoa  tbe  subject  of  valua- 
tions, where  it  bns  acted  upon  a  complaint. 
Tbe  law-maker  has  in  so  many  ^ords  declared 
that  its  action  in  this  regard  ''shall  be  final." 
When  no  right  of  appeal  is  given  by  the  Btat- 
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nte  in  express  words,  or  by  neoeaBary  implica- 
tion, an  appeal  will  not  fie;  and  it  was  there- 
fore not  error  in  the  board  to  refuse  tbe  appeal 
prayed  for.  Wade  v.  Hurry,  2  Sneed,  60;  Ex 
parte  Knight,  8  Lea,  401. 

But  it  isjnsisted  that  when  no  appeal  lies  the 
writ  of  certiorari  may  be  used  in  lieu  of,  or  as  a 
substitute  for,  an  appeal.  Article  6,  §  10,  of 
the  State  Constitution  provides  that  "the  judges 
or  justices  of  inferior  courts  of  law  and  equity 
shall  have  power  in  civil  cases  to  issue  writs  of 
certiorari  to  remove  any  cause,  or  tbe  tran- 
script of  the  record  thereof,  from  any  inferior 
jurisdiction  into  such  court  of  law,  on  sufllcient 
cause,  supported  by  oath  or  afilrmaiion." 
What  is  "sufficient  cause"  must  be  defined  by 
either  statute  or  Judicial  decision.  Judicial  de- 
cision has  established  that  where  the  law  gives 
an  appeal,  and  tbe  party  is  deprived  of  it  with- 
out SiViy  fault  or  negligence  on  his  part,  that  is 
"sufficient  cause,"  if  lie  shows,  in  addition  to 
it,  a  meritorious  case.  History  of  a  Lawsuit, 
§  655,  Old  ed. 

But  in  the  case  before  us  the  law  gave  no  ap- 
peal; hence,  tbe  writ  will  not  lie  in  lieu  of  or 
as  a  substitute  for  an  appeal.  But  will  it  lie 
under  any  of  the  statutory  definitions  of  "suf- 
ficient causer  Code,  §  8128,  is  as  follows* 
"The  writ  of  certiorari  may  be  granted  when 
ever  authorized  by  law,  and  also  in  all  cases 
where  an  inferior  tribunal,  board  or  officer  ex- 
ercising judicial  functions  has  exceeded  the 
jurisdiction  conferred,  or  Is  acting  illegally, 
when,  in  the  judgment  of  the  court,  there  is  no 
other  plain,  speedy  or  adequate  remedy."  By 
tbe  succeeding  section  it  is  declared  that  the 
writ  of  certiorari  lies  in  the  following  cases: 
"on  suggestion  of  diminution;  where  no  appeal 
is  given;  as  a  substitute  for  appeal;  instead  of 
audita  ouerela;  instead  of  wnt  of  error ." 

This  is  a  case  whieb  learned  counsel  contend 
comes  under  tbe  provision  for  the  writ  in  tbe 
section  last  quotea,  "where  no  appeal  is  given." 
It  is  too  plain  for  argument  that  if  the  writ  can- 
not lie  under  this  provision  it  will  not  under 
any  of  tbe  other  cases  named  in  tbe  Statute. 
These  two  sections  must  be  construed  toiretbcr. 
Tbe  statutory  ground  is  that  tbe  wrii  of  cer- 
tiorari will  lie,  upon  sufficient  cause  shown, 
where  no  appeal  U  given;  where  an  inferior 
tribunal,  board  or  officer  exercising  judicial 
functions  has  exceeded  the  jurisdiction  confer- 
red, or  is  acting  illegally;  where,  in  tbe  judg- 
ment of  the  court,  there  is  no  other  plain,  speedy 
or  adequate  remedy.  Does  petitioner  present 
Fuch  a  case?  Waiving  for  the  present  any  con- 
sideration of  tbe  question  as  to  whether  a 
Board  of  Equalization,  under  our  Act  of  1H87, 
is  a  judicial  tribunal,  or  whether,  in  regard  to 
its  action  upon  a  complaint  of  an  excessive  as- 
sessment, it  is  a  board  "exercising  judicial 
functions,"  we  will  first  undertake  to  ascertain 
whether,  if  we  assume  it  to  have  been  in  the 
exercise  of  judicial  functions  in  the  matter 
complained  of,  it  has  in  any  way  exceeded  its 
jurisdiction,  or,  in  the  language  of  the  Statute, 
was  acting  illegally. 

The  complaint  made  in  the  petition  is  that  it 
refused  to  hear  wiincsscs  offered  by  complain- 
ant in  support  of  his  complaint  as  to  an  exces- 
sive assessment  as  to  valuation  In  this  iid 
thev  "exceed  their  jurisdiction."  or  "act  Ille- 
gally T"    To  determine  this,  we  must  not  only 
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consider  the  lanj^xiage  of  the  Act  defining  tbeir 
duties,  but  consider  the  general  nature  and 
scope  of  the  powers  conferred  upon  them. 
They  are  ftyled  a  **Board  of  Equalization.  " 
Tbey  are  chnrp:ed,  primarily,  with  the  duty  of 
"examining"  and  ''equalizing"  assessments. 
This  duty  tbey  are  expected,  most  manifestly, 
to  perform,  not  upon  testimony,  but  upon  a 
"comparing"  the  assessments  in  one  district  or 
neighborhood  with  another,--one  piece  of  prpp- 
en y  with  the  assessment  upon  another  of  equal 
value.  Clearly,  this  is  to  be  done  upon  thehr 
own  knowledge  of  the  comparative  valuations, 
and  the  end  to  be  reached  is  an  equalization 
whereby  discriminations  in  favor  of  one,  or 
against  another,  are  to  be  corrected.  In  addi- 
tion to  this,  they  are  to  correct  mistakes  made 
by  the  assessor,  and  eliminate  from  the  list 
property  exempt  under  the  law  from  assess- 
ment. Finally,  they  are  empowered  to  hear 
and  adjust  complaints  from  any  party  feeling 
agi^rieved  on  account  of  excessive  taxation, 
where  in  their  judgment  lustice  demands  it. 
How  are  they  to  "bear  and  adjust"  such  com- 
plaint?? Petitioner's  contention  is  that  tbey 
must  hear  witnesses  produced  by  him;  that  he 
has  a  right  to  examine  such  witnesses,  and 
cross-examine  such  as  are  produced  against 
him.  In  other  words,  that  the  Act  contem- 
plates a  regular  trial,  according  to  the  ordinary 
course  of  law,  and  the  decision  according  to 
the  weight  of  the  proof.  We  have  seen  that, 
with  reference  to  the  primary  duty  of  the  Board, 
—that  of  equalizing  assessments, — the  Act 
contemplates  no  issue  of  fact  or  hearing  of 
evidence,  but  that  the  equalization  is  to  be 
brought  about  by  a  comparison  of  assessments 
and  the  knowledge  they  have  of  the  relative 
values  of  different  pieces  of  property.  Can  the 
law  contemplate  any  very  different  method 
of  correcting  an  excessive  assessment?  The 
knowledge  of  relative  values— of  comparative 
values — which  they  have  as  citizens  and  free- 
holders, and  which  tbey  obtain  from  an  exam- 
ination and  comparison  of  the  assessment  lists, 
will,  in  the  vast  majority  of  cases,  enable  them 
to  act  justly  upon  the  complaint.  But  cases 
mav  occur  where  these  means  are,  in  their 
judgment,  unsatisfactory.  In  such  case,  the 
Act  declares  that  the  "Board  shall  have  the 
fight  to  summon  before  them  witnesses,  who 
shall  be  disinterested  freeholders;  and  the 
sworn  testimonjT  of  three  such  witnesses  con- 
cerning same  will  be  sufficient  evidence  upon 
which  such  Board  may  act."  The  "Board  shall 
have  the  right"  to  summon  before  them  disin- 
teresteil  freeholders,  is  the  language  of  the  Act 
Does  this  power  conferred  make  it  their  duty 
to  either  have  witnesses  brought  by  the  party 
making:  complaint,  or  require  them  in  all  cases 
to  summon  witnesses  upon  such  complaint  be- 
ing made:  or  is  the  hearing  of  witnesses  a  mat- 
ter wholly  in  their  discretion?  We  think  tlie 
Statute  means  no  more  than  it  plainly  discloses. 
To  hold  that  it  was  the  duty  to  permit  the  ex- 
amination of  witnesses  offered  by  a  complain- 
ant would  imply  a  duty  to  the  State  and  county 
to  hear  and  examine  witnesses  to  sustain  the 
asseasment  All  this  would  imply  a  trial,  and 
a  judgment  upon  weight  of  proof.  The  ques- 
tion of  valuation  is  altogether  a  matter  of  opin- 
ion. Before  questions  of  opinion  the  greatest 
diversity  may  be  expected.    The  seaaons  of 


this  Board  terminate  in  two  weeks;  and  at  the 
end  of  that  time  they  are  required  to  return  the 
assessment  lists,  and  their  corrections,  to  the 
clerk  of  the  county  court.  In  populous  coun* 
ties  the  assessments  reach  into  the  thousandiw 
That  each  taxpayer  should  have  the  right  to 
come  with  his  witnesses,  and  have  ^them  heard, 
and  be  heard  bv  counsel,  would  result  in  such 
delay  and  embarrassment  as  to  amount  to  a 
great  public  peril  with  regard  to  the  assessment 
of  tho  public  revenues.  No  legislative  bodr 
could  have  seriously  contemplated  such  a  tri- 
bumd  to  determine  a  mere  question  of  an  ex- 
cessive valuation  for  purpose  of  assessment 
Occasional  instances  of  excessive  assessments 
may  occur;  but  they  bad  better  be  borne  than 
that  such  a  court  should  be  created  to  settle 
them.  The  taxpayer  in  the  first  instance  may 
make  his  representations  to  the  assessor.  If  he 
overassess  him,  he  may  carry  the  matter  to  a 
board  of  disinterested  freeholders,  acting  under 
oath.  If  they,  upon  their  own  knowledge, 
agree  with  the  assessor,  and,  upon  a  "compar- 
i^n,"  find  no  case  for  a  reduction  for  pur- 
pose of  equalization,  the  chances  are  that  the 
assessment  is  not  far  wrong.  If  he  cannot  in- 
duce the  Board  to  think  that  it  is  a  case  where 
they  ought,  for  their  own  enlightenment,  to 
exercise  the  power  they  have  to  summon  wit- 
nesses of  their  own  selection,  be  must  submit 
The  Board  was  not  "exceeding  its  jurisdic- 
tion," or  "acting  illegally,"  in  refusing  to  have 
the  witnesses  offered  by  petitioner;  and  it  bad 
a  right  to  refuse  to  summon  witnesses  of  its 
own  selection,  if  it  deemed  that  justice  did  not 
demand  evidence  from  witnesses. 

The  next  contention  is  that  petitioner  has  the 
right  to  have  the  writ  of  certiorari  to  the  end 
that  be  may  have  the  matter  beard  or  retried 
upon  the  merits.  This  is  based  upon  the  prop- 
osition that  if  the  Board  had  heard  witnesses, 
or  had  decided  the  matter  without  witnesses, 
and  upon  tbeir  own  knowledge,  or  upon  a 
comparison  of  the  assessment  complained  of 
with  other  assessments,  in  any  event  their  ac- 
tion in  adopting  and  approving  the  assessment 
is  a  judgment  which  they  are  entitled  to  have 
reviewed  upon  the  merits;  and  that,  inasmuch 
as  it  is  a  case  where  no  appeal  lies,  for  this  rea- 
son the  writ  of  certiorari  lies  to  review  and  re- 
try the  matter  upon  its  merits.  The  answer  to 
this  is  that  it  is  only  where  the  writ  of  certi- 
orari lies  as  a  substitute  for  an  appeal  or  a  writ 
of  error,  or,  possibly,  instead  of  audita  qijerela, 
that  the  writ  will  operate  to  give  to  the  peti- 
tioner a  new  trial  upon  the  merits.  On  the 
first  plan  the  Act,  as  we  have  before  seen,  ex- 
pressly declares  that  the  action  of  the  Board 
shall  be  final.  The  law-maker  did  not  intend 
that  its  judgment  on  the  merits  should  be  sub- 
ject to  review.  In  all  such  cases  the  writ  will 
not  lie  to  review  the  matter  upon  the  merits. 
Such  controversies  must  be  finally  settled  by 
some  means.  The  judgment  of  a  disinterested 
board  of  freeholders  upon  a  mere  matter  of 
opinion  as  to  the  valuations  for  taxation  is  as 
likely  to  be  right  as  that  of  any  court.  Says 
Judge  Cooley  upon  this  question:  "As  a  gen- 
eral rule,  a  tax  cannot  depend  for  its  validity 
upon  the  ability  to  justify  it  to  the  satisfaction 
of  a  court  or  jury.  Value  is  matter  of  opinion : 
and,  when  the  law  has  provided  officers  upon 
whom  the  duty  is  imposed  to  make  it,  it  ia  the 
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opinfoD  of  these  offlcen  to  which  the  tnterests 
of  the  parlies  are  referred.  The  court  cannot 
sit  in  judgment  upon  their  errors,  nor  substi- 
tute their  own  opinions  for  the  conclusions 
the  officers  of  the  law  have  reached."  Cooley, 
Taxn.  iBt  ed.  157. 

Every  interest  of  the  State  alike  demands 
that  such  questions  shall  be  settled  cheaply  and 
speedily.  Where  an  Act  creating  a  special  tri- 
bunal, even  exercising  judicial  functions,  drives 
it  power  and   authority    to  settle  particular 

frievances,  such  as  this,  and  either  expressly  or 
y  plain  implication  declares  that  the  judg- 
ment of  such  special  tribunal  shall  be  final,  and 
it  confines  iiself  within  its  jurisdiction,  and 
docs  not  "act  illegally,"  the  writ  of  certiorari 
will  not  lie  to  review  its  action  upon  the  merits. 
This  question  has  been  settled  in  this  State 
since  the  case  of  Wade  v.  Murry,  2  Sneed,  50. 
That  case  was  this:  Under  Act  1854,  chap.  82, 
contested  elections  of  judges  and  attorney- 
geueruls  were  to  be  heard  and  determincl  by  a 
special  tribunal,  consisting  of  the  chancellor  of 
tiie  division  within  which  the  contest  arose. 
The  jurisdiction  was  conferred  upon  the  chan- 
cellor, and  not  upon  the  chancery  court.  The 
Act  prescribed  how,  when  and  where  he  should 
hear  the  contest.  No  provision  was  made  for 
an  appeal  or  writ  of  error.  Judge  McKinney 
delivered  the  opinion  of  the  court,  and  held: 
firef,  that  no  appeal  or  writ  of  error  would  lie 
from  the  judgment  of  the  chancellor  determin- 
ing such  a  contest;  second,  that  no  writ  of  cer- 
tiorari would  lie  as  a  substitute  for  a  writ  of 
error,  and  that  when  the  law  intended  the  de- 
cision to  be  final  and  conclusive  there  could  be 
no  review  of  the  judgment  in  any  way  what- 
ever. The  learned  judge,  however,  qualifies 
bis  decision — as  we  think,  properly — when  he 
says  that  "we  do  not  mean  to  say,  however, 
that  the  certiorari  might  not  be  resorted  to  for 
some  purposes  in  a  case  like  the  present.  We 
think  it  might.  In  a  case  involving  a  question 
as  to  tlie  legal  competencv  of  the  judge,  or 
showing  such  a  substantial  departure  from  the 
course  of  proceeding  prescribed  in  the  Statute 
as  would  render  the  proceedings  void,  the  cer-. 
tiorari  would  be  the  proper  remedy."  Id.  57. 
The  learned  author  of  "A  History  of  a  Law- 
Suit/'  in  commenting  on  the  doctrine  now 
under  discussion,  says,  that  '*tbe  law  as  stated 
in  Wade  v.  Murry,  precluding  all  inquiry  into 
the  correctness  of  the  judgment  upon  the 
merits  of  the  case,  may  be  considered  settled." 
This  has  been  thought  by  some  to  operate  as 
an  abridgment  of  the  right  to  a  certiorari 
which  is  secured  by  the  Constitution.  But  the 
langtiage  of  the  Constitution  secures  the  bene- 
fit of  the  writ  "on  sufiicicnt  cause;"  and  what 
is  sufficient  cause  is  not  defined  by  the  Consti- 
tution. It  must  be,  therefore,  by  the  Legisla- 
ture or  the  courts.  When  the  legislature  has 
created  an  inferior  jurisdiction,  and  has  given 
no  appeal  from  its  decisions,  it  must  be  evident 
that  it  did  not  intend  them  to  be  reversed  upon 
the  merits  of  the  case.  It  is  equally  evident 
that  it  intended  the  iurisdiction  to  keep  itself 
within  the  prescribed  limits,  and  to  proceed  in  a 
legal  manner;  and  it  is  only  when  it  trans- 
gresses in  these  respects  that  "sufficient  cause" 
exists  for  a  certiorari.  Caruthers,  History  of 
a  Law-Suit,  Old  ed.  g§  750,  751. 

Wad£  V.  Murry  haa  been  followed  in  the 
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case  of  Ex  parte  Knight,  8  Lea,  401.  Opinion 
by  Jvdge  McFarland,  Judges  Tumey  ana  Free- 
man diFsenling.  That  this  writ  will  not  lie 
to  review  the  judgment  of  a  board  of  assessocv 
or  a  board  of  equalization  upon  the  merits^ 
where  the  controversy  is  as  to  the  valuation^ 
has  been  repeatedly  settled  in  other  States. 

Judge  Cooley,  in  his  elaborate  work  on  Tax- 
ation, in  speaking  of  the  office  of  this  writ, 
says:  "  It  will  not  lie  to  review  any  merely  dis- 
cretionary action  of  any  tribunal,  nor  is  it  with- 
in the  proper  scope  of  the  writ  to  review  the 
decisions  of  inferior  ti'ibunals  upon  the  merits. 
The  court  awarding  it,  therefore,  will  not  look 
into  the  evidence  on  which  the  inferior  tribunal 
may  have  acted,  except  so  far  as  may  be  neces- 
sary to  the  determination  of  any  jurisdictional 
question  that  may  depend  upon  it."  Again, 
he  savs:  "  The  writ  does  not  lie  to  the  collec- 
tor of  taxes,  or  any  other  mere  ministerial  offi- 
cer, to  review  either  his  action  or  any  of  the 
prior  actions  on  which  his  own  was  leased,"  and 
"that  assessments  cannot  be  revised,  and  set 
aside  on  this  writ,  on  the  ground,  merely,  that 
they  are  excessive  or  unequal.'*  Cooley,  Taxn. 
1st  ed.  531-533.  See  also  QlitXby  Co,  v.  MU- 
sissippi  d  T.  B.  Co.  16  Lea,  412. 

We  have  been  referred  to  Mr.  Burroughs  on 
Taxation,  who  seems  to  entertain  the  opinion 
that  a  writ  of  certiorari  will  lie  to  coriect  an 
excessive  assessment,  although  the  assessor  or 
board  of  equalization  have  not  acted  illegally 
or  exceeded  their  jurisdiction.  This  is  a  total 
misconception  of  the  "sufficient  cause"  upon 
which  such  writ  is  authorized,  either  at  com- 
mon law  or  under  our  Constitution.  It  is  cer- 
tainly not  in  accord  with  our  cases,  and  is  in 
direct  conflict  with  the  views  of  Judge  Cooley, 
as  quoted  above. 

The  judgment  of  the  Circuit  Court  diemimfig 
the  petition  is  afflrmed,  toith  costs. 

Tomey,  Ch.  J,,  dissenting: 

By  an  Act  passed  the  25th  oi  March,  lF87,cre- 
ating  a  Board  of  Equalization  in  the  assessments 
of  taxes,  it  is  provided,  in  section  42,  "that 
said  Board  of  Equalization  shall  carefully  exam- 
ine and  compare  and  equalize  said  assessments, 
and  shall  eliminate  from  the  lists  thereof  aU 
property  exempt  under  this  Act;  and  they  are 
hereby  empowered  to  hear  and  adjust  com- 
plaints from  any  party  feeling  aggrieved  on  ao> 
count  of  excessive  assessments,  when,  in  their 
judgment,  justice  demands  it,  and  to  coirect 
any  and  all  errors  arising  from  clerical  mis- 
ts kea  or  otherwise,  and  the  corrections  made, 
if  any,  shall  be  entered  upon  the  assessment 
book,  without  in  any  way  altering  the  assess- 
ment lists;  and  the  action  of  this  board  as  to 
valuation  shall  be  final,  and  all  complaints  in 
this  regard  are  hereby  reouired  to  be  made  and 
acted  upon  by  this  board  durins  its  session, 
which  shall  be  from  the  first  Monday  to  the 
third  Monday  in  June.  If  complaint  made  is 
based  on  excessive  values,  said  board  shall  have 
the  ri^ht  to  summon  before  them  witnesses, 
who  shall  be  disinterested  freeholders:  and  the 
sworn  testimony  of  three  such  witnesses  con- 
cerning same  will  be  sufficient  evidence  upon 
which  such  board  may  act." 

The  tax  assessor  of  Grainger  County  assessed 
three  separate  tracts  of  land  of  petitioner  at 
$70,000.    On  a  day  fixed  for  hearing  his  comr 
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])hiiit  petitioner  appeared  before  the  Board, 
:iod  filed  a  kworn  exception  to  the  assessment, 
aUeging  that  it  was  $80,000  in  excess  of  the 
value  of  the  property,  lie  offered  to  sustain 
his  complaint  by  three  competent  witnesses. 
The  Board  refused  to  hear  his  proof,  holding 
that  petitioner  had  no  right  to  introduce  proof, 
or  be  heard  upon  the  subject  of  his  complaint. 
Petitioner  prepared  and  extended  a  bill  of  ex- 
ceptions, which  the  Board  refused  to  sign.  lie 
tben  prayed  an  appeal  to  the  circuit  court, 
which  was  ref  usea.  The  prayer  of  the  neti- 
tioDer  is  that  said  Board  be  restrained  irom 
reluming  said  excessive  assessment;  that  the 
matter  he  brought  into  the  circuit  court:  that 
the  property  be  lawfully  and  justly  assessed; 
that  said  erroneous  ana  unjust  assessment  be 
reviewed  and  canceled.  The  Board  moved  the 
court  to  dismiss  the  petition,  because  the  Statute 
provided  that  the  action  of  the  Board  should  be 
final,  and  that  petitioner's  remedy  was  to  com- 
pel the  exami cation  of  witnesses, — was  by  man- 
damus. Upon  the  final  ground,  if  the  Act 
intended  to  prohibit  and  cut  off  appeal  to  the 
courts  for  relief,  it  would  be  void. — a  violation 
of  article  1,  ^  17,  of  the  Constitution,  ordain- 
ing 'nhat  all  courts  shall  be  open;  and  every 
man,  for  an  injury  done  him  in  his  lands, 
goods,  person  or  reputation,  shall  have  remedy 
bj  due  course  of  law,  and  right  and  lustice 
idministered,  without  sale,  denial  or  delay;" 
and  of  section  8.  same  antcle,  that  no  man 
shall  be  deprived  of  his  property  but  by  the 
judgment  of  his  peers,  or  the  law  of  the  land. 

Every  man  has  a  right  to  be  heard  before  he 
can  be  lawfully  condemned,  in  person  or  prop- 
erty. Is  the  writ  of  certiorari  a  proper  remedy 
ODcler  this  petition?  By  section  8838,  Code  M. 
&  v.,  it  is  provided:  "The  writ  of  certiorari 
may  lie  gjanted  whenever  authorized  bv  law, 
and  also  In  all  cases  where  an  inferior  tribunal, 
board  or  officer,  exercising  judicial  functions, 
bas  exceeded  the  jurisdiction  conferred,  or  is 
acting  illegally,  when.  In  the  judgment  of  the 
court,  there  is  no  other  plain,  speedy  or  ade- 
quate remedy."  By  section  8839,  • 'certiorari 
hes  .  .  .  where  no  appeal  is  given." 

For  the  purposes  of  the  question,  we  treat  the 
petition  as  true.  We  have  a  board  exercising 
judicial  functions,  exceeding  the  jurisdiction 
ooDferred,  in  its  refusal  to  hear  proof  as  directed 
by  the  Act,  and  therefore  acting  illegally.  No 
appeal  is  given  by  the  Act,  and  for  tbat  reason 
in  appeal  was  refused.  There  is  no  other 
plain,  speed  V  or  adequate  remedy.  The  action 
of  the  Board  was  on  the  11th  day  of  June,  and 
its  existence  expired,  by  direction  of  law,  on 
Saturday  before  the  third  Monday  in  June.  It 
was  a  tribunal  of  only  two  weeks'  duration. 
The  first  term  of  court  after  its  action  was  on 
the  fourth  Monday  in  August,  when  there 
would  have  been  no  tribunal,  board  or  officer, 
npon  whom  a  peremptory  mandamus  could 
have  operated;  and  the  petitioner  would  have 
l)een  without  remedy,  either  plain,  speedy  or 
adequate. 

In  Dodd  V.  Wea/wr,  2  Bneed,  672,  it  is  said: 
*'If  there  be  no  appeal,  then  the  certiorari, 
which  is  a  constitutional  writ,  is  a  proper  rem- 
edy, by  which  any  injurious  irregularity  in  the 
nroceedini?  may  be  corrected,  or  a  trial  denavo 
had.  '  The  maxim  of  the  law  is  that  there  is 
oo  wrong  without  a  rem'^y,  and  it  is  a  par- 


ticular  rule  that  a  certiorari  will  lie  to  all  infe> 
rior  jurisdictions,  the  proceedings  of  which 
cannot  be  corrected  by  writ  of  error,  to  removo 
their  proceedings  into  the  superior  court,  to  be 
there  afilrmed  or  quasbed,  or  otherwise  cor<> 
rected,  as  law  and  justice  shall  require.' " 

In  Saunden  v.  Eussell,  10  Lea,  295,  this 
court  holds:  "  The  writ  of  certiorari  is  in  this 
State  a  constitutional  writ,  and  bas  always  had 
a  more  extended  application  than  in  England^ 
and  been  used  for  purposes  unknown  to  the 
common  law.  It  is  the  universal  method  by 
which  the  circuit  courts  exercise  control  over 
all  inferior  jurisdictions,  however  constituted, 
and  whatever  may  be  their  course  of  proceed- 
ing." 

In  Burroughs  on  Taxation,  242,  243,  it  i» 
said:  "In  ^^t^v.  P&ughkeepsie,  87  N.  Y.  61U 
to  determine  the  validity  of  a  tax  on  bank 
shares,  where  the  bank  claimed  an  exemption 
to  the  extent  of  its  capital  invested  in  the 
United  States  bonds,  and  finally  to  examine 
into  the  action  of  assessors,  so  as  to  look  into  the 
evidence  before  the  assessors,  and  correct  mere 
questions  of  valuation,  the  court  says:  'It  bos 
been  finally  settled  that  a  common-law  certiorari 
to  review  the  proceedings  of  assessors  brings  up 
the  merits,  as  well  as  questions  of  jurisdiction 
and  regularity;  and  that,  where  a8se5;sors  have 
neither  exceeded  their  powers  nor  lieen  irregu* 
lar  in  exercising  them,  the  court  will  still,  upon 
the  facts  appearing  in  the  return,  examine  and 
correct  their  decisions,  if  erroneous.*  The 
cases  in  other  States  sustain  those  in  New  York 
as  to  the  functions  of  the  certiorari." 

To  the  argument  that  if  this  petition  be  al* 
lowed  to  prevail  it  will  multiply  suits,  and 
thereby  cripple  the  State  in  the  collection  of 
taxes,  it  is  sufficient  to  say  that  the  State  is  or- 
dinarily as  much  bound  by  the  Constitution  and 
laws  thereunder  as  the  citizens;  and  it  is  ita 
duty  to  protect,  and  not  oppress,  the  citizens. 
While  everv  legitimate  aid  will  be  given  to  the 
State  in  collecting  its  revenue,  the  courts  must 
see  that  their  aid  is  authorized,  remembering^ 
that  the  State  is  the  creature,  and  not  tbe  crea> 
tor,  of  the  Constitution.  This  argument  of  in- 
convenience to  the  State  is,  to  my  mind,  a 
begging  of  the  question.  Tbe  State  has  set  in 
motion  machinery  shown  by  the  petition  in 
this  case  to  be  apprehensive,  and  requires  it  U> 
complete  ita  work  and  cease  to  exist  in  the 
space  of  two  weeks,  and  now  asks  to  say  that 
"  the  shortness  of  the  life  of  an  institution  of 
my  own  creation  will,  if  its  acts  be  allowed 
to  be  reviewed,  imperil  my  revenues.  I  must 
therefore  be  permitted  to  take  advantage  of 
my  own  wrong." 

Recurring  to  the  Act,  I  do  not  see  that  it  re- 
quires such  interpretation.  It  requires  the 
Board  to  hear  and  adjust  complaints  from  any 
psrty  feeling  aggrieved.  How  heard?  How 
adjusted?  Why,  by  summoning  **  before  it 
witnesses,  who  shall  be  disinterested  freehold-- 
ers,  and  tbe  testimony  of  three  such  witnesses 
will  be  sufficient  evidence  upon  which  said 
Board  mav  act."  The  language  that  "it  shall 
have  the  riffht  to  summon  such  witnesses  meant 
that  it  shall  be  its  dutv  to  do  so  on  the  com 
plaint  made.  This  is  tue  only  way  in  which 
tbe  complaint  could  be  made  and  adjusted 
The  argument  that  it  may  exercise  the  nght,— 
and  that  it  is  merely  a  right,  unembarrassed 
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by  a  duty,— and  determine  the  qnestion  of  ez- 
oessiveness,  presumes  that  the  Board  is  ac- 
quainted with  all  lands  in  their  county.—a 
presumption  that  cannot  hold  good  in  any  one 
county  in  the  State.  The  objection  that  a  trial 
will  result  if  witnesses  are  introduced  is  an- 
swered by  the  Statute  providing  for  this  in- 
troduction and  examination.  The  trial  natural- 
ly comes  of  the  power  conferred  and  the  duty 
imposed  upon  the  Board  by  the  words  of  the 
Act  The  petition  only  seeks  to  have  the  du- 
ties defined  by  the  Act  enforced.  It  sets  out 
the  grounds,  and  suggests  the  names  of  wit- 
nesses of  the  character  specified  by  the  law. 
This  was  refused.  If  the  action  of  the  Board 
Is  to  be  final,  it  can  only  be  so  after  the  law 
bas  been  obeyed,  which  cannot  be  done  under 
a  rule  that  the  Board  may,  in  its  arbitrary  dis- 
cretion, as  was  done  here,  reject  a  msin  pro- 
Tisioo.  The  Board  is  a  judicial  tribunal,  to  trv 
questions  of  fact  and  law.  In  this  case  it 
passed  alone  upon  that  of  law, — the  construc- 
tion of  the  Statute,— holding  that  petitioner 


had  no  right  to  Introdnoe  proof,  or  be  heard 
upon  the" subject  of  his  complaint.  It  con- 
strued the  law  for  itself,  and  by  itself.  It  said 
to  petitioner:  "The  law  does  not  mean  what 
you  cUim  it  to  mean.  We  are  the  sole  and  ex- 
clusive judges  of  the  meaning  of  the  words  of 
the  Act,  and  of  the  intention  of  the  Legisla- 
ture in  the  employment  of  these  words. *'  Now, 
if  the  Legislature  may  confer  such  judicial 
functions  on  this  Board,  I  can  see  no  reason 
why  it  mav  not  say  that  magistrates,  county, 
circuit  and  chancery,  and  such  other  inferior 
courts  as  majr  be  established,  shall  have  exclu- 
sive jurisdiction  in  such  matters  as  the  Legis- 
lature may  name,  and  their  respective  actions, 
iudgments  and  decrees  "shall  be  final."  The 
Board  of  Equalization  is  a  court,  and  author- 
ized by  article  6,  ^  1,  of  the  Constitution,  and 
upon  which  the  Legislature  had  no  power  to 
confer  a  jurisdiction  to  make  its  sction  fioaL 
Such  legishition  contravenes  the  spirit  and  the- 
ory of  a  state  government. 
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John  W.  McNAMARA,  Exr.,  etc,  of  Maiy 
E.  Payne,  Deceased,  Appt, 

1.  A  person  receiving  aid  aa  a  poor  Sick 
person  from  the  offloers  of  the  poor  in  a  city  or 
county,  In  the  absence  of  representations  as  to 
his  responsibility  or  physical  condition,  incurs  no 
liability  to  ropay  the  amount  expended  on  his  or 
her  behalf  by  such  city  or  county;  at  least  in  the 
absence 'of  some  application  or  request  by  him  for 
aid  or  assistance  more  than  the  usunl  solicitation 
for  charity  which  apparently  needy  persons  make 
to  the  poor  authorities. 

8.  A  presumption  that  a  request  for  aid 
was  made  by  one  assisted  by  public  offlcors  as 
a  poor  person  will  not  be  entertained  where  the 
maklnK  of  such  request  lies  at  the  foundation  of 
an  allcfired  riirbt  to  recover  compensation  there- 

'  for  from  her  estate;  such  request  must  be  proved. 

(November  »,  1S80.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Thini  Department,  affirming  a  judgment  of  ihe 
Albany  Si)ecial  Term  entered  upon  the  report 
of  a  referee  disallowing  a  claim  presented 
against  a  decedent's  estate.    Reversed. 

The  case  sufficiently  api^ears  in  the  opinion. 

Mr,  James  F.  Tracey,  for  appellant: 

The  presumption  of  the  regularily  of  official 
acts  does  not  apply  to  lurisdictional  facts  in 
case  of  officers  of  special,  limited  or  statutory 
Jurisdiction. 

Ta\  lor,  Ev.  ?  147;  Wharton,  Ev.  g  1818;  Jew- 
dl  V.  Van  SteenburgK  58  N.  Y.  a5;  Miller  ▼. 
Bnmn,  65  N.  Y.  883;  Sibley  v.  WaJJU,  16  N.  Y. 
180;  Wood  V.  Tm?/,  4  Lans.  80. 

In  order  to  maintain  an  action  for  money 
paid  to  the  u$:e  of  the  deceased  in  the  absence 
of  an  express  promise,  there  must  be  shown  a 
8L.aA. 


leanest  by  the  person  for  whom  the  money  was 
paid,  either  express  or  implied. 

Taylor  v.  Baldwin,  10  Barb.  620;  Ingraham 
V.  Oilberi,  20  Barb.  151. 

To  imply  a  request  the  person  to  be  charged 
must  be  shown  to  have  been  bound  primarily 
to  pay  the  particular  claim,  and  the  person  pay- 
ing to  have  been  under  compulsion  or  liability 
to  make  the  payment 

Bailey  v.  Busting,  28  Conn.  455;  Jone$  y. 
Wilson,  8  Johns.  484;  Moffat  v.  Henderson,  18 
Jones  &  S.  211. 

The  plaintiff  has  entirely  failed  to  put  in  evi- 
dence any  facts  tending  to  show  that  the  de- 
ceased ever  was  a  proper  or  fitting  object  of  poor 
relief.    This  was  necessary. 

NefD  Bedford  v.  Chaee,  6  Gray,  28;  Monson  v. 
Williams,  6  Gray,  416;  Berkeley  v.  TannUm,  19 
Pirli.  480. 

The  support  of  the  worthy  poor  is  made  bv 
statute  a  charge  on  the  public  (1  Rev.  Stat.  614, 
§  14;  8  Rev.  Stat.  8tb  ed.  2108)  and  they  are  by 
law  given  a  right  to  their  maintenance.  Relief 
to  them  is  nowhere  styled  a  loan,  nor  bns  repay- 
ment even  been  contemplated  by  any  law. 

See  Ooodale  v.  Lawrence,  88  N.  Y.  518;  Alna 
V.  Plummer,  4  Me.  258;  TempUUm  v.  Stratton, 
128  Mass.  187:  Alger  v.  Miller,  56  Barb.  227; 
Pi/plin  V.  Uawke,  8  N.  H.  805. 

Mr,  D.  Cady  Herrick,  with  Mr,  John 
A.  Delehanty,  for  respondent: 

The  City,  having  paid  out  the  money  under 
its  primary  obligation  to  support  paupers,  can 
recover  it  from  whomsoever  was  legally  liable 
to  support  defendant's  testatrix. 

1  Rev.  Stat.  6i6,  §  14;  Cftarlestowny.  Grots- 
land,  15  Gray,  15;  Monson  v.  Williams,  6  Gray, 
416;  Ooodale  v.  JMwrence,  88  N.  Y.  518. 

Assumpsit  will  lie  by  a  stranger  against  a 
party  for  necef^saries  furnished  to  and  support 
provided  for  one  whom  such  parly  is  under 
legal  obligation  to  maintain. 

Forsyt/i  v.  Hanson,  6  Wend.  558. 

The  plaintiff  by  the  issuing  of  its  oommit* 


6ee  also  31  L.  R.  A.  461;  41  L.  R.    A.  862. 
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nento  placed  itself  in  the  podtion  of  a  gaiety, 
the  tesiatriz  being  tbe  principal  debtor. 

Moftit  V.  lJender$on,  18  Jones  &  S.  211. 

Tbe  plaintiff  (surety),  having  been  compelled 
10  pay  tbe  debt,  is  entitled  to  recover  from  tbe 
defeDdant  (principal). 

Hunt  V.  Amidon,  4  Hill,  848. 

When  one  pays  money  without  any  legal 
obligation  to  do  so,  under  a  mistake  of  fact  and 
wiibout  tbe  means  of  ascertaining  the  truth,  he 
may  recover  it  bock. 

Ahsd  V.  Hicks,  25  N.  Y.  291. 

Plaintiff  could  not  be  barred  f  rom  a  reooveir 
of  money  paid  under  mistake  of  fact,  even  if  it 
disre^rded  the  means  to  obtain  the  necessary 
kooH  ledge. 

lAMwrenee  ▼.  American  Nai.  Bank,  64  K.  Y. 
432. 

A  strict  mle  of  constmction  cannot  be  ap- 
plied to  moneys  even  voluntarily  paid  by  a 
"public  officer,  who  pays  out  the  moneys  of 
tiie  State,  county  or  town,  as  the  power  of  such 
officers  is  >;enerally  limited  by  statute;  the  pay- 
meDt  of  money  contrair  to  statute  might  be*a 
misappropriation  by  which  the  recipient  would 
get  no  right." 

Surdam  v.  FnUer,  81  Hun,  502;  People  v. 
Btarkteeather,  10  Jones  &  8. 825;  Richmond  Co. 
V.  EUi»,  59  N.  Y.  820;  PeopU  v.  FiddB,  53  N. 
Y.  491. 

Rugger,  CK  /.»  delivered  the  opinion  of  the 
con  It; 

Tbe  material  question  in  this  case  is  whether 
t  person  receiving  aid  as  a  poor  sick  person 
(rom  the  officers  of  the  poor  in  a  city  or  county, 
io  the  absence  of  any  representations  as  to  his 
responsibility  or  physical  condition,  incurs  a 
liability  to  repay  the  amount  expended  on  his 
or  ber  behalf  by  such  city  or  county. 

Tbe  claim  was  tbat  the  plaintiff  was  entitled 
to  recover  of  the  defendant  s  testatrix  an  amount 
of  mon^  paid  by  it  to  the  Albany  Homco- 
palbic  Ilos|>{tal  for  the  care  and  maintenance  of 
Bucb  testatrix  as  a  poor  person. 

Tbe  question  arises  in  proceedint^  under  the 
statute  upon  a  reference,  authorized  by  the 
surroeate,  to  determine  claims  against  the  estate 
of  tbe  tei>tatriz.  At  tbe  close  of  tbe  plointiff's 
evidence  tbe  defendant  moved  for  a  nonsuit, 
which  was  denied  by  the  referee,  and  tbe  de- 
fendant excepted.  The  motion  was  based  upon 
tbe  ground  tbat  no  application  or  request  for 
aid  or  assistance  on  the  part  of  defendant's  tes- 
tatrix to  tbe  authorities  of  Albany  bad  been 
sbown,  and  tbat  without  such  proof  the  action 
could  not  Ix;  sustained. 

Tbis  proof  was  essential  upon  the  tbeorr  of 
the  case  presented  by  tbe  plaintiff,  and,  not  hav- 
ing been  furnished,  the  exception  to  the  refusal 
to  dismiss  tbe  claim  was  well  taken. 

We  might  properly  dismiss  the  discussion  of 
tbe  case  at  tbis  point;  but  as  tbat  would  not 
wholly  satisfy  the  object  of  counsel  as  exhib- 
ited by  tbe  argument,  we  have  thought  it  proper 
to  indicate  our  views  as  to  the  propriety  of  tbe 
action  generally.  Tbe  proof  showed  that  tbe 
(^y  of  Albany  bad  paid  to  the  Homeopathic 
Hospital  tbe  sum  of  $538. 28  for  care  and  main- 
teoanoe  furnished  to  Mary  E.  Payne  under  an 
order  made  by  its  overseer  of  the  poor,  direct- 
iag  the  hospital  to  extend  aid  to  ber. 

There  was  no  evidence  that  this  order  was 
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Issued  upon  the  application  of  the  testatrix,  or 
of  anyone  upon  ber  behalf.  It  was  proved  that 
such  applications  were  usuoUy  made  and  also 
tbat  such  orders  were  sometimes  issued  with- 
out any  applications. 

It  is  obvious  tbat  this  claim,  if  supportable 
at  all,  must  be  so  upon  the  principles  whic^ 
obtain  in  actions  to  recover  back  moneys  paid 
and  expended  by  one  person  for  another. 

It  is  an  elementary  principle  in  such  actiona 
tbat  money  voluntarily  paid  out  by  one  for  an- 
other cannot  be  recovered  back.  1  Parsons^ 
Cont.  p.  471  ti  eeq. 

In  order  to  support  sach  an  action  it  is  essen- 
tial that  a  request  on  tbe  part  of  tbe  person 
benefited  to  make  such  payment,  either  ex- 
pressed or  fairlv  to  be  implied  from  tbe  cir- 
cumstances of  the  case,  must  be  proved.  Ad- 
dison, Cont  1055;  Wright  v.  OarUnghovee,  26 
N.  Y.  ^I^^Wellington  v.  Kelly,  84  K.  Y.  546. 

To  bring  itseli  within  these  rules,  the  re- 
spondent claims  that  tbe  testatrix  was  le^lly 
liable  to  the  hospital  for  tbe  debt  incurrea  for 
her  board  and  maintenance,  and  tbat  inasmuch 
as  the  City  had  paid  tbat  liability  upon  the  im- 
plied request  of  tbe  testatrix,  her  estate  is  liable 
to  tbe  plaintiff  for  such  payment. 

We  are  of  tbe  opinion  that,  under  the  cir- 
cumstances of  this  case,  no  such  liability  was 
incurred  by  the  testatrix  to  tbe  hospital;  neither 
is  there  any  proof  that  she  directly  or  indirectly 
requested  the  plaintiff  to  pay  such  liability  or  in- 
cur such  expenses  for  her  benefit.  It  is  claimed 
that  such  request  may  be  inferred  from  a  pre- 
sumption applving  to  the  acts  of  public  offi- 
cers, tbat  they  have  performed  such  legal  duties 
as  tbe  law  imposes  upon  them,  and  that  tbe  law 
makes  it* their  duty  to  make  inquiries  and  af- 
ford aid  to  tbe  poor  sick.  Ko  such  dutv  is 
expressly  imposed  by  tbe  statute,  and,  if  it 
existed  at  all,  it  is  itself  an  application  from  the 
nature  of  the  powers  con  fen  ed  upon  them.  It 
relates  to  a  course  of  conduct,  and  not  to  any 
specific  act,  and  is  not  such  a  specltic  duty  as 
authorizes  the  application  of  the  rule  in  ques- 
tion. Neither  can  such  a  presumption  be  in- 
dulged in  as  to  a  vital  jurisdictional  fact  in 
favor  of  the  officers,  or  the  principal  they  rep- 
resent, in  an  action  which  is  founded  solely 
upon  the  condition  of  a  performance  of  duty 
by  them.  The  claim  that  they  were  requested 
to  act  lies  at  the  foundation  of  the  alleged  right 
of  recovery  and  is  a  substantive  fact  in  the  con- 
troversy, not  the  subject  of  a  presumption. 
Sheldon  v.  Wright,  7  Barb.  89;  People  v.  Brook- 
lyn, 21  Barb.  484;  U.  8.  v.  Ross,  92  U.  S.  281 
[23  L.  ed.  707]. 

There  is  no  claim  that  the  testatrix  made  any 
personal  opplication  to  the  poor  aulhorilies  for 
relief;  but  it  is  sought  to  raise  a  presumption 
that  someone,  who  is  not  shown,  made  some 
sort  of  application  in  her  behalf,  because,  as 
it  is  argued,  such  application  was  usually 
made,  ft  is  not  shown  that  such  person,  who- 
ever it  might  be,  had  any  authority  from  the 
testatrix  to  make  such  application,  or  any  rep- 
resentations in  her  behalf,  or  what  represen- 
tations were,  in  fact,  made  in  regard  to  her 
circumstances  or  condition  upon  that  occasion. 

If  the  court  were  at  liberty  to  draw  infer- 
ences from  the  circumstances  shown,  they 
could  infer  only  that  before  extending  aid  the 
city  authorities,  in  the  performance  of  their 
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duty,  had  examlDed  into  the  circumstances  of 
the  defendant's  testatrix  and  fouad  she  was  en- 
titled to  such  aid.  There  is  no  evidence  in  the 
case  but  that  she  was,  in  fact,  a  person  entitled 
to  relief  under  the  law;  and  we  cannot  see  how 
the  alleged  presumption,  even  if  it  was  in- 
dulged, coula  aid  the  plaintiff's  case. 

But  we  do  not  think  that  a  request  for  aid 
can  be  implied  from  the  circumstances  stated, 
or,  if  it  can,  that  it  was  anything  more  than 
the  usual  solicitation  for  charity  which  appar- 
ently needy  persons  make  to  the  poor  authori- 
ties, and  for  reoeivinff  which  no  implied  prom- 
ise can  be  raised  H>r  reimbursement.  The 
fund  from  which  the  moneys  were  advanced 
was  created  for  the  purpose  of  affording  gra- 
tuitous relief  to  the  indigent  poor,  and  if  an  ap- 
plicant therefor  did  not  come  within  the  de- 
acription  of  persons  entitled  to  such  relief  the 
authorities  were  not  authorized  to  grant  it. 
The  law  contemplates  some  examination  by 
the  authorities  into  the  circumstances  of  ob- 
jects of  charity,  and  if  that  aoes  not  show 
them  to  belong  to  the  class  entitled,  under  the 
statute,  to  aid,  it  is  their  duty  to  deny  relief. 
The  circumstances  which  control  the  exercise 
of  the  power  to  grant  relief  to  poor  persons  are 
so  various  in  the  cases  of  different  persons,  and 
are  so  incapable  of  being  defined  by  strict 
rules,  that  much  must  be  left  to  the  Judgment 
and  discretion  of  the  officers. 

The  possession  of  some  property  by  a  person 
does  not  always  and  necessarily  preclude  such 
person  from  a'  Just  claim  for  relief.  The  ques- 
tion of  the  propriety  of  relief  is  confided  to  the 
discretion  of  the  poor  authorities,  and  if  they 
front  the  relief  asked  it  is  to  be  presumed  they 
have  made  such  investigations  as  they  deemed 
necessary,  and  have  determined  the  question  as 
to  the  right  of  the  party  examined  to  such  re- 
lief. 

There  is  no  provision  made  in  the  law  for  a 
review  of  that  determination,  and  such  aid 
once  furnished  must  thereafter  be  regarded  as 


a  charity  extended  by  the  dty  to  the  object  of 
their  benevolence  without  expectation  of  reim- 
bursement. Deer  Ale  v.  Eaton,  12  Mass.  828; 
Medford  v.  Learned,  16  Mass.  216. 

The  misjudgmeut  of  the  officers  of  the  poor 
as  to  the  necessities  of  the  person  relieved  raises 
no  implied  promise,  on  the  part  of  such  person, 
that  he  will  repay  moneys  expended  in  his  be 
half. 

It  is  urged  by  the  respondent  that  every  per- 
son is,  in  law,  primarily  liable  to  support  him- 
self. It  is  quite  probable  that  most  persons 
who  do  not  support  themselves  are  likely  to 
get  little  or  very  poor  support  from  anyone; 
yet  it  is  not  true,  as  a  legal  proposition,  that 
every  person  is  liable  to  support  himself. 
Every  person  has  a  natural  right  to  choose  the 
mode  and  manner  of  his  life,  and  so  long  as 
he  does  not  violate  anv  positive  provision  of 
law  to  follow  it,  and  if  aid  and  assihtauce  are 
voluntarily  furnished  by  the  charitable  and 
credulous,  without  deception,  to  such  person, 
we  know  of  no  rule  that  enables  the  persons 
living  to  recover  back  from  the  object  of  their 
benevolence  the  moneys  so  advanced  to  him. 
Deer  IsU  v.  Eaton,  sujn'a. 

It  is  also  claimed  by  the  respondent  that  the 
moneys  paid  may  be  recoverra  back  upon  the 
ground  that  they  were  paid  under  a  mistake  of 
fact.  Even  if  this  were  so,  it  affords  no  claim 
against  a  third  person  who  has  made  no  request 
for  the  payment  of  such  moneys;  but  a  more 
conclusive  answer  to  the  contention  rests  in 
the  fact  that  there  is  no  evidence  that  any  such 
mistake  occurred. 

The  case  is  destitute  of  any  evidence  that  the 
defendant's  testatrix  was  not  a  proper  obiect  of 
bounty  at  the  time  the  relief  was  extended  to 
her. 

The  Judgment  qf  the  General  Term,  and  that 
entered  upon  t/te  report  of  the  referee,  ehoyld 
thertfore  be  rerened,  and  a  new  trial  ordered, 
mt/i  eaete  to  abide  the  event. 

All  concur. 


GEORGIA  SUPREME  COURT. 


CARROLL,  lyr.  in  Err., 

ei 

EAST  TENNESSEE,  VIROINIA  &  GEOR- 

GIA  R  CO. 

EAST  TENNESSEE,  VIRGINIA  &  GEOR- 
GIA R  CO.,  Plff.  in  Err., 

CARROLL. 
|....0a...„) 

^1.  A  motion  fin*  a  new  triaJU  dulj  contin- 
ued from  a  day  set  for  bearing  It  in  vacation  to 
^Head  notes  by  Bleoki<bt,  Ch.  J. 


the  next  term  of  fLe  oonrt,  need  not  be  further 
continued  from  one  day  to  another  during  the 
term,  though  successive  orders  be  passed  appoint- 
ing particular  days  for  the  hearing.  Once  in 
court  in  term  time,  the  motion  remains  there  in 
full  life  until  beard  or  otherwise  disposed  of. 
8.  Where  the  want  of  care  and  diU^nee 
Imputed  to  the  plalntllf,  who  was  a  firo- 
man  upon  a  locomotive,  rehLtes  to  his  failure  to 
keep  the  engineer  awake,  or  take  other  measures 
for  his  own  safety,  and  the  imputed  neglig«ioe 
reaches  back  some  hours,  a  paragraph  of  the 
coiurt^  charge  to  the  Jury,  which  might  be  on* 
derstood  by  them  as  restricting  the  inquiry  to  a 
much  shorter  period,  is  erroneous;  and  for  the 
court,  in  the  aame  paragn^jth,  to  speoify  certain 


Nora-  OontrOnitorvn^oUlimes  a  queetionof  foot  for 
the  jury, 

Plaintiir  cannot  recover  for  an  aooldent  If  he 
oould  have  averted  it  by  reasonable  care  and  pru- 
dence. Meredith  v.  Cranberry  Goal  ft  Iron  Co.  09 
N.G.67II. 

Whether  the  plaintiff  was  guilty  of 
6L.  U.A. 


contributing  to  the  accident  was  a  question  of  fiaoi 
for  the  lury.  Shook  v.  Oohoes,  11  Gent  Rep.  801,  lOB 
N.  Y.  648.  See  also  Olusbing  v.  Sharp,  98  N.  Y.  877; 
Twogood  V.  New  York,  8  Cent  Rep.  88. 108  N.  Y.  a8; 
Bullock  V.  New  York,  99  N.  Y.864;  Greany  v.  Long 
Island  R.  Go.  8  Gent  Rep.  408, 101  N.  Y.  419  and  cases 
there  cited;  Gosgrove  v.  New  York  Gent.  A  H.  B.  R. 
Oo.m  N.  Y.88,98(  KeUogg  v.New  York  Gent  ft  H. 


1^. 
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conduct  of  tbe  flreman,  and  Instruct  upon  it  in  a 
way  to  Imply  tliat  the  same  would  not  be  negli- 
geooe,  IS  additional  error,  the  question  whether 
8ucb  conduct  would  or  would  not  be  negligence 
being  for  the  Jury. 

9.  The  measure  of  risk  which  a  flremaA 
ou^ht  to  incur  by  remaining  upon  a  locomo- 
tive, and  assisting  a  sleeping  engineer  to  run  the 
train,  is  that  only  which  hfs  duly  and  obligations 
to  Che  oompany,  under  all  the  circumstances,  im- 
pose upon  him.  If  he  subjects  himself  to  any 
irraatcr  risk,  and  is  thereby  injured,  he  Is  not 
without  fault,  and  cannot  recover. 

4.  Beports  to  the  g^eneral  manager  of 
tlie  cx>mpany  touching  the  facts,  droumstances 
and  results  of  a  railway  acddent,  and  who  was  to 
blame  therefor,  made  several  days  after  the 
event,  by  the  superintendent  and  the  conductor, 
supported  by  the  affidavit  of  the  latter  and  of 
several  other  employes,  are  not  admissible  in  evl* 
denoe  to  affect  the  company,  whether  such  re- 
ports were  exacted  and  made  under  standing 
ruloB  requiring  the  same,  or  under  special  orders 
for  tbe  ptutlcular  occasion,  no  question  of  notice 
to  the  company  being  involved  in  the  oontro- 


8.  It  beings  in  question  whether  a  llre- 
man  ccrald*  t^  reporting  the  flints  of  his 

sitiiatioo  to  an  official  of  the  company  by  tele- 
graph, have  obtained  relief  from  his  peril,  evi- 
dcnoe  is  admissible  to  show  that,  under  the  usage 
and  practice  of  the  company  in  like  or  analogous 
ciroumstauoGS,  relief  would  probably  have  fol- 
lowed in  a  specUed  way,  and  by  the  use  of  speci- 
Hed  means. 
0.  An  employe  of  a  corporation*  though 
oblif^ted  In  writing,  as  terms  of  his  employment, 
to  **  study  the  rules  governing  employes,  care- 
fully keep  posted  and  obey  orders,**  is  not  bound 
by  rules,  as  such,  of  whLh  he  is  ignorant,  and 
which  have  never  been  promulgated  to  him  by 
the  company. 

(September  2S,  18CA) 

f'ROSS  writs  of  error  to  the  Superior  Court 
t  of  Bibb  County  to  review  a  judgment 
gTiiiif  ing  a  motiou  for  new  trial  in  an  action  to 
n-cover  damages  for  persoual  injuries  alleged 
to  have  resulted  from  defendant 's  Degiigeoce, 
in  wbicb  Judsmeut  bad  l)een  rendered  for 
phiiotiff,  tbe  pilaiotift  excepting  to  so  niucb  of 
tbe  juuKDient  as  upranted  tbe  new  trial,  and  de- 
ft mhmt  excepting  to  so  much  as  refused  a  new 
trijil.  upon  otJier^aod  further  grounds  urged  in 
its  motion.  Affirmed  on  plainiiff'B  exceptions, 
antf  rt-vened  on  t/iotie  of  dffendant. 

The  case  sufficient  ly  appears  in  the  opinion. 

2It»r$.  Dessau  &  Bartell  for  Carroll. 

Meesre,  Bacon  &  Rutherford  for  the  Rail- 
road Company. 

Bleckley.  Oh.  /.,  delivered  tbe  opinion  of 
the  court: 

1.  Tbe  case  was  tried  at  the  November  Ad- 
journed Term,  18S7,  and  tbe  motion  for  a  new 
trial  was  made  during  the  same  term;  the 
hearing  of  the  motion  being  fixed  by  order  for 


a  day  in  vacation,  and  then  continued  to  tbe 
following  May  Term.  Olbcr  coiiliiinnnces 
took  place  during  tbe  May  Term,  cucli  of  tbem 
being  to  a  particular  day.  One  of  lliesc  days 
was  June  80,  on  which  no  action  was  taken 
with  reference  to  tbe  motion.  On  July  2  the 
motion  was  taken  up,  and  continued  to  a  sub- 
soqueut  day  in  tbe  same  month,  and  on  the 
latter  to  a  still  later  day,  when  it  cunie  up  for 
a  hearing,  and  tbe  respondent  moved  to  dis- 
miss it  Itccause  no  continuance  from  the  30th 
of  June  to  the  2d  of  July  bad  been  grunted  or 
entered.  The  motion  to  dismiss  was  pro{)erly 
overruled,  because,  after  the  May  Term  of  the 
court  was  reached  by  duly  continuing  i he  mo- 
tion from  the  November  Ad joumed  Term,  no 
further  continuance  was  requisite  in  order  to 
keep  tbe  matter  in  court  so  long  as  the  May 
Term  lasted;  and  that  term,  as  we  understand 
the  record,  was  still  in  progress  when  the  mo- 
tion for  a  new  trial  was  finally  taken  up  and 
decided.  The  rule  as  to  continuance  from  day 
to  day  in  vacation  has  no  application  to  what 
transpires  in  term  time.  Once  in  court,  the 
motion  remains  there  until  heard  or  otherwise 
disposed  of.  Fixing  a  time  for  the  bearing,  or 
entering  continuances  from  day  to  day,  ia  no 
disposition  of  it. 

2.  The  court  committed  no  error  In  granting 
tbe  motion  for  a  new  trial  on  the  fourteen lE 
and  seventeenth  grounds  of  the  amended  mo- 
tion. The  most  vital  question  in  the  case  waa 
one  of  fact,  to  wit,  whether  tbe  plaintill  waa 
negligent  in  remaiuino:  upon  the  engine,  and 
exposing  himself  to  risk,  without  taking  more 
active  and  diligent  measures  to  keep  the  en- 
gineer awake,  or  ur&ing  the  conductor  to  do  so, 
or  telegraphing  to  the  master  of  trains  or  some 
other  oflScer  to  interpose.  That  the  engineer 
was  falling  asleep  at  his  post  was  known  to  the 
plaintiff,  who  waa  liis  fireman,  some  time  be- 
fore tbe  collision  happened,  and  consequently 
the  question  of  his  negligence  should  not  have 
been  restricted  in  point  of  time  to  the  moment 
of  collision,  and  some  minutes  previous  there- 
to. The  charge  of  the  court  in  the  fourteenth 
ground  of  the  motion  was  as  follows:  "If  the 
Jury  should  believe,  from  tbe  evidence  in  the 
case,  that  tbe  train  on  which  the  plaintiff  waa 
as  fireman  was  approaching  another  train  on 
the  same  track;  that  the  engineer  of  plaintiff's 
train  was  at  some  distance  from  the  latter 
train,  at  his  post  and  awake,  discharging  his 
duty;  that  tbe  plaintiff  did  not  know  of  the 
approaching  train;  and  that  the  plaintiff,  hav- 
ing finished  firing  his  engine,  look  his  seat  on 
the  place  assigned  to  him,  and  then,  discover- 
ing a  train  ahead,  and  that  his  enL'ine  was  not 
slacking,  and  that  tbe  engineer  was  asleep,  — 
then  I  charge  vou  that  if  the  plaintiff  was  in- 
jured by  a  collision  which  he  could  not  have 
avoided  by  tbe  exercise  of  all  reasonable  care 
and  ordinary  diligence,  in  the  causing  of  which 
no  fault  was  committed  by  or  attributable  to 
bim,  he  may  be  entitled  to  recover."    This 


R.  R.  Od.79  N.  Y.9S;  Bmst  v.  Hudson  River  R.  Oo. 
85N.T.9;  Salter  v. Utica  ft  aR.R.Oo.88  N.  Y.4£; 
Bembard  v.  Rensselaer  ft  8.  R.  Oo.  1  Abb.  App.  Deo. 
ISl;  Oouz  City  ft  P.  R.  Co.  v.  Stout  84  U.  8. 17  Wall. 
«7(21  Ued.745);  Hayes  v.  liioh.  Oent.  R.  Oo.  Ul  U. 
ata  iSB  L.ed.ilO),  80  Alb.L.  J.88;  Randall  v.  Bal- 
tiinore  ft  O.R. Co.  109 U.S. 47V  (87  L.ed.lOOB):  Nash 
V.  New  York  Oant.  ft  H«  B.  R.  Co.  U  N. Y.  8.  fi.  68L 
eJLJELA. 


For  rules  as  to  the  duty  of  ordinary  care,  see 
Ernst  V.  Hudson  River  R.  Co.  85  X.  Y.  0,  M. 

As  to  submission  to  the  Jury,  see  Bmst  v.  Hudson 
River  R.  Co.85  N.  r.88;  Weber  v.  New  York  Cent, 
ft  H.  R.  R.  Co.  07  N.  Y.  687;  Payne  V.  Troy  ft  a  R.  Co. 
88N.Y.S72;  Byrne  v.  New  York  Cent  ft  H.li.B. 
Co.  6  Cent.  Rep.  aee.  104  N.  Y.  8I»,  887. 
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mfght  have  been  understood  by  the  Jury  as  vir- 
tually throwing  out  of  the  case  any  and  all 
negligence  the  plaintiff  may  have  been  charge- 
able with  until  Just  before  the  collision  took 
place,  and  was,  besides,  an  intimation  to  the 
jury  that  the  conduct  of  the  plaintifP,  if  as  de- 
scnbed  in  the  charge,  would  not  amount  to 
negligence.  But  for  this  instruction,  the  lurv 
might  have  thought,  in  view  of  what  bad  al- 
ready transpired  within  the  plaiDtiif' s  knowl- 
edge showing  the  tendency  of  the  engineer  to 
gp  to  sleep,  that  it  was  not  enough  for  Qie  plain- 
tiff to  see  that  he  was  awake,  and  then  seat 
himself  at,  the  place  assigned  to  him,  but  that 
he  ought  to  have  continued  to  see  to  it  and  as- 
sure himself  that  the  engineer  kept  awake. 
The  charge  seems  obnoxious  to  both  objections 
which  we  have  indicated,  viz.,  a  too  narrow 
restriction  in  point  of  time,  and  a  too  wide  lati- 
tude in  drawing  to  the  court  and  taking  from 
the  Juiy  a  decision  of  the  question  of  negli- 
gence. 

8.  The  request  of  counsel  for  the  defendant 
to  charge  the  Jury  as  set  out  in  the  seventeenth 
ffround  of  the  motion  for  a  new  trial  was  as 
follows:  "If  you  find  that  the  said  Carroll  was 
an  employ^  of  the  defendant,  and  that  he  sub- 
jected himself  to  any  greater  danger  or  risk 
than  his  duty  and  obligations  to  said  Company 
required,  and  that  by  reason  of  said  increased 
danger  or  risk  he  has  been  injured,  then  the 
court  <!harges  you  that  he  cannot  recover."  In 
view  of  the  testimony  in  the  record,  we  agree 
with  the  court  in  thinking  that  this  charge 
should  have  been  given  in  the  terms  requested, 
and  without  any  qualification.  If  the  plaintiff 
took  any  improper  risk,  it  was  by  remaining 
upon  the  engine  without  doing  more  than  he 
did  in  seeing  that  the  engineer  kept  awake,  or 
without  appealing  to  the  conductor  or  report- 
ing by  telegraph,  as  it  was  contended  he  should 
have  done.  If  he  was  in  fault  in  either  of 
these  respects,  he  was  negligent,  and,  if  negli- 
gent, he  could  not  recover.  The  court,  in  giv- 
ing the  request  in  charge  to  the  jury,  qualified 
it  by  adding,  after  the  word  "required,"  the 
phrase,  "by  any  rules,  which  rules  had  been 
communicated  to  him."  This  qualification 
narrowed  the  charge  to  a  violation  of  the  rules; 
whereas  the  plaintiff's  duty  to  protect  himself 
against  his  sleepy  engineer  might  be  as  com- 
plete and  obligatory  without  rules  on  the  sub- 
ject as  with  them.  The  Jury  might  have 
thought  that,  if  he  had  common  sense,  he 
ought  not,  under  the  circumstances,  to  have 
remained  passively  upon  the  engine^  with 
knowledge  that  the  engineer  was  gding  to 
sleep  at  intervals  while  in  charge  of  his  engine. 
Due  care  in  keeping  the  engineer  awake,  or,  if 
that  could  not  be  done,  by  ceasing  to  aid  in 
running  the  train,  involved  not  only  the  safety 
of  the  fireman,  but  that  of  others,  and  also  the 
preservation  of  the  Company's  property  from 
wreck  and  destruction. 

4.  We  turn  now  to  the  cross-bill  of  excep- 
tions, in  adjudicating  upon  which  we  find  that 
the  court  should  have  granted  a  new  trial  on 
two  other  gi-ounds,  lowii,  the  second  and  third 
of  the  amended  motion.  By  a  standing  rule 
of  the  Company,  as  may  be  inferred,  reports 
by  its  ofBcers  and  employes  were  to  be  made  to 
it  of  the  facts  and  circumstances  attending  ac- 
cidents. This  accident  occurred  on  the  8th  of 
6  L.  R.  A. 


February,  and  on  the  18tb  of  that  month  the 
superintendent  prepared  a  report  to  the  general 
manager  on  the  subject.  On  the  following  day, 
the  19th,  a  report  by  the  conductor,  supportHi 
by  his  aflSdavit  and  that  of  seveial  others,  em- 
bracing engineer,  firemen,  flagman,  brakeman 
and  another  conductor,  the  plaintiff  himself  be- 
ing one  of  the  aflHants,  was  made,  and,  as  we 
infer,  was  transmitted  through  the  superintend- 
ent, end,  along  with  his  report,  to  the  general 
manager.  The  report  of  the  conductor  cast  the 
whole  blame  on  the  engineer,  treating  all  the 
rest  of  the  crew  as  faultless.  'These  documents 
were  admitted  in  evidence  on  behalf  of  the 
plaintiff,  over  the  defendant's  objection.  Hav- 
ing had  their  origin  many  days  after  the  hap- 
pening of  the  events  to  which  they  related,  they 
were  no  part  of  the  resgestm  of  the  cause  of  ac- 
tion on  trial,  but  were  mere  narrative  touching 
East  occurrences.  Consequently  they  do  not 
ill  within  the  principle  of  the  case  cited  from 
10  West.  Rep.  MQ(Ka/9er  v.  CJaeagod  O.  T. 
R,  Co,t  decided  by  the  Supreme  Court  of  Mich- 
igan in  June,  1887).  Mechem.  Ag.  8§  714, 716^ 
Code,  g  2206. 

Nor  is  Carlton  y.  Wtxtem  d  A.  R  Co.  81 
Ga.  531  (October  Term,  1888),  a  decision  upon 
the  question  of  their  admissibility.  As  far  as 
that  case  goes  is  to  suggest  that  they  were  not 
confidential  communications;  but,  really,  even 
that  question  was  not  involved  so  as  to  render 
a  decision  of  it  necessary.  Upon  principle,  we 
think  it  clear  that  these  reports  were  inaamissi- 
ble;  and  several  authorities  which  we  deem 
sound  are  to  that  effect.  In  Langhorn  v.AUnutt, 
4  Taunt.  511,  it  was  held  that  letters  of  an  agent 
to  a  principal,  irC  which  he  is  renderinsr  him  an 
account  of  the  transactions  he  has  performed 
for  him,  are  not  admissible  in  evidence  against 
the  principal.  A  like  ruling  was  made  in  liejf- 
tier  y.  Pearson,  Id.  662.  Sec  also  Ka/il  v.  Jan- 
»en.  Id.  565. 

"An  official  statement  or  report  received  Ly 
the  corporation  or  board  from  one  ricting  as  of- 
ficer, and  accepted  and  adopted  by  them,  is 
competent  evidence  against  the  corporation, 
and  (hose  bound  by  its  acts,  without  further 
proof  of  the  appointment  of  the  'officer;  but  » 
report  to  a  corporation  or  boai-d  is  not  ncade  ad- 
missible in  evidence  against  it  by  the  mere  fact 
that  it  was  received  and  'accepted'  by  it,  except 
for  the  purpose  of  charging  it  with  notice  of 
the  contents."    Abb.  Tr.  Ev.  p.  51,  §  62. 

"An  admission  by  a  corporation  of  a  fact  or 
liability,  duly  and  properly  made,  is,  of  course, 
evidence  against  it;  but  a  municipal  corpora- 
tion, by  accepting,  that  is,  by  receiving,  the 
report  of  a  committee  of  inquiry,  does  not  ad- 
mit the  truth  of  the  facts  stated  therein;  and 
such  a  report,  though  accepted  by  the  vote  of 
the  corporation,  is  not  admissible  in  evidence 
airainst  it."  1  Dill.  Mun.  Corp.  8d  ed.  §  805 
(eadier  editions.  §  242). 

The  case  of  ncksburg  <fe  Jf.  iJ.  Co,  v.  Put- 
nam, 118  U.  S.  545  [30  L.  ed.  257J,  was  cited 
and  relied  on  in  behalf  of  the  plaintiff.  The 
opinion  was  delivered  by  Mr.  Jvstice  Gray, 
who  devotes  but  a  single  sentence  to  the  ques- 
tion, merely  saying:  "The  reports  made  by  the 
superintendent  to  the  boai^  of  directors  in  the 
course  of  his  ofl3cial  duty  Vrere  competent  evi- 
dence, as  against  the  corporation,  of  the  condi- 
tion of  the  road. "    Looking  to  the  statement  of 
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f&ctB  prpflzed  to  that  oplDioD,  we  find  It  repre- 
•eotea  that  "the  plaintiff  offered  in  evideQce 
two  printed  reports  made  by  tbesuperintendeDt 
/^of  the  road  to  the  board  of  direct or8,--ODe  in 
1877,  which  stated  that,  in  the  portion  of  the 
road  where  the  heaviest  traffic  was  done,  there 
were  about  thirty-five  miles  of  iron  that  had 
been  run  over  for  more  than  twenty-five  years, 
and  required  the  closest  attention  to  prevent 
accideDts:  and  the  other,  made  in  1880,  stated 
that  there  were  twenty-five  miles  of  track  made 
of  iron  forty-two  years  in  service,  and  now  al- 
most entirely  worn  out.  The  defendant  ob- 
jected to  the  admission  of  these  reports  because 
tbey  were  not  sworn  to  under  examination  in 
ooiTn;  because  they  had  no  reference  to  the 
place  of  the  accident,  but  only  to  the  general 
condition  of  the  rails;  because  they  could  not 
biDd  the  defendant  as  admissions;  and  because 
the  information  of  the  superintendent  as  to  the 
condition  of  tlie  road  wns  derived,  in  part,  from 
the  reports  of  subordinates.  But  the  court 
overruled  the  objections,  and  admitted  the  re- 
ports in  evidence."  According  to  this  state- 
ment, the  reports  were  printed,  and  in  all  prob- 
ability had  been  promulgated  by  the  company 
as  ofiicial  documents  adopted  by  and  proceed- 
ing frona  it.  If  so,  this  would  make  them  ut- 
terances of,  and  therefore  admissions  by,  the 
company.  Moreover,  had  they  not  been  print- 
ed and  promulgated,  they  would  have  tended 
to  show  that  the  company  had  notice  of  the 
condition  of  its  road  previously  to  the  occur- 
rence of  the  injury  in  controversy,  and  would 
hare  been  admissible  to  charge  the  company 
with  such  notice,  under  the  rule  as  above  quoted 
from  Abbott.  The  reports  now  .in  question  do 
not  relate  to  the  condition  of  the  road,  and 
have  no  bearing  upon  any  question  of  notice  to 
the  company  of  any  fact  whatsoever  prior  to 
the  in^urV, — their  contents  consisting  wholly  of 
historical  matter  touching  past  conduct,  and  its 
consequences.  So  far  as  appears,  the  truth  of 
the  r<>ports  was  never  in  any  way  passed  upon, 
adopted  or  afiSrmed  by  the  corporation;  nor 
were  the  documents  printed,  issiied  or  circu- 
lated by  it  as  true. 

It  surely  cannot  be  sound  law  to  hold  that  by 
collecting  information,  whether  under  general 
rules  or  special  orders,  and  whether  from  its 
own  oflicers,  agents  and  employes,  or  others,  a 
c-rporation  acquires  and  takes  such  informa- 
tion at  the  peril  of  having  treated  as  its  own 
admissions,  should  litigation  subsequently  arise 
touchinjQr  the  subject  matter.  As  well  might  it 
be  considered  that  any  and  every  suitor  who 
sends  out  agents  to  discover  witnesses  and  col- 
lect facts  touching  his  rights  or  duties  regard- 
ing a  pending  or  prospective  lawsuit  is  to  be 
met  at  the  trial  wiib  the  communications  made 
by  or  to  such  agents  as  admissions  made  by 
hiir.self.  Can  it  be  possible  that  a  collector  of 
historical  materials  is  to  be  held  responsible  for 
llie  truth  or  accuracy  of  them,  without  himself 
having  indorsed  or  oromulgated  them  as  true? 

Tlie  case  of  Krogrj  v.  Atlanta  dt  W,  P,  B,  Co. 
77  Ga.  202,  was  also  cited  and  relied  upon. 
The  evidence  held  competent  in  that  case  con- 
nsted  of  declarations  made  by  the  general  man- 
>ger,  some  of  them  relating  to  the  condition  of 
the  track,  and  some  to  the  cause  of  the  acci- 
lient,  which  he  attributed  to  too  much  elevation 
of  the  superstructure  on  one  of  the  curves  of 
eURA. 


the  road.  It  would  seem  that  the  admissibility 
of  this  evidence  was  put  by  the  court  partly  on 
the  ground  that  the  general  manager  represent- 
ed the  corporation  in  making  the  statements 
(which,  by  the  way,  were  not  made  as  reports 
to  the  Company,  or  any  superior  ofiOicer,  but  as 
mere  oral  declarations),  partly  upon  the  ground 
that  they  were  embraced  in  the  res  gestne,  and 
partly  upon  the  ground  that  they  showed  his 
knowleafre,  and  merefore  the  knowledge  of  the 
corporation,  as  to  the  improper  construction 
and  condition  of  the  road  oefore  the  accident. 
We  need  not  comment  upon  this  case  further 
than  to  observe  that  its  facts  are  so  different 
from  those  of  the  case  in  hand  that  the  one  can- 
not be  a  precedent  for  the  other.  Aji  officer  so 
high  in  power  and  position,  and  so  comprehen- 
sive in  bis  duties,  as  is  the  general  manager  of 
a  railroad,  might  possibly  be  competent  to  af- 
fect the  company  by  his  admissions  or  declara- 
tions when  like  admissions  or  declarations  pro- 
ceeding from  subordinate  officers  or  agents,  or 
from  mere  servants  and  employes,  of  the  com- 
pany, would  be  attended  wiih  no  such  admissi- 
ble  quality.  Certainly,  this  distinction  could 
well  be  drawn  where  the  declarations  of  sub- 
ordinates, etc.,  were  made  to  the  company 
some  lime  after  the  transaction  to  which  they 
relate,  and  were  elicited  for  the  sole  purpose  of 
its  own  information,  and  for  use  in  guiding  its 
own  conduct. 

5.  We  see  no  sul)stantial  objection  to  the 
question  propounded  to  the  witness  Gallagher, 
as  set  out  in  the  sixth  ground  of  the  amended 
motion,  the  object  being  to  show  what,  accord- 
ing  to  the  usage  and  practice  of  the  Company, 
would  have  been  the  result  had  the  plaintiff 
reported  by  telegraph  to  the  train  dispatch- 
er that  the  engiueer  was  falling  asleep  at 
intervals  while  on  his  engine.  In  order  for 
the  Jury  to  determine  whether  such  a  re- 
port would  have  been  available  to  terminate 
or  lessen  the  plaintiff's  danger,  it  would  be 
necessary  for  them  to  know  what  action  would 
probably  have  been  taken  upon  such  a  report. 
Perhaps  the  question  to  the  witness  could  have 
been  better  shaped ;  but,  on  the  whole,  we  think 
•the  court  erred  in  not  allowing  the  witness  to 
answer  it. 

6.  As  there  has  to  be  another  trial,  we  for- 
bear to  express  any  opinion  on  the  correctness 
of  the  verdict;  and,  as  to  the  grounds  of  the 
motion  not  already  discussed,  we  merely  say 
that  we  have  discovered  in  most  of  them  nc 
error  whatsoever,  and  in  none  of  them  anything 
sufficiently  material  to  require  correction.  Sev- 
eral of  the  grounds  involve,  directly  or  indi- 
rectly, the  question  of  duty,  on  the  part  of  the 
plaintiff,  to  inform  himself  of  the  rules  of  the 
Company,  and  abide  by  them,  whether  they 
had  been  cgmmunicated  to  him  or  not.  We 
agree  with  the  trial  judg^  that  the  undertaking 
of  tbe  plaintiff,  in  bis  written  application  to  the 
Company  for  employment,  to  "study  the  rules 
governing  employes,  carefully  keep  posted  and 
obey  them,"  did  "not  extend  to  any  unknown 
rules  not  promulgated  to  him  by  the  Company. 
Brunswick  db  W.  R.  Co.  v.  Clem,  80  Ga.  640, 
541,  fifth  head  of  the  opinion. 

Tbe  rules  of  a  railway  company  stand  to  its 
employes  as  laws  for  the  regulation  of  their 
conduct,  and  all  such  laws  ought  to  be  promul- 
gated in  some  reasonable,  practical  way.    If 
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they  are  written  or  printed,  each  emp1o^6 
should  either  be  furaisbed  wit-h  a  copy,  or  in- 
formed where  to  apply  for  it,  or,  at  leasl,  where 
he  might  call  and  read  the  rules,  or  hear  them 
read.  Of  course,  actual  knowledge  otherwise 
acquired,  would  sufflce;  but  it  is  clear  to  us 


that  an  cmp1oy6  is  bound  by  no  rule  of  his 
company  which  has  neither  been  communicated 
to  him  by  it,  nor  brought  to  his  knowledge 
otherwise. 

Judgment  in  the  main  ease  afflrmad;  on  the 
CToee-hUl  of  exception  revereecL 


ALABAMA  SUPREME  COURT. 


B.  M.  WILLIAMS,  Appt.^ 

©. 

a  G.  EVANS. 

( Ala.....), 

▲  eontract  tor  the  sale  of  a  person**  in- 
terest In  a  portion  of  oertain  stock  not 

yet  teBued,  which  he  subsoribed  for  with  the  un- 
dentaodin^  that  he  should  have  95  of  stock  for 
$1  of  subecriptlun,  is  iilegal  and  void,  under  Const. 
187.,  art.  li,  S  0.  providing  that  no  corporation 
ahall  Issue  stock  except  for  money,  labor  done,  or 
money  or  property  actually  received;  and  all  fic- 
titious inoresse  of  stock  or  indebtedness  shall  be 

TOld. 

(November  7, 1880J 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  of  Elmore  County  in 
favor  of  plaintiff  in  an  action  to  recover  the 
contract  price  agieed  to  be  paid  for  certain 
shares  of  stock,  in  which  the  court  directed  the 
Jury  to  find  for  plaintiff  if  lliey  believed  the 
evidence.    Bevereed. 

The  case  saflOiciently  appears  in  the  opinion. 

Meeere.  Thorini^on  As  Smith  for  appel- 
lant. 

Meetre,  Watts  A  Son  for  appellee. 

Somerrille, /.,  ddiverad  the^  opinion  of 
the  court: 

Upon  first  consideration,  we  were  of  opin- 
ion that  the  contract  sued  on  in  this  case  was 
not  illegal  or  invalid,  as  in  vioUtion  of  public 
policy;  but  after  further  deliberation  we  have, 
come  to  the  opposite  conclusion. 

It  is  too  plain  for  argument  that,  under  the 
evidence,  if  the  plaintiff  can  recover  at  all,  it 
must  be  under  the  third  count,  which  claims 
the  price  agreed  to  be  paid  for  the  sale  of  fifty 


shares  of  stock  in  the  Decatur  Land  Company. 
The  bill  of  exceptions  sets  out  all  the  evidence; 
and  this  evidence,  in  our  opinion,  shows  a  con- 
tract in  violation  of  section  6,  art  14,  of  the 
Constitution  (1876),  which  provides  that  "no 
corporation  shall  iraue  stock  or  bonds,  except 
for  money,  labor  done  or  money  or  property 
actually  received;  and  all  fictitious  increase  of 
stock  or  indebtedness  shall  be  void." 

The  plaintiff's  own  tcstimonv  shows  that  he 
had  subscribed  originally  for  $2,500  of  stock 
in  said  company, — say  twenty-flve  shares, — 
with  the  understanding  that  the  company  was 
to  issue  to  him  "  $5  of  stock  for  $1  of  subscrip- 
tion," which  would  be  $12,600,^a  fictitious 
increase  of  five  to  one.  The  plaintiff  sold 
$1,000,  or  ten  shares,  of  the  original  slock,  and 
*'gEive  the  defendant  an  order  on  the  Decatur 
Land  Companv  to  issue  to  defendant  flrty  shares 
of  said  Land  Company  stock,  which  was  the 
amount  called  for  by  the  $1,000  of  the  original 
subscription,  and  to  transfer  the  same  to  de- 
fendant, on  the  books  of  the  company."  This 
stock  wss  not  then  issued,  but  was  to  be  issued 
on  the  day  of  the  transaction. 

The  contract  necessarily  impUod  by  this 
transaction  is  one  which  seems  to  us  to  be  in 
violation  of  the  section  of  the  Constitution 
above  quoted;  and  this  is  the  doosideralion  of 
the  defendant's  promise.  It  is  i  sale,  uot  so 
much  of  the  stock  itself,  as  a  transfer  of  i  sub- 
scription to  ten  shares  of  the  stock,  bajed  en  in 
illegal  agreement  of  the  Land  Company  o  Issue 
fiftv  shares  of  such  stock, — a  fictitious  'ncrease 
of  f(»rty  shares, — ^with  an  order  on  the  company, 
instructing  it  to  carry  out  the  illegal  transaction 
with  the  purchaser. 

A  contract  which  contemplates  the  violation 
of  a  Statute  or  a  Constitution,  as  a  mode  of 
executing  such  contract,  is  illegal  and  void.    It 


NOTC— Ormtnicta  invMaJtUm  of  law  iXUgoL 

A  oontmot  whose  object  is  to  violate  a  statute 
will  not  be  enforoed  by  the  courts  by  wbioh  the 
statute  Is  created.   Bank  of  U.  8.  v.  Owens,  27  U.  8. 

5  Pet.  6a!7  (7  L.  ed.  606;;  Thomas  v.  Biohmond,  79  U. 
8.  l;;  Widl.  849  (JBO  U  ed.  453);  Mitchell  v.  8m{th,  1 
Blnn.  UO,  4  U.  8.  4  DaU.  309  (1 L.  ed.  8S»);  McOehee  v. 
Lindsay,  6  Ala.  16;  Woods  v.  Armstronsr,  64  Ala.  160; 
Bobertaon  v.  Hayes,  83  Ala.  280;  Tenney  v.  Foote, 
«  UL  App.  604;  QUdweU  v.  BridaU  4B  Iowa,  16;  Dur- 
ffin  V.  Dyer,  68  Me.  148;  Springfield  Bank  v.  Merrick, 
14  Mass.  82S;  Wheeler  v.  UusseU,  17  Mass.  266;  MUler 
▼.  Post,  1  Allen,  484;  Smith  v.  Arnold,  106  Mass.  268; 
Prescott  V.  Battersby,  119  Mass.  286;  Barton  v.  Port 
Jackson  A  U.  F.  PI.  Road  Co.  17  Barb.  897;  Peck  v. 
Burr,  10  N.  Y.  294;  Uyan  v.  Dakota  Go.  School  Dtet. 
27  Minn.  488;  DeoeU  v.  Lewentbal,  67  Miss.  881;  Gotten 
▼.  McKenzie,  67  Miss.  418;  Seldenbender  v.  Charles,  4 
Serg.  ft  R.  161:  Eberman  v.  Keitael,  1  Watts  ft  8. 18i: 
Durbank  v.  Conrad,  96  U.  8.800  (24  Lb  ed.  787);  Bwell 
V.  Daggs,  108  U.  8.  148  (H  L.  ed.  684);  Cooper  MC». 

6  L.R.A. 


Co.  V.  Ferguson,  118  U.  8. 783  (28 1*  ed.  1188);  Buck- 
ner  v.  Street,  1  Dill.  258;  Orr  v.  Lacy,  4  McLean,  S48; 
Re  Ptttock,  2  Sawy.  421;  Re  Comstock,  8  Sawy.  224; 
DIU  V.  Eilloott,  Taney,  286;  Tufts  v.  Tufts,  8  Wood, 
ft  M.482. 

So  a  orntract  wiU  not  be  enforced  where  it  oon- 
metB  with  the  general  policy  and  spirit  of  the  stat- 
ute which  governs  It,  although  there  may  be  no 
literal  conflict  Oalg  v.  MIsBOurt,  29  U.  8. 4  Pet.  410 
(7  L.  ed.  908i;  BarUe  v.  Coleman,  29  U.S. 4  Pet.  184  (7 
L.  cd.  i«6);  Fuller  v.  Dame,  18  Pick.  472;  White  T. 
BufiS,  8  Cash.  448. 

Contrticta  in  enuUm  of  law  UUgaL 
A  contract  cannot  be  put  into  such  a  shape  t^at^ 
while  nominally  not  inoon^istent  with  the  Statute, 
It  virtually  contravenes  Its  provisions.  Bank  of  IT. 
8.  V.  Owens, 27U.  8. 2  Pet  627  (7  L.ed.6n6i:  BHrtlev. 
Ctoleman,  29  U.  &  4  Pet  184  (7  L.  ed.  8«6):  Ebermaa 
V.  Keitzel.  1  Watts  ft  8. 181;  DeBegnis  v.  Armfstead, 
10  Bing.  107;  Booth  v.  Bank  of  England,  T  Clark  ft 
F.600. 
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is  baaed  on  an  unlawful  consideration,  and,  if 
«xecutOfY,  cannot' be  enforced. 

One  of  tbe  purposes  of  ibis  clause  of  tbe  Con- 
stitution was  to  protect  tbe  public,  as  well  as 
stockholders,  against  spurious  and  wortbless 
€lock  by  the  process  of  watering,— in  oiber 
words,  from  fraudulently  issuing  and  putting 
on  the  market  fictitious  corporate  stock,  which 
is  based  on  nothing  valuable,  as  a  consideration 
for  ito  issue.  Fiupatriek  ▼.  Dispatch  Publish' 
4nQ  Oo,  88  Ala.  G04;  MemphisiStL  R  R,  Co.  v. 
iW,  120  U.  a  287  [80  L.  ed.  505];  Peoria  d 


8,  R.  Go.  ▼.  Thompson,  103  111.  187.  It  is 
greatly  to  tbe  interest  of  the  public  that  the 
policy  of  tliis  provision  should  be  enforced. 
We  repeat  that  the  present  contract  is  in  viola- 
tion of  this  provision  of  the  Constitution,  and 
is  void. 

The  court  erred  in  the  charges  given. 

Other  questions  need  not  be  considered,  as 
the  defendant  is  entitled  to  the  general  afflrma- 
tive  charge  in  his  favor,  if  requested. 

Beversed  and  remanded* 


CALIFORNIA  SUPREME  COURT. 


J.  F.  NOUNNAN  et  al.,  AppU., 

SUTTER  COUNTY  LAND  CO.,  Ssspt. 

(SlCaLU 

1.  RepresentatioiiJi  as  to  the  amovnt  of 
emrtn  neoeasary  fin*  oonatmctiiiar  a 
leveOf  and  its  quality  or  idnd,  made  to  Inouoe 
another  to  enter  Into  a  oontraot  for  oonstruotinir 
the  levee  within  a  oertain  time,  with  a  forfeiture 
for  Cailure  to  complete  It  in  that  time,  are  mere 
ezpreaiioDS  of  opinion  equally  within  the  power 
of  both  parties  to  aaoertain,  and  therefore  not  a 
suffloient  irround  for  an  action  for  damages,  al- 
tbouffb  the  oonf  ractor  was  not  within  IfiO  miles  of 
the  place  of  the  work  when  he  entered  Into  tbe 
airreement,  and  It  would  have  taken  many  days 
to  have  ascertained  the  truth  of  the  representa- 
tions. 

IB.  A  eontraet  fi»r  eonstroetliif  a  leree 
within  a  certain  time  at  a  certain  price  per  cubic 
yard,  with  a  forfeiture  for  delay,  describing  the 
kind  of  earth  to  be  worked  and  its  quantity, 
which  falls  to  provide  for  any  dllferent  rates  in 
ease  tbe  quantity  or  kind  Is  not  as  represented, 
shows  that  these  representations  were  not  con- 
sidered materlaJ. 

41.  A  eoatractor  eontlmilBff  work  under 
a  contract  to  construct  a  levee  ata  certain  price 
per  cubic  yard,  after  dlsoovertoff  that  the  repre- 
sentatloDs  ot  the  other  party  as  to  the  quantity 
and  kind  of  earth  to  be  handled  were  false,  waives 
any  chOm  for  damages  because  of  such  lepresen- 


(Oe(oberl.U»J 

APPEAL  bv  plaintiffs  from  a  Judgment  of 
the  Superior  Court  of  the  City  and  County 
•of  San  Francisco  sust^iining  a  demurrer  to  tlie 
complaint  in  an  action  to  recover  Uamages  for 
alleged  fraudulent  representations  made  to  in- 


duce plaintiife  to  enter  Into  a  oertain  contract 
Jfflrmeff. 

.The  facts  are  fully  stated  in  the  opUiion. 
'  Messrs.  Craifl^  &  Meredith  for  appellants. 

Mr,  W.  W.  Cope,  with  Mr.  Jamen 
Wheeler*  for  respondent: 

Estimates  of  amounts  and  quantities  are  mat- 
ters of  opinion. 

Morrison  v.  Koch,  82  Wis.  254;  StMins  v. 
Eddp,  4  Mason,  414;  Jennings  v.  Broughton,  17 
Beav.  284;  Southern  DeteUmment  Co.  v.  Silsa, 
125  U.  8.  247  (81  L.  ed.  678);  2  Kent,  Com. 
*484;  Joliffe  v.  Baker,  L.  R  11  Q.  6.  Div.  262. 

Statements  of  the  quality  of  the  soil  beneath 
the  surface,  are  matters  of  opinion. 

Clapham  v.  Shillito,  7  Beav.  146;  Colby  v. 
Gadsden,  84  Beav.  416-421;  Clark  v.  Eterhart, 
63  Pa.  847;  Tindall  v.  Harkinson,  10  Oa.  448; 
SteuHzrt  V.  AUiston,  1  Mcriv.  26;  Watts  v.  Cum- 
mins,  50  Pa.  84;  Jennings  y.  Broughton  and 
Southern  Development  Co.  v.  Silta,  supra;  ScoU 
V.  tianson,  1  8im.  18;  Martin  v.  Jordan,  60 
Me.  581. 

When  plaintiffs  had  notice  of  the  circum- 
stance indicative  of  fraud,  they  should  have 
stopped.  It  was  notice  sufficient  to  put  them 
to  their  election,  and  having  talcen  the  risk  of 
going  on  they  must  suffer  for  their  own  negli- 
gence. They  could  not  afterwards  recall  that 
election  and  subsequently  make  another,  there- 
by nursing  their  damages. 

Selway  v.  Fbgg,  5  Mees  &  W.  83;  CoUins  y. 
Townsend,  5S  Cal.  614;  BUn  v.  Bear  Riter  d  A. 
W.  d  Min.  Go.  20  Cal.  602;  Saratoga  A  8.  B. 
Co.  V.  Row,  24  Wend.  74;  Masson  v.  Bovet,  1 
Denio,  69;  Campbell  y.  Fleming,  1  Ad.  &  El .  40. 

Workst  /.»  delivered  the  opinion  of  the 
court: 
This  is  an  action  for  damages  for  fraudulent 


Hon.- 


inJio 


-Ftilm  represenUUinns  indudng  entry 
eontraeL 

A  statement  of  opinion  amountlnjr  to  an  afflrma- 
tloo  Indudnir  a  contract  Is  irround  for  a  rescission 
in  equity,  where  the  afflrmaat  has  the  advantaire 
In  means  of  information  not  open  to  the  other. 
Borer  Iron  Go.  v.  Trout.  aS.Va.  807, 6  Am.  8t  Kep. 

Bepresentatlons,  for  the  purpose  of  inducing 
one  to  enter  into  a  contract  to  build  a  portion  of  a 
lallrcNid,  that  the  persod  making  them  has  bought 
a  quantity  of  rails  at  a  oertain  price  specified,  and 
wlU  sell  them  to  the  other  person  at  tbe  same  price, 
'Constitute  no  ground  for  action  of  deceit.  Dawe 
▼.  Morrla,  4  L.  B.  A  in,  li9  Mass.  188. 
HIURA. 


A  rppresentation,  to  be  material,  must  be  in  re> 
spect  to  an  ascertainable  fact,  as  distinguished  from 
a  mere  matter  of  opinion.  Judgment,  probability 
or  expectation.  If  it  is  vague  and  Indefinite  in  its 
nature  and  terms,  or  is  merely  a  loose,  conjectural 
or  exaggerated  statement,  it  is  not  a  material  rep- 
resentation. Putnam  v.  Bromweli  78  Tex.  465; 
Finiayson  v.  Finlayson,  8  L.  R.  A.  801,  17  Or.  847; 
Dawe  V.  Morris,  4  L.  R.  A.  158, 149  Mass.  188. 

Whether  or  not  an  alleged  misrepresentation  Is 
so  material  as  to  form  the  foundation  fur  an  action 
is.  In  the  absence  of  dispute  us  to  the  facts,  a  ques- 
tion for  the  court.  Dawe  v.  Morris,  4  L.  R.  A.  168, 
note,  149  Mass.  188.  See,  generally,  Davis  v.  Nusum, 
1 L.  B.  A.  774  note,  78  Wis.  4S8. 
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representations  alleged  to  bave  been  made  by 
tbe  respondent  to  induce  the  appellants  to  enter 
into  a  contract  to  construct  a  levee  upon  the 
lands  of  tbe  former.  A  demurrer  to  the  com 
plaint  was  susiained,  and,  tbe  plaintiils  refus- 
mg  to  amend.  Judgment  was  entered  in  favor 
of  tbe  defendant.  From  this  Judgment  the 
plaintiffs  bave  appealed.  Several  grounds 
were  stated  in  tbe  demurrer,  but  tbe  only  one 
discussed  here  is  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Tbe  representations  relied  upon  as  fraud- 
ulent are  thus  stated  in  the  complaint: 

*<That  on  the  18tb  day  of  August,  1884,  at 
said  ciiy  and  county,  the  defendant  represented 
to  the  plaiutiffs  that  the  defendant  wished  I'be 

Elaiotiffs  to  construct  a  certain  levee  upon  tbe 
inds  of  the  defendant  in  the  Couoty  of  Sutter. 
The  defendant,  in  order  to  induce  tbe  plain- 
tiffs to  do  the  said  work,  represented  to  them 
that  the  amount  of  enrth  measured  in  excava- 
tion, necessary  to  be  placed  upon  said  ievee  in 
order  to  conp^ruct  tbe  same,  was  8«50,000  cubic 
yards.  Tbe  defendant  further  represented  to 
the  plaintiffs  that  tbe  character  of  the  earth 
along  tbe  line  of  said  levee  was  light,  sandy 
loam,  and  that  it  was  good  scraper  material. 
The  plaintiffs  then  stated  to  tbe  defendant  that 
if  the  quantity  exceeded  850,000  cubic  yards, 
or,  if  tbe  adjacent  earili  varied  from  that 
stated,  they  would  not  do  the  said  work,  and 
proposed  to  go  upon  tbe  ground  and  examine 
tbe  same.  Tuereupon  tbe  defendant  dissuaded 
and  prevented  them  from  doing  so,  and  said 
that  tbe  plaintiffs  could  entirely  rely  on  tbe 
accuracy  of  said  statements.  The  defendant 
stated  to  tbe  pluiutiffs  that  the  defendant  had 
made  a  careful  survey  and  measurement  of 
said  work,  and  had  fully  informed  itself  of  the 
character  of  the  said  mHterial.  Both  and  all  of 
said  representations  were  made  with  the  intent 
to  induce  the  plaintiffs  to  enter  into  the  con- 
tract hereinafter  mentioned.  Tlie  plaintiffs 
relied  upon  the  soid  representations,  and  were 
induced  by  them  to  abstain  from  examining  the 
premiKcs.  The  premises  are  about  one  hun- 
dred and  fifty  miles  from  San  Francisco,  and 
it  would  have  required  many  days  of  examina- 
tion, surveys  and  measurements  to  have  ascer- 
tained ibe  truth  or  falsity  of  said  representa- 
tions." 

It  is  allpged  that  tbe  plaintiffs  relied,  and  bad 
a  riglit  to  rely,  ujjon  the^^e  representations/ and 
that  they  were  thereby  induced  to  enter  into 
tbe  contract  without  investigating  for  them- 
selves the  matters  about  which  the  representa- 
tions were  made.  The  contract  is  set  out  in 
the  complaint,  and  bound  the  plaintiffs  to  con- 
struct a  certain  levee  on  tlie  lands  of  the  de- 
fendant, for  which  they  were  to  be  paid  12 
cents  per  cubic  yard  of  excavation.  The  con 
tract  was  executed  August  15,  1884.  Esti- 
mates were  to  be  made  at  the  end  of  eacli 
month,  and  75  per  cent  of  the  amount  of  ibe 
estimates  to  be  paid  on  the  seventh  day  of  each 
month,  tlie  balance  of  25  j>er  cent  to  be  paid  ten 
days  after  the  satisfactory  completion  of  the 
contract  and  the  engineers'  approval  of  tbe 
work,  and  acceptance  by  the  board  of  directors 
of  the  defendant;  but  if  the  work  should  not 
be  completed  by  the  first  of  the  following?  De- 
cember, the  25  per  cent  was  to  be  forfeited  un- 
less tbe  contractors  were  prevented  in  the  due 
6L.R.A. 


prosecution  of  theb:  work  by  either  providan' 
tial  acts  or  causes  beyond  their  control,  io 
which  case  a  proportional  time  was  to  be  al- 
lowed for  such  stoppage. 

After  setting  out  tbe  contract  the  complaint 
further  alleges?  "Both  of  the  said  representa- 
tions were  material,  and  neither  of  them  was  a 
matter  of  opinion  merely.  The  materiality  of 
the  first-mentioned  representation  consisted  io 
this:  that  the  said  work  could  not  be  prose- 
cuted during  the  rainy  season,  and  the  then 
approaching  rainy  season  did  not  afford  more, 
or  but  very  little  more,  tlian  sufficient  time  to 
construct  a  levee  of  850.000  cubic  yards.  And 
if  the  said  levee  should  be  in  an  incomplete 
condition  when  the  rain  should  set  in,  then,  by 
reason  of  overflow  of  the  land,  the  partially 
constructed  levee  would  be  destroyed.  And, 
in  addition  to  this,  the  plaintiffs  only  had  a 
capital  of  about  $6,000,  and  tbe  same  would 
be  exhausted  in  constructing  a  levee  exceeding 
8.50,000  cubic  yards.  Second.  That  said  rep- 
resentations were  material  in  this:  that  the 
materials  of  the  character  mentioned  can  be 
moved  with  less  expeaae  and  labor,  and  with 
crreator  rapidity,  than  any  other  kind.  *  That 
both  of  said  representations  were  untrue. 

"Tbe  fact  was  that  the  cubic  contents  of  the 
said  levee  were  such  that  it  required  500,000 
cubic  yards,  as  aforesaid,  to  construct  It.  And 
tbe  character  of  said  adjacent  earth  was,  ex- 
cept very  near  the  surface,  stiff  adobe,  and  to 
a  great  extent  hard-pan,  both  of  which  are 
more  difficult  to  remove  than  liffbt,  sandy  loam. 
The  defendant  at  said  time  iiad  reasonable 
ground  to  believe,  and  did  believe,  that  both 
of  said  representations  were  not  true,  and  to 
believe,  and  did  believe,  the  facts  to  be  as  herein- 
above set  forth.  Thereupon  the  plaintiffs  en- 
tered upon  the  performance  of  said  work,  and 
in  so  doing  they  removed  400,000  cubic  yards 
of  eanh,  and  placed  the  same  on  said  levee. 
But  they  did  not  know  that  they  bad  removed 
so  great  a  quantity,  because  they  had  not  meas- 
ured or  surveyed  the  same,  and  the  surveyor 
mentioned  in  said  contract  had  not  done  so. 
That  as  said  work  proceeded,  it  was  at  first  of 
tbe  character  represented,  but  tbe  same  be- 
came harder  as  Ibe  plaintiffs  progressed,  but 
the  plaintiffs  did  not  discover  the  said  fact  un- 
til they  had  placed  about  200,000  cubic  yards 
on  said  levee.  And  afterwards,  although  the 
material  became  harder  and  more  of  the  char- 
arter  of  adobe,  plaintiffs  continued  to  believe 
that  the  quantity  of  such  hard  material  would 
be  but  small,  relying  upon  the  statement  of 
the  defendant, 

•  'On  or  al)out  tbe  tenth  day  of  December,  1884, 
the  plaintiffs  discovered,  and  tbe  fact  was,  that 
nearly  all  of  the  carih  still  necissnry  to  be  re- 
moved in  order  to  complete  said  levee  was 
very  stiff  adobe  and  hard-pan.  They  had  al- 
ready l)oen  delayed  by  the  occasional  appear- 
ance of  said  material.  It  became  and  was  im- 
possible thus  to  complete  said  ievee.  There 
still  remain  100,000  cubic  yards  unfinished,  al- 
though this  latter  fact  tbe  plaintiffs  did  not 
disoo'ver  until  on  or  about  tbe  16lb  day  of  De- 
cember, 1884.  On  tbe  said  16th  day  of  De- 
cember tbe  plaintiffs,  by  reason  of  tbe  matters 
aforesaid,  quit  work  under  said  contract, 
abandoned  the  same,  and  declared  to  the  de- 
fendant that  they  did  abandon  and  repudhite 
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the  wine,  and  have  erer  sluoe  doDO  ao,  and 
tLej  demanded  of  defeDdant  tbe  reasoDable 
value  of  ihe  work  done.  The  reasonable  val- 
ue of  tbe  said  work  was  $57,120,  and  tbe  plain- 
tiffs admit  that  tbey  received  from  defendant, 
in  tlie  premises,  $^6,850.  But  tbe  same  was 
paid  before  tbe  plalntilFa  discovered  any  of  tbe 
facts  regarding  quantity  and  quality.  Tbe 
capital  of  the  plaintiffs  was  wholly  exhausted 
in  tbe  performance  of  said  work.  Tbe  plain- 
tiffs have  been  damaged  in  the  premises  in  tbe 
aum  of  t20,700.  And  therefore  tbe  plaintiffs 
pray  Judgment  against  the  defendant  in  tbe 
aum  of  $20,700  and  costa." 

It  will  be  seen  that  there  are  two  representa- 
tions relied  upon,  viz.,  that  tbe  amount  of 
eaith  in  excavation  necessary  to  construct  tbe 
levee  was  850,000  cubic  yards,  and  that  the 
cbaraeler  of  earth  along  tbe  line  of  said  levee 
was  light,  sandy  loam  and  good  scraper  ma- 
terial. 

It  is  contended  by  the  respondent,  in  sup- 
port of  the  ruling  of  tbe  court  below,  that 
neither  of  these  were  representations  as  to  a 
materia]  fact,  but  were  matters  of  opinion,  and 
were  immnteriaL  If  this  be  so  the  complaint 
was  inaulBcient,  unless  there  are  otiier  allega- 
tions Bufiicient  to  take  this  case  out  of  the  gen- 
eral rule  that  the  statements  of  mere  matters  of 
opinion,  although  false  or  erroneous,  are  cot 
sufticient  ground  for  an  action  of  damages. 
avU  Code,  S  1710;  Bendeli  ▼.  Scott,  70  Cal. 
614;  Lawrence  y.  Oayetty,  78  Cal.  128. 

It  ia  quite  clear,  we  thiok,  that  both  of  these 
statements  were  mere  expressions  of  opinion 
with  reference  to  matters  equally  within  the 
power  of  both  of  the  parties  to  tfie  contract  to 
ascertain  and  determine  for  themselves.  Clap- 
ham  V.  Shillito,  7  Beav.  146;  SouVtern  Do- 
tehpment  Co.  v.  &lta,  126  U.  S.  247  [81  L. 
ed.  678];   WatU  v.  Cummins,  59  Pa.  88. 

It  is  evident  from  tbe  contract  itself  that  tbe 
plaintiffs  did  not  re^rd  either  of  these  rcpie- 
sentatioDs  as  material,  and  that  tbey  did  not 
rely  upon  them.  They  could  have  protected 
themselves  against  both  of  the  contmgencies 
covered  by  the  representations  by  their  con- 
tract. Tbey  were  by  tbe  terms  of  the  aerce- 
ment  to  have  a  fixed-  sum  per  cubic  yara  for 
the  work.  Therefore  tbe  amount  of  earth 
necessary  to  be  moved  in  order  to  complete  the 
work  was  immaterial,  except  that  tbey  were 
required  to  have  tbe  same  completed  within  a 
certain  time  or  forfeit  a  part  of  their  compen- 
sation. Tbey  could  easily  have  guarded 
against  this  by  pioviding  that  if  the  work  over- 
ran the  quanthy  named  a  longer  time  should 
be  allowed  them.  As  to  the  representation 
that  the  material  was  of  a  kind  that  would  be 
easily  worked,  tbey  could  have  protected 
themselves  by  providing  that  for  that  class  of 
vrork  tbey  should  have  12  cents  per  cubic  yard, 
aad  for  more  difficult  or  expensive  material  to 
handle  a  greater  sum.  To  have  inserted  such 
provisions  in  tbe  contract  would  have  been  but 
an  act  of  common  prudence.  If  they  had  re- 
garded these  matters  aa  material  and  contracted 
with  reference  to  them,  they  would  no  doubt 
have  been  inserted. 

Treating  these  as  a  part  of  tbe  negotiations 
lending  up  to  and  forming  tbe  basis  of  tbe  con- 
tract, we.must  presume  that  (be  entire  negotla- 
tioDs  of  tbe  parties  were  included  in  the  writ- 
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ten  contract  as  executed,  and,  so  presuming, 
we  must  hold  that  they  were  bound  to  move 
the  earth  contracted  to 'be  bandied,  and  to  do 
it  within  the  time  named,  witliout  reference  to 
ita  quantity  or  qutility.  Civil  Code,  S  1625; 
Pickering  v.  Ihicson,  4  Taunt  770. 

This  was  their  contract.  Treating  them  aa 
mere  representations  made  to  induce  tbe  mak- 
ing^of  the  contract,  the  contract  itself  furnishes 
sufficient  evidence  of  the  fact  that  tbey  were 
not  relied  upon,  and  were  not  regarded  by  the 
plaintiffs  as  material.  Besides,  so  far  as  both 
the  quantity  and  quality  of  tbe  material  were 
concerned,  the  complaint  shows  a  waiver  on 
the  part  of  the  plaintiffs  of  the  right  to  contest 
the  contract  on  that  ground.  Tbey  did  not  stop 
work  when  they  found  the  material  to  have 
been  different  from  tbe  kind  represented,  but 
kept  on  with  the  work  long  after  such  discov- 
ery. Nor  did  they  stop  work  when  they  had 
handled  860,000  cubic  yards  of  earth.  This 
shows  that  they  must  have  been  willing  to 
handle  the  kind  of  material  tbey  found,  and 
in  a  greater  quantity  than  tbe  defendant  bad 
represented  to  be  necessary,  at  the  price  named 
in  their  contract.  Having  continued  on  after 
they  must  have  known  that  tbe  alleced  repre- 
sentations were  fraudulent,  we  must  presume 
that  tbey  were  willing  to  and  did  waive  tbe 
fraud,  with  the  hope,  we  suppose,  of  again 
finding  a  soft  spot  of  earth.  Having  taken  thia 
risk,  and  made  the  defendant  liable  for  the 
work  done,  after  they  discovered  tbe  alleged 
fraud,  at  the  contract  price,  it  «^as  then  too 
late  to  recover  on  the  ground  that  such  repre- 
sentations had  been  fraudulently  made.  jMcn 
V.  Bear  River  <fc  A.  W.  dbMin.  Co,  20  Cal.  602, 
614;  Saratoga  d  8.  R.  Co.  v.  Boto,  24  Wend. 
74;  Maeaon  v.  Botet,  1  Denio,  69. 

For  these  reasona  tbe  complaint  was  bad,  and 
tbe  demurrer  to  it  was  properly  auatoined. 

Judgment  afflrmed, 

I  concur.  Foz»  J, 

Paterson,  J.: 

I  concur.  It  is  clear  that  the  plaintiffs  did 
not  rely  upon  any  statements  as  to  the  number 
of  cubic  yards  which  would  be  required  in  the 
construction  of  the  levee.  The  contract  itself 
shows  that  the  dimensions  of  the  levee  were 
fubjcct  to  tbe  direction  of  tbe  engineer.  It 
provides:  **The  levee  will  be  formed  in  layera 
of  such  uniform  depth,  and  the  materials  dis- 
posed of  and  distributed  in  such  manner,  aa 
the  engineer  may  direct.  •  .  .  The  levee  is 
to  be  built  six  feet  wide  on  top,  unless  other- 
wise directed,  with  slopes  of  f  ^ur  horizontal  to 
one  verlifal  on  the  inside."  The  other  subject 
is  well  disposed  of  by  Mr.  Justice  Works,  in 
holding  that,  so  far  as  the  quality  of  the  ma- 
terial was  conremed,  it  is  clear  that  the  plain- 
tiffs cannot  complain.  Tbe  complaint  chargea 
that  the  defendant  represented  to  plaintiffs  that 
it  bad  made  a  careful  investigation,  and  fully 
informed  itself  of  tbe  character  of  said  mate- 
rial; that  this  representation  was  made  with 
the  intent  to  induce  plaintiffs  to  enter  into  tbe 
contract,  and  that  tbey  were  induced  by  tbe 
representations  to  abstain  from  examining  the 
premises.  Under  thef^e  circumstances,  I  think 
the  plaintiffs  would  have  bad  a  cause  of  action 
against  the  defendant  if  they  bad  stopped  work 
and  rescinded  the  contract  promptly  when  they 
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found  the  material  wot  different  In  kind  from 
that  which  was  represented.  This  they  diii  not 
do,  and  they  must  be  held  to  have  been  willing 
to  excavaie  the  kind  of  malerial  they  found 


In  a  greater  qnantlty  than  the  defendant  bad 
represented  to  be  necessary.  Hnvini; continued 
on,  it  must  be  conclusively  presumed  Uial  Ihej 
did  so  at  their  own  risk. 


MISSOURI  SUPREME  COURT. 


STATE  OP  MISSOURI,  ex  rd,  William  H. 
WINE,  Collector,  etc.,  Bespt., 

V. 

KEOKUK  &  WESTERN  R.  CO.,  AppL 
(....Mo ) 

1 .  The  consolidation  of  the  rlg^hts*  prlTi* 
legpes,  ftranchlaeg  and  properties  of  two 
or  more  railroa4l  companies  Into  one,  where 
there  is  no  provision  of  the  Statute  or  Constitu- 
tion to  the  contrary,  leaves  the  portions  of  the 
road  thus  formed  subject  to  the  same  rules  of 
taxation  that  existed  before  the  consolidation. 

£.  The  !prohibition  of  the  Constitution 
ag^ainst  exempting  property  ttom  tax- 
ation applies  to  a  corporation  formed  by  con- 
soiidutinir  two  or  more  separate  corporations  un- 
der  the  Act  of  March  2, 1860,  which  provides  in 
such  cases  for  calling  in  the  stock  of  the  former 
companies  and  exchanRlng  for  It  **stoc1c  in  the 
new  company,**  and  declares  that  it  shall  be  sub- 
ject to  the  same  duties  and  obligations,  and  en- 
titled to  the  same  franchises  and  prlvUeges,  as  if 
the  consolidation  had  not  taken  place.  Such  a 
corporation  is  a  new  one  formed  under  that  Act 
from  others  which  were  thereby  dissolved,  and 
therefore  it  Is  not  entitled  to  a  continuance  of  an 
exemption  from  taxation  of  the  property  of  one 
of  tho  former  companies;  and  the  fact  tha^  some 
of  the  consolidating  companies  were  domestic 
and  some  foruiim  is  ImmateriaL 

8.   A  suit  to  enforce  payment  of  taxes 

levied  upon  certain  property  In  a  particular  year 
is  a  separate  and  distinct  cause  of  sction  from 
suits  relating  to  the  taxes  levied  upon  the  same 
property  In  previous  years:  hence  Judgments  in 
such  previous  suits  determining  that  the  proper- 
ty is  exempt  from  the  taxes  levied  ^constitute  no 
bar  to  the  later  suit. 

4*  A  question  of  law  in  reeard  to  which 
counsel  make  a  conces^n  in  an  agreed 
statement  of  facts  submitted  to  the  oourt  for  its 
Judgment  upon  other  questions  as  to  which  there 
is  a  controversy,  is  not  determined  by  the  Judg- 
ment in  the  case;  especially  where  the  court  does 


not  pass  upon  that  question,  but  regards  ft  as  not 
controverted. 

(November  i,  1880.) 

APPEAL  by  defendant  fmm  a  Jud^rmeiit  of 
tbe  Scotland  County  Circuit  Court  in 
favor  of  plaintiff  in  an  action  to  enforce  the 
payment  of  certain  taxes  levied  upon  defeod- 
anl's  property.    AMrmetL 

Tbe  facts  are  fully  stated  in  tbe  opinion. 

Mr.  Felix  T.  Hughes  for  appellant. 

Mes9r$.  John  M.  w^ood*  Atty-Gen.,  and 
John  C.  Moore*  Pro».  Aity.^  for  respondent: 

The  State  of  Missouri  was  not  a  party  to 
either  of  the  cases  of  Scotland  Co,  v.  Mugiuri^ 
L  AN.  R,  Co.  66  Mo.  128,  or  Seear  v.  HngU- 
ton,  0  Fed.  Rep.  800;  hence  there  is  no  former 
adjudication  as  to  the  rights  of  the  State.^ 

By  tbe  a^n'eement  made  May  3,  1870.  l)y  and 
between  the  Alexandria  &  Nebraska  City,  the 
Iowa  Southern,  and  the  Missouri,  Iowa  &  Ne> 
braska  Companies,  on  one  part,  with  the  State 
of  Missouri  on  the  other,  the  right  to  exemp- 
tion was  surrendered  to  the  State,  the  chaner 
was  annulled  and  the  new  company  became  or- 
p:anized  under  the  general  laws  of  the  State  and 
not  under  a  charter. 

State  V.  Oarr"UtU,  67  Mo.  445;  Central  IL 
db  Bkg.  Co.  v.  Georgia,  92  U.  S.  665  (23  L.  ed. 
757);  Maine  Cent,  R  Co.  v.  Maine,  96  U.  S 
499  (24  L.  ed.  8S6);  CUamater  v.  Meredith,  68 
U.  S.  1  Wall.  26  (17  L.  ed.  604);  Atlantic  d:  O. 
R.  Co.  ▼.  Georgia,  98  U.  S.  859  (25  L,  ed.  185); 
McMahan  v.  Morrieon,  16  Ind.  172;  I^aumctn 
V.  Lebanon  Valley  R.  Go.  80  Pa.  42;  Mempfiit 
dt  L.  R.  R.  Co.  V.  Railroad  Comrs.  112  U.  8. 
619,  622,  628  (28  L.  ed.  841,  842);  1  Bruner^ 
Collected  Cases,  618. 

The  Missouri,  Iowa  &  Nebraska  Railroad 
Company  never  had  any  existence  until  1870. 

Wagner  v.  Meetg,  69  Mo.  150. 

The  Constitution  of  1865,  art.  11,  §  16.  de- 
prived the  General  Assembly  of  all  power  to 
hereafter  exempt  this  class  of  property. 


Note.— Taxation,  eomolidated  corporation,  exempt 
lion. 

On  the  consolidation  of  two  oorporattons,  the  ex- 
emption of  one  will  not  eictend  to  the  property  of 
the  other.  Philadelphia  &  W.  R.  Go.  v.  Maryland, 
61  U.  R.  10  How.  876  (18  L.  ed.  461);  Tomlinson  v. 
Branch,  83  U.  8. 16  Wall.  400  (21 L.  ed.  189);  Delaware 
R.  R.  Tax.  Case,  86  U.  8.  18  WaU.  206  (21  L.  ed.  888); 
Evansville.  H.  &  N.  R.  Go.  ▼.  Gom.  9  Rush,  438;  1 
Desty,  Taxn.  166. 

A  subsequent  legislative  Act,  taxingr  the  property 
of  a  new  corporation  formed  by  the  consolidation 
of  two  old  corporations.  Is  not  a  violation  of  the 
Gonstitution  as  to  impairing  the  obligation  of  con- 
tracts. Atlantic  ft  O.  U.  Go.  v.  Georgia,  96  U.  a 
860  (26  L.  ed.  186).  Gompare  McMahan  v.  Morrison, 
16  Ind.  172:  lauman  v.  Lebanon  Valley  H.  Go.  80 
Pa.  42;  Qearwater  v.  Meredith,  68  U.  S.  1  WaU.  40 
(17L.ed.e08). 
6L.K.A. 


When  tbe  Georgia  Alr-Llne  Railroad  was  consol- 
idated with  the  South  GaroUna  Air-Line  Railroad, 
and  formed  the  Atlanta  k  Richmond  Air-Line  Rail- 
road, the  last-named  company  was  a  new  corpora- 
tion, at  least  de  facto,  and  its  property  was  subject 
to  taxation  as  tbe  pro];>erty  of  other  persons  under 
the  Consolidation  Act.  Atlanta  &  R.  A.  L.  R.  Go. 
V.  State,  68  Ga.  488;  Petersburg  v.  Petersburg  R» 
Go.  29  Gratt  778. 

Where  the  State,  by  its  statutory  Gode,  rosci  ves 
the  right  to  change  or  modify  private  cbartert 
thereafter  granted,  the  consolidation  of  two  ooiw 
porations  thereafter  is  in  effect  the  creation  of  a 
new  corporation,  and  such  new  corporation  is  sub- 
ject to  the  provisions  of  the  Code.  Atlantic  AG. 
R.  Go.  V.  Georgia,  08  F.  8.  860  (26  L.  ed.  IBftU  Bm 
State  V.  St.  Paul,  U.  D.  Go.  post,  284. 
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BUOe  T.  Ckieaoo.  B.  AK.  0.  R.Co.  A  West. 
Bep.  6S5,  89  Mo.  528,  682. 

A  subseqneDt  legislative  Act,  taxing  the  prop- 
erty of  a  Dew  corpora tJOD  formed  by  the  cod- 
solidation  of  two  old  corporations,,  is  not  a  vio- 
lation of  tbe  Constitution  as  to  impairing  tbe 
obligation  of  contracts. 

AUaiUie  db  &.  B.  Co.  v.  Georgia,  98  U.  8. 
859  (25  L.  ed.  185);  Petmhurg  v.  Petenlmrg  B, 
Co.  29  Gratt.  778;  AUanJia  d  B  A.  L.  B.  Co. 
▼  ..Stoltf,  6SOa   483. 

exemption  from  taxation  is  a  personal  privi- 
leire  and  cannot  be  assigned  nor  transferred. 

SlaU  V.  WhittDort/i,  8  Lea,  594:  Ea$t  Tenn, 
V.  d:  O.  R  Co.  V.  Eamblen  Co.  102  U.  8.  278 
(26  L.  ed.  152). 

£xempiions  will  never  be  presumed. 
bi,  Louis,  I.  M.  ds8.  R  Ok  v.  Loftin,  80 
Ark.  eOd;  Weston  v.  Bhawano  Co.  44  Wis.  257; 
Janea  di  N.  Mfg.  Co.  v.  Com.  09  Pa.  187;  Ptovi- 
denee  Bank  v.  Billings,  29  U.  8.  4  Pet.  514  (7 
!>.  ed.  939);  Philaddphia  dtW.  B.  Co.  v.  Mary^ 
land,  51  U.  8.  10  How.  876  (18  L.  ed.  461); 
Delaware  R  B.  Tax  Case,  85  U.  8.  18  Wall. 
206  (21  L.  ed.  888);  StaU  v.  Mattheios  8  Jones, 
L.  451;  Qordcn  v.  BaUimore,  5  Gill,  281;  Jud- 
son  V.  State,  Minor  (Ala.)  150;  St.  Louis  t. 
Boatmen's  Ins.  A  Truet  Co.  47  Bfo.  150. 
Exemptions  are  not  favored. 
Sioux  City  ▼.  Independent  School  Dist.  55 
Iowa,  152;  Grisfrold  College  v.  State,  46  Iowa, 
275:  Tucker  v.  Ferguson,  89  U.  8.  22  Wall.  578 
(22  L.  ed.  815);  Burlington  d  M.  B.  B.  Co.  v. 
Bayne,  19  Iowa,  148. 

Exemptions  are  contrary  to  public  policy,  and 
can  only  be  allowed  when  granted  in  clear  and 
unmistakable  terms. 

NasJivilU,  C.  db  St.  L.  B.  Co.  v.  Marion  Co. 
7  Lea.  665;  Wilson  v.  Gaines,  108  U.  8.  421  (26 
L.  ed.  402);  Uogev.  Bichmond  A  D.  B.  Co.  99 
U.  8.  849  (25  L.  ed.  808);  AUen  y.  M<yrse,  72 
Me.  602:  Erie  B.  Co.  v.  Penn8ylr>ania,^\J.  S. 
21  Wall.  492  (22  L.  ed.  595);  People  v.  Long 
Island  City,  76  N.  Y.  20;  PeopU  v.  New  York 
Tax  Comrs.  76  N.  Y.  64. 

It  is  the  universal  rule  that  exemptions,  be- 
ing acts  of  grace,  must  be  strirtly  construed. 

People  V.  New  York  Tax  Comrs.  76  N.  Y.  77; 
Bailroad  Co.  v.  Berks  Co.  6  Pa.  70;  Wayne  Co. 
V.  Delaware  d  U.  Canal  Co.  15  Pa.  851;  Craw- 
ford V.  Burrell  Twp.  58  Pa.  219;  Com.  v. 
Chesapeake  A  0.  R  Co.  27  Gratt.  848:  Charles 
Bitter  Bridge  v.  Warren  Bridge,  B»\J.  8. 11  Pet. 
548  (9  L.  ed.  778). 

BlAck,  /.,  delivered  the  opinion  of  the 
court: 

Thifl  is  a  suit  in  the  name  of  the  State  to  the 
use  of  Wine,  Collector  of  Scotland  County,  to 
enforce  the  payment  of  state,  county,  school 
and  municipal  corporation  taxes  levied  on  the 
woperty  of  the  Missouri,  Iowa  &  Nebraska 
Railway  Company  for  the  tax  year  ending  in 
August,  1886.  The  defendant  corporation  be- 
came the  purchaser  of  the  railroad  property 
after  the  taxes  were  levied,  and  the  defense  is 
that  the  property  was  exempt  from  taxation 
while  owned  by  the  Missouri,  Iowa  <&  Ne- 
braska Railway  Company.  The  circuit  court 
ruled  against  the  defendant,  and  hence  this 

The  Legislature,  l^  the  Act  of  February  9, 
1&56  (Acu  1856,  p.  94),  incorporated  tbe  Al- 
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exandria  &  Bloomfleld  Railroad  Company, 
with  power  to  build  a  railroad  from  Alex- 
andria, in  Clark  County,  in  the  direction  of 
Bloomfidd,  in  the  State  of  Iowa,  to  a  point  on 
the  line  between  this  and  that  State.  The  Act 
provides  that  the  construction  of  the  road  shall 
be  commenced  within  ten  years  after  its  pas- 
sage, and  completed  within  fen  vears  there- 
after, and  that  "the  stock  of  said  company 
shall  be  exempt  from  taxation  for  a  period  of 
tweut:^  yeare  after  its  completion.**  It  is  al- 
leged in  the  answer,  and  not  denied,  that  the 
company  was  duly  organized  in  1864,  and 
then  commenced  and  proceeded  to  carry  out 
its  proper  business  and  railroad  operationg 
under  the  Act.  The  name  of  the  company 
was  chanj^ed  to  that  of  the  Alexandria  &  Ne- 
braska Ciiy  Railroad  by  authority  of  the  Act 
of  February  19,  1866  (Acts  1865-68,  p.  222). 
There  are  several  sections  in  this  Act,  and  the 
fourth  section  provides  that  the  whole  or  any 
section  thereof  shall  be  adopted  by  the  board 
of  directors,  and  shall  be  in  full  force  from 
and  after  the  adoption.  It  is  alleged,  and  not 
denied,  that  the  company  adopted  the  first 
section,  which  authorized  the  change  of  name; 
but  it  does  not  appear  that  any  of  the  other 
sections  were  adopted. 

The  Alexandria  &  Nebraska  City  Railroad 
Company  and  the  Iowa  Southern  Railway 
Company,  a  corporation  organized  under  the 
laws  of  the  State  of  Iowa,  were  consolidated 
on  the  8d  of  May,  1870.  under  the  name  of  tbe 
Missouri,  Iowa  &  Nebraska  Railroad  Com- 
pany, thus  forming  one  continuous  line  from 
Alexandria,  on  the  Mississippi,  in  this  State, 
to  a  point  in  the  State  of  Iowa  near  Nebraska 
City,  on  tbe  Missouri  River.  It  was  admitted 
upon  the  trial  that  the  railroad  was  constructed 
and  put  in  operation  through  Scotland  County 
in  1^1,  and  completed  to  the  state  line  in  De- 
cember, 1872.  It  does  not  appear  how  much 
work  had  been  done  in  this  State  before  the 
consolidation.  In  1886,  and  after  tbe  taxes  in 
question  had  been  levied,  the  entire  consoli- 
aated  road  was  sold,  under  a  decree  of  fore- 
closure entered  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Iowa,  to  certain  individuals,  who  conveyed  it 
to  the  defendant  corporation,  the  Eeokuk  & 
Western  Railroad  Company.  The  period  of 
twenty  years'  exemption  had  not  expired  when 
the  taxes  in  question  were  levied  by  the  County 
Court  of  Scotland  County.  The  general  ques- 
tion, therefore,  is  whether  the  property  was 
exempt  from  taxation  while  owned  by  the 
consolidated  company. 

It  was  held  in  tbe  case  of  Scotland  Co.  v. 
Missouri,  I.  db  N.  B.  Co.  65  Mo.  123,  brought 
to  recover  taxes  for  the  year  1872.  that  the  ex- 
emption of  the  stock  of  a  corporation  is  an  ex- 
emption of  the  property  represented  by  the 
stork.  The  court  then  proceeds  to  soy: 
••That  the  present  defendant  succeeded 
to  all  the  privileges  and  liabilities  of 
the  Alexandria  &  Bloomfleld  Company  is  con- 
ceded. It  is  insisted,  however,  that  section 
16,  art,  11,  of  the  Constitution  of  1865,  op 
erated  to  repeal  tbe  exemption  contained  in 
the  defendant's  charter." 

It  was  then  held  that  the  designated  section 
of  the  Constitution  did  not,  an  i  could  not.  de- 
stroy the  rights  existing  when  it  was  adopted. 
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and  that  fbe  Legislature  did  not  repeal  the  ez- 
empiiou  by  the  Tax  Law  of  March,  1871.  As 
to  the  question  actually  considered  in  that 
case,  it  u  sufficient  to  say  we  are  satisfied  with 
what  was  then  said  and  ruled.  The  question 
whether  the  consolidated  company  succeeded 
to  the  right  of  immunity  from  taxation  con- 
tained in  tJie  charter  of  the  Alexandria  & 
Bloomfield  Company  was  then  taken  for 
granted,  on  what  appears  to  have  been  a  con- 
cession of  counsel  in  this  court;.and  that  ques- 
tion we  will  now  consider 

The  consolidation  of  the  rights,  privileges, 
franchises  and  properties  of  two  or  more  rail- 
road companies  into  one,  where  there  is  no 
provision  of  the  Statute  or  Constitution  to  the 
contrary,  leaves  the  portions  of  the  road  thus 
formed  sublect  to  the  same  niles  of  taxation 
thai  existed  before  the  consolidation.  That 
|ioi  lion  of  new  line  which  was  exempt  will 
^'ontinue  to  be  exempt,  and  that  portion  which 
was  subject  to  taxation  will  continue  subject 
to  taxation.  This,  we  think,  is  the  result  of 
the  following  cases:  Philadelphia  d  W,  R. 
Go.  v.  Mnrhland,  51  U.  8.  10  How.  876  [18  L. 
ed.  4611;  Tomlinson  v.  Branch,  82  U.  8.  15 
Wall.  400  [21  L.  ed.  1891;  Central  R,  A  Bka. 
Co,  V.  Oeorijia,  92  U.  S.  665  [23  L.  ed.  7571; 
Ohemveake  df  0.  R.  Co.  v.  Virginia,  94  U.  S. 
718  [24  L.  ed.  810]. 

The  Alexandria  &  Nebraska  City  Railroad 
Company  was  unquestionably  exempt  from 
taxation  down  to  the  time  of  the  consolida- 
tion, namely  the  8d  of  May,  1870;  and,  under 
the  rule  of  the  cases  just  cited,  the  new  com- 
pany acquired  that  immunity,  so  far  as  con- 
cerns the  Missouri  property,  unless  the  law 
under  which  the  consolidation  was  effected  by 
the  voluntary  act  of  the  two  corporations  pro- 
-duces  a  different  result. 

The  sixteenth  section  of  article  11  of  the 
•Constitution  of  1865,  which  went  into  opera- 
tion before  the  date  of  the  Act  under  which 
the  consolidation  took  place,  provides:  "  No 
property,  real  or  personal,  shall  be  exempt 
from  taxation,  except  such  as  may  be  used 
exclusively  for  public  schools,  and  such  as 
may  belong  to  the  United  States,  to  this  State, 
to  counties,  or  to  municipal  corporations  within 
this  State." 

The  plaintiff  takes  the  ground  that,  when 
two  railroad  companies  are  consolidated,  they 
thereby  surrender  their  charters,  and  the  re- 
sultant company  takes  its  powers  and  rights 
from  the  law  which  authorized  the  consolida- 
tion; in  other  words,  that  the  old  companies 
arc  dissolved,  and  that  a  new  one  springs  into 
existence.  If  it  be  true  that  the  Alexandria  & 
Neliiaska  City  Company  was  dissolved  by  the 
act  of  consolidation,  and  the  new  Company 
took  its  powers  from  the  Act  authorizing  the 
consolidation,  then  it  must  follow  that  the 
new  company  is  not  exempt  from  taxation;  for 
the  Legislature  had  been  deprived  of  the 
power  to  grant  such  immunity.  Whether  the 
old  companies  were  dissolved  must  depend 
upon  the  terms  and  provisions  of  the  Act  of 
March  2,  1869  (Acts  1869,  p.  76).  under  which 
the  consolidation  took  place;  and  we  there- 
fore set  out  the  important  portions  of  It. 

Section  1  provides,  **  that  any  railroad  com- 
pany, organized  under  the  general  or  special 
laws  of  this  State,  whose  track  shall,  at  the 
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line  of  the  State,  connect  with  the  track  of  the 
railroad  of  any  company  organized  under  the 
general  or  special  laws  of  any  adjoining  State, 
is  hereby  authorized  to  make  and  enter  into 
any  agreement  with  such  connecting  company 
for  the  consolidation  of  the  stock  of  the  re- 
spective companies  whose  tracks  shall  be  so 
connected,  making  one  company  of  the  two, 
whose  stock  shall  be  so  consolidated,  upon 
such  terms  and  conditions  and  stipulations  aa 
may  be  mutuallv  agreed  between  them.  In  ac- 
cordance with  the  laws  of  the  adjoining  States 
in  which  the  road  is  located,  with  which  con- 
nection is  thus  formed." 

By  section  2,  the  terms'and  provisions  of  the 
agreement  must  be  approved  by  the  holders  of 
a  majority  of  the  stock  in  each  of  the  com- 
panies at  a  meeting  called  for  that  purpose,  or 
by  writing  signed  by  them. 

Section  8  provides:  After  the  terms  of  the 
consolidation  have  been  agreed  to  in  one  or 
the  other  of  the  modes  above  set  forth,  "it 
shall  be  competent  for  the  boards  of  directors 
in  each  of  said  connecting  companies  to  carry 
the  same  into  effect,  and  adopt  by  a  resolution 
a  new  corporate  name  for  the  company  which 
shall  be  formed  by  the  consolidation,  and  to 
call  in  the  certificates  of  stock  then  outfit  end- 
ing in  each  company,  and  exchange  them  for 
stock  in  the  new  company,  as  may  have  been 
agreed  by  the  terms  of  consolidation;  and  a 
copy  of  said  consolidation  agreement  and  the 
resolutions  of  consolidation,  and  the  name 
adopted  for  the  new  company,  shall  be  filed 
with  the  Secretarv  of  State,  and  shall  be  coq- 
clusive  evidence,    etc 

The  fourth  section  is  in  these  words:  "Any 
such  consolidated  company  shall  be  subject  to 
all  the  liabilities,  and  bound  by  all  the  oblijra- 
tions,  of  the  company  within  this  State  which 
may  be  thus  consolidated  with  one  in  the  ad- 
joining State,  as  fully  as  if  such  consolidation 
bad  not  taken  place,  and  shall  be  subject  to 
the  same  duties  and  obligations  to  the  State, 
and  be  entitled  to  the  same  franchises  and 
privileges  under  the  laws  of  this  State,  as  if 
the  consolidation  had  not  taken  place." 

In  Central  R,  d  B/rg.  Co.  v.  Georgia,  ntpra, 
the  Ledslature  of  Georgia  had  created  two 
corporations— the  Central  Company  and  the 
Macon  &  Western  Company.  Their  charters 
limited  the  right  of  taxation  to  one  half  of  1 
per  cent  upon  their  net  income.  The  com- 
panies were  consolidated  under  an  Act  passed 
in  1872;  and  the  question  was  whether  there 
was  a  surrender  of  the  charter  of  the  Central 
Company.  The  court  said:  "It  may  be  that 
the  consolidation  of  two  corporations,  or  amal- 
gamation, as  it  is  called  in  England,  if  full 
and  complete,  may  work  a  dissolution  of  them 
both,  ana  its  effect  may  be  the  creation  of  a 
new  corporation.  Whether  such  be  the  effect 
or  not  must  depend  upon  the  statute  under 
which  the  consolidation  takes  place,  and  on 
the  intention  therein  manifested. 

It  is  further  held  that  there  was  no  surrender 
of  the  charter  of  the  Central  Company,  but 
the  ruling  goes  upon  the  ground  that  the  Act 
only  contemplated  a  merger  of  the  property  ^nd 
franchise  of  the  ^Tacon  <&  Western  Company 
into  the  Central  Company,  Uie  latter  retaining 
its  name  and  charter. 

In  Atlantic  d  G.  R  Oo,  v.  Georgia,  08  U.  8. 
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%9  [25  L.  ed.  185],  two  railroad  companies  had 
been  incorporated  under  the  Laws  of  Georgia, 
-one  in  1847,  and  the  other  in  1856.  By  their 
charters  they  were  exempt  from  taxation  be- 
TODd  a  specific  amount  on  their  net  income. 
'riiey  were  consolidated  under  an  Act  of  that 
Sute  pnftsed  in  1868,  which  gave  them  power 
to  consolidate  their  stocks,  and,  when  consoli- 
outed,  10  be  known  as  "The  Atlantic  &  Quif 
Railroad  Company."  By  that  name  the  stock- 
boldeis  of  the  companies  were  empowered  to 
sue  and  be  sued,  to  purchase  and  enjoy  real 
and  personal  property,  and  to  exercise  corpo- 
rate powers.  The  Act  also  declared  that  the 
immunities,  franchises  and  privileges  granted 
by  the  charters  of  the  two  companies  should 
continue  in  force,  except  so  far  as  they  might 
be  inconsistent  with  the  Act  of  Consolidation. 
Uoder  an  Act  passed  in  1874,  the  property  of 
the  new  company  was  taxed  as  other  property. 
This  Act  of  1874,  it  was  held,  would  be  void, 
as  impairing  contracts,  but  for  the  Act  of  1868; 
and  the  court,  in  considering  the  effect  of  the 
consolidation,  said:  "Did  the  consolidated  com- 
panies become  a  new  corporation,  holding  its 
powers  and  privileges  as  such,  under  the  Act 
of  1863;  or  was  the  consolidation  a  mere  alliance 
between  two  pre-existinj;  corporations,  in 
which  each  preserved  its  identity  and  distinc- 
tive existence?  Or,  still  further,  was  it  an  ab- 
ioq>iion  of  one  bv  another,  whereby  the  for- 
mer was  dissolvea,  while  the  latter  continued 
to  exist?  The  answer  to  these  inquiries  must 
be  found  in  the  intention  of  the  Legislature,  as 
expressed  in  the  Consolidating  Act.  We  think 
that  intention  was  the  creation  of  a  new  cor- 
poration out  of  the  stockholders  of  the  two  pre- 
viously  existing  companies.  The  consolidation 
provided  for  was  clearly  not  a  merger  of  one 
nto  the  other,  as  was  the  case  of  Central  R,  d 
j%.  Co.  V.  Georgia,  92  U.  8.  665  [28  L.  ed. 
757];  nor  was  it  a  mere  allisnce  or  confedera- 
tion of  the  two.  If  it  had  been,  each  would 
have  preserved  its  separate  existence,  as  well 
&!>  lu  corporate  name.  But  the  Act  authorized 
the  consolidation  of  the  stocks  of  the  two  com- 

ries.  thus  making  one  capital  in  place  of  two. 
x>nteniplBted,  therefore,  that  the  separate 
capital  of  each  company  should  go  out  of  ex- 
istence as  the  capital  of  that  company;  and,  if 
ao,  bow  could  either  have  a  continuea  separate 
beingr 

The  court  then  goes  on  to  say,  in  substance, 
that,  as  this  new  corporation  took  its  powers 
and  privileges  from  the  Act  of  1868,  ft  took 
them  subject  to  the  laws  then  in  force,  and  as 
a  result  the  Tax  Act  of  1874  was  held  to  be 
valid  and  binding  on  the  new  company.  The 
tame  line  of  reasoning  is  pursued  in  the  tax 
cases  of  Maine  Cent,  R  Co,  ▼.  Mains,  96  U.  8. 
^V6  [24  L.  ed.  8861.  and  in  Atlanta  db  B,  A.  L. 
&  Co.  T.  State,  68  Ga.  488. 

The  effect  of  consolidating  three  railroad 
eompanies  into  one,  says  the  court  in  MeMahan 
V.  Morrison^  16  Ind.  172,  "was  a  dissolution  of 
the  three  companies  named,  and  at  the  same 
insrant  the  creation  of  a  new  corporation." 

A  recent  text-book  says:  "The  franchises  of 
s  corporation  formed  by  the  consolidation  of 
several  companies  are  derived  wholl v  from  the 
Act  of  the  LiCgislature  authorizing  the  consoli- 
dation." 2  Morawetz,  Priy.  Corp.  2d  ed« 
S944. 
'••  1.  R  A.  1 


The  same  doctrine  is  asserted  in  terms  more 
or  less  positive  in  the  following  cases:  CUoT' 
water  v.  Meredith,  68  U.  8.  1  Wall.  38  [17  L. 
ed.  6081;  ShiM9  V.  Ohio,  96  U.  i  828  [24  L. 
ed.  8581;  Lauman  v.  Lebanon  Valley  E.  Co.dO 
Pa.  42. 

Now,  the  Alexandria  &  Bloomfield  Company 
had,by  its  charter,  a  capital  stock  of  $2,000,000. 
divided  into  shares  of  ^100  each.  The  Act  of 
1869  contemplates  and  provides  for  the  surren- 
der of  the  stock  in  both  of  thQ  uniting  com- 
panies; and  accordinglv  we  find  it  provided 
in  the  articles  of  consolidation  that  the  stock 
issued  by  each  of  the  companies,  and  outstand- 
ing, shall  be  surrendered,  and  shares  of  stock 
of  the  consolidated  company  issued  therefor. 
The  Act  speaks  of  the  consolidated  company 
as  "the  new  company;"  and  the  very  process 
by  which  it  is  brought  into  being  makes  it  a 
new  company,  and  the  effect  of  the  consolida- 
tion was  to  dissolve  both  of  the  old  companies. 
It  is  true,  the  Act  of  1869  does  not  specifically 
enumerate  the  corporate  powers  and  privileges 
conferred  upon  the  new  company,  but  the  cor- 
porate powers  and  privileges  are  granted  by 
reference  to  the  powers  of  the  company  in  this 
8tate  which  unites  with  the  one  of  another 
State.  There  is  in  this  respect  some  difference 
between  this  case  and  that  of  AHantio  dk  G,  R. 
Co,  V.  Georgia,  98  U  8.  869  [23  L.  ed.  185]. 
But  as  said  in  Maine  Cent.  B.  tk).  v.  Maine,  96 
U.  S.  499  [24  L.  ed.  886],  a  new  corporation 
may  be  as  readily  created  by  the  union  of 
two  or  more  companies  as  by  the  union  of  in- 
dividuals; and  its  powers  and  privileges  may 
as  well  be  designated  by  reference  to  the  char- 
ters of  other  companies  as  by  special  enumera- 
tion. 

The  conclusion  is  irresistible  that  the  Mis- 
souri, Iowa  &  Nebraska  Railroad  Company  is 
a  new  corporation,  created  under  and  by  force 
of  the  Act  of  1869.  Being  thus  created  after 
the  adoption  of  the  Constitution  of  1805,  tiie 
Legislature  had  no  power  to  grant  to  it  exemp- 
tion from  taxation.  The  exemption,  there- 
fore, did  not,  and  could  not,  pass  to  the  new 
company.  We  cannot  see  that  the  fact  that 
one  of  the  consolidating  companies  was  a  Mi.s- 
souri,  and  the  other  an  Iowa,  corporation,  af- 
fects the  conclusion  just  stated.  The  m\v 
company,  in  this  State,  is  entitled  to  the  privi- 
leges and  subject  to  the  obligations  ira[>oscd 
upon  it  by  the  laws  of  this  State;  and  in  Iowa 
it  is  a  corporation  of  that  State,  and  subject  to 
the  laws  thereof.  By  the  legislation  of  both 
States,  however,  it  Is  but  one  company. 

We  are  cited  to  a  number  of  cases  which 
were  suits  on  bonds,  and  involved  the  legality 
of  subscriptions  made  by  counties  to  ruilroaH 
corporations.  In  some  of  the  cases  the  sub 
scriptions  were  made  to  this  consolidated  com- 
pany, but  we  do  not  see  that  any  of  them  are 
decisive  of  the  question  in  hand.  It  must  be 
kept  in  mind  that  exemption  from  taxution 
will  not  be  recognized,  unless  eranted  in  terms 
too  plain  to  be  mistaken.  Chicago,  B  dk  K,  (\ 
B.  Co.  y.  Oukey,  120  U.  8.  669  (80  L.  ed.  732); 
/^.  Lauit  y.  Boatman's  In$.  d  Trust  Co.  47  Mo. 
150,  155. 

Such  an  exemption  is  a  personal  privilege, 
and  cannot  be  assigned  except  by  leirislativa 
authority.    State  v.  Chicago,  B.  d  K  G.  B. 
Co,  89  Mo.  686,  4  West.  Rep.  655. 
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If  (be  coasolldated  company  U  in  any  sense 
a  new  corporation  taking  its  powers  to  be  a 
corporation  and  its  privile^  rrom  the  Act  of 
1860,  then  it  cannot  in  Justice  claim  theexemp- 
ti«  »n;  for  the  Legislature  was  powerless  to  make 
new  grai^ts  of  that  character.  It  seems  to  us 
the  tax  cases  before  cited  are  quite  conclusive. 

The  answer  sets  up  the  proceedings  in  the 
suit  of  Scotland  County  v.  Missouri,  L  db  N, 
i2.  Co.  before  mentioned,  and  reported  in  65 
Mo.  123.  That  suit  was  commenced  in  1878 
to  retover  countv  and  school  taxes  levied  for 
the  year  1872.  I'he  Judgment,  which  was  for 
defendant,  was  afiirmed  in  1877. 

It  la  also  alleged  in  the  answer,  and  not  de- 
nied, that  James  Secor  and  others,  stockhold- 
ers iu  the  consolidated  company,  filed  their  bill 
in  the  Circuit  Court  of  the  United  Stales  for  the 
Eastern  District  of  Missouri  to  enjoin  the  com- 
pany from  paying  taxes  levied  by  Scotland, 
Clark  and  Schuyler  Counties,  and  to  enioin 
the  county  courts,  Judges  thereof,  and  collec- 
tors of  said  counties  from  collecting  any  taxes 
levied  upon  the  properly  of  the  company  for 
the  year  1881  or  previous  years;  and  that  the 
temporary  injunction  was  made  perpetual  on 
the  ground  that  the  property  of  the  company 
was  exempt  from  taxation.  According  to  the 
answer,  the  bill  was  filed  In  1881.  The  case 
seems  to  have  been  determined  in  1881.  Seeor 
V.  SingUton,  fl  Fed.  Rep.  809. 

The  taxes  sued  for  here  are  for  the  year  1886, 
and  they  accrued  long  after  those  suits  were 
commenced  and  determined.  This  suit  is  for 
a  separate  and  distinct  cause  of  action,  and  for 
this  reason  we  do  not  see  how  the  former  judg- 
ments can  be  a  bar  to  the  prosecuting  of  this 
suit.  Davenport  y.  Chicago,  ILL  dr.  B.  Co. 
88Iowa»633. 


But  we  do  not  understand  U  to  be  claimed 
by  the  defendant,  in  this  court,  that  those 
former  judgments  operate  as  a  technical  bar. 
The  claim  is  that  rights  have  been  acquired  od 
the  faith  of  the  ruling  in  the  Scotland  County 
Case,  followed  in  the  injunction  case;  and  to 
make  a  different  ruling  at  this  time  would  be 
to  impair  the  obligation  of  contracts,  and  there- 
fore violative  of  the  Constitution  of  the  United 
States.  The  answer  to  this  is  that  this  court 
did  not  then  pass  upon  the  question  whether 
the  exemption  from  taxation  passed  to  the  con- 
solidated company.  The  question  of  law  was 
doubtless  involved  in  the  agreed  facts  in  that 
case,  but  there  were  many  other  questions  thei» 
controverted,  and  they  were  decided,  and  we 
adhere  to  what  was  then  said  in  respect  of  the 
propositions  of  law  which  were  actually  con- 
sidered. It  seems  to  have  been  asserted  on  one 
side,  and  conceded  on  the  other,  in  this  court 
at  least,  that  the  exemption  did  pass  to  the  con- 
solidated company,  if  the  exemption  clause  in 
the  Alexandna  &  Bloomfield  Company  had 
not  been  repealed;  and  the  court  simply  stated 
the  question  as  not  a  controverted  one  in  that 
case.  All  this  appears  from  the  decision  itsel  f , 
and  we  do  not  see  how  it  can  be  said  the  ques- 
tion which  we  have  been  considering  was  de- 
cided in  that  case. 

The  proposition  that  the  Legislature  can,  Id 
the  face  of  the  Constitution  of  1866,  exempt 
property  from  taxation,  is  not  to  be  regarded  a» 
established  because  of  a  concession  made  by 
counsel  in  some  former  case.  It  cannot  w 
fairly  said  that  there  was  a  solemn  adjudica- 
tion upon  the  point  we  have  been  considering. 

The  judgment  is  affirmed, 

Ray,  67a.  J.,  absent.  The  other  Judges 
concur. 
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David  ARMSTRONG.  Receiver, 
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CHEMICAL  NATIONAL  BANK. 
(....Fed.  Sep.. ) 

1.  The  prohibition*  under  T7*  S.  Bev. 
Stat*  9  5848,  againet  transfers  by  a 
national  banking  association  after  oom- 
misslon  of  an  act  of  insolvenoy,  or  in  contempla- 


tion thereof,  with  a  view  to  the  preferenoe  of 
one  creditor,  does  not  include  a  pledge  of  its  ae- 
ouritles  to  a  reasonable  amount  to  nUse  money  to 
meet  an  unexpected  .run,  although  the  bank  la 
then  in  fact  insolvent,  if  it  has  not  become  rea- 
sonably apparent  to  its  officers  that  it  will  present- 
ly be  unable  to  meet  its  obligations,  and  will  he 
obliged  to  suspend  its  ordinary  operations. 
£•  Where  securities  are  deUvered  co  a 
bank  specifically  to  protect  the  bank* 


NOTK.— jyattonal  iMnks ;  not  subject  to  attachment 
tni  ereditftr9 ;  paramnunt  Hen  on  assets. 

An  attachment  cannot  issue  airainst  a  national 
liank  before  Judgment  in  a  suit  begun  in  the  circuit 
court  of  the  CTnited  States.  Paoiflo  Nat  Bank  v. 
Mlzter,  124  U.  S.  721  (81  L.  ed.  567). 

Where  the  attachment  is  prohibited  by  law,  a 
bond  given  to  dissolve  it  has  no  validity.    Ibid. 

The  receiver  may  proceed  in  equity  against  at- 
taching creditors  and  sureties  on  such  abend  to  re- 
strain their  enforcing  the  same ;  and  a  deoree  in 
such  suit  will  preclude  them  from  all  further  pro- 
oeedings  on  the  bonds.    Ibid. 

Section  62  of  the  original  National  Bank  Act  (18 
Stat,  at  L.  116)  was  intended  to  preserve  to  the 
United  States  a  paramount  lien  on  ail  the  assets  of 
such  association,  which  was  given  by  section  47  as 
lecurity  for  repayment  of  the  amount  ezpenked  in 
redemption  of  notes  over  and  above  the  bonds 
pledged  for  that  purpose,  and  to  place  all  other 
6  L.  R  A. 


creditors  on  equality  in  distribution  of  assets  pro- 
vided for  in  section  60,  '*  on  all  such  claims  as  may 
have  been  proved  to  the  satisfaction  of  the  oomp- 
troller,  or  adjudicated  in  a  court  of  competent 
Jurisdiction."  First  Nat.  Bank  v.  Oolby.  88  U.  S. 
21  Wall.  809  (22  L.  ed.  687):  Pacific  Nat.  Bank  v.  Mix- 
ter,  supra. 

The  Amendment  of  1878,  in  relation  to  attach- 
ments and  injunctions,  operates  as  a  prohibition 
upon  all  attachments  against  national  banks  under 
the  authority  of  state  courts.  The  prohibition  6ocs 
not  in  express  terms  refer  to  attachments  in  suits 
begun  in  the  circuit  courts  of  the  United  States,  but 
as  these  courts  are  not  authorized  under  S  915  of  tlie 
Revised  Statutes  to  issue  attachments  In  common- 
law  cases  except  as  provided  by  state  laws,  it  f  oU 
lows  that  the  effect  of  the  amendatory  Act  of  1878, 
now  %  part  of  section  6242,  is  to  deprive  these  courts, 
as  well  as  state  courts,  of  the  power  to  issue  such 
attachments  so  far  as  suits  against  national  banki 


See  also  10  L.  R.  A.  45;  17  L.  R.  A.   259. 


nmrtteular  tnuiaaetloii*  or  series 
ctfoiis,  the  bank  has  no  lien  upon  them 


IfiOO. 

erin» 

of  transa 

for  any  other  purpose,  and  cannot  assert  one  for 
any  other  Indebtedness  whether  arising  upon  gen- 
eral account  or  otherwise. 
8.  The  amoQnt  of  an  overdraft  mion  a 
iHuik  aeeoant  to  not  neoessarlly  the  sum 
drawn,  but  It  is  the  amount  drawn  less  the  amount 
to  which  the  drawer,  at  the  time«  is  entitled  to  a 
erodtt  balance  upon  his  account. 

.  (January  2,  tBOOl) 

ACTION  to  compel  the  return  of  certain  86- 
curitieB  deposited  with  defendant  Judg- 
mmt  for  eomptainani. 

The  facts  aie  fully  stated  in  the  opinion. 

Mr.  Stephen  A*  Walker*  for  complain- 
ant: 

The  transfer  of  securities  was  void  under 
Nationid  Baokiog  Acts. 

Nadanal  Security  JBank  ▼.  Butler,  129  U.  S. 
228  (as  L.  ed.  682);  Roberta  ▼.  Hill,  24  Fed. 
Rep.  574;  Casey  Y.  La  Soeietede  Oredit  MobiUr, 
3  Woods,  77. 

The  defendant  has  no  Hen  for  a  ffeneral  bal- 
ance of  account  on  securities  speciiuly  deposit- 
ed to  secure  a  spedflc  loan. 

2  Kent,  Com.  pp.  634. 686;  Orani  ▼.  Taylor, 
8  Jones  &  8.  851;  Central  Nat.  Bank  ▼.  Om- 
neetieut  Mut.  L.  Int.  Co.  104  U.  S.  54.  71  (26 
L.  ed.  698, 700);  Wyckoff  v.  Anthony,  90  N.  Y. 
448;  Duncan  y.  Brennan,  88  N.  T.  491;  Van- 
derzee  ▼.  Willie,  8  Bro.  Ch.  21;  Be  Medew^e 
Iruet,  26  Beav.  588;  Jarvie  y.  Bogere,  15  Mass. 
889;  Neponeet  Bank  y.  Leland,  5  Met.  259; 
Story,  Ag.  §  881;  Beynes  y.  Dumont,  180  U. 
8.  890  (32  L.  ed.  944);  Broum  y.  Ifew  Bedford 
Bav.  Inst.  187  Mass.  262. 

If  there  had  been  an  actual  agreement  that 
enough  of  this  $800,000  should  have  been  dis- 
counted to  pay  the  old  debt  of  March,  |800,000, 
there  can  be  no  doubt  but  that  this  agreement 
irould  haye  been  contrary  to  section  5242  and 
yoid,  and  the  Chemical  would  haye  had  to  re- 
pay to  the  receiver  the  amount  so  held  by  it. 

SaHonal  Security  Bank  y.  Priee,  22  Fed. 
Rep.  697. 

Messrs,  Stephen  P.  N»sh  and  L  Jones 
for  defendant 

Wallaee.  J.,  delivered  the  following  opin- 
ion: 

June  14,  1887,  the  Fidelity  National  Bank 
of  Cincinnati  transmitted  to  the  defendant,  a 
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bank  doing  bnsiness  in  the  City  of  New  York, 
securities  consisting  of  notes,  drafts  and  bills 
of  exchange  of  the  aggregate  face  value  of  over 
$1,000,000.  The  Fidelity  National  Bank  failed 
shortly  thereafter,  and  the  complainant  was 
appointed  its  receiver.  In  the  following  No- 
vember the  defendant  returned  some  of  tne  8e> 
curities  to  the  receiver.  The  receiver  now  suee 
to  recover  the  balance.  The  defendant  asserts 
that  it  is  entitled  to  retain  $618,587  which  it 
collected  from  the  securities,  and  apply  the 
same  to  discharge  that  amount  of  indebtedness 
owinff  to  it  by  the  Fidelity  National  Bank  at 
the  time  of  the  failure  of  the  latter,  and  that  it 
has  returned  or  accounted  for  the  balance  of 
the  securities  to  the  plaintiff. 

The  following  facts  appear  in  the  record: 
The  two  banking  institutions  had  for  a  con- 
siderable period  of  time  anterior  to  the  transao- 
tions  in  controversy  acted  as  correspondent 
banks  for  one  another  at  their  respective  places 
of  business,  during  which  time  the  Fidelity 
Bank  also  kept  with  the  defendant  an  ordinary 
deposit  account  which  was  a  large  and  active 
one.  The  accounts  between  the  two  banks, 
arising  from  collections,  deposita  and  pay- 
ments, were  adjust^  periodically,  and  any 
balance  existing  at  such  times  was  credited  or 
debited,  and  carried  forward  in  the  accounts. 
In  March,  1887,  the  Fidelity  Bank  sent  to  the 
defendant  $826,695,  face  value  of  notes  and 
bills  as  collateral  to  a  temporary  loan  which  it 
then  asked  for  of  $^)0,000,  and  the  defendant 
consented  to  make  the  loan  and  credited  the 
account  of  the  Fidelity  Bank  with  the  amount. 
The  transaction  out  of  which  this  suit  arises, 
and  which  originated  June  14,  appears  by  cor- 
respondence by  telegraph  and  mail  between 
the  two  banks.  June  14  the  Fidelity  Bank 
telegraphed  the  defendant:  "Parties  have  been 
sending  false,  anonymous  circulars,  and  have 
report^  a  run  on  us.  also  false.  We  forward 
to  you  about  one  million  choice  bills  to  hold 
against  any  overdraft  which  will  not  be  to  ex- 
ceed thirty  days.  Will  you  protect  us?"  On 
the  same  day  It  wrote  to  the  defendant:  "We 
enclose  herewith  about  $1,000,000  of  our  choice 
bills  to  hold  M^ainst  any  overdraft  we  may 
make  until  the  false  rumors  subside.  We  trust 
you  will  not  fail  to  stand  by  us,  as  everything 
is  all  right  and  we  will  appreciate  the  favor  iu 
time  of  necessity." 

June  15  the  defendant  telegraphed  the  Fidel- 
ity Bank:    "On  satisfactory  bills,  when  ro- 


ue oonoeraed.  Paoiflc  Nat^  Bank  v.  Mizter,  supra. 
If  there  was  no  authority  of  law  for  taking  the 
attachment*  ft  follows  there  can  be  none  for  taking 
the  bond  given  for  its  dissolution.  See  Oarpenter 
▼.  Tumll,  100  Mass.  460;  Tapley  v.  QoodaeU,  122 
17«. 


Banher^s  Uen  on  depoeUs, 

A  banker^  lien  ordlnarilj  attaohes  In  favor  of 
the  bank  upon  the  seourttlea  and  moneys  of  the 
enstomerdepoalted  in  the  usual  course  of  busiDees, 
for  advances  which  are  supposed  to  be  made  upon 
their  credit,  not  only  against  the  depositor,  but 
•gainst  the  unknown  equities  of  all  others  in  inter- 
est, unless  modified  or  waived  by  some  agreement, 
express  or  implied,  or  by  oonduolt  inconsistent  with 
its  assertion.  Gentaral  Nat.  Bank  y.  Oonneotlout 
Mut  L.  Ina.  Oo.  104  U.  S.  64, 71  (25  L.  ed.  606, 7X;. 

The  general  Uen  which  bankers  hold  upon  bills, 
6LRA. 


notes  and  other  securities  deposited  with  them  for 
a  balance  due  on  general  account  cannot  exist 
where  the  pledge  of  property  is  for  a  specific  sum 
and  not  a  general  pledge.  Neponset  Bank  v.  Le- 
land, 5  Met.  260;  Duncan  y.  Brennan,  83  N.  Y.  487, 
401. 

Where  securities  are  pledged  to  a  banker  or  bro- 
ker for  the  payment  of  a  particular  loan  or  debt, 
he  has  no  lien  on  the  securities  for  a  general  bal- 
ance or  for  the  payment  of  other  claims.  Wyckoff 
y.  Anthony,  00  N.  Y.  442;  Masonic  Say.  Bank  y. 
Bangs,  84  Ky.  135;  Bank  of  U.  8.  y.  Maoaiester,  0  Pa. 
475;  Hathaway  v.  Eall  EU  ver  Nat.  Bank,  131  Mass.  14. 

The  true  principle  upon  which  biuikeiB*  liens 
must  be  sustained,  if  at  all,  is  that  there  must  be  a 
credit  glyen  upon  the  credit  of  the  securities,  either 
in  possession  or  in  expectancy.  ]IV>urth  Nat^  Bank 
y.  Gity  Nat.  Bank,  68  QL  806;  BuBseU  y.  Hadduok,  I 
IU.288. 
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edved,  might  advance  $200,000.  Amount  you 
nanie  much  too  larcre."  The  same  day  the  Fi- 
delity Bank  wrote  to  defendant:  "We  have 
your  telegram  that  you  will  advance  $200,000 
on  satiafactory  bills.  The  demand  on  us  to- 
day is  fearful,  but  we  can  recover  by  your 
help  during  the  week.  The  $1,000,000  of  bills 
arc  choice,  and  beg  of  you  to  stand  by  us  to  a 
larger  amount,  if  we  require  it,  which  we  will 
for  a  few  days.  We  have  been  keeping  an  ac- 
tive accouDt  with  you,  and  have  no  other  bank 
to  ask  favors  of.  If  you  will  do  as  we  request 
it  will  be  one  of  the  best  acts  of  your  history, 
and  be  appreciated  more  than  words  can  ex- 
press. There  is  no  bank  that  we  know  of  that 
can  pay  all  at  one  time,  without  help,  and  we 
beg  of  you  to  see  us  through,  especially  as  you 
run  no  risk,  as  these  bills  receivable  are  all 
cood  beyond  question.  The  panic  is  subsid- 
ing, and  we  think  in  one  week  will  be  a  thing 
of  the  past."  The  same  day  the  Fidelity  Bank 
telcgraphcc  the  defendant:  "Charge  us  and 
deposit  wiih  assistant  treasurer.  New  York, 
$100  OOC.  Have  him  wire  at  once  assistant 
treaeurei  here  to  pay  us  $100,000  currency." 
June  17  defendant  telegraphed  to  Fidelity 
Bank  "We  wrote  you  yesterday  that  we  ex- 
pected to  be  liberal,  and  may  increase  the 
amount  somewhat  Telegraph  us  authorizing 
us  to  discount  any  of  the  notes,  and  pledging 
all  notes  and  security  in  our  hands  for  any  in- 
debtedness to  us,  and  confirm  by  letter."  The 
same  day  the  Fidelity  Bank  telegraphed  to 
defendant:  "If  you  will  discount  $500,000  of 
the  bills  and  return  balance,  it  will  be  su/H- 
cient.  Wire  at  once."  The  same  day  the  de- 
fendant telegraphed  to  the  Fidelity  Bank: 
''We  think  it  would  be  enough  if  we  discount 
$650,000  of  the  bills,  and  then  charge  up  the 
certificate  of  deposit  for  $800,000,  retainmg  a 
margin  of  collaterals,  and  returning  the  rest." 
The  same  day  the  Fidelity  Bank  telegraphed 
defendant:  "Please  refuse  pavment  on  our 
four  drafts,  Nos.  16,411  to  16,414  inclusive, 
for  $100,000  each."  June  18  the  Fidelity  Bank 
telegraphed  to  defendant:  "Please  discount 
$800,000  of  the  bills,  and  then  charge  up  certi- 
ficate of  deposit  for  $800,000;  retain  a  margin 
of  collaterals  and  return  us  balance.  If  this  is 
done  we  pledge  all  notes  and  securities  in  your 
hands  for  any  indebtedness  to  you,"  The 
aame  day  the  defendant  telegraphed  Fidelity 
Bank:  "Attachments  just  served,  suit  Bank  of 
Montreal  on  your  account  and  all  your  prop- 
erty here;  $200,000  amount  of  suit."  The 
flame  day  the  defendant  telegraphed  to  the  Fi- 
delity Bank:  "Make  no  remittances  to  Chemi- 
cal, and  do  not  draw  on  it."  The  same  day 
the  defendant  wrote  to  the  Fidelity  Bank: 
"Your  telegram  of  this  date  has  been  received. 
Please  discount  $800,000,"  etc.,  "and  while 
framing  a  reply  in  which  we  intended  to  say 
that  we  would  make  it  $700,000  total  indebted- 
ness, not  $800,000— which  we  considered  too 
large— at  11.45  A.  M.,  the  warrant  of  attach- 
ment which  is  enclosed  herewith  for  your 
perusal,  and  return  by  return  mail,  was  served 
on  us,  thus  putting  a' check  upon  any  further 
loans  to  you  or  essential  change  in  the  account. 
We  then  telegraphed  you  of  this  attachment 
and  shortly  thereafter  wired  you  by  Western 
Union,  ana  then  by  Baltimore  &  Ohio,  not  to 
send  any  remittances  and  not  to  draw  on  us. 
6  L.  R.  A. 


You  will,  of  course,  see  the  wisdom  of  this  re- 
^uesty  for  whatever  you  sent  us  would  be  sub- 
ject to  this  attachment  if  we  accept  such  re- 
mittances. Would  it  not  be  well  also  to  have 
any  orders  which  you  may  have  given  to  your 
correspondents  to  remit  to  us  for  your  account 
canceled?  We  send  you  statement  of  account, 
showing  you  overdrawn  $113,049.09.  Our  col- 
lections account  appears  about  $84,000  in  your 
hands  in  addition  thereto." 

June  18  the  Fidelity  Bank  wrote  to  defend* 
ant:  "We  to-day  drew  small  checks  amount- 
ing to  about  $5,800  before  we  received  your 
message.  We  tru  t  you  have  suflScient  secur- 
ity to  protect  the  $300,000  attachments  and 
pay  the  checks  of  to-day,  and  leave  a  small 
surplus  addition  which  you  can  no  doubt  help 
us  on.  We  think  we  are  over  the  worst,  and 
if  our  friends  stand  by  us  everything  will  work 
in  good  shape  soon.  We  thank  you  for  your 
favors,  which  are  greatly  appreciated." 

June  19  Fidelity  Bank  telegraphed  defend- 
ant: "  Will  you  protect  our  outstanding  drafts 
on  you  with  proceeds  in  our  letter  of  the  7th 
(remittances  for  collection  and  credit)  which 
will  more  than  cover.  If  not,  deliver  to  First 
National  Bank  and  we  will  instruct  them  to 
protect.    Wire  at  once." 

June  20  defendant  wrote  to  Fidelity  Bank: 
"Your  telegram  of  the  19th  inst  has  been  re- 
ceived, asking  if  we  would  protect  your  out- 
standing drafts  against  yours  of  17ih.  We 
wired  back  t  hat  we  have  paid  your  drafts.  We 
have  not  refused  payment  of  any  of  your  drafts 
excepting  the  four  of  $100,000,  stopped  by  you. 
Herewith  statement  of  your  account,  showing 
you  overdrawn  $89,020  at  close  of  business  to- 
day. Also  you  owe  us  for  collections  $34,- 
840.29." 

By  a  stipulation  between  the  parties  it  appears 
that  the  Fidelity  Bank  "was  insolvent  on  the 
14th  day  of  June,  1887,  but  that  the  defendant 
had  no  knowledge  or  reasonable  ground  of  ap- 
prehension that  such  was  the  fact."  The  Fi- 
delity Bank  closed  its  doors  June  21, 1887,  and 
the  complainant  was  appointed  its  receiver 
June  27,  1887. 

Upon  these  facts  the  complainant  icsists  that 
the  defendant  did  not  acquire  any  title  to  the 
securities  sent  to  it  June  14,  because  the  trans- 
fer was  void  by  §5242,  U.  8.  Rev.  Stat.,  which 
prohibits  all  transfers  by  any  national  banking 
association  made  after  the  commission  of  an 
act  of  insolvency,  or  in  contemplation  thereof, 
with  a  view  to  the  preference  of  one  creditor 
to  another.  On  the  other  hand  the  defendant 
insists  that  it  acquired  a  banker's  lien  upon  the 
securities  for  the  amount  of  any  balance  upon 
its  general  account  with  the  Fidelity  Bank 
which  remains  unpaid. 

The  naked  fact  that  the  Fidelity  Bank  was 
insolvent  at  the  time  it  sent  the  securities  to  the 
defendant  does  not  imply  that  the  transfer  of 
the  securities  was  made  in  contemplation  of  in* 
8o1ven<7,  or  with  a  view  of  a  preference  to  the 
defendant  over  its  other  creditors.  Although 
in  the  light  of  subsequent  events  the  Fidelity 
Bank  was  then  insolvent,  it  mav  be  that  its  in- 
solvency was  not  suspected  by  its  officers.  So 
far  as  appears  no  act  of  insolvency  had  been 
committed. 

A  bank  is  not  in  contemplation  of  insolvency 
until  the  fact  becomes  reasonably  apparent  to 
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its  officers  that  it  will  presently  be  unable  to 
meet  its  obligations,  and  will  be  obll;;ed  to  sus- 
pend its  ordinary  operationfl.  BoberU  y.  EiU, 
%i  Fed.  Rep.  571. 

Until  this  condition  of  affairs  exists,  certainly 
a  national  banking  association  does  not  violate 
the  Statute  by  pledging  its  securities  to  a  rea- 
sonable amount  to  raise  money  needed  to  meet 
an  unexpected  run.  The  best  managed  insti- 
tutions are  liable  to  such  contingencies,  and 
the  riehi  to  use  their  assets  in  an  honest  attempt 
to  bridge  oyer  such  a  crisis  is  indispensable  to 
their  safety.  Obviously  the  exercise  of  this 
right  would  be  impracticable  if  the  pledge  be- 
comes void  whenever  the  attempt  of  the  bank 
to  rescue  itself  from  failure  proves  unsuccessful. 

It  is  apparent  that  the  Fidelity  Bank  did  not 
intend  to  pledge  the  securities  as  collateral  to 
its  antecedent  indebtedness  when  it  sent  them 
in  June  to  the  defendant,  or  for  any  purpose 
othei  than  to  the  advances  which  it  tnen  de- 
sired. They  werel  sent  to  protect  the  defend- 
ant against  a  temporary  loan,  not  of  any  spe- 
cific sum,  but  of  such  sums  as  the  Fidelity 
Bank  might  need  to  meet  the  exigencies  of  the 
situation  against  overdrafts  not  warranted  by 
the  state  of  its  account  with  the  defendant, 
ana  which  it  expected  to  be  compelled  to  make 
immediately.  The  defendant  understood  this, 
but  was  unwilling  to  accede  to  a  loan  of  an  in- 
definite amount,  and  offered  at  first  to  advance 
$200,000.  The  Fidelity  Bank  was  not  satisfied 
with  this  proposition,  and  begged  the  defend- 
ant to  "stand  by"  to  a  larger  amount  if  its  ne- 
cessities so  required.  The  letter  of  the  defend- 
ant of  June  17  does  not  imply  any  understand- 
ing on  its  part  that  it  was  to  hold  the  securities 
to  protect  the  former  loan,  much  less  the  gener- 
al account  of  the  Fidelity  Bank.  That  letter 
mentions  the  fact  of  the  previous  loan  of  $300, 
000  apparently  as  a  suggestion  of  the  extent  of 
the  assistance  already  rendered  and  its  disposi- 
tion to  treat  the  Fidelity  Bank  with  liberality. 
That  the  defendant  did  not  suppose  the  securi- 
tits  were  in  its  hands  as  collateral  for  anything 
except  the  sums  needed  by  the  Fidelity  Bank 
for  the  emergency  is  apparent  from  its  letter  of 
June  17  asking  the  Fidelity  Bank  to  pledge 
them  for  all  indebtedness.  To  this  the  counter 
proposition  of  the  Fidelity  Bank  was  that  it 
would  accede  if  the  defendant  would  discount 
laOO.OOO  of  the  securities  and  return  the  rest. 
Up  to  this  time  there  had  been  no  thought  on 
the  part  of  either  bank  that  the  securities  were 
to  be  a  collateral  for  the  general  indebtedness 
of  the  Fidelity  Bank.  In  the  mean  time  the 
defendant  haci  advanced  $200,000  by  depositing 
it  for  the  Fidelity  Bank  with  the  assistant 
treasurer  at  New  York  City,  and  the  Fidelity 
Bank  had  telegraphed  for  $100,000  more;  and 
tberpupon,  answering  the  last  proposition  of  the 
Fidelity  Bank,  the  <£fendant  proposed  to  dis- 
count $650,000  of  the  securities  and  return  the 
rest,  doubtless  meaning  to  apply  the  proceeds 
to  its  $800,000  loan  of  March,  and  to  iU  ad- 
vances made  after  June  14,  retaining  the  excess 
as  a  margin  to  make  good  these  amounts  in  case 
any  of  the  discounted  paper  should  not  be  paid. 
To  this  proposition  the  Fidelity  Bank  replied 
thnt  if  the  defendant  would  discount  $800,000 
of  its  securities  it  might  charge  up  1  he  $'iO0.00O, 
return  the  balance  and  retain  a  margin  of  col- 
lateral,—that  is  the  proceeds  of  the  $800,000 
6L.R.A. 


discounted  paper;  and  in  that  event  all  retained 
in  its  hands  should  stand  as  collateral  for  it» 
whole  indebtedness.  At  that  time  its  whole  in- 
debtedness,  as  appears  from  the  defendant'* 
letter  of  June  18,  was  $800,000,  $200,000,  $118,- 
000  and  $84,000,— in  all  $647,000;  and  the  Fidel- 
ity Bank  doubtless  supposed  that  the  discount 
of  $800,000  of  securities  would  cover  its  whola 
indebtedness  and  enable  it  to  draw  from  them 
until  there  should  be  left  only  a  sufficient  mar- 
fin  to  provide  for  the  nonpayment  of  any  of  the 
discounted  paper.  Before  this  proposition  on 
the  part  of  the  Fidelity  Bank  was  assented  to 
by  the  defendant  the  attachment  was  served  at 
the  suit  of  the  Bank  of  Montreal,  and  the  ne- 
gotiations were  closed.  When  the  negot  iations 
were  thus  terminated  the  Fidelity  Bank  had 
not  consented  that  the  securities  should  stand 
as  collateral  for  the  March  loan  of  $800,000,  or 
for  its  general  indebtedness  to  the  defendant. 
At  this  time  the  defendant  had  advanced  the 
Fidelity  Bank  $200,000  on  the  faith  of  the  secu- 
rities, and  had  written  that  it  expected  to  be 
liberal  and  might  increase  the  amount.  It  is 
not  quite  dear  whether  the  defendant  had  not 
also  permitted  the  Fidelity  Bank  to  overdraw 
its  account  in  the  further  sum  of  $113,000  (sub- 
sequently reduced  to  $80,000).  Under  the  cir- 
cumstances any  overdraft  made  after  the  secu- 
rities were  sent  to  the  defendant,  and  after  it 
had  advanced  the  $200,000,  should  be  regarded 
as  one  allowed  on  the  faith  of  the  securities^ 
in  the  absence  of  distinct  evidence  to  the  con- 
trary. If  any  part  of  the  $80,000  was  a  pre- 
vious overdraft  to  that  extent  it  is  not  to  be  in- 
cluded, in  this  connection  it  is  proper  to  say 
that  the  amount  of  an  overdraft  is  not  neces- 
sarily the  sum  drawn,  but  is  the  amount  drawn 
less  the  amount  to  which  the  drawer,  at  the 
time,  is  entitled  to  a  credit  balance  upon  hia 
account 

If  there  was  no  transfer  of  the  securities  to 
protect  the  antecedent  indebtedness  of  the 
Fidelity  Bank,  there  was  hot  a  preference  of 
the  defendant  over  its  other  creditors,  and  con- 
sequently there  is  nothing  in  the  transaction 
which  contravenes  the  provisions  of  the  Stat- 
ute. Although  the  securities  sent  were  of  a 
value  vastly  in  excess  of  the  sum  advanced  up- 
on them,  they  were  sent  upon  the  expectation 
by  the  Fidelity  Bank  of  obtaining  advan^^s  to 
the  limit  for  which  they  would  be  accbptable 
collaterals:  and  before  there  was  any  sugges- 
tion of  pledging  them  for  pre-existing  indebted- 
ness the  defendant  had  acquired  a  valid  lien 
upon  them  by  the  advances  already  made,  and 
the  Fidelity  Bank  was  unable  to  recall  them  if 
it  had  desired  to  do  so.  The  Statute  is  directed 
to  a  preference,  not  to  the  givini?  of  security 
when  a  debt  is  created;  and  if  the  transaction 
be  free  from  fraud  in  fact,  and  is  intended 
merely  to  adequately  protect  a  loan  made  at 
the  time,  the  creditor  can  retain  property  trans- 
ferred to  secure  such  a  loan  until  i he  debt  is 
paid,  even  though  the  debtor  is  insolvent,  and 
the  creditor  has  reason  at  the  time  to  believe 
that  to  be  the  fact.  This  has  often  been  de- 
cided in  the  analosrous  cases  arising  under  the 
Bankrupt  Act  {Tiffany  v.  Lucas,  82  U.  S.  13 
Wall.  410  [21  L.  cd.  198];  Cooky,  Tnllis,  85  U. 
S.  13  Wall.  882  [21  L.  ed.  933];  UnrlcY.  Iselin, 
88  U.  S.  21  Wall.  PCO  [22  L.  ed.  508]  ),  and  has 
been  expressly  held  in  a  cause  arising  under  the 


tdo 


Dakota  Supreme  Court, 


Oct./ 


5 resent  statute, — GoMtffi  ▼.  Ln  Soeieti  de  Credit 
fobilier,  2  Woods,  77. 

The  view  thus  reached  is  necessarily  fatal  to 
the  contention  of  the  defendant  that  it  acquired 
a  lien  securing  it  for  the  $800,000  loan  or  for 
the  payment  of  the  balance  arising  ui>on  the 
general  account  of  the  Fidelity  BanK.  It  is 
familiar  law  tliat  a  banker  has  a  lien  upon  all 
funds  and  securities  in  his  possession  deposited 
with  him  In  the  usual  course  of  business  by  a 
customer  to  facilitate  the  financial  transactions 
contemplated  between  them,  which  extends  to 
the  payment  of  any  balance  on  general  account. 
The  lien  arises  from  the  implied  understanding 
of  the  parties  that  credit  is  to  be  given  in  Uie 
course  of  dealings  between  them  by  the  banker 
to  the  customer  upon  the  faith  of  tLe  securities. 
It  is  equally  familiar  law  that  the  lien  does  not 
exist  when  the  securities  have  been  deposited 
for  a  special  purpose,  or  for  the  payment  of  a 
particular  loan:  and  where  they  are  delivered 
specifically  to  protect  the  banker  in  a  particu- 
lar transaction  or  series  of  transactions,  he  has 
no  lien  upon  them  for  any  other  purpose,  and 
cannot  assert  one  for  any  other  indebtedness 
whether  arising  upon  general  account  or  other- 
wise. 

This  doctrine  has  very  recently  been  de- 
clared and  applied  by  the  Supreme  Court  of 
the  United  States  in  AynesY.  bumont,  180  TJ. 
8.  864  [82  L.  ed.  984].  That  was  a  case  in 
which  securities,  consisting  of  $276,000  of  mu- 
Diclpal  bonds,  had  been  left  bvone  banking 
firm  with  another  for  a  period  of  two  years  and 
a  half,  during  which  large  transactions  on  gen- 
eral account  took  place  between  them,  various 
loans  were  made  to  the  former  by  the  latter 
upon  an  express  pledge  of  the  t)onds,  and  the 
former,  at  me  request  of  the  latter,  had  also 
obtained  various  loans  of  other  bankers  by 
pledging  so  many  of  the  bonds  as  was  neces- 
sary in  the  particular  transaction.  The  court 
found  as  a  fact  that  the  bonds  were  left  with 
the  banking  firm  originally  as  collateral  for  a 


Particular  loan,  that  there  was  no  express  un- 
erstanding  between  the  two  banking  firms 
that  they  were  to  stand  as  a  security  for  gen- 
eral transactions,  and  that  the  loans  subse- 
quently made  upon  them  were  specific  loans 
accompanied  by  an  express  pledge;  and  held 
that  these  circumstances  were  inconsistent  with 
the  existence  of  a  general  lien.  The  opinion 
cites  various  adjudications  which  hold  that 
where  securities  are  pledged  to  a  banker  for 
the  payment  of  a  particular  loan  or  debt  he  has 
no  hen  upon  them  for  a  general  balance,  or  for 
the  payment  of  oi  her  claims.  As  that  decision 
is  controlling  upon  this  court  it  is  unnecessary 
to  refer  to  any  other  authorities. 

It  follows  that  the  defendant  did  not  acquire 
a  lien  upon  the  securities  except  for  the  ad- 
vances made  and  overdrafts  permitted  on  the 
faith  of  the  securities.  If  the  sending  of  the 
securities  had  resulted  either  in  consej^uenoe  of 
a  subsequent  express  contract,  or  in  conse- 
quence of  any  implication  from  the  nature  of 
the  transaction  in  ^ving  the  defendant  a  lien 
for  the  antecedent  indebtedness  of  the  Fidelity 
Bank,  it  is  extremely  doubtful  whether  the 
transaction  could  be  upheld. 

The  cases  of  First  Nat.  Bank  ▼.  Colby,  88  U. 
S.  21  Wall.  609  [22  L.  ed.  6871,  and  National 
Security  Bank  v.  BuOer,  129  U.  S.  223  [82  L. 
ed.  6821,  take  a  view  of  the  Statute  which  sug- 
gests tnat  no  preference  can  be  obtained  by 
one  creditor  of  a  national  bank  over  another, 
after  the  bank  has  become  insolvent,  whether 
obtained  with  the  consent  of  or  by  adversary 
proceedings  against  the  bank,  and  whether  the 
creditor  has,  or  has  not,  any  reason,  to  suppose 
the  bank  to  be  insolvent  at  the  time. 

Theeomptainantistherrfore  entitled  to  a  de- 
cree, and  the  defendant  must  account  for  all 
the  securities  which  it  has  not  returned  to  the 
complainant,  their  value  or  proceeds,  less  the 
amount  of  advances  and  overdrafts  made  after 
it  received  them. 


DAKOTA  SUPREME  COURT. 


NELSON  COUNTY,  Beapt.. 

Mowbray  S.  NORTHCOTE  et  al.,  AppU. 

(....Dak.....) 

1.  Tioaning  caoh  and  securities  to  a 
county  treasnrer»  knowing  him  to  be  an 
embezzler,  for  the  purpoee  of  enabling  him  to 
conoeal  his  embezzlement  by  showlDgr  the  money 
and  eeourltlefl  as  the  property  of  the  county,  and 


tfans  to  have  his  aooounts  audited  and  allowed  by 
the  county  oommJaBioners,  does  not  render  the 
lender  liable  to  an  action  in  favor  of  the  county, 
to  recover  money  subsequently  embezzled  by 
such  treasurer,  on  the  ground  that  such  loan  en- 
abled the  treasurer  to  retain  Us  otBce  and  thus 
gave  him  the  opportunity  to  embezzle  the  further 
sum.  Any  damage  which  may  have  resulted 
from  the  fraud  or  wrong  of  the  lender  is  too  con- 
tingent, remote  and  indefinite  to  constitute  a 
cause  of  action. 
8.  The  insertion  of  an  allegation  of  oon- 


VQTM.—Damaoea  not  reeoveraijile  for  reeuU$  tM  rt- 
mate  from  aUeged  cause. 

Where  the  damage  resulting  from  the  act  of  an- 
other is  too  remoU),  or  flows  not  naturally,  legally 
and  directly  from  the  alleged  injury,  the  plaintiff 
will  not  be  entitied  to  recover.  Butier  ▼.  Kent,  19 
Johns.  828:  Kelly  v.  Partington,  6  Bam.  ft  Ad.  661; 
Boyle  V.  Brandon,  18  Mees.  ft  W.  788;  8  Steph.  Com. 
49ft:  Bacon,  Abr.  Actions  «n  Qeneral  (B). 

The  general  rule  is  that  a  defendant  is  not  answer- 
able for  anything  beyond  the  natural,  ordinary 
6  L.  R  A. 


and  reasonable  consequences  of  his  own  conduct. 
Craia  v.  Petrie,  6  Hill,  G88;  Bennett  v.  Lockwood, 
SO  Wend.  288;  McGrew  v.  Stone,  68  Pa.  438. 

If  one*8  fault  happens  to  concur  with  some  extra- 
ordinary event,  and  not  likely  to  be  foreseen,  be 
will  not  be  answerable  for  the  unexpected  result. 
People  V.  Albany,  5  Lans.  6Si;  Fairbanks  v.  Kerr, 
70  Pa.  80;  Morrison  v.  Davis,  80  Pa.  171. 

When  the  injury  suffered  is  not  the  legal  and 
natural  consequence  of  the  wrongful  act  of  the 
party  sought  to  be  made  liable,  hut  results  from 
the  wrongful  act  of  a  third  party,  only  remotely 
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mjpibewey  fn  the  oomplaint  win  not  obange  tbe 
nature  of  an  action,  the  ground  of  which  ia  a 
fraud  committed  and  the  wrong  and  damage  oc- 
casioned thereby. 

(October  la  1889.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  District  Ck>urt  for  Nelson  County  in 
favor  of  plaintiff  in  an  action  to  recover  dam- 
ages alleged  to  haye  been  sustained  by  plaintiff 
by  reason  of  defendants'  collusion  with  plain- 
tiff's treasurer  in  concealing  bis  embezzlement 

Statement  by  Spencer,  /..• 

Action  by  the  County  of  Nelson  against  M. 
8.  Northcote,  Qeorge  Martin  and  $S:ancis  I. 
Kane,  for  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff  by  reason  of  fraud  and 
collusion  on  the  part  of  tbe  defendants  and  one 
Andrew  Hoi  man,  county  treasurer  of  said 
plaintiff,  by  which  it  is  alleged  the  plaintiff  was 
defrauded  and  sustained  damage.  Demurrer 
was  first  interposed  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  which  was  over- 
ruled. The  defendants  answered.  Upon  the 
trial  before  the  court  with  a  Jury,  the  plaintiff 
had  Jadgment,  and  the  defendants  appealed. 

Metsn,  Ball*  Wallin  Sb  Smith  for  appel- 
lants. 

Meaan.  Bosard  ib  Corlise,  for  respond- 
ent: 

Under  an  allegation  of  conspiracy  Judgment 
may  be  properly  entered  against  one  of  tne  al- 
leged coDspirators,  on  eyldence  showing  him  to 
have  been  guilty  of  the  wrong,  with  conspiring 
to  do  which  all  the  defendants  are  charged. 

Huiseamp  y.  MoUne  Wagon  Co,  121  UTS.  810 
<30  L.  ed.  971);  Dudley  y.  Danforth,  61  N.  Y. 
626;  &miih  y.  Wkitfidd,  67  Tex.  124;  Eureka 
Iron  db  Steel  Works  y.  Breanahan  (Mich.)  10 
^ye8t.  Rep.  194;  Kohn  y.  Clement,  68  Iowa, 
^>d9. 

A  false  affirmation  made  by  the  defendant 
with  intent  to  defraud  the  plaintiff,  whereby 
plaintiff  is  damaged,  is  actionable  in  an  action 
for  deceit,  and  in  such  an  action  it  is  not  neces- 
sary that  the  plaintiff  be  benefited  by  the  de- 
ceit, or  that  he  should  collude  with  the  party 
who  is. 

PaHey  y.  Freeman,  8  T.  R.  61.  See  also  2 
Kent,  Com.  pp.  488-490;  AUen  y.  AdtUngton, 
7  Wend.  18. 

Although  conspiracy  is  alleged,  proof  of  it  is 
not  essential  to  the  maintenance  of  tbe  action, 
where,  from  the  nature  of  the  wrong,  it  can 
exist  independently  of  any  conspiracy.  The 
tort,  and  not  tbe  combination  to  commit  it,  is 
tbe  basis  of  the  acUon. 


Verplanek  y.  Van  Bvren,  76  N.  T.  247,  259; 
Stetene  y.  Eou>e,  69  N.  H.  678. 47  Am.  Rpp.  282; 
Laverty  y.  Vanaredale,  66  Pa.  507;  Wellington 
y.  Small,  8  Cush.  145,  60  Am.  Dec.  719;  Parker 
V.  Huntington,  2  Gray,  124;  Bowers  v.  Matheson, 
14  Allen,  499-602;  KimbaU  ▼.  Harman,  84  Md. 
407,  6  Am.  Rep.  840;  Hutchim  y.  Hutdiine,  7 
Hill.  104^107. 

Defendants  intended  to  deceiye  the  commis- 
sioners. As  they  knew  Holman  to  be  an  em- 
bezzler, and  aided  him  with  t^eir  money  to 
coyer  up  bis  defalcation,  the  inference  of  fraud 
follows  almost  as  a  proposition  of  law. 

Hubbard  y.  Brigge,  81  N  Y.  618-630;  WiU 
liame  y.  Wood,  14  Wend.  126;  RueeeU  y.  Clark, 
11  U.  8.  7  Cranch,  69  (8  L.  ed.  271). 

The  defendants  had  a  motiye  to  deceiye  the 
County.  Holman  was  overdrawn  in  his  indi- 
yidual  account  $954.  Discovery  of  his  dis- 
honesty at  that  time  meant  the  loss  of  their 
claims.  Concealment  for  a  time  would  enable 
them  to  save  themselves.  But  the  defendants 
are  liable,  although  they  receive  no  benefit 
from  the  fraud. 

AUen  v.  Addinaton,  7  Wend.  9, 22;  WiUiame 
y.  Wood  and  Hubbard  y.  Brigge,  supra:  Lord  y. 
Cooley,  6  N.  H.  99,  26  Am.  Dec.  448,  note  and 
cases  cited;  Buiterud  y.  FarringUm,  86  Minn. 
820;  Endeley  y.  Johne,  9  West.  Rep.  747, 120 
111.  409,  60  Am.  Rep.  672. 

That  the  carelessness  of  tbe  commissioners 
on  the  settlement  contributed  to  the  damage 
is  no  defense  in  a  case  of  this  kind,  because  it 
is  well  settled  that  the  public  cannot  be  made 
to  suffer  for  any  laches  of  a  public  officer  how- 
ever gross. 

}^onroe  County  y.  Ctis,  62  N.  T.  88;  Jonee 
V.  U.  S.  85  U.  8.  18  Wall.  662  (21  L.  ed.  867); 
Hart  y.  U,  S,  95  U.  8.  316  (24  L.  ed.  479); 
Minturn  v.  U,  S.  106  U.  8.  437  (27  L.  ed.  208). 

Fraud  need  not  be  proved  by  direct  and 
positive  evidence;  circumstantial  evidence  is 
not  only  sufficient,  but  in  most  cases  the  only, 
proof  that  can  be  adduced;  it  is  sufficient  to 
prove  such  facts  and  circumstances  tending  to 
the  conclusion  of  fraud  as  may  reasonably  in- 
duce the  jury  to  believe  the  char^  true  al- 
though there  may  remain  some  doubt  in  their 
minds. 

Rea  V.  Missouri,  84  U.  8. 17  Wall.  682  (21 L. 
ed.  707);  Burch  v.  Smith,  15  Tex.  219,  66  Am. 
Dec.  157,  note  and  cases  cited;  Kempner  y. 
thurehiU,  76  U.  8.  8  Wall.  862  (19  L.  ed.  461); 
CasUe  v.  Bullard,  64  U.  8.  23  How.  172  (16  L. 
ed.  424):  Marsh  y.  Falktr,  40  N.  Y.  662-566. 

The  fact  that  Hoi  man's  conduct  aided  de- 
fendants in  perpetrating  a  fraud  was  no  defense. 
It  was  not  necessary  that  the  fraud  of  tbe  defend- 
ants was  the  sole  inducement  influencing  the 
commissioners  in  retaining  Holman  in  office. 


Induced  by  defendant's  oonduct,  he  is  not  liable. 
Ward  V.  Weeks,  7  BXug,  ZiL 

There  must  be,  not  only  a  legal  connection  be- 
tween the  injury  and  the  act  complained  of,  but 
such  neamesB  in  the  order  of  events,  and  closeness 
in  the  relation  of  cause  and  effect,  that  the  Influ- 
ence of  such  act  may  predominate  over  other 
causes,  and  concur  to  produce  the  consequences 
or  be  traced  to  those  causes.    IButh.  Dam.  5d. 

Where  the  wrontpful  oonduct  of  one  person  af- 
fords the  opportunity  or  occasion  for  the  illegal 
acts  of  another,  or  for  an  injury  from  other  causes, 
tbe  injury  Is  too  remote.  Cuff  v.  Newark  ft  N.  Y.  R. 
6L.R.A. 


Co.  36  N.  J.  L.  80;  Scholcs  v.  North  London  R.  Go.  21 
L.  T.  N.  8.  SaS. 

Where  the  fact  that  plaintiff  suffered  damage 
from  the  acts  of  defendant  is  not  capable  of  lei^ 
proof  because  not  within  the  compass  of  human 
knowledge,  and  depends  on  numberless  unknown 
contingencies,  it  can  be  nothing  more  than  a  mat- 
ter of  conjecture.   Wellington  v.  Small,  8  Cush.  145. 

So  a  stockholder  in  a  bank  cannot  maintain  an 
action  against  the  directors  for  malfeasance  in 
delegating  the  whole  control  of  the  affairs  of  the 
bank  to  the  president  and  cashier,  who  waste  and 
lose  the  whole  capitaL    Smith  v.  Hurd,  12  Met  STL 
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ZdWy  ▼.  Ahreni,  26  8.  C.  275;  AlUn  v.  Add- 
inffUm,  7  Wend.  9;  Addington  v.  Allen,  11 
Wend.  874-881;  Bafford  v.  6;wt/<,  120  Mam.  20. 

Ab  between  the  sureties  on  the  official  bond 
and  tbe  defendants,  whose  fraud,  at  least  to 
the  extent  of  tbe  amount  recovered  in  tbis  ac- 
tion, made  it  necessary  for  the  sureties  to  pay 
on  their  bond,  the  defendants  are  ultimately 
responsible.  Upon  payment  they  might  have 
maintained  this  action  by  virtue  of  subroga- 
tion, either  in  the  name  oi  the  plaintiff  or  pos-' 
ffibly  in  their  own  name,  under  our  Code,  be- 
cause of  their  being  the  real  parties  in  interest; 
and  any  payment  made  by  tbe  defendants  to 
tbe  plainuff  in  this  case  in  satisfaction  of  this 
wronff  after  notice  of  payment  by  the  sureties  { 
would  be  a  fraud  upon  the  sureties,  and  the 
defendants  would  be  still  responsible  despite 
such  settlement. 

Connecticut  F.  Im,  €k.  ▼.  Erie  R  Co.  78  N. 
Y.  899;  HaH  ▼.  Western  R  Corp.  18  Met.  99; 
Clark  ▼.  Wttem,  108  Mass.  228;  Monmouth 
County  Mut.  F.  Im.  Co,  y.  Hutchinaon,  21  N. 
J.  £q.  107;  TJie  Monticello  ▼.  MoUiaon,  58  U. 
B.  17  How.  158  (15  L.  ed.  68);  HaU  y.  NaehvilU 
iSk  a  R  Co,  80  U.  8.  18  Wall  867  (20  L.  ed. 
694);  May,  Ins.  ^^  454,  455:  Eockingham  Mut, 
F.  Ins,  Co,  \.  Bother,  89  Me.  258, 68  Am.  Dec. 
618;  Connecticut  Mut.  L,  In».  Co.  v.  JN>w  York 
d  JS.B.RCo.26  Conn. 265, 65  Am.  Dec.  571; 
Peoria  M  A  F  In$.  Co,  y.  Frost,  87  111.  338; 
Molnle  A  M  B,  Co.  y  Jurey,  111  U.  8.  584 
(2B  L.  ed.  527);  Tht  Potomac  ▼.  Cannon, 
IOC  U.  6.  680  (26  L.  ed.  1194);  Harding  v. 
Townshend,  43  Vt.  586. 

Spencer*  /.,  delivered  the  opinion  of  the 
court: 

By  the  complaint  in  this  action  it  is  alleged 
that  the  plaintiff  is  a  municipal  corporation, 
one  of  the  counties  of  this  Territory;  that  de- 
fendantb  were  bankers,  carrying  on  business 
at  Lukota,  Nelson  County;  that  one  Andrew 
Eolman  was  county  treasurer  of  said  county, 
dulv  elected  and  acting  as  such,  and  that,  as 
suci  treasurer,  he  deposited  the  funds  of  said 
county  received  by  him  in  defendants'  bank, 
and  kept  his  account  therein;  that  on  the  5tb 
day  of  January,  1886,  said  Holman  was  an  em* 
bezzler  in  tbe  sum  of  $9,800  of  said  coimty's 
funds,  which  had  come  into  his  hands  as  such 
treasurer;  that  the  defendants  knew  at  that 
time  that  said  Holman  bad  been  using  said' 
funds  of  said  countv  so  deposited  with  them  for 
the  purpose  of  paying  his  personal  debts,  and 
that  he  had  paid  his  private  debts  from  tbe 
funds  of  said  countv  so  deposited;  that,  under 
the  Statute  of  this  Territory,  it  was  the  duty  of 
said  Holman,  as  such  treasurer,  on  the  5tb  day 
of  January,  1886,  to  attend  before  the  board  of 
countv  commissioners  of  said  county  and  ex- 
hibit his  accounts,  and  vouchers  as  such  treas- 
urer, and  the  moneys  in  bis  bands  belonging 
to  such  county;  that  on  said  day,  as  such  treas- 
urer, he  should  have  had  in  bis  hands  of  the 
monevs  of  said  county,  which  he  had  received, 
and  for  which  he  was  chargeable,  the  sum  of 
$15,221.78;  that  he  did  not  have  such  sum  of 
said  funds  of  said  county  in  his  oossession,  or 
under  his  control,  but  that  he  had  at  such  time 
embezzled  the  sum  of  $9,800  thereof;  that  up- 
on such  accounting  by  said  Holman,  as  such 
treasurer,  he  exhibitea  to  the  county  commis- 
flURA. 


sioners,  among  the  moneys  of  said  county,  the 
sum  of  $4,200,  in  cash,  and  a  certain  certificate 
of  deposit  issued  by  said  defendants  to  him  for 
the  sum  of  $2,600,  and  a  bank  draft  for  the 
sum  of  $2,5()0,  issued  by  the  defendantJi  to  him; 
that  said  $4,200  cash,  and  certificate  of  deposit, 
and  draft  were  not  the  property  of  said  Hol- 
man, either  individually  or  as  such  treasurer,  or 
the  property  of  said  county,  but  were  tempo- 
rarily loaned  by  said  defendants  to  said  Hol- 
man for  the  sole  purpose  of  enabling  him  to 
conceal,  by  means  thereof,  his  said  embezzle- 
ment of  said  county's  funds  in  his  hands  as 
such  treasurer,  and  with  the  hitent  on  the  part 
of  said  defendants  to  deceive  and  defraud  said 
county  thereof;  that  said  defendants  knew  that 
said  Holman  had  misappropriated  said  county's 
funds,  and  that  he  received  said  cash,  certifi- 
cate and  draft  for  the  sole  purpose  of  exhibit- 
ing them  to  said  board  of  county  commission- 
ers as  money  in  his  hands  as  such  treasurer,  for 
the  purpose  and  with  the  intent  of  concealing 
his  embezzlement,  and  that  tbe  defendants, 
knowing  said  intent  on  the  part  of  said  Hol- 
man to  deceive  said  board  or  county  commis- 
sioners and  conceal  bis  embezzlement  and  de- 
fraud said  cotmty,  conspired  and  colluded  with 
said  Holman  to  conceal  such  embezzlement  and 
deceive  such  board  of  county  commissioners, 
and  for  that  purpose,  and  with  such  intent, 
loaned  said  Holman  said  $4,200  cash  and  said 
certificate  and  draft;  that  said  Holman  did  ex- 
hibit to  said  lx>ardof  county  commissioners  such 
money,  certificate  and  draft  with  the  money 
remaming  in  his  bands  as  such  county  treas- 
urer, and  that  they,  believing  the  same  to  be 
county  funds  of  said  couni^,  in  the  hands  of 
said  Holman  as  treasurer,  did  audit  and  allow 
his  accounts  as  such  treasurer  as  correct,  and, 
relying  thereon,  did  refrain  from  taking  any 
steps  to  have  said  Holman  arrested  and  prose- 
cuted for  embezzlement,  and  from  having  sued 
him  while  he  was  in  this  Territory,  and  suf- 
fered him  to  remain  in  oflSce  as  such  treasurer; 
and  that  thereupon,  and  subsequently  to  said 
5th  day  of  January,  1886,  and  while  still  act- 
ing as  such  treasurer,  he  embezzled  of  the  funds 
of  said  county,  which  came  into  his  bands  as 
such  treasurer,  the  further  sum  of  $6,726.26, 
and  that  before  such  embezzlement  was  discov- 
ered he  fled  from  said  Territory,  and  has  not 
since  returned  or  been  discovered,  or  been  a]> 
rested  for  such  embezzlement;  that  by  reason 
of  such  fraud  and  collusion  said  board  of  coun- 
ty commissioners  were  deceived,  and,  believing 
such  money,  draft  and  certificate,  so  tempora- 
rily loaned  by  said  defendants  to  said  Holman, 
were  the  property  and  funds  of  said  countv, 
and  relying  thereon,  refrained  from  having  said 
Holman  arrested  and  prosecuted  until  he  had 
fied  from  the  Territory,  and  refrained  from 
suing  said  Holman  to  recover  said  sum  so  em- 
bezzled as  aforesaid  until  he  became  hopelessly 
insolvent.  To  this  complaint  tbe  defendants 
demurred.  The  demurrer  was  overruled,  and 
the  defendants  answered. 

Upon  the  trial  of  the  action  the  plaintiff  had 
Judgment;  the  court,  hawever,  limiting  the 
amount  of  the  recovery  to  the  sum  whicli  was 
embezzled  by  Holman  subsequently  to  the  ac- 
counting of  January  5,  1886. 

The  only  fraud  afleged  in  the  complaint,  and 
proved  upon  the  trial  of  the  action,  is  that  the 
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defeDdants,  knowing,  or  having  knowledge  of 
tbe  circiimstancea  sufficient  to  charge  Ibem 
with  luiowledge  that  Uolinan  was  an  embez- 
t\er  of  the  county's  funds  on  the  5th  day  of 
January,  1886,  loaned  him  a  sum  of  money  and 
some  cash  certificates  for  the  purpose  of  ena- 
bling him  thereby  to  cause  the  county  commis- 
doners  to  believe  that  tbe  money  and  f und8  thus 
exhibited  belonged  to  the  county,  and  thus  se- 
cure his  accounts  to  be  audited  and  his  embez- 
zlement to  be  concealed;  that  the  county  com- 
missioners were  deceived  thereby,  and  retraioed 
from  bringing  action  against  said  Holman  to 
recover  such  funds,  or  to  prosecute  him,  until 
he  bad  escaped  from  the  Territory.  The  ver- 
dict of  the  Jury  being  against  the  defendants, 
the  truth  of  all  the  material  allegations  of  the 
complaint  is  established.  The  question,  there- 
fore, for  our  determination  is  whether  these 
facts  are  sufficient,  in  law,  to  entitle  the  plain- 
tiff to  Judgment 

The  gist  of  the  injury  complained  of  is  the 
fraudulent  act  of  the  defendants  in  loaning 
Holman  the  money  and  certificates  to  enable 
him  to  have  his  accounts  as  county  treasurer 
audited,  and  conceal  from  the  board  of  county 
commissioners  the  fact  of  his  embezzlement  of 
tbe  funds  of  the  county,  knowing  that  he  was 
an  embezzler.  In  order  to  maintain  an  action 
for  the  fraudulent  acts  of  another,  it  is  abso- 
lutely necessary  for  the  plaintiff  to  prove,  not 
only  that  damage  has  been  sustained  by  him, 
and  that  the  defendant  has  committed  a  wrong, 
but  also  that  the  damage  is  tbe  necessary  re- 
sult of  the  wroneful  act;  and  such  damage  must 
be  susceptible  of  proof,  and  capable  of  being 
clearly  ascertained,  iamb  v.  Stone,  11  Pick. 
627. 

What  damaee  has  the  plaintiff  sustained  by 
reason  of  the  fraudulent  acts  alleged  and  found 
against  tbe  defendants?  It  lost  no  claim  or 
lien  against  tbe  property  of  Holman,  for  it  had 
no  lien  thereon.  Nor  is  it  even  alleged  that  he 
at  anv  time  had  any  property  from  which  the 
deficit  oould  have  been  made.  It  did  not  lose 
custody  of  his  body,  for  he  had  not  been  ar- 
rested, nor,  so  far  as  the  record  indicates,  had 
any  steps  whatever  been  taken  to  that  end. 
There  Is  nothing  to  show  that  any  such  proceed- 
ing was  contemplated.  All  (bat  can  be  said  is 
that  if  the  defendants  bad  not,  by  their  fraudu- 
lent act  in  loaning  Holman  the  money  and  cer- 
tificates, thus  enablm^  him  to  deceive  tbe 
board  of  county  commissioners,  he  could  not 
have  concealed  the  first  of  his  embezzlement; 
that  they  would  have  discovered  it,  and  havinc^ 
discovered  it,  would  have  prosecuted  him  crimi- 
nally and  brought  actions  against  him  to  recov- 
er the  amount.  Upon  what  theory  can  an 
action  for  such  an  injury  be  maintained  ?  How 
is  the  fact  that  the  plaintiff  refrained  from  pro- 
curing the  arrest  of  the  defaulter  because  of 
this  act  of  the  defendants  to  be  established? 
By  what  process  are  we  to  determine  what  de- 
signs tbe  county  commissioners  would  have 
formed  in  their  minds  had  they  known  facts  of 
which  they  were  ignorant,  or,  having  ascer- 
tained them,  what  action  they  would  have 
taken?  We  may  speculate  on  what  men  would 
ordinarily  do  under  such  circumstances,  but  to 
prove  precisely  what  tbev  would  do,  so  as  to 
know  it  as  an  established  fact,  is  an  absolute 
impossibility.  But  if  we  assume  that  the  coun- 
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ty  commissioners,  had  it  not  been  for  the  fraud- 
ulent act  of  the  defendants,  would  have  discov- 
ered the  embezzlement  by  Holman,and  removed 
him  from  office,  could  we  then  say  that  the 
plaintiff  had  shown  itself  entitled  to  recover 
against  the  defendants  for  the  amount  stolen 
subsequent  to  January  6, 18&6,  tbe  day  the 
fraud  was  committed  which  enabled  Holman  to 
conceal  his  crime?  To  do  Uiis  we  should  be 
obliged  to  determine  that  the  county  treasurer 
who  would  have  been  appointed  to  succeed 
him  would  have  been  more  honest,  and  not 
have  embezzled  the  funds.  How  is  this  to  be 
proved  ?  How  is  it  to  be  determined  whom  they 
would  have  appointed,  or  that  such  appointee 
would  not  ha va embezzled  the  county's  funds, 
or  that  they  might  not  have  been  stolen  by 
someone  else?  Such  facts  are  not  susceptible 
of  legal  proof.  They  are  wholly  coniectural, 
and  beyond  tbe  limits  of  tbe  knowledge  of 
mankind.  And  though  it  is  not  alleged  that 
Holman  at  any  time  had  any  property,  yet.  If 
we  assume  that  he  had,  we  cannot  undertake 
to  say  that  he  might  not  have  sold  it  to  a  bona 
fide  purchaser,  or  that  some  other  creditor 
would  not  have  attached  it.  It  is  therefore  im- 
possible to  determine  whether  the  plaintiff 
would  have  discovered  the  embezzlement,  and 
had  Holman  arrested,  or  have  recovered  the 
amount  embezzled,  had  the  defendants  not 
loaned  him  the  money  or  certificates:  and  it  ia 
equally  impossible  to  ascertain  whether  he 
would  have  been  suspended  from  hisoffioe^ 
or  his  successor  therein  would  not  have  embez- 
zled a  like  sum.  It  is  not  apparent  wherein 
the  plaintiff  has  sustained  any  damage  by  the 
fraud  or  wrong  of  the  defendants;  but,  if  it 
has,  it  is  impossible  of  ascertainment,  and  ia 
too  contingent,  remote  and  indefinite  to  consti- 
tute a  cause  of  action.  The  act  of  tbe  defend- 
ants in  loaning  him  the  monev  and  certificates 
was  not  illegal.  It  was  lawful  in  itself,  and 
cannot  be  made  the  ground  of  a  recovery 
against  them. 

This  case  is  analogous  to  that  of  Bradley  v. 
Fuller,  118  Mass.  23^.  In  that  case  the  allega> 
tions  of  tbe  complamt  were  that  the  defendant 
represented  to  tbe  plaintiff  that  a  corporation, 
of  which  he  was  treasurer,  and  against  which 
the  plaintiff  then  held  an  overdue  note,  owed 
no  other  debts,  and  that  there  were  no  attach- 
ments upon  its  property;  that  such  representa- 
tions were  made  falsely  and  fraudulently,  and 
for  the  purpose  of  inducing  the  plaintiff  not  to 
commence  an  action  against  said  company  un- 
til after  the  property  thereof  should  he  placed 
out  of  reach  of  process  by  plaintiff;  that  all  of 
the  property  of  the  company  was  subsequently 
attachea  and  sold  upon  other  debts;  and  that 
the  plaintiff,  relying  on  such  representations, 
lost  bis  debt.  It  was  alleged,  also,  that  the 
plaintiff  was  induced,  by  the  representations 
made  by  said  defendant,  to  forbear  securing 
payment  of  his  note  by  attachment  of  said  com- 
pany's property,  as  he  might  and  would  have 
done  but  for  such  representations.  In  passing 
upon  the  question  of  the  sufficiency  of  this 
declaration  the  court  said:  "The  facts  stated 
in  these  counts  do  not  show  a  legal  cause  of 
action.  .  .  .  There  is  no  attachment,  or  at- 
tempt to  attach,  on  the  part  of  the  plaintiff,  al- 
leged. It  does  not  appear  that  by  reason  of 
the   alleged  representations  he  lost  anything 
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which  he  ever  had.  Taking  these  counts  in 
the  most  favorable  sense  for  the  plaintiff,  they 
simply  charge  that  the  plaint  iff,  induced  by  the 
falsehood  alleged,  reframed  from  carrying  into 
effect  an  intention  to  attach,  and  that  another 
creditor  did  attach  and  apply  the  company's 
property  in  payment  of  his  debt."  And  the 
complamt  was  dismiBSed  because  it  did  not  state 
ft  cause  of  action. 

This  is  a  much  stronger  case  for  the  plaintiff 
than  the  one  at  bar,  for  in  this  complaint  it  is 
not  even  stated  that  there  was  any  intention  to 
institute  proceedings  for  the  recovery  of  money. 
There  could  nor  have  been,  for  the  plaintiff  did 
Dot  know  of  the  embezzlement;  bu^  there  is  no 
allegation  that  Holman  owned  any  propertjr  at 
any  time,  and,  indeed,  there  is  no  allegation 
that  he  has  not  now  property  within  the  Terri- 
lory. 

bo  in  Lamb  v.  Sione,  11  Pick.  627,  which  was 
«n  action  to  recover  damages  from  the  defend- 
ant because  of  a  fraud  perpetrated  by  him  up- 
on the  plaintiff  in  purchasmg  the  property  of  a 
person  who  was  indebted  to  the  plaintiff,  and 
assisting  him  to  abscond  in  order  to  prevent 
the  plamtiff  from  collecting  his  debt,  the  court 
held  that  these  facta  did  not  constitute  a  cause 
of  action. 

In  WeUingUm  ▼.  BfnaU,  8  Cush.  145,  it  was 
alleged  that  the  defendants  and  Dexter  Small 
were  merchants,  and  that  the  latter  purchased 
goods  of  sundry  persons  on  credit  to  a  large 
amount;  that  he  gave  notes  therefor,  which 
were  indorsed  to  plaintiff;  that  he  bad  not  paid 
•  the  same,  and  was  insolvent,  and  had  no  prop- 
-erty;  that  before  the  notes  matured  the  defend- 
ants combined  to  defraud  the  plaintiff,  and,  to 
enable  Dexter  Small  to  take  the  poor-debtor's 
oath,  and  to  hinder  and  delay  tiie  plaintiff  from 
securing  and  recovering  payment  of  his  debt, 
and  fraudulently  and  without  consideration,  re- 
moved from  the  State  a  large  portion  of  said 
Dexter  Small's  goods;  that  the  defendant 
^eorse  Small  fraudulently  received  and  con- 
cealed the  same  from  plaintiff,  and  prevented 
the  levying  of  an  attachment  upon  them, 
both  parties  knowing  that  the  goods,  or  the 
notes  given  therefor,  had  not  been  paid;  that 
the  defendants  afterwards,  in  pursuance  of  their 
fraudulent  and  unlawful  intent  and  conspiracy, 
<anceled  and  discharged  a  valid  debt  due  from 
one  Qeorge  Small  to  Dexter  Small,  and  re- 
moved other  goods  of  said  debtor  out  of  the 
State  fraudulently  and  with  such  intent;  that 
plaintiff  had  recovered  Judgment  against  said 
debtor,  but  by  reason  of  the  fraudulent  acts  of 
«aid  debtor  he  was  unable  to  collect  his  Judg- 


ment; and  that  said  debtor  had  been  enabled  to 
take  the  poor-debtor's  oath  by  the  alleged  fraud- 
ulent action  of  said  defendant,  and  had  taken 
the  same  and  been  discharged.  The  court,  in 
givinir  its  opinion,  said:  'The  uncertainty  of 
the  plaintiff's  damage  seems,  of  itself  alone,  to 
be  a  sufficient  reason  for  his  not  recovering. 
In  an  action  on  the  case  ex  delicto  the  plaintiff 
must  show  inluiy  and  damage;  and  these  must 
be  shown  as  uicts,  by  legal  proofs,  except  in  a 
few  cases,  where,  by  the  nue  of  law,  damage 
is  presumed  from  the  act  complained  of.  Tms 
case  does  not  fall  within  that  exception.  How 
could  this  plaintiff  prove  that  he  suffered  any 
damage  from  the  acts  of  the  defendant  which 
are  averred  in  the  declaration?  How  could  he 
prove  that  he  would  have  secured  his  debt  by 
attaching  the  property  of  his  debtor,  if  the  de- 
fendant bad  not  intermeddled  with  it?  Other 
creditors  might  have  attached  it  before  him,  or 
it  miffht  have  been  stolen  or  destroyed  while  in 
the  debtor's  possession.     The  fact  that  the 

Slaintiff  has  suffered  actual  damage  from  the 
efendant's  conduct  is  not  capable  of  legal 
proof,  because  it  is  not  within  the  compass  of 
human  knowledge,  and  therefore  cannot  be 
shown  by  human  testimony.  It  depends  on 
numberless  unknown  contingencies,  and  can 
be  nothing  more  than  a  matter  of  conjecture." 

To  the  same  effect  are  Morgan  v.  Blise,  2 
Mass.  Ill,  and  SandaUjr.  HaeeUon,  12  Allen, 
412. 

The  allegation  of  oonspinu^  in  the  complaint 
does  not  change  the  nature  of  the  action.  The 
ground  of  the  action  is  the  fraud  committed, 
the  wrong  done,  and  the  damage  occasioned 
thereby.  An  alle^tion  of  conspiracy  is  doubt- 
less proper  when  it  is  sought  to  charge  two  or 
more  defendants  with  combining  or  actine 
jointly  to  accomplish  the  wrong  complained  of, 
but  it  is  not  [essential  for  any  other  purpose. 
VermUinck  v.  Van  Buren,  76  N.  Y.  247;  Parker 
y.  Huntington,  2  QThY,  124;  Laterty  v.  Vanart- 
dale,  65  Pa.  507. 

The  cases  relied  oponby  the  plaintiff  (2aM«- 
kie  y.  Smith,  18  N.  Y .  828;  Pailey  v.  Freeman, 
2  Smith,  Lead.  Cas.  *157;  EndOey  y.  Mne,  120 
m.  469.  9  West.  Rep.  747,  60  Am.  Rep.  572). 
are  not  analogous  to  the  case  at  bar,  and  do  not 
sustain  the  plaintiff's  contention. 

We  are  unable  to  discover  any  legal  hypoth- 
esis upon  which  this  action  can  be  sustained, 
and  the  judgment  appealed  from  must  there- 
fore be  reversed  and  the  action  dismissed. 

Judgment  reversed  and  action  diemiesed,  teith 
costs;  all  the  Justices  concurring,  excepting 
McConnell  and  Templeton,  jJl,  not  sitting. 
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STATE  OF  MINNESOTA,  Reept.. 

V, 

ST.  PAUL  UNION  DEPOT  CO.,  Appt. 
(....Minn ) 

^1  •   The  St.  Paul  Union  Depot  €k>mpaAy 
is  not  liable  to  pay,  as  taxes,  a  peroentaffe 
on  its  receipts  or  gross  earnings. 
^Head  notes  by  MitohxIiL,  /• 
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8.  Payment  of  a  pereenta^  on  their 
graaa  earning^  by  the  railway  oom« 
panieSf  which  own  all  tbestoclc  and  use  the  ter- 
mfnaJ  facilities  of  the  Depot  0ompan7,oonstitute8 
payment  of  taxes  on  aU  the  property  of  the  latter. 

(December  S,  1880.) 

APPEAL  bv  defendant  from  an  order  of  the 
District  Court  for  Ramsey  County  in  favor 
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of  plaintiff  in  a  proceeding;  to  enforce  payment 
•of  oertaio  taxes.    Bevened, 

The  facts  sufGleiently  appear  in  the  opinion. 

Mr.  Gordon  E.  Cole  for  appellant. 

Mr,  M.  R.  Tj^ler*  for  respondent: 

Defendant  filed  with  the  Secretary  of  State 
its  acceptance  of  the  proTisions  of  the  Act  of 
March  10, 1878,  relating  to  railroad  taxation. 
Its  board  of  directors  tneref ore  agreed  to  re- 
turn its  groes  earnings  and  pay  tne  specified 
per  centum  on  the  same  in  lien  of  all  ot  tier  tax- 
ation, and  it  is  liable  therefor  in  this  proceed- 
ine. 

No  doubt  double  taxation,  within  the  dear 
meaning  of  the  term,  and  the  undoubted  con- 
atruction  of  the  law,  is  repugnant  to  the  general 
idea  of  strict  justice;  but  there  are  vast  numbers 
of  cases  where  questions  entirely  analogous  to 
that  claimed  by  defendant  to  exist  in  this  case 
have  been  exhaustiyely  discussed  by  the  courts, 
and  held  not  to  be  double  taxation. 

See  Yuba  County  v.  Adams,  7  Oal.  8S;  KnM 
T.  Shawnee  County,  20  Kan.  586;  Dyer  y.  09- 
home  11  R  I.  821;  Great  Barrington  y.  Berk- 
4hiT€  County,  16  Pick.  572. 

It  is  not  possible  to  avoid  what,  in  its  final 
<»utcome,  is  duplicate  taxation;  and  therefore  a 
lax  cannot  be  avoided  by  a  showing  that  such 
is  the  result. 

8t.  Louis  MuU  L.  Ins.  Co.  y.  8t.  Louis  County 
Assessors,  56  Mo.  50a 

Mitchell,  J.,  delivered  the  opinion  of  the 
court:    . 

The  sole  question  presented  by  this  appeal  is 
the  liability  of  the  defendant  under  the  Act  of 
March  10,  1878  (Qen.  Stat  1878,  chap.  11, 
^  128,  129),  to  pay,  as  taxes,  a  percentage  on 
Its  receipts  or  gross  earnings.  It  was  organized 
under  title  1,  chap.  84,  Qen.  Stat.,  and  the  gen- 
eral nature  of  its  business,  as  stated  in  its  arti- 
cles of  incorporation,  is,  "  to  build,  purchase 
or  leaae  and  operate  transfer  tracks  or  railways 
in  the  City  of  St.  Paul,  open  alike  to  the  use  of 
aU  railroads  now  constructed,  or  which  may 
hereafter  be  constructed,  to  or  into  St  Paul,  to 
and  between  each  of  said  roads,  and  each  and 
all  important  industries  in  said  city  whose 
business  requires  special  railroad  accommoda- 
tions by  means  of  transfer  tracks,  eta,  and  in 
connection  therewith  to  build,  lease  or  other- 
wise provide  and  maintain  in  said  city  a  union 
passenger  depot  and  proper  tracks  for  access 
thereto;  and  to  that  end  to  construct  purchase, 
lease  or  otherwise  secure,  maintain  and  operate 
lines  of  railway  in  said  ctfy." 

In  connection  with  these  articles,  and  as  in 
fact  a  part  of  them,  must  be  considered  the  Act 
of  March  5,  1879. "  Relatinff  to  the  St  Paul 
Union  Depot  Ck>mpany/'  the  provisions  of 
which  were  accepted  by  it  and  under  and  in 
accordance  with  which  its  business  has  been 
managed.  This  Act  provided  that  any  rail- 
road then  or  thereafter  constructed  ana  run- 
ning to  or  into  St  Paul  might  subscribe  to  the 
capital  stock  of  defendant,  or  become  a  stock- 
holder therein.  It  also  provided  that  the 
board  of  directors  of  the  defendant  should  be 
dected  annually  by  seven  several  railroad  com- 
panies interested  therein,  each  railway  com- 
pany electing  one  dhrector.  Also,  that  any 
other  railroad  company  then  or  thereafter  or- 
ganized, whose  road  should  run  into  St  Paul, 
6L.R.A. 


might  upon  becoming  the  owner  of  each  shares 
of  the  capital  stock  as  defendant's  board  of 
directors  Kbould  deem  equitable,  elect,  in  like 
manner,  an  additional  director.  The  Act  also 
prohibited  any  unjust  discrimination  against  or 
m  favor  of  any  particular  railroad  company 
usinflT,  or  desiring  to  use,  defendant's  termmal 
facilities,  and  provided  that,  as  far  a.  practi- 
cable, all  railroads  should  have  the  right  to 
use  them  upon  the  same  terms. 

It  is  evident  that  this  Act  contemplated  that 
the  entire  stock  of  defendant  should  be  owned 
by  and  equitably  apportioned  among  the  va- 
rious roads  desinng  to  use  its  terminal  facili- 
ties, for  it  is  not  to  be  supposed  that  the  Leg- 
islature intended  that  such  railway  companies 
should  have  the  exclusive  management  of  the 
corporate  property  and  business  while  the 
stock  should  be  owned  by  someone  else.  It  is 
also  apparent  that  it  was  never  intended  or  con- 
templated that  defendant  should  do  what  may 
be  termed  a  "separate  and  independent  rail- 
road business  of  its  own,"  but  that  it  was 
merely  designed  as  an  agency  through  which 
there  might  oe  furnisbed,  for  the  common  ben- 
efit and  use  of  all  railroads  coming  Into  the  city, 
a  union  depot  and  terminal  facilities,  to  better 
enable  them  to  perform  their  dutief  as  common 
carrien  in  receivinff,  delivering  and  transfer- 
ring passengers  and  freight  in  this  city.  In 
accordance  with  this  Act,  all  of  the  stock  of 
defendant  which  has  ever  been  issued  was  ap* 
portioned  among  and  issued  to,  and  has  always 
been  and  still  is  owned  and  held  by,  the  seven 
(since  reduced,  by  consolidation,  to  five),  rail- 
road companies  whose  roads  then  ran  into  St 
Paul,  and  who  then  used,  and  still  use,  the 
depot  and  terminal  facilities  furnished  by  de- 
fendant its  entire  board  of  directora  being 
elected  by  the  same  companies.  Two  other 
companies  (Minnesota  &  Northwestern  and 
Chicago,  Burlinpiton  &  Northern),  whose  roads 
have  subsequently  been  built  into  St.  Paul, 
not  yet  having  agreed  with  defendant's  board 
of  directora  as  to  the  terms  upon  which  they 
should  be  admitted  as  stockholders,  have  been 
using  the  depot  under  an  agreement  by  which 
they  pay  therafor  a  stipulated  monthly  rent 
(apparently  and  presumably  as  the  equivalent 
of  interest  on  their  equitable  share  or  the  cost 
or  value  of  the  plant),  and  in  addition  thereto 
their  proportion  of  the  expenses  (not  including 
interest  on  bonds  or  dividends  on  stock)  of 
maintaining  and  operating  the  depot  and  ap- 
purtenances. This  plant  was  provided  and 
constructed  with  the  proceeds  of  stock  issued 
to  and  paid  for  by  these  several  companies, 
and  with  the  proceeds  of  mortgage  bonds  issued 
and  sold  by  the  defendant.  The  greater  part 
of  the  expense  was,  however,  defrayed  out  of 
the  proceeds  of  the  mortgage  bonds,  only  a 
comparatively  small  amount  of  stock  having 
been  issued. 

The  rentals  or  tolls  for  the  use  of  the  depot 
are  apportioned  among  and  paid  by  the  dif- 
ferent companies  in  proportion  to  the  amount 
of  such  use  by  each  company,  and  the  aj?gre- 

Skte  annual  amount  of  all  rentals  and  tolls  is 
e  actual  cost  of  furnishing  and  maintaining 
the  plant,  estimated  on  the  following  basis: 
JP^rst,  The  current  expenses  of  keeping  up 
and  maintaining  the  terminal  facilities,  and  of 
managing  the  property  and  business,  and  6  per 
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ceDt  iDterest  on  the  mortgage  bonds,  and  an 
annual  6  per  cent  dividend  on  the  amount  of 
paid-up  stock  outstanding;  from  which  is  to 
be  deducted,  however,  all  rents  or  income  re- 
ceived by  the  Depot  Company  from  other 
sources,  such  as  rent  of  diniog  rooms,  express 
rooms,  news-stands,  and  the  like.  The  fares 
or  tolls  which  the  different  railroad  companies 
charge  their  passengers  or  other  patrons  in- 
clude the  use  of  these  terminal  facilities  fur- 
nished by  the  Depot  Company,  as  no  distinction 
is  or  can  practicably  be  made  in  that  matter 
between  their  own  roads  and  the  depot  of  the 
defendant  For  illustration,  if  a  passenger  on 
one  of  these  roads  pays  his  fare  from  Chicago 
to  St.  Paul,  this  covers  the  entire  transit  be- 
tween the  two  cities,  including  the  accommo- 
dations of  the  union  depot.  Hence,  for  all  the 
facilities  furnished  by  the  defendant  to  the 
railroad  companies,  and  for  which  it  charges 
them  their  respective  shares  of  the  cost,  the 
railway  companies  charge  their  patrons  as  part 
of  their  service,  and  the  whole  goes  into  and  1 
forma  a  part  of  their  gross  earnings,  upon ' 
which  they  pay  to  the  State  as  taxes  a  certain 
percentage.  All  of  the  railway  companies 
who  use  this  union  depot  pay  to  the  State, 
either  under  the  provisions  of  their  special 
charters,  or  under  the  Act  of  March  10, 1878. 
ft  percentage  on  their  gross  earainprs  in  lieu  of 
taxes  on  all  property  lield  and  used  by  them 
for  railway  purposes. 

It  is  evident  from  this  statement  of  facts  that 
the  sole  and  only  function  nerformed  by  the 
defendant  corporation  is  to  lurnish,  at  cost,  a 
union  depot  and  terminal  facilities  for  the 
common  use  of  these  dilTerent  railway  compa- 
nies, and  that  the  scheme  of  forming  a  corpora- 
tion for  that  purpose,  and  issuing  stock,  is  but 
a  more  convenient  and  economical  method 
of  holding  the  property  and  managing  the 
business  tlian  it  would  be  to  hold  and  manage 
i!  as  tenants  in  common.  It  Is  also  apparent 
that  what  is  charged  the  railway  companies 
and  received  by  the  Depot  Company  for  these 
terminal  faciliiiesis  nothing  more  nor  le^ihan 
a  part  of  the  expenses  of  the  former  in  transact- 
ing their  railway  business,  and  that  what  are 
called  the  "earnings"  of  the  Depot  Company 
are  for  services  for  which  the  railwajr  compa- 
nies charge  their  patrons,  and  are  all  included 
in  the  gross  earnings  of  the  companies,  on  which 
they  pay  a  percentage  to  the  State.  To  collect 
a  i)ercentage  on  these  gross  earnings,  and  also 
a  percentage  on  the  gross  earnings  of  the  Depot 
Company.would  be,  pro  tanto,  double  taxation 
of  the  same  thing.  Or,  take  another  view  of 
the  case.  The  stock  of  the  Union  Depot  Com- 
pany represents  and  (is  the  exact  equivalent  of 
all  the  property  of  that  corporation.  It  is  held 
by  the  railway  companies,  under  legislative 
authority,  for  railroad  uses,  as  fully  as  would 
be  the  depot  itself  if  held  by  them  as  tenants 
in  common.  Hence  payment  of  the  required 
percentage  on  the  gross  earnings  of  the  com- 
panies constitutes  payment  of  taxes  on  this 
slock,  and  consequently  on  the  property  which 
it  ropresents,  and  to  tax  the  stock  in  the  hands 
of  the  stockholders,  and  then  tax  the  property 
which  it  represents  against  the  corporation, 
would  clearly  be  illegal  or  double  taxation. 
The  identity  of  the  property  taxed  is  not  af- 
fected by  the  fact  that  in  the  one  case  the  tax  is 
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paid  by  the  stockholder  and  in  the  other  by  the 
corporation.  The  thing  taxed  is  still  the  8:1  me. 
Biee  f 'aunty  ▼.  OitizeM  Nat  Bank,  28  Minn. 
280;  FarringUm  ▼•  Tmnemee,  05  U.  8.  679  [24 
L.  ed.  558]. 

If,  in  the  present  case,  the  taxes  already  col- 
lected from  the  railway  companies,  and  those 
LOW  sought  to  be  collected  from  the  depot 
company,  were  both  the  ordinary  form  of  tax- 
ation, the  fact  of  double  taxation  would  be  very 
apparent;  but  it  is  none  the  less  double  because 
in  both  cases  the  taxes  are  in  the  commuted 
form.  Neither  has  the  claim  of  the  State  in 
this  case  any  equities.  If  the  railway  com- 
panies bad  owned  and  used  this  depot  as  ten- 
ants in  common  the  percentage  on  their  gross 
earnings  payable  to  the  State  would  have  been 
the  same  as  now,  and  yet  that  percentage  would 
have  paid  the  taxes  on  the  ^epot  the  same  as 
on  an3r  other  pmperty  held  and  used  by  them 
for  railwav  purposes.  We  cannot  see  what 
difference  ft  can  make  whether  they  hold  the 
depot  property  as  tenants  in  common,  or  put 
it  in  the  nam«  of  a  trustee  to  hold  and  manage 
for  their  common  use,  or,  as  in  this  case,  or- 
ganize a  corporation  for  the  same  purpose,  as  a 
more  economical  and  convenient  method  of 
holding  the  property,  managing  the  business 
and  apportioning  the  expenses  among  them- 
selves. The  State  plants  itself  on  the  technical 
ground  that  defendant  is  a  separate  and  inde- 
pendent legal  entity,  and  that  we  have  no  right 
to  consider  the  functions  which  it  performs,  or 
the  relations  which  it  bears  to  the  railwity  com- 
mnies  who  own  its  stock  and  use  its  depot. 
We  think  this  Is  too  narrow  and  technical  a 
view  of  the  case.  When  evasions  have  been 
resorted  to  by  railway  companies  or  others  to 
escape  taxation,  we  have  unhesitatingly  looked 
through  the  external  form  or  dress  to  the  sub- 
stance of  the  ttransaction,  and  the  same  rule 
should  be  applied  against  the  State. 

By  receipt  of  the  percentage  on  the  gross 
earnings  of  all  the  railway  companies  who  use 
the  property  of  the  Depot  Companv,  and  who 
own  all  its  stock,  the  State  has  received  its  tax 
once  upon  all  the  corporate  property  of  the  de- 
fendant, and  to  tax  it  again  by  a  tax  against 
the  Depot  Company  would  be  illegal  double 
taxation.  We  attach  no  importance  to  the 
fact  that  after  its  organization  defendant's 
board  of  directors  notified  the  State  of  its  elec- 
tion to  accept  the  provisions  of  the  Act  of 
March  10,  1873.  If  it  was  liable  to  taxation, 
this  notice  might  be  conclusive  on  the  com- 
pany as  to  the  mode  or  form  of  taxation;  but 
there  is  nothing  in  it  which  would  operate 
either  by  way  of  contract  or  estoppel  to  obli- 
gate it  to  pay  taxes  for  which  it  would  not  be 
otherwise  liable. 

Order  rewraed. 


J.  R  THCMPSON.  Appt, 

H.  T.  WINTER,  Betpt, 

(....Minn.....) 

*1  •  The  equitable  consideratioiui  whlcb 
will  Justify  a  court  in  reftiaing^  to  oom- 
pel  speciflc  perfbrmance  of  a  valid  con- 
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tract  to  oony«7  real  estate  must  have  some 
refereooe  to  or  aome  oooneotiOD  with  the  con- 
tnct  itself,  or  the  duties  of  the  parties  in  relation 
to  it. 
2*  That  the  Tendor  has  an  independent 
claim  as^ainst  the  vendee*  which  by  rea- 
son of  the  latter^  insolvency  he  may  be  unable 
to  enforce,  is  no  reason  for  refualner  specific  per- 
formance on  the  application  of  the  vendee. 

(November  80, 1889.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Redwood  County  deny- 
ing his  motion  for  a  new  trial  in  an  action  to 
compel  specific  performance  of  a  contract  in 
the  nature  of  one  to  convey  real  estate,  in  which 
Judgment  had  been  enter^  for  defendant    Bd- 

The  case  sufficiently  appears  in  the  opinion. 

Mr.  John  H.  Bowers,  for  appellant: 

The  court  erred  in  admitting  anv  of  the  evi- 
dence relating  to  the  oral  contract  for  improve- 
ments. 

A  contract  required  by  the  Statute  of  Frauds 
to  be  In  writing  cannot  be  modified  bv  parol. 

Bishop,  Coot.  p.  301;  Greenl  Ev.  §  802;  St. 
Paul  Diririon  No,  i.  Bona  qf  Temperance,  v. 
Brown,  9  Minn.  157. 

In  equity,  "  articles "  for  the  purchase  of 
land  are  looked  on  as  equal  to  a  conveyance, 
and  after  the  contract  the  vendor  becomes  in 
equity  the  trustee  of  the  vendee. 

St,  Pavl  LW vision  No,  1,  Sons  of  Temperance, 
T.  Brown,  9  Minn.  163. 

A  compensation  in  dama^^  for  the  breach 
of  such  contract  is  not  regarded  as  adequate  re- 
lief. 

Ibid.,  and  Clason  v.  Bailey,  14  Johns.  484. 

Mr.  J.  M.  Thompson,  for  respondent: 

When  there  is  any  well-founded  objection 
irby  this  extraordinary  assistance  of  the  court 
should  not  be  wanted,  the  party  will  be  left  to 
his  remedy  at  law  for  a  compensation  in  dam- 
ages. 

Nortlirup  ▼.  Trask,  89  Wis.  615. 

Whether  a  contract  shall  be  enforced  specifi- 
cally must  rest  in  the  reasonable  discretion  of 
the  court. 

Gartss  y.  Oariss,  16  N.  J.  Eq.  79.  See  also 
WiUiams  y.  WiUiams,  50  Wis.  811;  5  Wait, 
Act.  and  Def.  765:  Boffers  v.  Saunders,  16  Me. 
92;  Snell  v.  Mitchell,  65  Me.  48;  8  Wait,  Act. 
and  Def.  471;  Columbia  CoOege  ▼.  TfiacJier,  87 
N.  Y.  811. 

The  mere  proof  of  a  valid  legal  contract  will 
not  give  a  right  to  the  decree. 

8  Wail,  Act.  and  Def.  471;  Chicago,  B.  A  Q. 
B,  Co.  V.  Beno,  118  III.  89;  Menasha  v.  T^iscon- 
sin  Cent.  B.  Co.  65  Wis.  502. 

The  decree  may  be  refused  upon  considera- 
tions purely  equitable,  as  where  there  has  been 
a  change  in  the  surroundings. 

8  Wait,  Act.  and  Def.  471,  472;  Bird  y.  Lo- 
gan, 85  Kan.  228,  284.  See  also  Bamsay  v. 
Oheen,  99  N.  C.  215;  Fitzpatrick  y.  Borland, 
27  Hun,  291;  Vincent  y.  Jjarson,  1  Idaho,  N. 
a  241;  Margrqfy.  Muir,  57  N.  Y.  155. 

CUllIIlan,  OK  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  compel  specific  perform- 
ance of  a  contract  in  the  nature  of  one  to  con- 
vey real  estate.  The  defendant  had  purchased 
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the  land  from  the  State,  paying  15  per  cent  of 
the  purchase  price,  and  receiving  certificates  of 
purchase.  February  1,  1886,  these  parties  en- 
tered into  a  contract  in  writing,  whereby  the 
defendant  agreed  that,  upon  fiJ]  performance 
on  the  part  qf  the  plaintiff,  be  would  transfer 
by  deed  of  assignment  the  said  land  certificates. 
Plaintiff  was  to  pay  therefor  $590,  according 
to  two  promissory  notes— one  for  $190  due 
October  1, 1886,  with  interest  at  10  pef  cent, 
and  one  for  $400,  due  two  years  from  Febru- 
ary 1,  1886,  with  interest  at  8  per  cent — and  pay 
all  taxes  and  assessments,  and  the  unpaid  pur- 
chase money  to  the  State.  The  plaintiff  fuUy 
performed  this  contract  on  his  part. 

In  March,  1886,  the  parties  made  an  oral 
agreement,  by  which  defendant  agreed  to  make 
certain  improvements  for  the  plaintiff  on  the 
land,  by  breaking,  erecting  buildings  and  dig- 

fing  a  well,  for  which  plaintiff  agreed  to  pay 
im  the  cost  thereof,  with  interest;  such  pay- 
ment not  to  be  maae  before  the  expiration  of 
five  years  from  the  time  of  making  the  improve- 
menljB.  Afterwards,  pursuant  to  such  agree- 
ment, defendant  made  such  improvements  to 
the  amount  of  $500,  no  part  of  which  has  been 
paid.  The  plaintiff  was  ins^olvent.  On  these 
facts  the  court  below  denied  specific  perform- 
ance. From  the  memorandum  filed  by  the 
court  below  It  appears  that  the  specific  per- 
formance was  refused  in  the  exercise  of  what 
the  court  deemed  its  discretionary  power,  the 
reasons  for  so  exercising  that  power  being 
stated:  the  plaintiff  has  become  insolvent;  that 
the  value  of  the  improvements  is  equal  to  the 
purchase  price;  ana  that  the  plaintiff  can  be 
compensated  in  damages. 

The  mere  fact  that  a  person  has  a  contract 
for  I  he  conveyance  to  him  of  real  estate  does 
not  entitle  him,  as  of  right,  to  the  interposition 
of  a  court  of  equity  to  enforce  it.  The  matter 
of  compelling  specific  performance  is  one  of 
sound  and  reasonable  discretion, — of  judicial, 
not  arbitrary  and  capricious,  discretion.  There 
must  be  some  reason  founded  In  equity  and 
good  conscience  for  refusing  the  relief.  Such 
reason  has  been  generally  found,  by  the  court 
refuiAing  it,  in  some  mistake  or  fraud,  c.  un- 
conscionableness  in  the  contract,  or  in  some 
laches  on  the  part  of  the  plaintiff  changing  the 
circumstances  so  as  to  make  It  inequitable  to 
compel  a  conveyance,  or  where  the  claim  is 
stale,  or  there  is  reason  to  believe  it  was  aban- 
doned. But,  whatever  the  reason  may  be,  it 
must  have  some  reference  to,  some  connection 
with,  the  contract  itself,  or  the  duties  of  the 
parlies  in  relation  to  it.  We  have  never  found 
a  case  where  the  court  refused  the  relief  as  a 
means  of  enforcing  some  independent  claim  of 
the  defendant  against  the  plaintiff,  nor  because 
the  defendant  had  some  independent  claim 
which  he  might  not  be  able  to  enforce  against 
the  plaintiff.  If  such  could  be  regarded  as  an 
eouitable  reason  for  denying  relief,  every  action 
of  the  kind  might  involve  the  investigation  of 
all  unclosed  transactions  between  the  parties, 
whether  relating  to  the  contract  or  subject  mat- 
ter of  the  action,  or  entirely  distinct  frrom  it. 
In  this  case  there  is  no  reason  to  suppose  the 
contract  other  than  a  fair  one.  The  plaintiff 
has  been  prompt  in  performing  on  his  part,  and 
in  seeking  his  remedy.  The  defendant  has  a 
claim  against  plaintiff,  entirely  independent  of 
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the  contract  to  convey,  which  claim,  by  the 
terms  of  the  agreement  under  which  it  arose, 
was  not  to  become  due  for  more  than  three 
years  after  the  time  when  be  was  to  convey. 
The  possibility  that  when  it  becomes  due  he 
may  not  be  able  to  enforce  it,  by«  reason  that 
plaintiff's  insolvency  may  continue,  does  not 
make  it  inequitable  to  enforce  this  contract  al- 
ready matured.  That  a  purchaser  may  have 
an  adequate  remedy  by  action  for  damages, 


although  a  reason  for  not  holding  what  be  has 
done  to  be  part  performance  to  take  the  ca9» 
out  of  the  operation  of  the  Statute  of  Frauds, 
is  of  itself  no  reason  for  withholding  the  proper 
remedy  where  the  contract  is  valid  unoer  tb» 
Statute. 

The  order  is  reternd,  and  the  court  hdaw  wiU 
enter  judffment  on  the  findinge  of  fact  infawr 
of  plaintiff  for  the  rJitf  demanded  in  the  eon- 
plaint. 


MICHIGAN  SUPREME  COURT. 


William  L.  R  A.  ANDRES,  Belator, 

JUDGE  OF  THE  CIRCUIT   COURT  for 
Ottawa  County,  Betpt. 

(....Mich.....) 

A  delaration  of  intention  to  become 
eitisen  of  the  United  States*  made  before 
a  clerk  of  a  court,  need  not  be  made  in  his  offloe, 
or  in  open  court  ^ 

UtfbTM,  J^  dteenta.) 

(October  2M8W.) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel respondent  to  permit  relator  to  file  an 
information  in  the  nature  of  a  quo  warranto  to 
tiT  the  title  of  one  Edward  Yaupell  to  the  office 
of  sheriff  of  Ottawa  County.  On  hearing  of 
rule  to  show  cause  why  said  writ  should  not 
issue.    Denied, 

The  relator  admitted  that  Yaupell  had  a  ma- 
jority of  votes  cast  and  was  duly  elected  upon 
the  face  of  the  returns,  but  alleged  thai  many 
of  the  YOtes,  enough  to  change  the  result  of  the 
election,  cast  for  Yaupell,  were  cast  by  persons 
not  citizens  of  the  United  States  nor  lawful 
voters. 

The  further  facts  appear  in  the  opinions. 

Mesers,  Godwin,  Adsit  Sb  Diinliam»  for 
relator: 

Votes  cast  by  the  persons  who  relied  on  their 
declarations  sworn  to  before  a  person  who  was 
the  derk  of  the  circuit  court,  or  a  "deputy 
clerk  "  at  a  place  other  than  in  open  court  or 
the  office  of  such  clerk,  were  not  legal  but  were 
absolutely  void. 

The  naturalization  of  an  alien  as  a  citizen  of 
the  United  States  is  strictly  a  judicial  act. 

Charles  Oreen*8  Son  v.  Salae,  81  Fed.  Rep. 
106. 

The  court  in  which  the  aliens  in  question 
were  authorized  to  commence  their  proceedings 
for  naturalization  was  the  Circuit  Court  for  the 
County  of  Ottawa.  This  court  could  only  be 
held  at  Grand  Haven,  the  county  seat  of  said 
county. 

How.  Stat.  §6464;  Atty-Oen.  v.  Lake  Oo,  88 
Mich.  204. 

The  office  of  the  clerk  of  said  court  was  at 
the  same  place,  and  could  not  be  elsewhere. 

How.  Slat.  §  577;  State  Const,  art.  10,  §  4; 
Be  Langtry,  81  Fed.  Rep.  879. 

The  law  only  authorizes  aliens  to  declare  their 
intentions  to  become  citizens  of  the  United 
States,  in  open  court  or  before  the  clerk. 
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19  U.  S.  Stat  at  L.  2;  8taU  ▼.  Stumpf,  2$ 
Wis.  680;  State  ▼.  Olin,  28  Wis.  317;  1  GreenJ. 
Ev.  §§  504,  506;  Stephenson  v.  Bannister^  $ 
Bibb,  869;  Lothrop  v.  Blake,  8  Pa.  483-495; 
Morris  v.  Patehin,  24  N.  Y.  894-896;  Kansas 
Pae.  B.  Co.  v.  Cvtter,  19  Kan.  88;  M<  Crary, 
Elections,  §§  21,  446;  People  v.  Sweetinan,  $ 
Park.  Cr.  Rep.  868. 

Mr.  George  A.  Farr»  for  respondent: 

In  this  State,  deputy  clerks  may  perform  all 
the  duties  of  the  clerk. 

How.  Stat.  §  578;  Dottt.  Clark,  7  Mich.  318; 
Calender  v.  OleoU,  1  Mich.  844;  Jacobs  y.  Meas- 
ures, 18  Gray,  74;  Goodwyn  v.  Goodwyn,  11  Ga. 
178;  Ttmchard  v.  Crow,  20  Cal.  150;  Cook  v. 
Knott,  28  Tex.  85;  State  v.  BarreU,  40  Minn. 
65. 

Declarations  of  intention  to  become  citizens 
of  the  United  States  may  be  taken  outside  the 
clerk's  office. 

State  V.  Oiin,  28  Wis.  809. 

Campbell*  J,^  delivered  the  opinion  of  tha 
court: 

The  only  serious  question  involved  in  the  in* 
()uiry  which  the  relator  seeks  to  make  concern- 
ing the  validity  of  the  declared  result  of  the 
election  in  this  case  is  whether  declarations  of 
intention  can  be  made  before  a  clerk  of  a  court 
anywhere  but  in  his  office,  or  in  open  court. 
If  those  declarations  were  valid,  the  other  ques- 
tions need  not  be  considered,  whether  relating^ 
to  the  remedy  or  otherwise.  The  statutes  or 
the  United  States  are  all  that  we  can  be  gov- 
erned by,  inasmuch  as  Congress  has  exclusive 
power  over  naturalization.  The  fact  tnat  this 
or  any  other  State  may  extend  privileges  to 
aliens,  who  have  merely  declared  their  inten- 
tion to  become  citizens,  can  have  no  weight  in 
determining  how  such  declarations  are  to  be 
made.  The  amendment  of  1876  to  the  Revised 
Statutes  of  the  United  States  (§  2165)  is  made 
to  qualify  a  section  that  had  required  such  dec- 
larations  to  be  made  l>efore  a  court  of  record. 
It  declares  that  not  only  for  the  future,  but  also 
for  the  past,  such  declarations  ''before  the 
clerk  "  of  an^  of  such  courts  shall  be  as  le<ral 
and  valid  as  if  made  before  the  court  This 
language,  in  its  natural  sense,  makes  the  person 
before  whom  the  declaration  is  made,  and  only 
the  person,  material.  A  declaration  on  oath 
for  this  purpose  in  no  way  differs  in  its  nature 
from  any  other  oath  or  affidavit,  and  in  the  veiy 
many  cases  of  such  oaths,  whether  before 
judges.  Justices,  notaries,  commissioners  or 
clerks,  the  only  inquiry  recognized  is  whether 
the  oath  is  administered  withm  the  offloer'a  ]a> 
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vftBdicdoo,  and  not  in  what  particular  building 
or  place  u  may  be  administered;  and,  unless 
there  Is  some  statutory  intimation  to  the  con- 
trary, there  is  no  reason  why  this  case  should 
form  an  exception.  On  the  contrary,  the  his- 
tory and  construction  of  the  Naturalization 
Laws  show  that  this  declaration  confers  no 

Srivileges,  and  fixes  no  rii^hts,  and  is  not  Juris- 
ictional,  but  is  in  several  cases  dispensed  with. 
The  United  States  Supreme  Ck>urt  has  repeat- 
edly held  that  no  Inquiry  can  be  made  in  any 
controversy  to  attack  the  sufficiency  of  the  final 
admission  to  citizenship  by  showing  a  want  of 
conformity  to  the  previous  requirements  of  the 
statutes.  GamvMl  v.  Gordon,  10  U.  S.  6 
Oranch,  176r8L.  ed.  100]:  Siark  v.  Ohempeake 
ln».  Go.  11  U.  S.  7  Cranch,  420  [8  L.  ed.  891]; 
"     it  v.  Bpratt,  29  U.  S.  4  Pet.  898  [7  L.  ed. 

The  Naturalization  Laws  originallv  required 
no  preliminary  declaration,  but  allowed  dt- 
izenahip  on  two  years'  residence.  1 U.  S.  Stat 
108. 
X  1°  1795  the  rule  now  senerally  in  force  was 
established,  requiring  a  declaration  in  advance 
three  years  (and  not  two,  as  now  required),  but 
fixing  five  years'  residence  as  necessary  for  ad- 
mission.   Id.  414. 

By  that  law.  as  by  all  subsequent  ones,  the 
declaration  of  intention  was  merely  on  the  ex 
parte  oath  of  the  applicant,  and  no  inquiry  was 
made  in  any  formal  way  until  he  applied  for  his 
last  papers,  when  evidence  was  taken,  and  the 
facta  looked  into.  The  Alien  Law  of  1798, 
which  covers  other  matters  than  naturalization, 
contained  some  stringent  provisions,  and  re- 
quired a  declaration  of  five  years  before  admis- 
Bion  and  fourteen  gears'  residence,  saving, 
however,  cases  of  ahens  residing  here  before 
the  law  was  passed.  In  1802  the  old  rule  was 
restored.  2  U.  S.  Stat  158.  In  1804  declara- 
tions of  intention  were  dispensed  with  in  all 
cases  where  residence  dated  back  of  the  Law  of 
1802,  and  only  final  papers  reouired  in  such 
cases.  Id.  292.  In  1824,  it  havmg  been  found 
that  the  law  had  been  carelessly  administered, 
instead  of  adopting  more  stringent  rules,  Uie 
door  was  opened  still  wider.  It  was  provided 
that  declarations  of  intention  might  be  made 
two  years,  instead  of  three,  before  admission. 
It  was  also  provided  that  minors  residing  three 
vears  during  minority  need  not  make  any  dec- 
laration; that  declarations  theretofore  as  well 
aa  thereafter  made  before  clerks,  instead  of 
courts,  should  be  valid;  and  that  finid  admis- 
sion, made  without  any  declaration  at  all, 
should  not  be  invalid.  4  TJ.  S.  Stat.  69.  On 
page  310  of  the  same  volume  is  a  law  exempting 
persons  coming  into  the  country  between  1802 
and  1812  from  making  such  declarations.  In 
1848  the  old  law  requiring,  not  only  residence, 
but  unbroken  continuance,  in  the  country,  was 
repealed.    9  U.  8.  Stat  240. 

This  was  the  state  of  the  law,  subject  to  some 
further  dispensation  concerning  declarations  of 
intention,  and  some  shortening  of  residence  in 
particular  cases,  when  the  Revised  Statutes  of 
1872  were  adopted.  It  is  well  known  that  the 
compilers  of  that  revision,  which  was  not  meant 
to  change  the  laws,  were  no  more  exempt  from 
.  mistakes  than  others,  and  numerous  amend- 
ments have  been  required  to  place  the  law 
where  they  should  have  found  it.  That  revis- 
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ion,  while  it  retained  the  several  exemption* 
from  declaration  of  intention  which  had  beea 
brought  in  from  time  to  time,  did  not  embody 
the  cnange  of  1824,  which  validated  and  au- 
thorized derks  to  take  the  first  declaration.  Ii» 
1876  this  portion  was  restored  and  is  now  in. 
force. 

If  the  declaration  of  intention  was  a  proceed- 
ing on  which  witnesses  were  sworn  or  inquiries- 
made,  there  would  be,  perhaps,  some  reason  for 
formality.  But  it  is  a  purely  ex  parte  oath, 
which  in  no  wav  dispenses  with  the  inquiry 
made  on  final  admission,  and  which  Congress 
has  not  made  of  any  particular  value.  It  ia 
difficult  to  see  for  what  purpose  it  was  devised, 
unless  possibly  as  a  reminder  that  a  man  should 
not  become  a  citizen  without  two  years'  delib- 
eration. Even  this  is  dispensed  with  in  quite  a 
number  of  instances;  and  when  Congress,  by 
the  Act  of  1824,  adopted  its  present  poli<^,  it 
was  evidently  for  the  reason  that  the  declara- 
tion was  not  deemed  of  any  special  importance. 
The  final  application  is  not  required  to  be  made 
to  the  same  court,  or  within  the  same  Jurisdic- 
tion, where  the  original  declaration  is  made; 
and  the  inquiries  made  at  the  time  of  his  ad- 
mission need  not.  and  generally  cannot,  go  into 
MxeminutuB  OT  circumstances  of  his  declaratioa 
of  intention,  and  are  complete  in  themselves. 

There  is  no  substantial  reason  why  a  clerk, 
must  be  in  his  office  or  in  court  for  this  pur- 
pose, any  more  than  for  any  other  ministerial 
act  not  pertaining  to  court  business.  There  ia 
no  law  reouiring  him  to  be  in  any  particular 
place  to  administer  affidavits.  As  shown  ia 
Whaltony,  Ingham  Co,  Circuit  Judge,  61  Mich. 
608,  the  clerk's  movements  are  not  fixed  withiu 
any  one  room  or  set  of  rooms,  or  any  one  place. 
By  our  Constitution,  until  amended,  the  county 
clerk  was  clerk  of  both  circuit  and  supreme 
courts  held  in  his  county,  though  not  held  m 
the  same  building,  or  in  the  same  town.  He  ia 
clerk  ex  officio  of  more  or  less  other  bodies,  and 
may  or  must  have  different  places  of  action, 
either  of  which  is  his  official  place.  There  is 
no  reason  why  an  oath  may  not  be  takan  before^ 
him  at  anv  place  where  he  happens  to  be,  aa 
well  as  before  a  judge,  or  justice,  or  notary,  or 
commissioner.  He  is  the  person  indicated  by 
the  law.  When  it  dispenses  with  his  action  isk 
open  court,  it  dispenses  with  the  only  locality 
which  is  universally  known  for  clerical  action; 
and  we  cannot  require  his  action  under  thfr 
Naturalization  Laws  to  be  held  in  any  partic- 
ular spot  or  room  or  building  without  adding  to- 
thelaw  a  qualification  of  our  own  not  indicated 
by  its  language,  and  not  required  by  any  of  ita 
purposes.  'The  fact  that  our  laws  give  more 
force  to  these  declarations  than  Congress  has 
done  cannot  have  any  weight  in  construing 
congressional  actions.  That  must  speak  for 
itself,  and  lay  down  Its  own  conditions.  The 
writ  should  be  denied, 

Sherwood,  Oh,  J,,  and  Loii|f  and  Cham- 
pUn*  JJ„  concurred. 

Morfle»  J.,  dissenting: 

I  cannot  agree  with  the  conclusion  reached 
by  mv  brethren  in  this  case.  The  Naturaliza- 
tion Laws  which  govern  the  method  of  proced- 
ure in  transforming  an  alien  into  a  citizen  of 
the  United  States  are  the  Acts  of  the  Congresa 
of  the  United  States,  which  is  given  exclusive 
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iurisdictioo  over  the  subject  of  naturalization. 
By  the  Act  of  Congresa  of  May  26,  1824,  aliens 
were  permitted  to  declare  their  intentions  to 
become  citizens  of  the  United  States  before 
'•  the  clerk  "  of  any  court  of  record,  and  such 
clerks  were  authorized  to  take  such  declara- 
tions. 4  U.  S.  Stat  at  L.  69.  This  provision 
was  changed  by  the  revision  of  the  laws  by 
Concress  of  1878-74,  which  required  the  dec- 
laration to  be  made  in  open  court.  U.  S.  Rev. 
8lat.  1878-74,  §  2165. 

By  an  Act  of  Congress  approved  February  1, 
1876,  it  was  again  enacted  tbat "  the  declaration 
of  intention  to  become  a  citizen  of  the  United 
States  .  .  .  may  be  made  by  an  alien  before 
the  clerk  of  any  of  the  courts  named,"  etc.  Ii 
was  further  enacted  tbat "  all  such  declarations 
heretofore  made  before  any  such  clerk  are 
hereby  declared  as  legal  and  valid  as  If  made 
before  one  of  the  courts  named  in  said  section." 
19  U.  S.  Stat,  at  L.  2. 

The  proceeding  is  necessarily  one  of  record, 
as  no  officer  but  the  clerk  of  a  court  of  record 
is  authorized  to  take  the  declarations.  The 
making  of  this  declaration  of  intention  is  the 
first  step  in  the  proceediug  to  become  a  citizen. 
And  he  cannot  be  clothed  with  full  citizenship, 
except  by  the  action  of  a  court  of  record  in  open 
court. 

The  court  wherein  the  proceedings  were 
commenced,  in  the  case  of  the  persons  voting 
in  Ottawa  County  last  fall,  and  claimed  by  the 
relator  not  to  be  voters,  was  the  Circuit  Court 
for  the  County  of  Ottawa,  which  court  must 
be  holden  at  the  county  seat,  Grand  Haven, 
and  there  and  nowhere  else  must  be  the  office 
of  the  clerk  of  said  court.  There  is  kept  the 
aeal  of  the  court.  It  is  claimed  by  the  counsel 
for  the  relator  that  the  county  clerk  of  Ottawa 
County,  who,  by  virtue  of  such  office,  is  clerk 
of  said  circuit  court,  cannot  act  as  clerk  of  the 
Circuit  Court  for  the  County  of  Ottawa  except 
in  his  office  at  Grand  Haven,  or  in  open  court. 
That  outride  of  his  office,  "of  the  place  where 
his  official  duties  are  authorized  to  be  per- 
formed, he  is  simply  a  citizen,  and  no  more; 
simply  the  person  who  is  de  ignated  by  law  to 
periorm  the  duties  of  clerk  of  the  court  at  the 
proper  time  and  place."  It  is  also  urged  that 
when  an  alien  declares  his  intention  to  become 
a  citizen  he  is  entitled  to  a  certificate,  a  certi- 
fied copy  of  such  declaration,  duly  attested  by 
the  clerk  and  the  seal  of  the  court ;  that  this 
could  not  be  done  at  places  away  from  the  of- 
fice and  the  City  of  Grand  Ila-en,  as  the  clerk 
has  no  authority  to  go  about  Ine  count v  carry- 
ing the  seal  of  the  court  with  him.  It  is  there- 
fore contended  that  proceedings  to  become  a 
citizen  could  not  be  commenced  by  a  declara- 
tion of  intention  made,  for  instance,  at  James- 
town, twenty  or  thirty  miles  from  the  county 
seat,  or  at  any  other  place  than  the  office  of  the 
clerk  of  the  circuit  court. 

There  seems  to  be  no  limit  to  the  number  of 
deputies  the  clerk  may  appoint,  and  there 
might  be,  if  this  method  is  lawful,  a  deputy  in 
eadi  township  in  the  county  on  the  same  day 
taking  these  declarations.  In  such  case  the 
opp|ortunities  for  fraud  would  also  seem  to  be 
limitless.  The  declarations  in  these  cases— 
eighty-one  of  them  — were  commenced,  as 
shown  by  the  records,  •*  in  the  Circuit  Court 
for  the  County  of  Ottawa,  at  Holland,  on  the 
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80th  day  of  April.  1888,"  before  one  "Chas.  T. 
Pagelson,  Deputy  Clerk."  On  the  27ih  of 
April,  1888,  seventy- three  were  made  before 
said  JPagelson.  at  Zeeland;  and  on  the  8d  day 
of  May,  1888,  thirty  were  made  before  '*Chas. 
E.  Soule,  Deputy  Clerk,"  at  Polkton  and 
Tallmadge.  it  is  shown  that  each  of  these 
persons,  except  those  who  made  their  declara- 
tions before  Soule,  signed  his  declaration  on 
the  record  book  of  the  court.  The  record  book 
was  taken  from  the  clerk's  office,  and  carried 
around  the  county  for  that  purpose.  Soule 
took  the  declarations  before  him  on  blanks, 
which  declarations  were  afterwards  copied 
upon  the  record  book.  While  this  l)ook  was 
out  of  the  clerk's  office  it  is  claimed  tlmt  dec- 
larations were  taken  on  blanks  in  the  clerk *s 
office.  This  Is  certainly  a  loose  way  of  doing 
business.  The  question  arises.  Is  it  a  legal 
method? 

I  think  the  objection  made  to  the  taking  of 
these  declarations  by  a  deputy  clerk  is  not  well 
founded.  In  this  State  deputy  clerks  may  per- 
form the  duties  of  the  clerk.  How.  Stat,  i;  573; 
CaUnder  v.  Olcott,  1  Mich.  844;  Dorr  v.  Clark, 
7  Mich.  810. 

But  I  think  no  man  can  legally  declare  his 
intention  to  become  a  citizen  of  the  United 
States  outside  of  the  clerk's  office,  unless  it  is 
in  open  court. 

\Ve  have  on  record  what  the  views  of  one 
justice  of  the  Supreme  Court  of  the  United 
States  are  as  to  the  practice  prevailintr  in  Otta- 
wa County.  On  the  28th  of  June,  1887.  Eme- 
tine Charlotte  Langtry,  a  subject  of  the  Queen 
of  Great  Britain,  made  application  to  become 
a  citizen  of  the  United  States,  and  a  bound  vol- 
ume of  declarations  by  aliens,  in  which  some 
of  the  blanks  had  not  been  used,  was  taken 
from  the  clerk's  office  of  the  United  Stales  Cir- 
cuit Court  for  the  District  of  California,  at  San 
Francisco,  by  a  deputy  clerk,  and  carried  to 
the  private  residence  of  Mrs.  Langtry,  and 
there  her  declaration  was  made  and  oath  taken 
by  the  deputy  clerk.  This  fact  coming  to  the 
knowledge  oi  Mr,  Jvstic^  Field  of  the  Supreme 
Court  of  the  United  Stales,  tben  holding  with 
Circuit  Judge  Sawyer  the  Circuit  Court  at  San 
Francisco,  the  attention  of  Mr.  Barne,  the 
couHRel  for  Mrs.  Langtry,  was  called  by  Mr, 
Justice  Field  to  the  manner  of  takini?  of  her 
declaration,  and  he  was  advised  tbat  the  court 
had  doubts  of  the  legality  of  her  declaration. 
Mr,  Justice  Field  said  he  did  not  think  that 
the  statutes  furnished  any  authority  for  the 
clerk  of  the  court  to  take  a  declaration  of  one 
to  become  a  citizen  out  of  his  (the  clerk's)  of- 
fice, except  in  open  court,  and  for  that  purpose 
to  carry  the  records  of  the  court  to  the  private 
residence  of  the  party.  To  permit  the  proceed- 
ing to  pass  without  comment  would  be  to  es- 
tablish a  dangerous  precedent,  and  one  calcu- 
lated to  give  rise  to  gross  abuses.  The  justice 
observed  that  to  be  an  American  citizen  was  a 
great  privilege;  tbat  citizenship  should  be  re- 
garded as  a  sacred  trust;  and  that  persons 
seeking  to  take  upon  themselves  its  responsi- 
bilities ought  to  consider  it  of  sufficient  value 
to  attend  where  the  records  of  the  court  are 
held  in  pmper  legal  custody.  In  some  States 
a  man  is  allowed  to  vote  as  soon  as  he  makps 
his  declaration  of  intention  to  become  a  citi- 
zen; and  if  the  derk  of  the  court,  or  bis  depu- 
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ty,  can  co  around  the  couDtry  taking  declara- 
tions of  intention  and  administering  oaths,  it  is 
evident  that  dangerous  consequences  might 
follow,  especially  as  there  is  no  limit  to  the 
number  of  deputies  which  a  clerk  may  ap- 
point."   See  Re  Langtry,  81  Fed.  Rep.  879, 

The  record  in  this  case  shows  that  it  has  been 
the  custom  for  some  years  in  Ottawa  County  to 
naturalize  people  in  this  way,  and  it  is  contend- 
ed that  such  custom  has  almost ,  if  not  quite, 
ripened  into  law.  Bat  the  fact  that  an  unlaw- 
ful custom  has  prevailed  for  even  thirty  years 
cannot  change  the  Naturalization  Laws  of  the 
United  States,  nor  is  it  a  good  reason  for  con- 
tinuing a  bad  practice.  The  record  in  this  case 
also  shows  on  the  part  of  therelator,and  it  is  sub- 
stanti^y^  admitted  in  the  affidavits  attached  to 
the  showing  of  the  respondent,  that  about  seven 
months  before  the  ^neral  election  a  number  of 
deputies  were  appomted  by  the  county  clerk  of 
Ottawa  County  for  the  sole  purpose  of  going 
about  the  county,  with  the  necessary  blanks  or 
court  records,  to  hunt  up  persons  who  were 
aliens,  an^  to  take  their  aeclarations  of  inten- 
tion to  become  citizens.  This  was  *also  mani- 
festly, if  the  relator's  showing  be  true,  to  make 
voters  who  otherwise  would  not  have  become 
so,  men  who,  if  left  to  their  own  motion,  would 
never  take  any  steps  to  become  citizens.  It  is 
a  matter  of  common  notoriety  that  all  over  the 
land  these  men,  aliens,  are  waited  upon  by 
partisan  committees,  and  their  naturalization 
lees  paid  out  of  party  funds  in  order  to  make 
tbem  voters.  And  some  of  these  persons  have 
so  little  desire  of  their  own  to  become  citizens 
thai  they  never  ^o  any  further  than  the  decla- 
ration of  their  intention.  The  man  who  is 
worthy  to  become  a  citizen  of  the  United  States, 


and  to  share  in  the  prfyileges  of  the  govern- 
ment, to  take  part  in  the  making  of  its  laws, 
and  who  in  good  faith  desires  to  do  so,  will  iind 
ways  and  means  of  his  own  to  declare  his  in- 
tention, and  to  take  all  necessary  steps  to  be 
clothed  in  time  with  full  citizenship.  It  is  not 
necessary,  nor  is  it  desirable,  that  about  six 
months  before  election  the  political  partisans 
should  be  scouring  the  county,  going  into  every 
highway  and  allev,  for  aliens,  who,  if  the  ex- 
pense is  paid,  will  become  voters  and  recruits 
m  their  partv.  Here  lies  the  great  incentive 
to  fraud,  and  the  easv  opportunity  for  it.  If 
the  alien  must  himself  go  to  the  office  of  the 
clerk  of  the  court,  and  pay  the  expenses  of  his 
own  advancement  to  citizenship,  fraud  in  dec- 
larations of  intention  to  become  a  citizen  will 
seldom  occur;  and  the  citizen,  thus  acquired, 
will  be  in  the  future,  as  in  the  past,  a  welcome 
and  desirable  addition  to  our  voting  popula- 
tion. If  our  Naturalization  Laws  had  been 
rigidly  enforced  in  the  past,  our  large  cities 
would  not  have  been  cursed,  as  some  of  them 
now  are,  with  a  large  number  of  voters  who 
openly  avow  that  the  only  object  they  have  in 
casting  the  ballot  1b  to  destroy  not  only  our 
government,  but  all  government  and  all  law, 
that  anarchy  may  reign  in  its  stead.  I  do  not 
believe  in  this  kind  of  business  of  carrying  the 
records  and  books  of  the  courts  from  town  to 
town,  and  from  place  to  place,  to  manufacture 
voters,  or  even  to  accommodate  an  alien  who 
considers  the  privilege  of  American  citizenship 
of  too  little  value  to  seek  it  at  the  countv  seat 
or  at  the  court- room.  And,  in  my  opinion,  it 
is  neither  required  by  good  policy,  nor  sanc- 
tioned by  the  law.  dn  the  contrary,  as  I  have 
shown,  we  have  the  highest  Judicial  condemna- 
tion of  it.    I  think  the  writ  should  issue. 


INDIANA  SUPREME  COURT. 


CINCINNATI.      INDIANAPOLIS,      ST. 
LOUIS  &   CHICAGO    R.  CO.,  Appt., 

V. 

Oasaius  B.  COOPER,  Admr.,  etc 

(....Ind..-..) 

!•  A  railroad  oom|»any  is  under  a  duty 
to  a  paumffTigftr  who  is  thrown  on  its  tracks 


by  the  fault  of  Its  servant,  producinflr  mental  in* 
oapaolty,  to  take  steps  to  prevent  injury  to  him 
from  the  danger  it  knows  he  is  likely  to  incur 
from  its  trains. 

2.  The  wrongs  ofacarrier  in  leaving  an 
ii^nred  passenger  on  its  track  exposed 
to  ffieat  and  known  peril  without  mind  enouffh 
to  care  for  himseU  is  the  proximate  cause  of  his 
death  resuitinsr  from  bis  being  struck  by  a  train. 


KoTB.— Core  and  diUoenee  required  of  carriers  of 
pasBenoers, 

The  words  ''utmost  care  and  diligence,"  which  car- 
riers of  passengers  must  exercise,  do  not  mean  the 
Qtmoet  care  and  diligence  which  men  are  capable 
of  exercMng;  but  they  mean  the  utmost  care  con- 
siBtentwIth  the  carrier^s  undertaking  and  with  a 
due  regard  for  all  the  other  matters  which  ought  to 
be  oonaidered  in  conducting  the  business.  Dodge 
▼.  Boston  ft  B.  Steamship  Go.  2  L.  R.  A.  88, 148  Mass. 
207. 

The  greater  the  danger,  the  greater  the  care  re- 
quired by  law.  Shumacher  v.  St.  Louis  ft  8.  F.  R. 
Go.8efM.Bep.174. 

The  utmost  care  and  diligence,  '*and  the  highest 
^esree  of  care  and  diligence,**  are  expressions  to 
meisare  the  care  and  diligence  which  a  prudent 
man  would  exert  under  like  ciroumstances. 
Heucke  v.  Milwaukee  City  R.  Go.  80  Wis.  401. 

What  taJbuwm  constitute  that  diligence  which 

<i*.aA. 


the  law  requires  must  depend  upon  the  circumstan- 
ces of  each  particular  case  considered  in  relation  to 
the  business  in  which  the  person  whose  duty  it  is  to 
exercise  care  is  engaged;  the  greater  the  hazard  the 
more  complete  must  be  the  exercise  of  care.  Gal- 
veston City  R.  Co.  V.  Hewitt,  87  Tex.  478, 

The  duty  of  the  carrier  to  exercise  the  highest  de- 
gree of  care  for  the  safety  of  his  passenger  is 
founded  on  contract;  and  where  the  contract  is 
broken  and  the  passenger  sufTers  consequential  in- 
Jury,  the  carrier  cannot  escape  liability  because 
the  proximate  cause  of  the  injury  was  the  negli- 
gent act  of  another.  Kellow  v.  Central  Iowa  R. 
Co.  88  Iowa,  470. 

Where  death  results  from  concurrent  acts  of  neg- 
ligence of  defendant  in  failing  te  ring  its  bell,  and 
of  deceased  in  being  on  its  track,  paying  no  heed  to 
his  situation  and  the  approach  of  trains,  the  ver- 
dict must  be  for  defendant,  unless  the  train  could 
have  been  stopped  by  its  employte^  after  they  be- 
16 
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See  also  13  L.  R.  A. 
A.  823;  45  L.  R.  A. 


215; 
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14  L.  R.    A.  749:  23  L.  R.  A.  758;  24  L.  R.  A.  226;  44 
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8«  The  dmiikeii  eondltioii  of  a  pasaen- 
Mr  wlU  not  ezciue  a  carrier  from  liability 
for  DegUffeDtly  leaving  him  exposed  on  a  railroad 
track,  where  he  had  fallen  from  a  train  through 
the  fault  of  the  carrier,  and  was  in  oonflequenoe 
daxed  and  hia  mental  faculties  impaired. 

4.  BeckleflSBeas  reaching  in  degree  to 
an  utter  disregard  of  consequenoee  may 
supply  the  place  of  a  specific  intent,  and  be  suffl- 
oient  to  establish  willfulness. 

6.  In  an  action  to  recover  damages  fbr 
a  death  inflicted  by  defendant's  train  upon  a 
person  wanderinflr  in  a  dazed  condition  along  its 
railroad  track,  it  is  not  error  to  refuse  to  exclude 
from  the  jury  evldenoe  of  neerligenoe  on  the  part 
of  defendants  servants,  which  may  have  caused 
decedent  to  be  upon  the  track  in  such  condition. 

6*  Beftisal  to  repeat  an  instruction  is  not 
error. 

(October  80, 1880.) 

APPEAL  by  defendant  fiom  a  Judgmeot  of 
the  Circuit  Court  for  Bartholomew  County 
in  favor  of  plaintiff  in  an  action  to  recover  dam- 
ages for  personal  injuries  resulting  in  death, 
and  alleged  to  have  been  caused  by  defendant's 
n^igenoe.    Aprmed, 

The  facts  are  fully  stated  in  the  opinion. 

lir,  S.  Stansifer*  for  appellant: 

The  alleged  conduct  of  the  crew  of  the  mixed 
train  at  Lambert's  Station  has  no  place  in  the 
case;  for,  even  if  misconduct,  it  was  not  the 
proximate  cause  of  Holland's  death. 

Whart.  Neg.  §  97;  2  Thomp.  Neg.  1088  ei 

T'he  call  of  "Hope"  at  Lambert's  Station,  not 
pretended  to  be  by  an  em  ploy  §  of  the  Company, 
did  not  impose  any  duty  on  the  Company  to 
Holland. 

Colwmbu$  AL  CR  Oo.  v.  FarreU,  81  Ind. 
408. 


Where  a  passenger  has  bought  a  ticket  he  i»> 
bound  to  remain  on  the  train,  and  the  Com- 
pany will  not  be  liable  to  him  for  injuries  in* 
curred  while  getting  on  or  off  at  an  intermedi- 
ate station. 

State  v.  Grand  Trunk  R  Co,  58  Me.  176v 
T^Mt  v.  Grand  Trunk  B.  Co.  10  Allen,  887;. 
Keaer  v.  Sioux  City  dbSt.P.B,Co,  27  Minn.  178. 

If  the  negligence  of  Holland  exposed  him  to- 
the  risk  of  injury  or  death,  then  there  can  be 
no  recovery  for  negligence,  even  if  the  crew  of 
the  passenger  train,  after  becoming  aware  or 
the  danger,  could,  by  the  exercise  of  ordinary 
care,  have  avoided  the  injury. 

Terre  Haute  dbL  RCo.  y.  Graham^  95  Ind. 
286. 

A  drunkard  may  be  guilty  of  contributory 
negligence  by  getting  druuE  before  putting 
himself  in  a  position  of  dan^r  in  wbicn  he  re- 
ceives injuries  from  which,  had  he  been  sober» 
he  would  have  escaped. 

Whart  Neg.  §^  306;  2  Thomp.  Neg.  1175^ 
1  Thomp.  Neg.  430;  Welty  v.  Indianapolis  &  F. 
E,  Co.  2  West,  Rep.  651,  105  Ind.  55. 

In  an  action  for  neglect  of  duty,  it  is  not 
enough  for  plaintiff  to  show  that  defendant 
neglected  a  duty,  and  that  he  would  not  have- 
been  injured  if  the  duty  had  been  performed, 
but  he  must  also  show  that  the  duty  was  im- 
posed for  his  benefit,  or  was  one  which  defend- 
ant owed  him  for  his  security  from  injury. 

SmilhY.  Tripp,  18  R.  L  152;  O'Donnell  v. 
Pr&videnee  d  W.  R,  Co.  6  R.  I.  211;  Mornescft 
V.  Providence  <fc  W.  B.  Co.  1  New  Eng.  Rep. 
806, 15  R.  I.  271.  See  also  Whart.  Neg.  §§  3, 
24. 

If  the  facts  and  circumstances  point  just  aa- 
much  to  the  neij;ligence  of  Holland  as  to  its  ab- 
sence, or  point  in  neither  direction,  then  there 
can  be  no  recovery. 


came  aware,  or  might  have  become  so  by  exercise 
of  ordinary  care,  of  deceased's  imminent  perU. 
Ouenther  v.  St.  Lotds,  I.  M.  dt  8.  B.  Go.  U  West.  Bep. 
7^96  Mo.  28S. 

Where  a  passenger  is  injured  by  a  collision  with 
another  train,  the  fact  is  prima  facie  evidence  of 
negligence  on  the  part  of  the  carrier.  Yorktown 
Tump.  Co.  V.  Leonhardt,  8  Oent  Rep.  715, 66  Md.  70; 
Albert!  V.  New  York,  L.  B.  dt  W.  R.  Go.  48  Hun,  iSSL 

When  the  plalntUf  proves  he  was  a  passenger 
upon  defendant's  train,  and  that  the  car  in  which 
he  was  seated  left  the  track,  and  he  suffered  inju- 
ries thereby,  a  presumption  of  negligence  arises 
against  the  company,  only  to  be  overcome  by  evi- 
dence that  the  casualty  resulted  from  inevitable  or 
unavoidable  accident.  Louisville,  N.  A.  ft  G.  R.  Co. 
V.  Jones,  7  West.  Bep.  8B,  108  Ind.  651. 

Where  a  passenger  shows  the  failure  of  the  car- 
rier to  convey  him  safely  he  has  madea  prima  fade 
case,  and  the  carrier  is  bound  to  show  that  it  exer- 
cised care.  Yorktown  Tump.  Ca  v.  Leonhardt,  8 
Gent.  Bep.  716, 66  Md.  70. 

Ordlnarv  care  required  of  pasaenoer. 

In  an  action  for  negligence  the  ^'ordinary**  care 
rightly  demanded  of  the  person  injured  is  that  care 
which  a  reasonably  prudent  and  cautious  man 
would  take  to  avoid  injury  under  like  circumstan- 
ces. Chicago  &  A.  B.  Co.  v.  Adler  (Dl.)  ^  N.  B.  Bep. 
846. 

In  an  action  for  negligence  the  proper  definition 
of  the  care  required  is  *'8uch  care  and  caution  as  an 
ordinarily  prudent  person  would  exercise  under 
eimilar  circumstances,"  and  a  definition,  as  that  ex- 
ercised by  an  ^'ordinary**  num,  is  incorrect.  Austin 
6  L.  R.  A. 


ft  N.  W.  B.  Co.  ▼.  Beatty  (Tex.)  11  8.  W.  Bep.  858; 
Needham  v.  Louisville  ft  N.  B.  Co.  85  Ky.  423;  Louis- 
ville ft  N.  B.  Co.  V.  Gower,  85  Tenn.  466;  Parvls  v. 
Philadelphia,  W.  ft  B.  B.  Co.  (Bel.)  17  Atl.  Bep.  702. 

Ordinary  care  is  tbat  degree  which  a  man  of  ordi- 
nary prudence  would  exercise,  not  that  which  any 
particular  man  or  class  of  men  would  exercise. 
Louisville  ft  N.  B.  (3o.  v.  Gower,  supra;  Biohmon<t 
ft  D.  B.  0>.  V.  Howard,  79  (^.  44. 

Unless  the  injured  party  has  used  ordinary  care» 
gross  negligence  of  defendant  will  not  authorize  a 
recovery  where  the  injured  party  is  guilty  of  negli- 
gence, although  slight  in  comparison.  Willard  ▼• 
Swansen,  126  SI.  881. 

An  instruction  defining  "ordinary  care**  as  such 
oare  as  persons  of  average  prudence  and  caution- 
would  use  for  like  purposes  and  imder  like  circum- 
stances should  have  omitted  the  word  ^'average.** 
Marsh  v.  Benton  Ck>.  75  Iowa,  460. 

The  degree  of  care  is  dependent  in  some  measure  ■ 
upon  the  capacity  of  the  party  injured.  Dufley  v. 
Mo.  Pao.  B.  Co.  8  West  Bep.  201, 19  Mo.  App.  88a 

LiahUity  of  raHroad  company  for  acta  of  iU  ooentB 
and  servants. 

Ballroad  companies  are  responsible  for  any  con- 
duct of  their  agents  and  oflldala  in  the  natural  and 
necessary  discharge  of  duties  incident  to  the  serv- 
ice in  which  they  are  employed.  Georgia  Paa  B» 
Go.  V.  Propst,  88  Ala.  518. 

A  master  is  chargeable  with  the  conduct  of  hl»- 
servant  only  when  he  acts  in  the  execution  of  the 
authority  given  him.  Morris  v.  Brown,  111  N.  Y. 
327;  North  Chicago  City  B.  Co.  v.  Gastka,  128  Il].'618,. 
4  L.  B.  A  481;  Mott  v.  Consumers  Ice  Co.  73  N.  Y.  548; 
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Toledo^  W,  AW,FL  Co.  v.  Brannagan,  75 
Ind.  490;  IneUana,  B,AW,K  Co,  y.  Greene^ 
8  West.  Eep.  888,  106  Ind.  279. 

Whatever  may  have  been  the -knowledge  or 
information  of  the  crew  of  the  first  train,  was 
not  the  knowledge  of  the  Company  or  of  the 
crew  of  the  second  train. 

IfeCleUand  y.  LauisviOe,  JT.  A.  A  0,  R,  Oo. 
94  Ind.  276. 

If  deceased  was  a  trespasser,  there  could  he 
no  recovery. 

Belt  B.  di  Stoch-Tard  Co.  y.  Mann,  5  West. 
Rep.  814, 107  Ind.  98;  Cincinnati,  H,  A  1,  R. 
Co.  V.  Butler,  1  West.  Rep.  110,  103  Ind.  31. 

Mesars,  O.  W.  Cooper  and  C.  S.  Baker» 
for  appellee: 

It  is  the  duty  of  the  carrier  to  observe  the 
same  care  toward  a  drunken  as  a  sober  passen- 
ger. 

MiUiman  Y.  New  Tork  Gent.  AK  R.R,  Co. 
66  N.  Y.  643. 

Proof  of  the  happening  of  an  accident  to  a 
passenger  is  prima  facie  evidence  of  negligence 
on  the  part  of  the  carrier. 

Terre  Haute  dk  1.  B.  Co.  y.  Buck,  96  Ind. 
864,  18  Am.  &  Eog.  R.  R  Cas.  234;  Black, 
Proof  and  Plead,  in  Accident  Cas.  15,  note  1. 

When  passengers  have  alighted  at  a  way 
station  it  is  the  duty  of  the  officers  of  the  train 
to  notify  then>  by  signals  when  the  train  is 
about  to  start. 

Does  Y.  Mismufn,  K.  d  T.  B.  Go.  59  Mo.  29. 

Of  any  violent  expected  jars  the  carrier  must 
give  notice. 

Indianapolis  A  8t.  L.  B.  Co.  v.  EoT%t,  93  U. 
8.  291  (23L.  ed.  898);  Whart.  Neg.  i^  649. 

If  Holland  had  fallen  off  the  train  through 
his  own  fault,  and  was  there  on  the  track  in  a 
dazed,  unconscious  and  intoxicated  condition, 
and  the  Company  was  aware  of  the  facts,  as  al- 


leged,^ what  humanity  required  would  certainly 
overcome  the  mere  duty  to  the  traveling  public 
to  make  schedule  time. 

Bweeney  v.  Minneapolis  <6  8t.  L.  B,  Co.  33 
Minn.  153,  22  Am.  &  Eng.  R.  R.  Cas.  804; 
Whiteon  v.  Franklin,  84  Ind.  892. 

The  alleged  conduct  of  the  crew  of  the  mixed 
train  together  with  the  fact  that  injury  came  toi 
Holland  shortly  after,  while  on  the  track  in  the 
condition  alleged,  shows  a  domplete  cause  of 
action  against  api)ellant,  regardless  of  the  al* 
leged  negligence  of  the  crew  of  the  passenger 
train. 

Indianapolis,  P.  <6  C.  B.  Co,  v.  Pitzer,  € 
West.  Rep.  250,  103  Ind.  179,  25  Am.  &  Enff. 
R.  R.  Cas.  819,  and  authorities;  Central  B.  Co. 
V.  Olaee,  60  Ga.  441;  Louisville,  C.  A  L.  B.  Co. 
V.  Sullivan,  81  Ky.  624,  16  Am.  &  Eng.  R.  R. 
Cas.  390;  Wei/mire  v.  Wolfe,  52  Iowa,  633;  Me- 
CUlland  v.  Louisville,  N.  A.  A  C.  B.  Co.  94 
Ind.  276,  18  Am.  &  Eng;  R.  R.  Cas.  260;  Kean 
V.  Baltimore  A  0.  B.  Co,  61  Md.  154. 19  Am. 
&  Eng.  R.  R.  Cas.  821;  Werner  v.  Citizens  B. 
Co.  81  Mo.  368.  See  25  Am.  &  Eng.  R.  R. 
Cas.  note,  356.  363;  Morris  v.  Chicago,  B.  A  Q. 
B.  Co.  45  Iowa,  29;  2  Thomp.  Neg.  1175, 1156; 
Whart.  Neg.  389  a;  2  Wood,  Railway  Law, 
1268. 

It  wUl  not  do  to  say  that  Holland Iwas  negli-^ 
gent  because  he  may  have  been  intoxicated  at 
the  time  of  the  injury.  Intoxication  is  not 
per  se  contributory  negligence. 

TJwrp  V.  Brookfidd,  36  Conn.  320;  Alger  y. 
IxAJnell,  8  Allen,  402;  Maguire  v.  Middlesex  B. 
Co.  115  Mass.  239;  Kean  v.  Baltimore  A  0.  B. 
Go.  61  Md.  154,  19  Am.  <&  Eng.  R.  R.  Cas. 
825,  note;  Maw  v.  King  and  Albion  Twps.  S 
Ont.  App.  248,  2  Am.  &  Eng.  Corp.  Cas.  676; 
4  Wait,  Act  and  Def.  638. 

To  defeat  a  recovery  on  the  ground  of  the 


Chicago,  M.  ft  8L  P.  R.  Oo.  v.  West,  15  West.  Rep. 
170, 125  m.  8S0;  BeUly  v.  Hannibal  &  St  J.  R.  Co.  13 
West  Rep.  668, 94  Mo.  600;  Clark  v.  Koehler,  40  Hun, 
6»,12N.T.&R.ff78. 

A  railway  company  to  liable  for  the  acts  of  those 
in  charge  of  fts  train,  in  expelllDg  a  passeoger.from 
fk   Osln  V.  Mimieai)oltoftBt.Ii.R.Co.80Minii.297. 

**Neg:]igence**  to  snob  an  omission,  by  a  reasonable 
penBon,  to  use  that  degree  of  care,  dili^nce  and 
•km  which  it  was  hto  legal  duty  to  nee  for  the  pro- 
tection of  another  person  from  injury  as,  in  a  nat- 
ural and  continuous  sequence,  causes  unintended 
injury  to  the  latter.  Buoki  v.  Cone  (Fla.)  6  So.  Rep. 
IflOi 

Even  a  trespasser  on  a  train  cannot^be  treated'in  a 
wlHTul,  wanton  or  malicious  manner.  Atchison,  T. 
*S.F.  B.  Go.  V.  Gants,  88  Kan.  606. 

Duty  as  to  peraons  exposed  to  danger  on  its  troclcs. 

The  baste  of  liability  In  negligence  cases  to  the 
violation  of  some  legal  duty  ^  exercise  care.  Cu- 
sick  V.  Adams,  115  N.  Y.  W,  40  Alb.  L.  J.  48, 28  N.  Y. 
&B.64& 

A  railroad  company  to  not  liable  for  damage  that 
accrues  to  others  in  the  exercise  of  its  lefnil  rights 
by  running  its  engrines,  etc.,  unless  the  damage  is 
caused  by  its  negligence.  Bernard  v.  Richmond, 
F.  ft  P.  R.  Co.  18  Va.  L.  J.  184,  8  8.  B.  Rep.  786; 
Ai>w»twi«i  G.  S.  B.  Go.  v.  Arnold,  84  Ala.  169,  5  Am. 
Si.  Rep.  864. 

Negligence  to  faanie  to  exercise  thecal^  required 
by  law,  which  to  such  care  as  is  necessary,  under 
tb«)  drcumstancee,  to  seciure  the  protection  of  the 
lives,  pervnns  and  property  of  others.  Shumaoher 
6L.H.A. 


V.  Sts  Louis  ft  S.  F.  R.  Co.  »  Fed.  Rep.  174:  Nolan 
V.  New  York  ft  N.  H.  R.  Ca  1  New  Eng.  Rep.  826, 68 
Conn.  461. 

It  is  the  duty  of  one  in  charge  of  an  engine,  on 
discovering  a  person  on  the  track,  to  use  all  reason- 
able efforts  to  prevent  an  accident.  State  v.  Ralti- 
moreftO.R.Co.l2Cent.Rep.800,  e9Md.888. 

The  terms  ''ordinary  care**  and  '^dUigence** 
wbich  railroad  companies  are  bound  to  exerdae, 
when  applied  to  the  management  of  railroad  en- 
gines and  cars  in  motion,  must  be  understood  to 
impart  all  the  care  and  circumspection,  prudence 
and  discretion,  which  the  peculiar  circumstances  of 
the  place  or  caution  reasonably  require  of  such 
company  or  their  servants;  and  this  will  be  m- 
creased  or  diminished  in  the  movement  or  opera- 
tion of  them.  Parvis  v.  Philadelphia,  W.  ft  B.  R. 
Co.  (Del./ 17  Atl.  Rep.  702. 

The  burden  of  proof  to  on  the  defendant  to  dem- 
onstrate the  care  in  operation  of  its  trains,  and 
maintenance  of  safe  appliances.  Cleveland,  C.  G. 
ft  I.  R.  Co.  v.Newell,  1  West.  Rep.  895,  104  Ind.  264. 

It  is  the  duty  of  an  engineer,  under  MilL  ft  V. 
(Tenn.)  Code,  S 1298,  subsec  4,  on  discovering  any 
person,  animal  or  other  obstruction  upon  the 
track,  not  only  to  use  every  possible  means  to  stop 
the  train,  but  also  every  means  to  prevent  the  ac- 
cident, by  sounding  the  alarm  whittle  and  other- 
wise.   Memphis  ft  C.  R.  Co.  v.  Scott,  87  Tenn.  494. 

When  servants  of  a  railroad  company,  in  charge 
of  a  train,  discover  that  a  trespasser  on  the  track 
has  placed  himself  in  peril,  it  is  their  duty  to  use 
all  reasonable  means  at  their  command  to  save  his 
life,  and  the  company  Is  liable  for  their  failure  to 
do  so.    Louisville  ft  N.  R.  Co.  v.  Coleman.  86  Ky, 


See  also  12  L.  R.  A.  184. 
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intoxicatioD  of  the  deceased  his  intozication 
must  not  only  have  contributed  to  his  injury, 
but  must  also  have  been  the  immediate  and 
proximate  cause  of  his  injury. 

Nate  V.  Flack,  90  Ind.  205;  Krach  v.  HeO- 
tnan,  58  Ind.  518;  Washington  v.  Baltimore  dt 
O.  E.  Co,  17  W.  Va.  190,  10  Am.  &  Eng.  R. 
R  Cas.  754;  Kean  v.  Baltimore  db  0.  R  Ch.  61 
Md.  154. 

There  'was  no'  requirement  that  Holland 
should  keep  his  seat  during  the  whole  trip. 

Qee  V.  Metropolitan  JR.  0&.  L.  R  8  Q.  B.  161; 
Western  Maryland  M.  Co.  v.  Stanley/,  61  Md. 
266,  18  Am.  &  Enff.  R  R  Caa.  206;  Whart. 
Neg.  863;  2  Wood,  Kail  way  Law,  1162. 

U  the  facts  alleged  show  affirmatively  that 
Holland  was  on  the  track  as  a  result  of  the 
wrongful  act  of  appellant,  it  cannot  be  said 
that  he  was  a  trespasser. 

Indianapolis,  P.  dh  C.  R.  Co.  v.  Pitzer,  4 
West.  Rep.  250,  109  Ind.  179. 

The  engineer  had  been  informed  that  Holland 
had  fallen  off  intoxicated,  was  walking  to- 
wards his  train  and  mifi^t  be  found  sitting 
down  upon  the  track,  under  such  circum- 
stances the  engineer  was  bound  to  make  a  rea- 
sonable effort  to  become  acquainted  with  Hol- 
land's situation — to  keep  a  reasonable  lookout 

Welsh  V.  Jackson  County  Horse  B.  Co.  81  Mo. 
466.     See  25  Am.  &  Eng.  R  R  Cas.  821,  note. 

Elliott,  Ch.  J,,  delivered  the  opinion  of  the 
court: 

The  material  facts  stated  in  the  second  para- 
graph of  the  appellee's  complaint  are  these: 
On  the  18th  day  of  April,  1885,  Uriah  HoUand, 
the  appellee's  intestate,  entered  a  train  of  the 
appellant,  which  carried  both  passengers  and 
freight,  at  the  City  of  Columbus,  and  paid  his 
passage  to  the  Town  of  Hope,  a  regular  station 


on  the  line  of  the  appellant's  road.  When  the 
train  on  which  the  intestate  was  a  passenger 
reached  the  station  of  Lambert,  a  point  be- 
tween the  City  of  Columbus  and  the  Town  of 
Hope,  the  appellants  employes  failed  and  neg- 
lected to  announce  the  name  of  the  station,  but 
someone  in  the  car  called  out,  "Hope,"  as  if 
naming  the  station.  After  the  train  had  stop- 
ped at  Lambert,  the  intestate,  believing  it  to 
be  the  station  for  which  he  had  taken  passage, 
endeavored  to  alight  from  the  train  in  the  usual 
manner;  and  the  employes  of  the  appellant, 
without  giving  any  warnmg  or  notice,  careless- 
Iv  and  negligently  caused  the  train  to  be  sud- 
denly started,  and  the  intestate,  without  any 
fault  on  his  part,  was  thrown  violently  from 
the  platform  of  the  car  on  which  he  was  stand- 
ing onto  the  track.  The  fall  rendered  him  un- 
conscious, and  of  this  the  appellant  had  knowl- 
edge, as  well  as  of  its  cause.  Soon  after  the 
occurrence,  and  while  the  intestate  was  upon 
the  appellant's  track  in  a  dazed  and  partially 
unconscious  condition,  at  a  point  seventy  rods 
distant  from  Lambert,  the  appellant's  employes 
in  charge  of  a  passenger  train,  and  having 
knowledge  of  the  fact  of  his  fall  from  the  train 
and  his  condition  ia  time  to  have  avoided  in- 
jury to  him  by  the  exercise  of  ordinary  care, 
negligently',  and  without  giving  any  signal  or 
warning  of  the  approach  of  the  train,  or  taking 
any  precaution  to  avoid  injuring  him,  caused 
the  passenger  train  to  run  upon  him,  thus  caus- 
ing his  death,  without  any  fault  or  negligence 
on  his  part. 

It  the  intestate  had  been  on  the  track  throu&rh 
no  fault  of  the  appellant,  and  without  knowl- 
edge on  its  part  of  his  condition,  no  action 
could  be  maintained;  but  he  was  on  the  track 
through  the  fault  of  the  appellant,  and  it  did 
know  of  his  condition. 


656;  Troy  v.  Cape  Fear  &  Y.  V.  BU  Oo.*  99  N.  C.  898,  6 
Am.  St.  Bep.  BZl, 

A  railroad  company  owes  do  duty  to  a  trespasser 
on  Its  track  until  his  presence  there  is  discovered; 
and  even  then,  those  In  charge  of  a  train  have  a 
ilfirht  to  presume  that  he  will  act  so  as  to  avoid  in- 
jury unless  it  is  obvious,  either  from  his  condition 
or  ttom  extraneous  circumstances,  that  he  cannot 
do  so.  St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Monday,  49 
Ark.  257;  Williams  v.  Kansas  aty,  8.  ft  M.  R.  Co.  96 
Mo.  275;  State  v.  Baltimore  ft  O.  R.  Co.  69  Md.  494; 
Baltimore  ft  O.  R.  Co.  v.  State,  69  Md.  551;  Inter- 
national ft  G.  N.  R. Co.  V.  Kuehn,  70  Tex.  682;  Nor. 
folk  ft  W.  R.  Co.  V.  Harman,  88  Va.  653. 

A  railroad  company  is  under  no  ohll^tion  to 
keep  a  special  lookout  for  Intruders  or  trespassers 
on  its  track,  except  at  public  crossinf^  and  within 
the  limits  of  towns  or  cities,  and  is  only  bound  to 
reasonable  dlllffenoe  after  they  are  or  ought  to  be 
discovered.  Columbus  ft  W.  R.  Co.  v.  VTood,  86 
Ala.  164. 

Duty  of  care  as  to  one  in  helpless  condition. 
The  duty  of  care  and  of  abstaining  from  unlaw- 
fully injuring  another  applies  to  the  sick,  weak  and 
inttrm.  as  fully  as  to  the  strong  and  healthy.  La- 
plelne.v.  Morgan*B  L.  ft  T.R.  ft  S.  S.  Co.  1 L.  R.A.  S78, 
40  La.  Ann.  661. 

Recklessness  may  supply  want  of  spedjlc  intenL 
The  fact  that  one  has  carelessly  put  himself  in  a 
place  of  danger  is  no  excuse  for  another*s  purpose- 
ly or  recklessly  injuring  him.   Shumaoher  v.  St. 
Louisft  S.  F.R.CO.  80  Fed.  Rep.  174. 
6  L.  R.  A. 


Entire  absence  of  proper  care  necessary  to  ren- 
der safe  life,  person  and  property  shows  a  con- 
scious indifference  to  consequences,  making  a  case 
of  constructive  or  Illegal  willfulness.    ZMd. 

Willful  neglect  is  an  intentional  failure  to  per- 
form a  manifest  duty  in  which  the  public  has  an 
interest,  or  which  is  important  to  the  person  in- 
jured, in  either  preventing  or  avoiding  the  injury. 
Kentucky  Cent.  R.  Co.  v.  Oastineau,  83  Ky.  119. 

Gross  neglect  Is  defined  to  be  the  want  of  that 
ccure  wb!ch  an  ordinary  man  of  common  sense,  un- 
der the  circumstances,  takes  of  his  own  property. 
Mark  v.  Hudson  River  Bridge  Co.  4  Cent.  Rep.  207, 
108N.  Y.28. 

That  gross  negligence  is  such  negUgenoe  as  evi- 
dences  a  disposition  to  Inflict  injury  or  see  it  in- 
flicted. Is  not  a  correct  definition  of  it.  Pittsburgh, 
C.  ft  St.  L.  R.  Co.  V.  McGrath,  {l  West.  Rep.  643, 115 
111.172. 

Gross  negligence,  to  be  the  ground  for  exemplary 
damages,  should  be  that  entire  want  of  care  which 
would  raise  the  belief  that  the  act  or  omisBion  com- 
plained of  was  the  result  of  a  conscious  indifference 
to  the  right  or  welfare  of  the  person  to  be  affected 
by  it.    Missouri  Pac.  R.  Co.  v.  Shuf  ord,  72  Tex.  165. 

Contributory  negligence  is  no  defense  where  de- 
fendant's negUgence  was  reckless  or  wanton.  Kan- 
sas Pac.  R.  Co.  V.  Whipple,  89  Kan.  631;  Louisville 
ft  N.  R.  Co.  V.  Brloe,  84  Ky.  298. 

Contributory  negligence  has  no  relevancy  to  an 
action  for  ejecting  a  passenger  from  a  railroad 
train  with  excessive  force  and  violence,  because 
such  an  act  is  essentially  unlawfuL  Chicago,  St. 
L.  ft  P.  B.  Co.  V.  Bills,  118  Ind.  22L 
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The  rule  applicable  to  cases  where  persons 
trespass  on  the  company's  track  cannot  govern 
in  such  a  case  as  this.  Even  if  it  should  be 
conceded  that  there  was  no  breach  of  duty  on 
the  part  of  the  appellant  in  failing  to  announce 
the  station,  still  there  was  negligence  in  starting 
the  train  with  a  sudden  jerk.  Louisville  db  N, 
B.  Co,  Y.  Crunk,  119  Ind.  542;  Indianapolis  db 
81.  L.  IL  Co.  Y.  Hont,  93  U.  8.  291  [28  L.  ed. 
896];  Dony.  Missovri,  K.  <&  T.  R.  Co,  59  Mo. 
29:  Andrist  y.  Union  Pac.R,  Co,SO  Fed.Rep.845. 

But  we  might  go  further,  and  concede  that 
there  was  no  negligence  in  starting  the  train, 
and  still  we  should  be  required  to  hold  that  a 
cause  of  action  is  stated,  inasmuch  as  the  fact 
that  the  intestate  was  known  to  have  been 
thrown  to  the  track  in  an  effort  to  alight  from 
the  train,  and  rendered  unconscious,  made  it 
the  duty  of  the  appellant  to  use  care  to  prevent 
injury  to  him  from  its  own  trains.  A  railway 
carrier  of  passengers  has  no  rieht,  where  care 
and  diligence  can  prevent  it,  to  leaYe  a  helpless 
passenger  who  has  fallen  from  one  of  its  trains 
in  a  situation  of  known  danger.  If  a  passen- 
ger, without  fault  on  his  part  or  that  of  the 
carrier,  but  as  the  result  of  a  pure  accident, 
should  be  thrown  from  the  train  upon  the 
track,  and  rendered  helpless,  it  would  be  the 
duty  of  the  railway  carrier,  if  the  facts  were 
known  to  it,  to  use  proper  care  and  diligence 
to  prevent  injury  from  passing  trains. 

The  appellant  was  bound  to  Enow  that  trains 
were  running  upon  its  own  road,  and  it  was 
under  a  duty  to  the  passenger  who  was  thrown 
upon  its  track  to  take  steps  to  prevent  injury 
to  bim  from  the  danger  which  it  knew  he  was 
likely  to  incur  from  its  trains.  It  does  not 
matter  that  the  injury  which  actually  occurred 
was  not  foreseen;  it  is  enough  that  it  was  such 
as  might  naturally  result.  BiUman  v.  Indian" 
apolis,  C.  &  L.  B.  Co.  76  Ind.  166;  Dunlap  v. 
Wagner,  85  Ind.  529;  Lovismlle,  Jf^.  A.d>C.R 
Co.  Y.  Wood,  113  Ind.  644-566,  12  West.  Rep. 
803  and  cases  cited;  UiU  v.  Windsor,  118  Mass. 
251;  Lane  y.  Atlantie  Works,  111  Mass.  186. 

"It  is  not  necessary,"  said  the  court  in  the 
case  last  named,  "that  injurv  in  the  precise 
form  in  which  it  in  fact  resulted  should  have 
been  foreseen."  It  needs  no  argument  to  dem- 
onstrate the  truth  of  the  proposition  that  dan- 
ger must  be  presumed  from  passing  trains,  if 
one  in  a  state  of  bewilderment  is  left  upon  the 
track.  A  long  line  of  cases  affirms  that  one 
who  goes  upon  a  track,  even  with  mental  and 
physical  faculties  undiminished,  is  in  fault  be- 
cause he  enters  a  place  of  danger;  and  the  one 
who  unlawfully  puts  another  in  such  a  place 
does  a  wrong,  and  is  precluded  from  averring 
that  the  injured  person  was  where  he  had  no 
right  to  be.  Here,  the  carrier  knowingly  left 
its  passenger  upon  the.  track,  knowing,  also, 
that  iniury  from  a  fall  from  its  train  had  im- 
paired bis  mental  faculties;  and  it  cannot  be 
held  blameless,  and  its  passenger  declared  a 
trespasser.  The  wrong  of  the  carrier  in  leav- 
ing its  injured  passenger  on  the  track,  exposed 
to  great  and  known  peril,  without  mind  enough 
to  care  for  himself,  was  the  proximate  cause  of 
his  death.  The  case  is  stronger,  not  weaker, 
in  the  fact  that  those  in  charge  of  the  train 
which  ran  upon  him  were  informed  as  to  his 
misfortune  and  his  injury,  and  the  two  acts  of 
n^ligence  combined  in  one  efficient  cause;  and 
6L1R.A. 


the  effect  which  might  naturally  have  been  ex- 
pected did,  in  fact,  rosulU  The  concurring 
wrongs  blended  in  one  strong  unity,  producing 
a  legal  tort  for  which  the  wrong- doer  must 
make  compensation.  Evansville  d  T.  K  R,  Go. 
V.  Crist,  116  Ind.  458,  2  L.  R  A.  450;  Indianr 
apolis,  P.dbCR  Co.  y.  PiUer,  109  Ind.  179,  4 
West.  Rep.  250. 

If,  as  counsel  tacitly  assume,  it  were  true 
that  Holland's  misfortune  was  due  solely  to  his 
own  wrong  in  Yoluntarily  becoming  intoxi- 
cated, we  should  have  a  very  different  case. 
We  should,  if  such  were  the  case,  hold  the 
paragraph  of  complaint  in  which  appears  the 
statement  that  he  was  intoxicated  to  be  insuf- 
ficient. This  we  should  do,  for  the  reason  that 
we  are  satisfied  that  a  carrier  is  not  bound  to 
protect  a  drunken  man  from  the  consequences 
which  result  from  his  own  folly  or  wrong. 
Wdty  V.  Indianapolis  db  F.  R.  Co.  105  Ind.  65, 
2  West.  Rep.  651;  MeCleUand  v.  Louisville,  JV. 
A.  db  C.  R.  Go.  94  Ind.  276;  LouisviUe,  C.  db  L. 
R.  Co.  Y.  Sullivan,  81  Ky.  624. 

But  a  drunken  man  is  not  an  outcast,  and  the 
railway  carrier  cannot  negligently  suffer  harm 
to  come  to  him  while  he  is  a  passenger.  It 
owes  him  some  dut^,  which,  at  its  peril,  it 
must  not  omit.  It  is  not  to  answer  for  his 
folly,  but  for  its  own  breach  of  duty.  A  tchison, 
T.  dka.F.R.  Co.  v.  Weber,  88  Kan.  543;  Rail- 
way  Co.  Y.  Valleleu,  82  Ohio  St.  845. 

Here,  the  drunken  condition  of  the  deceased 
was  not  the  cause  of  his  injury;  for,  as  the 
complaint  avers,  and  the  demurrer  admits,  the 
cause  of  his  iniury  was  the  carrier's  breach  of 
duty;  and  for  that  breach  of  duty  the  carrier  is 
answerable.  It  is  a  just  and  beneficent  princi- 
ple, running  through  all  the  cases,  that  a  rail- 
way company  must  do  what  humanity  requires, 
where  it  acts  with  knowledge  of  another's  help- 
less condition.  Atchison,  T.  db  8.  F.  R  Co.  y. 
Weber  BLTid  Railway  Co.  y.Valleley,  supra;  Wey- 
mire  v.  Wolfe,  52  Iowa,  558;  Northern  Cent.  R. 
Co.  V.  State,  29  Md.  420;  Walker  v.  Great  West- 
em  R.  Co.  L.  R.  2  Exch.  228;  Swazey  v.  Union 
Mfg.  Co.  42  Conn.  556;  Atlantic  db  P.  R.  Co.  v. 
Reisner,  18  Kan.  468;  Marmiette  db  0.  R.  Co.  y. 
Taft,  28  Mich.  289  (optaion  of  Cooley,  J.)\ 
Terre  Haute  db  L  R.  Co.  v.  McMurray,  98  Ind, 
868;  LouisviUe,  N.  A.  db  0.  R.  Go.  y.  PhiUips, 
112  Ind.  69,  11  West.  Rep.  119. 

If,  let  it  be  supposed  for  illustration,  a  man 
should  be  seen  bound  to  the  track  in  time  to 
avoid  running  upon  him,  it  would  certainly 
be  an  actionable  wrong  to  run  a  train  upon  him. 
And  the  case  made  by  the  complaint  differs 
from  the  supposed  one  only  in  degree;  for,  if 
the  man  on  the  track  is  so  helpless  from  mental 
incapacity  as  not  to  be  conscious  of  his  acts, 
and  this  is  known  to  the  railway  company,  it 
is  its  duty  to  use  reasonable  care  to  prevent  in- 
jury to  him.  In  such  a  case  the  presumption 
that  the  man  will  leave  the  track  cannot  ap- 
ply, although  it  would  apply  if  his  condition 
were  unknown  to  the  employes  of  the  compa- 
ny, or  had  not  been  caused  by  them.  In  this 
instance  the  man  was  a  passenger;  and  his 
presence  on  the  track,  as  well  as  his  incapacitv 
to  avoid  danger,  was  the  result  Of  the  carrier  s 
negligence.  In  no  sense  was  he  a  mere  tres- 
passer; for  by  the  wrong  of  the  Railroad  Com- 
pany he  was  thrown  upon  the  track,  and  there 
left  in  no  condition  to  care  for  himself. 
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Among  the  instructions  given  by  the  court 
Is  this:  ''To  establish  the  charge  of  willfulness 
•8  set  out  in  the  fourth  paragraph  of  the  com- 
plaint, I  instruct  you  that  an  actual  intent  to 
do  the  particular  injury  alleged  need  not  be 
shown:  but  if  you  find,  from  all  the  evidence, 
that  the  misconduct  of  the  defendant's  servants 
was  such  as  to  evince  an  utter  disregard  of  con- 
sequences, so  as  to  inflict  the  injury  complained 
of,  this  may  of  itself  tend  to  establish  willful- 
ness." In  our  judgment,  this  instruction  ex- 
gresses  correctly  an  abstract  rule  of  law .  Reck- 
issness  reaching  in  degree  to  an  utter  disregard 
of  consequences  may  supply  the  place  of  a  spe- 
cific intent.  Palmer  v.  Chicago,  8t,  L.  <ft  P.  R, 
Co,  112  Ind.  250,  11  West.  Rep.  676;  Brannen 
V.  Kokamo,  G.  d  J.  Gravel  Road  Co,  115  Ind. 
116,  14  West.  Rep.  887;  Indiana,  B,  &  W.  R, 
Co.  V.  Wheeler,  115  Ind.  268, 16  West.  Rep.  188. 
The  appellant's  theory  that  the  occurrence  at 
Lambert's  Station  must  be  excluded  from  con- 
sideration is  embodied  in  several  instructions 
asked,  but  refused.  In  refusing  these  instruc- 
tions there  was  no  error.  The  occurrence  at 
Chat  place,  as  is  evident  from  what  has  been 
said,  exerted  an  important  influence  upon  the 
case,  even  if  appellant's  general  theory  were 
correct;  for  from  it  there  was  reason  for  infer- 
ring that  the  wrong  which  brought  the  intes- 
tate upon  the  track,  and  into  danger,  was  that 
of  the  appellant,  and  it  also  supplies  ground 
for  the  inference  that  the  appellant's  employes 
In  charge  of  the  passenger  train  which  killed 
Holland  knew  his  condition,  knew  what  caused 
it,  and  knew  that  he  was  exposed  to  danger. 
It  warranted,  at  least,  the  inference  that  he  was 
not  a  mere  trespasser.  But,  more  than  this, 
•  that  occurrence  may  well  be  regarded  as  the 
cause  of  the  unfortunate  consequences  which 
culminated  in  Holland's  death.  It  is  not,  of 
course,  proper  to  affirm,  in  the  instructions,  as 
matter  of  law,  that  it  should  be  so  regarded, 
but  it  was  proper  that,  as  matter  of  fact,  it 
should  receive  consideration  by  the  jury.  On 
the  other  hand,  it  would  have  been  error  to  as- 
sert, as  matter  of  law,  that  what  occurred  at 
Lambert  was  not  the  proximate  cause  of  the 
injury.    I^  as  the  jury  might  ^eU  have  in- 


ferred, the  neglic^ent  conduct  at  Lambert  was 
the  cause  of  Holland's  death,  then  the  conduct 
of  those  in  charge  of  the  train  which  killed  him 
cannot  be  assigned  controlling  force.  If  the 
intestate's  death  was  the  probable  result  of  the 
wrong  at  Lambert,  the  right  of  action  was  com- 
plete, and  the  defendant  liable  for  the  legal 
consequences  of  that  wrong.  If  death  was  the 
result,  then  for  causing  death  the  Appellant  ia 
responsible.  As  stronely  as  it  coma  well  be 
done,  the  court  directed  the  jury  that  if  Hol- 
land's presence  on  the  track,  and  his  injury, 
were  owing  to  his  drunken  condition,  there 
could  be  no  recovery;  and  tiiefact  that  this  di- 
rection was  not  repeated  does  not  give  appel- 
lant just  reason  to  complain.  It  is  a  general 
rule  that  instructions  need  not  be  repeat^;  and 
this  rule  disposes  of  many  of  the  questions  ar- 
gued by  counsel.  Union  Mui,  L,  In$.  Co.  ▼. 
Buchanan,  100  Ind.  68. 

We  do  not  hold,  or  mean  to  hold,  that  if  the 
appellant  had  been  free  from  fault  at  Lambert, 
the  notice  of  HoUand's  condition  would  have 
required  it  to  run  its  trains  so  slowly  as  to  avoid 
the  possibility  of  injuring  him.  On  the  con- 
trary, we  hold  that  the  wrong  which  produced 
his  mental  incapacity,  and  caused  him  to  wan- 
der along  the  track  in  a  dazed  condition,  is  the 
one  which  constitutes  the  chief  element  of  the 
right  of  recovery.  The  instructions  of  the  trial 
court  do  not  place  the  right  of  recovery  upon 
the  acts  of  those  in  charge  of  the  train  which 
ran  over  Holland,  but  they  do  clearly  assert 
that  if  his  condition  was  caused  by  the  negli- 
gence of  the  defendant  at  Lunbert,  and  that 
his  presence  at  the  place  of  danger  was  the  re- 
sult of  that  condition,  the  appellee  is  entitled  to 
recover.  If  there  is  any  criticism  at  all  to  be 
made  upon  the  instructions,  it  is  that  they  are 
too  favorable  to  the  appellant,  or  they  place  too 
much  stress  upon  the  conduct  of  the  persons  in 
charge  of  the  train  which  killed  Holland.  We 
have  considered  all  the  questions  argued  by 
counsel,  but  we  do  not  deem  it  necessary  to 
discuss  them  in  detail,  for  the  questions  we 
have  discussed  are  those  which  arise  in  the  caae» 
and  control  its  decision. 

Judffment  affirmecL 
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!•  A  brakemant  seeing:    fhat  the  en- 
traAce  to  a  tunnel  is  bi^h  enong^h  to 


permit  safe  paBsa^e  while  standlnff  on  top  of  a 
train,  has  a  rl^ht  to  assume,  tn  the  absence  of  no- 
tice to  the  contrary,  that  the  tunnel  Is  of  such 
height  throughout. 
8.  Judieial  notice  may  be  taken  <if  the 
heig^ht  of  the  hnman  body  and  the  meas- 
urement of  Its  several  parts  for  the  purpose  of 
reversing  a  Judgment  on  a  verdict  which  neceik 
sarily  Involves  a  finding, without  any  evidence  as 


Note,— Servant  does  not  asaume  risks  of  master's 
neglioenee, 

A  servant  assumes  all  risks  save  those  which  flow 
from  the  master's  negligence  in  his  duty  in  furnish- 
ing safe  machinery  and  keeping  the  same  In  repair, 
and  need  not  keep  the  implement  he  uses  in  repair 
or  search  for  or  report  defects,  unless  bound  to  do 
so  by  his  contract.  Missouri  Pac  R.  Go.  v.  Cren- 
Bhaw,  71  Tex.  840. 


A  servant  has  the  right  to  assume,  unless  the  dan- 
ger is  patent,  that  the  proper  oflicer  in  charge  of 
machinery  understands  the  nature  of  the  business 
and  approves  of  the  methods  of  operating  it,  and 
may  rely  upon  such  oflicer's  Judgment.  McBonald 
V.  Chicago,St  P.  M.  Jt  O.  B.  Go.  (Minn.)  48  N.  W. 
Bep.880. 

A  brakeman  has  a  right  to  assume  that  cars  which 
it  is  his  dutv  to  couple  are  In  good  order  tat  ooup-> 


See  also  9  L.  U.  A.  801 ;  12  L.  R.  A.   2!)7  ;  13  L.  R.  A.  817 ;  17  L.  R.  A.  460. 
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to  plalntifrs  height,  that  while  sitting  on  a  oaxhe 
wasstruok  on  the  head  by  an  aroh  four  feet  seven 
Inches  above  the  top  of  the  car. 

CBradley  and  Vann^  JJ.,  dissentj 

(December  8, 1880.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
ISecond  Department,  affirming  a  Judgment  of 
the  Orange  Circuit  in  favor  of  plaintiff  in  an 
^action  to  recover  damages  for  personal  injuries 
■alleged  to  have  resulted  from  defendant's  neg- 
ligence.   Betened. 

Plaintiff,  a  brakeman  empl<wed  by  defendant, 
was  in  the  discbarge  of  his  duty  upon  the  top 
of  a  car  in  a  train  while  it  was  passing  through 
« tunnel.  There  was  mid  way  througn  the  tun- 
nel an  arch  constructed  of  mason  work,  the 
height  of  which  from  the  track  was  considera- 
•bly  less  than  the  main  height  of  the  tun- 
nel. Of  the  existence  of  this  arch  plaintiff  had 
no  knowledge.  He  claimed  to  have  been  struck 
by  it  and  knocked  from  the  car^receiving  severe 
injuries,  to  recover  damages  for  which  he 
brought  this  suit. 

The  other  material  facts  f uDy  appear  in  the 
opinion. 

Mr.  Williftm  Vanamee*  with  Mr,  John 
B.  Kerr,  for  appellant. 

Mr.  T.  A.  Read  for  respondent. 

Brown*  J,,  delivered  the  opinion  of  the 
oourt: 

Assuming  that  the  plaintiff  was  struck  upon 
the  bead  by  the  brick  arch  within  the  tunnel, 
:and  that  he  was,  as  a  result  of  that  blow,  thrown 
from  the  cars,  and  injured,  I  think  there  was 
-ample  evidence  for  the  jury  to  determine  that 
the  defendant  was  guilty  of  neglect  producing 
the  accident,  and  that  the  plaintiff  was  free  from 
•carelessness  contributing  to  it  The  jury  were 
warranted  in  finding  that  the  only  notice  that 
the  plaintiff  had  of  the  existence  of  the  arch 
was  that  received  from  the  tell-tale.  This  was 
located  about  200  feet  west  of  the  west  entrance 
of  the  tunnel.  It  served  as  a  warning  of  the  ap- 
proach to  the  tunnel,  but  it  gave  no  notice  of  the 
obst  ruction  within  the  tunnel.  A  person  receiv- 
>Dg  its  warning,  and  noticing  the  height  of 
the  tunnel,  might  naturally  suppose  that  the 
height  at  the  entrance  would  be  maintained 
throughout  its  length;  and,  if  the  height  was 
«t  any  poiot  redua^,  that  notice  of  that  fact 
would  be  given.  Relying,  therefore,  upon 
what  would  be  apparent  to  his  observation, 
he  was  exposed  to  a  danger  of  whicli  he  had 
no  notice  or  information.  The  defendant 
evidently  i)erceived  the  weakness  of  this  part 
of  its  case,  and  gave  evidence  of  actual  notice 
of  the  existence  of  the  arch  to  plaintiff,  but 
upon  that  question  the  verdict  of  the  jury  is  in 
accord  with  the  plaintiff's  testimony.  The 
plaintiff  also  testified  that  he  was  instructed  to 


ride  upcm  the  top  of  the  cars  at  places  where  it 
might  be  necessary  to  apply  the  brakes.  He 
was  approaching  such  a  pomt  on  the  road  when 
the  accident  happened;  and  it  was  a  fact  for 
the  jury  to  determine  whether,  in  going  upon 
the  top  of  the  car  at  the  time  he  did.  be  was 
guilty  of  any  negligence.  Certainly,  if  he  had 
a  right  to  assume,  as  we  think  he  nad,  in  the 
absence  of  notice  as  to  the  existence  of  the  arch, 
that  there  was  room  in  the  tunnel  to  maintain 
a  standing  position,  he  would  not  necessarily 
be  careless  in  occupying  such  a  position  on  the 
car  near  his  post  of  duty.  The  difficult  ques- 
tion in  the  case  is  to  reconcile  the  plaintifTs 
theory  of  the  accident  with  the  evidence. 

It  appears  that  the  tunnel  at  the  west  entrance 
was  twenty  feet  high.  Two  hundred  feet  from 
the  entrance  the  brick  arch  began,  and  contin 
ued  for  a  distance  of  eighty-nve  feet.  It  re- 
duced the  height  of  the  tunnel  to  fifteen  feet 
nine  inches,  measured  from  the  rail.  The  plain- 
tiff testified  that  he  left  the  engine  and  went  on 
the  top  of  a  box-car,  and  sat  down.  His  exact 
words  are:  "I  was  sitting  down  on  the  box- 
car,— on  the  bead  box-car,— where  the  brake 
was.  I  went  out  on  the  boxcar  and  sat  down 
and  that  is  the  last  I  rememuer."  This  car  was 
identified  and  proven  by  a  witness  called  by 
plaintiff  to  have  been  eleven  feet  two  inches 
high  from  the  rail  to  the  foot-board  that  the 
men  walk  on,  in  the  center  of  the  roof.  There 
was  therefore  a  space  of  four  feet  and  seven 
inches  between  the  top  of  the  car,  where  plain- 
tiff was  sitting,  and  the  bottom  of  the  arch. 
There  was  a  cut  or  gash  on  i)lain tiff's  forehead 
which,  it  is  claimed,  he  received  by  coming  in 
contact  with  the  arch,  so  that  his  head,  to  have 
received  a  blow  at  that  point,  must  have  been 
at  least  four  feet  eight  inches  above  the  foot 
board  on  the  top  of  the  car.  The  plaintiff's 
counsel  in  his  brief  has  endeavored  to  show 
the  space  between  the  car  and  the  arch  to  have 
been  much  less;  but  the  measurements  appesr^ 
without  contradiction,  to  be  those  I  have  stated. 
The  theory  of  the  plaintiff's  case  was  that  be 
was  rendered  unconscious  by  a  blow  received 
on  bis  head  from  coming  in  contact  with  the 
arch,  and  that  he  was  carried  by  the  train  to  a 
point  about  800  feet  east  of  the  east  end  of  the 
arch,  where  he  fell  from  the  car,  and  was  run 
over,  and  his  foot  crushed.  That  he  might 
have  been  carried  to  the  point  where  he  was 
found  is  not  improbable;  but  that  he  could 
have  received  a  blow  .'on  the  head  from  the  arch 
while  sitting  upon  the  top  of  the  car  would  ap- 
pear to  be  physically  impossible. 

There  was  no  evidence  given  on  the  trial  as 
to  the  plaintiff's  size  or  height,  and  the  ar^- 
ment  is  now  made  that,  as  the  jury  saw  hfra, 
and  could  therefore  judge  of  his  size,  it  must 
be  assumed  that  it  was  not  impossible  for  his 
head  to  have  reached  as  hi^h  as  the  arch;  and 
the  learned  judge  who  presided  at  the  trial  ap- 
pears to  have  submitted  this  question  to  the 


Unff.    Goodrich  v.  New  York  Gent.  &  H.  R.  B.  Co. 
«  NT.  Y.  8.  B.  787. 

The  law  does  not  require  a  brakeman  to  know  ab- 
«oliite]y  all  the  defects  of  oonstruotion.  and  all 
obstructions  along-  the  line  of  the  railroad,  and  he 
is  not  obliged  to  be  on,  a  constant  lookout  for  de- 
fects and  obstructions.  Chlcaffo  ft  A.  R«  Co.  v. 
;rohnson,  2  West.  Bep.  888,  116  m.  206. 


A  railroad  company  is  liable  to  a  brakeman  of 
another  road.  Injured  by  the  defective  construction 
of  its  ststfon-house,  which  the  latter  road  uses. 
Nugent  V.  Boston,  C.  &  M.  B.  Co.  6  New  Eng.  Bep. 
866,  80  Me.  62.   See  Myhan  v.  Louisiana  Elect.  L.  ft 

P.  Co.  post, ;  Tftylor  v.  Bvansville  ft  T.  H.  B.  Co. 

post* 
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jury,  saying:  '  'If  the  plaintiff  was  sitting  down , 
it  is  for  you  to  say  whether  his  head  would  reach 
to  that  height."  The  verdict  of  the  Jury  rests 
upon  an  afiSrmative  answer  to  this  question; 
and  we  are  now  called  upon  to  say  whether  we 
will  accept  that  finding  and  sustain  the  judg- 
ment, or  whether  we  will  take  judicial  notice 
of  the  height  of  the  human  body,  and  the 
measurements  of  its  separate  parts,  and,  so  tak- 
ing notice  of  those  facts,  reverse  a  judgment 
that  is  based  upon  a  finding  clearly  contrarv  to 
the  laws  of  nature.  No  exception  was  taken 
to  the  charge;  but  by  an  exception  to  the  de- 
nial of  the  motion  to  dismiss  the  complaint, 
made  at  the  close  of  the  plaintiff's  case,  and  re- 
newed at  the  close  of  the  testimony,  on  the 
ground  that  the  facts  proven  were  Insufficient 
to  constitute  a  cause  of  action,  the  question  is 
properly  before  this  court.  Courts  are  not 
bound  to  take  judicial  notice  of  matters  of  fact. 
Whether  they  will  do  so  or  not  depends  on  the 
nature  of  the  subject,  the  issue  involved,  and 
the  apparent  Justice  of  the  case.  The  rule  that 
permits  a  court  to  do  so  is  of  practical  value  in 
the  law  of  appeal,  where  the  evidence  is  clearly 
insufficient  to  support  the  judgment.  In  such 
case  judicial  notice  may  be  taken  of  facts 
which  are  a  part  of  the  ^neral  knowledge 
of  the  country,  and  which  are  generally 
known,  and  have  been  duly  authenticated  in 
repositories  of  facts  open  to  all,  and  especially 
BO  of  facts  of  official,  scientific  or  historical 
character.  Thus  it  has  been  held  that  courts 
win  take  judicial  notice  of  matters  of  public 
history,  such  as  the  existence  of  the  late  civil 
war,  and  the  particular  acts  which  led  to  it 
(Swinnertony,  Columbian  Ins,  Co.  37N.Y.  174; 
Woods  V.  Wilder.  48  N.  Y.  164);  of  the  general 
course  of  business  in  a  community,  including 
the  universal  practice  of  the  banks  {Merchants 
Nat  Bank  v.  HaU.  88  N.  Y.  888;  Terkes  v.  Port 
JeroisNat  Bank,  69  N.  Y.  882-387);  that  books 
of  general  record,  giving  descriptions  and  stand- 
ing of  all  ships,  known  as  * 'American  Lloyds," 
••The  Green  Book."  and  "The  Record  Book," 
are  referred  to  bv  business  men  for  the  purpose 
of  ascertaining  tne  condition, capacity  and  value 
of  ships  {Slocomeh  v.  Orient  Mitt.  Ins.  Co.  108 
K  Y.  56,  68,  10  Cent.  Rep.  456);  of  the  value 
of  "pounds"  in  our  money,  and,  in  rendering 
Judgment,  convert  them  into  dollars  (Johnston 
V.  Hedden,  2  Johns.  Cas.  274);  of  the  expecta- 
tion of  human  life  {Johnson  v.  Hudson  River 
B.Co.^  Duer,  634):  of  the  course  of  seasons 
and  husbandry,  and  the  general  course  of  agri- 
culture, and  that  a  ctod,  at  a  certain  date, 
would  not  have  maturea  {Boss  v.  Boswell,  60 
Ind.  235;  Floyd  v.  Bicks,  14  Ark.  286);  of  the 
time  of  the  rising  and  setting  of  the  sun  and 
moon  {Case  v.  P&rew,  46  Hun,  57);  and,  gener- 
ally, of  those  things  which  happen  according 
to  the  ordinary  course  of  nature, — the  course 
of  time  and  the  movements  of  the  heavenly 
bodies,  the  coincidence  of  the  davs  of  the  week 
with  the  days  of  the  month,  orclinary  public 
fasts  and  festivals,  and  legal  weights  and  meas- 
ures (1  Green! .  Ev.  pt.  1  chap.  2,  §  5).  And, 
to  ascertain  such  well-known  facts,  recourse  is 
had  to  such  documents  and  references  as  are 
worthy  of  confidence. 

Within  this  rule  the  court  may  take  notice  of 
the  size  and  height  of  the  human  frame;  and, 
doing  so,  we  &ow  that  the  plaintiff's  head 
6L.R.A. 


could  not  have  reached  to  a  height  sufficient  U> 
come  in  contact  with  the  arch.  We  know  that 
the  average  height  of  man  is  less  than  6  feet; 
that  the  average  length  of  the  body  from  the 
lower  end  of  the  spine  to  the  top  of  the  head  is- 
less  than  thirty-six  inches;  that  this  measure- 
ment varies  but  little  in  adults;  and  that  the 
chief  difference  in  the  height  of  men  is  in  the- 
length  of  their  lower  limbs.  To  assume,  there- 
fore, as  we  must,  in  order  to  sustain  the  Judg- 
ment, tl^t  the  top  of  the  plaintiff's  head,  when 
in  a  sitting  position,  was  four  feet  seven  inchea^ 
above  the  board  on  which  he  was  sitting,  is  to- 
assume  him  to  have  been  not  only  far  above  the 
average  height  of  man,  but  of  a  height  beyond 
that  of  which  we  have  any  authentic  record. 
It  has  not  been  claimed  by  the  respondent  that 
the  plaintiff  was  a  man  of  extraordinary  height, 
and,  if  he  was,  I  think  a  fact  so  rare  in  the- 
course  of  nature  should  be  made  apparent,  in 
some  way,  on  the  record.  It  can  be  asserted, 
I  think,  without  contradiction,  that  a  man 
whose  forehead  would  be  four  feet  seven  inch- 
es above  a  seat  upon  which  he  was  sitting 
would  have  a  frame  at  least  nine  feet  high. 
History  affords  no  authenticated  instance  of 
men  attaining  such  height.  Buffon,  in  his- 
Natural  History,  records  instances  of  men  at- 
taining extraordinary  heights,  but  modern 
writers  do  not  accept  his  statements.  Pliny 
tells  of  an  Arabian  nine  feet  high,  but  the 
story  is  not  authenticated.  In  the  article  upon 
"Giants,"  In  the  Encyclopedia  Brittanica,  it  is 
stated  that  the  tallest  man  whose  stature  ha» 
been  authentically  recorded  was  Frederick  the- 
Great's  Scottish  giant,  who  was  eight  feet  three 
inches  tall.  In  the  College  of  Surcreons,  in 
London,  there  is  a  skeleton  of  an  Irishman, 
who  was  named  "Charles  Bieme,"  which  meas- 
ures eight  feet.  Such  heights  are  of  rare  oc- 
currence, and  the  height  of  nine  feet  has  prob- 
ably never  been  attained  by  man. 

Suppose  the  proof  had  shown  that  upon  ap- 
proaching the  entrance  to  the  tunnel  the  plain- 
tiff was  standinci:  up,  and  his  body  had  been 
found  between  tne  entrance  and  the  west  end 
of  the  arch.  Would  it  be  assumed  that  his 
head  had  struck  the  roof  of  the  tunnel,  which 
would  have  been  eight  feet  ten  inches  above 
the  top  of  the  car?  In  other  words,  would  the 
court,  to  sustain  the  judgment,  assume  him  to- 
have  been  over  eight  feet  and  ten  inches  in 
height?  Yet  that  assumption  would  call  for 
no  greater  exercise  of  the  imagination  than  to 
suppose  his  head  to  have  reached  the  bottom 
of  the  arch  when  he  was  in  a  sitting  posture. 
To  assume  either  fact  requires  us  to  believe  the 
plaintiff  was  nearly,  if  not  fully,  nine  feet  in 
height. 

I  think,  therefore,  the  court  may  take  judi- 
cial notice  of  the  fact  that  a  man  could  not 
strike  his  head  against  an  obstruction  four  feet 
and  seven  inches  above  the  place  on  which  he 
was  sitting;  and,  that  being  so,  the  negligence 
of  the  defendant  was  not  established.  In  no 
other  way  or  manner  is  it  suggested  that  the 
defendant  was  negligent,  except  in  the  main- 
tenance of  the  arch,  and  the  failure  to  warn  the 
plaintiff  of  its  existence.  Unless  the  plaintiff's 
injuries  can,  by  a  preponderance  of  evidence,^ 
be  attributed  to  those  causes,  his  case  must  fail. 
Unless  the  proof  shows  that  he  struck  bis  head 
against  the  arch,  the  judgment  can  only  be  sus- 
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tainedon  pure  specalation.  There  are  numer- 
ous ways  in  which  the  accident  mi^ht  have 
happened,  but  none  other  have  any  support  in 
ttie  testimony;  and  if  the  caae  is  left  in  such  a 
condition  that  it  is  just  as  possible  the  injury 
came  from  one  cause  as  another  the  Judgment 
must  be  reversed.  Taylor  v.  Yanken,  105  N.  Y. 
203,  7  Cent.  Rep.  280. 

It  has  been  said  that  an  appellate  court  will 
not  take  Judicial  notice  of  facts  not  proven  on 
the  trial,  for  the  purpose  of  reversing  a  judg- 
ment. While  all  reasonable  intendments  should 
be  indulged  in  to  support  a  Judgment,  the  court 
is  not  caUed  upon  to  assume  the  existence  of  a 
fact  which  is  contrary  to  the  ordinary  course 
of  nature*  solely  because  the  party  raising  the 
question  did  not  give  oral  testimony  upon  it  at 
the  trial.  In  a  case  like  this,  in  which  it  is 
well  known  that  it  can  be  submitted  to  a  jury 
with  generally  but  one  result,  the  judgment 
shoulanot  be  upheld  when  it  is  apparent  that 
the  verdict  is  not  supported  by  the  evidence. 
Here  the  finding  which  must  exist  to  support 
the  Judgment  u  so  contrary  to  our  general 


knowledge,  and  so  far  outside  of  common  oc- 
currence, that  it  may,  in  the  absence  of  further 
groof,  be  regarded  as  contrary  to  nature^  and 
ence  untrue;  and  substantial  justice  will  be 
done  by  reversing  the  judgment,  and  granting 
a  new  trial.  Upon  such  trial,  if  the  plaintiff 
was  a  giant  in  stature,  or  if,  as  claimed  by  the 
learned  counsel  for  respondent,  the  space  above 
the  car  was  less  than  I  have  stated,  such  facte^ 
may  be  made  clear. 

The  judgment  should  be  reversed,  and  a  nem 
trial  granted,  costs  to  aMde  event. 

Follett,  Oh,  J.,  and  Potter  and  Parker^ 
JJ.,  concur;  Haisht*  J.,  not  sitting. 

Bradley  and  Vann,  JJ,^  dissent, 'for  the^ 
reason  that  the  ground  upon  which  Judge- 
Brown  founds  his  qpnclusion  was  not  specifi- 
callv  raised  at  the  tnal,  and  it  does  not  neces- 
sarily^ appear  that  it  might  not  have  been  obvi- 
ated if  it  had  been  so  raised  there;  and  that« 
in  such  case,  judicial  notice  of  a  fact  upon 
which  no  evidence  was  given  or  point  made  oa 
the  trial  should  not  be  t&en  for  tiie  purpose  of 
reversing  a  judgment. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


HOPEWELL  MILLS 

V, 

TAUNTON  SAVINGS  BANK  et  ak 


(.... 


-..) 


1*  In  determining  whether  an  article  Is 
a  fixture*  its  nature  and  the  object,  effect  and 
mode  of  Its  annexation  are  all  usually  to  be  oon- 
sldered. 

2.  Articles  placed  in  a  building  sub- 
ject to  a  mortgage*  by  the  mort«raeror  or 
those  clahnin^r  under  nim,  to  carry  out  the  ob- 
vious purpose  for  which  it  was  erected  or  per- 
manently to  increase  its  value  for  occupation  or 


use,  become  a  part  of  the  realty  although  re- 
movable without  injury  either  t<y  themselves  or 
the  building. 

8*  Machinery  in  a  cotton  mill*  procured 
for  use  in  manufacturing  cotton  doth,  most  of  it 
beiner  heavy  and  not  intended  to  be  moved  from 
place  to  place,  but  when  put  in  position  to  be 
used  with  the  building  until  worn  out  or  for  some- 
unforeseen  cause  the  real  estate  is  put  to  a  dif- 
ferent use,  constitutes  part  of  the  realty. 

4.  liOom  beams*  although  not  fastened  to  the- 
looms  or  to  the  buildings,  constitute  part  of  th& 
realty  when  the  looms  to  which  they  belong  are- 
permanently  fixed  in  a  cotton  mllL 
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Norm,— Fixtures^  what  eonstlitute. 

Whether  a  structure  is  a  fixture  or  not  depends 
on  the  nature  and  character  of  the  act  by  which  it 
is  put  in  its  place,  and  the  purpose  for  which  It  is 
intended  to  be  used.  Atchison,  T.  &  S.  F.  R.  Go.  v. 
Morgan  (Kan.)  4  L.  R.  A.  284. 

Ice  in  an  ice-house  on  premises  sold  for  hotel  pur- 
poses will  pass  as  a  fixture.  Hill  v.  Munday  (Ky.)  i 
L^  R,  A.  674,  note 

A  baker^s  oven  inseparable  from  the  building  is  a 
fixed  structure  not  removable  by  the  tenant.  Col- 
lamore  v.  Gillis  (Maas.)  5  L.  &  A.  150. 

A  scale  which  would  be  a  real-estate  flxtiure, 
would  be  covered  by  the  mortgage.  McGorrisk  v. 
Dwyer  (Iowa)  5  L.  &  A.  604. 

Machinery  which  constitutes  the  motive  power 
of  the  factory  is  a  fixture,  and,  as  between  mort- 
gagor and  mortgagee,  passes  to  the  latter.  Dudley 
T.  Oelghton,  8  Cent.  Bep.  284, 67  Md.  44;  McKim  v. 
Mason,3Md.Ch.lfi6. 

Steam  engines  and  boHers  with  their  appliances, 
that  supply  the  motive  power  of  machinery,  and, 
for  the  purpose  of  use,  are  usually  stably  attached 
to  the  realty,  pass  by  a  conveyance  or  mortgage 
of  the  land.  1  Bohouier,  Pers.  Prop.  165;  Ewell, 
Fixt.  290;  1  Washb.  Heal  Prop.  8;  dSse  Mfg.  0>.  v. 
Garren,  11  West.  Rep.  288,  45  Ohio  St.  289. 

Ihe  motive  power  of  a  cotton  mill,  coDsisting  of 
a  boiler,  engine,  eta,  passed  to  the  mortgagee, 
even  when  they  were  placed  upon  the  land  after 
•  L.RA, 


the  mortgage  was  executed.  Dudley  v.  Oreighton^ 
8  Gent.  Rep.  284, 67  Md.  44;  Winslow  v.  Merchants 
Ins.  C!o.  4  Met.  906 ;  Powell  v.  Monson  &  B.  Mfg.  Oo. 
3  Mason,  459 ;  Farrar  v.  Stackpole,  0  Me.  154 ;  Vocr- 
his  V.  Freeman,  2  Watts  &  8. 116 ;  Kirwan  v.  Latour, 
1  Har.  &  J.  280. 

The  criterion  of  an  Immovable  fixture  is  stated  in 
Binkley  v.  Forkner,  3  L.  R.  A.  33,  note,  117  Ind.  176. 

Where  in  the  case  of  machinery  the  principal 
part  becomes  a  fixture  by  actual  annexation  to  tho- 
soil,  such  parts  of  it  as  may  be  not  so  physically  an- 
nexed, but  which  if  moved  would  leave  the  priuci* 
pal  thing  unfit  for  use,  are  considered  constructive- 
ly  annexed.    Dudley  v.  Crelghton,  supra. 

Thus  the  key  of  a  lock,  the  sail  of  a  windmill,  th» 
leather  belting  of  a  saw-mill,  although  actually 
severed  from  the  principal  thing,  and  stored  else- 
where, pass  by  constructive  annexation.  They 
must  be  such  as  to  go  to  complete  the  machinery, 
which  is  affixed  to  the  land,  and  which  if  removed 
would  leave  the  principal  thing  incomplete  and  un-  . 
fit  for  use.  Ibid.;  Beardsley  v.  Ontario  Bank,  SI 
Barb.  610;  Bumside  v.  TwitchoU,  43  N.  H.  390. 

For  fixtures  as  between  mortgagor  and  mort- 
gagee, see  Southbrtdge  Sav.  Bank  v.  Mason,  1  L. 
R.  A.  850.  note,  147  Mass.  600. 

The  surrender  of  leased  premises  by  operation  of 
law  vests  the  landlord  with  the  title  of  any  struc-^ 
tures  remaining  thereon.   Bedlow  v.  Kew  York     w 
Floating  Dry  Dock  Co.  2  L.  B.  A.  629, 112  N.  T.  268. 


See  also  16  L.  R.  A.  305. 
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APPEAL  from  a  judgment  of  the  Superior 
Court,  Suffolk  County,  in  favor  of  defend- 
ants in  an  action  for  conversion  of  machinery 
in  a  cotton  mill.    Judgment  for  defendants, 

Tlie  machinery  in  question  had  been  placed 
by  the  owners  of  the  mill,  which  was  subject 
to  mortgage,  and  the  action  was  brought  by 
the  owners  of  the  mill  at  the  time  of  foreclos- 
"ure  to  recover  from  purchasers  claiming  title 
tmder  the  foreclosure  sale  for  the  alleged  con- 
Tersion  of  the  machinery. 

Messrs.  Thos.  L.  IiiTermore»  Frederick 
P.  Fish  and  Wm.  K.  Richardson*  for 
plaintiff: 

The  loom  beams  were  laid  upon  the  looms 
«nd  steadied  by  a  rope  with  a  weight  attached, 
but  were  in  no  way  fasteped  to  the  looms  or 
to  the  mOl.  They  were  not  peculiarly  adapted 
for  use  in  this  mill  alone.  Such  articles  are 
not  a  part  of  the  realty. 

Pierce  v.  George,  108 Mass.  78-83;  HdCbrook^. 
Cfiamberlin,  116  Mass.  155-162;  Fa/*(jr  v.  Sher- 
man, 20  Wend.  686-665;  Hutchinson  v.  Kay, 
^  Beav.  418;  Es  parte  AsUmry,  L.  R.  4  Ch. 
<8(>-688;  Longbottom  v.  Berry,  L.  R  5  Q.  B. 
128-129. 

The  machines  were  not  part-  of  the  realty 
because,  although  in  some  sense  attached  to  the 
freehold,  yet  they  could  be  easily  discon- 
nected, and  were  capable  of  being  used  in 
any  other  building  erected  for  similar  pur- 


Gale  V.  Ward,  14  Mass.  852;  McGonneU  y. 
Blood,  128  Mass.  47;  HubbeU  v.  Eaet  Gambridjge 
F,  C,  Sat.  Bank,  182  Mass.  447;  Maguire  v. 
Park,  140  Mass.  21-27;  Gooper  v.  Johnson,  8 
I^ew  Eng.  Rep.  188,  148  Mass.  108. 

In  the  following  cases  looms  and  other  ma- 
<chines  similar  to  those  now  in  question,  which 
were  screwed  to  the  floor  and  which  were 
•placed  in  factories  to  carry  out  the  obvious 
purpose  for  which  the  factories  were  built, 
were  held  to  be  personal  property: 

BUincke  v.  Bogers,  26  «.  J.  Eq.  568,  565-568; 
Voorhees  v.  McGinnis,  48  N.  Y.  278-286;  Hill 
V.  WentwortK  28  Vt.  428-487;  Fullam  v. 
JSUams,  30  Vt.  443-462;  Gase  Mfg.  Go.  v.  Gar- 
ten, 11  West.  Rep.  288,  45  Ohio  St.  289,  800; 
Gapen  v.  Peckham,  85  Conn.  88;  McKim  v. 
Mason,  8  Md.  Ch.  186,  189.  191,  201. 

Similar  machines  used  in  the  manufacture 
-of  woolen  and  linen  in  buildings  which  did  not 
appear  to  have  been  expressly  erected  for  fac- 
tories, were  held  to  be  chattels  in  the  follow- 
ing cases: 

Murdoch  v.  Gxfford,  18  N.  T.  28;  Gresson  v. 
StovJi.  17  Johns.  117;  Teaf  v.  Hewitt,  1  Ohio 
St.  511,  58WW9;  Keder  v.  Kecler,  31  N.  J.  Eq. 
181, 191 ;  Swift  V.  Thompson,  9  Conn.  68;  Wheeler 
▼.5tede;Z,40!Mich.  698. 

The  principle  of  law  applicable" to  this  case 
is  well  stated  in  Bogers  v.  Brokaw^  25  N.  J.  Eq. 
496,  as  follows:  "Movable  machines  like  these 
whose  numbei  and  permanency  are  contingent 
•  on  the  varying  circumstances  of  the  business, 
and  liable  to  be  taken  in  or  out  as  exi^ncies 
may  require,  are  different  in  nature  and  legal 
character  from  the  steam  engine,  boilers  and 
other  articles  secured  hj  masonry  or  other  sub- 
stantial annexation,  designed  to  be  permanent 
«nd  indispensable  to  the  enjoyment  of  the 
freehold."  This  case  was  approved  in  Pope  v. 
Jackson,  66  Me.  162-166. 
«  L.  R.  A. 


Messrs,  W.  H.  Fox  and  A.  M.  Alf^er,  for 

defendants: 

Whatever  is  placed  in  a  building  subject  to  a 
mortgage,  by  a  mortgagor,  or  those  claiming 
under  him,  to  carry  out  the  obvious  purpose  for 
which  it  was  erected,  or  permanentlv  to  in- 
crease its  value  for  occupation  or  use,  becomes 
a  part  of  the  realty,  although  it  mav  be  removed 
without  injury  to  itself  or  the  building. 

Fierce  v.  Gfeorge,  109  Mass.  78;  Mc&nneU  v. 
Blood,  128  Mass.  47;  Southbridge  Sa/v.  Bank  v. 
Ekeeter  Maeh.  Works,  127  Mass.  545;  Smith  Pa- 
per Go.  V.  Servin,  180  Mass.  518;  Maguire  v. 
Park,  140  Mass.  21;  Sout^tbridge  San.  Bank  v. 
Mason,  1  L.  R.  A.  850,  7  New  Eng.  Rep.  165, 
147  Mass.  500. 

In  conformity  to  this  rule,  machinery  has 
been  held  to  be  realty  as  follows: 

Machines  for  working  iron,  placed  in  abuild- 
ingerected  and  used  for  a  machine  shop. 

Winslow  V.  Merchants  Ins.  Go.  4  Met.  814. 

Polishing  frames,  fan  blowers,  punches,  etc., 
in  a  machine  shop  built  and  occupied  for  the 
purpose  of  making  heel  and  toe  plates.and  shoe 
nails. 

Pteree  r.  George,  108  Mass.  82. 

An  iron  table  placed  in  a  factory  for  the  man- 
ufacture of  plate  glass,  and  used  for  rolling 
molten  glass. 

Smith  Paper  Go.  v.  Servin,  180  Mass.  518. 

A  drill  placed  iil  a  building  adapted  and  de*. 
signed  for  a  machine  shop,  or  other  manufac- 
turing purposes. 

Southbridge  San.  Bank  v.  8tef>ens  Tod  Go.  180 
Mass.  547. 

Looms,  dressers,  carding  machines,  pickers, 
spoolers,  etc.,  put  into  a  building  erected  and 
used  for  a  woolen  mill. 

Parsons  v.  Gopeland,  38  Me.  587. 

In  England  looms  in  a  woolen  mill  (Holland 
V.  Hodgson,  L.  R  7C.  P.  828),  spinning  mules, 
sizing,  drying  and  warping  machines,  a  brush- 
ing machine,  and  other  machines  placed  in  a 
building  erected  as  a  woolen  mill,  and  applica- 
ble to  the  purpose  of  manufacturing  woolen 

GTOOds. 

Longbottom  v.  Berry,  L.  R  5  Q.  B.  123. 

In  Gttumy>a  Woolen  MiU  Go.  v.  Hawley,  44 
Iowa,  57,  the  machinery  of  a  woolen  mill  con- 
sisting of  looms,  carders,  breakers,  etc.,  was 
held  to  be  a  part  of  the  realty.  A  like  decision 
was  made  in  McBea  v.  GentraX  Nat.  Bank,  66 
N.  Y.  490,  as  to  machinery  for  manufacturing 
twine  placed  in  a  building  erected  as  a  twine 
factory;  in  Murdoch  v.  Harris^  20  Barb.  407, 
as  to  looms  in  a  woolen  mill;  in  Delaware,  L. 
dt  W.  B.  Go.  V.  Ga^ord  Iron  Go.  86  N.  J.  Eq. 
452,  as  to  machinery  for  makingnails  in  a  nail 
mill;  in  Voorhis  v.  Freeman,  2  Watts  &  S.  116, 
as  to  rolls  which  were  part  of  the  machinery  of 
an  iron  rolling  mill;  in  Harlan  v.  Harlan,  15 
Pa.  507,  as  to  a  picker  and  speeder  in  a  woolen 
mill;  in  Lyle  v.  Palmer,  42  Mich.  814,  as  to 
looms,  spinning  jacks,  carding  machines,  etc., 
constituting  the  ordinary  machinery  of  a  wool- 
en factory,  propelled  by  a  water  wheel  with 
shaft  and  belting. 

The  rule  is  recognized  also  in  Boddy  v.  Brick, 
4  Cent.  Rep.  850,  42  N.  J.  Eq,  225;  HiU  v. 
Farmers  d  M.  Nat.  Bank,  97  U.  S.  450  (24  L. 
ed.  1051);  Belawa/re,  L.  AW.B.  Go.  y.  Gaford 
Iron  Go.  86  N.  J.  Eq.  452,  455,  and  cases  there 
cited;  Lathrop  v.  Blake,  28  N.  H..46. 
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The  distinction  between  aflSidng  machines  to 
carry  out  the  obvious  purpose  for  which  a 
I  .]jt(l:n.^  was  erected,  anaaffixine  them  merely 
(o  steady  them  for  use,  is  well  shown  by  Par- 
^M  V.  Xkypdaiid^  88  Me.  537,  and  Pc»p0T.  Ja6kr 
•wn,  65  Me.  165. 

B[nowlton»  J.,  delivered  the  opinion  of  the 
court: 

This  case  is  submitted  on  an  agreed  statement 
•of  facts;  and  since  the  burden  of  proof  is  on 
the  plaintiff,  there  must  be  Judgment  for  the 
defendants  unless  the  facts  stated  establish  the 
i^laintifTs  title. 

There  is  some  conflict  of  authority  in  differ- 
-ent  jurisdictions  in  regard  to  the  question  when 
machines  placed  in  a  building  become  fixtures 
which  pass  with  a  conveyance  of  the  real  estate. 
In  this  Commonwealth  the  general  principles 
-applicable  to  such  cases  have  often  been  con- 
sidered and  are  well  established;  but  there  is  fre- 
quently difficulty  in  the  application  of  them  to 
particular  cases. 

The  character  of  the  property  as  real  or  per- 
gonal may  be  fixed  by  contract  with  the  owner 
of  the  real  estate  when  the  article  is  put  in  po- 
sition; but  such  a  contract  cannot  affect  the 
rights  of  a  mortgagee,  or  of  an  innocent  pur- 
chaser without  notice  of  it  Hunt  y.  Bap 
State  Iran  Co,  97  Mass.  279;  Thompton  v.  Vin- 
ton, 121  Mass.  189;  Souihbridffe  Sat),  Bank  y. 
Exeter  Maeh.  Works,  127  Mass.  645;  Case  J^g. 
Co,  Y.  Garven,  45  Ohio  St  289. 11  West  Rep. 
^83. 

Except  in  cases  where  a  contract  determines 
the  question,  a  machine  placed  in  a  building  is 
found  to  be  real  estate  or  personal  property 
from  the  external  indications  which  show 
whether  or  not  it  belongs  to  the  building  as  an 
article  designed  to  become  a  part  of  it,  and  to 
be  used  with  it  to  promote  the  object  for  which 
ii  was  erected,  or  to  which  it  has  been  adapted 
and  devoted, — an  article  intended  not  to  be 
taken  out  or  used  elsewhere  unless  by  reason 
of  some  unexpected  change  in  the  use  of  the 
building  itself.  The  tendency  of  the  modern 
cases  is  to  make  this  a  question  of  what  was 
the  intention  with  which  the  machine  was  put 
in  place.  Southbridge  San,  Bank  y.  Exeter 
Maeh.  Works,  127  Mass.  645;  Turner  y.  Wmt- 
uorth,  119  Mass.  459;  Allen  y.  Mooney,  180 
Mass.  155;  Smith  Paper  Oo,  v.  SetDin,  130  Mass. 
613;  HvhbeU  v.  East  Cambridge  F.  0.  Sav, 
Bank,  132  Mass.  447;  Maguire  v.  Park,  140 
Mass.  21;  McBea  v.  Central  Nat,  Bank,  66  N. 
Y.  490;  HiU  v.  Farmers  &  M,  Nat,  Bank,  97 
U.  8.  450  [24  L.  ed.  1051];  Ottum^wa  Woolen 
MiU  Co,  Y.  Eawley,  44  Iowa.  57. 

These  cases  seem  to  recognize  the  true  prin- 
ciple  on  which  the  decisions  should  rest  Only 
it  should  be  noted  that  the  intention  to  be 
fought  is  not  the  undisclosed  purpose  of  the  ac- 
tor, but  the  intention  implied  and  manifested 
by  his  act  It  is  an  intention  which  settles, 
not  merely  his  own  rights,  but  the  nghts  of 
others  who  have  or  who  may  acquire  interests 
in  the  propertv.  They  cannot  know  his  secret 
purpose,  and  their  rights  depend,  not  upon  that, 
but  upon  the  inferences  to  be  drawn  from 
what  is  external  and  visible.  In  cases  of  this 
kind  everv  fact  and  circumstance  should  be 
vunsifierM  which  tends  to  show  what  intention 
6L.ItA. 


in  reference  to  the  relation  of  the  machine  to 
the  real  estate  is  properly  imputable  to  him 
who  put  it  in  position. 

Whether  such  an  article  belongs  to  the  real 
estate  is  primarily  and  usually  a  Question  of 
mixed  law  and  fact  Allen  v.  Mooney,  180 
Mass.  155j  Turner  Y.  WVn/i«>r<A,  119  Mass.  459; 
Maguire  v.  Park,  140  Mass.  21;  Carpenter  v. 
Walker,  140  Mass.  418,  1  New  Eng.  Rep.  586; 
Southbridge  Sav,  Bank  y.  Mason,  147  Mass.  500, 
1  L.  R  A.  850,  7  New  Eng.  Rep.  165. 

But  the  principal  facts  when  stated  are  often 
such  as  will  permit  no  other  presumption  than 
one  of  law.  It  is  obvious  that  in  most  cases 
there  is  no  sm^le  criterion  by  which  we  can 
decide  the  question.  The  nature  of  the  article, 
and  the  object  the  effect  and  the  mode  of  its 
annexation  are  all  to  be  considered.  In  this 
Commonwealth  it  has  been  said  that  "whatever 
is  placed  in  a  building  subject  to  a  mortgage, 
by  a  mortgagor  or  those  claiming  under liim, 
to  carry  out  the  obvious  purpose  for  which  it 
was  erected,  or  permanentlv  to  increase  its 
value  for  occupation  or  use,  necomes  a  part  of 
the  realty,  although  it  may  be  remoYed  without 
injury  to  itself  or  the  building."  Pierce  y. 
George,  106  Mass.  78;  Soutfibridge  Sav.  Bankw. 
Mason,  supra. 

This  rule  generally  prevails  in  other  Jurisdic- 
tions. Parsons  y.  tkrpeHand,  88  Me.  537;  Hol- 
land Y.  Hodgson,  L.  R.  7  C.  P.  828;  Longbotiom, 
Y.  Berry,  L.  R  5  Q.  B.  128;  MeBea  v.  Central 
Nat.  Bank,  66  N.  Y.  490:  HiU  y.  Farmers  db 
M.  Nat,  Bank,  97  U.  S.  450  [24  L.  ed.  1051]; 
Harlan  y.  Harlan,  15  Pa.  507;  Delaware,  L,  <ft 
W.  B.  Co.  V.  Oaford  Iron  Co,  86  N.  J.  Eq.  462; 
BoddyY,  Brick,  42  N.  J.  Eq.  225.  4  Cent  Rep. 
850;  Ottumwa  Woolen  MiU  Co.  y.  Hatoley,  44 
Iowa,  57. 

We  are  of  opinion  that  it  is  applicable  to  the 
case  at  bar.*  The  building  mortgaged  was  a 
cotton  mill,  and  the  machinery  in  controversy 
was  all  procured  for  use  in  manufacturing 
cotton  cloth.  Most  of  it  was  heavy,  and  there 
is  much  to  indicate  that,  while  there  were 
changes  in  the  kinds  of  goods  manufactured, 
the  machines  were  not  of  a  kind  intended  to  be 
moved  from  place  to  place,  but  to  be  put  in 
position  and  there  used  with  the  building  until 
thev  should  be  worn  out,  or  until,  for  some 
unforeseen  cause,  the  real  estate  should  be 
changed  and  put  to  a  different  use.  Of  most  of 
them  it  is  said  in  the  agreed  statement  that  they 
were  fastened  to  the  floor  for  the  purpose  of 
steadyin£[  them  when  in  use;  but  it  is  also  said 
that  this  is  not  a  statement  of  the  only  purpose 
for  which  they  were  fastened.  They  seem  to 
have  been  attached  to  the  building  and  con- 
nected with  the  motive  power  with  a  view  to 
permanence.  The  loom  beams  are  essential 
parts  of  the  looms,  and  although  they  are  not 
fastened  to  the  looms,  but  are  laid  upon  them 
when  in  use,  they  are  no  less  real  estate  than 
those  parts  of  the  looms  which  are  annexed  to 
the  realty.  No  suggestion  is  made  in  regard  to 
any  other  part  of  the  property,  which  calls  for 
a  distinction  between  different  articles. 

We  are  of  opinion  that  the  agreed  facts  do  not 
show  that  the  machinery  was  personal  property, 
for  which  trover  can  be  maintained,  and  the 
entry  must  be — 

Judgment  for  the  drfendants. 
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UNITED  LINES  TELEGRAPH  CO. 

(40  Fed.  Rep.  806.) 

A  federal  eonrt  eapiiiMyt  by  attachment  of 
property  within  the  district  where  siiit 
is  brought  acquire  Jariadiction  to  render 
judgrment  againet  such  property,  where  the  owner 
is  not  a  resident  of  the  district  and  Is  not  legally 
found  and  served  therein  so  as  to  authorize  a  per- 
sonal judprment.  This  rule  is  not  changed  by  the 
Act  of  Congress  of  March  a,  1887. 

(November  14, 1889.) 

ACTION  at  law  against  defendant's  property 
•by  attachment.    On  demurrer  to  defend- 
ant's plea  to  the  jurisdiction.     Overruled. 
The  facts  are  fully  stated  in  the  opinion. 
Messrs,  Morris  W.  Seymour  and  Wil- 
liam O.  Wilson  for  plaintiff,  in  support  of 
the  demurrer. 

Messrs.  W.  W.  Hyde  and  Robert  O.  In- 
fl^ersoU  for  defendant,  contra, 

Shipman,  J.,  delivered  the  following  opin- 
ion: 

The  question  at  issue  in  this  action  at  law 
arises  upon  the  plaintiff's  demurrer  to  the  de- 
fendant's plea  to  the  jurisdiction  of  the  court. 
The  complaint  alleges  that  the  plaintiff  is  a  cit- 
izen of  the  State  of  Connecticut,  and  that  the 
defendant  is  a  corporation  existing  under  the 
laws  of  the  State  of  Now  York,  and  a  citizen 
of  said  State,  and  carrying  on  business  in  the 
State  of  Connecticut,  and  having  an  office  in 
Hartford,  in  said  Slate. 

Section  910  of  the  General  Statutes  of  Con- 
necticut provides  as  follows;  '*When  the  de- 
fendant is  not  a  resident  or  inhabitant  of  this 
State,  and  has  estate  within  the  same  which  is 
attached,  a  Copy  of  the  process  and  declaration 


or  complaint,  with  a  return  describing  the  ea- 
tate  attached,  shall  be  left  by  the  officer  with 
the  agent  or  attorney  of  the  defendant  in  this* 
State;  and  when  land  is  attached  a  like  copy 
shall  be  left  in  the  office  of  the  town  clerk  of 
the  town  where  the  land  lies,  as  in  cases  where 
the  defendant  l)elongs  to  this  State;  and,  if  the 
defendant  has  no  agent  or  attorney  within  this 
State,  a  like  copy  shall  be  left  with  him  who 
has  charge  or  possession  of  the  estate  attached. '^ 

Section  908  of  the  same  Statutes  provides 
that  "in  actions  against  towns,  societies,  com- 
munities or  corporations,  the  service  of  the 
process  by  the  omcer  bv  leaving  a  true  and  at- 
tested copy  of  it,  and  of  the  accompanying  dec- 
laration or  complaint,  with  or  at  the  usual  place 
of  abode  of  their  clerk,  or  either  of  the  select- 
men or  committee,  or  the  secretary  or  cashier, 
or,  in  ca*^  of  a  private  corporation  having  no 
secretary  or  cashier,  at  the  principal  place  in 
this  State  where  such  corporation  transacts  its 
business,  or  exercises  its  corporate  powers,  shall 
be  sufficient.  When  a  corporation  doing  busi- 
ness in  this  State  has  no  secretary  or  cashier 
resident  in  this  State,  service  of  process  upon  a 
resident  director  shall  be  good  and  effectual 
service." 

The  return  of  the  marshal  declares  that  he 
attached,  as  the  property  of  the  defendant,  di- 
vers articles  of  personal  property  situated  in  the 
offices  of  the  defendant  in  five  towns  of  the 
State,  viz.:  New  Haven,  Hartford,  Meriden, 
Bridgeport,  and  the  Borough  of  Willimantic, 
in  the  Town  of  Windham,  and  left  true  and 
attested  copies  of  the  writ,  and  of  his  indorse- 
ment thereon,  with  five  named  persons,  who 
have  "the  charge  and  possession  of  said  estate 
of  the  defendant  so  attached "  at  the  several 
places  before  named;  "the  defendant  not  being 
a  resident  or  inhabitant  of  this  Slate,  and  not 
having  any  known  agents  or  attorney  in  the 
same,  and  being  absent  therefrom."  By  chap- 
ter 9  of  the  Public  Acts  of  Connecticut,  which 


Note.— JurtodicMon,  United  States  aircuit  court;  not 
conferred  by  attachment  process. 

A  court  created  within  and  for  a  particular  terri- 
tory is  bounded  In  the  exercise  of  its  power  by  the 
limits  of  such  territory.  Picquet  v.  Swan,  5  Mason, 
85;  Ex  parte  Graham,  8  Wash.  C.  C.  456;  Desty,  Fed. 
Proc.  147. 

Whatever  may  be  the  extent  of  the  Jurisdiction 
over  the  subject  matter  in  a  suit,  in  respect  to  Ju- 
risdiction over  persons  and  property,  it  can  only  be 
exercised  within  the  limits  of  the  Judicial  district. 
Toland  v.  Spragrue,  37  U.  &  Di  Pet.  800  (9  L.  ed.  lOOd); 
Picquet  V.  Swan,  supra. 

The  circuit  court  has  Jurisdiction  only  over  the 
inhabitants  of  the  district,  or  persons  found  there- 
in and  served  with  process.  Pollard  v.  Dwight,  8 
U.  S.  4  Cranch,  424  (2  L.  ed.  666);  Anderson  v.  Shaffer, 
10  Fed.  Rep.  266. 

Where  a  citizen  of  the  United  States  Is  a  resident 
in  a  foreign  country  the  circuit  court  has  no  Juris- 
diction over  a  suit  brought  by  an  alien  although  he 
has  property  within  the  district  which  may  be  at- 
tached.   Picquet  V.  Swan,  supra. 

The  circuit  court  has  no  Jurisdiction  in  attach- 
ment suits  against  a  nonresident  without  the  dis- 
trict. HoUingsworth  v.  Adams,  2  U.  S.  2  Dall.  896 
(t  L.  ed.  481):  Toland  v.  Sprague,  supra;  Chaffee  v. 
a  L.  R.  A. 


Hayward,  61  U.  S.  20  How.  206  (16  L.  ed.  804):  Day  v» 
Newark  India  Rubber  Mfg.  Co.  1  Blatchf.628:  Sad- 
dler  V.  Hudson.  2  Curt.  6;  Mauldin  v.  Carll,  8  Hughes^ 
249;  Picquet  v.  Swan,  supra;  Richmond  v.  Drey  t'ous^ 
1  Sumn.  131;  Desty,  Rem.  Cans.  80. 

Section  915,  giving  to  district  and  circuit  courts 
similar  remedies  by  attachment  or  other  process* 
which  are  provided  by  the  laws  of  the  State  in  which 
such  courts  sit,  applies  only  when  procoRs  in  perso- 
nam has  been  served  on  the  defendant  (Chittenden 
V.  Darden,  2  Woods,  487);  and,  although  a  resident 
of  the  district,  defendant  cannot  be  proceeded 
against  by  attachment  unless  served  with  process 
in  the  district.   Sadller  v.  Fallon,  2  Curt.  570. 

Process  of  foreign  attachment  cannot  be  properly 
issued  by  the  circuit  court  in  cases  where  defend- 
ant is  domiciled  abroad,  or  not  found  within  the 
district,  so  that  it  can  be  served  upon  him,  an<l  this 
applies  to  corporations.  Myers  v.  Dorr.  13  Blntchf . 
2^;  Pollard  v.  Dwight,  8  U.  S.  4  Cranch,  424  (2  L.  ed. 
666). 

But  if  served  not  only  on  the  property  but  on  the 
defendant.  Jurisdiction  attaches.  North  v.  McDon- 
ald, 1  Biss.  57;  Anderson  v.  Shaffer,  10  Fed.  Rep.  266. 

An  assignee  appointed  by  a  bankrupt  court  of 
another  district  is  within  the  rule,  although  there 
is  property  withio  the  district.  Sbainwald  v.  Lew« 
Is,  5  Fed.  Rep.  510. 


1889. 


Hart.and  y.  United  Likeb  Tbleorafh  Go. 


^ere  passed  in  1880,  the  fixtures  of  a  telegraph 
<x>inpany  in  Ibis  State  can  be  attached  in  tbe 
aame  manner  as  real  estate  is  attached  in  civil 
actions,  by  the  officer's  lodging  in  the  office  of 
4he  secretary  of  state  a  certificate  that  he  has 
made  such  attachment.  Under  an  order  which 
^as  made  after  the  foregoing  service,  and  which 
permitted  an  additional  attachment,  the  mar- 
shal attached  the  wires,  posts,  etc. ,  of  the  de- 
fenrlants  in  this  State,  in  the  manner  provided 
in  said  Statute,  and  also  left  a  copy  of  the  writ, 
application  and  order,  and  of  his  indorsement, 
"at  the  principal  office  of  the  defendant  in  this 
State,  and  also  with  its  attorneys,'*  who  had 
entered  a  limited  appearance  in  the  case.  The 
•defendant  pleaded  to  the  jurisdiction,  because, 
After  alleging  that  it  was  and  is  a  foreign  cor- 
poration, "said  writ  was  not  otherwise  served 
upon  the  defendant  than  by  tbe  officer's  mak- 
ing a  pretended  attachment  of  certain  personal 
property  which  the  plaintiff  claimed  to  be  the 
property  of  the  defendant,  and  leaving  a  copy 
•of  said  writ  and  complaint  with  the  agents  in 
•charge  of  certain  offices  of  the  Postal  Telegraph 
Cable  Ck>mpany  in  the  State  of  Connecticut, 
juid  with  tbe  secretary  of  the  State  of  Oonnecti- 
<nit,  as  will  appear  from  the  officer's  return  on 
-said  writ  indorsed.  No  service  of  said  writ  and 
complaint  was  made,  or  attempted  to  be  made, 
on  anv  officer  of  said  defendant  Company." 
The  plaintiff  demurred  to  the  plea. 

Under  the  admissions  of  the  able  counsel  for 
the  respective  parties,  but  a  single  Question 
arises  upon  the  demurrer.  The  defendant  ad- 
mits that  by  the  proper  construction  of  tbe  Act 
•of  March  8, 1887,  a  foreign  corporation  defend- 
ant ma^  be  found  within  the  district  which  is 
tbe  residence  of  the  plaintiff;  and  if  so  found, 
and  dul^  served  with  process,  it  can,  when  the 
jurisdiction  is  based  upon  the  fact  of  diverse 
citizenship,  properly  be  sued  in  the  district  of 
the  residence  of  the  plaintiff.  Assuming  that 
this  construction,  which  has  been  sanctioned 
hj  a  number  of  decisions  of  the  circuit  courts, 
is  correct,  the  next  question  which  would  nat- 
urally be  considered  is  whether  anv  personal 
aervioe  was  made  upon  the  defendant.  The 
plaintiff,  in  the  last  brief  of  his  counsel,  prop- 
-erly  admits  that  up  to  the  present  time  no  such 
service  has  been  made,  and  no  such  appearance 
has  been  entered  by  it,  as  would  entitle  the 
plaintiff  to  a  judgment  in  personam,  but  con- 
tends that  under  the  Act  of  March  8,  1887,  a 
Judgment  can  properly  be  rendered  against  the 
defendant's  property  which  is  situated  in  this 
State,  and  was  attached  in  this  suit.    His  ar- 

fument,  briefly  stated,  is  that,  whereas,  the 
tatute  of  Connecticut  permits  the  attachment 
•of  the  property,  located  in  this  State,  of  a  non- 
resident defendant,  witly)ut  personal  service 
upon  him,  and,  in  the  absence  of  his  voluntary 
appearance,  the  subjection  of  such  property  to 
a  judgment  in  rem;  and  whereas,  sections  914 
and  916  of  the  Revised  Statutes  authorize  the 
practice  and  modes  of  proceeding  in  the  United 
States  courts  to  be  conformed  to  the  modes  of 
procedure  in  the  respective  States  wherein  such 
courts  are  held,  and  authorize  the  same  reme- 
-dies  by  attachment  as  are  permitted  bv  the  stat- 
utes of  said  respective  States;  and  whereas,  by 
the  Act  of  March  8,  1887,  when  an  original 
auit  ia  brought  in  the  circuit  court,  and  juris- 
<diction  is  founded  only  on  the  fact  of  diverse 
<Ii.R  A. 


citizenship,  such  suit  can  be  brought  either  in 
the  district  of  the  residence  of  the  plaintiff  or 
the  defendant, — the  circuit  court  can  obtain 
jurisdiction  in  rem  by  attachment  of  the  prop- 
erty of  a  nonresident  defendant,  which  is  situ- 
ated within  the  district  of  the  plauitiff,  without 
oerson^J,  service 

It  will  be  readUy  admitted  that  the  United 
States  courts,  which  are  created  by  statute, 
"can  have  no  jurisdiction  but  such  as  the  stat- 
ute confers"  {Sheldon  v.  BiU,  49  U.  S.  8  How. 
441, 12  L.  ed.  1147),  and  that  this  doctrine  has 
been  asserted  with  great  earnestness  by  the  su- 

greme  court.  It  is  furthermore  evident  that  a 
late  may  subjfect  property  situated  within  its 
limits,  which  is  owned  bv  nonresidents,  to  the 
payment  of  the  demands  of  its  own  citizens, 
and  that,  when  the  nonr^ident  cannot  be  per- 
sonally served  with  process,  the  statutes  of  the 
State  may  authorize  a  constructive  service, 
which  shall  be  sufficient  to  subject  the  prop- 
erty to  a  proceeding  in  rem;  but  such  proceed- 
ings must  be  authorized  and  derive  their  valid- 
ity from  the  local  statutes.  Bmnoyer  v.  Neff. 
96  U.S.  714  [24  L.ed.  5651. 

Neither  can  it  be  denied  that  prior  to  the  en- 
actment of  sections  914  and  916  there  was  no 
statute  of  the  United  States  which  gave  author- 
ity to  a  circuit  court,  by  original  process,  in  an 
action  at  law,  to  seize  the  property  of  a  non- 
resident defendant,  and  subject  it  to  the  de- 
mands of  a  resident  plaintiff,  without  personal 
service  upon  the  defendant,  and,  in  the  case  of 
a  corporation,  upon  such  agents  as  may  prop- 
erly be  deemed  its  representatives,  or  the  vol- 
untary appearance  of  the  defendant  in  the 
suit. 

In  the  well-known  case  of  Toland  v.  Sprague, 
87  U.  S.  12  Pet.  800  [9  L.  ed.  1093],  the  follow- 
ing proposition  was  announced,  which  has  ever 
since  been  adhered  to  (Curt.  Jur.  of  U.  S. 
Courts,  106);  and  in  Bx  parte  Bee  Afoines  dbJd. 
R,  Co.  108  U.  S.  794  [26  L.  ed.  461],  was  evi- 
dently regarded  as  axiomatic:  "(4)  That  the 
right  to  attach  property,  to  compel  the  appear- 
ance of  persons,  can  properly  be  used  only  in 
cases  in  which  such  persons  are  amenable  to 
the  process  of  the  court  in  peraonam;  that  is, 
where  they  are  inhabitants,  'or  found  within 
the  United  States,  and  not  where  they  are 
aliens,  or  citizens  resident  abroad,  at  the  com- 
mencement of  the  suit,  and  have  no  inhabi- 
tancy here;  and  we  add  that,  even  in  case  of  a 
person  being  amenable  to  process  in  peraonam, 
an  attachment  against  his  property  cannot  be 
issued  a^inst  him,  except  as  part  of,  or  to- 
gether with,  process  to  be  served  upon  his  per- 
son." 

In  Ex  parte  Dee  Moines  <&  Hf,  R.  Co,  decided 
in  1880,  Chief  Justice  Waite  said:  "It  is  con- 
ceded that  the  person  a^inst  whom  this  suit 
was  brought  in  the  circuit  court  was  an  inhab- 
itant of  the  State  of  Massachusetts,  and  was  not 
found  in,  or  served  with  process  in,  Iowa. 
Clearly,  then,  he  was  not  suable  in  the  Circuit 
Court  of  the  District  of  Iowa,  and,  unless  he 
could  be  sued,  no  attachment  could  issue  from 
that  court  against  his  property.  An  attach- 
ment is  but  an  incident  to  a  suit,  and,  unless 
the  suit  can  be  maintained,  the  attachment 
must  fall." 

The  attachment  in  that  case  was  made  in  ac- 
cordance with  the  Statute  of  the  State  of  Iowa 
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in  regard  to  attachments  of  the  property  of 
nonresidents.  But  it  is  said,  notwithstanding 
this  decision  was  made  after  sections  914  and 
915  were  passed,  that  those  sections  confer 
upon  the  circuit  courts  jurisdiction  in  rem  over 
attached  property  of  nonresidents  which  is  situ- 
ated within  the  limits  of  the  State  wherein  the 
suit  is  brought,  if  the  attachment  is  made  in 
conformity  with  state  laws.  Section  914  as- 
similates the  practice,  forms  and  modes  of  pro- 
ceeding in  dvil  causes,  other  than  equity  and 
admircuty  causes,  in  the  courts  of  the  United 
States,  to  the  practice,  forms  and  proceedings 
in  the  courts  of  record  of  the  State  within 
which  such  circuit  or  district  courts  are  held. 
The  Statute  is  an  Act  in  regard  to  practice  and 
procedure,  and  not  in  regard  to  jurisdiction. 
The  question  at  issue  in  this  case  relates  to  the 
power  of  the  court.  Section  914  confers  no 
new  power  or  authority  upon  the  circuit  court. 

In  Butler  v.  Young,  1  Flip.  276,  the  distinc- 
tion which  is  to  be  observed,  in  the  construc- 
tion of  this  section,  between  power  which  is 
conferred  and  practice  which  is  to  be  observed, 
is  clearly  pointed  out.  The  court  says:  "Care 
and  caution  will  be  used  that  substantive  rights 
given  by  the  state  laws  shall  not  be  confound- 
ed with  what  is  mere  practice  in  the  state 
courts.  In  this  connection,  I  may  mention, 
among  other  matters,  the  right  to  bring  an  ab- 
sent or  nonresident  defendant  into  court  by 
publication,  or  the  right  to  a  second  trial,  which 
are  not  matters  of  mere  practice,  but  are  sub- 
stantial rights  conferred  by  the  statute  of  the 
State,  and,  in  my  opinion,  were  not  contem- 
plated by  Congress,  by  the  law  in  question,  to 
be  given  to  partie.^  in  this  court  Wear  v. 
Jfayer,  6  Fed.  Rep.  660;  Lvons  v.  Lyons  Nat. 
Bank,  19  Blatchf.  279,  8  Fed.  Rep.  869;  Neio 
York  L.  Ins,  Co.  v.  Bangs,  108  U.  S.  486  [26 
L.  ed.  580], 

Section  915  entitles  plaintiff,  in  common-law 
causes  in  the  courts  of  the  United  States,  to 
similar  remedies  by  attachment  against  the 
propei-ty  of  the  defendant  which  are  provided 
by  the  law  of  the  State  in  which  such  court  is 
held  for  its  courts.  It  empowers  the  United 
States  court  to  adopt  the  remedies  by  attach- 
ment or  other  process,  and  relates  to  methods 
and  forms.  It  does  not  create  jurisdiction  over 
property  without  personal  service  upon  the  de- 
fendant. 

As  succinctly  stated  by  Mr.  Justice  Miller  in 
Naaro  v.  Cragin,  8  Dili.  474:  "The  effect  of 


this  section  in  the  Act  of  1872  is  simply  thisr 
If  the  court  hasor  can  acquire  jurisdiction  over 
the  defendant  personally,  this  section  gives  to 
the  plaintiff  the  right  to  the  auxiliary  remedy 
by  attachment,  but  it  does  not  afford  a  means> 
of  acq uiring  jurisdiction. "  Chittenden  y.  Bar* 
den,  2  Woods,  437. 

Stress  is  laid  by  the  plaintiff  upon  the  gen* 
eral  doctrines  which  are  announced  in  Qwpeir 
V.  Reynolds,  Tl  U.  8. 10  WalL  808  [19  L.  ed. 
9311;  Pennoyer  v.  Neff,  95  U.  S.  714  [24  L.  ed. 
565J,  and  in  Freeman  v.  Alderson,  119  U.  S.  185- 
[30 li.  ed.  872],  in  regard  to  the  power  of  the 
State  over  the  property  of  nonresidents  withii» 
its  limits,  and  the  jurisdiction  which  a  court 
acquires  over  such  property  by  seizure.  Ii> 
these  cases,  the  supreme  court  was  considering 
the  power  which  the  State  has  over  the  prop- 
erty, within  its  limits,  of  nonresidents,  and 
which  state  courts  obtained  by  state  statutes- 
over  attached  property;  and  the  opinions  are 
very  far  from  intimating  either  that  the  courts^ 
of  the  United  States,  in  common-law  causes^ 
have  an  authority  over  the  property  of  a  de- 
fendant which  is  not  conferred  by  statute,  or 
that  the  existing  statutes  confer  a  right  to  seize 
property,  in  an  action  at  common  law,  and 
subject  it  to  execution,  unless  in  a  suit  where- 
personal  service  has  been  made  upon  the  de- 
fendant. The  Statute  of  March  3, 1887,  intro- 
duced no  new  principle  which  obviated  the 
necessity  of  personal  service.  It  provided  that 
suit,  when  jurisdiction  is  founded  upon  diverse 
citizenship,  must  be  brought  in  the  district 
either  of  the  residence  of  the  plaintiff  or  of  the- 
defendant;  and  it  omitted  the  provision  that 
the  defendant  could  be  sued  in  any  district  in 
which  he  should  be  found  at  the  time  of  serv- 
ing the  writ;  but  it  by  no  means  intended  to 
discard  the  long-established  doctrine  that  the 
defendant  must  be  legally  found  and  served  m 
the  district  in  which  he  is  sued.  The  conclu- 
sions in  Toland  v.  Sprague,  supra,  in  regard  to- 
the  scope  of  the  federal  statutes  which  existed 
at  the  time  of  that  decision,  are  still  applicable. 

It  is  not  necessary,  at  the  present  time,  to 
discuss  whether  there  was  service  upon  agents 
who  properly  represent  the  defendant.  The 
demurrer  admits,  for  the  purposes  of  pleadings 
how  the  writ  was  served,  and  the  plaintiff  doea- 
not  now  ask  that  it  may  be  considered  as  any* 
thing  else  than  a  service  by  attachment. 

The  demurrer  is  overruled. 
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Henry  KIEL 

V. 

William  8.  JACKSON,  Receiver  of  the  Den- 
ver &  Rio  Grande  R.  Co.,  Appt,, 

(....Oolo ) 

1.   A  lot-owner  whose  only  means  of  in- 
gress and  egress  to  and  from  his  lot  by  ve> 


Moles  is  througrh  a  street  intersecting  the  one  on  • 
which  his  premises  front,  and  which  terminates 
Just  beyond  them,  may  maintain  an  action  for  the 
special  and  peculiar  Injury  resultlnfir  to  him  from 
a  blockade  of  the  entrance  to  the  latter  street  bj 
railroad  oars  standinir  on  the  former. 

8.  The  difference  between  the  rental 
▼alue  of  premises  free  from  the  effect  of  a  nui- 


NOTB.— Improper  use  of  street  by  raaroad  company. 

Appropriatlnsr  a  public  street  to  use  for  an  ordi- 
nary commercial  railroad  is  not  a  proper  street  use. 
Adams  v.  Chicago,  B.  &  N.  B.  Co.  1  L.  £.  A.  408,  80 
6L.R.A. 


Minn.  286, 88  Alb.  L.  J.  888;  Ruttlea  v.  Covington- 
ID  Ky.  L.  Rep.  768, 10  S.  W.  Rep.  644 . 

The  measure  of  damages  in  favor  of  an  abutting 
lot-owDer  against  a  railway  company  for  using  the- 
street  In  the  operation  of  Its  road  beyond  what  1m- 
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auioe.  and  subject  to  It,  to  the  measuxe  of  dam- 
ages for  the  nutoanoe. 

(November  1, 1B80J 

APPEALS  by  defendaDt  from  Judgments  of 
the  DeDver  Superior  Court  in  favor  of 
plaintiff,  oneoverruung  a  demurrer  to  the  com- 
plaint and  the  other  entered  upon  the  verdict 
of  a  jury,  in  an  action  to  recover  damages  for 
obstructing  the  means  of  access  to  and  from 
plaintiff's  property.    Affirmed, 

Statement  by  Helm,  Oh.  J,: 

Kiel,  plaintiff  below,  is  the  owner  in  fee  of 
lot  8,  block  86,  West  Denver.  This  lot,  upon 
which  are  erected  four  dwelling-houses,  with 
fences,  out-buildings,  etc.,  fronts  a  distance  of 
sixty-six  feet  on  Tenth  Street.  Wvncoop 
Street,  which  intersects  Tenth  Street  182  feet 
southeasterly  of  plaintiff's  lot,  furnishes  the 
only  approach  thereto.  Tenth  Street  terminating 
a  few  leet  beyond,  and  there  being  no  connect- 
ing street  or  alley  in  the  opposite  direction. 
The  Denver  &  iUo  Grande  Kailway  Company 
erected  its  railroad  tracks  along  Wyncoop 
Street,  through  the  space  of  intersection  with 
Tenth  Street,  and  on  the  premises  intervening 
between  plaintiff's  lot  and  said  Wpicoop  Street. 
At  the  commencement  of  the  action  it  had  sev- 
enteen such  Unes  of  track,  the  nearest  being 
within  twenty  feet  of  plaintiff's  premises. 
During  the  time  mentioned  in  the  complaint, 
defendant,  receiver  of  the  road,  kept  continually 
standing  upon  these  tracks  a  large  number  of 
freight-cars,  completely  obstructing  and  cut- 
ting off  plaintiff's  ingress  and  egress  with  vehi- 
cles to  and  from  his  property.  Touching  this 
subject,  tlie  complaint  contains  the  following 
averment:  That  defendant  has  "continuously 
obstructed  said  Tenth  Street  by  standing  cars 
thereon,  to  the  exclusion  therefrom  of  all  travel 
thereon,  and  has  cut  off  all  access  to  and  from 
plaintiff's  said  lot  and  premises  by  vehicles  of 
every  kind,  so  that  his  said  dwellmgs  have  re- 
mained vacant;  whereby,"  etc.  Defendant  de- 
murred to  the  complaint  upon  the  ground  that 


it  did  not  state  a  cause  of  action.  The  demur- 
rer was  overruled;  and  from  the  order  thus  en- 
tered defendant  appealed  to  the  supreme  court 
under  the  Practice  Act  of  1885.  Thereaftei 
the  cause  duly  proceeded  to  trial;  defendant'^ 
counsel  appearing,  cross-examining  witnesses, 
offering  evidence,  and  interposing  objections 
from  time  to  time.  The  trial  resulted  in  a  ver- 
dict and  judgment  for  plaintiff,  from  which 
judgment  another  appeal  was  duly  taken.  By 
stipulation  of  counsel,  the  two  cases  were  con- 
solidated, and  the  two  appeals  were  to  be  heard 
and  decided  together. 

Mr,  Edward  O.  Woleott.  for  appellant: 

A  common-law  action  for  nuisance  cannot 
be  sustained  by  an  abutting  lot-owner  against 
a  railroad  company  which  has  constructed 
railroad  tracks  through,  over  or  across  the 
streets  of  a  city  by  authority  of  the  common 
council. 

Col&rado  Gent,  R,  Co.  v.  Mollandin,  4  Colo. 
164;  Dernxsr  v.  Bayer,  7  Colo.  118. 

When  the  obstruction  to  a  street  is  at  a  dis- 
tance from  the  premises,  an  action  can  only  be 
maintained  when  the  obstruction  is  unlawful, 
and  no  obstruction  can  be  said  to  be  unlawful 
when  created  pursuant  to  the  authority  con- 
ferred by  the  persons  or  corporation  having 
exclusive  supervision  and  control  over  the 

FriU  y.  Bdbson,19  Am,  L.  Reg.  N.  S.  615. 

It  is  evident  from  the  complaint  that  everr 
property  holder  upon  the  same  side  of  the  rail- 
road tracks  as  the  plaintiff  is  obstructed  in  the 
use  of  his  property,  and  cut  off  from  the  city 
in  the  same  manner  that  he  is.  For  such  in- 
juries the  law  affords  no  relief  at  the  suit  of  a 
private  party. 

Hogan  v.  Oentral  Pad.  R  Oo.  71  Cal.'88; 
Shavimt  ▼.  8i.  Paul  &  S.O.B.  Go.  21  >Iinn. 
502;  Morgan  y.  Des  Moina  A8t.  L.B.  Co.^ 
Iowa,  586;  Harvard  College  v.  Steams,  15  Gray, 
1;  BlaekfceU  v.  Old  Colony  B.  Go.  122  Mass.  1; 
Proprietors  of  Locks  d  Canals  y.  Nashua  d  L, 
R.  Corp.  10  Cush.  385;  Boston  A  W.  R.  Corp, 
V.  Old  Colony  R.  Corp.  12  Cush.  605;  Presbrey 


oecesBary  for  the  proper  running  of  its  trains  is  the 
impairment  of  the  value  of  the  use  of  such  property 
by  such  nuisance  during  its  continuance,  and  not 
the  market  value  of  the  property.  Harmon  v. 
Louisviile,  N.  O.  Jt  T.  B.  Ca  87  Tenn.  614;  Nelson  v. 
Minneapolis  &  St.  L.  R.  CX>.  (Minn.)  42  N.  W.  Rep.  788. 

If  one  does  or  authorizes  the  doing*  of  an  act  cre- 
ating a  public  nuisance,  by  obstruotincr  a  highway, 
he  is  answerable  In  damages  to  those  suffering  in- 
juries thereby.  OarUnv.DriscoJl,10Gent.Bep.l78, 
50K.J.Ii.28L 

One  who,  in  violation  of  an  express  statutory 
doty,  obetniots  a  public  highway,  cannot  be  heard 
to  say  that  he  did  not  anticipate  an  injury  which 
was  the  direct  result  of  his  unlawful  act,  where  the 
person  injured  was  without  f&ult.  Bvans  ville  &  T. 
H.  B.  Co.  V.  Oarvener,  12  West  Bep.  204, 113  Ind.  SL 

A  privute  Individual  may  maintain  an  action  to 
abate  a  public  nuisance  which  occasioned  some  spe- 
cial damage  to  himself  in  addition  to  that  occa- 
sioned to  the  publia  San  Jos6  Ranch  Go.  v.  Brooks. 
74  ObL  483;  Ison  v.  Mauley,  76  Ga.  804;  Mehrhof  Bros. 
Brick  Mfg.  Ca  v.  Delaware,  L.  ft  W.  B.  Go.  61  N.  J. 
h.  56;  Piatt  V.  Ghica^,  &  ft  Q.  B.  Go.  74  Iowa,  127; 
Wheeler  v.  Bedford,  2  New  Bng.  Bep.  881, 54  Gonn. 
244. 

One  injured  by  a  highway  obstruction  when  he 
6L.R.A. 


could  easily  go  around  it  cannot  recover.  Jooheip 
V.  Robinson,  1 L.  B.  A.  178,  72  Wis.  199. 

If  the  only  injury  occasioned  to  a  private  individ- 
ual by  obstruction  to  a  public  road  is  an  inconven- 
ience in  using  it,  which  is  the  same  in  kind,  although 
to  a  greater  degree,  as  that  occasioned  to  any  other 
person  who  might  be  obliged  to  use  the  road,  he 
cannot  maintain  an  action  to  abate  it.  San  Jos^ 
Uanch  Go.  v.  Brooks,  74  GaL  408;  Talbott  v.  King,  82 
W.Va.  6. 

The  use  by  a  railroad  company  of  a  part  of  its 
right  of  way,  over  which  it  has  only  a  right  of  pas- 
sage, for  keeping  cars  laden  with  live  stock  stand- 
ing there,  so  that  the  stenches,  smoke,  etc.,  impair 
the  legitimate  use  of  private  property,  is  a  nuisance^ 
and  the  person  injured  is  entitled  to  redress 
Thompson  v.  Pennsylvania  B.  Go.  (N.  J.)  18  Gent. 
Bep.  289. 

A  provision  of  Iowa  Gode,  8881,  giving  the  right 
to  **any  prrson  injured  thereby"  to  maintain  an  ac- 
tion to  abate  a  nuisance,  does  not  change  the  ordi- 
nary rule  that  a  private  person  wiU  not  be  allowed 
to  maintain  an  action  to  restrain  or  abate  a  public 
nuisance  unless  he  can  show  some  peculiar  or  spe- 
cial damage  or  injury  to  himself.  Innis  v.  Gedar 
Raplds,LF.  ft  N.  W.  R.  Go.  2  L.  B.  A.  282, 76  Iowa. 
16& 
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V.  Old  Celmy  d  JV.  B.  Go.  108  Mass.  1;  Graiid 
Rapid9  ^  I.  R.  Qo,  v.  Beimel,  88  Mich.  62. 

The  measure  of  compensation  is  the  actual 
diminution  in  the  market  value  of  the  premises 
for  any  use  to  which  they  may  reasonably  be 
put,  occasioned  by  the  construction  and  opera- 
tion of  the  railroad  through  the  adjacent  street. 

Denxer  v.  Bayer,  7  Colo.  118;  Wilmington 
d:B,  R.  Go,y,  Stauffer,  eo  Pa.  874;  Western 
Pa.  R,  Oo.  V.  mU,  56  Pa.  460;  Ea9t  Pa.  R.  Co, 
V.  Eiester,  40  Pa.  58;  Pa.  R.  Co,  v.  Heist&r,  8 
Pa.  445;  Wation  v.  Pittsburgh  d  C.  R.  Co.  87 
Pa.  409:  ffarvey  v.  Lackawanna  db  B.  R.  Co.  47 
Pa.  428;  IJornstein  v.  Atlantic  dk  G.  W.  R,  Co. 
51  Pa.  87. 

The  measure  of  damage  recognized  in  the 
following  cases  was  how  much  less  the  prop- 
erty was  worth  after  the  erection  of  the  struc- 
ture than  before,  but  not  the  loss  of  rent. 

JeffersonmlU,  M.  A  I.  R.  Co.  v.  Esterle,  IS 
Bush,  669;  ElizabetJitown,  L.  dk  B.  S.  R.  Co.  v. 
Vonibs,  10  Bush.  898;  C/iicago  d  I.  R.  Co,  v. 
Baker,  78  111.  816;  Chicago  d  P.  R.  Co.  v. 
Stein,  75  111.  41,  Potcers  v.  Council  Bluffs,  45 
Iowa,  652. 

Messrs.  Brown  A  Putnanut  for  appellee: 

When  the  property  abuts  on  the  street,  the 
right  of  the  abuttmg  owner  to  recover  has  been 
practically  settled  in  — 

MoUandin  v.  Union  Pae.  R.  Co,  4  McCrary, 
290;  Denver  v.  Bayer,  7  Colo.  118. 

Several  States  have  settled  the  meaning  of 
the  phrase  "or  damaged"  found  in  the  constitu- 
tional provisions  in  harmony  with  the  above 
decisions. 

Rigney  v.  Chieago,  102  111.  64;  Eaat  St.  Louis 
V.  Lock^iead,  7  Dl.  App.  83;  Johnson  v.  Parkers- 
burg,  16  W.  Va.  402;  Brakken  v.  Minneapolis 
d  St.  L.  R.  Co.  29  Minn.  41;  Atlanta  v.  Oreen, 
67  Ga.  886;  Gottschalk  v.  Chicago,  B.  d  Q.  R, 
Co.  14  Neb.  550;  Elgin  v.  Eaton,  88  Dl.  585; 
Burlington  d  M,  R.  R.  Co,  v.  Reinhackle,  15  Neb. 
279;  Hastings  d  Q,  L  R  Co.  v.  2ngalls,  Id.  123; 
Omaha  d  R,  T.  R.  Co.  v.  Brown,  16  Neb.  161; 
Republican  Valley  R.  Co,  v.  Fellers,  Id.  169. 

Helm*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

.  We  shall  decline  to  follow  counsel  into  a  dis- 
cussion of  the  question  whether  plaintiff  has, 
and  has  sufficiently  pleaded,  a  right  to  recover 
t6r  injuries  to  his  properly  occasioned  by  the 
construction  and  operation  of  the  railway  men- 
tioned through  the  intersection  of  Tenth  and 
Wyncoop  Streets.  The  complaint  is  not  arti- 
ficially worded,  but  it  appears  to  have  been 
framed  upon  the  theonr  of  an  unlawful  ob- 
struction or  abatable  public  nuisance,  whereby 
plaintiff  suffered  a  special  and  peculiar  private 
injury;  and  we  think  enough  facts  are  averred 
in  support  of  this  cause  of  action  to  Justify  the 
court  in  overruling  the  general  demurrer  inter- 
posed by  defendant.  Both  the  pleadings  and 
evidence  show  clearly  that  the  Ingress  and 
egress  to  and  from  plaintiff's  property  by 
vehicles  was  had  solely  by  means  of  the  inter- 
BectioD  of  Wyncooj)  Street  with  Tenth,— the 
street  upon  which  his  lot  fronts.  In  no  differ- 
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ent  way,  circuitous  or  otherwise,  could  his 
premises  be  thus  reached.  The  right  to  a  free 
use  of  this  space  of  street  intersection  for  pur- 
poses of  in.crress  and  egress  was  therefore  as 
closely  identified  with  his  lot,  and  interfer- 
ence therewith  was  as  peculiar  and  personal 
an  injury,  as  if  the  obstruction  had  prevented 
access  from  his  lot  to  the  street  immediately 
adjacent  thereto.  A  complete  blockade  of 
Tenth  Street  at  this  point  would  produce  dam- 
age to  his  property  hardly  less  direct  and 
serious  than  would  the  vacation  and  closing  up 
of  this  street  in  front  of  his  lot.  It  appears  be- 
yond question  that  defendant  kept  a  large 
number  of  railway  cars  on  Wyncoop  Street, 
across  the  space  of  its  intersection  with  Tenth; 
that  during  the  entire  period  covered  by  the 
complaint  the  obstruction  thus  created  ren- 
dered it  absolutely  imi>ossible  for  vehicles  of 
any  kind  to  reach  plaintiff's  premises.  The 
completeness  of  the  obstruction  is  clearly 
shown  by  the  testimonv  of  defendant's  own 
witness,  the  general  yard-master  of  the  Railway 
Company,  who  says,  among  other  things:  "We 
have  never  kept  Tenth  open,  or  recognized  it 
as  a  street." 

It  also,  in  like  manner,  appears  that,  in  con- 
se(]^uence  of  this  obstruction,  plaintiff  was 
seriously  damaged  by  the  depreciation  of  the 
rents  received  for  his  premises.  Tenth  Street 
was  a  public  highway;  and  an  unauthorized 
obstruction  thereof,  especially  if  long  con- 
tinued, would  constitute  a  public  nuisance.  Ji 
we  assume  that  the  right  of  way  along  Wyn- 
coop Street  at  this  point  was  lawfully  obtained^ 
in  the  first  instance,  for  the  purpose  of  con- 
structing and  operating  the  railway,  such  right 
did  not  authorize  the  complete  blockade  of  the 
crossing.  Defendant  could  not  absolutely  de- 
stroy, for  a  considerable  period,  the  usefulness 
of  this  part  of  Tenth  Street  for  the  usual  street 
purposes  under  any  license  or  authority  appear- 
ing in  the  record  before  us.  He  was  bound  to 
so  use  the  right  of  way  obtained  as  not  to  per- 
manently prevent  the  passage  of  vehicles,  and 
the  employment  of  the  street  in  other  ordinary 
uses,  l^laintiff,  of  course,  could  not  recover 
for  any  general  inconvenience  thus  occasioned 
which  he  may  have  suffered  in  common  with 
the  general  public;  but  for  the  specisJ  and 
peculiar  injury  shown  in  this  case  he  was 
doubtless  entitled  to  compensation.  Appel- 
lants have  no  cause  to  complain  of  the  measure 
of  damages  recognized  in  the  charge  to  the 
jury.  The  difference  in  rental  value  occasioned 
by  the  nuisance  or  obstruction  is  the  rule 
usually  adopted  in  such  cases;  though,  under 
proper  circumstances,  the  recovery  mav  take  a 
wider  scope.  The  right  to  recover,  if  estab- 
lished, includes  "the  depreciation  of  rental 
value,  by  the  difference,  in  other  words,  be- 
tween the  rental  value  free  from  the  effects  of 
the  nuisance  and  subject  to  it."  8  Sutherland, 
Dam.  414,  and  cases. 

The  ruling  of  the  court  below,  from  which  the 
first  appeal  was  prosecuted,  and  its  final  Judg* 
ment,  from  which  the  second  appeal  wu  taken» 
are  both  c^fflrmed. 
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Gus  ROSENBLATT,  Exr.  of  Sigmund 
Rosenblatt,  Deceased,  Appt, 

'  V, 

R  S.  PERKINS,  Bespt. 
(....Or.....) 

1.  While  »  ▼erbal  lease  of  real  prop- 
erty fi>r  a  longer  term  than  one  year 
Is  void  by  the  iitatute  of  Frauds,  00  that  neither 
party  thereto  can  enforce  its  termB  as  a^rainst 
the  other,  yet  if  the  leeaee  enter  into  poaseeBion 
of  the  property  under  the  lease,  and  pay  his  rent 
to  the  lessor,  who  accepts  the  same,  obligations 
may  thereby  be  created  in  reference  to  the  oc- 
cupation of  the  property  that  will  be  legally 
binding  upon  the  parties. 

13  •  The  acts  of  the  parties  under  such  a  lease 
may  create  in  the  lessee  an  estate  from  year  to 
year. 

3.  To  terminate  an  estate  from  year  to 
year  by  notice  requires  the  giving  of  such  a 
notice  as  is  prescribed  in  section  8967,  Code  Gen. 
Laws  Or. 

A.   The  provisions  of  the  Forcible  Entry 

and  I>etainer  Act  applicable  to  the  removal 
of  a  tenant  (i  8519,  Code  Gen.  Laws  Or.)  can  only 
be  enforced  as  against  a  tenant  who  is  wrong- 
fully in  possession  of  the  demised  premises,  or 
who  is  doing  or  neglecting  something  in  viola- 
tion of  his  duty  to  his  landlord,  in  view  of  the  re- 
lations existing  between  him  and  the  latter;  and 
a  remedy  under  said  Act  cannot  be  taken  against 
a  tenant  from  year  to  year,  until  the  tenancy  Is 
determined  by  notice  as  provided  in  said  section 
2967,  or  by  an  agreement  between  the  parties. 
^.  A  tenant  in  possession  of  demised 
premises*  without  any  written  lease  or  agree- 
ment therefor,  cannot  be  dispossessed  under  the 
said  Act,  unless  he  is  in  by  wroog. 

(November  4, 1889.) 

APPEAL  by  plaintlft  from  a  Judgment  of 
the  Circuit  Court  for  Multnomah  County 
reversing  a  Judgment  of  a  justice  of  the  peace 
in  his  favor  in  an  action  of  forcible  entry  and 
detainer     Affirmed, 

Statement  by  Thayer,  C%.  J.: 

Appeal  from  a  judgment  of  the  Circuit  Court 
for  the  County  of  Multnomah,  rendered  up- 
on an  apx)eal  to  that  court  from  a  juds^ment 
of  a  Justice  of  the  peace,  in  proceedings  of  forci- 
ble entry  and  detainer.  The  appellant  insti- 
tuted the  proceeding  in  the  Justice's  court  to 
remove  the  respondent  from  certain  premises, 
consisting  of  real  property  situated  in  the  City 
of  Portland,  County  of  Multnomah,  claiming 
that  the  latter  unlawfully  withheld  the  same 
from  hinu  The  Justice  of  the  peace  gave  the 
appellant  judgment  for  the  restitutiou  of  the 
premises;  from  which  the  respondent  appealed 
to  the  said  circuit  court,  where  the  case  was 
tried  without  a  jury.  Upon  said  trial  the  cir- 
cuit court  found  the  following  facts  and  con- 
•clusions  of  law: 

"FINDINGB  OF  PACT. 

•  'First,  That  the  respondent  and  one  Holton , 
under  the  name  of  Holton   &  Perkins,  oc- 

«Head  notes  by  Thaybb,  Oh.  J, 
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cupied  the  premises  in  controversy  under  a 
wntten  lease  made  by  8.  Rosenblatt,  the  appel- 
lant's testator,  from  November  1,  1885,  till 
October  81,  1887;  at  which  date  said  written 
lease,  bv  its  terms,  expired.  Second,  That  the 
respondent  alone,  saia  Holton  having  ceased 
his  connection  with  the  respondent,  remained 
in  possession  of  said  premises,  as  tenant  from 
month  to  month,  at  a  rent  reduced  from  $45  a 
month  to  $37.50  a  month,  till  about  or  on  the 
9th  day  of  March,  1888.  Third,  That  on  or 
before  said  9th  day  of  March,  1888,  the  said  8. ' 
Kosenb]att,who  was  the  owner  of  said  premises, 
entered  into  a  verbal  agreement  with  respond- 
ent, whereby  the  said  8.  Kosenblatt  orally 
leased  to  the  respondent,  and  the  respondent 
orally  agreed  to  take  and  use,  said  premises  for 
a  term  to  commence  March  10,  1888,  and  to 
terminate  on  the  28th  day  of  October,  1890,  at 
the  monthly  rental  of  ^7.50  a  month,  with  a 
proviso  that  if  the  said  8.  Rosenblatt,  or  his 
heirs,  should  proceed  to  erect  on  said  premises 
a  brick  building,  or  if  said  8.  Rosenblatt  should 
sell  said  premises, — neither  of  which  said  events 
had  occurred  when  this  action  was  begun,— 
then  respondent  should  quit  and  surrender  up 
to  said  Rosenblatt,  or  his  heirs  and  assigns,  said 
premises.  That  respondent  remained  in  pos- 
session of  said  premises,  pursuant  to  said  oral 
agreement  with  appellant's  testator,  paying  tno 
stipulated  rent  of  $37.50  per  month,  which 
was  accepted  by  appellant;  and  that  he  is  still 
in  possession,  claiming  under  said  agreement 
and  oral  lease.  Fourtn,  That  on  the  9th  day  of 
March,  1889,  the  appellant  caused  to  be  served 
on  the  respondent,  at  Portland,  Or.,  a  written 
notice  to  quit  and  surrender  up  said  premises 
to  appellant  on  the  31st  day  of  March,  1889;  and 
on  the  Ist  day  of  April,  1889,  appellant  de- 
manded possession  from  the  respondent,  which 
the  latter  refused  to  deliver,  and  declared  to  ap- 
pellant's agents,  who  served  said  notice  to  quit, 
that  he  would  not  quit  nor  surrender  up  said 
premises  without  litigation. 

"OOHCLUSION8  OF  LAW. 

** First,  That  the  respondeat,  by  virtue  of 
and  under  the  above  oral  agreement  or  lease, 
took  and  had  in  said  premises  an  estate  as  ten- 
ant from  year  to  year.  Second.  That  no  suf- 
ficient notice  to  quit  was  served  on  respondent. 
Third.  That  respondent  was  not  guilty,  and 
appellant  was  not  entitled  to  the  possession  of 
the  premises  in  controversy  Fourth.  That  re- 
spondent was  entitled  to  Judgment  for  costs  and 
disbursements." 

Upon  which  findings  the  Judgment  appealed 
from  was  entered. 

Mr.  T.  A.  Stephens,  for  appellant: 

Leases  come  within  the  purview  of  subdivis- 
ions 1  and  6  of  §  785  of  the  Code. 

Pulse-7.  Earner,  8  Or.  251. 

When  they  are  discovered  to  be  incapable  of 
being  performed  within  a  year  from  the  date  of 
the  making  thereof  they  are  void;  that  is,  of  no 
legal  force,  null,  and  incapable  of  confirmation 
or  ratification, — some  thing  which  the  law  for- 
bids to  be  enforced. 

Code,  subd.  1,  6,  §  786. 

A  party  would  not  be  permitted  to  Drove  a 
17 
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parol  agreement  for  the  leasing  of  premises  for 
two  years,  for  the  purpose  of  establishing  a 
lease  for  one  year. 

(Jhenoweth  v.  LewU,  9  Or.  160;  Noyet  v, 
Btauff,  5  Or.  465. 

The  policy  of  the  law  is  not  to  abridge,  nor 
expand,  nor  yet  to  make  new  exceptions  to 
statutes  such  as  these,  but  rather,  having  re- 
gard for  the  general  policy  of  the  Act  as  well 
as  the  language  thereof,  to  construe  the  same 
strictly,  giving  no  interpretation  thereto  beyond 
its  obvious  meaning. 

Connecticut  Mut.  L,  Ins,  Go,  y.  Talbot,  12 
West.  Rep.  289,  118  Ind.  878,  8  Am.  St  Rep. 
'655;  Ex  parte  Sweeney,  18  Nev.  74. 

Mr,  M.  T.  Bing^ham  for  respondent 

Thayer»  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  appellant's  counsel  has  presented  on  the 
appeal  two  questions  for  the  consideration  of 
this  court:  First.  Did  the  respondent  lease 
said  property  from  the  appellant's  testator  un- 
der a  verbal  lease  from  month  to  month,  at  a 
monthly  rental  of  $87.50,  as  alleged  in  appel- 
lant's complaint?  Second,  Was  there  suffi- 
cient evidence  to  prove  the  making  of  the  lease 
set  out  in  respondent's  amended  answer?  If 
there  was,  is  not  said  alleged  lease  or  agree- 
ment within  the  Statute  of  Frauds  and  there- 
fore void? 

This  court  has  nothing  to  do  with  the  ques- 
tions of  fact  involved  in  the  counsel's  inquiry. 
The  circuit  court  found  what  the  fact  was  m 
relation  to  that  matter,  and  we  have  no  right 
to  review  its  findings,  if  supported  by  any  evi- 
dence tending  to  prove  it  Under  the  circum- 
stances, we  must  regard  the  fact  as  having  been 
Eroven,  and  consider  its  effect  as  a  matter  of 
iw.  The  question  for  us  to  determine  is,  W  bat 
are  the  legal  relations  of  the  parties  under  the 
facts  as  found  by  the  circuit  court?  The  main 
point  in  the  case  is  as  to  the  effect  of  the  verbal 
agreement  made  between  S.  Rosenblatt,  appel- 
lant's testator,  and  the  respondent,  entered  mto 
on  or  about  the  9tih  da^  of  March,  1888,  for 
the  leasing  of  the  premises,  as  stated  in  the 
third  finding  of  facts,  as  above  set  out.  The 
only  right,  as  I  understand,  which  the  respond- 
ent had  to  the  occupancy  of  the  premises 
when  the  forcible  entry  and  detainer  proceed- 
ing was  begun  against  him  arose  out  of  said 
agreement,  and  the  conduct  of  the  parties  which 
took  place  under  it.  Said  counsel  contends 
that  the  said  verbal  agreement  was  void  by  the 
Statute  of  Frauds,  and  that  the  respondent  can- 
not claim  any  right  to  the  possession  of  the 
premises  under  it.  That  such  an  agreement  is 
void  under  subdivisions  1  and  6  of  section  785 
of  the  Civil  Code,  there  can  be  no  question; 
that  is,  the  terms  of  the  agreement  could  not 
be  enforced.  If  either  of  the  parties  to  it  had 
gone  into  a  court  of  justice,  and  undertaken  to 
compel  the  other  to  comply  therewith  or  to  pay 
damages  for  a  non-compliance  with  its  terms, 
the  court  would  unhesitatingly  have  said  that 
it  wa;}  void.  So  long  as  the  parties  to  such 
an  agreement  remain  inactive  in  regard  to  its 
execution  it  is  inoperative.  But,  on  the  other 
hand,  where  the  parties  acquiesce  in  the  agree- 
ment, and  proceed  to  carry  out  its  terms, 
binding  obligations  may  thereby  be  created. 
Thus,  a  verbal  agreement  to  lease  land  for  a 
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longer  term  than  one  year  is  invalid  in  the  out* 
set;  but  if  the  tenant  enter  under  it,  pay  rent,, 
and  remain  longer  than  one  year,  with  the 
assent  of  the  landlord,  a  tenancy  from  year  to 
year  is  thereby  created,  with  all  the  rights  and 
mcidents  which  attach  to*that  kind  of  tenancy 
It  would  be  unjust  and  fraudulent  to  permit 
the  landlord,  after  agreeing  that  the  tenant 
might  enter  and  occupy  his  premises  on  condi- 
tion of  paying  him  rent,  and  the  latter  enters 
and  complies  therewith,  to  then  treat  the  ten- 
ant as  a  trespasser. 

The  Statute  which  the  appellant's  counsel  re- 
lies upon  was  not  passed  to  enable  land  owners 
to  perpetrate  frauas,  or  exercise  bad  faith.  The 
agreement  in  such  a  case  is  void,  at  the  option 
of  the  parties,  or  either  of  them;  but  if  they 
both  see  fit  to  engage  in  the  execution  of  it» 
terms,  and  do  acts  under  it,  they  may  thereby 
establish  such  a  relation  between  themselves  as 
the  law  will  recognize  and  enforce.  Under  the 
facts  as  found  by  the  learned  circuit  court,  the 
respondent  clearly  became  a  tenant  of  the  prem- 
ises in  controversy  from  year  to  year.  This 
view  is  in  harmony  with  the  decisions  of  this 
court  in  Oarrett  v.  Clark,  6  Or.  464,  and  Wtf- 
liams  V.  Ackerman,  8  Or.  405,  which  I  think 
laid  down  the  true  rule  upon  the  subject.  Un- 
der this  view,  the  position  of  the  appellant's 
counsel  is  untenable. 

But  how  such  a  tenancy  is  terminated  under 
our  Statute  is  a  somewhat  perplexing  question. 
We  have  a  General  Statute  which  provides  as 
follows:  "All  estates  at  will  or  by  sufferunce 
may  be  determined  by  either  party,  by  three 
months'  notice  in  writing  given  to  the  other 
party,  and  when  the  rent  reserved  in  a  lease  at 
will  is  payable  at  x^eriods  of  less  than  three 
months  the  time  of  such  notice  shall  be  suffi- 
cient if  it  be  equal  to  the  interval  between  the 
times  of  payment;  and,  in  all  cases  of  neglect 
or  refusal  to  pay  the  rent  due  on  a  lease  at  will, 
fourteen  days'  notice  to  quit,  given  in  writing 
by  the  landlord  to  the  tenant,  shall  be  suffi- 
cient to  determine  the  lease."  Code  Oen. 
Laws  Or.  §  2987. 

This  provision  was  adopted  in  1854  by  the 
Territorial  Legislature,  and  was  continued  in 
force  by  the  terms  of  the  Constitution  of  the 
State.  Then  we  have  the  Forcible  Entry  and 
Detainer  Act,  adopted  in  1866,  which  seems  ta 
have  been  thrust  into  the  Statute  without  re- 
gard to  its  harmony  or  fitness  with  the  other 
provisions  thereof.  Section  11  of  that  Act, 
which  is  section  8519  of  the  Code  of  Qeneral 
Laws  of  Oregon,  provides  as  follows:  "  The 
following  shall  be  deemed  cases  of  unlawful 
holding  by  force  within  the  meaning  of  this 
chapter  [Act]:  (1)  when  the  tenant  or  person 
in  possession  of  any  premises  shall  fail  or  re- 
fuse to  pay  any  rent  due  on  the  lease  or  agree- 
ment under  which  he  holds,  or  deliver  up  the 
possession  of  said  premises  for  ten  days  after 
demand  made  in  writing  for  such  possession; 
(2)  when,  after  a  notice  to  quit  as  provided  in 
this  chapter  [Act],  any  person  shall  continue 
in  the  possession  of  any  premises  at  the  expira- 
tion of  the  time  limited  in  the  lease  or  agree- 
ment under  which  such  person  holds,  or  con- 
trary to  any  condition  or  covenant  thereof,  or 
without  any  written  lease  or  agreement  there- 
for." 

The  notice  to  quit,  as  provided  in  the  Act  i» 
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required  to  be  in  writing,  and  to  be  served  up- 
on'the  tenant  for  tbe  period  of  ten  days  before 
the  commencement  of  tbe  proceedings  to  dis- 
possess him,  unless  the  leasing  or  occupation 
18  for  the  purpose  of  farming  or  agriculture; 
in  which  case  it  must  be  served  for  tbe  period 
of  ninety  days  before  tbe  commencement  there- 
of.    Whether  it  was  intended  by  this  Act  to 
change  the  words  of  terminating  estates  by  will 
or  by  sufferance,  as  provided  in  the  former 
Statute,  does  not  appear.    It  would  seem,  how- 
ever, that  an  occupant  might,  in  accordance 
with  its  provisions,  be  dispossessed  by  the  owner 
of  the  premises  while  the  relation  of  landlord 
and  tenant  still  existed  between  them.    The 
remedy  given  by  the  Act  in  such  a  case  is  em- 
inently proper,  where  the  tenant  has  failed  to 
pay  the  rent  due  upon  the  lease,  or  continues 
in  possession  contrary  to  a  condition  or  cove- 
nant contained  therein,  or  continues  in  posses- 
ffion  at  tbe  expiration  of  the  time  limited  in  the 
lease.     But  to  summarily  remove  him  because 
he    is   holding  without  any  written  lease  or 
agreement  therefor,  where  his  bolding  is  law- 
ful (as  it  might  be,  and  have  no  written  lease 
or  agreement),  would  be  an  outrage  upon  jus- 
tice.   I  think  the  Act  onl^  has  in  view  the  re- 
moval of  a  tenant  who  is  in  b^  wrong,  or  who 
is  doin^  or  neglecting  something  in  violation 
of  his  duty  to  his  landlord,  in  view  of  the  re- 
lation existing  between  him  and  the  latter. 
The  Legislature  certainly  did  not  intend  by  it 
that  a  tenant  rightfully  in  possession  of  the 
premises,  and  who  had  complied  with  the  con- 
dition of  the  lease  or  agreement  under  which 
be  held,  although  such  lease  or  agreement  was 
by  parol,  could  be  so  dispossessed. 
'The  question  as  to  the  effect  of  the  Act  upon 
the  rights  of  the  respondent  herein  was  not 
discussed  by  counsel  at  the  hearing,  and  I 
should   not  have  noticed  it  had  not  its  pro- 
visions,  taken  literally,  had  so  important  a 
bearing  upon  the  case.    Estates  from  year  to 
year  continue  for  an  uncertain  number  of  fixed 
periods  of  time.    Originally  the  fixed  period  of 
lime  was  one  year;  but  the  term  "year,"  as  now 
used,  is  merely  descriptive,  and  the  estate  in- 
cludes tenancies  from  month  to  month,  etc. 
If  the  rent  reserved  is  annual,  the  fixed  period  of 
time  is  a  year,  though  the  rent  be  payable  at  stat- 
ed intervals  during  the  year.    In  case  of  yearly 
tenancies  the  English  rule  requires  six  months' 
notice  to  determine  the  tenancy.    In  America, 
the  length  of  time  for  the  notice  has  been  va- 
riouslvfixed  l^  statute.    Where  the  letting  is 
for  a  less  time  than  one  year,  the  period  for 
notice  is  fixed  hj  the  manner  of  paying  rent. 
If  the  rent  Is  paid  monthly,  a  month's  notice  is 
required,  etc.    If  no  notice  is  given,  the  ten- 
ancy continues  for  another  term,  and  so  on. 
The  tendency  of  the  court  is  to  construe  all 
general  or  doubtful  tenancies  into  estates  from 
year  to  year;  and  parol  leases  which,  nnder  the 
Statute  of  I^uds,  constitute  estates  at  will,  are 
turned  into  estates  from  year  to  year  by  tbe 
payment  and  acceptance  of  rent,  or  other  cir- 
cumstances indicating  that  that  is  the  intention 
of  the  parties.    So,  where  the  tenant  holds 
over  after  the  expiration  of  a  lease  for  years, 
he  will  be  considered  as  a  tenant  from  year  to 
year.    6  Am.  &  Eng.  Cyclop.  Law,  888,  889. 
The  definition  here  given  of  estates  from 
year  to  vear,  and  the  description  of  their  ind- 
<•  Ia  it.  A. 


dents,  are  sanctioned  by  the  courts  and  writers 
of  text  books.  In  order  to  terminate  such  an 
estate,  notice  must  be  given  by  one  of  the  par- 
ties of  an  intention  to  aetermine  it;  and  it  fol- 
lows that  until  such  notice  is  given  the  tenant 
cannot  be  regarded  as  a  wrong-doer.  Such 
estates  partake  of  the  nature  of  an  estate  at  will; 
and  under  the  old  rule,  as  said  by  this  court  in 
Garrett  V.  Clark,  supra,  "the  tenancy  would 
probably  be  deemed  one  merely  at  will."  I 
think  that  it  would  require  such  a  notice  as 
specified  in  said  §  2987,  Code  Gen.  Laws  Or., 
to  determine  them;  and  that,  until  such  notice 
was  given,  no  proceedings  under  the  said  For^ 
cible  Entiy  and  Detainer  Act  could  properly 
be  taken.  This  seems  to  have  been  the  view 
entertained  by  the  learned  circuit  court,  and 
which,  in  my  opinion,  is  correct. 
The  judgment  appealed  from  tciU  beafflrmed^ 


William  CHURCH,  Jr.,  Appt, 

CITY  OF  PORTLAND,  Bespt. 

(....Or.....) 

"1  •   In  dedicating  lands  to  the  public*  the 

dedloator  may  atta^  such  reasonahle  restrlotlons 
to  Its  use  by  the  public  as  he  may  see  fit;  but  he 

*Head  notes  by  Thateb,  Ch.  J» 


Note.— Dedication  of  land  to  putiUo  use, 

A  dedication  to  public  use  must  be  with  Intent  to 
dedicate.  There  must  be  animus  dedicandU  and 
when  that  is  ascertained,  whether  by  the  express 
declarations  and  the  acts  of  a  party,  or  by  nser,  it  is 
sufficient.  Wiffgins  v.  Tallmadjare,  11  Barb.  468;  Lade 
V.  Shepherd,  2  Strange,  1004;  Jarvis  v.  I>ean,  8  Biner. 
447;  Grand  Surrey  Canal  Ck}.  v.  Hall,  1  Man.  &  Gr. 
868;  Parker  v.  Van  HouteD,  7  Wend.  145;  Ckdatlan 
V.  Gardner,  7  Johns.  106;  State  v.  WUidnson,  2  YU 
480. 

Bven  the  existence  of  a  errantee  is  not  essential 
to  the  validity  of  a  dedication,  nor  is  any  particular 
form  of  words  necessary  to  give  it  effect;  and  this 
principle  is  applicable  to  the  dedication  or  appro- 
priation of  ffround  to  be  used  as  a  square,  or  a  pub> 
lie  walk,  landing  or  common.  Butherford  v.  Tay- 
lor, 88  Mo.  819;  Hannibai  v.  Draper,  16  Mo.  9^ 
Brown  v.  Manning,  6  Ohio,  298. 

Where  the  owner  of  land  has  laid  out  village  lot! 
intersected  with  roads  and  public  squares,  such 
roads  and  public  squares  are  dedicated  to  publio 
use.  Post  V.  PearsaU,  22  W^end.  436;  Pearsall  v.  Poet, 
20  Wend.  116;  Woodyer  v.  Hadden,  6  Taunt.  125; 
Wyman  v.  New  York,  11  Wend.  486. 

The  same  rules  of  law  are  applicable  to  tbe  dedi- 
cation of  public  squares  as  to  the  dedication  of 
highways.  New  Orleans  v.  U.  S.  36  U.  8. 10  Pet,  714 
(9  L.  ed.  673);  Mankato  v.  Willard,  13  Minn.  28;  Price 
V.  Thompson,  48  Mo.  863;  Hunter  v.  Sandy  Hill,  0 
Hill,  407;  Mowry  v.  Providence,  10  R.  1. 52;  San  Le- 
andro  v.  Le  Breton,  72  Gal.  175;  Huber  v.  Gazley,  18 
Ohio,  18;  Carter  v.  Portland,  4  Or.  839;  Buch  v.  Rock 
Island,  5  Biss.  95;  Grogan  v.  Hayward,  6  Sawy.  498. 

Open  squares  in  towns  are  as  much  within  the 
principle  referred  to  as  highways,  and  It  has  been 
held  in  numerous  decisions  that  such  squares  may 
be  dedicated  to  public  uses.  Abbott  v.  Cottage 
City,  8  New  Eng.  Rep.  775,  143  Mass.  624;  Com.  v. 
Flsk,  8  Met.  288, 243;  New  Orleans  v.  United  States, 
36  IT.  8. 10  Pet.  662, 718  (9  L.  ed.  673);  Oady  v.  Conger, 
19  N.  Y.  266,  261;  Abbott  v.  MOls,  8  Vt.  621, 626;  Com. 


See  also  10  L.  R.  A.  593,  673;  28  L.    R.  A.  612;  36  L.  R.  A.  300;  43  L.  R.  A.  376. 
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cannot  dedicate  to  the  publio  the  lands  of  another 
peraon,  for  public  use,  without  the  latter^s  con- 
sent. 
8.  Proof  of  dedication.  Where  L.  S.  C.  and 
W.  W.  C.  -were  joint  occupants  of  a  tract  of  pub- 
lic land  which  bad  been  settled  upon  under  the 
reflations  of  the  provisional  government,  and 
upon  which  they  had  laid  off  a  town,  which  be- 
came the  City  of  Portland,  made  a  plat  thereof, 
sold  lots  to  each  other,  and  to  third  persons,  with 
covenants  for  further  assurance,  and  had  referred 
to  such  plats  for  a  description  of  the  lots  sold,  but 
which  plat  was  unrecorded  at  the  time;  and  sub- 
sequently, ascertaining  that  they  oouid  not  enter 
the  land  under  the  provisions  of  the  Donation 
Act  of  September  27, 1860,  said  parties  made  an 
agreement,  under  their  hands  and  seals,  in  which 
they  designated  a  part  of  the  tract  which  should 
belong  to  each,  and  covenanted  therein  that  each 
should  fulfill  and  perform  all  contracts  and  agree- 
ments he  had  theretofore  entered  into  with  others 
or  with  either  of  them,  or  of  other  persons,  re- 
specting the  said  tract  of  land,  or  any  part  there- 
of: and  subsequently,  and  on  the  16tb  day  of  De- 
cember, 1852,  the  said  L.  caused  the  said  plat  to  be 
recorded,  with  a  dedicatory  writing,  imder  his 
hand  and  seal  attached,  which  was  to  the  effect 
that  any  public  square  on  the  plat  should  be  sub- 
ject to  the  by-laws  of  a  city  corporation  for 
ornamental  purposes,  and  not  otherwise;  and  one 
half  of  the  public  square  shown  upon  said  plat 
was  upon  the  part  of  the  tract  agreed  to  be  set 
apart  to  the  said  W  W.  C.,— Held,  in  view  of  the 
said  agreement,  and  of  the  facts  that  the  parties 
were  Jointly  engaged  in  the  enterprise  of  laying 
out  the  town,  and  had  a  common  interest  in  its 
growth  and  development,  and  the  recording  of 
the  plat  and  dedicatory  writing  being  in  further- 
ance of  their  common  design,  and  the  plat  and 


writing  having  stood  upon  the  record  for  more 
than  thirty-six  years,  and  no  dissent  thereto  on 
the  part  of  the  other  parties,  or  of  the  City,  ap- 
pearing to  have  been  made,  that  the  act  of  L. 
should  be  considered  as  the  act  of  all,  and  that 
the  writing  should  be  regarded  as  cogent  proof 
of  the  conditions  upon  which  the  public  squares 
were  dedicated. 

8.  Held,  ftiriher,  that  the  building^  of  a 
city  hall  upon  such  public  squares,  to  be  used 
for  the  transaction  of  city  business,  with  a  Jail  in 
the  basement  thereof,  would  be  a  use  of  them 
foreign  to  the  purpose  for  which  they  were  dedi- 
cated; and  that  the  owners  of  a  lot  which  had 
been  purehased  from  the  town  proprietors,  or  ei- 
ther of  them,  and  which  would  be  affected  by 
such  appropriation,  bad  a  remedy  in  equity  to  in- 
hibit such  use. 

4.  Held^alsOf  that  a  general  dedieatton 
of  the  land  for  pabUe  Bqoares  implied 
that  they  were  to  be  enjoyed  by  the  public  at 
large,  and  could  not  rightfully  be  appropriated 
by  the  city  authorities  for  the  use  of  the  City  in 
the  management  and  conduct  of  its  economic  af- 
fairs. 

(October  21, 1880.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Multnomah  County  in 
favor  of  defendant  in  a  suit  to  enjoin  it  from 
erecting  a  building  upon  a  public  square  alleged 
to  have  been  dedicated  for  use  as  an  open  plaza. 
BeversecL 
The  facts  are  fully  stated  in  the  opinion. 
Hr,  William  T.  Muir,  for  appellant: 
The  power  of  the  Legislature  over  property 
dedicated  to  a  public  use  is  not  absolute.    It 


▼.  Bush,  14  Pa.  188;  Rowan  v.  Portland,  8  B.  Mon. 
230, 248;  Bayonne  v.  Ford,  43  N.  J.  L.  292;  Prlnceville 
V.  Auten,  77  111.  '325;  Grogan  v.  Hayward,  i  Fed. 
Bep.  161. 

Commons  are  dedicated  to  public  uses,  and  the 
original  proprietors  can  never  appropriate  them 
exclusively  to  any  private  use.  Perldns  v.  Perkins, 
44  Barb.  186. 

The  word  "park,"  written  upon  a  block  on  a  map 
of  city  property,  indicates  a  public  use,  and  convey- 
ances made  by  the  owners  of  the  plotted  land,  by 
reference  to  such  map,  operate  conclusively  as  a 
dedication  of  the  block.  Price  v.  Plainfleld,  40  N. 
J.L.606. 

BestrieUon  to  a  particular  use. 

Property  dedicated  to  pubUc  use  may  be  restricted 
to  a  particular  use  or  such  uses  as  are  consistent 
with  or  necessary  to  the  use  as  designated  by  the 
party  who  dedicates  it.  Bayard  v.  Hargrove,  46  Ga. 
842;  Morrison  v.  Hlnkson,  87  111.  587;  Warren  v. 
Lyons,  22  Iowa,  861;  Warren  v.  Grand  Haven,  80 
Mich.  24;  Butherford  v.  Taylor,  88  Mo.  816. 

If  the  dedicated  property  be  put  to  a  use  foreign 
to  that  contemplated  by  the  dedication,  any  prop- 
erty owner  may  inhibit  such  use.  Harris  v.  Elliott, 
85  U.  8. 10  Pet.  25  (9  L.  ed.  833);  Barclay  v.  Howell,  81 
U.  8. 6  Pet  498  (8  L.  ed.  477);  Campbell  County  Court 
T.  Newport,  12  B.  Mon.  (Ky.)  538;  Carter  v.  Portland, 
4  Or.  339:  Price  v.  Methodist  Epis.  Church,  4  Oh«o, 
615;  Le  Clercq  v.  GaUipolis,  7  Ohio  (pt  1)  217;  BOLrd 
of  Education  v.  Edson,  18  Ohio  St.  221;  Hardy  v. 
Memphis,  10  Helsk.  (Tenn.)  127;  Guelph  v.  Canada 
Co.  4  Grant,  Ch.  654;  Atty-Gen.  v.  Goodrich,  6  Grant, 
Cb.40e. 

A  street  cannot  be  enclosed  so  as  to  bar  the  rights 
of  the  public  represented  by  a  city.  Jersey  City  v. 
Morris  Canal  &  Bkg.  Co.  12  N.  J.  Eq.547, 66L 

The  grounds  of  the  doctrine  were  discussed  at 
6  L  R.  A. 


length,  and  reasserted  in  Cross  v.  Morristown,  18 
N.  J.  Eq.  805, 811;  and  it  has  since  been  considered 
the  settled  doctrine  in  this  State.  State  v.  Morris- 
town,  83  N.  J.  L.  57;  Tainter  v.  Morristown,  19  N.  J. 
Eq.  46:  State  v.  Trenton,  86  K.  J.  L.  108, 201;  Price  v. 
Plainfleld,  40  N.  J.  L.  614. 

Estate  ereaUd  by  dedicatUnu 

Cases  of  dedication  rest  upon  the  principle  of  es- 
toppel in  pais,  it  being  considered  fraudulent  on  the 
part  of  one  dedicating  his  land  to  public  uses  to  re* 
tract,  to  the  preiudioe  of  parties  who  have  pur- 
chased on  the  faith  of  such  dedication.  Wood  v. 
Seely,82N.Y.116. 

It  is  not  competent  for  the  party  making  a  dedi- 
cation to  reassert  any  right  over  the  land,  at  all 
events,  so  long  as  it  remains  In  public  use.  Adams 
V.  Saratoga  &  W.  B.  Co.  U  Barb.  450;  Re  Lewis 
Street,  2  Wend.  472. 

Where  the  owner  of  a  tract  of  land  lays  it  out  into 
lots,  and  intersects  it  with  a  street  or  aUey,  obvious- 
ly for  the  convenience  of  the  lots,  and  purchases 
are  made  in  reference  to  such  convenience,  there  is 
created  In  the  owners  an  easement  in  the  street  or 
way  which  cannot  be  recalled.  Wiggins  v.  Mc- 
Cleary,  48  N.  Y.  848;  Adams  v.  Saratoga  &  W.  B.  Co. 
11  Barb.  450;  Bissell  v.  New  York  Cent  B.  Co.  28 
N.Y.ei. 

If  the  premises  to  which  the  right  of  way  attached 
are  divided,  the  right  of  way  passes  to  each  portion 
into  whosever  hands  it  may  come,  but  only  so  far 
as  applicable  to  such  portion.  Dawson  ▼.  Bt  Paul 
F.  &  M.  Ins.  Co.  15  Mhin.  186, 2  Am.  Bep.  118;  Wat- 
son V.  Bloren,  1  Serg.  &  B.  S27;  Underwood  v.  Car- 
ney, 1  Cush.  286w 

A  charge  upon  the  estate  or  property  of  the  servi- 
ent tenement  follows  it  into  the  hands  of  any  per- 
son to  whom  such  tenement,  or  any  part  thereof. 


1889. 
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may  regulate  the  use  of  such  property  or  pro- 
mote its  improyeihent,  but  cannot  Divert  or 
subject  it  to  any  use  clearly  inconsistent  with 
the  contract  of  dedication.  And  upon  such  di- 
version any  perdbn  interested  would  be  author- 
ized to  instituteprqper  proceedings  to  enjoin  it. 

Portland  db  W,  K  B,  Co.  v.  P&HIand,  14  Or. 
189,  196,  197;  Carter  v.  Portland,  4  Or.  889; 
Price  V.  TTumpton,  48  Mo.  861;  Pensaeola  <fe 
O.  R  Go,  V.  Spratt,  12  Pla.  26,  91  Am.  Dec. 
747;  Bobes(m  v.  PitUnger,  2  N.  J.  Eq.  67,  82 
Am.  Dec.  412;  Whitfield  v.  Bogers,  26  Miss.  84, 
59  Am  Dec.  244;  Jacksonville  y.  Jcielraonville 
R.  Co.  67  111.  540:  Alvee  v.  Eendersan,  16  B. 
Mon.  168;  BemphiU  v.  Boston,  8  Cush.  197; 
Com.  V.  Bush,  14  Pa.  186. 

Equity  may  prevent  a  threatened  injury. 

Coalter  v.  Bunter,  4  Rand.  58,  15  Am.  Dec. 
726;  8  Pom.  Eq.  Jur.  §  1851;  Corning  v. 
Lowerre,  6  Johns.  Ch.  489;  Watertown  v. 
Oncen,  4  Paige.  510. 

The  word  "square,"  as  a  term  of  dedication, 
imports  complete  and  unrestricted  abandon- 
ment to  public  use,  either  for  purposes  of  a  free 
passage  or  to  be  ornamented  and  improved  for 
pounds  of  pleasure,  amusement,  recreation  or 
health. 

noboken  M.  E.  Churcfi  v.  Hoboken,  88  N.  J. 
L  18,  97  Am.  Dec.  696,  Jacksonville  v.  Jaeh- 
»i^ville  R  Co.  67  Dl.  540. 

The  word  public  "square,"  without  more, 
means  place  to  be  kept  open. 

Com  V.  Rush,  14  Pa.  189;  Barclay  v.  Hovsell, 
31  U.  S.  6  Pet.  498  (8  L.  ed.  477);  Ellicott  v. 
Pearl  85  U.  8.  10  Pet.  412  (9  L.  ed.  475); 
Waterlown  v.  Cotoen,  4 Paige,  610-515;  Warren 


V.  Lyons,  22 Iowa,  851-353;  Princemlle  v.  Ait' 
ten,  77111.  825-329;  Macon  y.  fYanklin,  12  Ga. 
289;  Com.  v.  Bowman,  8  Pa.  206. 

The  intention  of  the  dedicator  must  controL 

Portland  db  W.  V.  B.  Co.  v.  Portland,  14  Or. 
189,  197;  Pries  Y.  Thompson,  48  Mo.  865;  Jack- 
sontnlle  v.  Jacksonville  B.  Co.  67  III.  540;  EobO' 
ken  M.  E.  Church  v.  Hoboken,  33  N.  J.  L.  18,. 
97  Am,  Dec.  696;  Hemphill  v.  Boston,  8  Cush^ 
195,  54  Am.  Dec.  749;  Godfrey  y.  Alton,  12111. 
29,  52  Am.  Dec.  476;  Elizabethtown,  L.  <b  B^ 
8.  B.  Co.  V.  Combs,  10  Bush,  887;  Warren  v. 
Lyons,  22  Iowa,  351;  Baker  v.  Johnston,  2t 
Mich.  844,  847;  Com.  v.  Bush,  14  Pa.  186,  188^ 
189, 190. 

When  the  object  of  the  dedication  is  speci- 
fically stated,  it  must  be  so  construed  as  to  car- 
ry into  effect  the  purpose  intended. 

Com.  V.  Rush,  14  Fa.  189,  190. 

The  Legislature  cannot  extinguish  public  use 
in  property  dedicated. 

Hoboken  M.  E.  Church  v.  Hoboken,  83  N.  J. 
L.  13,  97  Am.  Dec.  696;  Alton  v.  Blinoi^ 
Tran^.  Co.  12  111.  60;  Jacksonville  v.  Jackson- 
ville B.  Co.  67  111.  540;  Portland  <&  W.  V.  R 
Co.  V.  Portland,  14  Or.  189. 

Kor  can  it  divert  a  square  for  uses  foreign  to 
dedication. 

Warrer  v.  Lyons,  22  Iowa,  861. 

Great  weight  has  always  been  attached,  and 
verjr  rightly  attached,  to  contemporaneous  ex- 
position. 

Cohens  V.  Virginia,  19  U.  8.  6  Wheat.  264, 
418  (5  L.  ed.  257).  See  also  Cooley,  ConsW 
Lim.  5th  ed.  pp.  81,  82. 

Admitting  a  necessity  for  the  purchase  in  or- 


is BubiiequeQtly  oonveyed.  Weyman  v.  Rlngold, 
1  Bradf .  65. 

And  tbe  lots,  being  bounded  by  pubuc  streets,  ex- 
tecd  to  tbe  center  of  the  street  as  a  legal  presump- 
tion.   Adams  v.  Rivers,  11  Barb.  898. 

Tbe  riRbt  secured  by  dedication  is  an  Incorporeal 
bercditament;  it  becomes  at  once  appurtenant  to 
the  lot,  and  forms  ''an  integral  part  of  the  estate** 
in  it.  It  follows  the  estate  and  constitutes  a  per- 
petual incumbrance  upon  the  land  burdened  with 
it.  From  the  moment  it  attaches,  the  lot  becomes 
the  dominant,  and  the  open  way  or  street  the 
servient,  tenement.  Story  v.  New  York  Elevated 
R.  CO.  90  N.  Y.  145;  Child  v.  Chappell,  9  N.  Y.  246; 
Watertown  v.  Cowen,  4  Paige,  514;  Hills  v.  Miller, 
8  Paige,  250;  Brewer  v.  Marshall,  18  N.  J.  Eq.  845. 
See  generally  Atty-Gen.  v.  Tarr,  2  L.  R.  A.  87.  note^ 
148  Moss.  809;  Harrison  County  v.  Seal  (Miss.)  8  L.  R. 
A.  eso,  note:  Clarke  y.  Providence  (R.  I.}  1  L.  R.  A. 
725;  Meier  v.  PorUand  Cable  R.  Co.  1 L.  R.  A  860, 10 
Or.  SOOL 

PretumptUm  of  dedication  from  user, 

Tbe  length  of  time  necessary  to  raise  a  presump- 
tion of  dedication  from  user  must  depend  upon 
the  circumstances  of  each  particular  ease;  no  ab- 
solute rule  ctm  be  laid  down  to  govern  it;  but 
where  tbe  only  evidence  of  dedication  is  user  by 
the  public,  unaccompanied  by  any  circumstance  or 
act  Indicating  an  intention  to  dedicate,  or  where 
the  pul>lic  or  individuals  have  not  acted  upon  the 
acquieftcence  in  such  a  way  that  its  retraction 
would  materially  affect  the  public  accommodation 
and  pri  viite  rights,  and  thus  evince  bad  faith  in  tbe 
ownor,  such  ii8"r.  from  analogy  to  the  Statute  of 
Llmit^ttion^.  must  be  for  twenty  years  to  establish 
thi-  i-nblic  right.  Wood  v.  Hurd,  84  N.  J.  L.  91; 
Smith  V.  State,  28  N.  J.  L.  180:  Holmes  v.  Jersey 
City,  12  N.  J.  Eq.  209;  Central  R.  Co.  v.  State,  82  N. 
6  L.  R.  A. 


J.  L.  220;  Hoole  v.  Atty-Oen.  22  Ala.  190;  State  v. 
Snedeker,  80  N,  J.  L.  80;  Jersey  City  v.  Morris 
Canal  &  Bkg.  Ca  12  N.  J.  Eq.  547;  Irwin  v.  Dlxion« 
60  U.  S.  9  How.  10  (13  L.  ed.  26). 

A  plea  of  a  public  prescriptive  right  has  been  ex- 
tended to  a  pubUo  square  and  to  a  burying-ground. 
Gkurdlner  v.  Tisdale,  2  Wis.  168, 00  Am.  Dea  417. 

Effect  of  dedication  to  ptiZ)lic  use. 

The  principal  effects  of  a  dedication  of  squares  to 
the  use  of  the  public  are  plain  and  obvious.  The 
naked  fee  of  the  land  remains  in  the  original  pro- 
prietors,  and  the  public  acquire  an  easement  mere- 
ly, coextensive  with  the  purposes  to  which  such 
open  squares  in  populous  towns  are  usually  appro- 
priated; and  where  there  is  a  corporation  to  repre- 
sent tLe  public,  and  take  charge  of  its  interests,  the 
easement  vests  in  such  corporation,  which  thus  be- 
comes the  trustee  of  a  use.  Anderson  v.  Rochester, 
L.  &  N.  F.  R.  Co.  9  How.  Pr.  559. 

By  the  dedication,  the  city  acquired  the  right  to 
open  the  square  and,  having  performed  the  condi* 
tion  on  which  it  was  limited,  became  seised  of  the 
entire  legal  estate  subject  to  the  trust.  New  York 
V.  Stuyvesant,  17  N.  Y.  48. 

All  the  united  and  consolidated  power  became 
vested  in  the  corporation.  Cammeyer  v.  United 
Lutheran  Churches,  2  Sandf.  Gh.  221. 

It  would  seem  that  if  the  corporation  were  to 
recognize  and  regulate  the  space  as  and  for  a  pub- 
lic street,  it  would  be  bound  thereafter  to  let  it  re- 
main so.  Schermerhom  v.  New  York,  8  £dw.  Clu 
180. 

Common  right  of  resldeiUs. 

Residents  of  the  village  have  a  common  lnterf«t 
with  each  other  and  with  the  village  itself,  in  pi-e- 
ventlng  any  obstruction  to  the  use  of  the  publio 
square  dedicated  for  the  purposes  of  a  park.    May- 
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der  to  cut  off  a  claim  of  title  which  might  be 
advanced  by  Chapman,  still  the  City  thereby 
acquired  no  right  to  alienate  or  use  the  prop- 
erty for  purposes  other  than  those  designated 
in  the  dedication. 

Coffin  V.  Portland,  16  Or.  77,  82. 

JUr.  W.  H«  Adams  for  respondent. 

Thayer,  €fh.  J,,  delivered  the  opinion  of 
the  court: 

In  this  case  the  appellant  filed  his  complaint 
to  enjoin  the  respondent,  a  municipal  corpora- 
tion, from  entering  upon  and  building  a  city 
hall,  with  a  city  jail  in  the  basement  thereof, 
upon  block  54,  in  the  City  of  Portland,  claim- 
ing that  said  block,  and  also  block  53,  adjacent 
thereto,  were  both  dedicated  to,  and  accepted 
by,  the  City  as  a  "public  square,"  for  the  use 
of  the  inhabitants  thereof,  and  the  public  gen- 
erally, as  an  open  plaza,  and  it  was  to  be  kept 
and  maintained  as  open  ground,  to  be  planted 
with  trees  and  otherwise  ornamented,  as  a 
place  for  public  gatherings  and  outdoor  recrea- 


tion. It  is  alleged  in  the  oomplaint  that  nid 
blocks  are  a  part  of  a  certain  tract  of  land 
which  was  formerly  in  the  joint  occupation  of 
Daniel  H.  Lownsdale,  Stephen  Coffin  and  W. 
W.  Chapman,  who  claimed  to  be  the  owners 
thereof,  and  who  subsequently  obtained  a  pat- 
ent to  it  in  severalty  from  the  United  States  un- 
der the  Act  of  Congress  of  September  37,  1850, 
known  as  the  '*  Donation  Law."  That  Mid 
Lownsdale,  Coffin  and  Chapman,  while  in  pos- 
session of  said  tract  of  land  as  aforesaid,  caused 
a  survey  thereof  to  be  made  into  blocks,  lota, 
streets,  parks  and  other  public  grounds,  and 
caused  a  map  or  plat  thereof  to  be  made,  com- 
monly known  as  the  "  Brady  Map,"  and  sold 
lots  and  blocks  by  reference  to  that  map. 
That  the  appellant  is  a  resident  of  said  Citv, 
and  is  now  the  owner  of  lot  4,  in  block  oV, 
which  is  a  part  of  said  tract  of  land.  That 
said  lot  is  upon  the  opposite  side  of  the  street 
from  said  block  58,  and  was  for  a  valuable 
consideration  sold  and  conveyed  by  said 
Lownsdale  and  others  to  Charles  Hubbard  on 


wood  Ck).  V.  Mayweed,  6  West.  Eep.  584,  118  III.  73; 
Green  v.  Oakes,  17  IlL  261;  Gage  v.  Chapman,  66  BL 
811;  2  Story,  Bq.  Jur.  fi  824. 

Owners  of  separate  dwelUnRS,  which  are  all  in- 
jured by  aslngrle  nuisance,  of  which  the  defendant 
was  the  author,  oould  all  unite  and  obtain  full  re- 
lief of  injunction  and  removal  by  one  decree.  Ken- 
Bin«rton  v.  White,  8  Price,  164;  Mills  v.  Campbell,  2 
Younge  &  G.  (Ezch.)  889;  Reid  v.  GifTord,  Hopk.  416; 
1  Pom.  Eq.  278;  Bushnell  y.  Robeson,  62  Iowa,  640; 
Bobinson  v.  Baugh,  81  Mich.  290:  Brandlrfl  v.  Har- 
rison County,  60  Iowa,  164;  Bobbins  v.  Sand  Creek 
Tump.  Go.  84  Ind.  461. 

.  Each  of  the  complainants  would  have  had  the 
right  to  file  a  bill  to  restrain  the  nuisance,  which 
was  a  special  injury  to  his  Individual  property. 
But  as  the  relief  sought  was  the  same  as  to  all  the 
complainants,  there  certainly  was  no  good  reason 
for  compelling  them  to  file  several  bills  to  protect 
their  common  right  against  acts  of  the  defendant, 
which  were  injurious  to  all  of  them.  Murray  v. 
Hay,  1  Barb.  Ch.  64, 48  Am.  Dec  776. 

BightM  €f  pwrchaaer  of  lot  deHonated  on  plaL 

The  pm^sbaser  of  a  lot  upon  a  street  so  dedicated 
acquires  a  perpetual  and  indefeasible  right  of  ac- 
cess to  his  lot  over  the  same,  or  at  least  over  so 
much  as  leads  from  his  lot  to  the  next  adjoining 
public  street  on  each  side,  whether  the  same  be  ac- 
cepted and  adopted  by  the  public  as  a  highway  or 
not,  and  retains  it»  If,  after  acceptance,  the  same  be 
abandoned  by  the  public  as  a  public  highway. 
Atty-Gen.  v.  Morris  4^  B.  B.  Go.  19  N.  J.  Eq.  894. 

Enjovment  of  doumeni  protected  l)vi'njuneUon. 

Equity  has  jurisdiotlon  to  restrain  by  injunction 
erections  on  servient  lands,  in  violation  of  an  ease- 
ment or  right  of  enjoyment  in  respect  of  such  lands, 
attached  or  belonging  to  adjoining  premises.  Sey- 
mour V.  McDonald,  4  Sandf.  Ch.  608;  Bavenswood 
▼.  Fleming,  22  W.  Ya.  62, 46  Am.  Bep.  601;  St.  Paul 
&  P.  B.  Co.  V.  Sohurmeier,  74  U.  a  7  Wall.  275»  (19  L. 
•d.  74);  Yates  v.  MUwaukee,  77  U.  &  10  Wall  497  J9 
Ii.ed.  984). 

Where  an  easement  or  servitude  is  annexed  to  a 
private  estate,  the  due  enjoyment  of  it  will  be  pro- 
tected by  injunction  against  encroachment  or  in- 
vasion. Wheeler  v.  GUsey,  85  How.  Pr.  1^  Com- 
ing V.  Lowerre,  0  Johns.  Oh.  439;  Tallmadge  v. 
East  Biver  Bank,  28  N.  Y.  106;  Lawrence  v.  New 
York,  2  Barb.  '660;  Oakley  v.  Williamsburgh,  6 
Paige,  262. 

Upon  application  of  the  government,  courts  of 
«  L.  K.  A. 


chancery  will  exercise  ^eHr  authority  to  restrain 
the  placing  of  obstructions  in  or  upon  publio  high- 
ways,  streets,  bridges,  grounds  or  navigable  WBtere. 
Metropolitan  City  B.  Co.  v.  Chicago,  96  HI.  627: 
Atty-Gen.  v.  London,  8  Beav.  270;  Atty-Gen.  v. 
Blchards,  2  Anstr.  008;  Atty-Gen.  v.  Forl>ea.  2  Myl. 
&  a  128;  Atty-Gen.  v.  Galway,  1  MoUoy,  10?; 
Georgetown  v.  Alexandria  Canal  Co.  87  U.  S.  li 
Pet.  98  (9  L.  ed.  1013);  United  States  ▼.  Duluth,  1 
Dili.  460;  People  v.  St.  Louis,  10  HL  SSL 

So  equity  may  enforce  the  execution  of  the 
plainly  declared  trust  either  upon  the  application 
of  the  owners  of  lots  abutting  upon  the  square,  or 
upon  application  of  the  dty,  the  trustee.  Jackson- 
ville V.  Jacksonville  B.  Go.  67  HL  644. 

A  city  never  loses  its  right  to  protect  the  right  of 
the  public  in  property  in  which  there  is  a  pubho 
easement,  by  reason  of  an  adverse  possession.  Un- 
authorized acts  of  exclusive  possession  by  any  par- 
ty upon  a  street  or  public  square  is  a  nuisance 
which  no  time  will  legalise  without  statutory  aid. 
Price  V.  Plainfleld,  40  N.  J.  L.  614. 

Action  for  interference  wUh  eoBement^ 

Unless  a  private  person  has  acquired  in  some  legal 
way  an  Interest  in  such  easement,  from  the  person 
dedicating  the  land,  he  cannot  maintain  an  action 
against  a  person  or  corporation.  Interfering  with 
or  disturbing  such  easement,  unless  he  sustains 
thereby  ;8ome  special  ,and  peculiar  damage,  which 
is  not  sustained  by  the  great  mass  of  the  inhabi- 
tants.   Burnet  v.  Bagg,  67  Barb.  16L 

Where  it  sufficiently  appears  that  tiie  plaintiff  is 
one  of  the  inhabitants  of  the  town,  Uving  and  hold- 
ing property  contiguous  to  the  square,  the  value 
of  which  is  affected  by  the  dedication,  he  is  entitled 
to  a  remedy  for  the  protection  both  of  his  indi\id- 
ual  and  of  his  common  interests.  Brown  v.  Man- 
ning, 6  Ohio,  806, 27  Am.  Dec  267,  citing  Brown  v. 
tiicketts,  4  Johns.  Ch.  803;  and  see  Beatty  v.  Kurtz, 
27  U.  8. 2  Pet.  685  (7  L.  ed.  628);  Brown  v.  Vermuden, 
1  Ch.  Gas.  272;  York  v.  PUkmgton,  1  Atk.  S84;  LeiKb 
V.  Thomas,  2  Yes.  Sr.  812;  Hendricks  v.  Bobinson.  2 
Johns.  Ch.  296;  Grosvenor  v.  Austin,  6  Ohio.  11:2: 
Thompson  v.  Brown,  4  Johns.  Ch.  619;  Brown  v. 
Bicketts,  8  Johns.  Ch.  663;  Sherrlt  v.  Birch,  8  Bro. 
Ch.  229;  Lloyd  v.  Loaring,  6  Yes.  Jr.  779;  Adair  v. 
New  Biver  Go.  U  Yes.  Jr.  429;  Palk  v.  Clintoa.  12 
Yes.  Jr.  48. 

That  is  so,  notwithstanding  the  grantots  with 
whom  the  agreement  or  covenant  was  made  had 
released  it  to  the  purobaaezs.  Brouwer  ▼.  Jones« 
28Barb.l6L 
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or  about  the  12th  day  of  February,  1850,  un- 
•^er  and  ihrough  whom,  by  regular  aud  mesne 
coDveyances,  the  appellant  has  become,  and 
now  is,  the  owner  thereof.  That  said  City  of 
Portland  is  situated,  in  lar^  part,  on  said  tract 
of  land.  That  at  a  meeting  of  the  common 
council  of  said  City,  held  on  the  29th  day  of 
April,  1853,  among  other  business  transacted, 
the  following  resolution  was  passed:  "Re- 
solved, That  the  city  council  of  Portland  adopt 
the  plat  of  said  City  drawn  by  John  Brady  as 
the  city  plat;  and  that  the  mayor  appoint  a 
select  committee,  with  instructions  to  call  up- 
on the  proprietors  of  the  City  of  Portland,  and 
obtain  from  them  a  bond  or  deed  of  all  the 
public  streets  in  said  City,  and  a  deed  of  trust 
for  all  the  land  donated  to  benevolent  societies, 
public  schools,  public  squares,"  etc.  And  by 
an  ordinance  approved  February.  27, 1869,  en- 
titled "An  ordinance  adopting  a  map  showing 
the  plan  of  the  streets,  blocks  and  public  prop- 
erty in  the  City  of  Portland/'  it  was  recited  and 
ordained  as  follows: 

"  Whereas,  the  common  council  of  the  City 
of  Portland,  at  its  regular  meeting  held  April 
29,  1852,  adopted  the  map  commonly  known 
as  the  'Brady  Map*  as  the  plan  of  streets, 
blocks  and  public  property;  and  whereas,  since 
that  date,  several  additions  have  been  made  to 
the  City;  and  whereas,  a  complete  plan  of  all 
the  streets,  blocks  and  public  property  has 
been  made  by  order  of  the  common  council  by 
C.  W.  Burrage,  and  submitted  at  a  meeting  of 
the  common  council  held  July  18,  1866:  Now, 
therefore,  the  City  of  Portland  does  ordain  as 
follows:  Section  1.  That  the  map  of  the  City 
of  Portland  surveyed  and  drawn  by  order  of 
the  common  council  by  C.  W.  Burrage,  city 
eurvevor,  1866,  be,  and  is  hereby,  adopted  as 
the  official  map  of  this  City,  showing  the  plan 
of  the  streets,  blocks  and  public  property  with- 
in the  city  limits.  Sec.  2.  That  the  auditor 
and  clerk  be,  and  is  hereby,  directed  to  attach 
to  said  map  a  certified  copy  of  this  ordinance, 
aud  cause  said  map  and  ordinance  to  be  re- 
corded in  the  records  of  deeds  in  the  office  of 
the  county  clerk  of  Multnomah  County, 
Oregon." 

That  upon  said  Burrage  map  said  blocks  58 
and  54  were  each  marked  and  designated  by 
the  words  "Public  Square,"  and  recognized 
by  said  City  as  haviog  been  set  apart  and  dedi- 
cated by  said  Lownsoale  and  Chapman  to  the 
use  of  the  public,  as  aforesaid,  and  that  said 
City  had  planted  trees  therein,  and  otherwise 
improved  the  same,  as  and  for  public  parks  and 
open  plazas.  That  all  of  the  said  improvements 
■were  made  by  the  said  City  in  pursuance  of 
ordinances  duly  passed  by  its  common  council, 
and  approved  by  its  mayor,  in  which  ordi- 
nances the  said  blocks  53  and  54  were  referred 
to  and  designated  as  the  "Public  Square,"  and 
as  the  "Plaza." 

That  neither  of  said  blocks  has  ever  been 
built  upon,  or  made  use  of,  otherwise  than  as 
a  public  park  or  open  plaza,  having  said  shade 
trees  growing  thereon,  and  as  ground  devoted  to 
public  use  and  adornment,  and  as  a  place  for 
public  meetings  and  for  outdoor  recreation  on 
the  part  of  such  of  the  inhabitants  of  said  City, 
and  of  the  public  generally,  as  might  choose 
to  resort  thereto  for  such  purposes;  and  that 
appellant,  and  each  of  his  predecessors  in  title 
4L.R.  A 


to  said  lot  4,  in  block  59,  bought  said  lot,  and 
took  a  conveyance  thereto  upon  the  faith,  and 
in  the  expectation  and  belief,  that  said  blocks 
58  atd  54  were  each  so  dedicated  to,  and  ac- 
cepted by,  said  City.  But  that,  notwithstand- 
ing, the  common  council  of  the  City,  on  the 
19th  day  of  April,  1889,  resolved  to  build  and 
erect  a  city  hall  on  the  west  half  of  said  block 
54,  and  authorized  and  empowered  the  com- 
mittee on  ways  and  means  to  act  in  breaking 
ground  thereon  for  the  foundation  of  said 
building,  and  that  said  committee  were  threat- 
ening and  intending  so  to  do,  and  had  caused 
the  city  surveyor  to  make  a  survey  thereof, 
and  set  stakes  preparatory  to  digging  up  and 
excavating  the  ground  for  the  construction 
and  erection  of  such  city  hall;  and,  unless  en- 
Joined  from  so  doin^,  the  City  will  cut  down 
the  shade  trees  on  said  west  half  of  said  block 
54,  and  will  proceed  immediately  to  erect  there- 
on a  building  for  a  city  hall.  That  the  plans 
and  specifications  for  said  building,  adopted  by 
said  City,  provide  that  the  basement  story 
thereof  shall  be  finished  and  completed  as  and 
for  a  city  iail;  and,  if  the  said  city  hall  be 
erected,  said  basement  story  thereof  will  be  so 
finished  and  completed,  and  will  be  used  as  a 
public  jail,  wherein  will  be  confined  prisoners 
awaiting  trial  for  crimes  against  the  laws  of 
the  State,  as  well  as  persons  convicted  of  vio- 
lating city  ordinances. 

The  complaint  also  contains  the  usual  allega- 
tions of  damage  and  irreparable  injury  which 
will  result  in  case  the  respondent  is  not  re- 
strained from  doing  the  acts  referred  to.  It 
also  appears  therefrom  that  the  west  half  of 
each  of  said  blocks  58  and  54  is  situated  upon 
that  part  of  said  tract  of  land  patented  to  said 
W.  W.  Chapman,  and  the  east  half  thereof  upon 
the  part  patented  to  the  said  David  H.  Lowns- 
dale.  It  further  appears  from  the  complaint 
that  on  or  about  tbe  2l8t  day  of  September, 
1870,  the  common  council  of  the  City  passed 
the  followine  ordinance,  to  wit: 

* •  Ordinance  No.  861 .  An  ordinance  to  provide 
for  quieting  the  title  to  certain  portions  of  pub- 
lic property.  Whereas,  it  is  deemed  expedient 
to  quiet  and  perfect  the  titles  to  certain  pieces 
of  land  heretofore  dedicated  to  the  use  of  the 
City  of  Portland  as  public  parks  and  squares; 
and  whereas,  W.  W.  and  M.  F.  Chapman 
have  proposed  to  convey  to  the  City  any  interest 
they  may  have,  whether  of  dower  or  otherwise, 
in  property  so  dedicated,  especially  the  west 
half  of  blocks  No.  53  and  54,  and  the  blocks 
known  on  the  map  as  'Park  Blocks,' lying 
between  Salmon  and  Mill  Streets:  Now,  there- 
fore, the  City  of  Portland  does  ordain  as  fol- 
lows: Section  1.  That  the  standing  commit- 
tee of  the  common  council  on  streets  and  pub- 
lic property  be,  and  are  hereby,  authorizedand 
empowered  to  negotiate  with  W.  W.  and  M. 
P.  Chapman  for  a  deed  conveying  all  their  in- 
terest, whether  of  dower  or  otherwise,  in  the 
west  one  half  of  blocks  number  53  and  54,  and 
the  seven  blocks  known  as  '  Park  Blocks,'  ly- 
ing between  East  and  West  Park  Streets  and 
Salmon  and  Mill  Streets,  provided  that  the 
consideration  therefor,  including  expense  con- 
nected therewith,  shall  not  exceed  $6,400." 

That,  pursuant  to  said  ordinance  above  re- 
cited, the  said  purchase  was  made,  and  a  deed 
of  conveyance  from  the  said  W.  W.  and  M. 
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P.  Gbapman  was  executed  to  the  Citv  of  Port- 
land. A  copy  of  the  '•  Brady  Map/'  together 
with  an  abstract  of  all  the  deeds  and  convey- 
ances affecting  said  blocks  58  and  54,  was  filed 
with  said  complaint  as  an  exhibit.  The  de- 
murrer to  the  complaint  was  upon  the  ^neral 
ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  suit. 

No  argument  was,  as  we  are  informed,  had 
upon  the  merits  of  the  case  before  the  circuit 
court,  and  its  decision  in  sustaining  the  de- 
murrer was  only  formal.  Counsel  for  the  re- 
spective parties  have  attempted  to  make  an 
agreed  case  herein,  by  stipulating  that  the  de- 
murrer admits  all  the  matters  and  things  al- 
leged in  the  complaint,  and  that  the  complaint 
is  an  Agreed  statement  of  undisputed  facts  in 
the  case.  I  do  not  think,  therefore,  that  the 
stipulation  changes  the  status  of  the  case,  as  an 
agreed  case  must  be  made  up  in  the  manner 
prescribed  by  the  Code. 

The  question  before  us  is  as  to  the  sufficiency 
of  the  complaint  to  constitute  a  cause  of  suit 
Said  blocks  53  and  64  are  indicated  upon  the 
Brady  map  as  ''  public  squares;"  but  the  com- 
plaint is  very  ambiguous  as  to  the  time  when 
said  map  was  made,  and  the  circumstances  at- 
tendingthe  affair.  It  appears  that  on  the  0th 
day  of  December,  1852,  a  plat  of  D.  H.  Lowns- 
dale's  claim  was  deliverea  to  the  clerk  and  re- 
corder of  Washington  County  for  record;  that 
it  included  a  map  or  plat  of  the  original  Town 
of  Portland,  which  map  or  plat  is  conceded  to 
have  been  the  "  Bradv  Map;"  that  said  plat  of 
D.  W.  Lownsdale's  claim  was  on  the  16th  day 
of  December,  1852,  recorded  in  the  office  of 
said  clerk  and  recorder;  that  a  writing  was  at- 
tached to  said  plat,  bearing  date  December  8, 
1852,  purporting  to  be  under  the  hand  and 
seal  of  the  said  Lownsdale;  that  by  the  terms 
of  said  writing  the  use  and  control  of  said 
blocks  were  expressly  restricted.  It  is  evident, 
however,  that  said  map  was  in  existence  prior 
to  that  time,  as  the  common  council  of  the  City 
adopted  it  as  the  city  plat  on  the  29th  day  of 
April,  1852. 

The  contention  between  the  counsel  is  not„ 
however,  as  to  the  fact  that  the  blocks  were 
dedicated  as  a  *'  public  square,"  but  it  is  as  to 
the. restriction  of  their  use  and  control  by  the 
city  authorities.  If  the  owners  of  the  land  set 
the  blocks  apart  to  remain  open  grounds,  sub- 
iect  to  the  control  of  the  city  authorities  only 
for  the  purpose  of  being  ornamented,  as  woula 
appear  from  the  dedicatory  writing  attached 
to  the  said  plat,  then  the  City  has  no  ground 
whatever  to  claim  the  right  to  erect  the  pro- 
posed city  hall  thereon .  The  owners  of  the 
land  had  a  right  to  restrict  the  use  of  it  by  the 
public  to  any  reasonable  extent  which  they 
saw  fit.  But  the  respondent's  counsel  insists 
that,  as  Lownsdale  alone  signed  said  dedicatory 
writing,  the  restriction  contained  therein,  of 
the  use  and  control  of  any  public  square,  did 
not  affect  the  west  half  of  said  blocks,  that  por- 
tion thereof  being  upon  Chapman's  donation 
land  claim.  Lownsdale,  of  course,  had  no  au- 
thority to  limit  the  public  use  of  any  land  be- 
longing to  Chapman;  but  the  latter  could 
hardly  pretend  that  he  owned,  at  the  time,  a 
distinct  interest  in  the  tract  of  land,  consisting, 
in  the  inain,  of,  the  town-site  of  the  City  of 
Portland. 
«  L.  R.  A. 


The  complaint  ana  exhibits  filed  herein  show- 
that  the  claim  which  was  known  as  the  "Port- 
land Claim"  was  settled  upon  and  occupied 
under  the  laws  of  the  provisional  government. 
That  Lownsdale  purchased  the  possessory  right 
to  it  from  Pettygrove  in  1848,  and  in  Septem- 
ber of  that  year  had  it  recorded  in  his  own- 
name  in  the  territorial  record  books.  That 
Coffin  and  Chapman  subsequently  became  in- 
terested with  Lownsdale  in  the  claim;  but  that 
the  record  title  thereto  still  remained  in  the  lat- 
ter. That  the  parties  afterwards  ascertained, 
that  they  could  not  jointly  enter  the  claim  un- 
der the  provisions  of  the  Donation  Act,  and 
therefore  made  the  agreement  of  March  10^ 
1852,  known  as  the  "Escrow,"  by  the  terms  of 
which  the  said  parties  each  severally  covenant- 
ed, among  other  things,  that  he  would  fulfill 
and  perform  all  contracts  and  agreement» 
which  he  had  theretofore  entered  into  with  the 
others,  or  either  of  them,  or  with  other  per- 
sons, resx)ecting  the  said  tract  of  land,  or  any 
Eart  thereof.  They  had  laid  out  the  town  and< 
ad  a  common  interest  yi  its  growth  and 
development.  It  was  an  enterprise  which  they 
had  jomtly  undertaken,  and  in  which  they  had 
a  community  of  interest.  Each  of  them  may 
be  presumed  to  have  incurred  obligations  in  the> 
sale  of  lots,  in  the  transaction  of  business  rela- 
tive to  the  laying  out  of  the  town,  which,  ac- 
cording to  the  terms  of  the  escrow,  he  was  re- 
quired to  fulfill  and  perform.  Under  such- 
circumstances,  said  parties  should  not  be  re- 
garded as  stranger^  to  each  other;  but  the  act 
of  one,  in  carrying  out  the  common  object, 
should  becoosidered  as  the  act  of  all,  especially 
where  there  is  nothing  showing  any  dissent 
from  it  upon  the  part  of  the  others,  said  ded- 
icatory writing  has  stood  recorded  in  the 
records  of  the  county  for  more  than  thirty -six 
years;  it  is  signed  by  one  of  the  town  proprie- 
tors; and  neimer  of  the  other  two,  nor  the  City 
of  Portland,  is  shown  to  have  ever  made  any 
objection  to  it.  It  seems  to  me,  therefore,  that 
the  writing  should  be  regarded  as  cogent  proof 
that  the  parties,  in  makmg  the  map,  intended 
that  blocks  53  and  54  should  remain  open 
plazas,  and  that  the  city  authorities  should 
have  no  control  over  them,  further  tlian  ta 
ornament  and  protect  them. 

But  counsel  for  the  respondent  contend  that 
if  said  blocks  were  dedicated  to  the  City  "for 
ornamental  purposes,  and  not  otherwise,"  as- 
provided  in  said  dedicatory  writing,  it  does  not 
mean  that  they  were  to  be  kept  and  preserved 
as  open  plazas  forever,  and  in  no  other  way; 
that  the  language  is  too  vague  and  uncertain 
to  have  such  effect;  that  the  jpround  may  as 
well  be  ornamented  with  public  buildings  aa 
with  public  seats,  shade  trees  and  walks;  that 
the  fact  that,  by  the  same  writing,  lots  and 
blocks  of  ground  were  dedicated  for  churches 
and  school-bouses,  as  well  as  for  "parks"  or 
"plazas,"  but  none  for  public  buildings,  unless^ 
it  was  intended  that  these  "public  squares" 
might  be  so  appropriated  and  used,  is  strongly 
indicative  of  the  intention  of  the  dedicators  that 
they  might  be  "ornamented"  with  public  build- 
ings if  the  city  authorities  should  so  determine;, 
that  a  grant  is  construed  most  strongly  against 
the  grantor  where  the  intention  is  aoubtful, 
and  that,  in  reason,  the  same  rule  must  apply 
in  case  of  a  dedication  to  public  use;  that  the- 
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intent  to  restrict  the  nse  to  a  particular  purpose 
must  be  plainly  expressed,  to  deprive  the 
proper  munic][»l  authority  of  the  right  to  de- 
vote the  property  to  such  use  as  may  appear  to 
be  most  beueficial  to  the  public. 

I  do  not  think  that  the  language,  in  said 
dedicatory  writing,  that  the  blocks  were  ded- 
icated to  the  City  for  ornamental  purposes,  and 
not  otherwise,  is  vague  or  uncertain.  It  re- 
stricts their  use  to  the  one  purpose,  and  pro- 
vides, in  effect,  that  they  shall  not  be  used  for 
any  other.  The  city  authorities  do  not  pro- 
pose to  use  the  blocks  for  ornamental  pur- 
poses, but  for  tLe  direct  private  benefit  of  the 
City.  Using  land  to  erect  a  public  building 
thereon  is  not  using  it  for  ornamental  purposes, 
however  grand  or  magnificent  the  structure 
erected  may  be.  It  devotes  the  land  to  a  use- 
ful purpose;  but  it  certainly  is  not  using  it  for 
an  ornamental  one.  Building  a  private  dwell- 
ing upon  a  spot  of  ground  may  have  the  effect 
to  ornament  it  very  much;  but  nevertheless  the 
dwelling  is  not  erected  for  ornamental  pur- 
poees.  It  is  built  to  afford  shelter,  protection 
and  convenience  to  the  owner  or  occupant. 
The  argument  which  would  admit  of  the  city 
authorities  building  a  city  hall  upon  said  blocks 
would  also  admit  of  their  building  thereon  en- 
gine-houses, pauper-houses,  pest-houses  and 
every  kind  of  structure  which  the  city  author- 
ities might  determine  to  be  ornamental.  Nor 
do  I  see  any  force  in  the  argument  that  the  fact 
that  lots  and  blocks  of  ground  were  dedicated 
in  the  same  writing  for  churches  and  school- 
houses,  as  well  as  for  "parks"  and  "plazas," 
but  none  for  public  buildmgs,  is  indicative  of 
the  intention  of  the  dedicators  that  the  blocks 
dedicated  for  "public  squares"  might  be  orna- 
mented with  public  buildings,  if  the  city  au- 
thorities should  so  determine".  The  dedication 
for  churches  and  school-houses,  as  shown  by 
the  writing,  is  full  and  explicit.  It  is  as  fol- 
lows: "C  Church  appropriated  to  the  Congre- 
gational Church;  No.  23,  N.  i  B.  Church  ap- 
propriated to  the  Baptist  Church ;  No.  62,  N.  i 
district  school  block  211."  There  is  no  vague- 
ness or  uncertainty  about  these  dedications; 
and,  if  the  town  proprietors  had  intended  to 
dedicate  said  blocks  53  and  54  as  a  site  for 
public  buildings,  they  would  doubtless  have 
been  equally  explicit.  I  cannot  understand 
how  the  dty  authorities  are  able  to  suppose 
that  any  such  use  of  the  blocks  in  question  was 
intended. 

The  City  of  Portland  was  no  mendicant,  nor 
was  it  expected  to  be.  It  has  always  been  able 
to  buy  necessary  and  suitable  grounds  upon 
which  to  erect  its  public  buildings;  and  it 
should  do  so,  and  not  attempt  to  encroach  upon 
its  public  squares,  which  were  clearly  intended 
to  be'  left  open  and  unoccupied  for  the  health, 
comfort  and  recreation  of  its  inhabitants. 
The  argument  of  the  respondent's  counsel,  that 
the  dedicators  intended  that  the  blocks  might 
be  ornamented  with  public  buildings,  if  the 
city  authorities  should  so  determine,  if  main- 
tained, would  be  liable  to  lead  to  absurd  con- 
sequences. One  set  of  city  officials  might  hold 
to  one  policy,  and  another  set  to  a  contrary 
one,  and  each  act  lawfully.  The  city  authori- 
ties of  tOHlay  might  determine  that  the  blocks 
should  be  ornamented  with  public  buildings, 
and  proceed  to  erect  them  at  a  great  expense; 
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which  would  be  entirely  consistent  with  the  in- 
tention of  the  dedicators.  The  city  authorities 
of  next  year  may  conclude  that  the  blocks 
should  be  ornamented  only  with  walks,  rustic 
seats,  trees,  grass,  fiowers,  fountains,  statues 
and  mementoes  of  heroic  deeds,  and,  in  order 
to  carry  out  the  latter  mode  of  ornamentation, 
proceed  to  tear  down  the  edifices  erected  by 
their  predecessors;  which  would  be  equally 
consistent  with  the  intention  of  the  dedicators. 
I  do  not  think  that  the  court  would  be  justified 
in  adopting  any  such  view. 

The  rule  in  regard  to  property  dedicated  for 
public  use,  as  laid  down  in  5  Am.  &  Eng. 
Cyclop.  Law.  417.  418,  is  as  follows:  "Prop- 
erty dedicated  to  the  public  use  may  be  said  to 
be  restricted  to  the  use  for  which  it  was  fairly 
intended  to  be  dedicated;  although  this  rule  is 
construed  to  include  such  uses  as  are  consistent 
with,  or  necessary  to,  the  principal  use.  If 
dedicated  property  be  put  to  a  use  foreign  to 
that  contemplated  by  the  intention  and  purpose 
of  the  dedication,  then  not  only  the  dedicator, 
but  any  property  owner,  will  have  his  remedy 
in  equity  to  enforce  the  proper  use,  and  inhibit 
an  improper  one." 

The  questions  to  be  determined  herein  are: 
For  what  use  were  the  blocks  intended  to  be 
dedicated?  and,  WiU  the  construction  of  tho 
building  which  the  common  council  of  the  City 
propose  to  erect  thereon  be  consistent  with  the 
purpose  of  the  dedication?  That  the  blocks 
were  intended  to  remain  open  plazas,  and  be 
beautified  and  adorned  by  the  hand  of  art,  I  do 
not  think  there  can  be  any  doubt.  Spots  of 
that  character,  especially  in  large  cities,  are 
highly  important.  They  afford  healthful  and 
pleasant  resorts  in  the  heated  season,  and  are 
m  fact  the  only  places  where  a  large  class  of 
the  community  are  able  to  go  and  enjoy  the 
blessings  and  comfort  of  shade  and  pure  air; 
and  any  attempt  on  the  part  of  public  officials 
to  appropiiate  them  as  a  site  for  public  build- 
ings,  in  which  to  conduct  the  economic  affairs 
of  a  city,  under  any  pretext  whatever,  would» 
as  I  view  it,  be  a  cruel  effort  to  subvert  a  hu- 
mane scheme.  The  building  of  a  city  hall» 
with  a  jail  in  the  basement  thereof,  upon  the 
said  block,  as  the  common  council  propose  to 
do  in  this  case,  would,  in  my  judgment,  be  a 
use  of  it  foreign  to  the  purpose  for  which  it 
was  dedicated,  and  should  not  be  permitted. 

Said  counsel  also  claims  that  the  City  accept- 
ed the  Brady  map  before  said  dedicatory  writ- 
ing was  attached  to  it,  and  that  the  town  pro- 
prietors had  no  right,  after  the  acceptance,  to 
attempt  to  restrict  the  use  of  the  blocks  as 
therein  provided.  The  City  did  not  accept  the 
map  in  terms.  The  common  council,  by  the 
resolution  of  April  29,  1852,  adopted  the  plat 
drawn  by  John  Brady  as  the  city  plat;  and  the 
resolution  provided  that  the  mayor  appoint  a 
select  committee,  with  instructions  to  calltipon 
the  proprietors  of  the  City,  and  obtain  from 
them  a  bond  or  deed  of  all  the  public  streets  in 
the  City,  and  a  deed  of  trust  for  all  the  land 
donated  to  benevolent  societies,  public  schools, 
and  for  public  squares,  etc.  Whether  the 
mayor  ever  appointed  any  such  committee,  or 
whether  any  such  committee  ever  conferred 
with  the  town  proprietors  upon  the  subject, 
does  not  appear.  The  probabilities,  however, 
are  that  the  committee  was  apix)inted,  and  that 
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the  Bubaequent  recording:  of  the  Brady  map, 
with  the  dedicatory  writing  attached,  was  the 
xesult  of  such  conference.  But,  if  said  writing 
had  never  been  executed,  I  do  not  see  that  it 
would  have  made  any  difference.  The  blocks 
were  indicated  on  the  map  as  public  squares; 
which  implied,  of  course,  that  they  were  to  be 
•enjoyed  as  such  bv  the  public  at  large,  and 
not  be  appropriated  and  used  by  the  City  in 
the  management  and  conduct  of  its  affairs.  The 
use  of  them  in  the  way  proposed  would  neces- 
earily  exclude  the  public  from  the  use  of  them, 
except  for  the  transaction  of  dty  business;  but 
that  privilege  can  be  enjoyed  wherever  the 
buildings  may  be.located.  The  act  of  building 
ihe  city  hall  m  question  would  virtually  be  a 


purpresture.  The  City  would  be  making  that 
several  to  itself  which  ought  to  be  common  to 
many. 

The  complaint  is  very  loosely  drawn  in  many 
particulars,  and  should  have  oeen  made  more 
definite  and  certain,  but  I  do  not  think  a  de- 
murrer to  it  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  suit 
should  have  been  sustained. 

The  decree  appealed  from  will  tlterefore  he  re- 
versed, and  the  case  remanded  to  the  circuit 
court,  with  directi'>ns  to  overrule  the  demurrer, 
and  to  enter  a  decree  in  accordance  with  the 
prayer  of  the  complaint,  unless  ^ood  cause  is 
then  shown  for  allowing  the  respondent  to  an- 
Bwer  in  the  suit. 
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The  annexation  of  two  or  more  cities* 

inoorporated  towns  or  villages  to  each  otber,  all 
of  which  are  indebted,  the  indebtedness  of  some 
bein^  in  excess  of  the  limit  allowed  by  Const., 
•rt.  9,  §  12,  is  not  prohibited  by  the  provisions  of 
that  section  that  no  municipal  corporation  shall 
become  indebted  to  an  amount  **  in  the  aggre- 
gate exceeding  6  per  cent  on  the  value  of  the 
taxable  property-  therein;"  and  that  any  such 
oorporation  incurring  indebtedness  ''shall  pro- 
vide for  the  collection  of  a  direct  annual  tax  "  for 
'the  payment  of  the  same. 

(October  29, 1889.) 

APPEAXi  by  petitioner  from  a  judgment  of 
the  Circuit  Court  for  Cook  County  in  favor 
of  defendant  in  a  proceeding  to  compel  de- 
fendant, as  treasurer  of  Cook  County,  by 
mandamus  to  pay  over  to  petitioner,  as  treas- 
urer of  Lake  View  City,  all  taxes  collected  for 
the  account  of  said  city.     Affirmed, 

The  defendant  demurred  to  the  petition  and 


it  was  dismissed  by  the  court  on  the  ground 
that  the  City  of  Lake  View  had  been  annexed 
to  the  City  of  Chicago  and  hence  had  no  legal 
existence,  and  that  the  City  of  Chicago  was  en- 
titled to  receive  the  taxes.  Petitioner  con- 
tended that  the  annexation  was  unconstitu- 
tional. 

The  case  further  appears  in  the  opinion. 

Mr.  Edward  Maner,  with  Messrs.  John 
S«  Cook  and  John  N.  Jewett,  for  appel- 
lant.. 

Mr.  Francis  Adams  for  appellee. 

Per  Curiam: 

The  public  welfare,  within  the  territory  over 
which  the  City  of  Chicago  is  now  exercising 
municipal  authority,  so  manifestly  demands  an 
early  and  final  decision  of  the  question  dis- 
cussed upon  this  record  that  we  forbear  all  in- 
quiry as  to  the  appropriateness  of  the  proceed- 
ing to  present  that  question,  and  assume  that  it 
is  properly  before  us  for  decision,  and  proceed 
to  give  our  conclusion  thereon,  and  enter  judg- 
ment in  the  case,  without  that  delay  that 
might,  but  for  this  urgency,  be  desirable  for  a 
careful  presentation  of  the  reasons  which  have 
led  to  our  conclusion. 

The  question  may  be  stated  thus:  Does  the 


NoTJB.— Ifuniciixxl  corvnralion^  annezaUon  of  ter- 
ritory. 

With  the  exception  of  certain  constitutional 
limitations  the  power  of  the  Legislature  over  the 
public  corporations  is  supreme  and  transcendent; 
It  may  erect,  change,  divide,  and  even  abolish,  them, 
at  pleasure,  as  it  deems  the  public  good  to  re- 
quire. Dartmouth  College  v.  Woodward,  17  IT.  8. 
4  Wheat.  518  (4  L.  ed.  629);  Alien  v.  MoEean,  1  Sumn. 
276;  People  V.  Morris,  13  Wend.  325;  PenoDscot  Boom 
Corp.  V.  Lamson,  16  Me.  224;  Yarmouth  v.  North 
Yarmouth,  84  Me.  411;  Story,  Const.  SS  1386,  1388: 
North  Yarmouth  v.  SldUings,  45  Me.  133;  Girard  v. 
PhUadelphia,  74 U.S.  7  WalL  1  a9  L.  ed.  63);  Jersey 
City  V.  Jersey  City  &  a  B.  Co.  20  N.  J.  Eq.  860;  1 
Dillon,  Mun.  Corp.  139. 

A  municipal  corporation,  in  which  is  vested  some 
portion  of  the  administration  of  the  government, 
may  be  changed  at  the  will  of  the  Legislature. 
Piqfua  Branch  Bank  v.  Knoop,  6711.8. 16.How.  869, 
«0ail^ed.977). 

The  speda]  powers  conferred  upon  them  may  at 
any  timebe  reipealed  or  abrogated  by  the  Legrisla- 
ture,  either  by  a  general  law  operating  upon  the 
6L.  R.  A. 


whole  State,  or  by  a  special  Act  altering  the  powers 
of  the  corporation.  Sloan  v.  State,  8  Olackf.  (Ind.) 
861,  approving  People  v.  MorrlM,  13  Wend.  885;  Arm- 
strong V.  Dearborn  Co.  4  Blackf.  dnd.)  208. 

It  is  no  constitutional  objection  to  the  exercise 
of  the  power  of  compulsory  annexation,  that  the 
property  thus  brought  within  the  corporate  limits 
will  be  subject  to  taxation  to  discharge  a  pre-exist- 
ing municipal  Indebtedness,  slnoe  this  is  a  matter 
which,  in  the  absence  of  special  constitutional  re- 
striction, belongs  wholly  to  the  Legislature  *to  de- 
termine. Girard  v.  Philadelphia,  supra;  Elston  v. 
Crawfordsville,  20  Ind.  272;  Edmunds  v.  Gookms, 
Id.  477;  Morf  ord  v.  linger,  8  Iowa.  82:  Burlington  & 
M.  R.  Co.  V.  Spearman,  12  Iowa,  112;  Cheaney  v. 
Hooeer,  9  B.  Mon.  830;  Layton  v.  New  Orleans,  12 
La.  Ann.  515;  Amoult  v.  New  Orleans,  11  La.  Ann. 
54;  Gorham  v.  Springileld,  21  Me.  69:  Opinion  of 
Justices,  6  Cush.  680;  Warren  v.  Oharlestown,  2  Qray, 
104;  Chandler  v.  Boston,  112  Mass.  200;  St.  Louis  v. 
Hussell,  9  Mo.  508;  St.  Louis  v.  Allen,I8  Mo.  480:  Smith 
V.  McCarthy,  68  Pa.  859;  Norrls  v.  SmlthvlUe,  1 
Swan' (Tenn.)  164;  Wade  v.  Richmond,  18  Qratt. 
(Va.)  683;  1  Dillon,  Mun.  Corp.  248. 
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prohibition  of  section  12.  article  9,  of  the  Con- 
stitution prevent  the  annexation  of  two  or  more 
cities,  incorporated  lowns  or  villages  to  each 
other,  in  the  manner  provided  by  the  provis- 
ions of  the  Act  entitled  "An  Act  to  Provide 
for  the  Annexation  of  Cities,  Incorporated 
Towns  or  Villages,  or  parts  of  the  Same,  to 
-Cities,  Incorporated  Towns  and  Villages,"  ap- 
proved and  in  force  April  26,  1889  (Laws  1889, 
p.  66;  111.  Rev.  Stat.  ed.  1889,  chap.  24,  §211), 
when  such  cities,  incorporated  towns  or  vil- 
lages are  each  indebted,  and  the  indebtedness 
of  one  or  more  of  them  exceeds  the  limit  named 
in  that  section?  We  answer,  in  our  opinion  it 
<]oes  not. 

The  language  of  the  section,  so  far  as  ma- 
ieiial  to  be  now  stated,  is:  *'No  .  .  .  city 
...  or  other  municipal  corporation  shall  be 
billowed  to  become  indebted  in  any  manner,  or 
for  any  purpose,  to  an  amount  ...  in  the  ag- 
gregate exceeding  live  per  centum  on  the  value 
of  the  taxable  property  therein ;  .  .  .  and  any 
.  .  .  city  ...  or  other  municipal  cor]3oration 
incurring  any  indebtedness  as  aforesaid  shall, 
before  or  at  the  time  of  doing  so,  provide  for 
the  collection  of  a  direct  annual  tax,"  etc. 

It  thus  appears  that  the  duty  to  lev^  the  tax 
is  inseparable  from  the  power  to  mcur  the 
debt:  and  so,  in  every  case  contemplated  by 
the  section,  that  duty  must  be  performed  hy 
the  same  agency  that  incurs  the  debt;  and  this 
can  only  be  the  corporate  authorities  of  the 
municipality  who  are  empowered  by  its  char- 
ter to  create  debts  for  and  on  its  behalf,  and 
levy  taxes  for  their  payment.  But  where  two 
or  more  municipalities  are  annexed  to  each 
other,  pursuant  to  the  Statute,  and  thus  form 
one  municipality  in  the  place  and  stead  of 
the  several  that  are  thus  united,  it  is  manifest 
^he  resulting  municipality  does  not  become  the 
owner  of  all  the  property  of  the  several  united 
municipalities,  and  bound  to  pajr  all  of  their 
debts,  by  virtue  of  any  act  of  its  municipal 
agencies,  or  of  those  of  either  of  the  unit^ 
municipalities,  but  by  virtue  alone  of  the  Stat- 
ute, and  a  majority  vote  of  the  electors  of  each 
of  the  united  municipalities,  at  an  election  held 
'pursuant  thereto. 

A  municipal  corporation  is  purely  of  legisla- 
tive creation,  for  local  government  in  places 
where  it  is  presumed  the  public  welfare  will 
be  subserved  thereby.  Our  Constitution  con- 
tains no  restriction  as  to  the  organization  of 
oities,  towns  and  villages,  or  the  changing  and 
amending  or  repeal  of  their  charters,  and  con- 
sequently no  restriction  in  respect  to  uniting  or 
dividing  or  annulling  them,  save  only  that  it 
cannot  be  by  local  or  special  law,  but  must  be 
by  a  general  law;  and  it  is  familiar  law  that,  in 
the  absence  of  constitutional  restriction,  the 
Le^^lature  may  provide  for  the  organizing, 
uniting,  dividing  or  annulling  such  corpora- 
tions. In  such  manner  as  it  shall  deem  best  to 
promote  thepublic  welfare.  Morgan  v.  Beloit, 
74  U.  8.  7  Wall.  618  [19  L.  ed.  203]:  TJiompson 
v.  Abbott,  61  Mo.  176;  Chichester  v.  Seahcr,  3 
Burr.  1866;  Mount  Pleasant  v.  Beckwith,  100  U. 
8.  514[26L.  ed.  6991. 

"Persons  residing  In  or  inhabiting  a  place  to 
be  incorporated,  as  well  as  the  place  itself,  are," 
—says  DiUon,— "both  the  persons  and  the 
place, — indisx)ensable  to  the  constitution  of  a 
«L.aA. 


municipal  corporation."  1  Dillon,  Mun.  Corpw 
2d  ed.  §  96. 

And  the  debt  created  by  a  municipal  cor- 
poration can,  in  the  nature  of  things,  be  noth- 
ing more  than  a  charge  collectible  by  taxation 
upon  the  persons  and  property  within  the 
place  included  by  the  corporation.  When, 
therefore,  two  or  more  municipalities  are 
united,  the  resulting  municipality  includes  the 
persons  and  the  places  of  the  several  munici- 
palities; and  it  has  the  same  property,  and  owes 
the  same  debts,  which  they  all  had  and  owed. 
Not  a  dollar  ojf  debt  is  thereby  added  to  the 
aggregate  indebtedness  chargeable  against  the 
persons  and  property  within  the  boundary  of 
the  resulting  municipality,  and  nothing  is  there- 
by withdrawn  from  its  resources.  Obviously, 
this  may  result  in  requiring  some  persons  and 
property  within  the  parts  of  the  municipality 
embraced  by  the  former  municipalities  to  pay 
more  taxes  than  they  would  have  had  to  pay 
had  the  corporations  not  been  annexed  to  each 
other;  but  this  would  be  so  in  all  cases  where 
one  of  the  uniting  municipalities  is  indebted 
more  than  one  or  more  of  the  others;  and  in  the 
cases  before  cited  this  objection  was  not  taken 
into  consideration  as  an  element  preventing  the 
annexation  of  different  municipalities.  See 
also  Id.  ^§  36,  37,  and  cases  cited  in  note^  and 
Cooley,  Const.  Lim.  4th  ed.  232,  and  cases  cited 
in  note,  where  the  omnipotence  of  the  Le^sla- 
ture,  in  the  absence  of  express  constitutional 
restriction,  to  reorganize  municipalities,  and 
redistribute  their  property  and  burdens  so  as  to 
affect  different  persons  and  property,  is  as- 
serted. 

There  is  no  provision  in  our  Constitution 
which  makes  a  municipal  debt  a  specific  charge 
or  lien  upon  the  persons  or  property  within 
the  municipality;  nor  is  there  any  provision  in 
that  instrument  which  guarantees  the  resident 
within  the  municipality  that  his  prox)erty  shall 
bear  the  burden  of  taxation  only  for  the  pur- 
pose of  pajring  debts  incurred  by  the  munici- 
pality while  that  property  had  an  existence 
there.  It  is  within  common  observation  that 
large  amounts  of  property,  and,  it  may  be,  all 
the  persons,  within  a  municipality  when  a  debt 
is  contracted,  cease  to  be  there  when  the  debt 
is  payable.  The  property  within  a  municipal- 
ity when  a  tax  is  levied  for  its  payment  can 
alone  be  made  to  pay  it. 

If,  then,  there  is  no  constitutional  restriction 
upon  annexation  of  municipalities,  and  no  con- 
stitutional right  to  exempt  the  property  of  tax- 
payers from  burdens  other  than  debts  con- 
tracted by  the  municipality  while  the  property 
or  person  was  within  its  jurisdiction,  it  would 
seem  inevitably  to  follow  that  there  is  no  con- 
stitutional ground  to  object  that  the  burden  of 
some  taxpayers  will  be  larger  in  consequence 
of  annexation  than  it  would  otherwise  have 
been. 

It  may  be  observed,  in  conclusion,  that  per- 
fect equality  between  burdens  and  benefits  in 
matters  of  general  taxation  is  matter  of  theory 
onlv,  and  never  has  been,  and  doubtless  never 
will  be,  carried  out  in  practice.  Each  individ- 
ual within  a  municipality  may  be  presumed 
to  be  benefited  by  every  municipal  expenditure 
equally  to  the  amount  tl^at  he  is  taxed  there- 
for; but,  in  fact,  all  know  that  this  cannot  b8 
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where  a  high  rate  of  speed  would  be  extremely 
dangerous  to  persons  and  property,  while  the 
other  may  run  through  a  portion  of  the  same 
municipality  where  there  are  but  few  inhabi- 
tants, and  where  it  is  extremely  improbable 
that  injury  will  happen  to  any  person  who  is 
in  Uie  exercise  of  ordinary  care.  In  such  case 
a  discrimiDation  could  hardly  be  said  to  be  un- 
reasonable. In  the  case  before  us  no  such  dis- 
parity of  circumstances  seems  to  be  shown. 
Part  of  the  line  of  both  railways  is  through 
thickly  settled  portions  of  the  City,  and  part 
through  sections  where  there  are  but  few  in- 
habitants. It  may  be  fairly  inferred  from  the 
evidence  that  the  number  of  persons  and  vehi- 
cles ordinarily  crossing  the  track  of  the  Chi- 
cago &  Evanston  Railway  at  the  street  crossings 
of  the  City  within  a  given  time  is  somewhat 
greater  than  the  number  of  those  crossing  the 
track  of  the  Chicago  &  Northwestern  Railway 
during  the  same  time;  but  it  appears  that  the 
uumli^r  crossing  the  track  of  both  railways  is 
very  large,  and  that  the  disparity  is  not  so 
great  as  to  necessitate,  or  even  justify,  different 
regulations  as  to  the  speed  of  trains.  We  are 
of  the  opinion,  then,  that  no  justification  for 
the  discrimination  is  shown,  and  that  the  ordi- 
nance, therefore,  must  be  held  to  be  invalid. 

Thus  far  we  have  discussed  the  question  of 
the  validity  of  the  ordinance  as  though  it  were 
open  to  tms  court  to  consider  and  weigh  the 
evidence  bearing  upon  that  question;  but  if  the 
matters  thus  presented  are  to  be  regarded  as 
mere  questions  of  fact,  upon  which  the  judg- 
ment of  the  appellate  court  is  final,  the  same 
result  necessarily  follows.  The  case  was  tried 
in  the  criminal  court  before  the  court  without 
a  jury,  and  was  submitted  to  the  court  upon 
the  evidence,  no  propositions  bein^  presented 
to  be  held  as  the  law  in  the  decision  of  the 
case.  If,  then,  the  determination  of  the  valid- 
ity of  the  ordinance  involved  the  decision  of  a 
question  of  fact,  or  even  of  a  mixed  question 
of  law  and  fact,  such  questions  are  conclu- 
sively settled  by  the  judgment  of  the  criminal 
court,  affirmed,  as  said  judgment  has  been,  by 
the  appellate  court. 

In  either  view  of  the  case,  ths  judgment  cf 
ihe  Appellate  Court  must  be  aprmed. 


Carrie  CULVER,  Plff.  in  Err., 

V. 

CITY  OF  8TREAT0R 

(....IlL....) 

A  mnnicipal  eorporatioii  is  not  liable 
for  ii^urles  resultlnfir  from  negligent  aots  of 


one  employed  by  it  to  enforce  an  ordinance  f or> 
biddlDgr  the  running  at  largre  of  unmuzzled  doga,. 
oommitted  while  in  the  discharge  of  the  dutie** 
of  his  employment* 

(November  26, 1888J  . 

ERROR  to  the  Appellate  Court,  First  Difr 
trict,  to  review  a  Judgment  affirming  a- 
judgment  of  the  La  Salle  Circuit  sustaining  a> 
demurrer  to  the  complaint  in  an  action  to  re* 
cover  damages  for  personal  injuries  alleged  to* 
have  resulted  from  the  negligence  of  defend- 
ant's servant.    Affirmed, 

The  case  sufficiently  appears  in  the  opinion. 

Meeers,  Joel  T.  Buckley  and  Mo» 
Doug^all  &  Chapman  for  plaintiff  in  error. 

Messrs.  Walter  Reeves  and^William  H». 
Boys  for  defendant  in  error. 

Bailey,  Z.,  delivered  the  opinion  of  the- 
court: 

We  are  of  the  opinion  that  the  several  counts- 
of  the  amended  declaration,  though  differing 
somewhat  in  the  character  of  their  averments^ 
all  call  for  the  application  of  the  same  princi- 
ples. The  fourth  count,  which  is  fullest  in  its- 
allegations,  shows  that  the  injury  complained 
of  was  caused  by  the  negligent  act  of  a  party  em- 
ployed by  the  City  of  Streator  to  enforce  a  mu- 
nicipal ordinance  forbidding  the  running  at 
large  of  dogs  in  said  City  without  being  muz- 
zled, and  providing  that  all  dogs  running  at 
large  contrary  to  said  ordinance  should  be  des* 
troyed.  This  was  clearly  an  ordinance  passed 
by  the  City  in  the  exercise  of  its  police  powers, 
and  the  injury  was  caused  by  the  party  employ* 
ed  to  enforce  such  police  regulations.  The  third 
count  alleges  that  the  injury  was  caused  by  the 
negligent  and  careless  acts  of  the  servants  of  the 
City  while  destroying  dogs  running  at  large 
contrary  to  a  city  ordinance;  and  the  first  and 
second  counts  allege,  in  substance,  that  the  in- 
jury was  caused  by  the  negligent  and  careless- 
acts  of  servants  hired  and  employed  by  the 
City  to  shoot  and  kill  dogs  at  large  m  the  City, 
and  which  had  not  been  by  it  duly  licensed. 

The  matter  of  reguJatins'  and  retraining  the 
running  at  larffe  of  dogs  by  a  municipal  cor- 
poration  maniiestly  pertains  to  the  police  power. 
That  power  may  be  defined,  in  general  terms, 
as  comprehending  the  making  and  enforcement 
of  all  such  laws,  ordinances  and  regulations  a» 
pertain  to  the  comfort,  safety,  health,  conven- 
ience, good  order  and  welfare  of  the  public, 
and  all  persons  officially  charged  with  the  ex- 
ecution and  euforcement  of  such  police  ordi- 
nances and  regulations  are,  quoad  hoe,  police 
officers.  The  pleader,  in  drafting  the  declara- 
tion, seems  to  have  endeavored  to  obviate  the 


Note.— A  municipal  corporation  is  not  liable  for 
injuries  received  by  a  person  who  falls  into  a  sewer, 
in  process  of  construction  and  left  unguarded,  in 
the  absence  of  any  statutory  provision  making  it 
liable  for  the  neglect  of  its  ofKcers.  Chope  v. 
Bureka,  4  L.  JEt.  A.  835  and  note^  78  OaL  688. 

It  is  liable  only  for  its  own  negligence,  and  not  for 
the  negligence  of  its  agents  or  of  its  licensees.  Lin- 
coln y.  Boston,  8  L.  R.  A.  257  and  noit^  148  Mass. 
678. 

It  is  not  liable  for  injury  to  a  traveler  caused  by 
a  rope  stretched  across  a  street  by  order  of  a  Judge 
of  a  court  in  session  at  the  time,  where  the  city 
6L.  R.A. 


had  no  agency  in  the  matter.  Belvin  v.  Richmond 
(Va.)lL.B.A.807. 

It  is  not  liable  for  the  malfeasance  or  negligence 
of  its  officers  or  employ^  acting  under  ordinances,, 
and  withm  its  powers  given  by  charter.  Hines  v. 
Oharlotte  (Mich.)  1  L.  B.  A.  844  and  wM;  BoblnsoD 
V.  Rohr,  2L.  R.  A.  860,  note,  78  Wis.  486. 

A  municipal  corporation  is,  however,  liable  for 
injuries  caused  by  negligence  in  the  care  of  \Xb 
property.  Neff  v.  Wellesley,  2  L.  R.  A.  600,  148 
Mass.  487. 

Its  liability  as  erovemed  by  statute.  AndersoA 
City  V.  East,  2  L.  R.  A.  712, 117  Ind.  126. 


Bee  also  S  L.  E.  A.  243;  12  L.  R.  A.    HO:  IS  L.  R.  A.  151. 
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coDclnsioDs  to  be  drawn  from  the  character  of 
the  duties  which  the  officer  in  question  was 
performing  at  the  time  the  plaintiff  was  injured, 
Dj  designating  and  describiDs:  him  as  a  *'sery- 
aot"  or  "emj^oye"  of  the  City,  and  alleging 
that  be  was  hirecL  and  employed  by  the  Gi^  to 
perform  said  duties.  Merely  denominating 
him  a  "servant^'  or  "employ^ '  does  not  make 
him  such  in  a  sense  calling  for  an  application  of 
the  maxim  regpofideat  suferior.  Whether  he 
was  a  servant  or  employe  m  that  sense  depends 
mainly  upon  whether  he  was  employed  to  per- 
form acta  which  the  corporation  could  do  in 
its  private  or  corporate  character,  or  acts 
which  the  corporation  was  empowered  to  do 
in  its  public  capacity  as  a  governing  agencv, 
and  in  discharge  of  duties  imposed  for  the  pub- 
lic or  general  welfare. 

Acts  performed  in  the  exercise  of  the  police 
power  plainly  belong  to  the  latter  dass.  Police 
officers  appomted  by  the  city  are  not  its  agents 
or  servants  so  as  to  render  it  responsible  for 
their  unlawful  or  negligent  acts  in  the  discharge 
of  their  duties.  Accordingly  it  has  been  held 
that  a  city  is  not  liable  for  an  assault  and  bat- 
tery committed  by  its  police  officers,  though 
done  in  an  attempt  to  enforce  an  ordinance  of 
the  city  {Butiriek  v.  LatoeU,  1  Allen,  172);  nor 
for  ille^  and  oppressive  acts  of  officers  com- 
mitted m  the  administration  of  an  ordinance 
(Board  of  Trustees  v.  JSehroeder,  68  111.  858);  nor 
for  an  arrest  made  by  them  which  is  illegal  for 
want  of  a  warrant  (Poilock  v.  Louismle,  18 
Bush,  221;  Cook  v.  Maeon,  54  Ga.  468;  Harris 
Y.Atlanta,  62  Ga.  290);  nor  for  their  unlawful 
acts  of  violence,  whereby  in  the  exercise  of 
their  duty  in  suppressing  an  unlawful  assem- 
blage, an  injury  is  done  to  the  property  of  an 
individual.  Stewart  v.  New  Orleans,  9  La. 
Ann.  461;  Dargan  v.  Mobile,  81  Ala.  469. 

Upon  the  same  principle,  it  has  been  held 
that  a  city  having  power  to  establish  a  fire  de- 
partment, to  appomt  and  remove  its  officers, 
and  to  make  regulations  in  respect  to  their 
government  and  the  management  of  fires,  is  not 
Bable  for  the  negligence  of  the  firemen  ap- 
pointed and  paid  by  it,  who,  when  engaged  in 
the  line  of  their  duty,  upon  an  alarm  of  fire. 


run  over  the  plaintiff  on  their  way  to  the  fire,. 
{Hafford  v.  New  Bedf<yrd,  16  Gray,  297;  TTtfoew 
▼.  Chicago,  107  HI.  884);  nor  for  injury  to  the 
plaintiff  caused  bv  the  bursting  of  a  hose  of  one 
of  the  engines  of  the  dty,  through  the  negli- 
gence of  a  member  of  the  fire  department 
(Fisher  v.  Boston,  104  Mass.  87);  nor  for  neg- 
ligence whereby  sparks  from  the  fire-engine  of 
the  dty  caused  the  plaintiff's  property  to  be 
burned.    Hayes  v.  OsKkosh,  88  Wis.  814. 

In  like  manner  it  is  held  that  where  a  dty, 
imder  authority  of  law,  establishes  a  hospital, 
it  is  not  liable  to  persons  injured  bv  the  mis- 
conduct of  its  agents  and  employes  therein. 
Richmond  v.  Lofig,  17  Gratt.  875.  See  also  ^ 
Dill.  Mun.  Corp.  |§  978-975,  and  authorities 
dted  in  notes. 

The  ground  upon  which  the  foregoing  cases, 
and  many  others  of  like  nature,  are  adnutted  as 
exceptions  to  the  general  rule  of  corporate  lia- 
bility, is  that  in  those  matters  the  city  acts  only 
as  the  agent  of  the  State,  in  the  discharge  of 
duties  imposed  by  law  for  the  promotion  and 
preservation  of  the  public  and  general  welfare, 
as  contradistinguished  from  mere  corporate 
acts,  having  relation  to  the  management  of  its 
corporate  or  private  concerns,  and  from  which 
it  derives  some  special  or  immediate  advantage 
or  emolument  in  its  corporate  or  private  char- 
acter. The  police  regulations  of  a  dty  are  not 
made  or  enforced  in  me  interest  of  a  dty  in  ita 
corporate  capacity,  but  in  the  interest  of  the 
public.  A  city,  therefore,  is  not  liable  for 
the  acts  of  its  officers  in  attempting  to  enforce 
such  regulations.  Calwell  v.  Boone,  51  Iowa, 
687;  Prather  v.  Lexington,  18  B.  Mon.  559; 
Mliott  V.  Philadelphia,  75  Pa.  347;  Board  of 
Trustees  v.  Sehroeder,  supra. 

The  injuries  complained  of  in  the  declara- 
tion having  been  caused  by  the  negligence  of 
an  officer  or  employ  6  of  the  City  whOe  attempt- 
ing to  enforce  a  police  regulation,  the  maxim 
respondeat  superior  does  not  apply,  and  the  de- 
murrer to  the  declaration,  therefore,  was  prop- 
erly sustained. 

The  judgment  of  the  AppeUate  Court  will  ir 
affirmed. . 


NORTH  CAROLINA  SUPREME  COURT. 


Samuel  S.  ALSOP,  Appt^^ 
SOUTHERN  EXPRESS  CO. 

It  Is  the  duty  of  aa  eacprem  company* 

under  Oode,  f  1964,  which  requires  that  agents 
shall  receive  articles  for  transportation  **  when- 
ever tendered  at  a  regrular  depot,  .  .  .  and  shall 
forward  the  same  by  the  route  selected  by  the 
person  tenderinfir  the  freight  under  existing 
laws,**  to  receive  a  package  of  money  '^whenever 
tendered**  except  at  times  for  repose,  or  for  tak- 
tog  meals  aoocvding  to  the  usages  of  the  place; 
the  words  ^hinder  existing  laws*^  qualify  only  the 
word  *f  orward.**  Therefore  a  rule  of  the  com- 
pany prohibiting  the  receipt  of  money  packages 
except  on  the  same  day  of,  and  prior  to,  the  ar- 
itval  and  departure  of  trains  going  towards  the 
6L.R.A. 


destination  of  the  paekage,  is  unreasonable  and 
void. 

(Jf  eninum,  Ch.  J.,  dissents.) 

(November  2K.  1889.) 

APPEAL  by  plaintiff  from  a  Judgment  of  the 
Halifax  Superior  Court  in  favor  of  de- 
fendant upon  appeal  from  the  judgment  of  a 
Justice  of  the  peace  in  an  action  to  recover  a. 
penalty  under  g  1964  of  the  Code  because  of 
defendant's  refusal  to  receive  certain  money  for 
transportation  when  tendered  by  plaintiff.  Be- 
versed 

Statement  by  Avexyt  J.: 

Civil  action,  brought  in  the  court  of  a  Justicfr 
of  the  peace,  to  recover  a  penaltj^  of  $50,  under 
the  provision  of  section  1964  of  the  Code,  and 
heard  on  appeal  to  the  Superior  Court  of  Hali- 
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fax,  before  MacKae,  cTl.  on  the  following  case 
i^eed:  "(1)  The  defendant  is  a  common  car- 
rier and  transportation  company,  duly  char- 
tered, and  doing  business  in  the  State  of  North 
■Carolina.  (2)  That  on  the  9th  day  of  January, 
1889,  the  plaintiff  tendered  to  the  defendant's 
4igent,  at  Halifax  (a  regular  station  on  the  Wil- 
mington &  Weldon  Railroad  Company  line, 
from  which  the  defendant  Company  shipped 
freight  by  express),  whose  duty  it  was  to  re- 
<;eive  freight  and  money  at  said  station  for  ship- 
ment, the  sum  of  $70  in  money,  for  shipment 
by  said  Company  to  Battleboro,  a  station  at 
which  there  was  an  express  office  and  agent; 
«nd  the  agent  declined  to  receive  the  same  on 
■Baid  day.  (8)  The  defendant  Company,  by  vir- 
tue of  its  charter,  was  a  regular  carrier  engaged 
in  the  transportation  of  money  and  other  arti- 
-cles  by  express.  (4)  That,  when  said  money 
was  tendered  for  shipment  to  the  defendant's 
agent,  he  informed  the  plaintiff  that  he  could 
not  receive  it  for  shipment  on  that  day;  that  an 
•order  had  been  issued  a  few  days  previous, 
from  the  superintendent  of  the  Company,  di- 
recting the  agents  not  to  receive  money  for 
•shipment  by  express,  unless  the  same  was  ten- 
dered prior  to  the  arrival  and  departure  of  the 
train  going  in  the  direction  of  the  point  of 
-destination  on  which  the  Company  shipped 
such  articles.  (5)  That  the  said  money  was 
tendered  to  the  agent  for  shipment  after  the 
departure  of  the  train  for  Battleboro;  and  that 
the  agent  informed  the  plaintiff  that  he  would 
receive  said  money  on  the  following  morning, 
and  transport  it  to  its  destination.  (6)  That 
Uiere  was  only  one  train  passing  Halifax,  going 
towards  Battleboro,  during  the  day  of  tender, 
on  and  by  which  the  defendant  transported  ex- 
press. (7)  That  said  money  was  received  for 
-shipment  two  days  thereafter,  and  shipped  by 
defendant  to  its  destination.  (8)  That  the  no- 
tice to  the  agents  of  the  Company  not  to  receive 
shipments  of  money,  unless  tendered  prior  to 
the  departure  of  the  train,  was  sent  out  in  the 
form  of  a  circular  letter  to  the  agents;  and  that 
the  public  had  not  been  notified  of  such  notice, 
nor  did  the  plaintiff  know  of  such  resnilation 
until  so  informed  by  the  agent.  (9)  That  the 
train  for  Battleboro  left  Halifax  at  12.55  P.  M., 
tind  said  money  was  tendered  at  2  P.  M.,  on 
said  9th  day  of  January." 

On  the  foregoing  facts  agreed,  it  was  con- 
sidered by  the  court  that  the  defendant  is  a 
transportation  Company  within  the  meaning  of 
section  1964  of  the  Code, "and  that  money  was 
an  article  of  the  nature  and  kind  received  by 
such  Company  for  transportation.  It  was  fur- 
ther considered  that  said  Company  might  re- 
ceive money  for  transportation,  under  reason- 
able regulations  as  to  the  time  during  the  day 
when  it  would  receive  the  same;  and  that  it 
was  reasonable  to  require  that  money  tendered 
for  transpoiiation  to  said  Company  should  be 
tendered  before  the  arrival  and  departure  of  the 
train  on  which  the  same  was  to  be  transix)rted. 
Judgment  against  the  plaintiff  for  costs,  and 
that  the  defendant  go  without  day.  Plaintiff 
appeals. 

Mr.  R,  O.  Burton,  Jr.,  for  appellant. 
Messrs.  Day»  ZoUicoffer  &   Ransom, 

for  appellee: 

The  rule  was  reasonable. 
«  L.  R.  A. 


Story,  Bailm.  §  508,  and  cited  cases;  Ang. 
Carriers,  p.  118,  §  125;  Schouler.  Bailm.  §  879. 

Averjr*  /.,  delivered  the  opinion  of  the 
court: 

This  controversy  depends  upon  the  construc- 
tion given  to  section  1964  of  the  Code,  which  is 
as  follows:  "Agents  or  other  officers  of  rail- 
roads and  other  transportation  companies, 
whose  duties  it  is  to  receive  freights,  shall  re- 
ceive all  articles  of  the  nature  and  kind  re- 
ceived by  such  company  for  transportation, 
whenever  tendered  at  a  regular  depot,  station, 
wharf  or  boat-landing,  and  shall  forward  the 
same  by  the  route  selected  by  the  person  ten- 
dering the  freight  under  existing  laws;  and 
the  transportation  company  represented  by 
any  person  refusing  to  receive  such  freight  shall 
be  liable  to  a  penalty  of  $50;  and  each  article 
refused  shall  constitute  a  separate  offense." 

The  plaintiff  tendered  to  the  defendant's 
agent  at  Halifax  (a  regular  station  on  the  Wil- 
mington &  Weldon  Kailroad  line,  from  which 
the  defendant  Company  shipped  freight  and 
money),  $70  in  money,  for  shipment  to  Battle- 
boro, another  station  on  said  line  of  railroad, 
at  which  the  defendant  Company  had  an  office 
and  an  agent;  and  the  agent  refused  to  receive 
it,  because  the  Company  had  ordered  its  agents 
not  to  receive  money,  except  on  the  same  day 
of  and  prior  to  the  arrival  and  departure  of 
trains  going  in  the  direction  of  the  point  to 
which  the  shipment  was  destined.  The  tender 
was  made  at  2  o'clock  P.  M.,  and  a  train  carry- 
ing express  freight  had  passed  at  12.55  o'clock 
P.  M.,  on  the  same  day.  According  to  the 
schedule,  the  next  train  by  which  the  defend- 
ant shipped  money  and  freight  would  pass  on 
the  next  day,  at  12.55  o'clock  P.  M.  If  the 
parties  had  not  so  agreed,  the  law  would  have 
determined  that  money  was  an  article  of  the 
nature  and  kind  usually  received  by  express 
companies  for  transportation,  and,  moreover, 
that  it  was  the  peculiar  business  of  corpora- 
tions of  this  character  to  carry  money,  and 
small  but  valuable  packages.  Southern  Exp, 
Co,  V.  8t  Louis,  L  M.  <Sb8,  E.  Co.  5  Myer,  Fed. 
Dec.  670,  3  McCrary,  147. 

While  express  companies,  as  declared  by  Jus- 
tice Miller  {Sout/tem  Exp.  Co.  v.  8t.  Louis,  L 
M,  <fkS.  R,  Co.\  do  not  carry  bulky  freight,  i* 
is  not  the  business  of  railway  companies  to 
carry  money;  and  the  latter  cannot  be  held 
liable  for  its  loss,  while  being  transported  in 
the  trunk  of  a  passenger,  beyond  what  a  pru- 
dent man  would  deem  proper  and  necessary 
for  traveling  expenses.  Jordan  v.  Fall  River 
R,  Co,  5  Cush.  69. 

So  that  it  is  peculiarly  the  business  of  express 
companies  to  carry  and  collect  money  along  the 
lines  of  our  railways.  The  meaning  of  that 
portion  of  section  1964  of  the  Code  that  is  ma- 
terial to  the  settlement  of  this  controversy 
would  not  be  plainer,  if,  by  dispensing  with 
verbiage  that  is  unnecessary,  because  appTicabie 
to  other  corporations,  it  should  be  summarized 
thus:  "Agents  or  officers  of  express  companies 
shall  receive  money,  whenever  tendered  for 
shi])ment  at  a  regular  station,  where  such  com- 
panies have  agents,  and  are  accustomed  to  re- 
ceive goods  for  transportation."  If  we  adopt 
this  fair  and  reasonable  interpretation  of  the 
language  of  the  law,  it  would  only  remain  for 
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the  coQTt  to  decide  whether  the  regulation  with 
regard  to  hours  of  business  is  reasonable,  and 
one  chat  would  be  sustained,  as  within  the  pur- 
view of  the  powers  of  the  Company. 

When  wp  had  banks  issuing  bills  under  char- 
ters ffrantcd  by  the  State,  they  were  required 
to  reaeem  their  bills,  when  tendered,  with  gold 
or  silver  coin;  but  the  courts  construed  the  re- 
quirement to  mean  when  offered  for  redemp- 
tion within  such  business  hours  as  the  banks 
had  a  riL'ht  to  presoribe.  But  it  has  been  held 
that  these  hours  must  be  reasonable,  and 
adapted  to  the  peculiar  nature  of  the  business 
that  the  corporation  is  transacting  with  the 
public  in  general 

In  Marshall  v.  Am,  Esep,  Co.,  7  Wis.  1,  the 
court  held  that,  though  a  bank  might  prescribe 
hours  of  business  from  9  A.  M.  to  4  P.  M.,  yet 
they  could  not  compel  an  express  company  to 
conform  strictly  to  such  hours  in  the  delivery 
of  money;  and  that  a  tender  to  the  bank  of 
money  packages  at  5  P.  M.  would  be  good,  if 
the  jury  found  that  a  reasonable  hour  for  mak- 
ing it. 

In  Marshall  v.  Am.  Exip,  Go,,  supra,  the  court 
says:  "It  was  therefore  very  proper  for  the 
parties  to  prove,  and  the  Jury  to  consider,  the 
usual  mode  of  doing  the  particular  business 
in  question  [that  of  receiving  and  forwarding 
packages  b^  express],  in  reference  to  the  time 
of  the  arrival  and  departure  of  trains  with 
which  the  parties  (consignor,  consignees  and 
carriers)  in  this  case  are  shown  to  be  familiar. 
Because  notes  due  the  bank  on  a  particular 
day  must  be  paid  before  the  usual  hour  of 
closing  the  bank  on  that  day,  it  by  no  means 
follows  that  a  mechanic  making  repairs  on  its 
building  must  quit  work  at  that  hour,  or  that 
lie  must  present  his  bill  within  the  prescribed 
period." 

While  granting  the  power  of  the  bank  to 
make  reasonable  regulations  generally,  the 
court  says,  further:  "The  rufes  prescribed, 
and  the  hours  of  business  designated,  must  be 
reasonable,  and  adapted  to  tiie  exigencies  of 
the  particular  kind  of  business  in  reference  to 
which  they  are  established." 

Such  was  the  view  of  the  common  law,  pre- 
sented with  irresistible  force  and  great  clear- 
ness by  the  learned  judge  who  delivered  this 
opinion,  now  cited  as  the  leading  case,  upon 
^e  right  to  establish  hours  of  business,  and 
upon  the  question  whether,  when  prescribed, 
the  law  will  enforce  conformity  to  them,  as 
reasonable,  on  the  part  of  other  persons  and 
corporations  dealing  with  the  framers  of  such 
regulations.  It  will  be  noted  that  the  court 
there  held  that  a  tender  at  a  reasonable  hour, 
and  a  refusal  to  receive  by  the  bank,  relieved 
an  express  company  of  the  responsibility  of 
insurers,  and  changed  their  relation  to  the 
bank  to  that  of  a  mere  mandatary,  liable  for 
gross  negligence  only,  though  the  teller  of  the 
bank  to  whom  the  money  was  offered  de- 
clared that  his  bank  had  a  regiilation  as  to 
hours,  and  refused  to  receive  it  because  of 
«och  rule,  and  because  the  cashier  was  absent, 
and  had  the  key  to  the  safe.  But,  in  the  face 
of  a  statute  requiring  them  to  receive  money 
"whenever  tendered, '  the  defendant  Com- 
pan3r'8  agent  should  not  be  allowed  to  meet 
the  plaintifF,  who  comes  to  deal  with  him  by 
invitation,  and  decline  to  receive  his  money 
•6L.R.A. 


for  shipment  because  of  a  regulation  of  his 
Company  declared  reasonable,  "under  existing 
laws.  Such  a  rule  would  enable  the  defendant 
Company,  by  late  receipts  and  speedy  delivery, 
to  rid  itself  of  responsibility  and  reap  the  re- 
wards of  its  work  with  the  minimum  of  risk 
at  both  ends  of  the  line.  It  is  clearly  a  ques- 
tion for  the  jury,  under  the  instructions  of  the 
court,  in  cases  like  this  at  bar,  as  it  was  in 
that,  to  determine  whether,  looking  to  the 
custom  of  business  men  generally  at  the  par- 
ticular place  (here,  Halifax)  as  to  hours  of  re- 
pose and  times  of  taking  meals,  the  tender  at 
2  o'clock  P.  M.  was  made  at  a  reasonable 
hour.  The  most  liberal  construction  would 
not  allow  the  courts  to  limit  the  operations  of 
the  words  "whenever  tendered"  by  supplying 
any  other  ellipsis  after  them  than  "within  the 
usual  hours  adopted  by  the  public  for  the 
transaction  of  such  business  at  the  place  where 
the  tender  is  made."  This  rule  avoids  the  in- 
convenience of  offers  of  goods  at  midnight,  or 
at  meal-time,  while  it  steers  clear  of  the  other 
extreme  of  neutralizing  the  force  of  the  whole 
enactment  by  holding  that  the  words  "under 
existing  laws,"  in  the  next  clause  of  the  sec- 
tion, limit  the  time  of  tender  as  well  as  of  for- 
warding, and  that  the  old  common  law  gov- 
erning the  receipt  of  goods  by  boats  and  wag- 
ons still  exists,  and  is  applicable  to-day  to 
these  gigantic  corporations. 

The  study  of  the  several  statutes  relating  to 
the  receipt  and  shipment  of  goods  by  corpora- 
tions will  shed  further  light  upon  the  legisla- 
tive intent  in  enacting  section  1964  of  the  Code. 
By  the  Act  of  1871-72,  chap.  138,  §  85  (Code, 
§  1963),it  was  prescribed  that  railroad  companies 
should  furnish  sufficient  accommodation  for 
such  freight  and  passengers  as  should,  "within 
a  reasonable  time  previous  thereto,  be  offered 
for  transix)rtation,"  and  should  be  liable  in 
damages  to  the  party  aggrieved  for  neglect  or 
refusal  to  provide  such  means  of  transporta- 
tion. Subsequently  the  Legislature  seems  to 
have  realized  that  the  requirement  to  furnish 
accommodation  within  a  reasonable  time  waB 
but  a  reafflrmance  of  the  common  law  (leaving 
the  courts  to  say  what  time  was  reasonable), 
and  passed  the  Act  of  1874-75  (Code,  §  1967), 
fixing  the  limit  of  delay  in  shipment  at  five 
days  after  delivery  by  the  consignor  This 
law  was  pronounced  constitutional  in  Branch 
V.  Wilmington  d  W.  R.  Co,  77  N.  C.  847,  and 
railroad  companies  were  held  liable  for  the 
penalty  for  delay  in  shipping  freight  as  pre- 
scribea  in  that  section.  Then  it  was  (when 
the  opinion  was  rendered  in  Branch  v.  Wil- 
mington ct-  W.  R,  Co,  in  the  year  1877)  that 
the  discussion  arose  as  to  the  right  of  a  con- 
signor to  compel  a  railroad  corporation  to  re- 
ceive freight  when  offered  for  shipment,  and 
store  it  in  its  warehouse  till  cars  could  be  pro- 
cured to  transport  it 

The  Act  of  1879  (Code,  §  1964)  was  passed 
to  meet  the  suggestion  that  the  ancient  prin- 
ciple laid  down  as  applicable  to  the  cumbrous 
old  conveyances  used  by  common  carriers  200 
years  ago  still  survived,  and  conferred  on  rail- 
road companies  the  power  to  compel  the  ship- 
per to  camp  with  his  wagon  at  the  station,  and 
guard  his  goods  till  the  fist  hour  of  time  fixed 
by  law,  and  receive  them  only  when  the  train 
was  on  the  eve  of  departure.  But  the  Statute 
18 


S74 


NOBTH  CaBOLINA  SUFBBlfS  COUBT. 


Nov.^ 


was  80  drawn  as  to  include  not  only  railroad 
companieB  and  steamboat  lines  under  the  gen- 
eral description,  but  also  "other  transportation 
companies  whose  duty  it  is  to  receive  freight," 
and  to  require  them  to  receive  *'all  articles  of 
the  nature  and  kind  received  by  such  company 
for  transportation,  whenever  tendered;"  thus 
plainly  indicating  a  purpose  to  include  express 
companies,  because  they  claimed  the  peculiar 
or  exclusive  right  to  transport  mone^  and 
goods  of  certain  kinds.  The  manifest  Intent 
of  the  Legislature  was  to  force  all  corporations 
coming  under  the  description  in  the  Statute 
to  take  goods  when  offer^  for  shipment  at  a 
regular  station,  with  the  full  measure  of  lia- 
bility growing  out  of  its  custody,  even  if  they 
should  not  be  shipped  till  near  the  expiration 
of  the  five  days,  and  then  forward  them  under 
existing  laws,  fixing  the  legal  relations  of  con- 
signor and  consignee,  and  the  duties  and  lia- 
bilities of  the  carrier  company  and  its  con- 
necting lines. 

Evidently  the  evil  intended  to  be  remedied 
was  the  refusal  to  take  goods  or  money  im- 
mediately when  offered  for  shipment  to  an 
agent  of  one  of  these  companies;  and  the  his- 
tory of  the  legislation  in  aid  of  shippers  but 
adds  emphasis  to  the  unmistakable  expression 
of  this  purpose.  But  the  construction  con- 
tended for,  that  the  words  "under  existing 
laws"  should  be  construed  as  qualifying  the 
words  "whenever  tendered,"  instead  of  the 
word  "forward"  only,  would  lead,  if  the  com- 
mon law  is  correctly  mterpreted  by  defendant's 
counsel  in  connection  with  the  Statute,  to  the 
strange  conclusion  that  the  obligation  of  an 
express  company  to  receive  money  tendered 
for  shipment  remains  now  just  what  it  was 
before  the  Act  of  1879  was  passed;  and  the 
company  can,  under  relations  declared 
reasonable  by  the  courts,  still  fix  the  hour  of 
receipt  just  as  it  was  before,  and  thus  render 
nugatory  by  their  rules  the  provision  of  the 
law  imposing  a  penalty.  Railway  companies 
are  inseparably  connected  with  other  transpor- 
tation companies  in  the  Act;  and  therefore  it 
is  just  as  competent  for  the  courts  to  declare  a 
regulation  that  compels  a  consignor  to  hold 
his  cotton  in  his  wa^on  for  five  days,  await- 
ing the  arrival  of  freight  cars,  to  be  reasonable 
and  lawful,  as  one  that  forces  a  person  to  re- 
tain and  guard  his  money  till  before  the  de- 
parture of  a  train  on  the  next  day.  If  it  is 
unlawful  to  force  one  of  these  corporations  to 
place  in  its  office  or  warehouse  goods  of  the 
nature  that  it  is  accustomed  to  carry,  in  viola- 
tion of  its  regulations,  because  of  the  liability 
incident  to  its  receipt,  the  rule  must  apply 
equally  to  all  others  comprehended  under  the 
description  contained  in  the  section,  and  clothe 
all  with  the  power  to  repeal  or  modify  the  law 
by  such  reasonable  rules  as  would  prove  sufi- 
cient  to  obviate  the  penalty. 

But  it  is  further  contended  that  if  the  com- 
pauics  comprehended  under  the  section  in 
question  do  not  formulate  any  rules  to  govern 
their  agents  in  the  receipt  of  freight,  the  prin- 
ciples of  the  common  law  would  apply  to 
them;  and  thus,  under  this  view,  the  same 
satisfactory  result  would  be  reached  by  the 
defendant  by  holding  that  the  law  of  to-day, 
applicable  to  this  new  species  of  transporta- 
tion agency,  which  permeates  the  world  with 
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its  officers  and  agents,  everywhere  delivering* 
money  and  jewels,  and  other  valuable  goods,, 
is  the  same  that  governed  the  receipt  of  pack- 
ages by  a  carrying  cart  in  the  time  of  Bracton^ 
or  the  tender  of  goods  to  a  vessel  sailing  from 
Liverpool  200  years  ago. 

If,  for  the  sake  of  argument,  it  be  admitted 
that  the  General  Assembly  meant  to  inaugu- 
rate no  change,  but  simply  to  publish  the  vain, 
and  empty  declaration  that  transportation- 
companies  would  hereafter,,  jjust  as  heretofore, 
receive  freight  under  "existing  laws,"  and 
consequently  under  any  regulation  made  by 
tiie  companies  and  adjudged  reasonable  by 
the  court,  would  it  follow  tluit  the  courts  would- 
declare  the  rule  under  which  a  wagoner,  en- 
gaged in  carrying  goods,  could  compel  his 
customers  to  wait  till  the  horses  should  be 
hitohed,  applicable  to  express  companies?  The 
result  of  giving  the  sanction  of  the  court  to 
such  a  rule  would  be  that  these  companies^ 
could  induce  an  individual,  by  inviting  hia 
patronage,  to  come  to  one  of  their  regular 
stations  to  intrust  his  money  to  their  care,  and 
then  compel  him  to  stand  guard  over  his 
treasure  a  whole  night,  in  order  to  protect  the 
company  from  a  risk  that  it  can  belter  afford 
to  incur  than  the  customer.  But,  in  order  to- 
a  proper  discussion  of  this  view  of  the  sub ject» 
it  is  necessary  to  understand  that  the  nature, 
powers  and  liabilities  of  express  companies- 
nave  been  defined  by  the  courts.  An  express 
company  is  a  species  of  common  carrier,  to- 
which  have  been  accorded  important  privi- 
leges, and  which,  from  the  nature  of  its  busi- 
ness, incurs  great  responsibility.  These  com* 
panics  originated  out  of  the  necessity,  in  con- 
ducting the  growing  commerce  of  the  world 
through  the  agency  of  railroads  and  steam- 
boats, for  securing  the  safe  carriage  and  speedy^ 
delivery  of  small  but  valuable  packages  of 
goods  and  money.  Witbeek  v.  Holland,  46  N. 
y.  18;  2  Am.  &  Eng.  Cyclop.  Law,  781-784^ 
S^Myer.  Fed.  Dec.  g  1511.  They  are  essen- 
tially different  from  railway  companies,  not 
only  in  the  fact  that  the  latter  carry  more 
bulky  freight,  but  they  collect  money,  and  do- 
other  things  that  would  be  held  tUtra  tfirea,  if 
attempted  by  a  railroad  company.  Id.  §  1509. 

It  has  been  held  that  a  railroad  company^ 
could  not  refuse  to  carry  for  an  express  com- 
pany according  to  the  peculiar  methods  of 
their  business,  and  would  oe  compelled  by  th& 
courts  to  admit  the  messengers  of  all  of  these 
companies  to  its  cars  with  their  safes  on  equal 
terms,  and  without  inspection  [of  their  safes. 
Id.  §g  1508,  1519. 

If  a  railroad  company  engage  in  those 
branches  of  the  express  business  authorized 
by  their  charter,  they  must  not  deny  to  ex- 
press companies  equal  privileges  with  them- 
selves as  to  that  business.  Id.  §§  1508, 1515- 
1621;CamMosy,Philad^ia  iSiRR,  Co.  9  Phila. 
411;  Texas  Exp,  Co.  v.  Texas  db  P.  R,  Co.  6 
Fed.  Bep.  426;  Messenger  v,  Pennsylvania  B. 
Co.  87  N.  J.  L.  581,  18  Am.  Rep.  754;  South- 
em  Exp.  Co.  v.  8t  Louis,  I.  M.  d  S.  R  Co.  10 
Fed.  Rep.  869. 

Apart  from  the  construction  of  our  Statute, 
it  is  the  duty  of  express  companies  to  receive 
all  goods  offered  for  transportation  upon  the- 
payment  or  tender  of  their  charges;  but  pre* 
payment  will  be  considered  waived  if  not  de* 
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manded.  New  Jer$ey  Steam  Nav.  Co.  v.  Mer- 
chants Bank,  47  U.  S.  6  How.  844  [12  L.  ed. 
4651. 

They  are  required,  too,  to  have  adequate 
facilities  within  a  reasouable  time,  and  cannot 
be  exonerated  for  delay  on  account  of  in- 
creased expense,  though  not  foreseen  and  not 
entirely  unreasonable.  Oondiet  v.  Orand 
Trunk KCo.UN.  Y.  600. 

An  express  company  could,  in  the  absence 
of  any  statutory  requirement,  refuse  goods  on 
account  of  an  unusual  rush  of  bubiness,  espec- 
ially where  the  goods  offered  for  transporta- 
tion are  of  a  perishable  nature.  Hare,  Cont 
155. 

But  these  are  the  rules  without  reference  to 
any  such  enactment  as  that  before  us  for  con- 
struction. When  goods  are  received  by  an 
express  company  without  any  special  and  valid 
contract  limiting  its  liability,  it  insures  the 
safe  and  speedy  personal  delivery  of  the  arti- 
cles received,  at  tiie  place  of  destination  if  on 
its  route,  or,  if  not,  then  at  the  end  of  its  route. 
Witbeck  V.  ffoliand,  eupra;  Bishop,  Cont. 
g§  432,  591,  696. 

Even  if  the  goods  are  placed  in  a  warehouse, 
and  not  shipped  immediately,  the  liability  as 
insurers  begins  on  the  execution  of  a  receipt 
for  them.  7  Am.  A  Eng.  Cyclop.  Law,  646, 
558. 

A  high  degree  of  care  is  required  of  an  ex- 
press company  in  the  delivery  of  goods.  It 
must  deliver  Uiem  as  soon  as  practicable  after 
they  reach  their  destination,  within  business 
hours,  to  the  consignee,  at  his  residence  or  place 
of  business,  unless  he  authorizes  or  directs  de- 
livery to  be  made  at  some  other  place.  Mar- 
shaU  V.  Am,  Exp.  Co,  and  Witbeck  v.  Holland, 
supra. 

After  the  consignee  receives  notice  from  the 
company  of  the  arrival  of  his  goods,  he  is  not 
bound  to  call  at  the  office  for  them,  but  need 
only  notify  the  company  of  his  residence,  place 
of  business,  or  where  he  ma^  be  found;  and  the 
liability  of  the  company  as  insurers  remains  till 
delivery  or  tender  of  the  goods  at  the  place 
designated,  within  business  hours,  and  failure 
to  receive  or  pay  charges.  Witbeck  v.  Holland, 
supra/  7  Am.  A  Eng.  Cyclop.  Law,  567- 
570. 

If,  in  the  interim  between  the  arrival  at  its 
destination  and  the  delivery,  as  the  law  re- 
quires, a  package  of  money  should  be  stolen 
irom  the  agent,  the  comx>any  would  be  liable 
to  the  consignee.  Supposing  that  a  friend  had 
sent  bv  express  $1,000  from  Battleboro  to  the 
plaintiff,  Alsop,  at  Halifax,  and  the  latter  lived 
several  miles  out  of  the  town,  we  can  readily  see 
that  it  might  require  more  than  twenty-four 
hours  for  the  Company  to  rid  itself  of  liability 
as  a  common  carrier;  and  meanwhile  it  would 
be  strangely  negligent  to  fail  to  provide  a  safe 
for  the  security  of  valuable  property  aua 
money  received  for  its  customer,  andhela  as  an 
insurer. 

With  this  review  of  the  relation  that  tbe  de- 
fendant sustains  to  the  public  under  other  cir- 
cumstances, necessitating  the  provision  at  all 
offices  where  money  is  received  of  the  means  to 
make  it  safe  and  secure  from  thieves  till  deliv- 
ery, it  is  submitted  that,  if  this  court  is  to  de- 
termine, leaving  the  'Statute  out  of  view, 
whether  a  citizen  who  comes  from  the  country, 
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unprepared  to  protect  his  property  from  thieves 
and  burglars,  shall  be  required,  raiher  than  a 
company,  provided  with  safes,  servants  and 
secure  rooms,  to  incur  tbe  risk  of  the  custody 
of  a  sum  of  money,  it  should  be  guided  by 
reason,  and  look  to  the  situation  of  the  parties, 
and  the  preparation  that  the  law  intends  shall 
have  been  made  by  each  or  either  for  assuming 
the  responsibili^.  Experience  has  shown  that 
the  principles  of  the  common  law  are  pliable^ 
and  a  few  fundamental  rules  have  been  ex- 

Cded  so  as  to  furnish  the  basis  of  important 
Qches  of  the  law  governing  us  at  this  day.. 
This  is  notablv  true  as  to  corporations.  But,, 
while  the  ancient  land-marks  of  the  law  are* 
worthy  of  veneration,  and  should  be  examined 
with  conservative  care,  in  determining  how 
they  meet  the  exigencies  of  a  progressive  age, 
we  should  not  be  so  subservient  to  precedent  as 
to  blindly  follow  them  when  no  longer  sus- 
tained by  reason.  It  strains  the  faith  of  the 
young  student  when  he  attempts  to  follow  Lorcl 
Coke  in  his  discoverf(es  of  all  the  hidden  diver* 
sities  in  the  text  of  Lord  Lyttleton;  and  when 
we  profess  to  find  in  the  mouldy  black-letter 
volumes  of  past  centuries  a  principle  that  with 
prophetic  ken  was  formulated  to  meet  and  solve 
a  problem  arising  out  of  the  adjustment  of 
the  relations  between  the  people  and  one  of 
the  greatest  and  most  useful  corporations  in  the 
world,  we  must,  if  we  would  avoid  shocking  the 
common  sense  of  mankind,  find  a  rule  founded 
on  reason.  The  fact  that  a  captain  and  crew 
of  a  vessel,  according  to  the  English  authorities, 
had  the  right,  in  the  thirteenth  year  of  William 
III.,  to  refuse  to  accept  freight  offered  for 
shipment  till  the  vessel  was  ready  to  sail,  fur- 
nishes no  analogy  that  can  be  safely  applied  to 
govern  the  relations  of  the  plaintiff  and  de- 
fendant. 

The  case  of  Lane  v.  Cotton,  1  Ld.  Raym.  646, 
heard  at  Easter  Term,  18  Wm.  IIL,  decided 
this  principle,  and  is  the  only  authority  cited  in 
Story,  Bailm.,  §  508,  to  sustain  the  rule  an- 
nounced by  the  author.  It  may  have  been  Just, 
at  that  remote  period,  to  require  the  shipper, 
who  had  protected  his  goods  on  the  way  to  the 
point  of  delivery,  to  continue  his  oversight  over 
them,  rather  than  force  a  driver,  whose  atten- 
tion was  required  to  be  devoted  to  the  prepara* 
tion  for  his  journey,  or  the  master  of  a  vessel, 
who,  with  his  crew,  was  engaged  in  repairing 
and  inspecting  it,  and  laying  in  supplies  for  a 
voyatre,  to  take  them  prematurely;  for  that 
would  have  made  it  requisite  for  them  to  pre- 
pare a  place  for  storage,  which  they  need  not 
otherwise  provide.  But  an  express  company,  as 
we  have  seen,  incurs  from  its  nature  such  liabili- 
ties as  to  require  a  place  of  storage  at  every  depot, 
so  guarded  as  to  insure  the  safety  of  property 
consigned  to  its  care;  and  it  is  not  unreasonable 
to  require  the  same  care  of  money  tendered  for 
shipment  during  business  hours.  Cessante  ro' 
tione,  cessat  ipsa  lex.  If,  therefore,  the  Stat- 
ute were  not  written  in  plain  terms,  and  if  the 
historv  of  legislation  on  this  and  kindred  sub- 
jects aid  not  indicate  that  the  manifest  meaning 
of  tbe  language  was  what  the  Legislature  in- 
tended to  express,  still,  we  ought  to  bring  this 
question  to  the  touchstone  of  reason,  based 
upon  a  broad  view  of  the  condition  of  the  par- 
ties interested,  and  decide  it  as  an  original  one, 
of  first  impression,  between  a  new  and  impor- 
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was  80  drawn  as  to  include  not  only  railroad 
companies  and  steamboat  lines  under  the  gen- 
eral description,  but  also  "other  transportation 
companies  whose  duty  it  is  to  receive  freight/' 
and  to  require  them  to  receive  *'all  articles  of 
the  nature  and  kind  received  by  such  company 
for  transportation,  whenever  tendered;"  thus 
plainly  indicating  a  purpose  to  include  express 
companies,  because  they  claimed  the  peculiar 
or  exclusive  right  to  transport  money  and 
goods  of  certain  kinds.  The  manifest  intent 
of  the  Legislature  was  to  force  all  corporations 
coming  under  the  description  In  the  Statute 
to  take  goods  when  offer^  for  shipment  at  a 
regular  station,  with  the  full  measure  of  lia^ 
bility  growing  out  of  its  custody,  even  if  they 
should  not  be  shipped  till  near  the  expiration 
of  the  five  days,  and  then  forward  them  under 
existing  laws,  fixing  the  legal  relations  of  con- 
signor and  consignee,  and  the  duties  and  lia- 
bilities of  the  carrier  company  and  its  con- 
necting lines. 

Evidently  the  evil  intended  to  be  remedied 
was  the  refusal  to  take  goods  or  money  im- 
mediately when  offered  for  shipment  to  an 
agent  of  one  of  these  companies;  and  the  his- 
tory of  the  legislation  in  aid  of  shippers  but 
adds  emphasis  to  the  unmistakable  expression 
of  this  purpose.  But  the  construction  con- 
tended for,  that  the  words  * 'under  existing 
laws "  should  be  construed  as  qualifying  the 
words  "whenever  tendered,"  instead  of  the 
word  "forward"  only,  would  lead,  if  the  com- 
mon law  is  correctly  interpreted  by  defendant's 
counsel  in  connection  with  the  Statute,  to  the 
strange  conclusion  that  the  obligation  of  an 
express  company  to  receive  money  tendered 
for  shipment  remains  now  Just  what  it  was 
before  the  Act  of  1879  was  passed;  and  the 
company  can,  under  regulations  declared 
reasonable  by  the  courts,  still  fix  the  hour  of 
receipt  Just  as  it  was  before,  and  thus  render 
nugatory  by  their  rules  the  provision  of  the 
law  imposing  a  penalty.  Railway  companies 
are  inseparably  connected  with  other  transpor- 
tation companies  in  the  Act;  and  therefore  it 
is  Just  as  competent  for  the  courts  to  declare  a 
regulation  that  compels  a  consignor  to  hold 
his  cotton  in  his  wagon  for  five  days,  await- 
inethe  arrival  of  freight  cars,  to  be  reasonable 
and  lawful,  as  one  that  forces  a  person  to  re- 
tain and  guard  his  money  till  before  the  de- 
parture of  a  train  on  the  next  day.  If  it  is 
unlawful  to  force  one  of  these  corporations  to 
place  in  its  office  or  warehouse  goods  of  the 
nature  that  it  is  accustomed  to  carry,  in  viola- 
tion of  its  regulations,  because  of  the  liability 
incident  to  its  receipt,  the  rule  must  apply 
equally  to  all  others  comprehended  under  the 
description  contained  in  the  section,  and  clothe 
all  with  the  power  to  repeal  or  modify  the  law 
by  such  reasonable  rules  as  would  prove  suffi- 
cient to  obviate  the  penalty. 

But  it  is  further  contended  that  if  the  com- 
panies comprehended  under  the  section  in 
question  do  not  formulate  any  rules  to  govern 
their  agents  in  the  receipt  of  freight,  the  prin- 
ciples of  the  common  law  would  apply  to 
them;  and  thus,  under  this  view,  the  same 
satisfactory  result  would  be  reached  by  the 
defendant  by  holding  that  the  law  of  to-day, 
applicable  to  this  new  species  of  transporta- 
tion agency,  which  permeates  the  world  with 
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its  officers  and  agents,  everywhere  delivering* 
money  and  jewels,  and  other  valuable  goods,, 
is  the  same  that  governed  the  receipt  of  pack- 
ages by  a  carrying  cart  in  the  time  of  Bracton^ 
or  the  tender  of  goods  to  a  vessel  sailing  from 
Liverpool  200  years  ago. 

If,  for  the  sake  of  argument,  it  be  admitted 
that  the  General  Assembly  meant  to  inaugu- 
rate no  change,  but  simply  to  publish  the  Ysm- 
and  empty  declaration  that  transportation 
companies  would  hereafter,,  lust  as  heretofore, 
receive  freight  under  "existing  laws,"  and 
consequently  under  any  regulation  made  by 
the  companies  and  adjudged  reasonable  by 
the  court,  would  it  follow  that  the  courts  would 
declare  the  rule  under  which  a  wagoner,  en- 
gaged in  carrying  goods,  could  compel  his 
customers  to  wait  till  the  horses  should  bo 
hitohed,  applicable  to  express  companies?  The 
result  of  giving  the  sanction  of  the  court  to 
such  a  rule  would  be  that  these  companies- 
could  induce  an  individual,  by  inviting  hia 
patronage,  to  come  to  one  of  their  regular 
stations  to  intrust  his  money  to  their  care,  and 
then  compel  him  to  stand  guard  over  his 
treasure  a  whole  night,  in  order  to  protect  the 
company  from  a  risk  that  it  can  better  afford 
to  incur  than  the  customer.  But,  in  order  to- 
a  proper  discussion  of  this  view  of  the  subject, 
it  is  necessary  to  understand  that  the  nature, 
powers  and  liabilities  of  express  companies- 
have  been  defined  by  the  courts.  An  express 
company  is  a  species  of  common  carrier,  to 
which  have  been  accorded  important  privi- 
leges, and  which,  from  the  nature  of  its  busi- 
ness, incurs  great  responsibility.  These  com- 
panies originated  out  of  the  necessity,  in  con- 
ducting the  growing  commerce  of  the  world 
through  the  a^ncy  of  railroads  and  steam- 
boats, for  securing  the  safe  carriage  and  speedy^ 
delivery  of  small  but  valuable  packages  of 
goods  and  money.  Witbeek  v.  HoUand,  45  N. 
y.  18;  2  Am.  &  Eng.  Cyclop.  Law,  781-784;. 
5*Myer.  Fed.  Dec.  §  1511.  They  are  essen- 
tially different  from  railway  companies,  not 
only  in  the  fact  that  the  latter  carry  moro 
bulky  freight,  but  they  collect  money,  and  do- 
other  things  that  would  be  held  ultra  ffire$,  if 
attempted  by  a  railroad  company.  Id.  §  1509. 

It  has  been  held  that  a  railroad  company 
could  not  refuse  to  carry  for  an  express  com- 
pany according  to  the  peculiar  methods  of 
their  budness.  and  would  be  compelled  by  the 
courts  to  admit  the  messengers  of  all  of  these 
companies  to  its  cars  with  their  safes  on  equal 
terms,  and  without  inspection  [of  their  safes. 
Id.  §§  1608, 1519. 

If  a  railroad  company  engage  in  those 
branches  of  the  express  business  authorized 
by  theur  charter,  they  must  not  deny  to  ex- 
press companies  equal  privileges  with  them- 
selves as  to  that  business.  Id.  §|  1608, 1615- 
1521;Caml>losy.Philaddphia  tSiILR  Co.  9  Phila. 
411;  TexoM  JBkep,  Co.  v.  Texas  A  R  B,  Co.  6 
Fed.  Bep.  426;  Messenger  v,  Pennsplvania  B. 
Co.  87  N.  J.  L.  581,  18  Am.  Rep.  754;  South- 
ern Exp.  Co.  V.  8t  Louis,  L  M.  ^  S,  B.  Co.  10 
Fed.  Rep.  869. 

Apart  from  the  construction  of  our  Statute, 
it  is  the  du^  of  express  companies  to  receive 
all  goods  offered  for  transportation  upon  the 
payment  or  tender  of  their  charges;  but  pre- 
payment will  be  considered  waived  if  not  de« 
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maoded.  New  Jersey  Steam  Nd/o,  Co.  y.  Mer- 
ehanU  Bank,  47  U.  S.  6  How.  844  [12  L.  ed. 
4651. 

Th^  are  required,  too,  to  have  adequate 
facilities  witbin  a  reasonable  time,  and  cannot 
be  exonerated  for  delay  on  account  of  in- 
creased expense,  though  not  foreseen  and  not 
entirely  unreasonable.  Oondict  y.  Grand 
Trunk  R  Co.  64  N.  Y.  500. 

An  express  company  could,  in  the  absence 
of  any  statutory  requirement,  refuse  goods  on 
account  of  an  unusual  rush  of  business,  espec- 
ially where  the  goods  offered  for  transporta- 
tion  are  of  a  perishable  nature.  Hare,  Cont. 
155. 

But  these  are  the  rules  without  reference  to 
any  such  enactment  as  that  before  us  for  con- 
struction. When  ^oods  are  received  by  an 
express  company  without  any  special  and  valid 
contract  limiting  its  liabili^,  it  insures  the 
safe  and  speedy  personal  delivery  of  the  arti- 
cles received,  at  the  place  of  destination  if  on 
its  route,  or,  if  not,  then  at  the  end  of  its  route. 
Witbeck  V.  BoUand,  ntpra;  Bishop,  Cont. 
^  432,  591,  596. 

Even  if  the  goods  are  placed  in  a  warehouse, 
and  not  shipped  immediately,  the  liability  as 
insurers  begins  on  the  execution  of  a  receipt 
for  them.  7  Am.  A  Eng.  Cyclop.  Law,  546, 
558. 

A  high  degree  of  care  is  required  of  an  ex- 
press company  in  the  delivery  of  goods.  It 
must  deliver  them  as  soon  as  practicable  after 
they  reach  their  destination,  within  business 
hours,  to  the  consignee,  at  his  residence  or  place 
of  business,  imless  he  authorizes  or  directs  de- 
livery to  be  made  at  some  other  place.  Mar- 
shaU  V.  Am.  Exp.  Co.  and  Witbeck  v.  EoUand, 
9upra. 

After  the  consignee  receives  notice  from  the 
company  of  the  arrival  pf  his  goods,  he  is  not 
bound  to  call  at  the  office  for  them,  but  need 
only  notify  the  company  of  his  residence,  place 
of  business,  or  where  he  ma^ be  found;  and  the 
liability  of  the  company  as  insurers  remains  till 
delivery  or  tender  of  the  goods  at  the  place 
designated,  within  business  hours,  and  failure 
to  receive  or  pay  chaiges.  Witbeck  v.  Holland, 
twpra;  7  Am.  &  Eng.  Cyclop.  Law,  567- 
570. 

If,  in  the  interim  between  the  arrival  at  its 
destination  and  the  delivery,  as  the  law  re- 
quires, a  package  of  money  should  be  stolen 
from  the  agent,  the  comx>any  would  be  liable 
to  the  consignee.  Supposing  that  a  friend  had 
sent  b^  express  $1,000  from  Battleboro  to  the 
plaintiff,  Alsop,  at  Halifax,  and  the  latter  lived 
several  miles  out  of  the  town,  we  can  readily  see 
that  it  might  require  more  than  twenty-four 
hours  for  the  Company  to  rid  itself  of  liability 
as  a  common  carrier;  and  meanwhile  it  would 
be  strangely  negligent  to  fail  to  provide  a  safe 
for  the  securi^  of  valuable  property  and 
money  received  for  its  customer,  and  hela  as  an 
insurer. 

With  this  review  of  the  relation  that  the  de- 
fendant sustains  to  the  public  under  other  cir- 
cumstances, necessitating  the  provision  at  all 
offices  where  money  is  received  of  the  means  to 
make  it  safe  and  secure  from  thieves  till  deliv- 
ery, it  is  submitted  that,  if  this  court  is  to  de- 
termine, leaving  the  Statute  out  of  view, 
whether  a  citizen  who  comes  from  the  country, 
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unprepared  to  protect  his  property  from  thievea 
and  burglars,  shall  be  required,  rather  than  a 
company,  provided  with  safes,  servants  and 
secure  rooms,  to  incur  the  risk  of  the  custody 
of  a  sum  of  money,  it  should  be  guided  by 
reason,  and  look  to  the  situation  of  the  parties, 
and  the  preparation  that  the  law  intends  shall 
have  been  made  by  each  or  either  for  assuming 
the  responsibili^.  Experience  has  shown  that 
the  principles  of  the  common  law  are  pliable; 
and  a  few  fundamental  rules  have  been  ex- 

Cded  so  as  to  furnish  the  basis  of  important 
Qches  of  the  law  governing  us  at  this  day.. 
This  is  notablv  true  as  to  corporations.  But,, 
while  the  ancient  land-marks  of  the  law  are* 
worthy  of  veneration,  and  should  be  examined 
with  conservative  care,  in  determining  how 
they  meet  the  exigencies  of  a  progressive  age, 
we  should  not  be  so  subservient  to  precedent  aa 
to  blindly  follow  them  when  no  longer  sus- 
tained  by  reason.  It  strains  the  faith  of  the 
young[  student  when  he  attempts  to  follow  Lord 
Coke  in  his  discoverfes  of  all  the  hidden  diver* 
sities  in  the  text  of  Lord  Lyttleton;  and  when 
we  profess  to  find  in  the  mouldy  black-letter 
volumes  of  past  centuries  a  principle  that  with 
prophetic  ken  was  formulated  to  meet  and  solve 
a  problem  arising  out  of  the  adjustment  of 
the  relations  between  the  people  and  one  of 
the  greatest  and  most  useful  coiporations  in  the 
world,  we  must,  if  we  would  avoid  shocking  the 
common  sense  of  mankind,  find  a  rule  founded 
on  reason.  The  fact  that  a  captain  and  crew 
of  a  vessel,  according  to  the  English  authorities, 
had  the  right,  in  the  thirteenth  year  of  William 
III.,  to  refuse  to  accept  freight  offered  for 
shipment  till  the  vessel  was  ready  to  sail,  fur- 
nishes no  analogy  that  can  be  safely  applied  to 
govern  the  relations  of  the  plaintiff  and  de- 
fendant. 

The  case  of  Lane  v.  Cotton,  1  Ld.  Raym.  646, 
heard  at  Easter  Term,  18  Wm.  IIL,  decided 
this  principle,  and  is  the  only  authority  cited  in 
Story,  Bailm.,  §  508,  to  sustain  the  rule  an- 
nounced by  the  author.  It  may  have  been  Just, 
at  that  remote  period,  to  require  the  shipper, 
who  had  protected  his  goods  on  the  way  to  the 
point  of  delivery,  to  continue  his  oversight  over 
them,  rather  than  force  a  driver,  whose  atten- 
tion was  required  to  be  devoted  to  the  prepara* 
tion  for  his  journey,  or  the  master  of  a  vessel, 
who,  with  his  crew,  was  engaged  in  repairing 
and  iD9X)ecting  it,  and  laying  m  supplies  for  a 
voyasre,  to  take  them  prematurely;  for  that 
would  have  made  it  requisite  for  them  to  pre- 
pare a  place  for  storage,  which  they  need  not 
otherwise  provide.  But  an  express  company,  aa 
we  have  seen,  incurs  from  its  nature  such  liabili- 
ties as  to  require  a  place  of  storapre  at  every  depot, 
so  guarded  as  to  insure  the  safety  of  property 
consigned  to  its  care;  and  it  is  not  unreasonable 
to  require  the  same  care  of  money  tendered  for 
shipment  during  business  hours.  Ceseante  ra^ 
tione,  eessat  ipsa  lex.  If,  therefore,  the  Stat- 
ute were  not  written  in  plain  terms,  and  if  the 
historv  of  legislation  on  this  and  kindred  sub- 
jects aid  not  indicate  that  the  manifest  meaning 
of  the  language  was  what  the  Legislature  in- 
tended to  express,  still,  we  ought  to  bring  this 
question  to  the  touchstone  of  reason,  based 
upon  a  broad  view  of  the  condition  of  the  par- 
ties interested,  and  decide  it  as  an  original  one, 
of  first  impression,  between  a  new  and  impor- 
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t&Dt  public  agency  and  a  citizeD,  just  as  the 
English  judges  considered  the  question  in- 
volved in  Morw  v.  Slue  [1  Ventr.  190,  288] 
<cited  in  Lane  v.  Cotton,  eupra),  and  bearing  in 
mind  that  it  is  more  just  to  impose  a  risk  upon 
«  body  politic,  abundantly  prepared  to  incur  it, 
than  upon  an  individual  who  has  placed  his 
^poods  in  peril  on  the  invitation  of  the  corpora- 
tion. 

It  is  admitted  that  railroad  companies  have 
the  power  to  provide  different  cars  for  excur- 
sionists, who  purchase  tickets  at  reduced  rates, 
from  those  occupied  by  passen fibers  paying  more 
per  mile,  and  also  that  they  have  the  right  to 
;assign  a  separate  car  for  colored  people,  as  de- 
cided by  this  court;  but,  should  our  Legislature 
pass  a  law  prohibiting  in  plain  terms  such  dis- 
crimination, the  courts  would  be  compelled  to 
enforce  the  law,  if  not  pronounced  unconstitu- 
tional. Such  a  law  could  not  be  ignored  utterly 
in  a  discussion  of  these  subjects  after  its  pas- 
sage. It  seems,  therefore,  safe  to  conclude 
that: 

1.  The  first  clause  of  section  1964  is  in  itself 
a  full  and  complete  expression  of  the  legislative 
intent  that  goods  shall  be  received  whenever 
tendered;  and  that  thclanguage  cannot,  by  any 
accepted  rule  of  interpretation,  be  limited  fur- 
ther than  to  require  that  the  tender  shall  not  be 
made  during  hours  that  can  reasonably  be 
claimed,  according  to  usages  of  business  men  at 
the  place  of  tenoer,  for  repose,  or  for  taking 
meals. 

2.  The  words  "  under  existing  laws"  can  be 
construed  to  qualify  the  word  "  forward,"  and 
to  mean  that,  at  least  when  the  law  is  applied 
to  railroad  companies,  the  goods  shall  be 
shipped  within  five  running  aays  from  deliv- 
ery, as  required  by  the  Code,  §  1967,  and  sub- 
ject to  the  law  fixing  the  relations  of  consignor, 
consignee,  the  carrier  and  its  connecting  lines, 
while  the  construction  contended  for  would 
give  to  the  Statute  no  effect,  but  leave  the  law 
as  it  was  before  its  passage. 

If  no  statute  had  been  passed,  the  courts 
could. not,  when  the  conditions  and  the  relation 
of  plaintiff  and  defendant  are  so  widely  differ- 
ent from  those  existing  between  the  carrier  of 
the  last  century  and  his  customer,  declare  that 
an  express  company  could  not  be  compelled  to 
receive  goods  till  the  hour  of  shipment,  in  con- 
formity to  the  ancient  rule,  or  that  the  trans- 
portation company  could  arbitrarily  determine, 
by  regulations  prescribed  for  the  eovemment 
of  its  agents,  exactly  how  it  would,  ex  gratia, 
or  with  a  view  entirely  to  its  own  convenience, 
allow  a  departure  from  the  old  rule  by  giving 
further  time.  There  is  error.  As  the  defend- 
ant did  not  rely  affirmatively  on  the  defense,  or 
insist  on  a  finding  that  the  tender  was  at  a  time 
other  than  in  business  hours,  the  judgment  on 
the  facte  found  must  he  for  the  plaintiff. 

Clark*  </*.,  concurring: 

At  common  law,  common  carriers  were 
tinder  no  compulsion  to  receive  goods  or  freight 
till  ready  to  ship  the  same.  Lane  v.  Cotton,  1 
Ld.  Haym.  652.  Nor.  after  acceptance  of  the 
goods  for  shipment,  were  they  liable  for  delays, 
if  the  goods  were  shipped  within  a  reasonable 
time;  and  what  was  "a  reasonable  time  "  de- 
pended upon  the  facts  and  circumstances  sur- 
rounding each  particular  case.  These  regula- 
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tions  sprang  out  of  the  former  condition  of 
things,  when  the  modes  of  transportation  weie 
of  a  more  primitive  order.  The  law-making 
power  in  this  State  has  modified  the  common- 
law  rule  in  both  particulars.  In  1874-75,  the 
Legislature  enacted  a  Statute,  which  is  now 
section  1967  of  the  Code,  making  a  delay  of 
more  than  five  days  in  shipping  the  goods  after 
accepting  them  per  ee  unreasonable  delay,  and 
affixing  a  penalty  of  $25  for  each  day's  delay 
beyond  that  limit  This  Act  has  been  held 
constitutional,  and  found  jndicid  construction, 
in  several  cases  with  which  the  profession  is 
familiar.  Brane/i  v.  Wilmington  dc  W.  R.  Co. 
77  N.  C.  347;  Keeter  v.  Wilmington  dc  W,  R. 
Co.  86  N.  C.  346;  Branch  v.  Wilmington  db  W. 
R,  Co.  88  N.  C.  570. 

It  still  remained  in  the  power  of  common 
carriers  to  nullify  the  Act  of  1874-75  by  exer- 
cising their  common-law  right  of  not  receiving 
goods  till  their  own  convenience  should  be 
suited,  or  they  were  in  readiness  to  e^ip.  For 
this  reason,  doubtless,  the  Legislature  passed 
the  Act  of  1879  (now  §  1964  of  the  Code),  which 
provides:  *'  Railroad  and  other  transportation 
companies,  whose  duties  it  is  to  receive  freights, 
shall  receive  all  articles  of  the  nature  and  kind 
received  by  such  company  for  transportation, 
whenever  tendered  at  a  regular  station,"  etc. 
The  words  "whenever  tendered,"  upon  a  rea- 
sonable construction,  signify  **  whenever  ten- 
dered "  in  the  ordinary  business  hours  of  such 
companies  at  the  place  of  tender.  If  the  object 
had  been  to  prescribe  merely  the  place  where 
the  tender  should  be  made,  there  was  no  mis- 
chief or  complaint  to  be  remedied;  and,  besides, 
in  that  case  the  Statute  would  have  naturally 
read,  "if  tendered  at  a  regular?station,"  etc. 
"Whenever  tendered"  has,  clearly,  reference 
to  the  time  of  tender,  and  to  the  common-law 
rule  which  gave  the  carrier  the  right  to  defer 
accepting  the  ^oods  until  ready  to  ship. 

The  regulation  adopted  by  the  defendant 
Company,  that  it  will  only  receive  packages 
each  day  just  before  the  departure  of  the  train 
going  in  the  direction  of  the  desired  shipment, 
is  in  direct  confiict  with  the  Statute.  To  give 
it  validity  would  enable  transportation  compa- 
nies, by  regulations  adopted  in  their  own  inter- 
est and  for  their  own  coavenience,  to  repeal  an 
Act  of  the  Legislature  passed  in  the  interest  of 
and  for  the  convenience  of  the  public.  A  very 
analogous  case  is  the  decision  in  Branch  v. 
Wilmington  d>  W.  R.  Co.,  88  N.  C.  573,  which 
held  to  be  invalid  an  agreement  or  re^rulation, 
*^  goods  to  be  shipped  at  the  convenience  of  the 
company,"  which  had  been  inserted  by  the  de- 
fendant in  its  bills  of  lading,  in  hope  of  avoid- 
ing the  penalties  of  section  1967.  The  words 
"whenever  tendered"  were  evidently  intended 
for  the  benefit  of  shippers,  and  in  deroga- 
tion of  the  common-law  rule.  It  is  our  dutv  to 
give  the  Statute  such  construction  as  will  ef- 
fectuate the  legislative  will.  Should  the  exe- 
cution of  the  Statute,  according  to  a  fair  and 
legitimate  construction  of  it,  impose  any  hard- 
ship upon  transportation  companies,  the  rem- 
edy is  to  be  sought  in  a  modification  of  the  Act 
by  the  Legislature,  and  not  in  the  virtual  repeal 
of  it  by  judicial  construction.  In  the  increas- 
ing competition  for  shipments,  few  cases  of 
failure  to  accept  goods  "whenever  tendered" 
will  arise,  unless  at  points  where  a  company  has 


irm. 


Alsop  t.  Southebn  ExPBBaa  Co. 


S77 


«  monopoly;  and  it  is  for  those  very  points  that 
the  protection  of  the  law  is  most  needed  to  se- 
cure such  conveniences  as  the  public  demand. 
At  competing  points,  where  no  monopoly  of 
business  exists,  the  law  of  competition  will 
usually  furnish  the  public  all  needed  facilities. 

Herrimonv  Ch,J.,  dissenting: 

I  do  not  concur  in  the  opinion  of  the  court, 
and  will  state  some  of  the  grounds  of  m^  dis- 
sent. The  defendant  is  a  common  earner  of 
numerous  kinds  and  classes  of  freight;  includ- 
ing* gold  and  silver,  coined  and  uncoined,  treas- 
ury notes,  bank  notes,  public  and  private  secu- 
rities, gems,  jewelry  and  the  like.  It  is  not, 
however,  such  carrier  of  all  kinds  and  classes 
of  freight.  It  carries  mainly  such  as  require 
to  be  transported  quickly,  and  generally  such 
as  are  not  very  ponderous.  A  leading  and 
distinctive  feature  of  its  purpose  is  to  transport 
and  deliver  such  freight  as  it  carries  certainly, 
promptly  and  expeditiously.  It  is  not  a  ware- 
houseman, or  depositary  of  freights  of  any 
kind.  It  simply  and  only  receives  the  same 
for  such  transportation,  and  it  holds,  or  should 
hold,  them  for  that  purpose  as  short  a  time  as 
practicable,  in  the  orderly  course  of  business. 
Id  the  nature  of  its  business,  it  Ib  to  be  charged 
with  freights  for  the  purpose,  and  only  for  the 
purpose,  of  transportation,  and  liabilities  prop- 
erly incident  thereto.  It  has  the  right  to  pre- 
scribe reasonable  and  appropriate  rules  and 
regulations,  not  in  contravention  of  law,  for 
the  conduct  of  its  business,  having  in  view  the 
safety,  protection  and  preservation  of  freights 
carried  b^  it,  and,  as  well,  the  protection  of 
Itself  agaiDSt  fraud,  injury  and  undue  risk  and 
liability.  It  may  require  that  shippers  shall 
deliver  their  articles  to  be  transported  within  a 
reasonable  time  next  before,  in  the  order  of 
business,  the  same  shall  be  put  on  the  vehicle 
or  means  of  transportation, — usually  railroad 
cars, — ^and  sent  on  the  way  to  their  destination. 
The  shipper  has  no  right  to  compel  the  defend- 
ant to  accept  freights  an  unnecessarily  and  un- 
reasonably long  while  before  the  time  of  start- 
ing the  same  on  the  way.  Thus,  if  the  train 
of  cars  on  the  railroad  should  start  at  12  o'clock 
M.,  the  shipper  could  not  compel  the  defend- 
ant to  receive  ordinary  express  freight  the  even- 
ing next  before  that  time,  and  thus  compel  it 
to  assume  the  risk  of  keeping  it  during  the 
night  and  morning  following.  This  is  so,  be- 
cause the  nature  of  the  business  does  not 
require  that  the  defendant  shall  have  the 
freights  during  that  time,  and  such  risk  does 
not  come  withm  the  nature  and  purpose  of  the 
defendant  as  a  common  carrier  It  has  the 
right,  by  appropriate  and  reasonable  regula- 
tions, to  require  that  the  articles  to  be  shipped 
shall  be  dehveicd  to  it  within  the  time  neces- 
sary to  enable  it  to  ship  the  same  by  the  ex- 
press on  its  next  ensuing  trip.  Reasonable 
time  to  prepare  the  freight  for  such  shipment 
must  be  allowed.  No  more  can  be  required 
for  the  mere  convenience  or  advantage  of  the 
shipper,  or  to  enable  him  to  avoid  a  risk  and 
put  the  same  on  the  defendant,  than  justly 
ought  to  rest  upon  himself.  If  the  law  were 
otherwise,  the  shipper  of  money,  or  other 
things  of  great  value  and  hazardous  in  their 
keeping,  might  subject  the  defendant  to  a  risk 
for  hours — in  some  cases,  for  a  day  and  nigh\. 
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or  longer,  i)erhap6--not  necessarily  or  1 
incident  to  its  business  and  duties,  and  whic 
the  shipper  himself  ought  to  bear.  Thus,  one 
intending  to  send  by  the  next  express  $100,000 
in  gold  coin  might,  the  evening  next  before 
the  day  it  would  start,  at  12  o'clock  M.,  on 
purpose  to  avoid  risk  himself,  compel  the  de- 
fendant to  assume  the  risk  of  keeping  the 
money  during  the  mean  time;  not  because  such 
keeping  was  incident,  or  at  all  necessary,  to 
its  business  or  duties,  but  to  disburden  the 
shipper.  It  would  be  alike  unnecessary,  un- 
reasonable and  unjust  to  thus  burden  the  defend- 
ant. We  cannot  conceive  of  a  reason  of  justice, 
of  necessitv  or  i)olicy  that  makes  it  necessary  or 
proper  to  do  so.  The  defendant  was  bound  to 
receive  the  money  tendered  to  its  agent  for 
transportation  by  the  plaintiff  within  a  reason- 
able time  next  before  the  departure  of  the  next 
express  going  in  the  direction  of  the  destina- 
tion of  the  money;  that  is,  within  such  time 
as  the  defendant's  agent  could,  in  the  order  of 
business,  receive  the  money  and  prepare  it  for 
shipment.  What  such  reasonable  time  is,  can- 
not be  determined  by  any  uniform  or  precise 
rule.  This  depends  upon  a  variety  of  facts 
and  circumstances, — the  place,  the  volume  of 
business  done  there,  the  articles  to  be  shipped, 
and  the  like  considerations.  The  time  must  be 
sufficient  to  receive  and  ship  the  goods  by  the 
next  express,  as  above  indicated.  McUae  v. 
Wilmington  A  W,  R,  Go.  88  N.  C.  526;  Bnt- 
touY.  Atlanta  dk  C.  A,  L,  B.  Co.  Id.  536;  2 
Redf.  Raihroads,  chap.  26,  §  10  et  ieq.\  2  Par- 
sons, Cont.  5th  ed.  174;  Lane  v.  Cotton,  1  Ld. 
Raym.  652. 

The  plaintiff  tendered  the  money  early  in  the 
evening  next  before  the  day  the  next  express 
was  to  go,  at  12  o'clock  and  45  minutes  of  that 
day;  and  he  insists  that  he  had  the  right  then 
to  present  and  have  it  received;  and,  as  the 
agent  refused  to  receive  it  then,  the  defendant 
at  once  became  liable  for  the  penalty  prescribed 
and  given  by  the  Statute  (Code,  |  1964)  and 
sued  for  in  this  action.  The  Question  whether 
this  contention  is  well  foundea  or  not  must  be 
determined  b^  a  proper  interpretation  of  the 
Statute  just  cited.  It  prescribes  that  "  agents 
or  other  officers  of  railroads  and  other  trans- 
portation companies  whose  duties  it  is  to  re- 
ceive freights  shall  receive  all  articles  of  the 
nature  and  kind  received  by  such  company  for 
transportation  whenever  tendered  at  a  regular 
depot,  station,  wharf  or  boat  landing,  and^hall 
forward  the  same  by  the  route  selected  by  the 
person  tendering  the  freight  under  existing 
laws;  and  the  transportation  company  repre- 
sented by  any  person  refusing  to  receive  such 
freight  shall  be  liable  to  a  penalty  of  $50;  and 
each  article  refused  shall  constitute  a  separate 
offense." 

It  is  conceded  that  the  material  words,  "when- 
ever tendered,"  used,  are  not  to  be  taken  liter- 
ally. To  so  treat  them  would  lead  to  practical 
and  ridiculous  absurdity.  As  employed,  they 
do  not  imply  at  any  and  all  times,— when  the 
agent  is  taking  his  meals,  while  he  may  be  re- 
posing at  night,  at  midnight  or  daybreak,  or 
at  sunrise,  or  on  Suriday.  These  words  must 
receive  a  reasonable  and  just  interpretation,  in 
the  light  of  the  business  to  which  the  Statute 
applies,  and  which  it  is  intended  in  some  meas- 
ure to  regulate.    Thus  interpreted,  we  think 
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they  fairly  imply  whenever  the  freight  shall  be 
tendered  to  the  agent  or  officer  of  the  company 
in  the  regular,  orderly  course  of  business, 
when  the  articles  to  be  shipped  ought  to  be  re- 
ceived for  that  purpose;  that  is,  within  the 
time  it  is  the  duty  of  the  carrier,  having  in 
view  its  nature  and  purpose,  to  receive  the 
freight  tendered.  These  words  do  not  imply 
that  the  carrier  shall  receive  the  freight  so  ten- 
dered, and  keep  it  in  a  warehouse  for  an  indefi- 
nite and  unnecessary  length  of  time  before,  in 
the  order  of  business,  it  can  be  shipped  on  the 
way  to  its  destination.  It  is  not  the  business 
of  such  companies,  as  common  carriers,  to  thus 
store  and  keep  freight.  It  is  their  business 
and  purpose  to  transport  it  promptly;  and  the 
purpose  of  the  Statute  is  to  compel  them  to  do 
this  by  imposing  i>enalties  in  case  they  fail  to 
do  so.  It  was  not  the  purpose  of  the  Legisla- 
ture to  enlarge  the  scope  of  the  duties  and  pur- 
poses of  such  companies.  There  is  nothing  in 
the  Statute  that  so  provides  in  terms,  or  by 
just  implication.  The  simple  purpose  was  to 
compel  them  to  a  prompt  and  faithful  dis- 
charge of  their  common-law  duties.  This  court 
has  so  repeatedly  declared.  Branch  v.  Wil- 
mington d  W.  R,  Co,  77  N.  C.  847;  Whitehead 
T.  Wilmington  d  W,  R  Co,  87  K  C.  255. 

In  this  view  the  words  "  whenever  tendered" 
must  mean  "whenever  tendered"  as  I  have 
pointed  out  abova  This  seems  to  me  to  be  the 
only  reasonable  meaning  of  the  words  as  em- 
ployed. Any  other  interpretation  of  them 
would  leave  their  meaning  so  loose  and  indefi- 
nite as  to  render  their  application  imprac- 
ticable. 

Other  words  of  the  Statute,  as  well  as  its 
spirit,  strengthen  the  view  I  have  thus  ex- 
pressed. The  Statute  applies  to  companies 
**  whose  duties,"  not  simply  in  the  sense  of 
business,  are  to  receive  freights;  to  receive  them, 
in  the  order  of  business,  when  they  must  be 
received  to  be  promptly  shipped  on  the  way. 
Such  freights  must  be  "tendered  at  a  regular 
depot,  station,"  etc.,  the  shipper  "tendering 
the  freights  under  existing  laws,"  not  simply 
under  statutory  regulation,  but,  as  well,  under 
general  principles  of  law  applicable,  such  as 
that  which  requires  that  freights  shall  be  re- 
ceived  only  within  a  reasonable  time  next  before 
they  are  to  be  sent  on  the  way  to  their  desti- 
nation. The  interpretation  I  have  given  these 
words  harmonizes,  too,  with  the  other  statutory 


provision  (Code,  §  1968)  prescribing  rules  of 
transportation  for  railroad  companies,  wherein 
it  is  provided  that  such  companies  "shall  fur- 
nish sufficient  accommodation  for  the  trans- 
portation of  all  such  passengers  and  property 
as  shall,  within  a  reasonable  time  previous 
thereto,  be  offered  at  the  place  of  starting," 
etc.  This  provision  is  simply  in  affirmance  of 
a  general  principle  applicable,  and  it  indicates 
the  spirit  and  purpose  of  sundry  statutory 
regulations  that  apply  to  railroad  companies, 
and  other  companies  that  are  common  cartlers, 
including  that  under  consideration.  It  is  fiaid 
that  this  interpretation  of  the  Statute  would 
not  accommodate  the  convenience  of  persons 
who  might  occasionally  go  a  considerable  dis- 
tance to  ship  money,  or  other  like  things.  This 
objection  is  without  force.  It  was  not  the  duty 
of  common  carriers  to  provide  for  such  excep- 
tional  cases;  and,  as  we  have  seen,  the  Statute 
does  not  enlarge  the  scope  of  this  duty.  Ita 
purpose  is  to  compel  a  due  discharge  of  the 
same.  All  shippers  are  placed  on  the  same 
and  equal  footing;  and  it  is  their  duty  to  learn 
and  observe  the  orderly  course  of  business.  It 
is  their  own  neglect  if  they  will  not  In  the 
absence  of  any  particular  regulation  as  to  the 
time  freights  should  be  tendered,  the  law  pro- 
vides that  it  shall  be  done  within  such  reason- 
able time  as  will  enable  the  carrier  to  ship  the 
goods  on  the  way  by  the  next  express  after  the 
tender. 

The  precise  rule  and  practice  of  the  defendant 
to  be  observed  in  receivinff  freights  for  ship- 
ment does  not  appear;  but  it  does  appear  affirma> 
tively  that  the  plaintiff  did  not  tender  the  money 
to  be  shipped  to  the  i^nt  within  a  reasonabJa 
time  next  before  the  departure  of  the  next  ex- 
press going  in  the  direction  of  the  destination  of 
the  money.  It  was  tendered  fifteen  or  twenty 
hours  or  more  before  the  next  departure,— a 
ni^ht  intervening.  The  agent  expressly  noti- 
fied the  plaintiff  of  the  rule  and  that  he  would 
receive  the  money  if  tendered  the  next  morn- 
ing. The  defendant  had  the  right  to  decline 
to  receive  it  until  the  next  day,  in  the  forenoon. 
It  was  not  bound  to  receive  and  keep  it  for  the 
plaintiff  during  the  night  If  it  had  been  re- 
ceived the  next  morning,  ample  time — several 
hours — would  have  been  afforded  to  prepare  it 
in  all  respects  for  shipment  by  the  next  ex- 
press. 
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V, 

Peter  ROTERING,  Appt,,  and  Charles  P. 
Hummel  et  aL 

(..■■Minn ) 

*1.   One  who  ezecates  a  bend  may  be  liable 

*Head  notes  by  GniFZLLAir,  Oh>  J*. 


upon  ft  tbouirh  his  name  does  not  appear  In  the 
body  of  It 
8*  An  aiCtton  cannot  be  maintained  on  a 
bond  oondJtioned  to  ^^ully  indemnify  and  save 
barmlesB  said  J.  0. 0.  from  all  dama«es  and  oosts 
by  reason  of  said  claim,**  etc,  and  to  **pay  all 
oostB  and  dama^fes  to  which  said  oflSoer  [the  ob- 
ligee] may  be  put  by  reason  thereof,"  until  actual 
damage  has  accrued  to  the  obligee,  i.  e.,  until  he 
has  actually  paid  such  costs  and  damages. 


NoTX.— Bond  of  indemnity;  validity  of  execution.  I  provided  the  intention  that  he  shaU  be  so  charged 

To  charge  one  as  obligor  who  has  signed  a  bond  I  appears  clearly  from  its  terms.    Partridge  v.  Jones, 

or  vrritten  undertaking,  it  is  not  necessary  that  his  1 88  Ohio  St.  87S;  Citizens  Building  Assa  v.  Cumming8» 

nameshould  appear  in  the  body  of  such  instmment«  1 14  West.  Bep.  ns,  45  Ohio  St.  tt4i  

6  L.  R.  A. 
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fm 


(November  80. 1880^  \ 

APPEAL  by  defendaot  RoteriDg,  froTn  an 
order  of  the  Municipal  Court  of  the  City  of 
MiDneai>olis  denyine  a  motion  for  new  trial  in 
jm  action  upon  an  indemnity  bond  in  which 
lodgment  had  been  entered  for  plaintiff.    He- 

The  facts  sufficiently  appear  in  the  opinion* 

Mr.  John  T.  Byrnes*  for  appellant: 

Where  a  surety  signs  a  bond,  purporting  to 
he  on  behalf  of  the  principal  and  not  executed 
by  the  principal,  it  is  void. 

StcUe  Y  Austin,  85  Minn.  51. 

At  the  time  of  the  signing  of  the  bond  by  ap- 
pellant it  contained  the  n^atureof  no  one, 
neither  did  it  on  the  foUowmg  day,  when  ap- 
pellant demanded  that  his  name  be  taken  off 
the  same.  The  rule  that  a  bond,  to  all  appear- 
ances properly  executed  by  all  parties  named 
therein,  and  duly  delivered  to  the  obligee,  with- 
out stipulation  or  reseryation,  cannot  be  avoided 
by  the  sureties  upon  the  ground  of  some  condi- 
tion coupled  with  its  execution,  which  has  not 
been  fulfilled,  without  notice  to  the  obligee,  is 
not  applicable  to  this  case.  In  this  case  it  is 
not  the  deed  or  bond  of  the  appellant  at  all. 

Cummingt  y.  Thompson,  18  Minn.  246;  Ider- 
^ants  BxSiange  Bank  y.  LMckow,  87  Minn. 
642;  Oreen  y.  North  Buffalo  Twp.  56  Pa.  110; 
SchuyUeiU  Ckntniu  y.  Coplej/,  67  Pa.  886;  Mo- 
HuQh  y.  SehuymU  County,  67  Pa.  391. 

There  is  a  vast  difference  between  a  bond  of 
indemnity  against  damages  and  costs,  and  that 
ot  one  against  liability.  The  evidence  wholly 
fails  to  show  that  the  plaintiff  suffered  any 
damages  whatever,  or  incurred  any  liability. 
The  only  reference  to  any  damage  or  liability 
is  contained  in  the  complaint,  which  .is  denied 
4>y  the  answer. 

WeUery,  Eames,  15  Minn.  461;  Ohacey,  ffinr 
man,  8  Wend.  452;  BusseU  v.  AnnaHU,  109 
Mass.  72;  Abbott,  Trial  Ev.  510-516. 

If  anything  appears  in  the  body  or  upon  the 
face  of  the  instrument  to  indicate  or  cast  sus- 
picion upon  the  method  of  the  execution  of  the 
same,  affecting  the  liability  of  any  of  the  par- 
ties thereto,  it  is  the  duty  of  the  obligee  to  de- 
dine  to  accept  it,  and  thereby  protect  innocent 
parties. 


Greenl.  Ev.  564;  MiUer  v.  Stewart,  32  U.  8. 
9  Wheat.  680(6  L.  ed.  189);  State  v.  Churc/iOL 
48  Ark.  426. 

A  surety  is  everywhere  deemed  a  favored 
debtor,  and  is  a  necessity  in  important  business 
transactions,  and  the  almost  universal  rule  is 
that  he  should  be  favored  more  than  other  debt* 
ors.  The  obligee  occupies  a  situation  which 
makes  it  easy  to  impose  a  commensurate  penal* 
ty  upon  him  for  the  failure  to  protect  the  rights 
of  an  innocent  surety. 

State  y.  OhurehiU,  48  Ark.  426. 

Mr,  S.  Myers,  for  respondent: 

A  surety  is  "any  person  who,  being  liable  to 
pay  a  debt,  is  entitled  to  be  indemnified  by 
some  other  person  who  ought  himself  to  have 
paid  it  before  the  surety  was  compelled  to 
do  8<^" 

WencOandt  v.  Sohre,  87  Minn.  162. 

Appellant  became  indebted  to  respondent  the 
moment  he  gave  the  bond. 

Stone  y.  Mpers,  9  Minn.  808. 

That  appellant's  name  did  not  appear  in  the 
body  of  the  bond  is  immaterial. 

Moore  y.  MoKinley,  60  Iowa,  867;  State  y. 
Young,  28  Minn.  551;  Carroll  County  v.  Bug- 
gies, 69  Iowa.  269;  Ex  parte  Fulton,  7  Cow.  484; 
Decker  v.  Judson,  16  N.  Y.  489;  Perkins  v.  Good^ 
man,  21  Barb.  218;  Dair  v.  U.  S,  88  U.  S.  16 
Wall.  1  (21  L.  ed.  491). 

Nor  is  an  acknowledgment  necessary. 

Gale  V.  Seifert,  39  Minn.  171. 

At  common  law  a  simple  receipt  was  suffi- 
cient; how  much  more  so  is  this  the  case  where, 
as  in  this  action,  it  is  a  party's  solemn  promise 
under  seal. 

Easton  v.  Goodwin,  22  Minn.  426;  Mason  t. 
Aldrich,  86  Minn.  283. 

Respondent  was  not  bound  to  first  pay  the 
judgment  recovered  against  him. 

Conner  v.  Beeves,  5  Cent.  Rep.  414,  103  N. 
T.  527;  Boekfeller  v.  Donnelly,  8  Cow.  628; 
CTiaceY,  Hinman,  8  Wend.  452;  WM  v.  Pond, 
19  Wend.  428;  White  y.  French,  15  Gray,  339; 
Warwick  v.  BicMrdson,  10  Mees.  &  W.  284; 
Brandt,  Suretyship,  §  192. 

The  utmost  claimed  by  appellant  as  to  his 
pretended  withdrawal  is  that  after  he  si^ed 
the  instrument  he  told  the  notary  he  would  not 
go  on  the  bond;  but  never  was  any  notice  of 


Indeed  the  prlnolple  Is  established  by  numerous 
adjudications  that  if  a  surety,  in  witness  of  his  ob- 
ligation to  perform  certain  covenants  and  oondl- 
tioDS,  has  affixed  his  band  and  seal  to  the  Instru- 
jnent,  and  deliyered  it  as  his  bond,  it  is  adequate  to 
trind  him  although  his  name  is  not  mentioned  lo 
any  part  of  the  body  of  the  bond,  but  a  blank  in- 
tended for  it  is  left  unfilled.  State  v.  Parsons,  89  N. 
€.  230;  Yanhook  v.  Bamett,  4  Dev.  L.  26S;  Danker 
y.  Atwood,  119  Mass.  146;  Ahrend  v.  Odiome,  126 
Maes.  50:  tk;heid  v.  Leibshultz,  51  Ind.  88:  Citizens 
BaUdlng  Asso.  v.  Oummings,  14  West.  Rep.  596,  45 
Ohio  St.  664. 

It  is  enough  If  there  was  a  sealing  and  deUvery; 
^  this  the  jury  are  to  judge,  and,  upon  proof  of  the 
handwriting  of  the  obligor,  they  may  presume  a 
-eealing  and  delivery.  Long  v.  Bamsay,  1  Serg.  &  JEt. 
7S.  See  aJso  Sigfried  v.  Levan,  6  Serg .  &  R.  311;  Tem- 
pieton  y.  Com.  (Fa.)  5  Cent.  Rep.  458. 

It  l8  error  to  quash  a  forthcoming  bond,  on  mo- 
tion, simply  because  the  name  of  the  obligee  therein 
tiaa  been  misspelled  or  so  written  as  to  make  it 
doubtful  as  to  the  person  intended.  State  v.  Hallda, 
28  W.  Va.  489;  Ambach  v.  Armstrong,  29  W.  Ya.  744. 

4  .aJ.  R.  A^ 


It  Is  not  essential  that  there  should  be  as  many 
separate  seals  annexed  to  a  bond  as  there  are  sign- 
ers, as  two  or  more  among  any  number  of  signers 
may  adopt  one  seal,  whereby  the  obi  Igatlon  will  be- 
come an  instrument  sealed  by  all.  Lo  velace^s  Case, 
IW.  Jones,  288;  Citizens  Building  Asso.  y.  Cu^n- 
mings,  14  West.  Rep.  586, 45  Ohio  St.  664. 

In  case  divers  men  enter  into  an  obligation,  and 
they  aU  consent  and  set  but  one  seal  to  it,  it  is  a  good 
obligation  of  them  alL  8eePerkln8,8 184;  Shep.Touch. 
55;  Ball  v.  Dunsteryille,  4  T.  R.  813:  Mackay  v.  Blood- 
good,  9  Johns.  286:  New  Orleans,  St.  L.  &  C.  B.  Co. 
V.  Burke,  58  Miss.  200,  281;  Pequawkett  Bridge  v. 
Mathes,  7  N.  H.  280;  Bradford  v.  Randall,  6  Pick.  490; 
Citizens  Building  Assa  y.  Oummings.  14  West.  Bep. 
686,  45  Ohio  St.  664. 

One  may  adopt  the  seal  of  another  as  his  seal. 
Bowman  v.  Robb,  6  Pa.  802;  Templeton  v.  Com.  (Pa.) 
6  Cent.  Rep.  462. 

The  language  of  BrinkerhoflT,  j;,  in  Stevens  y.AIl- 
men,  19  Ohio  St.  48^  indicating  a  contrary  rule,  has 
been  disapproved  in  McLaln  v.  Simington,  87  Ohio 
St.  484;  Citizens  Building  Asso.  v.  Oummings,  14 
West.  Rep.  586, 45  Ohio  St.  664. 
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any  kind  ^ven  to  respondent  of  any  sach  daim 
or  any  dissatisfaction  upon  appellant's  part 
Intention,  unless  known  to  obligee,  is  immate- 
rial. 

Carroll  County  v.  Buggies,  69  Iowa,  269. 

!Neglect  of  the  principal,  wbose  name  ap- 
peared in  the  bond,  to  sign,  would  not  relieve 

fill  T*P  tips 

BoUman  v.  PoMwalk,  22  Neb.  761. 

Parol  evidence  is  inadmissible  to  change  the 
character  of  a  bond. 

Coots  V.  FarnsiDorth,  61  Mich.  497;  Berkey 
V.  Judd,  84  Minn.  893;  Cowcl  v.  Anderson,  83 
Minn.  874. 

Gilflllan,  Ch.  •/'.,  delivered  the  opinion  of 
the  court: 

In  this  case  the  plaintiff,  a  police  officer  of 
the  City  of  Minneapolis,  and  as  such  author- 
ized to  execute  writs  and  process  issuing  from 
the  municipal  court  of  that  city,  received  an 
execution  issued  from  diid  court,  and  levied 
the  same  upon  personal  property.  Another 
than  the  execution  debtor  claimed  the  property 
from  the  plaintiff,  and  thereupon  the  creditor 
in  the  execution  as  principal,  and  the  other  de- 
fendants herein  as  sureties,  executed  to  the 
plaintiff  an  indemnifying  bond.  The  defend- 
ant Rotering,  the  appellant,  objects  to  this  bond 
that,  although  signed  and  sealed  by  him,  his 
name  does  not  appear  in  the  body  of  it.  But 
it  is  not  always  essential,  in  order  to  bind  one 
by  a  contract,  that  his  name  shall  appear  in 
the  body  of  it,  if  there  is  enough  in  its  terms, 
in  connection  with  the  signing,  to  show  that 
he  intended  to  be  bound.  For  mstance,  where, 
as  in  this  case,  it  reads:  "We,"  then  'stating 
the  obligation  or  undertaking,  it  is,  if  there  1^ 
nothing  else  to  show  the  contrary,  the  contract 
of  the  parties  who  execute  it.  For  what  pur- 
pose does  the  party  sign  and  seal,  except  to  be 
bound  by  it?  See  Ex  parte  Fulton,  %  Cow. 
484;  Decker  ▼.  Judson,  16  N.  T.  489;  Perkins 
V.  Goodman,  21  Barb.  218;  Dairy,  U.  8,  83  U. 
8.  16  Wall.  1  [21  L.  ed.  4911. 

There  is  not  enough  in  tne  mere  fact  that 
Rotering's  name  was  not  in  the  body  of  the 
bond  to  put  the  obligee  on  inquiry,  so  as  to 
charge  him  with  notice  that,  after  signing  and 
sealing,  and  before  delivery,  the  former  refused 


to  let  it  go  any  further,  if  such  were  the  fact* 
The  condition  of  the  bond  is:  "Now,  there- 
fore, in  case  the  said  C.  F.  Hummel  shall  fully 
indemnify  and  save  harmless  said  J.  C.  Camp- 
bell, police  officer,  from  all  damages  and  costs 
bv  reason  of  said  claim  of  said  above-named 
claimant,  and  shall  pay  all  costs  and  damage* 
to  which  said  police  officer  may  be  put  by  rea- 
son thereof  then  this  obligation  shall  be  void," 
etc.  Accoi-dingto  all  the  authorities,  an  un- 
dertaking to  "indemnify  and  save  harmless*^ 
gives  no  right  of  action  until  the  party  indem- 
nified is  actually  damaged,  t.  e,,  has  been  com- 
pelled to  pay  and  has  paid,  by  reason  of  the 
thing  against  which  or  consequences  of  which 
he  is  indemnified.  The  doubt  on  this  bond 
arises  upon  the  words,  "and  shall  pay  all  cost» 
and  damages  to  which  said  police  officer  may 
be  put  by  reason  thereof."  Are  they  to  be  con- 
strued as  an  undertaking  to  prevent  him  be- 
coming liable  for  damages  and  costs,  or  dis- 
charge or  acquit  him  from  such  liability  if  it 
accrue  against  him,  or  are  they  intended  only 
to  indemnify  him  against  damage? 

In  Welter  v.  JSames,  15  Minn.  461  (Gil.  876), 
the  bond  was  to  indemnifV  against  "legal  lia- 
bility," and  it  was  ur^ed  that  it  was  an  under- 
taking to  prevent  liability  accruing  against  th» 
obligee,  or  to  discharge  and  acquit  him  from  it, 
if  it  had  already  accrued.  But  the  court  held 
it  an  indemnity  only  against  actual  damage, 
and  that  a  judgment  recovered  against  the- 
obligee,  not  paid,  did  not  show  actual  damage. 
In  this  case  the  expression,  "  costs  and  dam- 
ages to  which  said  officer  may  be  put,"  is  not 
stronger  than  the  terms  of  the  bond  in  that 
case.  Could  the  officer  be  said  to  be  put  to 
costs  and  damages,  when  he  has  become  liable 
to  but  has  not  paid  them?  We  think  not.  A 
slight  change  in  the  phraseology  might  pro- 
duce a  different  result;  as,  if  it  were  to  pay  all 
costs  and  damages  whidi  he  may  become  lia- 
ble to,  or  (perhaps)  which  he  may  incur.  la 
such  case,  the  obligation  to  pay  would  be  fixed 
by  the  obligee's  becoming  liable.  But,  as  it  ia, 
we  think  the  obligation  was  to  pay  the  obligee, 
not  to  pay  somebody  else;  and  it  was  fixed 
only  when  he  had  sustained  actual  damage, 
t.  e.,  had  been  compjelled  to  pay. 
Order  reversed. 
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Mary  L.  OSBON,  Appt., 
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CHARTIERS  VALLEY  GAS  CO. 

( Pa. ) 

1.   The  distinction  between  the  rig^hts  In 


marfsLce  and  In  subterranean  waters  1» 

not  founded  on  the  fact  of  their  location  above 
or  below  ^ound,  but  on  the  fact  of  knowled8re» 
actual  or  reasonably  acquirable,  of  their  exist- 
ence, location  and  course. 
8.  Damages  for  injuries  to  wells  or 
clear  fk*esh  water  by  the  risinsr  and  mixing 
therewith  of  salt  water  from  a  lower  stratum, 
caused  by  boring  for  sras  or  oil,  pay  be  recovered 
from  the  party  boring,  if  be  JImew  or  ought  to 
have  known  of  the  existence  of  the  stratum  of 
fresh  water,  and  of  the  deeper  stratum  of  salt 


Note.— ^cf fon  of  damages  for  nuisance. 
An  action  will  lie  against  an  individual  or  private 
corporation  maintaining  a  nuisance,  by  one  who 
has  suffered  special  damage  therefrom.  Mehrhof 
Bros.  Brick  Mfg.  Ck).  v.  Delawai-e,  L.  &  W.  R.  Co.  51 
N.  J.  L.  50. 
6  L.  R.  A. 


^n  individual  can  only  maintain  an  aotion  for 
damages  by  reason  of  a  nuisance  when  some  right 
of  his  own  has  been  invaded.  Henry  v.  Newbury* 
port,  5  L.  R.  A.  17^,  149  Mass.  582. 

The  construction  and  use  of  gas-works,  the  per> 
eolations  from  the  refuse  of  which  pollute  An<i 
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water,  as  well  as  of  the  feet  that  drUUnff  through 
them  would  almost  inevitably  mix  the  two,  and 
could,  at  a  reasonable  expense,  have  shut  off  tho 
aalt  water  from  the  fresh  and  thus  prevented  the 
injury. 

(January  8,mQD 

CERTIORARIS  tur  appeals  by  plaintiflfs 
from  judgments  of  the  Oourt  of  Common 
Pleas  No.  2  or  Allegheny  County  in  favor  of 
defendant  in  actions  brought  to  recover  dam- 
ages for  the  idleged  pollution  by  defendant  of 
plaintiffs'  wells.    Heeerted, 

Plaintiffs  each  owned  a  lot  of  ground  with  a 
dwelling-house  thereon,  in  the  Borough  of 
Glenfleld.  Unon  each  lot  was  a  well  of  clear, 
good,  pure  ana  healthy  water,  sufficient  for  all 
domestic  purposes. 

The  defendant  Company  was  engaged  in 
boring  for  oil  and  gas,  and  in  1887  began  boring 
a  well  a  short  distance  from  plaintiffs'  water 
wells,  upon  land  held  by  it  under  an  oil  and 
gas  lease. 

The  drill  struck  the  veins  of  water  which 
sapplied  plaintiffs'  wells  at  a  distance  of  about 
seventy  to  ninety  feet  below  the  surface,  and  at 
something  over  700  feet  from  the  surface  it 
struck  heavy  veins  of  salt  water  which  came 
towards  the  surface  and  mixed  with  the  freeh 
water  that  supplied  plaintiffs'  wells  and  ren- 
dered the  water  in  sudv  wells  unfit  for  use. 

Plaintiffs  respectively  brought  suits  to  re- 
cover damages  for  the  injury  to  their  wells, 
which  were  tried  together  by  agreement  of  the 
court  and  counsel,  and  judgments  having  been 
rendered  for  defendant,  the  plaintiffs  took 
these  appeals.  Further  facts  appear  in  the 
opinion. 

Mestr$.  S.n.  Trent  and  James  S,  Tonnfl^, 
for  appellants: 

He  who  negligently  or  maliciouslv  diverts  or 
corrupts  a  subterranean  stream,  whether  it  is 
distinctly  defined  or  subsists  in  the  nature  of 
percolation,  so  as  to  deprive  his  neighbor  of  it, 
IS  liable  in  damages. 

Chiuemore  v.  Richards,  6  Hurlst.  &  N.  990, 
7  H.  L.  Cas.  849;  Ang.  Watercourses,  §  114, 
m/  Wheatley  v.  Baugh,  26  Pa.  528;  Haldeman 
V.  Bruckhart,  45  Pa.  514;  Lybe^s  App.  106  Pa. 
626;  Pennsylvania  Coal  Co,  v.  Sanderson,  4 
Cent.  Rep.  475, 113  Pa.  126;  Hetrieh  v.  Deach- 
ler,  6  Pa.  82;  MiU&r  v.  Miller,  9  Pa.  74. 

There  is  a  distinction  between  the  diversion 
of  streams  and  the  corrupting  of  them,  whether 
surface  or  subterranean,  and  whether  known 
and  defined,  or  unknown  and  subsisting  as 
percolations,  and  greater  care  must  be  ex- 
ercised to  prevent  the  corruption  of  waters 
than  the  divertingof  them. 

Bodffktnson  v.  £!nnor,  4  Best  &  S.  229;  Fro- 
noTY.  Brawn,  12  Ohio  St  294,  812;  8  Am.  L. 
Reg.  N.  8.  240,  in  note  as  stated  in  Angell 
on  Watercourses,  114  J;  Tenant  v.  Ooldtoin,  2 


Ld.  Raym.  1089»  1  Salk.  21,  860,  6  Mod.  81U 
Holt,  500. 

Messrs.  Kennedy  A  Doty,  for  appellee: 
"If,  without  an  intention  to  injure  an  adjacent- 
owner,  and  while  making  use  of  his  own  land» 
for  any  suitable  and  lawful  purpose,  the  owner 
cuts  off,  diverts  or  destroys  the  use  of  an  un- 
derground spring,  or  current  of  water,  which, 
has  no  known  and  defined  course,  but  has  been 
accustomed  to  penetrate  and  flow  into  the  land 
of  his  neighbor,  he  is  not  thereby  liable  to  any 
action  for  the  decrease  or  stoppage  of  suclv 
water  " 

Washb.  Easem.  §  864;  Anffell,  Water- 
courses, g  114,  a,  et  seq, ;  Fennsylmnia 
Coal  Co,  V.  Sanderson,  4  Cent.  Rep.  475, 
118  Pa.  126;  Haldeman  v.  Bruckhart,  45  Pa. 
514;  Wheatley  v.  Bavgh,  25  Pa.  528;  Broton 
V.  lUius,  27  Conn.  84;  Frazier  v,  Broutn,  12 
Ohio  St.  294;  Johnstown  Cheese  Mfg.  Co.  v. 
VeghU,  69  N.  Y.  16;  Acton  v.  Blundell,  1!^ 
Mees.  &  W.  824;  Chasemore  v.  Richards,  7  H. 
L.  Cas.  349;  West  Cumberland  Iron  dt  Steel 
Co.  V.  Kenyon,  L.  R.  11  Ch.  Div.  782. 

Mitchell,  t/l,  delivered  the  opinion  of  the 
court: 

The  dividing  line  between  the  right  to  use 
one's  own  and  the  duty  not  to  injure  another's 
is  one  of  great  nicety  aDd  importance,  and  fre- 
quently of  difficulty.  The  Pennsylvania  de- 
cisions have  endeavored  with  unusual  care  to- 
preserve  the  substance  of  both  rights  as  far  as- 
their  sometimes  inevitable  conflict  mav  permit. 

With  regard  to  the  use  and  control  of  flow- 
ing water  and  of  watercourses,  the  case  of  Penn^ 
sylvania  Coal  Co,  v.  Sanderson,  118  Pa.  126, 
4  Cent.  Rep.  475,  definitively  settled  the  rule 
that  for  unavoidable  damage  to  another's  land 
in  the  lawful  use  of  one's  own.  no  action  can 
be  maintained.  No  other  result  seems  possible 
without  restricting  the  uses  derogating  from 
the  full  enjoyment,  and  diminishing  the  value 
of  property.  But  the  rule  does  not  go  beyond 
proper  use  and  unavoidable  damage.  It  is- 
tbus  clearly  expressed  in  the  opinion  of  our 
brother  Clark:  "Every  man  has  the  right  to  the 
natural  use  and  enjoyment  of  his  own  property; 
and  if,  whilst  lawfully  in  such  use  and  enjoy- 
ment, without  negligence  or  malice  on  his  part 
an  unavoidable  loss  occurs  to  bis  neighbor,  it  ia- 
damnum  absque  injuria"  (p.  146). 

That  this  is  the  rule  as  to  surface  streams^ 
was  conceded  by  the  defendants  below,  but 
they  contended  that  as  to  subterranean  waters, 
or  at  least  as  to  percolations  and  hidden  streams^ 
an  owner  was  not  bound  to  pay  any  attention 
to  the  effect  of  his  operations  within  his  own 
land  upon  the  land  of  others.  The  learned 
judge  below,  though  seeing  and  expressing  the 
force  of  the  reasons  for  a  uniform  rule  applica- 
ble to  both  classes  of  waters,  felt  himself  so  far 
constrained  by  adjudicated  cases  that  he  directed 


make  the  water  In  the  wells  of  an  adjoining  land 
owner  unfit  for  household  purposes  and  for  the  use 
of  stock.  Is  a  nutemoe,  and  the  party  injured  ther^ 
by  is  entitled  to  datnaires.  Pensaoola  Gas  Co.  v. 
Pebley  (¥la.)  5  8o.  Bep.  608. 

If  the  water  of  a  well  is  rendered  Impure  by  an 
escape  of  mu  therein,  the  fact  that  other  causes 
contributed  to  make  it  unfit  for  use  is  not  a  bar  to 
an  action,  but  may  be  shown  to  affect  the  amount 
6L.R  A« 


of  damages.   Sherman  v.  Fall  Blver  Iron  Works 
Ck>.  5  Allen,  213. 

Petroleum  oil,  like  subterranean  water,  is  in« 
eluded  in  the  idea  which  the  law  attaches  to  the 
word  ''land,**  and  is  a  part  of  the  soil  in  which  it  is* 
found.  Hall  v.  Reed,  15  B.  Mon.  479;  Kler  v.  Peter- 
son, 41  Pa.  357;  Peterson  v.  Kier,  2  Pittsb.  llep.  19U 
Chicago  &  A.  Oil  &  Mln.  Co.  v.  U.  8.  Petroleum  Co.. 
57  Pa.  83;  Stoughton*s  App.  88  Pa.  198. 
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^  verdict  for  the  defendant.  We  have  therefore 
to  examine  the  case?  to  see  what  the  true  distinc- 
tion is  between  surface  or  visible,  and  subter- 
ranean waters,  and  whether  different  principles 
are  applicable  to  the  rights  in  them  respectively 
or  the  same  principle  with  only  such  modifica- 
tions as  may  be  necessary  in  practical  applica* 
tion. 

In  WheaUev  v.  Baugh,  26  Pa.  628,  the  plain- 
tiff had  a  spnng  upon  his  property,  which  he 
had  used  in  his  tannery  for  more  than  twenty- 
one  years  when  defendant  opened  a  mine  on 
iiis  aidjacent  land,  and  put  in  a  steam  pump  to 
take  out  the  water  with  the  result  of  drying  up 
the  plaintiff's  spring.  It  was  held  that  plain- 
tiff had  no  cause  of  action.  This  case  settled 
the  law  on  the  subject  of  percolating  waters, 
«nd  has  not  since  being  questioned. 

It  was  followed  in  Haldeman  v.  Bruckhart, 
46  Pa.  614,  but  was  restated  rather  narrowly  by 
Justice  Strong,  thus:  "In  that  case  it  was  ruled 
that  where  a  spring  depends  for  its  supply 
upon  filtrations  or  percolations  of  water  through 
the  land  of  an  owner  above,  and  in  the  use  of 
the  land  for  mining  or  other  lawful  purposes 
the  spring  is  destroyed,  such  owner  is  not  liable 
for  the  dunages  thus  caused  to  the  proprietors 
of  the  spring,  unless  the  injury  was  occasioned 
by  malice  or  negligence.  To  such  percolations 
•or  filtrations,  then,  the  inferior  owner  has  no 
right.  This  was  all  that  was  necessarv  to  the 
-decision  of  the  case."  He  then  criticises  the 
fest  of  the  opinion  in  Wheatleyy,  Baugh  as  dic- 
tum, and  formulates  the  rule  again  in  the  fol- 
lowing terms:  "A  proprietor  oi  land  may  in 
the  proper  use  of  his  land  for  mining,  quarry- 
ing, draining  or  any  other  useful  purpose,  cut 
-off  or  divert  subterraneous  water  flowing 
through  it  to  the  land  of  his  neighbor,  without 
4iuy  responsibUity  to  that  neigh&r." 

These  forcible  statements  of  the  rule  are,  as 
I  apprehend,  the  main  ground  of  the  conten- 
tion, on  behalf  of  the  defendant  in  the  present 
case,  that  an  owner  is  not  bound  to  pay  any 
-regard  to  the  ^ect  of  his  operations  on  subter- 
ranean waters.  But  this  contention  overlooks 
the  qualification,  made  in  all  the  cases,  that 
there  must  be  no  negligence. 

The  opinion  of  C/uefJustuseJjew^  in  Wheat- 
ley  V.  Baugh  is  as  able,  elaborate  and  convinc- 
ing a  discussion  of  the  subject  as  can  be  found 
reported,  and  in  it  the  necessary  and  unavoid- 
able character  of  the  damage  is  explicitly  in- 
sisted on.  "When  the  filtrations  are  gathered 
into  sufficient  volume  to  have  an  appreciable 
value,  and  to  flow  in  a  clearly  defined  channel, 
it  is  generally  possible  to  see  it,  and  to  avoid 
diverting  it  without  serious  detriment  to  the 
owner  of  the  land  through  which  it  fiows. 
But  percolations  spread  in  every  direction 
through  the  earth,  and  it  is  impossible  to  a  void 
disturbing  them  without  relinquishing  the  nec- 
essary enjoyment  of  the  land.  p.  532.  "The 
owner  of  a  spring,  although  his  right  is  imi>er- 
fect  where  the  supply  is  derived  through  his 
neighbor's  land,  has  nevertheless  a  privilege 
subordinate  only  to  the  paramount  rights  of 
such  neighbor;  and  it  is  only  when  the  fair  en- 
joyment of  those  paramount  rights  requires  its 
destruction  that  he  is  bound  to  submit  to  the 
•deprivation."  p.  635. 

And  even  in  Haldeman  T  Bmekhart,  which 
is  the  most  strongly  expressed  of  all  the  decis- 
«  L.  R.  A. 


ions  in  favor  of  the  rights  of  the  proprietor  on 
his  own  land,  it  is  clear  that  the  same  qualifica* 
tion  is  not  lost  sight  of  although  not  prominent- 
ly put  forward.  "A  surface  stream,"  sa3r8 
Strong,  tT".,  "cannot  be  diverted  without  knowl- 
edge that  the  diversion  will  affect  a  lower  pro- 
prfetor.  Not  so  with  an  unknown  subter- 
raneous percolation  or  stream.  One  can  hardly 
have  rights  upon  another's  land  which  are  im- 
perceptible, of  which  neither  himself  nor  that 
other  can  have  any  knowledge.  .  .  .  These 
appear  to  us  very  sufficient  reasons  for  distin- 
guishing between  surface  and  subterraneous 
streams,  and  denying  to  inferior  proprietor! 
any  right  to  control  the  fiow  of  water  in  un- 
known subterranean  channels  upon  an  adjoin- 
er's  land.  They  are  as  applicable  to  unknown 
sub-surface  streams  as  they  are  to  filtrations 
and  percolations  through  small  interstices." 

And  in  Lyb^e  App.  106  Pa.  634,  it  is  said: 
"The  rule  is  that  wherever  the  stream  is  so  bid- 
den in  the  earth  that  its  course  is  not  discovera- 
ble from  the  surface,  there  can  be  no  such 
thing  as  a  prescription  in  favor  of  an  adjacent 
proprietor  to  have  an  uninterrupted  fiow  of  such 
stream  through  the  land  of  his  neighbor." 

On  the  other  hand,  where  the  subterranean 
water  is  not  hidden,  but  has  a  defined  fiow 
which  is  known  or  ascertainable,  rights  in  it 
will  be  treated  on  the  same  basis  as  nghts  in  a 
surface  stream.  WheMane  v.  Boweer^  29  Pa. 
69. 

It  is  therefore  clear  from  the  principles  and 
the  reasoning  of  all  the  cases  that  the  distinc- 
tion between  rights  in  surface  and  in  subter- 
ranean waters  is  not  founded  on  the  fact  of 
their  location  above  or  below  ground,  but  on 
the  fact  of  knowledge,  actual  or  reasonably 
acquirable,  of  their  existence,  location  and 
course. 

TTie  principle  of  Pennxyltania  Coal  Co,  v. 
Bandereon  is  precisely  the  same  as  that  of 
Wheatley  v.  Baugh,  and  is  of  general  applica- 
tion. It  is  that  the  use  which  infiicts  the  dam- 
age must  be  natural,  proper  and  free  from  neg- 
ligence, and  the  damage  unavoidable.  On  the 
question  of  negligence  the  question  of  knowl- 
edge is  always  important  and  may  be  con- 
clusive. Hence  the  practical  inquiry  is,  first, 
whether  the  damage  was  necessary  and  un- 
avoidable; secondly,  if  not,  was  it  sufficiently 
obvious  to  have  been  foreseen,  and  also  pre- 
ventable by  reasonable  care  and  expenditure? 

In  Pennsylvania  Coal  Co.  y.  Sanderson  the 
damage  was  unavoidable.  In  Wheatley  v. 
Baugh  it  was  not  ascertainable  beforehand. 
Hence  the  plaintiff  had  no  cause  of  action  in 
either  case.  loiter  cases  following  WheaUey  v. 
Baugh  have  held  that  injury  to  springs,  wells, 
etc.,  supplied  by  mere  percolation,  was  not  ao^ 
tionable,  and  the  reason  has  always  been  the 
same,  that  the  damage  could  not  be  foreseen  or 
avoided.  If  the  boundaries  of  knowledge  have 
been  so  enlarged  as  to  make  an  end  of  the  reason, 
Uien  cessante  rations,  cessat  ipsa  lex. 

GJeology  is  a  progressive,  and  now  in  many 
respects  a  practical,  science;  and,  as  truly  re- 
marked by  the  learned  judge  below,  in  his  opin- 
ion on  the  motion  for  a  new  trial,  since  the 
decisions  in  AeUm  v.  BlundeU,  12  Mees.  &  W. 
324,  and  WhmUey  v.  Baugh,  probably  mora 
deep  wells  have  been  drilled  in  Western  Penn- 
sylvania than  had  previously  been  dug  in  the 
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entire  enrth  In  all  time.  And  that  which  was 
(hen  held  to  be  necessarily  unknown  or  merely 
-speculative  as  to  the  flow  of  water  undergrounu, 
Jhas  heen  by  experience  in  such  cases  as  this 
reduced  almost  to  a  certainty." 

If  this  ia  the  state  of  knowledge  at  the  pres- 
•ent  day — if  the  existence  of  a  stratum  of  clear 
water  and  its  flow  into  wells  and  springs  of  the 
Ticinity,  and  the  existence  of  a  separate  and 
deeper  stratum  of  salt  water  which  is  likely  to 
rise  and  mingle  with  the  fresh  when  penetrated 
in  borinff  for  oil  or  gas,  are  known,  and  the 
means  of  preventing  the  mixing  are  available 
fit  reasonable  expense — ^then  clearly  it  would  be 
a  Yiolation  of  the  living  spirit  of  the  law  not 
to  recognize  the  diange  and  apply  the  settled 
uid  immutable  principles  of  right  to  the  altered 
conditions  of  fact.  The  learned  judge  in  his 
charge  said,  "there  is  evidence  from  which  the 
jury  could  fairly  And  that  the  defendant  when 
the  well  was  drilled  knew  or  ought  to  have 
known,  if  it  had  exercised  any  reasonable  Judg- 
ment or  investigated  or  paid  attention  to  it,  that 
the  boring  of  this  well  m  the  way  it  was  done, 
without  shuttineoff  the  salt  water  from  thefresh 
water,  would  almost  inevitably  ruin  these  and 
other  wells  in  the  immediate  vicinity.  And  I 
think  there  is  evidence  from  which  the  Juiy 
could  fairly  find  that  the  defendant  could,  with 
the  outlay  of  a  small  amount  of  money,  have 


shut  off  the  salt  water  from  the  fresh  water  so 
that  it  could  not  have  done  any  injury." 

If  the  jury  had  found  the  facts,  as  this  charge 
assumes  that  they  fairly  might  on  the  evidence^ 
then  the  plaintin  had  made  out  a  case  of  neg- 
ligence and  was  entitled  to  recover.  NegU- 
gence  In  this  sense  is  the  absence  of  such  care 
and  regard  for  the  rights  of  others  as  a  prudent 
and  just  man  would  and  should  have  in  the 
same  situation.  If  the  pkintiff  showed  that  the 
injury  was  plainly  to  be  anticipated,  and  easily 

Ereventable  with  reasonable  care  and  expense, 
e  brought  himself  within  the  exception  of  dl 
the  cases  from  WheaUey  v.  Bough  to  Pennsyi- 
vania  Ooal  Co.  v.  Sandergon  inclusive. 

It  may  be  well  to  say  that  in  cases  of  this 
nature  juries  should  be  held  with  a  firm  hand 
to  real  cases  of  negligence  within  the  exception, 
and  not  allowed  to  pare  down  the  general  rule 
by  sympathetic  verdicts  in  cases  of  loss  or 
hardship  from  the  proper  exercise  of  clear 
rights.  The  danger  of  such  result  is  not  to  be 
ignored,  but  we  cannot,  on  that  account,  shut 
the  door  to  suitors  entitled  to  redress  for  genuine 
wrongs.  The  duty  to  maintain  the  line  firmly 
where  justice  and  law  put  it  is  in  the  first  in- 
stance and  chiefiy  upon  the  trial  courts. 

Judgment  reter9ed^  and  venhre  de  ium> 
awardBd, 
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1.  A  reflsrenee  to  an  auditor  In  a  writ 
of  entry  **to  examine  the  olaims  and  vouohers 
and  hear  the  parties  thereon  **  Inolndes  all  claims 
made  by  the  parties,  and  therefore  embraces  a 
disputed  question  as  to  division  lines. 

8.  PowertorefbraeaiieeatiBsaeyunder 
Mass.  Pub.  Stat.,  ohap.  1S9.  ft  61, ' Vhether  the  form 
of  the  action  is  oontract,  tort  or  replevin,"  is  not 
restricted  to  aetions  of  the  forms  specified,  but 
extends  to  all  (dvil  proceedings  at  law  including 
a  writ  of  entry. 

8.  Statements  ae  to  bonndarles  made 
by  an  officer  of  a  corporation  while  negotiat- 
ing a  sale  or  lease  of  real  estate,  which  he  had  au- 
thority to  sell  or  lease,  may  be  proved  after  his 
death  against  the  oorporation  or  its  subsequent 
grantees. 

4.  ]>eelaratione  of  the  treasurer  of  a 
eorporationt  who  had  no  authority  to  bind  it 
by  h&  statements,  may  be  admissibie  if  made  in 
the  course  of  negotiations  for  the  corporation  by 
himself  and  the  president,  and  in  the  presence  of 
the  hitter,  who  did  not  dissent  therefrom,  where 
the  declarations  of  the  president  would  be  com- 
petent evidence. 

5.  A  general  objection  to  dedaratione 
of  two  persons  whose  statements  are  not  dis- 
tinflTUisbed  is  insufficient  to  question  the  admissi- 
bility of  the  declarations  of  one  of  them. 

6.  The  possession  of  a  tenant  beyond 
the  boundaries  of  the  land  contained  in  the 
icaM,  even  if  be  believes  that  he  is  occupying 
cnly  the  land  demised,  wfU  not  be  the  possession 
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of  the  landlord,  if  the  latter  never  had  possession 
of  the  land  or  claimed  it. 

7.  Neither  the  mortmcor  nor  his 
e^rantee  holds  adversely  to  the  mortgagee 
until  he  has  distinctly  disclaimed  holding  under 
him,  and  asserted  title  in  himself. 

8.  An  assignee  of  a  mort^fage  fbr  col- 
lateral security  can,  as  against  the  mort- 
gagor and  those  ^ho  claim  under  bim,  execute  a 
power  of  sale  as  fully  as  if  the  assignment  were 
absolute. 

0«  Land  may  be  sold  in  parcels  to  sepa- 
rate purchasers  at  one  sale  under  a  power  in  a 
mortgage  if  the  sale  is  made  in  such  a  manner  as 
to  obtain  the  most  money  for  the  land. 

(January  4, 1890.) 

ON  defendants*  exceptions.  OverruM, 
This  was  a  writ  of  entry  against  the  Tur> 
ners  Falls  Company  and  the  Turners  Falls 
Lumber  C!ompany  in  the  Superior  Court, 
Franklin  County,  to  recover  the  possession  of 
and  try  the  title  to  a  strip  of  land  lying  on  the 
easterly  side  of  the  Connecticut  River  at  Tur- 
ners Falls.  The  action  was  by  order  of  court 
referred  to  an  auditor,  and  to  the  admission  of 
his  report  in  evidence  an  exception  was  taken. 

The  facts  appear  in  the  opinion. 

Messn,  George  D.  Robinson,  Samuel 
T.  Field  and  Franklin  G.  Fessenden,  for 
demandant: 

The  court  has  power  to  appoint  auditors  in 
such  cases,  even  though  the  parties  to  the  suit 
object. 

Clark  V.  Fletcher,  1  Allen.  53. 

The  words  "whether  the  form  of  the  action 
Is  contract,  tort  or  replevin,"  in  Pub.  Stat» 
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cbap.  159,  §  61,  do  not  limit  the  effect  of  the 
flection. 

This  section,  so  far  as  material  to  this  case, 
is  a  re-enactment  of  Qen.  Stat.,  chap.  121,  §46. 

It  did  not  restrict  the  class  of  cases  which 
might  be  referred  to  auditors.  It  has  been  said 
by  the  courts  to  extend  so  as  to  embrace  all 
cau3es  at  issue. 

Quimhy  v.  Cook^  10  Allen,  8^— a  bill  in  equi- 
ty to  redeem  from  mortgage;  Corhett  v.  Oreen- 
law,  117  Mass.  167,— petition  to  enforce  me- 
chanics* lien. 

Declarations  of  a  deceased  former  owner  of 
land  are  admissible,  even  though  they  make  in 
his  favor. 

Daggett  v.  Shaw,  5  Met.  223;  Wood  v.  Foster, 
8  Allen.  24;  Niles  v.  Patch,  13  Gray,  254;  Long 
V.  Colton,  116  Mass.  414. 

Declarations  of  a  party  in  disparagement  of 
his  title  tire  admissible  against  him. 

Cliurch  V.  Burghardt,  8  Pick.  327;  Kdlenber- 
ger  v.  Stut  tevant,  7  Cush.  465;  Flagg  v.  Mason, 
2  New  Eng.  Rep.  162, 141  Mass.  64. 

And  the  rule  extends  to  declarations  made 
by  a  former  owner,  under  whom  the  present 
owner  claims. 

Tyler  v.  Mather,  9  Gray,  177;  Osgood  v. 
Coates,  1  Allen,  77;  Blake  v.  Everett,  1  Allen. 
248;  Chapman  v.  Edmands,  3  Allen,  512;  Pick- 
ering V.  Reynolds,  119  Mass.  Ill;  Simpson  v. 
Dix,  131  Mass.  179;  Roicell  v.  Doggett,  8  New 
Eng.  Rep.  756, 143  Mass.  483. 

A  corporation  must  always  act  through 
agents;  and  the  rule  is  that  admissions  or  acts 
of  agents,  made  or  done  while  in  the  perform- 
ance  of  duty,  are  the  admissions  and  acts  of 
the  corporation. 

Morse  v.  Connecticut  Eiver  R,  Co.  6  Gray, 
450;  Blanehard  v.  Blaekstone,  102  Mass.  843; 
Oott  V.  JHnsmore,  111  Mass.  46;  Lane  v,  Boston 
d  A.  R.  Co.  112  Mass.  455;  McQenness  v.  Adri- 
atic Mills,  116  Mass.  177;  Wiggin  v.  Boston  d 
A,  R.  Co.  120  Mass.  201;  Green  v.  Boston  di  L. 
R.  Co.  128  Mass.  221;  Richmond  Iron  Works  v. 
Bat/den,  132  JIass.  190;  KirkstaU  Brewery  Co, 
V.  Furness  R.  Co.  L.  R.  9  Q.  B.  468;  Parrott  v. 
Waits,  47  L.  J.  N.  S.  C.  P.  Div.  79;  TheSolway, 
L.  R.  10  Prob.  Div.  187. 

The  cases  in  which  it  has  been  held  that  dec- 
larations of  agents  are  not  admissible  weie  de- 
cided on  the  grounds  that  the  declarations  were 
not  made  within  the  scope  of  the  employment, 
or  that  they  were  made  after  the  particular 
transaction  was  ended. 

Burgess  ▼.  Wareham,  7  Gray,  846;  Blanehard 
V.  Blaekstone,  supra;  Boston  <Ss  M.  R.  Co.  v. 
Ordway,  1  New  Eng.  Rep.  721, 140  Mass.  610; 
Williamson  v.  Cambridge  R,  Co.  9  New  Eng. 
Rep.  750, 144  Mass.  148. 

It  was  not  only  the  mortgagee's  right,  but 
also  his  duty,  to  sell  in  parcels,  if  by  so  doing 
a  better  sale  could  be  made.  It  appears  by  the 
affidavit  that  the  premises  divided  into  parcels 
in  this  way  ** would  sell  for  the  highest  price," 

Okott  V.  Bynum,  84  U.  S.  17  WaU.  44  (21  L. 
td.  570);  Jones,  Mort.  1858, 1859. 

The  power  of  sale  was  full.  The  sale  was 
made  in  good  faith.  The  mortgagors  were  not 
prejudiced. 

Pryor  v.  Baker,  138  Mass.  459. 

Messrs.  Bond  &  Mason  and  Austin  De 
Wolf,  for  defendants: 

If  the  court  had  authority  to  appoint  an  au- 
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ditor,  he  should  have  confined  his  report  to 
such  subjects  as  were  expressly  embraced  in 
the  order  appointing  him.  He  had  no  power 
to  report  upon  the  mvision  line,  and  his  report 
in  this  matter  was  not  admissible  in  evidence. 

Jones  V.  Stevens,  6  Met  878;  FUtU  t.  Eulh 
bard,  1  Allen.  262. 

An  agreement  between  the  parties  that  aik 
auditor  may  consider  and  report  upon  every 
item  of  the  matters  submitted  to  him  according 
to  his  judgment  does  not  confer  upon  him  any^ 
additional  powers. 

Flint  V.  Hubbard,  supra. 

Nor  does  the  fact  that  both  parties  went  into 
evidence  before  the  auditor  on  the  matter  of 
the  division  line  confer  additional  powers. 
Parties  cannot,  by  an  implied  assent,  confer 
power  which  they  cannot  confer  by  express 
consent. 

Jones  v.  Stef)ens,  supra. 

If  one  of  the  findings  of  an  auditor  is  errone> 
ous  in  matter  of  law.  or  in  excess  of  the  au- 
thority conferred  by  the  rule  of  reference,  Uie 
jury  should  be  instructed  accordingly,  and  so 
much  of  the  report  stricken  out. 

Briggs  v.  Oilman,  127  Mass.  580. 

An  agent's  declarations  are  admissible  in  evi- 
dence against  his  principal  only  when  they  are 
a  part  of  the  res  gesta. 

'  Woods  V.  Clark,  24  Pick.  85;  Cooley  ▼.  Nor^ 
ton,  4  Cush.  93. 

These  alleged  declarations  were  not  admissi- 
ble as  a  part  of  the  res  gestcB. 

Nutting  v.  Page,  4  Gray,  581. 

The  president  of  the  Company  was  merely* 
its  agent,  and  his  declarations  are  like  those  of 
an  agent  of  an  individual. 

Ang.  &  A.  Corp.  ed.  1882,  §  809. 

The  declarations  of  the  president  of  the  Com* 
pany  were  not  the  declarations  of  a  person  who 
owned  the  land.  It  does  not  appear  that  he 
had  the  interest  of  a  stockholder  of  the  Com- 
X>any.  A  person  may  be  president  of  a  com- 
pany  and  not  be  a  stockholder. 

Pub.  Stat.  chap.  106,  §  25;  Gen.  Stat.  chap. 
60,  §  6;  Wight  v.  Springfield  d  N.  L.  R  Co. 
117  Mass.  226. 

All  declarations  made  by  an  agent  while  ne- 

fotiating  a  transaction  for  another  are  not  evi- 
ence  against  the  principal  and  those  claiming^ 
under  him. 

Fairlie  v.  Hastings,  10  Ves.  Jr.  127;  Hannap 
V.  Stewart,  6  Watts,  489. 

It  has  been  held  that  neither  the  treasurer 
nor  the  individual  directors  of  a  corporation 
were  authorized  to  admit  that  the  condition  of 
a  contract  had  been  performed  and  that  the 
money  was  due  under  it. 

Tripp  y.  New  MetaUie  Packing  Co.  187  Mass. 
603. 

The  possession  of  the  Turners  Falls  Lumber 
Company,  under  the  lease  of  the  Turners  Palla 
Company,  was  the  possession  of  the  Turners 
Falls  Company. 

Melvin  v.  Proprietors  of  Locks  dt  (ktnals,  5 
Met.  15. 

Field,  J.,  delivered  the  opinion  of  the  court: 
Since  the  enactment  of  the  Revised  Statutes 
the  demandant  in  a  writ  of  entry  is  entitled  to 
recover  rents  and  profits,  although  damages 
therefor  are  not  specifically  claimed  in  the  wnt: 
and  the  tenant,  if  he  make  the  claim,  is  entitled 
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to  an  allowaiice  for  improvements,  and  the 
fimount  of  both  these  claims  may  be  assessed  by 
a  juiy.  Pub.  Slat.  chap.  173,  §§  12-35.  Bay- 
mondY,  Andrews,  6  Gush.  265. 

On  December  1,  1886,  the  snperior  court  re- 
ferred the  present  cause  to  an  auditor.  The 
rule  recites  that  it  appears, upon  an  examination 
of  the  issue,  that  the  trial  of  said  action  will 
require  an  investigation  of  accounts,  and  an  ez- 
4imination  of  vouchers  by  the  jury,  and  there- 
fore the  court  appoints  'vEdward  fi.  Lyman  of 
Orecnfleld,  in  said  county,  an  auditor  to  ex- 
amine the  claims  and  vouchers,  and  hear  the 
parties  thereon,  and  make  report  thereof  to  the 
court;  and  if  either  of  the  parties  shall  neglect 
to  appear  before  the  auditor,  after  due  notice 
given  of  the  time  and  place  appointed  for  hear- 
inejhem,  the  auditor  may  proceed  ex  pa/rte" 

When  this  rule  was  entered,  the  tenants  had 
pleaded  nul  disseisin  and  has  filed  a  claim  for 
an  allowance  for  improvements.  Pending  the 
hearing  before  the  auditor,  the  parties  filed  an 
agreement  in  writing  "that  all  questions  con- 
cerning rents  and  profits  and  the  value  of  im- 
provements by  the  tenants  shall  be  postponed 
till  after  the  trial  of  the  question  of  title,  to  be 
determined  by  an  assessor." 

The  hearing  proceeded  and  the  auditor  sub- 
sequently made  and  filed  his  report,  in  which 
he  found  that  both  tenants  had  disseised  the 
•demandant  of  a  portion  of  the  demanded  prem- 
ises, which  he  defined  bv  metes  and  bounds. 
The  demandant  at  the  tnal  offered  this  report 
in  evidence.  The  tenants  objected  to  its  admis- 
«ion  on  two  grounds:  "first,  that  there  is  no  au- 
thority to  appoint  an  auditor  in  a  real  action;" 
and,  "second,  that  the  matter  of  the  division 
line  was  not  included  in  the  reference  to  the  au- 
•ditor."  The  exceptions  then  state  that,  "it 
appearing  to  the  court  that  no  exception  had 
been  taken  to  the  order  referring  the  case  to  an 
auditor,  and  that  all  parties  had  appeared  before 
the  auditor  and  proceeded  to  a  full  hearing,  and 
no  objection  was  made  till  the  report  was  of- 
fered in  evidence,  the  court  admitted  the  au- 
ditor's report.    The  tenants  excepted." 

It  may  be  that  it  was  competent  for  the  court 
to  find,  on  the  facts  which  appeared,  that  the 
parties  had  consented  that  the  cause  should  be 
referred  to  an  auditor,  with  the  usual  powers, 
and  that  a  reference  of  a  cause  to  an  auditor 
by  consent  of  parties  may  be  made  by  rule  of 
■court  as  well  as  a  reference  to  an  arbitrator  or 
a  referee;  and  that  it  was  too  late  for  the  ten- 
ants to  take  this  objection  when  they  made  it, 
even  if  the  court  had  no  authority  to  appoint 
an  auditor  in  a  real  action.  See  KimhaU  v. 
Amesbvry  Baptist  Society,  2  Gray,  517. 

We  prefer,  however,  to  consider  the  prin- 
"Cipal  question.  The  history  of  the  practice  of 
referring  causes  to  auditors  is  examined  in 
Holmes  v.  Hunt,  122  Mass.  605,  and  in  Locke  v. 
Bennett,  7  Gush.  445.  The  first  statute  on  the 
-subject  is  Stat.  1817.  chap.  142,  and  it  is  entitled 
"An  Act  for  Facilitating  Trials  in  avil 
Oauses."  It  provided  "that  whenever  in  any 
action  before  the  supreme  ludicial  court  or 
any  circuit  or  other  court  of  common  pleas. 
It  shall  appear  to  said  courts  that  an  investiga- 
tion of  accounts  or  an  examination  of  vouch- 
ers is  necessary  for  the  purposes  of  justice  be- 
tween the  parties,  it  shall  be  lawful  for  the 
45aid  courts  to  appoint  an  auditor  or  auditors  to 
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state  the  accounts  between  the  parties  and  to 
make  report  thereof  to  the  courts  as  soon  as 
may  be,    etc. 

The  first  statute  autliorizing  the  appointment 
of  masters  in  chancery  is  Stat.  1826,  chap.  109, 
§4.  Lyman  v.  Warren,  12  Mass.  412,  decided 
m  1815,  was  an  action  of  debt  on  a  probate  bond 
in  which  the  defendant  confessed  a  forfeit- 
ure .and  "prayed  to  be  heard  in  chancery,*'  on 
the  amount  for  which  execution  should  issue, 
and  the  court,  with  consent  of  the  parties,  ap- 
pointed three  persons  as  auditors,  "to  examine 
and  take  and  state  the  accounts  in  the  action." 
The  opinion  indicates  that  the  appointment  of 
auditors  in  such  a  suit  was  not  unknown  in 
practice,  although  at  that  time  there  was  no 
statute  authorizmg  either  ,the  appointment  of 
auditors  or  masters  in  chancery. 

The  phraseology  of  Stat.  1817,  chap.  142, 
shows  that  it  was  the  intention  of  the  Legisla- 
ture to  authorize  the  courts  named  in  the  Act  to 
appoint  an  auditor  or  auditors  in  any  civil  action 
in  which  "an  investigation  of  accounts  or  an 
examination  of  vouchers,"  was  necessary.  The 
Revised  Statutes,  chap.  96,  §§  25-81,  are  a  re- 
enactment  of  Stat.  1817,  chap.  142,  "with  the 
addition  of  some  practical  details,  but  without 
any  material  change,"  as  the  commissioners  say 
in  their  report  which  was  adopted  by  the  Legis- 
lature. Section  25,  Id.,  provides  that  "when- 
ever a  cause  is  at  issue,  and  it  shall  appear  that 
the  trial  will  require  an  investigation  of  ac- 
counts, or  an  examination  of  vouchers  by  the 
jury,"  the  court  may  appoint  one  or  more  au- 
ditors to  hear  the  parties  and  examine  their 
vouchers  and  evidence,  and  to  state  the  ac- 
counts and  make  report  thereof  to  the  court. 

In  Whitwell  v.  WiUard,  1  Met.  216.  decided 
in  1840,  a  majority  of  the  court  held  that  the 
Revised  Statutes  did  not  authorize  the  court, 
without  the  consent  of  the  parties,  to  appoint 
an  auditor  in  an  action  against  an  officer  for 
not  attaching  numerous  articles  of  personal 
property,  ana  Shaw,  Oh,  J,,  said  that  the  issue 
"involves  no  question  of  debtor  and  creditor, 
no  examination  of  book  accounts  or  other 
vouchers,  no  relation  in  which  one  party  is  ac- 
countant to  the  other,  or  in  which  any  question 
of  account  can  come  collaterally  in  issue."  He 
also  said  that  "the  court  woula  not  be  under- 
stood to  intimate  that  the  authority  to  appoint 
auditors  to  examine  vouchers  and  state  an  ac- 
count depends  upon  the  form  of  the  action,  and 
mav  not  extend  to  an  action  sounding  in  tort." 

The  opinion  in  Locke  v.  Bennett,  supra,  i)er- 
haps  suggests  that  the  court  were  not  entirely 
satisfied  with  the  decision  of  the  majority  in 
WhitweU  V.  WiUard,  See  Bieh  v.  Jones,  9 
Gush.  829;  Kimball  v.  Amesbury  Baptist  Sods' 
ty,  supra, 

Stat.  1856,  chap.  202,  did  not  purport  to  re- 
peal pre-existing  statutes,  but  it  provided  that 
* 'whenever  a  cause  is  at  issue  in  any  court, 
whether  the  form  of  the  action  be  contract, 
tort  or  replevin,  the  justice  of  the  court  before 
whom  the  same  is  pending  may  in  his  dis- 
cretion appoint  one  or  more  auditors  to  hear 
the  parties,  and  report  upon  such  matters  there- 
in as  may  be  directed  by  the  said  court,  and 
the  report  in  such  case  shall  be  prima  facie  evi- 
dence upon  such  matters  only  as  are  expressly 
embraced  in  the  order  of  the  court." 

Gen.  Stat.,  chap.  121,  §g  46-50,  were  in 
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tended,  as  stated  in  Fair  v.  Manhattan  Ins.  Co. , 
112  Mass.  320,  to  be  "a  condensed  re-enactment 
of  the  earlier  statutes." 

Stat.  1883,  chap.  197,  provided  that  "Justices 
of  police  courts  shall  have  no  power  to  send 
any  case  to  an  auditor  unless  both  parties  shall 
assent  thereto  in  writing."  This,  and  the  sec- 
tions of  the  General  Statutes  which  have  been 
cited,  were  re-enacted  in  Pub.  Stat.,  chap.  169, 
§§  51-55. 

Pub.  Stat.,  chap.  159,  g  51,  provides  that 
"when  a  cause  is  at  issue,  whether  the  form  of 
the  action  is  contract,  tort  or  replevin,  a  police 
district  or  municipal  court,  where  both  {Murties 
assent  thereto  in  writing,  and  any  other  court 
in  its  discretion,  may  appoint  one  or  more  au- 
ditors to  hear  the  parties,  examine  their  vouch- 
ers and  evidence,  state  accounts  and  report 
upon  such  matters  therein  as  may  be  ordered 
by  the  court,"  etc. 

The  question  is,  whether  the  clause  "whether 
the  form  of  the  action  is  contract,  tort  or  re- 
plevin," restricts  the  authority  of  a  court  to  ap- 
point an  auditor  to  these  divisions  of  personal 
actions.  We  are  of  opinion  that  it  does  not. 
An  action  of  waste,  an  action  of  ejectment,  a 
writ  of  entij  upon  disseisin,  and  a  writ  of 
dower,  are,  in  our  practice,  mixed  actions,  in 
which  damages  are  recovered  as  well  as  the 
possession  of  land;  and  the  appointment  of  an 
auditor  in  these  actions  is  often  as  necessary  for 
the  purposes  of  justice  as  in  personal  actions. 
The  writ  of  entry  to  foreclose  a  mortgage  has 
been  held  to  resemble  a  suit  in  equity  as  much 
as  an  action  at  law,  and  there  is  especial  need, 
in  such  an  action,  fox  the  appointment  of  an 
auditor. 

The  original  Statute  of  1817  authorized  the 
appointment  of  auditors  in  any  civil  action,  but 
it  restricted  them  to  an  in  vesti^tion  of  accounts. 
The  Statute  of  1856,  chap.  202,  was  passed  for 
the  purposes  of  extending  the  authority  of  au- 
ditors to  hear  and  report  upon  any  matters  in  a 
cause  upon  which  they  were  directed  by  the 
court  to  report.  As  the  investigation  of  ac- 
counts would  arise  usually,  although  not  ex- 
clusively, in  actions  of  contract,  and  as  the  ap- 
pointment of  auditors  before  the  Statute  of 
1856,  chap.  202,  had  generally  beeu  made  in 
actions  of  contract,  the  clause,  "whether  the 
form  of  the  action  be  contract,  tort  or  replevin," 
was  inserted  to  show  that  the  Legislature  did 
not  intend  to  confine  the  appointment  of  audi- 
tors to  any  particular  form  of  personal  actions. 
It  may  be  true  that  the  Legislature  in  making 
this  enactment  had  in  mind  only  personal  ac- 
tions, but  the  principal  clause  of  the  Statute  is 
general  and  must  be  held  to  include  any  cause 
at  issue,  and  this  Statute  has  been  incorporated 
with  the  re-enactment  of  the  Statute  of  1817, 
which  in  terms  ^ave  authority  to  appoint  an 
auditor  in  any  civil  action. 

Li  Corbett  v.  Greenlaw,  117  Mass.  167.  no 
doubt  was  expressed  of  the  power  of  the  court 
to  appoint  an  auditor  in  a  petition  to  enforce  a 
mechanics'  lien.  Indeed  in  Quimby  v.  Cook,  10 
Allen,  82,  which  was  a  bill  in  equity  to  redeem 
land  from  a  mortgage,  the  court  referred  the 
case  to  an  auditor  to  state  the  accounts  between 
the  parties,  and  the  question  raised  was,whether 
the  auditor  in  his  report  had  exceeded  his 
powers;  and  the  court  says  that  "by  Stat.  1856, 
chap.  202,  re-enacted  \n  Gen.  StAt.,  chap.  14, 
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§  46,  the  power  (of  auditors)  is  extended  so  a» 
to  embrace  all  ca^ises  at  issue  in  every  court,, 
whatever  may  be  the  form  of  action,"  eta 

It  is  not  necessary,  however,  in  the  present 
cose,  to  determine  whether  under  existing  stat- 
utes a  court  can  appoint  auditors  in  an  equity^ 
suit  It  may  be  said  that  the  existing  statutes 
seem  to  indicate  that  masters  are  to  be  appointed 
in  suits  in  equity,  and  auditors  in  dvil  action» 
at  law.  Pub.  Stat.,  chap.  159,  §§  46-66^ 
and  Stat.  1817,  chap.  142,  relate  to  actions^ 
and  the  Statute  of  1817  provides  that  the  report 
of  the  auditor  or  auditors  "shall,  under  the  di- 
rection of  said  court,  bo  given  in  evidence  to 
the  jury,  subject,  however,  to  be  impeached  by 
evidence  from  either  party,"  and  this  language 
is  not  directly  applicable  to  suits  in  equity. 

At  the  time  this  Statute  was  passed  the  equity 
jurisdiction  of  the  supreme  judicial  court  was- 
extremely  limited,  and  it  may  be  doubted 
whether  the  Legislature  intended  by  this  Stat- 
ute to  authorize  the  appointment  of  auditors^ 
as  distinguished  from  masters  in  chancery  i^ 
suits  in  equity:  and  since  the  passage  of  Stat» 
1826,  chap.  109,  there  has  been  no  need  of  au- 
ditors in  suits  in  equity,  whatever  may  have 
been  the  early  practice  in  eqiiity  in  this  Com- 
monwealth. 

However  this  may  be,  we  think  that  the  ex- 
isting statutes  were  intended  to  authorize  Uie- 
supreme  judicial  and  superior  courts  to  appoint 
an  auditor  or  auditors  in  all  civil  proceedings 
at  law,  and  that  the  appointment  of  an  auditor 
in  the  case  at  bar  was  within  the  power  of  the- 
court. 

The  rule  to  the  auditor  in  the  present  case- 
was  not  drawn  in  a  form  the  most  appropriate 
to  the  action,  but  it  directs  the  auditor  "to  ex- 
amine the  claims  and  vouchers  and  hear  the 
parties  therein,  and  make  report  thereof  to  the 
court,"  and  we  think  that  this  includes  all  the 
claims  made  by  the  parties  to  the  action. 

It  appears  in  the  exceptions  that  the  deman- 
dant  claimed  title  to  the  land  "  on  the  east  of 
the  centre  line  of  the  road  referred  to  in  the 
deed  from  Stoughton  to  the  Turners  FallB> 
Companyin  1857,  and  in  the  deed  from  Stough- 
ton to  Holmes  and  Wood  in  1869,"  and 
"claimed  no  land  west  of"  this  centre  line;  and 
that  the  tenants  "claimed  no  title  to  any  land 
east  of  the  centre  line  of  said  road."  ft  does 
indeed  appear  that  the  tenants  claimed  that  the 
westerly  lK)undary  of  the  demandant's  land  was 
to  the  centre  of  the  old  road,  southerly  from  a 
I)oint  where  a  line  drawn  from  the  bound  under 
the  old  mill,  and  running  it  45''  E.,  crossed  the 
old  road,  and  thence  northerly  on  said  line  to 
the  east  side  of  said  road,  and  thence  on  the 
east  side  of  the  road  to  the  northerly  end  of  the 
demanded  premises.  The  difference  between 
these  statements  is  that  in  one  the  centre  line 
of  the  old  road  constitutes  the  entire  westerly 
boundary  line  of  the  demandant's  land,  and  in 
the  other  it  constitutes  only  a  part  of  thai- 
boundary. 

The  demandant's  title  is  as  follows:  Timothy 
M.  Stoughton  conveyed  certain  lands,  includ- 
ing the  land  in  dispute,  to  Holmes  and  Wood,  « 
by  deed  dated  Apnl  10, 1869,  and  on  the  same 
day  Holmes  and  Wood  gave  Stoughton  a  mort- 
gage on  the  same  lands.  Both  these  deeds  were 
recorded  June  14,  1869.  Certain  parcels,  not 
including  the  land  in  dispute,  were  released) 
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from  this  mortage  by  Stougbton,  and  tbere- 
after  on  liay  22,  1877,  the  mortgage  was  as- 
signed by  Stoughton  to  Peleg  Adams,  aod 
Adams  on  Febroary  fi8,  1882,  entered  on  the 
lands,  tben  included  in  tbe  mortgage,  for  breach 
of  condition,  and  on  March  18,  1882,  acting 
nnder  the  power  of  sale  contained  in  the  mort- 
gage, sold  all  the  land  then  included  in  the 
mortgage,  in  separate  parcels  to  different  pur^ 
chasers,  selling  one  parcel  to  the  demandant, 
and  on  April  1,  1882,  Adams  executed  and  de- 
livered a  deed  of  this  parcel  to  the  demandant. 
The  tenant's  title  to  this  and  the  adjoininff 
land  is  as  follows:  Stouehton,  by  deed  dated 
October  6,  1857,  conveyed  certain  land  to  the 
proprietors  of  the  upper  locks  and  canals,  on 
Connecticut  River,  and  this  corporation  by 
8tat.  1886,  chap.  276,  became  tbe  Turners  Falls 
Company.  The  easterly  line  of  this  land  was  the 
road  leading  to  the  ferry.  On  Octobers,  1867, 
the  Turners  Falls  Company  gave  Holmes  and 
Wood  a  twenty  years'  lease  of  this  land  or  some 
of  it,  in  ^hich  was  included  a  tract  of  land 
which  was  bounded  "easterly  by  the  Ferry 
Koad."  This  lease  was  assigned  by  Holmes 
and  Wood  to  the  Turners  Falls  Lumber  Com- 

Smy  on  May  11,  1872,  and  on  the  same  day 
olmes  and  Wood  save  a  written  lease  of  a 
tract  of  land,  which  mcluded  the  land  in  dis- 
pnte.  to  the  Turners  Falls  Lumber  Company, 
for  twenty  years  from  October  8,  1867.  The 
tract  was  bounded  "  westerly  and  southerly  by 
land  of  the  Turners  Falls  Company,"  etc.  At 
this  time  Holmes  and  Wood  owned  the  equity 
of  redemption  in  the  land  demised  by  them,  sub- 
ject to  (he  mortgage  to  Stoughton.  The  parcels 
of  land  describe  m  these  two  leases  adjoined 
each  other,  and  the  Turners  Falls  Lumber 
Company  was  therefore,  until  October  8,  1887, 
the  lessee  of  the  parcel  of  land  which  the  de- 
mandant claimed,  and  was,  for  the  same  time, 
the  assignee  of  the  lease  of  the  adjoining  par- 
cel of  land  which  belonged  to  the  Turners 
Falls  Company.  The  westerly  boundary  of 
the  demandant's  land  was  the  easterly  touu- 
dary  of  the  land  of  the  Turners  Falls  Com- 
pany, and  their  boundary,  for  a  part  at  least  of 
tbe  distance,  was  the  road  leading  to  the 
ferry.  The  Turners  Falls  Lumber  Company 
was,  until  Octobers,  1867,  in  possession  of  both 
parcels  under  these  leases. 

The  principal  dispute  between  tbe  parties  at 
the  trial  was  as  to  the  location  of  this  Ferry 
Road  at  the  time  when  the  Turners  Falls  Com- 
pany and  Holmes  and  Wood  respectively  ac- 
quired their  titles  from  Stoughton. 

For  the  purpose  of  showing  where  this  road 
was  in  1867,  which  was  in  part,  at  least,  the 
easterly  boundary  of  the  land  of  the  Turners 
Falls  Company,  the  demandant  put  in  the  tes- 
timony of  Nathaniel  Holmes,  of  statements 
made  to  him  in  May,  1867,  concerning  the 
easterly  boundary  of  this  land,  by  Alvah 
Crocker  and  Wendall  T.  Davis,  "while  they 
were  on  the  highway  adjoining  the  premises,^' 
and  were  in  negotiation  for  the  lease,  which 
was  given  October  8,  1867,  by  the  Turners 
Falls  Companv  to  himself  and  Wood.  It  is 
said,  and  not  denied,  that  Crocker  and  Davis 
had  deceased  before  the  trial. 

The  exceptions  state  that  "at  this  time 
Alvah  Crocker  was  president  and  Wendall  T. 
Davis  was  treasurer  of  the  Turners  Falls  Com- 
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pany,  and  tbe  same  persons  named  in  the  votes 
of  the  Company  and  in  the  testimony  of|Nathan- 
iel  Holmes.  It  is  argued  by  the  counsel  for 
the  Turners  Falls  Company  that  Davis  was 
not  treasurer  at  this  time,  although  he  became 
treasurer  before  the  lease  was  executed,  and  he 
referred  at  the  argument  to  certain  pages  in  the 
records  of  that  Company,  but  the  records  re- 
ferred to  are  not  before  iis.  In  theexceptions^ 
as  we  understand  them,  it  appears  that  he  wa» 
treasurer,  and,  if  it  were  material  to  the  decis- 
ion, we  should  take  the  exceptions  in  Ibis  r^ 
spect  to  be  true  unless  they  were  amended. 

The  Turners  Falls  Company  was  authorized 
to  make  a  lease  of  its  lands.  See  Stat  1866,. 
chap.  275.  §8. 

Its  by-laws  adopted  September  1,  1866,  pro- 
vided as  follows:  "He  [the  president]  may 
make  such  leases  and  contracts  of  waterpower 
and  sales  or  leases  of  land  as  he  may  see  fit, 
subject  to  the  instruction  or  approval  of  the 
directors.  The  president  and  treasurer  aro- 
hereby  authorized  to  sign  such  deeds  and  docu- 
ments as  may  be  necessary  to  consummate  sucb 
sales  and  leases,  and  to  affix  the  corporate  seal 
thereto."  The  directors  at  a  meeting  held  Sep- 
tember 1,  1886,  voted  "that  the  president  be 
and  hereby  is  authorized,  for  and  in  behalf  of 
this  board,  of  directors,  to  make  contracts  for 
such  labor  and  materials  as  may  be  needed  in 
building  our  works,  and  also  to  sell  or  lease  the 
lands  or  waterpower  of  this  Company,  and  with 
the  treasurer  to  execute  deeds  and  leases  in 
writing  therefor,  and  attach  the  seal  of  the 
Company  thereto,  with  authority  to  make  legal 
acknowledgment  of  the  same  in  behalf  of 
the  Company."  The  other  votes  of  the  Com- 
pany, recited  in  the  exceptions,  apparently 
were  subsequent  to  the  conversation  testified  to 
by  Holmes.  The  lease  was,  we  infer,  executed 
by  Crocker  as  president,  and  Davis  as  treasurer, 
in  behalf  of  the  Company.  The  question  is, 
whether  the  declaration  of  these  officers  of  the 
Turners  Falls  Company,  in  regard  to  the 
boundary  line  of  its  land,  made  near  to  and 
in  sight  of  the  land,  while  negotiating  a  lease 
of  it,  are  admissible  against  that  Company,  and 
also  against  the  Turners  Falls  Lumber  Com- 
pany, the  assignee  of  the  lease. 

It  i9  argued  that  the  declarations  of  Crocker 
and  Davis  are,  in  effect,  the  declarations  of  tk- 
deceased  owner  of  land  while  in  possession, 
which  are  admissible  against  him  and  his  sub- 
sequent grantees  to  prove  the  boundaries  of  his 
land  at  the  time  he  made  the  declarations. 
See  Bou)€U  ▼.  Doggett,  148  Mass.  488,  8  New 
Eng.  Rep.  756;  Flagg  v.  Maaon,  141  Mass.  64, 
2;New  Eng.  Rep.  162;  Longy.  Colton,  116  Mass. 
414;  Chapman  v.  Edmands,  8  Allen,  512. 

A  corporation  must  act  through  agents.  In 
this  case  there  was  evidence  that  Crocker,  the 
president,  had  full  authority  to  sell  or  to  lease 
the  lands  and  waterpower  of  the  Company,  the 
treasurer  executing  with  him  the  deeds  or 
leases.  We  think  that  this  implies  that  he  had 
an  authority,  on  behalf  of  the  Company,  to 
point  out  the  boundaries  of  the  land  to  be  sold 
or  leased,  and  that  his  statements  made  when 
negotiating  a  sale  or  lease  must  be  regarded  as 
the  statements  of  the  Company,  and  that  they 
are  admissible  against  the  Company,  and,  as  he 
has  since  deceased,  that  they  are  admissible 
against  subsequent  grantees  of  the  Company. 
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It  may  be  doubtful  whether  the  statements  of 
the  treasurer  can  be  regarded  as  the  statements 
of  the  Company,  but  it  appears  that  the  presi- 
dent and  the  treasurer  were  tos:etber  when  the 
statements  were  made,  and  the  witness  does 
not  distinguish  between  the  statements  made 
by  each;  and  evidence  of  statements  made  by 
the  treasurer  in  the  presence  and  hearing  of  the 
president,  and  not  denied  by  him,  would  be 
some  evidence  that  the  president  assented  to 
what  the  treasurer  said.  The  objection  of  the 
tenants  to  the  admission  of  the  evidence  was 
general;  and  if  the  tenants  intended  to  ask  the 
court  to  distinguish  between  the  statements  of 
the  president  and  those  of  the  treasurer,  it  was 
their  duty  speciflcallv  to  have  called  the  atten- 
tion of  the  court  to  the  distinction,  and  to  have 
asked  a  ruling  upon  it. 

For  the  same  reason  the  other  objections 
cannot  be  considered  which  are  now  taken, 
namely,  that  the  by-laws  and  the  vote  of  the 
direcior8,which  have  been  cited,  were  not  war- 
ranted by  the  charter  or  by  the  notice  of  the 
meetings  at  which  they  were  passed.  The  full 
records  of  the  corporation,  or  of  the  directors, 
are  not  before  us.  The  stockholders  subse- 
quently ratified  the  lease  given  to  Holmes  and 
Wood.  It  was  competent  for  the  jury  to  find 
that  Crocker,  at  the  time  he  made  the  state- 
ment, was  acting  under  the  votes  which  had 
been  passed;  and  we  do  not  know  that  the  de- 
mandant would  not  have  been  able  to  produce 
evidence  which  would  have  removed  these  ob- 
jections, if  they  had  been  made  known  at  ihe 
time. 

The  pertinency  of  the  evidence  concemine 
the  easterly  boundary  of  the  land  demised 
by  the  Turners  Falls  Company  was  that 
this  boundary  was  in  whole  or  in  part  the 
westerly  boundary  of  the  land  claimed  by  the 
demandant.  This  evidence  did  not  tend  to 
contradict  the  lease,  because  that  bounded  the 
land  demised  "easterly  by  the  Feny  Road,"  but 
did  not  define  the  location  of  that  road. 

The  tenants  also  asked  the  court  to  instruct 
the  jury  **  that  if  the  Turners  Falls  Company 
by  its  tenant,  the  Turners  Falls  Lumber  Com- 
pany, was  in  possession  of  any  portion  of  the 
premises  described  in  the  plaintiff's  writ, 
claiming  title  thereto,  at  the  time  of  the  sale  ot 
the  premises  to  the  plaintiff,  tbe  plaintiff  can- 
not recover  in  this  suit  any  of  the  property  so 
claimed,  and  so  in  possession  of  the  Turners 
Falls  Company  at  the  time  of  said  sale." 
Adams  was  the  assignee  of  the  mortgasre  given 
\)y  Holmes  and  Wood  on  April  10.  1869,  and 
recorded  on  June  14, 1869,  and  he  "  made  open, 
peaceable  and  unopposed  entry  on  the  portions 
of  the  premises  described  in  said  mortgage, 
not  heretofore  released  by  the  mortgagee  or 
by  said  Adams  for  the  purpose  by  him  declared, 
of  foreclosing  said  mortiijage  for  breach  of  the 
condition  thereof/'  on  ^February  28,  1882,  in 
the  presence  of  two  witnesses,  who  signed  a 
certificate  of  such  entry,  and  swore  to  it  before 
a  justice  of  tbe  peace  on  the  same  day,  and  it 
was  duly  recorded  on  March  4,  1882.  lie  also 
duly  advertised  the  lands  mortgaged,  excepting 
those  portions  which  had  been  released,  for 
sale  at  public  auction  on  the  premises  on  said 
February  28,  pursuant  to  the  power  of  sale 
contained  in  the  mortgage.  The  sale  was  ad- 
journed to  March  18,  1882,  when  the  parcels 
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were  sold  separately  on  the  premises,  the  lot 
last  described  in  the  mortgage  being  sold  to  the 
demandant. 

The  advertisement  of  the  lands  states  that 
"  the  sale  will  be  in  pafcels,  or  entire,  as  will 
be  most  beneficial  to  the  parties  in  interest,  or 
of  such  part  only  as  will  satisfy  the  claim  se- 
cured by  the  mortgage."  The  afl^davit  of  the 
sale,  made  by  Adams,  states:  "I  offered 
by  Samuel  J.  Lyons,  a  duly  licensed  auctioneer, 
said  premises  for  sale  in  three  parcels,  or  entire, 
as  the  same  should  sell  for  the  highest  price; 
and  for  wantof  bidders  for  said  premises,  and 
at  the  request  of  the  parties  in  interest,  said 
sale  was  adjourned,"  etc,  and  that  at  the  ad- 
journment, "  as  no  one  would  bid  more  for  the 
entire  estate  than  for  the  estate  in  parcels,  the 
same  was  sold  by  said  auctioneer  in  three  par- 
cels, to  wit,"  etc. 

The  deed  given  by  Adams  is  dated  April  1, 
1882,  and  is  acknowledged  and  recorded  on  the 
same  day.  The  exceptions  state  that  this 
deed  was  delivered  in  Greenfield.  The  point 
intended  to  be  raised  by  the  tenants  is  that,  if 
Adams  was  disseised  at  the  time  the  deed  to 
the  plaintiff  was  delivered,  then,  as  it  was  not 
delivered  upon  the  land,  nothing  passed  by  the 
deed. 

It  is  not  very  probable  that  Adams  was  dis- 
seised between  the  time  when  he  entered  for 
breach  of  condition,  which  was  February  28, 
1882,  or  the  time  when  he  made  the  sale  on  the 
premises,  which  was  March  18,  1882,  and  the 
time  when  he  delivered  the  deed,  which  was 
April  1,  1882;  but  it  is  possible.  The  tenants 
did  not  claim  title  by  disseisin  to  the  land  in- 
cluded in  the  mortgage. 

So  far  as  the  Luml)er  Company  occupied 
under  the  lease  from  Holmes  and  Wood,  it  oc- 
cupied under  mortgagors  whose  title  was  sub- 
ject to  the  mortgage  held  by  Adams.  So  far 
as  it  occupied  under  the  lease  of  the  Turners 
Falls  Company,  which  had  been  assigned  to  it, 
it  occupied  under  a  title  to  which  Adams  as 
assignee  of  the  mortgage  had  no  claim.  As 
the  parcels  adjoined  each  other,  but  as  the 
boundary  between  them  was  uncertain,  it  is 
possible  that  the  Lumber  Company  may  have 
occupied  the  land  demanded,  or  some  of  it, 
under  tbe  belief  and  claim  that  it  was  included 
in  the  lease  given  by  the  Turners  Falls  Com- 
pany, of  which  it  Was  the  assignee. 

The  requests  of  the  tenants  proceed  upon  the 
theory  that  if  the  Lumber  Company,  at  the 
time  of  the  sale,  was  in  the  possebsion  of  the 
demandant's  land,  claiming  title  thereto,  this 
was  a  disseisin  by  the  Turners  Falls  Company. 
But  no  evidence  is  recited  that  the  Turners 
Falls  Company  ever  claimed  title  to  any  part 
of  the  land  which  the  demandant  claimed.  The 
evidence  of  the  declarations  of  the  officers  of 
this  Company  was  put  in  by  the  demandant  to 
show  that  that  Company  claimed  that  the  bound- 
ary line  was  where  the  demandant  claimed  it 
to  be.  No  evidence  appears  that  the  Turners 
Falls  Company  put  Holmes  and  Wood,  or  the 
Lumber  Company,  into  the  possession  of  any 
of  the  demanaant's  land,  ancf  the  lease  by  the 
Turners  Falls  Company  purported  to  bound 
the  land  demised  easterly  by  the  Ferry  Road. 
If,  after  the  Lumber  Company  took  possession 
under  this  lease,  it  claimed  the  boundary  to  be 
further  to  the  east;  and  if  it  occupied  some  of 
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-the  demands Dt's  land  under  a  claim  of  right 
-derired  from  the  lease  of  tbe  Turners  Falls 
Company,  which  bad  \yeen  assigned  to  it,  this 
Is  not  a  (lisseisin  by  the  Turners  Falls  Com- 
pany: if  it  is  a  disseisin  at  all,  it  is  a  disseisin  by 
the  Lumber  Company.  The  tenants'  request 
ought  not  therefore  to  have  been  given  in  the 
form  in  which  it  was  made. 

If  one  person  disseises  another  of  land,  and 
^hUe  in  possession  leases  the  land  to  a  tenant, 
^ho  continues  to  occupy  It  under  his  lease, 
the  adverse  possession  of  the  tenant  may  be 
tacked  to  that  of  the  landlord,  and  the  posses- 
sion of  the  tenant  may  be  said  to  be  that  of  the 
landlord;  but  if  the  landlord  never  had  posses- 
sion of  the  land,  or  claimed  title  to  it,  and  did 
not  include  it  in  the  lease,  the  possession  of  the 
tenant  beyond  the  b6undaries  of  the  land  con- 
tained in  the  lease  is  not  the  possession  of  the 
landlord,  even  although  the  tenant  believes 
that  he  is  occupying  only  the  land  demised. 
Mdvin  y.  Proprietors  cf  Locks  A  Canals,  6 
Met.  15. 

It  is  settled  that  a  mortgagee  of  land  maybe 
disseised  by  a  stranger,  and  that  while  he  is 
disseised  he  cannot"  make  a  yalid  assign- 
ment of  his  mortgage.  Dadmun  y.  Lamson,  9 
Allen.  85. 

It  is  said  in  the  opinion  that  "whether  this 
ancient  rule  of  law  is  consistent  with  the  pres- 
ent mode  of  transfer  Of  title  to  real  property, 
and  is  well  adapted  to  the  condition  and  wants 
of  the  community,  is  a  question  for  tbe  legisla- 
tive branch  of  the  government."  It  may  per- 
haps at  some  timedeserve  further  consideration, 
whether  a  mortgagee,  in  a  power-of-sale  mort- 
gage, who  enters  on  the  land  for  breach  of  con- 
dition, and  then  sells  it  at  public  auction  upon 
the  land  pursuant  to  the  power,  does  not  con- 
vey a  good  title  even  although  the  deed  is  de- 
livered a  few  days  after  the  sale,  and  is  not 
'delivered  upon  the  land,  and  he  is  disseised  at 
the  time  of  the  delivery. 

It  has  been  held  that  "exclusive  possession 
hy  a  mortgagor,  and  those  claiming  under  him, 
with  a  claim  of  exclusive  ownership,  does  not 
-of  itself  amount  to  a  disseisin  of  the  mortgagee 
so  as  to  invalidate  a  transfer  of  the  mortgage 
title,"  or  the  valid  execution  of  a  power  of  sale 
contained  in  a  mortgage.  Murphy  v.  Welch, 
128  Mass.  489;  Johnson  v.  Bean,  119  Mass.  271; 
Lincoln  v.  Emerson,  108  Mass.  87;  Sheridan  v. 
Weteh,  8  Alien,  IM;  Hunt  v.  Hunt,  14  Pick. 
874. 

The  instructions  of  the  presiding  Justice  upon 
the  question  of  disseisin  are  open  to  the  criti- 
-cism  that  they  assume  that  there  was  some  evi- 
dence that  the  Turners  Falls  Company  claimed 
to  hold  the  land  demanded,  under  Holmes  and 
Wood,  an  assumption  that  would  undoubtedly 
have  been  corrected,  if  the  attention  of  the  jus- 
tice had  been  called  to  it.  But,  in  substance, 
the  instructions,  we  think,  are  correct.  These 
instructions  first  define  with  substantial  accu- 
racy what  constitutes  a  disseisin  by  a  stranger, 
and  then  so  on  to  define  what  constitutes  a 
disseisin  of  a  mortgagee  by  a  mortgagor,  or  by 
those  claiming  under  him.  The  presiding  jus- 
tice instructed  the  jury  that  to  constitute  a 
-disseisia  of  a  mortgagee  by  a  mortgagor,  or 
those  claiming  under  him.  It  must  he  made 
known  to  the  mortgagee  that  the  mortgagor 
•or  his  grantees  made  some  claim  adveraeto  the 
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mortgagee.  There  are  expressions  in  our  re- 
ports to  the  effect  that  a  mortgagor  cannot 
disseise  his  mortgagee. 

In  Lennon  v.  Porter,  6  Gray,  818,  it  is  said 
that  "it  is  well  establisluHl  that  a  mortgagor, 
especially  after  entry,  cannot  disseise  his  mort- 
gagee or  defeat  his  right  of  possession.  All  such 
acts  are  held  to  be  done  in  subordination  to  the 
title  of  his  mortgagee." 

In  Sheridan  v.  Welch,  supra,  it  is  said  that 
*'  there  is  nothing  in  the  agreed  statement  of 
facts  to  show  that  any  claim  adverse  to  the 
mortgage  was  known  to  the  mort^gee,  and  the 
facts  do  not  show  that  he  was  disseised;"  and 
there  is  a  similar  statement  in  MvrpJiy  v. 
Welch,  supra. 

The  statement  of  the  law,  generally  made,  is 
that  "  neither  the  mortgagor  nor  his  grantee 
holds  adversely  to  the  mortgagee  until  he  has 
distinctly  disclaimed  holding  under  him,  and 
asserted  title  in  himself."  8  Washb.  Real 
Prop.  6th  ed.  p.  154. 

This,  we  think,  is  the  correct  rule,  and  it  was 
substantially  the  rule  laid  down  by  the  presid- 
ing justice.  Tnpe  v.  Marcy,  89  N.  H.  439; 
Medley  v.  Elliott,  62  HI.  632;  Maxwell  v.  Hart- 
mann,  50  Wis.  660;  Parker  v.  Banks,  79  N.  C. 
480;  Coldcleugh  v.  Johnson,  84  Ark.  312;  Coyle 
V.  Wilkins,  57  Ala.  108;  Martin  v.  Jackson,  27 
Pa.  nO^;Zclfer  v.  Eckert,  45  U.  8.  4  How.  295 
[11  L.  ed.  982]. 

Whether  the  occupation  of  the  mortgagor 
and  those  claiming  under  him  may  not  be  of 
such  a  character  as,  of  itself,  to  give  notice 
to  the  mortgagee  that  they  repudiate  his  title, 
and  claim  title  adversely  to  him,  or  whether 
in  all  cases  the  mortgagee  must  be  shown  to 
have  had  actual  notice  or  knowled^  of  such  a 
claim,  we  think  need  not  be  decided  in  this 
case.  If  the  tenants  intended  to  raise  these 
questions,  they  should  have  specifically  asked 
the  court  to  rule  ui)on  them,  if  there  was 
any  evidence  which,  in  their  opinion,  made  it 
necessary  or  proper  Uiat  the  law  in  this  respect 
should  be  determined. 

The  Turners  Falls  Lumber  Company  asked 
the  court  to  rule  that  the  foreclosure  of  the 
mortgage  was  not  valid,  because  the  premises 
were  sold  in  three  parcels,  and  that  said  Com- 
pany had  a  right  to  redeem,  and  it  asked  the 
court  to  order  a  conditional  judgment.  The 
court  declined  to  so  rule,  and  ruled  that  these 
questions  "  were  immaterial  at  this  stage  of  the 
case."  The  Lumber  Company  has  argued  its 
exceptions  to  this  refusal  and  ruling.  It  con- 
tends that  a  tenant  for  years  has  a  right  to  re- 
deem; and  that  although  the  term  has  now  ex- 
pired, the  right  to  redeem  must  be  determined 
as  of  the  date  of  the  writ,  which  was  March  3, 
1888.  The  Company  filed  its  motion  for  con- 
ditional judgment  on  June  30, 1887.  See  Pub. 
Stat.  chap.  81,^8. 

We  see  no  ground  for  the  motion.  In  the 
case  as  reported  in  Holmes  v.  Ihimerh  Falls  Co., 
142  Mass.  590,  8  New  Eng.  Rep.  177,  the  court 
did  not  find  it  necessary  to  decide  whether 
there  had  been  a  valid  execution  of  the  power 
of  sale.  The  contention  then  was  that  Adams 
alone  could  not  execute  the  power  because  the 
mortgage  had  been  assigned  to  him  to  hold  "as 
collateiil  security."  But  the  assignment  con- 
veyed to  Adams  the  legal  title  to  the  mortgage, 
and  we  do  not  see  why,  as  against  the  mort- 
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gagorand  Uiofie  claiming  uoder  biro,  he  could 
not  execute  the  power  as  fully  as  if  the  assign- 
meat  had  heen  absolute.  Several  distinct  par- 
cels of  land  were  included  in  the  mortgac:e,  and 
we  see  no  reason  why  they  could  not  be  sold 
at  one  Mile  to  separate  purchasers.     This  is 


often  the  best  method  of  selling  different  par- 
cels of  land,  and  it  is  not  suggested  that  Adam» 
did  not  make  the  sale  in  such  a  manner  as  v> 
obtain  the  most  money  for  the  land. 
Exeeptiafu  aterruled. 


OREGON  SUPREME  COURT. 


PORTLAND  LUMBERING  &  MANU- 
FACTURING CO.,  Appt, 
v. 
CITY  OP  EAST  PORTLAND,  Rapt. 

(....Or....-> 

*1.  By  Mctioii  1,  art.  6»  of  the  Charter 
of  the  City  of  East  Portlaad,  the  oommon 
council  of  said  City  has  full  power,  among  other 
things,  to  improve  the  sidewalks,  pavements, 
streets  and  aU  parts  of  streets  within  the  limits  of 

^Head  notes  by  Stbahan,  J. 


the  City,  making  fall  or  partial  fmprovement» 
thereof,  and  to  determine  and  provide  for  every- 
thing nedeasary  or  convenient  to  the  exercise  of 
the  authority  therein  granted. 

8.  The  power  to  contract  inheres  iA 
every  corporation*  and  is  oo-extensive  with 
its  corporate  powers. 

8.  The  plea  of  nltra  wires  should  not,  as  » 
general  rule,  prevail,  whether  interposed  for  or 
against  a  oorporation,wben  it  would  not  advance 
Justice,  but,  on  the  contrary,  would  aooomplisb 
a  legal  wrong. 

(Thayer.  Ch.  J.,  diuenU.rf 


SOTM.— Corporations;  power  to  make  eontraets. 

Corporations  can  make  only  those  contracts 
which  are  required  to  effectuate  the  purposes  of 
their  creation.  Blair  v.  Perpetual  Ins.  Co.  10  Mo. 
682:  Beach  v.  Fulton  Bank.  8  Wend.  673. 

Whatever,  under  the  charter  of  a  corporation 
and  the  general  laws  applicable  to  it,  may  fairly  be 
regarded  as  incidental  to  the  objects  for  which  the 
corporation  is  created,  is  not  to  be  taken  as  pro- 
hibited. Green  Bay&M.R.  Co.  ▼.  Union  Steamboat 
Co.  107  U.  8. 100  (27  L.  ed.  418). 

Corporations  may  enter  into  any  obligation  or 
contract  essential  to  the  transaction  of  their  ordi- 
nary affairs,  the  same  that  a  natural  person  could 
do,  unless  restrained  by  law.  McKiernan  v.  Len- 
sen,  66  Cal.  6L 

Contracts  entirely  foreign  to  the  objects  andpur^ 
poses  of  the  creation  of  the  corporation  are  void; 
contracts  in  excess  of  its  powers  in  some  particulars 
may  be  valid,  unless  against  public  policy  on  ac- 
count of  such  excess.  Germantown  Farmers  Mut. 
Ins.  Co.  V.  Dhein,  48  Wis.  420;  Rock  Biver  Bank  v. 
Sherwood.  10  Wis.  280;  Farmers  &  T.  Bank  .v.  Bar- 
rison,  57  Mo.  608. 

A  contract  not  within' the  scope  of  the  powers 
oonferred  on  a  corporation  cannot  be  made  valid 
l>y  the  assent  of  the  shareholders,  nor  by  a  partial 
performance.  Thomas  v. West  .Jersey  B.  Co.  101 U. 
&88(26L.ed.  962). 

Doctrine  of  ultra  vires. 

The  doctrine  of  ultra  vires  should  not  be  allowed 
to  prevail  where  itwould  defeat  the  ends  of  Justice 
or  work  a  legal  wrong.  Union  Water  Co.  v. 
Murphy*s  Flat  Flumlng  Co.  22  Cal.  <Q0:  Morris  ft  B. 
R.  Co.  v.  Sussex  R.  Co.  20  N.  J.  Eq.  642;  Whitney 
Arms  Co.  v.  Barlow,  63  N.  Y.  62.  See  note  to  Scran- 
ton  Electric  Light  ft  Heat  Co*s  App.  1  L.  R.  A.  286, 
122  Pa.  154;  Rockhold  v.  Canton  Mas.  Mut.  Benov. 
Soc.  (Hi.)  2  L.  R.  A.  420;  Bissell  v.  Michigan  South- 
em  &  N.  I.  R.  Co.  22  N.  T.  26a-280;  Bradley  v.  Bal- 
lard, 56  111.  419;  Holmes  v.  Shreveport,  81  Fed.  Rep. 
U9-121. 

An  act  is  ultra  vires  when  it  is  not  in  the  power 
of  the  corporation  to  perform  it;  or  when  the  cor- 
poration cannot  perform  it  without  the  consent  of 
certain  persons;  or  when  it  cannot  perform  it  for 
some  specific  purpose.  Miners  Ditch  Co.  v.  Zeller- 
bach,  37  CaL  578;  McPberson  v.  Foster,  48  Iowa,  66. 

When  the  act  is  ultra  virss,  in  the  sense  that  it  is 
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not  within  the  scope  of  the  powers  under  any  cir- 
cumstances, the  defense  is  in  general  available;  aa 
all  persons  are  presumed  to  know,  from  the  law  of 
the  corporate  existence,  that  the  corporation  ha» 
no  power  to  perform  the  act.  Franklin  Co.  v. 
Lewiston  8a v.  Inst.  68  Me.  43;  Davis  v.  Old  Colony 
R.  Co.  181  Mass.  258;  Alexander  v.  Cauldwell.  88  N. 
Y.  480;  Seligman  v.  Charlottesville  Nat.  Bank,  » 
Hughes,  647:  Mechanics  ft  W.  Mut.  Sav.  Bank  ft 
Bldg.  Asso.  V.  Meriden  Agency  Co.  24  Conn.  150. 
See  Abbott  v.  Baltimore  ft  R.  Steam  Packet  Co.  1 
Md.Ch.  642;  National  Trust  Co.v.  MiUer,  88  N.  J.  Eq. 
166;  Ounn  v.  Central  R.  Co.  74  Ga.  609. 

But  when  the  act  is  ultra  vires  with  reference  to- 
the  rights  of  certain  parties  without  whose  con- 
sent the  corporation  is  not  authorized  to  perf  orm^ 
it,  or  with  reference  to  some  specific  purpose  when 
it  is  not  authorized  to  perform  it,  the  defense  may 
or  may  not  be  available  aocording  to  the  circum- 
stances. Miners  Ditch  Co.  v.  Zellerbach,  87  CaL  548; 
BaUiet  V.  Brown,  108  Pa.  646;  Sheldon  H.  B.  Co. 
▼.  Bickemeyer  H.  B.  Mach.  Co.  00  N.  Y.  607. 

The  unauthorized  act  of  artificial  persons  witb 
limited  powers  is  applicable  to  individual  action. 
National  Pemberton  Bank  v.  Porter,  125  Mass.  836^ 
See  Schlpper  ▼.  Aurora,  2>08t,  818. 


tA  decision  was  origlnaUy  reached  in  this  ( 
affirming  the  Judgment  of  the  court  below,  tho 
opinion  by  Thayer,  Ch,  J.,  having  been  filed  July  1, 
1889.  Subsequently  a  rehearing  was  granted,  and 
after  argument  the  court  reached  the  conclusion» 
announced  above. 

The  syllabus  and  opinion  originally  delivered  are 
given  below.    [Rep.j 

The  city  charter  of  the  City  of  Bast  Portland 
empowered  its  conunon  council  to  improve  tlie 
streets  within  the  limits  of  the  City:  prescribed  a 
particular  mode  to  be  pursued  in  the  exercise  of 
the  power  conferred;  directed  that  the  cost  of  mak- 
ing the  improvements  be  assessed  upon  the  lots 
and  parts  of  lots  abutting  upon  the  street  im- 
proved: and  authorized  the  work  to  be  let  by  con- 
tract. Held,  that  the  mode  to  be  prescrilied  for  the 
exercise  of  the  power  constituted  the  measure  of 
the  power;  that  the  common  council  had  no  au- 
thority to  let  a  contract  for  doing  the  work,  and 
pay  the  price  therefor  out  of  the  general  funds  of 
the  City;  that  an  attempt  to  let  a  contract  for  do- 
ing the  work  without  complying  with  the  requirb- 
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(October  1.  1880.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Multnomah  County 
sustaining  a  demurrer  to  the  complaint  in  an 
action  to  reooyer  upon  a  contract  for  the  im- 
provement of  a  street  in  defendant  City.    220- 

The  facts  are  fully  stated  in  the  opinions. 

Mr,  J.  C.  Horeland  for  appellant. 

Me^m.  J.  V.  Beach  and  R.  9b  E.  B.  Wil- 
lijuns,  for  respondent: 

No  action  will  lie  on  the  warrants  as  such, 
for  they  are  all  drawn  on  a  special  fund  and 
are  not  negotiable,  and  at  best  merely  evidence. 

Argenti  v.  8an  Franeiseo,  16  Cal.  266;  Mar- 
tin V.  San  Franeiaoo,  16  Cal.  285;  -Yor^A  Pacific 
Lumbering  A  Mfg.  Oo,  v.  Eatt  P&rUand,  14 
Or.  8, 

The  charter  of  East  Portland  confers  upon 
the  corporation  certain  well-defined  powers  and 
duties.  Most  of  these  powers,  including  that 
to  improve  the  streets,  can  be  exercised  only 
in  the  way  pointed  out  by  said  charter. 

Nin'th  Paeijic  Lumbering  dt  A(fg,  Oo,  v.  Ekut 
BfrUand,  eupra. 

Two  things  must  combine  to  create  the  duty 
of  the  City  to  collect  the  assessment  for  a  street 
improvement:  (1)  a  valid  and  binding  contract 
for  the  improvement;  (2)  completion  of  the  im- 
provement according  to  such  contract.  No 
such  agreement  was  ever  made  for  this  improve- 
ment because  the  very  first  step  taken  by  the 


council,  to  wit,  giving  the  notice  of  the  pro- 
posed improvement,  was  fatally  defective. 

Hawthorne  v.  East  Portland,  13  Or.  280; 
SprtTigfield  Milling  Go.  v.  Lane  County,  5  Or. 
265;  Zottman  v.  San  Francisco,  20  Cal.  97. 

It  would  be  contrary  to  reason  to  say  that 
this  contract  does  not  bind  the  adjacent  prop- 
erty which  is  made  primarily  liable  for  im- 
provements, but  that  it  binds  all  the  other 
property  in  the  City,  which  would  be  the  ef- 
fect of  charging  the  expense  upon  the  general 
fund. 

Murphy  V.  LouieviUe,  9  Bush,  189;  Saxton  v. 
St,  Joseph,  60  Mo.  158;  Swift  v.  WilliamsburvK 
24  Barb.  427;  Brady  v.  2^ew  York,  16  How.  Pr. 
432;  Oravcrqft  v.  Selvage,  10  Bush,  707. 

The  City  should  not  be  subjected  to  a  general 
judgment,  unless  it  can  afterwards  reimburse 
Itself  by  an  assessment. 

1  Dill.  Mun.  Corp.  8d  ed.  §  482;  Hahn  v. 
BeUevue  (Ky.)  8  S.  W.  Rep.  132;  Daly  v.  San 
Francisco,  72  Cal.  154. 

Strahan*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  against  the  de- 
fendant for  the  agreed  price  and  value  of  cer- 
tain materials  furnished  by  the  plaintiff  for  the 
defendant,  and  used  in  the  improvement  of  one 
of  its  streets  by  the  direction  of  its  common 
council.  The  third  amended  complaint  states 
the  facts  upon  which  the  plaintiff  relies,  in  sub- 
stance, as  follows: 


meats  of  the  charter  authorizing  such  contract  to 
be  let  was  a  nullity;  and  that  no  liability  against 
the  City  attached  on  account  of  the  work  done  in 
the  improvement  of  the  street  without  such  com- 
pliance, in  the  absence  of  any  other  provision  in 
the  charter  rendering  it  primarily  liable  therefor. 
HeZd,  that  the  City  would  not  become  liable  upon 
an  implied  contract  for  work  done  in  the  improve- 
ment of  a  street,  where  it  had  no  power  to  enter 
Into  an  express  contract  for  that  purpose. 

Thatbr,  Ch,  JL* 

The  appellant  herein,  a  private  corporation,  com- 
menced an  action  against  the  respondent,  a  munic- 
ipal corporation,  to  recover  money  claimed  to  be 
due  .'upon  a  contract  for  the  Improvement  of  L 
Street,  in  said  City.  The  respondent  demurred  to 
the  appellant's  complaint  in  the  action,  which  de- 
murrer the  circuit  court  sustained,  and  gave  Judg- 
ment thereon  in  favor  of  the  respondent,  which  is 
tiie  Judgment  appealed  from. 

It  appears  from  the  complaint  that  the  City  of 
East  Portland,  in  1883,  let  two  contracts  for  the  im- 
provement of  said  street,  by  the  terms  of  which  a 
certain  amount  of  money  was  to  be  paid  therefor, 
upon  completion  of  the  work,  ''by  warrants  to  be 
drawn  upon  the  fund  to  be  collected  and  paid  into 
the  city  treasury  for  that  purpose.'*  The  contracts 
were  completed,  and  the  warrants  issued  to  the 
contractors.  The  warrants  required  the  treasurer 
to  pay  the  amount  for  which  tbcy  were  drawn 
^out  of  the  special  fund  for  the  improvement  of 
L  Street,  assessed  upon  certain  of  the  lots  and 
blocks  abutting  upon  said  street.**  The  notice  of 
the  proposed  improvement  of  the  street,  required 
by  the  ctiarter  of  the  City  to  be  given  as  prelimi- 
nary to  ordering  the  improvement,  and  letting  the 
contract  to  do  the  work,  was  set  out  in  the  com- 
plaint; and  it  is  conceded  to  be  the  notice  which  the 
said  ctrouit  court  and  this  court  have  heretofore 
adjudged  defective  and  void.  I  think  we  may  in- 
fer from  the  allegations  of  the  complaint  that  after 
the  improvement  of  the  street  was  completed,  and 
6L.K  A. 


the  said  warrants  Issued,  the  common  council  of 
the  City  was  prevected  from  collecting  the  whole 
amount  of  the  assessments  upon  the  property  as- 
sessed, in  consequence  of  the  defectiveness  of  such 
notice;  and  hence  a  deficiency  occurred  which  pre- 
vented the  payment  of  the  entire  sum  for  complet- 
ing the  improvement,  and  which  has  occasioned 
the  btigation.  The  question,  therefore,  to  be  de- 
termined  is  whether  the  City  became  liable,  under 
the  circumstances,  to  pay  the  expense  of  the  im- 
provement. 

The  appellant*s  counsel  contend  that,  as  the  com- 
mon council  of  the  City  is  invested  with  autboritj 
to  improve  the  streets  within  it,  and  has  power  to 
determine  and  provide  everything  necessary  and 
convenient  to  accomplish  that  end,  it  has  primary 
power  over  that  subject,  and  that  such  power 
stands  upon  a  different  footing  from  one  the  exe- 
cution of  which  is  specifically  circumscribed  and 
limited.  To  apply  this  principle  to  the  case  in 
hand,  the  counsel  must  necessarily  claim  that  the 
common  council  of  the  City  has  general  authority 
to  improve  its  streets,  and  that  it  is  optional  wheth- 
er  it  will  pay  the  expense  of  such  improvement 
out  of  the  general  fund  of  the  City,  or  from  a  fund 
raised  by  an  assessment  upon  the  lots  and  blocks 
abutting  upon  the  street  improved.  It  is  evident 
that,  if  the  conunon  council  possesses  authority  to 
the  extent  suggested,  the  City  may  become  liable 
to  a  contractor  for  the  contract  price  of  an  im- 
provement, although  the  contract  were  let  upon  the 
terms  that  the  price  should  k>e  paid  out  of  a  fund 
to  be  raised  by  local  assessment.  In  such  a  case  the 
obligation  to  raise  the  fund  would  bind  the  City. 
The  common  council  having  a  general  authority  to 
contract  for  the  improvement  of  a  street,  the  fail- 
ure to  comply  with  conditions  authorizing  the  as- 
sessment of  the  costs  of  the  improvement  would  not 
affect  the  rights  of  the  contractor.  He  in  that  case 
could  weU  say  to  the  City:  **You  contracted  with 
me  to  do  the  work.  I  agreed,  it  is  true,  to  receive 
my  pay  therefor  out  of  a  special  fund  which  your 
agent  tacitl)r  agreed  to  raise,  and  it  is  not  my  fault 
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That  the  plalntifF  is  a  private  corporation, 
and  the  defendant  a  public  municipal  corpora- 
tion. That  OD  the  8th  day  of  September,  1888, 
the  common  council  of  the  City  of  East  Port- 
land duly  passed  a  resolution  to  improve  L 
Street,  in  said  City,  from  Water  Street  to 
Twelfth  Street,  in  said  City,  in  pursuance  of 
"Which  the  following  notice  was  published  for 
the  full  time  and  in  the  manner  required  by  the 
city  charter: 

nfFBOVEUEKT  OF  L  BTREBT. 

^  Notice  is  herebygiven  that  the  common  coun- 
cil of  the  City  of  East  Portland  propose  to  im- 
grove  L  Street  from  the  west  line  of  Water 
treet  to  the  center  line  of  Twelfth  Street  as 
follows:  By  building  an  elevated  roadway  and 
aide  walk  of  full  width  from  Water  Street  east- 
"ward  to  the  bank  of  earth  elevated  between 
Third  and  Fourth  Streets;  and  from  such  point 
eastward  to  Fifth  Street,  by  laying,  where  the 
flame  may  be  required,  a  plank  roadway  of  full 
^idth,  with  sidewalk:  and,  from  Fifth  Street 
eastward  to  Asylum  Slough,  by  laying  a  gravel 
roadway,  full  width,  with  wooden  gutters  and 
crosswiQks  where  required;  by  building  an  ele- 
vated roadway  and  sidewalk  of  full  width  across 
Asylum  Slough;  and,  from  Asylum  Slouch  to 
Twelfth  Street,  bv  laying  a  gravel  roadway, 
full  width,  wooden  cutters,  sidewalks  and 
crosswalks.  All  of  said  improvements  to  be 
on  the  established  grade,  and  cost  of  same  to  be 
assessed  to  adjacent  property.  By  order  of  the 
common  council. 

J.  T.  Stewart,  Auditor  and  Clerk. 


That  no  other  notice  was  given  for  such  im- 
provement, and  said  resolution  was  substantial- 
ly the  same  as  the  said  notice.  That  aftel^ 
wards,  on  the  15th  day  of  October,  1885,  the 
said  common  council  passed  an  ordinance  (No. 
825)  entitled  "An  Ordinance  to  Provide  the 
Time  and  Manner  of  Improving  L  Street," 
which  ordinance  is  as  follows: 

*'The  City  of  East  Portland  does  ordain  as 
follows:  Whereas,  the  common  council  or 
board  of  trustees  of  the  City  of  East  Portland 
has,  at  different  times,  made  partial  improve- 
ments on  L  Street,  in  the  City  of  East  Portland; 
and  whereas,  the  common  council  now  pro- 
poses to  make  a  full  improvement  of  said 
street  from  the  west  line  of  Water  Street  to  the 
center  line  of  Twelfth  Street:  Therefore  the 
City  of  East  Portland  does  ordain  as  follows: 
Section  1.  The  proposed  full  improvement  of 
L  Street  from  the  west  line  of  Water  Street  to 
the  center  line  of  Twelfth  Street,  as  hereafter 
provided,  shall  be  completed  on  or  before  the 
flrat  day  of  February,  1884,  due  notice  thereof 
having  been  given  by  publication,  as  will  more 
fully  appear  by  the  proof  thereof  duly  pre- 
sented and  filed  in  the  office  of  the  auditor  and 
clerk.  Sec.  2.  The  improvement  of  said  street 
shall  be  made  as  follows:  By  building  an  ele- 
vated roadway  and  sidewalks,  full  width  of 
streets,  in  accordance  with  the  plans  and  speci- 
fications made  by  the  city  surveyor,  and  filed 
with  the  recorder  of  said  City,  and  adopted  by 
the  common  council,  October  15,  1888,  from 
the  west  line  of  Water  Street  eastward  to  the 
land  or  earth  elevation  between  Third  and 


that  it  was  not  raised."  The  City,  under  such  dr- 
oumstanoea,  would  oocupy  the  same  position  of  a 
natural  person  transactlnijr  his  affairs  through  an 
a^reat. 

But  it  oannot  be  maintained  that  the  City  of  East 
Portland,  in  reference  to  the  improvement  of 
streets  within  its  boundaries,  occupies  any  such 
status  as  suggested.  The  streets  belonff  to  the  pub- 
lic. The  City  has  no  proprietorship  in  them.  They 
are  improved  for  the  benefit  of  the  public  and  ad- 
Joining  property  owners.  The  cost  of  the  improve- 
ment Is  assessed  upon  abutting  property  because 
it  is  supposed  to  be  thereby  benefited  to  the  extent 
of  such  cost.  The  common  council  in  the  affabr  is 
merely  an  agent  for  the  public  and  the  property 
owners  referred  to.  It  has  no  discretion  whatever 
in  the  matter,  except  to  propose  the  making  of  the 
Improvement;  its  authority  is  purely  statutory. 
It  is  empowered  by  the  charter  to  ''Improve  the 
sidewalks,  pavements,  streets  and  parts  of  streets 
within  the  limits  of  the  City,  making  full  or  partial 
improvements  thereof/^  But  the  mode  by  which 
the  power  is  to  be  exercised  Is  specifically  pointed 
out  in  the  charter.  It  is  required,  when  it  proposes 
to  make  such  improvement,  to  cause  notice  thereof 
to  be  given  by  publishing  a  notice  for  fifteen  days 
previous  to  the  undertaking  of  the  improvement 
in  certain  newspapers.  The  notice  must  specify 
with  convenient  certainty  the  street  or  part  of 
street  proposed  to  be  improved,  and  the  kind  of 
improvement  to  be  made.  Within  ten  days  from 
the  final  publication  of  such  notice  the  owners  of 
«  majority  of  the  property  adjacent  to  such  street, 
or  part  thereof,  as  the  case  may  be,  may  make  and 
file  with  the  recorder  of  the  City  a  written  remon- 
strance against  the  proposed  improvement,  and 
thereupon  the  same  shall  not  bo  further  proceeded 
with  or  made.  There  is  another  section  in  the 
charter  which  authorises  proceedings  for  the  im- 
provement  of  a  street  to  be  taken  without  giving 
0  I..  R.  A. 


the  fifteen  days*  notice  referred  to,  whenever  the 
owner  or  owners  of  two  thirds  (^  the  adjacent 
property  shall  in  writing  petition  the  council  there- 
for. The  common  council  of  the  City  is  not  au- 
thorized to  make  any  Improvement  of  a  street 
therein  otherwise  than  subject  to  the  conditions 
herein  mentioned,  and,  it  being  only  the  creature 
of  the  Statute,  it  has  no  power  except  that  con- 
tained in  the  Act  incorporating  the  City;  and  the 
mode  in  which  it  is  required  to  exercise  the  power 
there  given  it  '^constitutes  the  measure  of  the 
ppwer.**  Zottman  y.  San  Francisco,  20  CaL  102; 
Murphy  V.Louisville,  9  Bush,  103;  Sprlnfirfield  Mill- 
ing Co.  V.  Lane  County,  6  Or.  272. 

According  to  this  view,  which  is  sustained  upon 
both  principle  and  authority,  the  mode  here  indi- 
cated is  the  only  one  which  authorized  the  common 
council  to  let  contracts  for  the  improvement  of 
said  L  Street;  and  the  notice  of  the  intended  un- 
provement  being  defective,  as  we  held  in  Haw- 
thorne v.  East  Portland,  18  Or.  271,  it  follows  that 
nc  valid  contracts  for  that  purpose  were  ever  let. 
It  is  therefore  very  difficult  to  find  any  reasonable 
grounds  upon  which  the  liability  of  the  City  to  the 
contractor  or  his  assignee,  the  appellant,  can  at- 
tach. No  such  liability  can  possibly  arise  out  of 
any  implied  obligation  upon  the  part  of  the  City, 
as  it  had  no  power  to  create  an  express  one. 

The  appellants  counsel  insists  that  an  irregular- 
ity in  the  proceedings,  which  might  avoid  the  assess- 
ment, will  furnish  no  defense  to  the  City,  when 
sued  for  doing  the  work,  and  cites  in  support  of 
that  view  Moore  v.  New  York,  78  N.  Y.  288.  As  the 
City  of  East  Portland  could  not  make  itself  liable 
on  any  such  contract,  I  do  not  see  how  it  could  be 
made  so  in  consequence  of  the  irregulartty  referred 
to.  That  is  the  difference  between  this  case  and 
that  of  Moore  v.  New  York.  In  the  latter  case  the 
city  could  not  hare  been  obligated  to  pay  for  the 
work  which  the  Croton  aqueduct  board  contracted 


IS5^. 


fOBTLAKD  LUMBBBINO  &  MFO.  CO.  V.  CiTY  OP  EA.8T  PORTLAITD. 


298 


Fourth  Streets,  and  from  such  point  eastward 
to  Fifth  Street,  by  laying  a  plank  roadway  full 
width,  with  plank  gutters  and  sidewalks,  and 
from  Fifth  Street  to  Asylum  Slough  by  mak- 
ing a  gravel  roadway  of  full  width,  with  plank 
gutters,  side  and  cross  walks,  and  by  building 
an  elevated  roadway  and  sidewalks  of  fuU 
width  of  said  street,  in  accordance  with  the 
plans  and  specifications  made  by  the  city  sur- 
veyor, and  tiled  with  the  recorder  and  auditor, 
and  adopted  bv  the  common  council,  October 
16,  1883,  and  from  the  Asylum  Slough  east- 
ward to  the  center  line  of  Twelfth  Street  by 
making  a  graveled  roadway  of  full  width,  with 
plank  gutters  and  side  and  cross  walks.  Sec. 
8.  All  of  said  improvements  to  be  upon  the  es- 
tablished grade,  and  made  in  accordance  with 
ordinance  jSo.  397  of  the  City  of  East  Portland, 
and  entitled  'An  Ordinance  Relating  to  the  Im- 
provements of  Streets.'  Sec.  4.  AH  of  said 
improvements  shall  be  made  at  the  expense  of 
the  adjacent  property,  and  shall  be  completed 
to  the  satisfaction  of  the  committee  on  streets 
and  public  property,  the  city  surveyor  and 
street  commissioners.  Sec.  5.  The  contractor 
shall  take  control  of  the  work  during  its  pro- 

fress,  and  he  shall  be  responsible  for  any  acci- 
ent  occasioned  by  carelessness  or  neglect." 
That  said  ordinauce  was  duly  approved  by 
the  mayor  of  said  Citv.  and  afterwards  on  the 
lOth  day  of  November,  1883,  the  City,  acting 
by  and  through  its  committee  on  streets  and 
public  property,  by  virtue  of  ordinance  No. 


807,  entitled  "An  Ordinance  Relating  to  the 
Improvement  of  Streets,  and  Letting  Cx>ntracts 
Therefor,"  approved  Aucust  9,  1883,  entered 
into  a  contract  with  C.  L.  Spore  to  improve 
said  L  Street  abutting  upon  blocks  Nos.  140  and 
162,  among  others,  a  copy  of  which  contract  is 
hereto  attached,  and  marked  "A,"  and  made  a 
part  hereof,  and  at  the  same  time  made  a  con- 
tract similar  in  terms,  except  the  prices  were 
different,  with  Eeenan  &  Hamilton,  for  the  im 
provement  of  L  Street  abutting  on  blocks  83 
and  100.  That  said  Spore  and  Keenan  &  Ham- 
ilton duly  furnished  bonds  for  the  faithful  com- 
pletion ot  said  work.  That  thereafter,  and 
within  the  time  required  by  said  ordinance,  said 
Spore  and  Keenan  &  Hamilton  duly  completed 
the  work  required  by  said  contract  upon  said 
street  opposite  the  said  blocks  83,  100,  140  and 
162,  and  that  afterwards  the  said  Oity^and  the 
said  Spore  and  the  said  Eeenan  &  Hamilton 
met  together,  and  had  a  settlement  for  and  con- 
cerning the  work  done  under  said  contracts 
opposite  the  said  blocks  Nos.  83,  100,  140  and 
162,  and  there  was  found  to  be  due  to  the  said 
Spore  the  sum  of  $1,944.80,  and  to  the  said 
E!eenan  &  Hamilton  the  sum  of  $442.70,  and 
that  thereupon  the  said  City  issued  its  warrants, 
as  follows: 

$79.86.      East  Portland,  Or^  March  5, 1884. 

To  the  Treasurer  of  the  City  of  East  Port- 
land: Pay  to  C.  L.  Spore  or  bearer  seventy- 
nine  -f^^  aollars  out  of  the  special  fund  for  the 


to  be  done.  The  oommoD  council  of  the  dty  had 
attempted  to  authorize  the  board  to  let  the  con- 
tract, but,  owing  to  an  Irregularity  or  Inf ormallty 
ic  the  action  of  the  common  council  in  passing  the 
ordinance  for  the  pavement  of  the  avenue,  it  was 
claimed  that  the  board  did  not  have  authority  to 
let  it.  The  work,  however,  had  been  performed, 
and  the  city  had  the  benefit  of  it,  and  the  court  In- 
timated strongly  that  under  the  circumstances  it 
might  1)0  estopped  from  availing  itself  of  the  ben- 
efit of  the  irregularities  in  the  exercise  of  power 
conferred,  or  that  there  might  be  a  ratification  of 
the  contract.  The  court,  however,  held  that  the 
ordinance  was  valid.  That,  of  course,  was  conclus- 
ive of  the  case;  and  consequently  all  that  was  said 
about  estoppel  and  ratification  was  In  fact  mere 
dicta,  though  It  was  in  Une  with  a  number  of  cases 
upon  that  point. 

But  I  do  not  think  that  any  court  has  ventured 
80  far  as  to  hold  that  a  municipal  corporation  will 
become  liable  in  any  case  upon  a  contract  which 
it  had  no  power  to  make  in  the  outset.  The  com- 
mon council  of  the  City  of  East  Portland  had  no 
authority,  as  we  have  endeavored  to  show,  to  make 
a  contract  for  the  improvement  of  a  street  in  that 
City,  whereby  It  could  bind  itself  to  pay  the  cost 
thereof  out  of  the  general  fund  of  the  City,  and 
yet  this  court  is  asked  to  hold  that  it  is  liable  upon 
such  contract.  Such,  at  least,  would  be  the  effect 
of  our  decision  if  we  were  to  decide  that  the  ap- 
pellant was  entitled  to  recover  in  the  action 
brought  in  the  circuit  court.  The  appellants  coun- 
sel appears  to  claim  that,  as  formal  contracts  were 
signed,  by  the  language  of  which  the  City  agreed 
to  pay  the  contractor  **by  warrants  to  be  drawn 
upon  the  fund  to  be  collected  and  paid  into  the 
city  treasury  for  that  purpose,"  a  duty  devolved 
upon  the  dty  authorities  to  supply  that  fund. 
This  doubtless  would  be  so  If  the  writings,  which 
purported  to  be  contracts,  were  such  in  fact.  But 
under  the  circumstances  they  were  not  contracts; 
they  bad  no  validity.  The  common  council  did  not 
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give  the  requisite  notice  of  the  proposed  improve- 
ment: consequently  all  that  was  done  between  it 
and  the  contractor  in  reference  to  that  matter  was 
a  mere  nullity.  This  may  be  regarded  a  harsh  rule, 
as  against  the  contractor,  who  would  not  be  sup- 
posed to  know  when  he  entered  into  the  contract 
to  improve  the  street  but  that  the  requisite  notice 
of  its  proposed  improvement  had  been  given.  The 
court,  however,  does  not  make  the  rule.  The  Leg- 
islature made  it.  It  provided  the  mode  which  the 
common  council  of  the  City  should  pursue  in  the 
improvement  of  streets,  and  the  court  has  no 
right  to  adopt  a  different  one.  If  the  Legislature 
had  seen  fit  to  empower  the  City  to  cause  such  im- 
provements to  be  made  at  its  own  cost,  to  be  paid 
as  its  debt,  we  could  very  consistently  determine  it 
liable  to  pay  for  such  work  although  the  proceed- 
ings authorizing  the  letting  the  contract  to  do  the 
work  were  irregular,  and  void  even;  as  the  result 
of  our  decision  io  that  case  would  not  be  to  shift  the 
liability  from  parties  which  the  law  had  designated 
to  a  party  incapable  under  the  laws  of  creating  it 
originally,  and  thereby  thwart  the  evident  inten- 
tion of  the  Legislature.  If  the  mode  prescribed  in 
the  charter  which  requires  the  cost  of  the  improve- 
ment of  a  sti^eet  to  be  assessed  upon  the  property 
adjacent  thereto  has  not  been  pursued,  and  injus- 
tice is  occasioned  thereby,  the  Legislature  could 
probata  remedy  it  by  directing  a  new  assessment 
to  be  made  upon  the  property  benefited.  That 
branch  of  the  government  has  ample  authority  to 
cure  any  defects  arising  from  a  failure  to  comply 
with  the  requirements  of  an  act  which  it  could 
have  dispensed  with  in  its  adoption,  but  the  courts 
have  no  other  alternative  than  to  administer  the 
provisions  of  existing  statutee.  It  was  the  duty  of 
the  appellant^s  assignor,  when  he  bid  for  the  work, 
and  executed  the  stipulations  to  perform  it,  to  as- 
certain whether  or  not  the  common  council  had 
complied  with  the  conditions  of  the  charter  which 
authorized  it  to  be  let.  The  judgment  upon  de- 
murrer must  therefore  be  affirmed. 
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improvement  of  L  Street,  assessed  upon  lot  8, 
block  162,  for  the  improvement  of  said  street. 
1.  N.  Saunders,  Mayor. 
Attest:  •*  .  J.  T.  Stewart,  Recorder. 

Then  follows  a  large  number  of  other  war- 
rants in  like  form  and  in  varying  amounts,  each 
one  payable  out  of  the  fund  for  the  improve- 
ment of  L  Street  assessed  upon  some  lot  or 
lots,  either  in  block  88,  100,  140  or  162,  and 
amounting  in  the  aggregate  to  the  sum  of 
$2,387.50.  That  each  of  said  warrants  was 
duly  presented  to  the  treasurer  of  East  Port- 
land, and  payment  thereof  refused  for  want  of 
funds  to  pay  the  same.  That  each  of  said  con- 
tracts, as  well  as  each  of  said  warrants  issued, 
and  all  claims  thereunder,  was  duly  assigned 
to  the  plaintiff,  and  that  plaintiff  is  now  the 
owner  and  holder  thereof.  That  at  various 
times  since  said  warrants  were  duly  presented 
for  payment,  and  payment  thereof  refused  by 
the  defendant,  and  that  the  defendant  was  also 
requested  to  provide  a  fund  for  the  payment  of 
said  warrants,  which  it  refused  to  do.  That 
the  City  has  failed,  neglected  and  refused  to 
cause  the  said  several  sums  to  be  assessed  to  the 
said  several  lots  and  blocks  named  in  said  war- 
rants to  be  collected,  except  that  the  owner  of 
block  No.  140  paid  into  court  for  the  benefit  of 
said  Citv  the  sum  of  |100,  and  the  owners  of 
block  1d2  paid  into  this  court  the  sum  of  $100 
for  the  benefit  of  said  City.  That  said  sums 
were  paid  on  account  of  said  improvements, 
and  were  received  by  said  City  on  account 
thereof,  and  were  paid  by  said  owners  in  pay- 
ment upon  their  said  assessments.  That  the 
total  amount  assessed  by  said  City  of  East  Port- 
land for  the  improvement  mentioned  in  said 
ordinance  for  the  improvement  of  L  Street  was 
$17,489.69.  That  there  has  been  paid  into  the 
city  treasury  on  account  of  said  improvements 
the  sum  of  $11,117.62,  all  of  which  has  been 
paid  out  by  said  City  upon  other  warrants  is- 
sued for  said  improvements,  except  the  sum  of 
$200,  collected  as  herein  set  forth.  That  the 
payment  of  all  said  sums  upon  other  warrants, 
to  the  exclusion  of  the  plaintiff's  said  warrants, 
was  wrongful,  and  without  authority  of  law. 
That  said  City  refuses  to  take  any  further  steps 
to  collect  said  money,  or  to  pay 'said  warrants 
or  any  part  thereof. 

By  the  terms  of  the  contracts  entered  into, 
by  the  City,  with  the  contractors,  and  which 
are  annexed  to  the  complaint  as  a  part  thereof, 
the  City  agreed  and  obligated  itself  to  pay  for 
the  work  according  to  certain  i*ates  specified, 
by  warrants  to  be  drawn  upon  the  fund  to  be 
collected  and  paid  into  the  city  treasury  for 
that  purpose. 

To  this  complaint  the  defendant  demurred, 
for  the  reason  that  the  same  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  sustained  bv  the  court,  and  a 
final  judgment  entered  agamst  the  plaintiff  for 
costs,  from  which  judgment  this  app«il  is 
taken. 

1.  By  article  6,  g  1,  of  the  Amended  Charter 
of  East  Portland  (Laws  1885,  p.  814),  it  i^ 
among  other  things  provided:  "Section  1.  The 
common  council  is  authorized  and  empowered 
to  lay  out,  establish,  vacate,  widen,  extend  and 
open  streets  or  parts  of  streets,  and  alleys  or 
parts  of  alleys,  in  said  City,  and  to  appropriate 
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private  property  for  that  purpose,  and  to  alter 
or  establish  the  grade  or  an^  street  or  part 
thereof,  and  to  improve  the  sidewalks,  pave- 
ments, streets  and  parts  of  streets,  within  the 
limits  of  the  City,  making^  full  or  partial  im- 
provement thereof.  And  it  has  full  power  to 
determine  and  ])rovide  for  everything  neces- 
sary and  convenient  to  the  exercise  of  the  au- 
thority herein  granted."  Section  2  of  article  6 
is  as  follows:  "Sec.  2.  When  any  improvements 
mentioned  in  the  preceding  section  are  to  be 
made,  the  council  shall  cause  the  recorder  to 
fi;ive  notice  of  the  same  by  publishing  a  notice 
for  fifteen  days  previous  to  the  undertakin/r  of 
such  improvement  in  some  daily  or  weekly 
newspaper  published  in  the  City  of  East  Port- 
land, or  in  the  Citv  of  Portland.  Such  notice 
must  specify  with  convenient  certainty  the 
street  or  part  of  street  proposed  to  be  improved, 
or  of  which  the  grades  are  proposed  to  be 
established  or  altered,  and  the  kind  of  improve- 
ment to  be  made." 

Section  8  authorizes  the  owners  of  a  majority 
of  the  property  adjacent  to  such  street,  or  part 
thereof,  as  the  case  may  be,  to  make  and  file 
with  the  recorder,  within  ten  days  from  the 
final  publication  of  such  notice,  a  written  re- 
monstrance against  the  proposed  improvement, 
grade  or  alteration  thereof,  and  thereupon  the 
same  shall  not  then  be  further  proceeded  with 
or  made.  Section  4  empowers  the  council,  if 
no  such  remonstrance  be  made,  at  its  earliest 
convenience,  within  six  months  from  the  final 
publication  of  such  notice  to  establish  the  pro- 
posed grade,  or  alteration  thereof,  or  to  com- 
mence to  make  the  proposed  improvement  as 
thereinafter  provided. 

Section  6  of  said  article  is  as  follows:  "Sec.  6. 
In  case  the  notice  be  for  the  improvement  of  a 
street,  or  part  thereof,  the  council  may  pro- 
ce^  to  ascertain  and  determine  the  probable 
cost  of  making  such  improvement,  and  assess 
upon  each  lot  or  part  thereof  b'able  therefor  it& 
proportionate  share  of  such  cost.  And  if  the 
council  shall  adjudge  that  any  such  lot  or  part 
of  lot  would  not  be  benefited  by  the  improve- 
ment in  the  full  sum  of  the  cost  of  making  the 
same  upon  the  half  of  the  street  abutting  upon 
such  lot  or  part  of  lot,  the  council  shall  assess 
upon  such  lot  or  part  of  lot,  as  its  proportion- 
ate share  thereof,  such  sum  only  as  it  shall  find 
the  lot  or  part  of  lot  to  be  benefited  by  such 
improvement." 

Section  6  directs  that  when  the  probable  cost 
has  been  ascertained  and  determined,  the  coun- 
cil must  declare  the  same  by  ordinance,  and 
direct  its  clerk  to  enter  a  statement  thereof  in 
the  docket  of  city  liens  as  provided  in  the  next 
succeeding  section.  Section  7  defines  the 
docket  of  city  liens,  and  prescribes  the  effect  of 
entries  therein.  Section  9  prescribes  the  man- 
ner in  which  the  auditor  shall  ascertain  the 
ownership  of  property  in  the  City  to  be  affected 
by  this  tax.  Section'  10  prescribes  a  notice  of 
fifteen  days  before  a  sum  of  money  assessed 
for  a  street  improvement  is  collectible,  and 
how  such  notice  must  be  given,  and  what  it 
shall  contain.  Section  11  prescribes  when  and 
under  what  circumstances  a  warrant  may  issue 
for  the  collection  of  such  tax;  and  sections  12, 
13,  14,  15,  16  and  17  prescribe  what  the  war- 
rant shall  contain,  and  the  manner  of  execut- 
ing it,  and  on  what  terms  and  how  property 
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«old  for  such  tax  may  be  redeemed.  Section 
18  prescribes  that,  if  the  benefits  to  accrue  to  a 
particular  lot  shall  not  be  equal  to  the  cost  of 
making  such  improvement,  the  excess  of  the 
cost  over  and  above  the  benefits  received  shall 
not  be  paid  out  of  the  general  fund  of  the  City. 
■Section  19  relates  to  the  cost  of  improving  at 
the  intersection  of  streets.  {Section  20  declares 
the  effect  of  a  tax  sale  under  the  preceding 
sections.  Section  21  authorizes  anyone  having 
a  lien  on  any  lot  by  a  judgment,  decree  or 
mortgage,  after  any  such  tax  becomes  delin- 
•quent,  to  pay  the  same,  and  add  the  amount  to 
his  lien. 

Section  22  provides:  "Sec.  22.  The  council 
must  provide  by  ordinance  for  the  time  and 
manner  of  doing  the  work  on  any  proposed 
improvements,  subject  only  to  the  following 
restrictions:  (1)  After  proper  notice  the  work 
must  be  let  to  the  lowest  responsible  bidder; 
but  a  bid  by  the  owner  or  owners  of  all  the 
property  in  a  block  fronting  on  a  street  pro- 
posed to  be  improved  must  be  accepted  if  as 
low  as  any  other  bid,  and  the  council  may  pro- 
vide for  the  rejection  of  any  or  all  bids  deemed 
unreasonable,  and  that  the  bid  of  any  person 
who  has  before  bid  or  contracted  tor  such 
w^ork,  and  been  delinquent  therein,  shall  not 
be  received.  The  council  shall  provide  for 
taking  security  by  bond  for  the  faithful  per- 
formance of  any  contract  let  under  its  author- 
ity, and  the  provisions  thereof  shall  be  enforced 
bv  an  action  in  the  name  of  the  City  of  East 
I^ortland."  Section  28  provides  what  shall  be 
•done  upon  the  completion  of  the  work;  and 
section  24  provides  for  a  further  assessment 
against  the  piece  of  property,  where  the  first 
was  insufficient  to  pay  the  cost  thereof.  Sec- 
tion 25  provides  for  returning  the  surplus  to 
the  lot-owner  in  case  more  money  was  collect- 
^  than  was  necessary.  Section  26  provides 
that  moneys  collected  upon  assessments  for  im- 
provements shall  be  kept  as  a  separate  fund, 
and  in  no  wise  used  for  any  other  purpose 
whatever.  The  other  sections  of  the  article  re- 
late to  the  subject  of  street  improvements,  but 
they  in  no  manner  affect  the  questions  present- 
ed by  this  record. 

The  only  question  presented  for  our  consid- 
eration is  the  question  of  the  City's  liability 
under  the  facts  above  stated.  -In  Hawthorne 
V.  KaH  Portland,  18  Or.  271,  this  court  had 
-some  of  the  facts  growing  out  of  the  improve- 
ment of  L  Street  before  it  In  that  case  it  was 
held  that  because  the  notice  given  by  the  coud- 
•cil  of  the  proposed  improvement  contained  the 
words  "by  laying,  where  the  same  may  be  re- 
quired, a  plank  roadway,"  etc.,  the  city  failed 
to  create  a  lien  upon  the  abutting  property  for 
the  cost  of  such  improvement.  It  is  now  in- 
sisted that  by  reason  of  such  defective  notice 
the  City  is  in  no  manner  liable  for  the  material 
•or  labor  used  In  making  the  improvements,  al- 
though the  contractors  fully  performed  their 
agreement,  and  completed  the  work  according 
to  the  plans  and  specifications  for  the  same. 

By  turning  again  to  section  1,  art.  6,  of  the 
Charter,  supra,  it  will  be  seen  that  the  com- 
mon council  possesses  plenary  power,  among 
other  things,  "to  improve  the  sidewalks,  pave- 
ments, streets  and  parts  of  streets,  within  the 
limits  of  the  City,  makinp  full  or  partial  im- 
provement thereof;  and  it  has  full  power  to 
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determine  and  provide  for  everything  neces- 
sary and  convenient  to  the  exercise  of  the  au- 
thority herein  granted. " 

Power  coula  hardly  be  conferred  in  more 
comprehensive  terms;  and,  standing  alone, 
there  could  be  no  doubt  that,  in  the  exercise  of 
this  power  the  council  would  have  authority  to 
provide  money  that  might  be  necessarv  from 
any  source  from  which  it  is  authorized  by  its 
charter  to  raise  money  for  corporate  purposes; 
to  pav  for  any  such  improvements  money 
would  be  both  necessary  and  convenient  for 
such  a  purpose.  Waiving,  for  the  present, 
any  reference  to  the  subsequent  provisions 
of  the  charter,  let  us  follow  for  a  short  time 
some  of  the  authorities  which  seem  to  have  e^ 
bluing  on  this  subject. 

Maker  v.  Chicago,  88  HI.  266,  is  a  case  where 
the  plaintiff  did  work  for  the  city  in  dredging 
and  deepening  the  river  in  front  of  certain  lots, 
with  the  understanding  that  be  should  be  paid 
from  special  assessments  to  be  made  upon  the 
proi)erty  for  that  purpose.  The  courts  decided 
that  no  special  assessments  could  be  made  for 
such  purpose,  but  the  city  was  held  liable. 
In  passing  upon  the  city's  liability  the  court 
said:  "Xjnless  we  assume  that  the  council  is- 
sued its  warrant  to  compel  the  payment  of 
money  under  pretense  of  liquidatmg  a  liabil- 
ity, which  they  intended  after wsrds  to  deny, 
— an  assumption  we  would  by  no  means  make, 
— ^then  we  must  regard  it  as  settled  that  that 
body,  by  a  deliberate  official  act.  appropriated 
the  plaintiff's  work,  and  acknowledged  it  to 
create  a  valid  debt  against  the  city.  To  hold 
otherwise  would  be  to  hold  that  the  council 
was  endeavoring  to  raise  money,  by  a  compul- 
sory process,  upon  pretenses  that  were  false. 
The  action  of  the  mayor  and  other  officials  may 
not  have  bound  the  council,  but  by  this  pro- 
ceeding it  recognized  and  ratified  that  action, 
and  deliberately  bound  itself." 

So  in  Ledvenworth  v.  MiOs,  6  Ean.  288,  it 
was  said:  "The  contractor  and  his  representa- 
tives had  no  authority  to  sell  said  lots,  nor  to 
enforce  the  payment  for  the  contractor's  serv- 
ices in  any  other  manner  from  the  lo^owne^s. 
The  lot-owners  are  never  directly  or  primarily 
liable  to  the  contractor  for  grading  done  by 
him.  They  are  liable  to  the  city  only,  and  the 
city  is  primarily  liable  to  the  contA'actor." 
Further  on  the  court  says:  "In  this  case  the 
city  did  not  take  the  necessary  steps  to  relieve 
itself  from  liability  to  the  contractor,  and 
hence  the  judgment  of  the  court  below,  against 
the  city  and  in  favor  of  the  representatives  of 
the  contractor,  for  the  value  of  the  grading, 
was  correct." 

Leareiiworth  v.  SHUe,  18  Kan.  689,  is  another 
case  where  the  city  was  held  liable  for  grading 
in  a  case  where  it  undertook  to  provide  for  the 
payment  by  special  tax,  but  the  assessment 
was  void  by  reason  of  some  informality.  The 
property  in  front  of  which  the  grading  was 
done  belonged  to  Stille's  wife,  but  he  did  the 
grading  under  a  contract  with  the  city.  In  dis- 
posing of  the  case  the  court  said:  "Stille  peti- 
tioned, along  with  others,  for  the  grading  to  be 
done.  He  sometimes,  in  speaking  of  the  real 
estate,  called  it  his.  It  is  claimed  that  he  did 
not  do  the  full  amount  of  the  grading  that  he 
agreed  to  do,  and  that  some  of  it  was  not  in 
the  street;  but  it  was  done  where  the  city  en> 
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giiieer  instructed  that  it  should  be  done,  and 
just  as  the  city  engineer  Instructed  that  it 
should  be  done;  and  the  city  engineer  after- 
wards inspected  and  accepted  the  work,  and 
made  a  report  thereof  to  the  city  council,  and 
the  city  council  rerularlv  confirmed  the  en- 
gineer's report,  and  levied  a  tax  to  pay  for  the 
grading.  .  .  .  But  the  city  never  provided  any 
means  for  the  collection  of  said  tax.  It  is  true, 
the  city  treasurer  sold  some  of  the  property  on 
said  street  to  pay  said  tax,  but  the  sale  was  un- 
authorized and  void." 

So  in  Kearney  v.  (kmngton,  1  Met.  (Ky.}  889, 
it  was  held,  where  a  person  was  employed  by  a 
city  council  to  do  work  on  a  public  street  un- 
der an  agreement  that  he  should  be  paid  for  it 
when  completed  by  a  tax  on  the  lotK>wner8, 
that  if  the  city  fails  to  adopt  such  measures  as 
the  charter  requires  to  render  the  lot-owners 
responsible  it  is  liable  to  the  contractors.  In 
this  case  the  city  failed  to  comply  with  the 
charter,  so  as  to  make  the  tax  collectible  upon 
which  the  plaintiff  relied  for  payment.  It  was 
accordingly  enjoined,  and  it  was  held  that  in 
such  case  the  city  was  liable. 

Morgan  v.  Dubuque,  28  Iowa,  575,  is  another 
case  very  much  in  point.  The  plaintiff  was  to 
be  paid  for^the  work  when  the  city  collect^ 
the  cost  of  it  from  the  owners  of  adjoining  lots. 
The  court  says:  "Under  the  contract  witi  the 
plaintiff,  the  city  was  bound  to  collect  the  as- 
sessments within  a  reasonable  time  after  the 
work  was  done,  and  pay  the  plaintiff.  A  fail- 
ure to  do  so  would  render  the  city  liable  to  pay 
the  stipulated  price  for  the  walk.  The  burden 
of  proof  of  diligence  rests  upon  the  city." 

So  in  Tjouismlle  v.  E^aU,  5  B.  Mon.  199,  the 
contractor  expressly  agreed  to  look  to  the  lot- 
owners,  and  not  to  the  dty.  A  certain  ordi- 
nance upon  which  the  contractor  and  the  dty 
relied  proved  to  be  invalid.  In  disposing  of 
this  phase  of  the  case  the  court  said  that  any 
intention  or  agreement  or  stipulation,  on  the 
part  of  the  undertaker,  that  he  would  look  to 
the  lot-owners  and  not  to  the  city  for  remunera- 
tion, was  founded,  not  upon  the  understanding 
that  he  was  to  get  no  compensation  if  the  lot- 
owners  were  not  bound  to  make  it,  but  on  the 
understanding,  based  upon  the  acts  and  repre- 
sentations of  the  agents  of  the  city,  and  upon 
her  express  undertaking,  that  such  orders  had 
been  and  would  be  made  by  the  mayor  and 
coundlmen  as  were  effectual  to  secure  it  for 
them.  If  the  mistake  on  the  subject  was  mut- 
ual, it  was  produced  by  the  assumption  on  the 
part  of  the  city,  through  her  agents,  that  the 
orders  were  effectual.  The  facts  upon  which 
their  efficacy  depended  were  peculiarly  within 
their  knowledge,  and  the  undertaker  was  not 
bound  to  inquu*e  further,  but  was  authorized 
to  confide  in  their  assumption.  And  Guthrie 
V.  LouisctUe,  6  B.  Mon.  575.  is  to  the  same  ef- 
fect. 

Craycraft  v.  Sdrxige,  10  Bush,  696,  seems  to 
lay  down  a  different  rule;  but  an  examination 
of  that  case  will  show  that  the  earlier  Ken- 
tucky cases  from  which  I  have  made  some  ex- 
tracts are  expressly  approved,  and  that  the  dif- 
ference was  created  by  an  amendment  to  the 
charier  of  the  City  oi  Louisville,  wliich  pro- 
vided that  *'in  no  event  shall  the  dty  be  liable 
for  such  improvement  [of  streets]  without  hav- 
ing the  right  to  enforce  it  against  the  property 
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receiving  the  benefit  thereof."  It  is  proper,  iiK 
this  connection,  to  remark  that  the  charter  or 
the  City  of  East  Portland  contains  no  sucb 
limitation. 

Memphii  ▼.  Br(ywn,  87  U.  B.  20  Wall.  289* 
[22  L.  ed.  264],  is  a  case  where  the  construc- 
tion of  the  charter  of  the  City  of  Memphis  came 
under  review  in  the  Supreme  Court  of  the 
United  States.  In  that  case  the  charter  pro- 
vided that  ''the  board  of  mayor  and  aldermen* 
shall  have  power  to  improve,  preserve  and  keep- 
in  good  repair  the  streets,  sidewalks,  public 
landings  and  squares  of  the  city."  The  char- 
ter further  provided  that  the  aty  may  require 
lot-owners  to  improve  the  streets  fronting  the 
lotsi,  and  that,  should  any  owner  fail  to  comply 
with  any  ordiDance  requiring  him  to  repair, 
grade  and  pave  the  same,  the  mayor  and  board 
of  aldermen  may  contract  with  some  suitable 
person  for  repairing,  grading  and  paving  the 
same,  and  pay  therefor,  and  collect  the  amount 
of  the  lot-owner.  In  construing  these  provis- 
ions of  the  charter  the  court  said:  "General 
power  and  authority  over  the  subject  is  by  law 
given  to  the  city,  and  the  power  also  vested  in 
the  city  to  require  that  the  cost  may  be  as- 
sessed upon  the  adjoining  owner  does  not  im- 
pair the  power  of  the  city  itself  to  do  the  work. 
It  is  permissive  merely.  The  city  may  require 
the  owtier  to  pay,  but  it  is  not  compelled  to  do- 
so." 

In  prfndple,  Michel  v.  Police  Jury,  8  La. 
Ann.  128,  seems  to  be  almost  identical  with  the 
case  under  consideration.  In  that  case  author- 
ity to  make  a  road  and  levy  on  the  plantation' 
of  Collins  Blackman  was  ad-judicated  to  the 
plaintiff.  He  took  his  executory  proceedings 
against  the  land,  which  were  enjoined  on  the 
ground  that  notice  had  not  been  duly  given  to- 
the  proprietors  according  to  the  police  re&rula- 
tions  of  the  parish.  On  the  failure  of  his  re- 
course against  tiie  land,  he  sued  the  police 
jury,  and  obtained  a  verdict  for  the  amount  of 
the  adjudication,  and  this  recovery  was  sus- 
tained. Many  other  authorities  declare  the 
same  principle.  Knapp  v.  Hoboken,  88  N.  J. 
L.  871;  Argenti  v.  San  Francisco,  16  Cal.  255; 
Eilert  v.  Oshkosh,  U  Wis.  586;  Atehieon  v. 
Byrnes,  22  Kan.  65;  Bill  v.  Denver,  29  Fed. 
Rep.  344;  San  Francisco  Oas  Co.  v.  JSan  Fran- 
cisco, 9  Cal.  453;  State  Board  of  Agriculture  v. 
OiUzens  Street  iJ.  Go,  47  Ind.  407;  Thayer  v. 
Boston,  19  Pick.  511;  Hahn  v. Belleme (Ky.)8. 
S  W.  Rep.  182;  Moore  v.  Neui  Ywk,  78  N,  Y. 
238;  2  Dill.  Mun.  Corp.  §  986;  Baldwin  v.  Os- 
wego, 2  Keyes,  182;  Oumming  Y.Brooklyn,  11 
Paige,  596;  Frush  v.  Ekut  Portland,  6  Or.  281; 
North  Pacific  Lumbering  A  Mfg.  Co.  Y.Fast 
Portland,  14  Or.  8;  Imler  v.  Springfield,  80  Mo. 
App.  669. 

After  the  most  careful  examination  of  this 
case  that  I  have  been  able  to  give  it,  and  after 
considerable  doubt  and  hesitancy,  I  have 
reached  the  conclusion  that,  under  the  facts 
disclosed  by  the  amended  complaint,  the  City 
is  liable,  and  this  upon  the  decided  weight  of 
authority.  The  power  and  duty  is  enjoined 
upon  the  common  council  of  the  City  to  im- 
prove the  streets,  and  to  keep  them  in  a  suit- 
able state  of  repair.  Permission  is  given  to 
levy  the  cost  of  such  improvement  on  the  ad- 
jacent property,  but  it  is  nowhere  declared  in- 
the  charter  that  it  must  do  it  in  that  way,  or 
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that  it  is  precluded  from  doing  it  in  any  other. 
And  where  the  City  has  proceeded  in  the  ut- 
most good  faith  with  its  improvements,  and 
the  contractor  has  f aJfiUed  all  of  his  engage- 
ments with  the  City,  I  am  unwilling  to  say  that 
he  shall  not  be  paid  because  of  a  technical  de- 
fect in  the  nouce,  which  ordinary  judgment 
and  saeacity  could  hardly  guard  agamst.  Be- 
sides, 1  do  not  think,  under  the  charter,  this 
techm'cal  defect  in  the  notice  destroyed  or  im- 
paired the  power  of  the  City  to  contract.  That 
power  inheres  in  every  corporation,  and  is  co- 
extensive with  its  corporate  powers;  but  i?i  this 
instance  we  do  not  have  to  depend  on  implica- 
tion.  The  power  is  conferred  in  the  plainest 
and  most  comprehensive  terms.  The  defend- 
ant's claim  is  not  that  the  general  power  did 
not  exist,  but  there  was  a  slight  departure  from 
the  authority  confen^ed  in  the  particular  al- 
readv  pointed  out,  and  for  that  reason  the 
whole  proceeding  was  ultra  vires  and  void. 
Under  the  circumstances  of  this  case,  I  am  un- 
able to  accede  to  this  argument.  Nor  Is  a  cor- 
poration always,  and  in  every  way,  allowed  to 
avail  itself  of  this  plea. 

Said  Allen,  J.,  in  WJiitney  Arms  Co.  v,  Bar- 
Una,  63  N.  Y.  62:  "The  plea  of  ultra  vires 
should  not,  as  a  general  rule,  prevail,  whether 
interposed  for  or  against  a  corporation,  when 
it  would  not  advance  justice,  but,  on  the  con- 
trary, would  accomplish  a  legal  wrong." 

The  respondent  relies  upon  Springfield  Mill- 
ing Go.  V.  Lane  Covnty,  6  Or.  265.  That  was  a 
case  where  a  superintendent  of  a  bridge  with 
power  to  let  a  contract  for  its  construction  and 
superintend  it,  purchased  lumber  without  au- 
thority, and  used  it  in  the  construction  of  the 
approaches  to  the  bridge,  and  it  was  held  that 
ikne  County  was  not  liable  on  two  grounds: 
(1)  it  was  a  case  where  the  letting  must  have 
been  to  the  lowest  bidder;  and  (2)  Powers,  the 
superintendent,  exceeded  his  authority.  The 
principle  of  the  case  does  not  seem  to  me  to  be 
controlling  here. 

Saxton  V.  8i.  Joseph,  60  Mo.  158,  is  another 
case  relied  upon  by  the  defendant.  That  was 
a  case  where  the  common  council  adopted  a 
resolution  ordering  the  city  engineer  to  let  a 
contract  for  macadamizing  a  street,  without 
the  concurrent  action  of  the  mayor,  and  it  was 
held  the  city  was  not  liable,  the  court  holding 
that  the  concurrence  of  the  mayor  was  neces- 
sary to  give  any  validity  to  the  proceeding. 

Swift  V.  WiUiamsburgh,  24  Barb.  427,  is  an- 
other case  relied  upon  by  the  defendant.  In 
that  case  the  city  was  not  authorized  to  take 
any  proceeding  whatever  to  open,  regulate, 
grade  or  pave  any  street  or  avenue,  except  upon 
petition  sijB^ned  by  one  third  of  the  persons  own- 
ing land  situated  within  the  assessment  limits. 
The  council  proceeded  without  such  petition, 
and  the  city  was  held  not  liable,  and  properly 
so.  In  that  case  the  court  expressly  draws  the 
line  of  distinction  between  cases  where  a  gen- 
eral power  is  conferred  and  one  where  it  is  of 
a  more  limited  nature,  and  cites  Wetmore  v. 
Campbell,  2  Sandf.  344,  and  Manice  v.  New 
York,  8  N.  Y.  130,  as  examples. 

McCuUough  V.  Brooklyn,  23  Wend.  458,  is  an- 
other case  relied  upon  by  the  defendant.  That 
was  a  case  where  the  corporation  took  the  land 
of  the  plaintiff  for  a  street,  which  it  was  au- 
thorized to  do,  and  to  assess  the  damages  upon 
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the  property  benefi ted.  The  complaint  alleged 
every  fact  except  the  payment  of  the  award, 
but  the  court  held  that  this  fact  ought  also  to 
have  been  averred.  The  court  further  held  in< 
that  case  that  it  was  the  duty  of  the  common 
council  to  take  the  necessary  measures  to  have 
the  sums  assessed  collected,  and  for  the  nee- 
lect  of  that  duty  an  action  on  the  case  would  lie. 

After  this  examination  of  the  preceding 
part  of  the  charter,  and  of  the  authorities,  we 
can  better  appreciate  the  force  and  meaning  of 
section  5,  art.  6,  of  the  Charter.  So  much  of 
that  section  as  is  supposed  to  be  controlling  by 
the  defendant's  counsel  is  as  follows:  "In  case 
the  notice  be  for  the  improvement  of  a  street 
or  part  thereof,  the  council  may  proceed  to  as- 
certain and  determine  the  probable  cost  of 
making  such  improvement,  and  assess  upon 
each  lot  or  part  thereof  liable  therefor  its  pro- 
portionate share  of  such  cost."  A  different 
form  of  expression  is  used  in  the  succeeding 
sections  in  reference  to  the  assessments  upon 
lots.  When  the  probable  cost  of  the  improve- 
ment has  been  ascertained  and  determined,, 
and  the  proportionate  share  thereof,  for  each 
lot  or  part  of  lot,  has  been  assessed  as  herein 
provided,  the  council  must  declare  the  same 
by  ordinance.  Section  6.  The  docket  of  city 
liens  is  a  book  in  which  must  be  entered,  etc. 
Section  7.  These  forms  of  expression  are  not 
necessarily  conclusive,  but  I  think,  where  the- 
meaning  of»the  charter  is  not  free  from  doubi,. 
they  have  weight  in  determining  the  question. 

I'here  are  two  cases  in  this  court  involving 
the  liability  of  the  City  of  East  Portland  under 
its  charter  for  work  done  on  its  streets  to  im- 
prove the  same.  The  first  is  Fnish  v.  East 
Poriiand,  supra.  In  passing  on  this  case  the- 
court  says:  "It  will  be  observed  that,  though 
the  improvements  were  local,  there  is  nothing 
in  the  contract  to  show  that  it  was  in  the  minds 
of  the  contracting  parties  at  the  time  the  same 
was  entered  into  that  a  special  and  local  tax 
was  to  be  resorted  to  in  order  to  raise  the  fund 
from  which  the  warrants  were  to  be  paid.  The 
contract  provided  simply  that  the  respondent 
should  do  certain  work  at  a  stipulated  price, 
and  that,  upon  its  completion  and  acceptance, 
the  city  would  pay  him  the  contract  price 
through  the  instrumentality  of  warrants  to  be 
drawn  upon  a  fund  which  the  city  agreed  to- 
provide  for  the  purpose  of  liquidating  the 
same." 

The  force  of  this  language  is  too  plain  for 
controversy.  It  clearly  recognizes  the  power 
of  the  City  to  create  a  liability  against  itself 
for  work  in  improving  its  streets,  and  for  which 
it  may  be  generally  liable  without  first  making 
a  local  assessment  from  which  alone  the  liabil- 
ity is  to  be  discharged.  And  in  Nortit,  Pacifle 
Lumbering  A  Mfg,  Co,  v.  East  Portland,  supra, 
this  court  felt  compelled  to  adhere  to  Ftusfi  v. 
East  Portland.  So  that  in  every  view  of  the 
subject,  whether  on  the  construction  of  the 
charter  alone,  or  the  general  principles  of  law, 
or  the  adjudged  ca.ses  in  this  court,  the  defend- 
ant is  liable  on  the  facts  before  us. 

The  Judgment  of  the  court  below  must  therefore 
be  reversed,  and  the  cause  remanded  for  further 
proceedings. 

Lord*  J.,  concurring: 

For  the  purposes  of  this  case  it  may  he  ad- 
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mitted  that  a  municipal  corporation  cannot 
<x>ntract  in  any  other  mode  than  is  authorized 
by  its  charter.  When,  to  make  a  contract  for 
the  improvement  of  a  street,  and  to  provide  the 
funds  to  pay  for  it,  the  charter  prescribes  it 
shall  only  be  done  by  local  assessments  on  the 
abutting  property,  this  amounts  to  a  direct  in- 
hibition against  making  any  contract  for  such 
improvements  only  as  such  mode  is  pursued, 
and  the  failure  or  omission  of  the  city  to  create 
the  fund  from  the  sources  indicated  to  pay  for 
-such  improvements,  when  made,  will  not  sub- 
ject the  city  to  any  general  liability  therefor. 
The  reason  is  plain.  As  the  city  is  without 
any  seneral  power  to  contract  for  and  provide 
the  funds  to  pay  for  such  improvements,  ex- 
cept by  way  of  local  assessments,  it  necessarily 
results  that  it  cannot  be  subject  to  any  general 
liability.  To  subject  the  city  to  a  general  lia- 
bility, there  must  be  some  general  power  under 
which  it  would  be  authorized  to  raise  the  funds 
to  pay  for  such  improvements.  But  where 
«uch  general  power  is  conferred,  and  an  im- 
provement is  projected  to  be  paid  for  out  of 
funds  to  be  derived  from  local  assessments,  and 
the  city  authorities  upon  whom  is  devolved  the 
^uty  neglect  or  fail  to  take  the  requisite  pro- 
•ceeaings  to  create  the  lien  which  is  to  supply 
the  funds  to  pay  for  such  improvement,  the 
improvement  being  within  the  scope  of  tiiegen- 
•eral  power  of  the  corporation,  independent  of 
the  special  mode  by  local  assessments,  such 
neglect  or  omission,  after  the  improvement  is 
made,  will  subject  the  city  to  a  general  liabil- 
ity to  pay  therefor. 

By  the  charier  of  East  Portland  the  trustees 
are  authorized  and  empowered  to  improve 
streets,  parts  thereof,  etc. ;  and  to  do  this  it  is 
■expressly  given  full  power  to  provide  every- 
thing necessary  to  the  exercise  of  the  powers 
granted,  which  necessarily  includes  the  right 
to  levy  taxes  and  pay  for  such  improvements 
^f  its  streets  out  of  the  general  fund.  In  a 
word,  the  general  power  is  given  to  make  street 
improvements,  and  to  provide  the  means  of 
paying  therefor.  In  addition  to  this,  there  is 
also  conferred  the  power  to  make  such  im- 
provements, etc.,  of  streets  by  means  of  local 
assessments,  or  the  creation  of  liens  upon  the 
property  of  abutting  owners,  as  prescribed  by 
section  2  et  teg.  As  this  last  mode  involves 
that  kind  of  interference  with  individual  right 
of  property  as  subjects  it  to  liens  for  local  aa- 
aessments  upon  the  theory  of  benefits  received, 
such  powers  can  only  be  exercised  where  it  is 
expressly  conferred,  and  the  mode  of  its  exer- 
cise prescribed.  Hence,  to  enable  the  City  to 
make  improvements  by  means  of  local  assess- 
ments upon  the  adjoining  property,  it  was  nec- 
essary to  expressly  confer  the  power  and  the 
mode  of  its  exercise,  as  without  it  the  City 
would  be  confined  to  the  general  power.  Such 
special  mode  of  making  such  improvements, 
and  supplying  the  funds  to  pay  for  them,  is 
not,  therefore,  exclusive,  but  it  was  inserted  in 
the  charter  ex  ret  necessitate, — because  it  must 
be  there  to  authorize  the  City  to  make  such 
improvements  by  local  assessments;  but  its  ex- 
istence does  not  abate  or  nullify  the  general 
power  conferred,  as  both  may  coexist  without 
<5onflict,  and  be  exercised  as  justice  may  re- 
•quire.  So  that,  according  to  my  view,  there  is 
the  general  power  conferred  on  the  corporation 
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to  make  such  Improvement  of  streets  or  partt 
of  streets,  and  to  pay  therefor  without  resort  to 
the  special  mode  by  local  assessments.  And  if 
the  corporation  contract  for  such  improve- 
ments, and  the  improvements  are  made,  but  are 
to  be  paid  for  by  local  assessments  upon  abut- 
ting property,  and  the  City  fails  to  perform  ita 
duty  by  doing  the  acts  prescribed  by  the  char^ 
ter  to  supply  such  fund,  such  negligence  or 
omission  of  duty  will  subject  it  to  a  general  li- 
ability. 

In  Norik  Pacific  Lwmbering  A  Mfg,  Co,  ▼. 
EoMt  Portland,  14  Or.  6,  7,  while  the  personal 
opinion  was  expressed  that  the  city  did  not  have 
any  power  to  contract  for*  a  street  improve- 
ment, it  was  held  that  where  it  undertook  to 
provide  for  the  payment  of  such  improvement 
by  local  assessments,  but  failed  or  neglected  to 
perform  the  required  acts  intended  to  supply 
such  fund,  a  general  liability  attached  in  con- 
sequence thereof.  The  language  of  Mr,  Jus- 
tice Thayer  in  that  case  is:  **I  do  not  think  it 
[the  city]  has  any  power  to  enter  into  any  such 
engagements  for  the  improvement  of  a  street; 
but  it  does  undertake  to  perform  all  the  acta 
required  by  the  charter  intended  to  supply  the 
requisite  fund  to  defray  the  expense  attending 
it;  and  a  failure  to  comply  with  any  of  the  re- 
quirements of  the  charter  by  which  the  fund 
may  be  realized  would  subject  it  to  a  general 
liability." 

My  concurrence  in  that  result  rests  upon  the 
principle  that  the  right  to  subject  the  City  to  a 
general  liability  is  based  upon  the  general  pow- 
er conferred  to  make  such  improvement,  and 
to -defray  the  expenses  thereof  out  of  the  gen- 
eral fund;  for  if  the  City  has  not  such  general 
power,  but  is  confined  exclusively  in  making 
and  defraying  the  expenses  of  such  improve- 
ments to  the  fund  derived  from  local  assess- 
ments upon  abutting  property,  there  would  be 
no  authority,  even  though  there  was  a  failure 
to  perform  all  the  required  acts  intended  to 
provide  such  fund,  and  to  subject  the  acts  to  a 
general  liability.  It  would  be  vltra  vires,  and, 
m  my  judgment,  the  case  in  14  Or.  supra,  could 
not  be  sustained.  The  right  to  subject  the  City 
to  a  geuersd  liability  finds  its  authority  in  the 
general  power  conferred  to  make  such  improve- 
ments; as  without  it  such  improvements  could 
only  be  authorized  in  the  special  mode  pre- 
scribed, which  would  necessarily  be  exclusive, 
and  could  only  be  paid  for  out  of  the  funds  de- 
rived from  local  assessments.  Unless,  there- 
fore, the  City  has  the  general  power  to  make 
such  improvements,  the  court  could  not  sub- 
ject it  to  a  general  liability,  as  it  did  in  the  case 
referred  to,  where  the  fund  to  pay  for  such 
improvements  was  to  be  derived  from  local  as- 
sessments, which  failed,  by  reason  of  neglect,  to 
comply  with  the  requirements  of  the  charter. 
But,  according  to  my  construction  of  the  char- 
ter, I  understand  the  City  has  the  general  pow- 
er expressly  conferred  to  make  such  improve- 
ments, and  to  do  all  acts  or  things  necessary  to 
effect  that  object,  as  well  as  the  special  power 
to  make  such  improvements,  and  to  defray  the 
expenses  attending  it  by  local  assessments  upon 
the  abutting  property;  and  when  such  special 
power  has  not  been  pursued  by  reason  of  neg- 
lect or  omission  of  the  city  authorities  to  take 
the  proper  steps  to  create  the  fund  to  pay  for 
the  improvement,  when  the  contract  for  such 
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improvements  has  been  fully  performed  on  the 
part  of  the  contractor,  that  the  City  may  be 
subject  to  a  general  liability,  because  tbe  im- 
provement made,  and  of  which  the  City  has 
the  benefit,  was  within  the  scope  of  its  general 
powers,  and  for  which  the  City  could  have  pro- 
vided and  paid  out  of  the  general  funds.  It 
may  be  true  that  it  imposes  some  hardship 
when  an  improvement  is  projected,  the  ex- 
penses of  which  are  to  be  dedfrayed  by  local  as- 
sessments, that  all  should  be  taxed  for  the  fail- 
ure of  the  city  officers  to  do  tbeir  duty;  but  it 
Is  a  greater  hardship  that  he  who  performs  the 
labor  or  supplies  the  materials,  or  both,  for 
making  such  improvements,  and  of  which  the 
City  has  the  possession  and  benefit,  should  go 
without  his  pay,  especially  when  the  evil  com- 
plained of  may  be  remedied  by  procuring 
proper  legislative  authority  to  make  a  valid 
Teassessnicnt  of  the  property  in  view  of  an  as- 
aessment  that  is  insufficient  or  defective,  and 
thereby  provide  for  reimbursement. 

Thayer.  Ch.  J,,  dissenting: 

I  am  unable  to  concur  in  the  opinion  of  the 
majority  of  the  court  delivered  herein.  My 
dissent,  however,  is  from  the  premises  from 
which  the  opinion  is  deduced.  Tbe  premises 
daimed  are  that  the  City  of  East  Portland  has, 
under  its  charter,  general  power  to  improve  its 
streets,  and  defray  the  expenses  thereof  out  of 
the  general  fund  of  the  City.  If  this  were  so, 
then  there  would  be  no  ground  of  disagreement 
between  my  learned  associates  and  myself. 
But  it  seems  to  me  that  no  one  can  carefully 
read  the  charter  aod  arrive  at  such  a  conclu- 
sion. Tbe  charter  does  empower  the  common 
council  of  the  City,  among  other  things,  **to 
improve  the  sidewalks,  pavements,  streets  and 
parts  of  streets,  within  the  limits  of  tbe  Citv, 
making  full  or  partial  Improvement  thereof." 
Section  1,  art.  6,  Charter. 

If  this  section  stood  alone,  it  might  warrant 
the  a.«sumption  claimed,  but  the  subsequent 
provisions  of  the  charter  point  out  the  mode  in 
which  the  power  is  to  be  exercised,which,  under 
^M  rules  of  construction  in  such  cases,  becomes 
tbe  measure  of  the  power  conferred. 

Section  2,  same  article  of  the  Charter,  pro- 
vides as  follows:  *•  When  any  improvements 
mentioned  in  the  f  reoeding  section  are  to  be 
made  tbe  council  shall  cause  the  recorder  to 
give  notice  of  the  same  by  publishing  a  notice 
for  fifteen  days  previous  to  the  undertaking  of 
such  improvement,"  etc.  "  Such  notice  must 
specify  with  convenient  certainty  the  street  or 
part  of  street  proposed  to  be  improved,  or  of 
which  the  erades  proposed  to  be  established  or 
Altered,  and  the  kind  of  improvement  to  be 
made."  Section  8,  same  article,  provides  that, 
^'within  ten  days  from  the  final  publication  of 
fluch  notice,  the  owners  of  a  majority  of  the 
property  adjacent  to  such  street  or  part  thereof, 
as  the  case  may  be,  may  make  and  file  with  the 
recorder  a  written  remonstrance  against  the 
proposed  improvement,  grade  or  alteration 
thereof,  and  thereupon  the  same  shall  not  then 
be  further  proceeded  with  or  made."  Section  4, 
same  article,  provides  that  "if  no  such  remon- 
strance as  provided  for  in  the  preceding  section 
be  made,  the  council  at  its  earliest  convenience, 
within  six  months  from  the  final  publication 
of  tbe  notice  mentioned  in  section  2,  of  this 
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article,  mav  establish  the  proposed  grade  or 
alteration  thereof,  or  commence  to  make  the 
proposed  improvement,  as  herein  provided." 

These  several  sections  of  the  charter,  taken 
together,  show  to  my  mind,  beyond  any  doubt, 
that  the  common  council  of  the  City  has  no  au* 
thority  to  improve  any  of  the  streets  thereof, 
or  to  establish  or  alter  the  grade  of  any  street, 
without  causing  the  notice  to  be  published  as 
provided  in  said  section  2;  and  then  the  proposed 
improvement  of  a  street,  or  establishment  or 
alteration  of  the  grade  of  a  street,  may  be  de- 
feated by  remonstrance,  as  provided  in  said 
section  8.  The  claim  by  the  majority  mem- 
bers of  the  court,  that  publishing  the  notice 
and  complying  with  the  other  conditions  of  the 
charter  is  only  necessary  where  the  cost  of  the 
improvement  is  made  chargeable  upon  the 
property  adjacent  to  the  street,  cannot  be  main- 
taiDed.  There  is  no  language  in  the  charter 
which  warrants  any  such  construction,  nor  will 
such  a  doctrine  lo^call;^  hold  together.  The 
requirement  of  publication  of  the  notice  applies 
the  same  to  the  proposed  establishment  or  al- 
teration of  the  grade  of  a  street  as  it  does  tc 
the  improvement  of  a  street,  and  the  cost  of 
the  former  is  not  chargeable  upon  adjacent 
property  in  any  case.  Section  30,  same  article, 
provides  in  express  terms  that  "the  cost  of  es- 
tablishing or  altering  the  grade  of  any  street  or 
part  thereof  shall  be  paid  out  of  the  general 
fund  of  the  City." 

It  follows,  therefore,  that  if  the  improvement 
of  a  street  could  be  made  chargeable  upon  the 
general  fund  of  the  City,  the  publication  of  the 
required  notice  of  the  proposed  improvement 
would  be  necessary  in  order  to  confer  power 
upon  tbe  common  council  to  undertake  such 
improvement.  Again,  section  27,  same  article, 
provides  when  such  notice  may  be  dispensed 
with.  It  says:  "The  proceedings  authorized 
by  this  article  for  the  establishment  or  altera- 
tioD  of  a  grade,  or  the  improvement  of  a  street 
or  a  part  thereof,  may  be  taken  and  had  with- 
out giving  the  notice  prescribed  in  section  2  of 
this  article,  whenever  the  owner  or  owners  of 
two  thirds  of  the  adjacent  property  shall  in 
writing  petition  the  council  therefor." 

When  the  charter  declares  expressly  in  what 
cases  the  notice  need  not  be  given,  ought  this 
court  to  undertake  to  say  that  the  notice  need 
not  be  given  in  any  other  case?  It  will  be  an 
unfortunate  period  in  civil  affairs  when  the  of- 
ficers of  a  public  corporation  are  accorded  the 
right  to  bind  the  corporation  except  in  the 
manner  specilically  pointed  out  by  law. 

But  the  charter  of  the  City  of  East  Portland, 
I  maintain,  provides  that  tbe  cost  of  tbe  im- 
provement of  the  streets  within  its  limits  shall 
be  made  chargeable  upon  the  adjacent  proper- 
ty, and  that  no  part  of  it  can  rightfully  be  paid 
out  of  the  general  fund  of  the  City,  except  in 
the  establishment  of  the  grade  and  one  other 
special  instance. 

Section  5  of  said  article  6  of  the  Charter  pro- 
vides as  follows:  "  In  case  the  notice  be  for  the 
improvement  of  a  street  or  part  thereof,  the 
council  may  proceed  to  ascertain  and  determine 
the  probable  cost  of  making  such  improvement, 
and  assess  upon  each  lot,  or  part  thereof,  liable 
therefor,  its  proportionate  share  of  such  costs. 
And,  if  the  council  shall  adjudge  that  any 
such  lot  or  part  of  lot  would  not  be  benetited 
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bT  the  improyement  in  the  full  sum  of  the  cost 
of  mtU^iog  the  same  upon  the  half  of  the  street 
abutting  upon  such  lot  or  part  of  lot,  the  coan- 
dl  shall  assess  upon  such  lot  or  part  of  lot,  as 
its  proportionate  share  thereof,  such  sum  only 
as  It  shall  find  [the]  lot  or  part  of  lot  to  be  ben- 
efited by  such  improvement." 

Section  18,  same  article,  provides:  "  Each  lot 
or  part  thereof,  within  the  limits  of  a  proposed 
street  improvement,  shall  be  liable  for  the  full 
costs  of  making  the  same  upon  the  half  of  the 
street  in  front  of  and  abutting  upon  it,  and  also 
for  a  proportionate  share  of  the  cost  of  improv- 
ing the  intersections  of  two  of  the  streets  bound- 
ing the  block  in  which  such  lot  or  part  thereof 
is  situated,  unless  the  council  shall  have  deter- 
mined that  such  lot  or  part  thereof  will  not  be 
benefited  by  such  improvement  in  the  full  sum 
of  such  costs,  in  which  case  such  lot  or  part 
thereof  shall  be  liable  for  so  much  of  said  cost 
only  as  the  council  shall  have  found  the  same 
to  be  benefited  thereby;  and  the  further  cost  of 
making  said  improvement  in  excess  of  the  ben- 
efits so  found  shall  be  paid  from  the  general 
fund  of  the  City." 

These  two  sections  show  unmistakably  that 
the  cost  of  the  improvement  of  a  street  is  to  be 
borne  by  the  adjacent  lot-owners,  except, where 
the  council  shall  determine  that  a  lot  or  part 
thereof  will  not  be  benefited  by  such  improve- 
ment in  the  full  sum  of  the  costs  of  making 
the  same  upon  the  half  of  the  street  in  front 
of  an^  abutting  upon  it,  then  it  shall  only  be 
liable  for  so  much  thereof  as  the  council  has 
determined  that  it  was  benefited  by  the  im- 
provement; "and  the  further  cost  of  making 
said  improvement,  in  excess  of  the  benefits  so 
found,  shall  be  paid  from  the  general  fimd  of 
the  City."  It  would  be  very  remarkable,  it 
seems  to  me,  if  the  whole  cost  of  a  street  im- 
provement could  be  made  chargeable  against 
the  general  fund  of  the  City,  when  the  charter 
points  out  where  a  portion  of  it  can  be  paid 
therefrom,  and  makes  the  lot-owners  liable  for 
the  payment  of  the  entire  residue.  The  ex- 
pression of  one  thing,  in  such  cases,  is  general- 
ly supposed  to  be  the  exclusion  of  another. 

But  again,  section  29,  same  article,  provides: 
"  The  common  council  is  authorized  to  repair 
any  improved  street  or  part  thereof  whenever 
it  deems  expedient,  and  the  cost  of  the  same 
shall  be  paid  out  of  the  street  repairing  fund, 
such  repairs  to  be  made  under  the  direction  of 
the  street  commissioner,  and  paid  for  accord- 
ingly." 

The  clear  inference  from  this  latter  section 
is  that  the  common  council  is  not  authorized 
to  repair  an  unimproved  street.  Nor  has  the 
common  council  authority  to  improve  a  street 
which  has  been  once  improved.  Section  28, 
art.  6,  of  the  Charter,  is  decisive  upon  that 
point.  Taking  these  several  provisions  of  the 
charter  together,  it  is  apparent  that  the  Leeris- 
lature  intended  by  the  Act  to  provide  a  specific 
mode  for  the  improvement  of  the  streets  of  the 
City,  and  to  designate  the  class  of  persons  who 
should  bear  the  main  burden  of  it;  and,  having 
prescribed  the  manner  in  which  it  shall  be  done, 
no  argument  need  be  produced  to  prove  that 
the  common  council  of  the  City  cannot  pursue 
any  other  course.  Nor  did  the  common  coun- 
cil attempt  in  this  case  to  follow  any  other 
mode  than  that  pointed  out  in  the  charter,  but 
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it  failed  to  comply  with  the  requirements  or 
that  instrument,  and  hence  its  efforts  in  that 
direction  were  a  nullity.  Its  acts  were  no  mor» 
binding  upon  the  City  than  upon  the  lotK>wner» 
whose  lots  abutted  upon  the  street  proposed  to 
be  improved. 

Newbery  v.  Fox^  87  Minn.  141,  is  a  very  sim- 
ilar case  to  this.  There  it  seems,  from  the 
facts  disclosed  in  the  opinion,  that  the  town 
council  of  Taylors  Falls,  a  municipal  corpora- 
tion, entered  into  a  contract  with  one  Fox  for 
the  grading  of  a  street;  that  Fox  did  the  work 
in  good  faith,  and  was  told  by  the  members  of 
the  council  before  he  did  the  work  that  he  had 
a  good  and  valid  contract.  But  it  appeared 
that  the  contract  was  entered  into  without  any 
order  having  been  first  made  requiring  the- 
owners  of  the  real  estate,  or  occupants  of  such 
real  estate,  in  front  or  adjacent  to  where  the  im- 
provement was  made,  to  make  or  cause  it  to  be- 
made,  or  opportunity  given  them  to  make  it. 
This  failure  upon  the  part  of  the  town  council 
was  held  fatal  to  the  contract  The  court  there- 
said  (Dickinson,  J.)  that  "not  only  was  the  par- 
ty entering  into  this  contract  legally  chargeable- 
with  notice  that  by  the  public  charter  the  au- 
thority of  the  council  was  thus  restricted,  but 
the  allegations  in  the  complaint  that  the  plain- 
tiff warned  the  defendant  that  the  contract  waa^ 
void  before  he  commenced  to  perform  it  are- 
admitted  by  the  answer.  The  doctrine  of  vXtra 
virei  has,  with  good  reason,  being  applied  with 
greater  strictness  to  municipal  bodies  than  to 
private  corporations,  and,  in  general,  a  muni- 
cipality is  not  estopped  from  denying  the  va- 
lidity of  a  contract  made  by  its  officers,  when 
there  has  been  no  authority  for  making  such, 
contract." 

It  was  claimed  upon  the  rehearing  that  the 
contract  attempted  to  be  made  on  behalf  of  th& 
City  of  East  Portland,  and  the  parties  who  un- 
dertook to  make  the  improvement,  although 
void  as  to  the  lot-owners,  was  good  as  between 
the  City  and  the  contractors,  and  the  majority 
members  of  the  court  seem  to  sanction  that 
theory.  Such  a  view  is  altogether  too  artificial 
for  my  comprehension.  How  a  single  agree- 
ment can  be  valid  and  binding,  and  at  the  same 
time  utterly  void,  is  past  my  understanding. 
I  am  aware  that  difi'erent  obligations  may  arise 
out  of  a  general  transaction  which  affects  dif- 
ferent parties,  and  that  some  of  them  ma^  bind 
and  others  not;  but  how  a  proceeding  instituted 
by  the  agents  of  a  public  corporation,  acting 
under  mere  statutoiy  authoritv,  can  bind  the 
corporation,  when  it  la  irregular  and  void  aa 
to  the  parties  mainly  interested  in  the  affair,, 
and  upon  whom  the  statute  casts  the  primary 
liability,  I  am  unable  to  discover.  I  think  it  ia 
a  wholesome  doctrine  that  parties  who  attempt 
to  contract  with  such  agents  should  be  required 
to  ascertain  whether  or  not  the  agents  are  au- 
thorized to  make  the  contract  before  proceeding 
to  perform  it.  That  doctrine  had  the  approval 
of  this  court  in  Springfield  Milling  Co,  v.  Lane 
County,  5  Or.  265.  The  court  there  said: 
**  This  rule  may  sometimes  work  a  hardship 
upon  a  contractor  who,  without  having  con- 
sidered whether  the  law  has  been  complied 
with  or  not,  has  performed  labor  or  furnished 
material  for  a  public  corporation,  and  expects 
compensation  therefor,  the  same  as  if  it  had 
been  done  or  furnished  for  a  private  individual 
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Bat  neycrtheless  the  aathorities  hold  that  a 
contractor,  do  less  than  the  officers  of  a  munic- 
ipal corporation  when  dealing  in  a  matter  ex- 
pressly provided  for  by  law.  must  see  to  it  that 
the  law  is  complied  with.  Where  work  is  done 
-without  authority  upon  the  streets  of  a  city  Ha- 
1>ility  does  not  follow  because  the  streets  may 
l)e  improved  thereby  or  their  use  continued. 
Such  continued  use  constitutes  no  such  evi- 
•dence  of  acceptance  as  to  create  a  liability 
iigainst  the  coriK>ration.'' 


The  financial  condition  of  our  cities  is  bad 
enough  now;  and,  if  their  officers  are  allowed 
loose  rein  to  engage  in  enterprises  and  create 
obligations  against  them  without  regard  to  re- 
strictions as  to  the  mode  of  procedure  to  be 
pursued,  irretrievable  bankruptcy  and  ruin  will 
certainly  follow.  I  think  the  Judgment  ap- 
pealed irom  should  be  afOrmed. 
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M  cannot  be  asked*  even  on  cross- 
examination,  oonoeralD^r  his  knowledge  ot  the 
ooDduot,  or  of  partioular  acts,  of  a  defendant  or 
other  person  whose  character  is  involved  in  the 


(November  28, 1889.) 

APPEAL  by  defendant  from  a  judgment  of 
the  City  Court  of  Mobile  convicting  him 
tipon  an  indictment  for  larceny.    Reversed. 
The  case  sufficiently  appears  in  the  opinions. 
Mr,  John  E.  HitcheU  for  appellant. 
Mr.  W.  L.  Martin,  Atty-Qen,,   for  the 
^tate. 

MeClellan,  J,,  delivered  the  opinion  of  the 
•court: 

Appellant,  defendant  below,  was  convicted 
-on  an  indictment  charging  him  with  larceny 
from  a  tug-boat,  under  section  8789  of  the  Code. 
On  the  tnal  defendant  introduced  one  Chand- 
ler, who  testified  that  be  knew  the  general 
-character  of  the  accused  in  the  neighborhood 
in  which  he  lived,  and  that  it  was  "  very  good." 
This  witness,  on  cross-examination,  was  asked 
by  the  solicitor  whether  he  "didn't  know  that 
the  defendant  used  to  run  away  from  home  for 
weeks  and  months  at  a  time,  and  his  father  had 
to  send  and  bring  him  iMick/'  and  replied: 
"  Yes;  he  used  to  go  off  for  a  week  or  so  at  a 
time,  but  I  used  to  tell  his  father  where  he  was; 
and  this  is  all  I  ever  heard  against  him." 

The  defendant  objected  to  the  interrogatory, 
and  moved  to  exclude  the  answer,  but  both  his 
objection  and  motion  were  overruled,  and  the 
•evidence  allowed  to  go  to  the  jury.  This  action 
of  the  court  was  duly  excepted  to,  and  is  now 
presented  for  our  consideration. 

The  doctrine  is  too  familiar  to  require  sup- 
port, from  a  citation  of  texts  or  adjudged  cases, 
that  character,  good  or  bad,  can  only  be  estab- 
lished by  evidence  of  general  reputation.  The 
issue  involved,  when  it  is  sought  to  influence 
the  verdict  of  jurors  by  inviting  their  consid- 
eration of  the  good  character  of  the  defendant, 
embraces  no  element  of  conduct,  but  is  met  and 
filled  solely  by  the  repute  in  which  the  person 
inquired  about  is  hdd  in  the  community  in 
which  he  lives.  Conduct  doubtless  is,  in  all 
-cases,  to  a  greater  or  less  degree  the  basis  of 
Teputation, — the  efficient  cause  of  whatever  im- 
•«  L.  R.  A. 


pression  has  been  made  on  the  community 
touching  the  qualities  of  the  man;  but  it  is  this 
resultant  of  conduct,  and  not  conduct  itself, — 
whether  regard  be  had  to  a  ^neral  course  of 
life  or  to  particular  acts, — which  may  goto  the 
jury  in  a  given  case  to  aid  them  in  arriving  at 
a  just  conclusion  as  to  the  fact,  and  in  some  in- 
stances the  degree,  of  guilt  The  law  draws  no 
inferences,  nor  permits  the  jury  to  indulge  in 
speculations,  as  to  ^uilt  or  innocence,  in  respect 
to  the  act  chargeo,  from  the  fact  that  the  ac- 
cused has  or  has  not  been  guilty  of  other  acts, — 
except  in  certain  cases,  whofly  foreign  to  the 
question  of  character;  or  that  his  walk  in  life 
has  been  exemplary  or  the  reverse.  And  a 
witness  to  character  cannot  speak  of  particular 
acts,  or  even  the  course  of  conduct  of  the  person 
inquired  about,  but  is  confined  to  a  statement 
of  general  reputation  in  the  neighborhood  in 
which  he  lives.  The  rule  applies  with  equal 
force  to  original  and  rebutting  testimonv.  The 
issue  is  good  or  bad  repute,  and  to  this  each 
partv  is  confined.  Similarly,  the  cross-exam- 
ination of  a  character  witness  must  be  con- 
ducted within  the  limits  of  this  inquiry.  The 
cardinal  rule  applicable  to  cross-examination  is 
that  while  it  may  take  a  wider  ran^e  in  the  case 
than  was  coverea  by  the  examination  in  chief, 
and  even  elicit  facts  not  before  in  evidence,  it 
must  still  "  relate  to  facts  in  issue,  or  relevant, 
or  deemed  to  be  relevant,  thereto."  Stouden- 
meier  v.  WilliamMn,  29  Ala.  558;  2  Brick.  Dig, 
549,  §  125. 

It  is  manifest  that  where  good  or  bad  repute 
is  the  issue,  and  this  issue  ia  incapable  of  being 
solved,  either  way,  by  evidence  of  conduct  or 
particular  acts,  such  evidence  is  wholl v  beyond 
the  inquiry,  and  irrelevant.  The  only  excep- 
tion to  the  general  rule  last  stated,  which  bears 
any  relation  to  the  matter  we  are  considering, 
is  that  irrelevant  questions,  which  tend  to  test 
the  accuracy,  veracity  or  credibility  of  the  wit- 
ness, may  sometimes  be  asked  on  cross-exam- 
ination. 

It  is  inconceivable  that  the  accuracy  or  cred- 
ibility of  a  witness,  who  has  testified  to  a  fact 
which  does  not  in  anv  degree  rest  in  evidence 
of  conduct,  can  be  impeached  bv  any  sort  or 
amount  of  proof  as  to  conduct,  lliere  is  a  class 
of  questions  which  are  admissible  only  on  cross- 
examination,  and  are  competent  solely  under 
this  exception;  but  they  raise  no  inquiry  as  to 
the  conduct  of  the  person  whose  character  is  in 
issue.  Since  it  is  the  opinions  of  a  man'a 
neighbors  which  constitute  the  character  which 
may  become  the  subject  of  judicial  investigar 
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tion,  the  expressioii  of  those  opinions  is  often 
the  best  and  most  direct  evidence  of  character, 
addressing;  itself  primarily  to  the  mind  of  the 
witness,  and  forming  the  basis  of  his  statement 
before  the  jury.  So,  too,  rumors  and  reports 
which  the  witness  has  heard  respecting  the  man 
whose  character  he  deposes  to,  naturally  serve 
to  form  the  general  estimate,  and  to  eviaenceit 
to  the  witness.  Opinions,  therefore,  and  m- 
mors  and  reports,  concerning  the  conduct  or 
particular  acts  of  the  party  under  inquiry,  are 
the  source  from  which  in  most  instances  the 
witness  derives  whatever  knowledge  he  may 
have  on  the  subject  of  general  reputation;  and, 
as  a  test  of  his  information,  accuracy  and  cred- 
ibility, but  not  for  the  purpose  of  proving  par- 
ticular acts  or  facts,  he  may  always  be  asked, 
on  cross  examination,  as  to  the  opinions  he  has 
heard  expressed  by  members  of  the  community, 
and  even  by  himself  as  one  of  them,  touching 
the  character  of  the  defendant  or  deceased,  as 
the  case  may  be,  and  whether  he  has  not  heard 
one  or  more  persons  of  the  neighborhood  im- 
pute particular  acts,  or  the  commission  of  par- 
ticular crimes,  to  the  party  under  investigation, 
or  reports  and  rumors  to  that  effect.  Our  de- 
cisions fully  sustain  the  competency  of  this 
kind  of  testimony.  De  Arman  v.  Btate^  71  AJa. 
851;  Ingram  v.  State,  67  Ala.  67;  Jackson  v. 
State,  78  Ala.  472;  TemeyY.  StaU,  77  Ala.  88. 

But  tbis  court  has  never  held  that  it  was 
proper,  even  on  cross-examination,  to  elicit  the 
witness'  knowledge  of  the  conduct  or  of  par- 
ticular acts  of  a  defendant,  or  other  person 
whose  character  is  involved  in  the  issue;  but, 
on  the  contrary,  its  expressions  are  in  perfect 
harmony  with  all  the  text- writers  who  touch 
on  tbe  point,  and  with  an  unbroken  line  of  cases 
adjudged  by  courts  of  last  resort,  and  which 
are  uniform  to  the  effect  that  such  evidence  is 
incompetent  and  inadmissible.  Engleman  v. 
State,  2  Ind.  91;  Redman  v.  State,  1  61ackf.96; 
Com.  V.  (/Brien,  119  Mass.  846;  Petereon  v. 
Morgan,  116  Mass.  850;  Qcrdon^,  State,  8  Iowa, 
415;  State  v.  Arnold,  12  Iowa,  487;  Reg,  v. 
Rowton,  10  Cox,  Grim.  Gas.  25;  Teege  v.  Bunt- 
ingdon,  64  U.  S.  23  How.  2  [16  L.  ed.  479]; 
"Whart.  Grim.  Ev.  §  61. 

The  court  below  erred,  therefore,  in  allowing 
the  testimony  objected  to  to  go  to  the  jury. 

We  have  carefully  examined  the  other  ex- 
ceptions reserved,  but  discovered  no  error  in 
the  rulings  on  the  trial  other  than  that  pointed 
out  above. 

The  judgment  of  the  city  court  is  reversed,  and 
the  cause  remanded. 

Subsequently  an  application  for  rehearing 
wasfiled,acd  after  consideration  SomerviUet 
J.,  delivered  tbe  opinion  of  the  court: 

We  are  ur^ed  to  reconsider  our  ruling,  made 
in  this  case,  in  which  we  held  that  particular 
facts  could  not  be  elicited  by  the  State  on  cross- 
examination  to  rebut  or  weaken  evidence  of  the 
defendant's  good  character.  It  has  often  been 
held  that,  on  direct  examination,  the  evidence 
must  be  confined  to  general  reputation,  and 
that  no  evidence  is  allowed  of  particular  acts  of 
good  or  bad  conduct,  either  to  sustain  or  to  im- 
peach character.  Jones  v.  State,  76  Ala.  9; 
Mussey  v.  State,  87  Ala.  121. 

To  thoroughly  comprehend  the  scope  of  this 
rule  we  must  understand  the  reasons  on  which 
6  L.  R  A. 


it  is  founded,  which  are  the  following:  (1> 
Every  person  is  supposed  to  be  capable  at  any 
time  of  sustaining  his  general  reputation,  but 
it  would  be  unreasonable  to  expect  anyone  to 
be  prepared,  without  special  notice,  to  answer 
an  assault  on  his  character  imputed  by  par- 
ticular facts  of  bad  conduct.  (2)  To  allow  such 
evidence,  moreover,  would  lead  to  the  mis- 
chief of  raising  any  number  of  colhiteral  issues, 
the  trial  of  which  might  be  almost  intermin- 
able, and  otherwise  objectionable  as  diverting 
the  mind  of  the  Jury  from  the  main  issue.  3* 
Taylor,  Ev.  8th  Eng.  ed.  g  1470. 

The  purpose  of  the  inquiry  being  to  ascer- 
tain the  general  credit  which  a  man  has  ob- 
tained in  public  opinion, — whether  justly  or 
unjustly,  IS  not  the  question, — ^the  evil  and  in- 
justice of  opening  on  his  head  a  Pandora's  box 
of  specific  indictments,  of  which  he  had  no- 
notice,  and  which  he  had  no  opportunity  to- 
answer,  would  be  just  as  great  on  cross-exami- 
nation as  on  the  examination  in  chief.  The 
objection  goes  to  the  nature  of  the  evidence, 
and  not  to  the  time  or  mode  of  its  introduction^ 

It  is  true  that  we  have  held  that  one  is  com- 
petent to  testify  to  the  good  character  of  an- 
other whom  he  has  known  sufiSciently  well  for 
years,  although  he  has  never  heard  such  char- 
acter discussed.  That  is  not  on  the  principle 
that  such  testimony  is  based  on  the  witness" 
knowledge  of  particular  acts  of  honesty  or 
charity  or  humanity,  or  of  other  good  conduct,, 
but  on  the  well-known  fact  that  "the  best  char- 
acter is  generally  that  which  is  the  least  talked 
about."  This  is  mere  negative  evidence  of 
good  character,  which  is  frequently  the  most 
satisfactory  kind.    Etissey  v.  State,  87  Ala.  122. 

In  several  cases  we  have  said,  in  general 
terms,  that,  while  particular  acts  of  Imd  con- 
duct are  not  admissible  to  assail  character  on 
the  direct  examination,  a  witness  deposing  to- 
general  character  may  be  cross-exammed  as  to 
particular  facts  in  order  to  test  the  soundness 
of  his  opinion,  and  elicit  the  data  on  which  it 
was  founded.  Jackson  v.  State,  IS  A1&.  471; 
Steele  v.  State,  88  Ala.  20. 

The  same  is  said  generally  by  the  text-writers 
on  the  laws  of  evidence.  I  Taylor,  Ev.  §  352;. 
2  Starkie,  Ev.  *804 

By  this  is  meant,  not  the  truth  of  such  par- 
ticular facts,  but  circulating  rumors  of  them,, 
which  form  a  part  of  the  ffeneral  repute,  and 
help  to  make  up  one's  good  or  bad  cnaracter. 
This  principle  is  illustrated  by  the  old  case  of 
Rfg.  V.  Wood,  6  Jur.  226,  where  a  witness  for  a 
defendant  who  was  charged  with  highway  rob- 
bery, having  testified  to  his  good  character,  wa» 
asked  on  cross-examination  whether  he  had  not 
heard  that  the  prisoner  was  suspected  of  having 
committed  a  robbery  in  the  neighborhood 
a  few  years  before,  it  was  objectea  that  this 
was  a  particular  fact,  nusine  a  collateral  issue. 
The  objection  was  overrulea  by  Baron  Parke, 
who  observed:  "The  question  is  not  whether 
the  prisoner  was  guilty  of  that  robbery,  but 
whether  he  was  suspected  of  having  been  im- 
plicated in  it  A  man's  character  is  made  up- 
of  a  number  of  small  circumstances,  of  which 
his  being  suspected  of  misconduct  is  one." 

This  court  has  made  many  rulings  of  a  simi- 
lar kind,  and  on  a  like  principle,  which  will  he- 
found  cited  in  the  opinion  of  Judge  McGlellaik 
in  this  case. 
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Bo  fully  was  thu  rule  established  in  England 
prohibitiDg  evidence  of  the  truth  of  particular 
facts  affecting  character,  even  on  cross-exam- 
ioation,  that  it  was  deemed  necessary  at  one 
time  to  introduce  a  single  exception  to  it  by 
statute.  This  Statute  provided  that  if  upon 
the  trial  of  any  person  for  a  crime,  he  should 
give  evidence  of  bis  good  character,  it  should 
be  lawful  for  the  prosecutor  to  introduce  in 
rebuttal  the  conviction  of  such  person  of  a 
previous  offence  or  offences.  But  even  this 
exception  has  been  recently  repealed,  as  we 
find  stated  in  1  Best,  Ev.  (Morgan's  ed.)  §  261, 
fiote  t.  The  only  case  holding  a  contrary  view. 


which  we  have  anywhere  fonnd,  is  that  of 
State  V.  Jei'ome,  88  Conn.  266.  There  the 
prisoner  had  put  in  issue  his  character  for 
chastity  in  an  indictment  for  rape.  On  cross- 
examination  the  court  allowed  one  of  the  de- 
fendant's witnesses  to  be  asked  whether  a  lewd 
woman  had  not  been  an  Inmate  in  his  house, 
as  a  fact  conducing  to  prove  that  the  defend- 
ant kept  a  house  of  ill  fame.  This  case  is  not 
well  considered,  and  is  unsupported  by  au- 
thority. 

The  court  is  of  one  mind,  that  the  application 
for  rehearing  should  be  denied. 
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formed  and  dolner  biuri^ 
I  wiihin^liis  State*  which  was  organized 
by  a  number  of  individuals  slfirnlng  artloles  of 
affieemeot  by  wbloh  the  concern  was  described 
as  a  **joint-fltook  company/*  and  which  provided 
for  continoanoe  a  certain  number  of  years,  for 
a  capital  stock  divided  into  shares,  represented 
by  certificates  or  scrip  and  assignable  la  the  usual 
manner;  which  provided  further  that  the  busl- 
nesB  should  be  managed  by  a  board  of  directors, 
that  sulta  should  be  brought  in  the  name  of  the 
president,  and  all  deeds  should  run  to  and  be 
made  by  him,  and  that  the  death  of  members  less 
than  a  majority  interest  of  the  whole  should  not 
dioBolve  the  company,— is  either  a  ^'corporation, 
Joint-stock  company  or  association,**  within  the 
provisions  of  chap.  642,  Laws  1880,  which  provides 
for  the  taxation  of  such  concerns,  and  is  there- 
fore liable  to  taxation  under  that  Act,  although 
the  articles  of  agreement  contain  no  reference 
to  any  statute  under  which  the  company  was 
organized,  and  the  statute  providing  for  such 
organiseatlons  was  not  in  fact  passed  until  after 
the  agreement  was  prepared. 
8.  The  word  "Incorporated,^  as  used  in 

Nora.— 2Vi0  en  frcmehiae  or  bwineas  of  eoBprem 
eomjxmiei. 

A  state  tax  on  gross  receipts  of  a  corporation  has 
been  held  not  a  tax  on  commerce,  but  a  tax  on  the 
franchise,  and  in  the  nature  of  a  tax  on  general 
income.  Western  U.  TeL  Co.  v.  Mayer,  28  Ohio  Bt 
sei:  State  Tax  on  Railway  Gross  Receipts,  82  U.  8. 
15  WalL  284,  280  (81 L.  ed.  164,  166);  State  v.  Phila- 
delphia, W.  &  B.  R.  Oo.  45  Md.  861;  Osborne  v.  Mo- 
bile, 83  U.S.  16  WaU.  481  CSlL.ed.47^);  lDe8ty,Taxn. 
226,227. 

It  is  not  a  violation  of  the  oonstltntional  provis- 
ion confiding  to  Congress  the  power  to  regulate 
commerce.  State  Tax  on  Railvray  Gross  Receipts, 
supra;  Am.  U.  Exp.  Co.  v.  St.  Joseph,  06  Mo.  675, 
Columbia  Conduit  Co.  v.  Com.  00  Pa.  307:  Southern 
Bxp.  Co.  V.  Hood,  15  Rich.  66;  Western  U.  TeL  Co. 
T.  Mayer,  auprtu  See  Dubuque  v.  Chicago,  D.  ft  M. 
R.  Co.  47  Iowa,  196. 

Where  the  tax  imposed  is  only  a  tax  on  the  privi- 
lege of  doing  business  within  the  8tat6«  It  Is  not  in 
violation  of  the  Constitution;  so  the  tax  on  a  fran- 
chise is  lawf  uL  Baltimore  ft  O.  R.  Co.  v.  Maryland, 
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Laws  1880, 9  8;,  amended  by  Laws  1881,  chap.  880L 
providing  that  every  company  incorporated  un- 
der any  law  of  this  State  shall  be  subject  to  a  oer^ 
tain  tax.  Is  not  to  be  confined  to  an  association 
brought  into  being  according  to  the  formality  of 
a  statute,  but  as  including  any  combination  of 
individuals  upon  terms  which  embody  or  adopt 
88  rules  or  regulations  the  enabling  provisions  of 
the  Statute. 
8.  A  tax  upon  the  corporate  fk-anehiae 
or  business  of  express  companies  organ- 
ised or  doing  busineaB  within  the  State,  to  be 
computed  upon  their  capital  stock  or  its  valu- 
ation, is  neither  in  form  nor  substance  obnoxious 
to  the  Federal  Constitution,  as  interfering  with 
commerce, 

(November  96,  1889.) 

APPEAL  by  relator  from  an  order  of  the 
General  Term   of   the  tiupreme    Court, 
Third  Department,  confirming  upon  certiorari 
the  proceedings  of  the  comptroller  imposing  a 
tax  upon  the  franchise  and  business  of  a  cer- 
tain alleged  corporation  under  the  provisions 
of  Laws  1880,  chap.  642.     Aprmed. 
The  opinion  sufficiently  states  the  case. 
Mr.  W.  W.  MacFarlancU  for  appellant: 
The  third  section  of  the  Act  of  1881  embraces 
only  incorporated  companies. 
pMpUY,  QoldA  Stock  Teleg.  Go.9QN.  Y.  67, 
The  term  "joint-stock  companies*'  is,  and 

88  n.  8.  n  Wall.  466  (»  L.  ed.  078);  Sxate  Tax  on  Bail- 
way  Gross  Keceipts,  8S  U.  8.  15  WalL  284,  294 
(21 L.  ed.  164, 168);  State  Freight  Tax  Case,  82  U.  8. 
15  Wall.  277  (21 L.  ed.  162);  Society  for  Savings  v. 
Coite, 78 U.S. 6 WalL 006 (18  L.  ed.  (N»);  Osbom  v. 
U.  &  Bank,  22  U.  &  0  Wheat.  869  (6  L.  ed.  233); 
Brown  v.  Maryland,  25  U.  8.  12  Wheat.  444 
(6  L.  ed.  687);  Erie  B.  Co.  v.  Pennsylvania,  88  U.  8. 
21  WaU.  407  (22  L.  ed.  686). 

The  annual  tax  Imposed  upon  certain  claseee  of 
corporations  is  not  laid  upon  the  money  and  receipts 
of  such  corporations,  but  upon  their  franchises, 
the  amount  of  the  net  earnings  or  income  being 
resorted  to  simply  as  a  Just  measure  of  the  tax  that 
should  be  paid  for  the  enjoyment  of  the  franchise. 
Phila.  (Jontrlb.  for  Ins.  v.  (}om.  96  Pa.  48. 

Where  there  is  no  intention  to  obstruct  or  pro- 
hibit interstate  business  it  is  not  uncoDstitutlonaL 
Memphis  &  L.  B.  B.  Co.  v.  Nolan,  14  Fed.  Rep.  682. 

A  State  may  authorize  a  municipal  corporation 
to  impose  a  license  or  privilege  tax  on  an  express 
company  (Ibid.)y  although  it  is  engaged  in  inter- 
state commerce.  Western  CI.  TeL  Co.  v.  State,  H 
Tex.  314. 


ficf^  al-o  10  L.  R.  A.  662;  16  L.  R.  A.  183;  17  L.  R.  A.  301;  27  L.  R.  A.  684; 
38  L.  R.  A.  225,  701. 
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from  the  begin nlng  oas  been,  a  generic  name 
for  all  business  corporations  (Ang.  &  A.  Corp. 
$  118)«  and  they  are  recognized  under  that 
name  by  many  statutes  of  this  State, — among 
others  Laws  1849,  chap.  808;  Laws  1867,  chap. 
91 ;  Laws  1868,  chap.  290;  Laws  1855,  chap.  155; 
Laws  1881,  chap.  699. 

On  the  other  hand  numerous  statutes,  com- 
mencing with  the  Act  of  1849,  chap.  258, 
recognized  these  unincorporated  associations 
commonly  also  called  ''joint-stock  companies" 
according  to  their  true  legal  character. 

See  Bray  v.  FarweU,  81  N.  Y.  608. 

The  relator  is  not  an  incorporated  company, 
and  therefore  is  not  liable  to  the  tax  upon  cap- 
ital stock 

MarhJM  Iron  Works  v.  Smith,  4  Duer,  874; 
Beil  V.  Straeter,  1  N.  Y.  Transcript,  N.  8.  6; 
WitherJimd  v.  Allen,  8  Keyes,  564;  Schvyler- 
nlle  Nat.  Bank  v.  Vanderwerker,  74  N.  Y. 
284;  Bray  v.  FanoeU,  81  N.  Y.  608. 

huch  associations  are  mere  copartnerships 
and  not  corporations. 

Commercial  Teleg,  Go,  v.  Smith,  47  Hun, 
494;  Whitnuxn  v.  BnbbeU,  80  Fed.  Rep.  81; 
MeKeon  v.  Kearney,  57  How.  Pr.  849;  Boston 
4St  A.  B.  Co.  V.  Pearson,  128  Mass.  445;  Mar- 
bled Iron  Works  v.  Smith,  supra;  BodweU  v. 
Eastman,  106  Mass.  525;  Lot  v.  IHnsmore,  8 
Mass.  45;  Frost  v.  Walker,  60  Me.  468;  Bacon 
T.  IHnsmore,  4St  How.  Pr.  877;  Tafft  v.  Ward, 
106  Mass.  518;  Chapman  y.  Barney,  129  U.  8. 
«77  (32  L.  ed.  800);  2  Bell,  Com.  of  Scotland, 
1519;  8  Kent.  Com.  24;  Parsons,  Partn.  chap. 
18,  bk.  5,  chap.  1,  §  1079;  Lindley,  Partn.  5; 
1  I'arsons,  Cont.  7th  ed.  162. 

The  tax  imposed  by  the  third  section  of  the 
Act  is  unconstitutional.  No  organization  or 
individual  enterprise  for  the  purpose  of  carry- 
ing on  interstate  commerce  can  oe  prohibited 
from  conducting  that  business  in  any  State. 

Fensaeola  Teleg.  Co.  v.  Western  U.  TeUg. 
Co.  96  U.  8.  1  (24  L.  ed.  708). 

No  tax  can  be  levied  upon  interstate  com- 
merce by  any  State  in  any  manner  or  form, 
nor  can  any  fees  be  exacted  for  the  exercise  of 
that  right,  which  is  not  a  state,  but  a  national, 
privilege. 

Cook  v.  Pennsylvania,  97  U.  8.  566  (24  L. 
ed.  1015);  Oloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  8.  196  (29  L.  ed.  158);  Western  U 
TeUg.  Go.  v.  Texas,  105  U.  8.  460  (26  L.  ed. 
1067);  State  Freight  Tax  Cases,  82  U.  8.  15 
Wall.  232  (21  L.  ed.  146);  Piekard  v.  PuUman 
So^Uhern  Car  Co.  117  U.  8.  84  g9  L.  ed.  785)* 
Bobbins  v.  Shelby  Co.  Taxing  Dist.  120  U.  8. 
498  (30  L.  ed.  698);  Fargo  v.  Midiigan,  121  U. 
8.  280  (30  L.  ed.  888);  Phila.  &  S.  Steamship 
Co.  v.  Pennsylvania,  122  U.  8.  826  (30  L.  ed. 
1200);  Leloup  v.  Port  of  MobiU,  127  U.  8.  640 
<32  L.  ed.  811);  PwpU  v.  QiM  A  Stock  Teleg. 
Co.  98  N.  Y.  67. 

Mr.  Clarence  A.  Seward  filed  a  brief 
on  behalf  of  the  Adams  Express  Company: 

The  tax  imposed  under  section  3  of  chap. 
861  of  1881  is  a  tax  upon  corporate  franchises 
and  business:  it  only  embraces  corporations. 

People  v.  Home  Ins.  Go.  92  N.  Y.  828;  People 
V.  Neio  London  Equitable  Trust  Co.  96  N.  Y. 
893;  People  v.  Gold  dt  Stock  Teleg.  Go.  98  N.  Y. 
67;  Matter  of  Miller,  110  N.  Y.  222. 

The  relator  is  not  a  corporation,  nor  exercis- 
ing a  corporate  franchise  or  business.  Co- 
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partners  for  the  transportation  of  property 
cannot  constitute  themselves  a  corporation. 

WUlcock,  Corp.  21;  1  Bl.  Com.  472;  2  Kent, 
Com.  276;  People  y.  Uiica  Ins.  Go.  15  Johns. 
882;  Beatty  v.  Marine  Ins.  Go.  2  Johns.  109. 

There  can  be  no  corporation  except  bv  au- 
thority for  incorporation  in  some  Act  of  the 
Legislature. 

Walsh  y.  Brooklyn  Bridge,  96  N.  Y.  488. 

A  partnership  or  association  is  not  a  corpo- 
ration because  organized  by  ownership  in  shares 
or  joint  stock. 

8  Stephens,  Com.  181 ;  8  Kent,  Com.  25; 
Burrill,  Law  Diet  title  Joint  Stock  Asso.; 
Gommercial  Telegram  Go.  y.  Smith,  47  Hun, 
506. 

The  conferring  upon  voluntary  associations 
of  one  or  more  of  the  powers  which  at  common 
law  are  included  in  a  grant  of  incorporation 
does  not  incorporate  them  nor  constitute  them 
in  imy  proper  meaning  of  the  term  corporations. 

Warner  v.  Beers,  :ad  Wend.  108. 

Even  if  an  association  of  seven  or  more,  suing 
and  holding  property  in  the  name  of  an  officer 
and  having  transferable  shares,  is  thereby 
deemed  to  possess  any  corporate  powers,  it 
is  not  a  corporation,  mider  the  Acts  of  1849, 
1851, 1858. 

Bacon  y.  Dinsmore,  42  How.  Pr.  868;  New 
York  v.  Smith,  4  Duer,  874;  Niagara  County 
Suprs.  v.  People,  7  Hill,  507;  Witherhead  v. 
Allen,  8  Keyes,  562;  Sander  v.  Edling,  18  Daly, 
1;  McKeofi  v.  Kearney,  57  How.  Pr.  849; 
Betts  V.  Betts,  57  How.  Pr.  855. 

Under  Code  Civ.  Proc.,  §  1919,  as  well  as 
under  the  previous  Statute,  a  voluntary  asso- 
ciation, such  as  the  relator,  though  sumff  or 
sued  in  the  name  of  an  officer  as  permitted  by 
the  Statute,  is  not  a  corporation. 

Gommercial  Co.  v.  Smith,  47  Hun,  506; 
Chapman  v.  Barney,  129  U.  8.  677  (82  L.  ed. 
800);  Wliitman  v.  IIul^U  (N.  Y.)  80  Fed. 
Rep.  81;  Tafft  v.  Ward,  106  Mass.  518;  Boston 
dt  A.  E.  Co.  v.  Pearson,  128  Mass.  445;  Im- 
perial Btf.  Co.  y.  Wyman,  6  R.  R.  &  Corp.  L. 
J.  94. 

Where  persons  having  common  or  similar 
interests  in  the  subject  matter  of  controversy 
are  so  numerous  that  all  cannot  conveniently 
be  joined,  one  or  more  may  sue  or  be  sued  as 
representing  himself  and  all  the  others. 

Mann  v.  Butler,  2  Barb.  Ch.  862;  Smith 
v.  Sicormstedt,  57  tJ.  8.  16  How.  tJ.  8.  288 
(14  L.  ed.  942);  Van  Veehten  v.  Terry,  2  Johns. 
Ch.  197;  Nivenr.  Spickerman,  12  Johns.  401; 
Chamberlain  of  London's  Case,  8  Coke,  62  b. 

Associations  may  be  entitled  to  take  advan- 
tage  of  the  Statute  without  any  particular 
organization;  it  is  not  necessary  that  they  have 
written  arlicles. 

Schuylerville  Nat.  Bank  y.  Vandertoerker,  74 
N.  Y.  234. 

An  interpretation  of  the  Taxing  Laws  of 
New  York,  which  excludes  a  portion  of  the 
citizens  who  are  engaged  in  business  as  co- 
partners, and  includes  only  a  minor  fraction 
of  copartners  engaged  in  a  particular  busi- 
ness, and  that  simply  by  reason  of  the  fact  of 
the  strength  of  their  domestic  organization,  ia 
unconstitutional  and  void. 

Gordon  v.  Cornes,  47  N.  Y.  613. 

The  unconstitutionality  of  the  Statute,  if 
construed  as  applicable  to  associations  of  seven 
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or  more,  whether  it  he  applied  onlv  to  those 
who  have  actually  sued  or  been  suea,  and  held 
or  conveyed  properly  in  the  oflScer's  name, 
thua  exempting  others  equally  within  the  Acts 
of  1849,  etc. ;  or  whether  it  be  extended  to  all 
associations  of  seven  or  more,  thus  taxing  all 
groups  of  seven  enga|^  in  business,  and  ex- 
empting all  groups  01  six  or  less, — ^is  equally 
clear.  Either  construction  violates  that  funda- 
mental rule  which  secures  equality  before  the 
law 

dyrjkld  v.  rory««,4  Wash.  C.C.  880;  JSHaught&r 
House  Cases,  83  U.  S.  16  Wall.  118  (21  L.  ed. 
422):  8an  Mateo  Co.  y.  Southern  Pae.  R,  Co,  8 
Am.  &Eng.  R  R.  Cas.  11;  People  y.  New  York 
Comrs,  76  N.  Y.  71  ;  Cotumbus  ExcK  Bank  v. 
BxMS,  8  Ohio  St  10;  Pe(^  v.  Nem  London 
Equitable  Trust  Co  96  N.  Y.  895. 

Messrs*  Charles  F.  Tabor,  Atty^Oen., 
^nd  William  A.  Poste*  Dep,  AitpOen,,  for 
respondent: 

Chapter  642  of  the  Laws  of  1880  was  one  of 
a  series  of  statutes  all  aimed  at  the  same  end— 
the  obtaining  revenue  from  a  new  source — the 
taxation  of  such  business  enterprises  as  by 
reason  of  aggregate  character  enjoy  the  privi- 
leges of  boaies  corporate  and  the  advantages 
•of  perpetual  succession,  a  taxation  not  of  their 
property  but  of  their  privileges  and  business, 
based  upon  the  dividend-earning  power  of 
their  capital  stock. 

PeopU  y.  Spring  Valley  Hydraulic  €Md  Co. 
'92  N.  Y.  886;  People  v.  Home  Ins.  Co.  92  N. 
Y.  328. 

The  United  States  Express  Company  is  sub- 
ject to  the  taxation  prescribed  by  section  8  of 
the  Act  of  1880.  It  is  a  Joint-stock  company 
and  is  organized  under  the  Laws  of  the  State 
of  New  York,  and  derives  its  principal  powers 
and  privileges  from  such  laws.  At  common 
law  a  joint-stock  aeisociation  could  not,  without 
becoming  actually  incorporated,  obtain  perpet- 
ual succession,  nor  the  right  to  issue  transfer- 
able stock. 

8  Anderson,  History  of  Commerce,  81;  6 
En  cyclop.  Brit,  article  Company;  Taylor, 
Joint-Stock  Companies  Statutes,  Appendix; 
Queen  v.  W/iiimarsh,  28  L.  J.  185. 

The  arrogation  and  exercise  of  all  powers 
that  bad  a  tendency  to  produce  a  perpetual 
succession  were  forbidden  to  joint-stock  asso- 
ciations at  common  law. 

Duvergier  v.  FeUows,  5  Bing.  248;  BlundeU 
T.  Winsar,  8  Sim.  601. 

Such  company  has  by  its  otvn  acts  and  uni- 
form policy  placed  itself  upon  and  profited  by 
the  yery  statutes  which  it  now  seeks  to  ignore, 
and  has  attained  its  present  power  and  wealth 
by  taking  advantage  of  such  statutes,  and 
should  not  now  be  heard  to  say  that  such  stat- 
ute's did  not  give  it  its  present  powers  and  ad- 
yantages.  Were  it  not  for  the  permission  given 
to  ioint-stock  companies  to  acquire  and  hold 
real  estate  for  the  purpose  of  their  business  the 
title  to  such  lands  as  the  association  might  ao* 
quire  would  be  subject  to  all  the  burdens  and 
liabilities  attaching  to  ptCrtnership  lands,  such 
as  the  enforcement  of  the  liens  of  Judgment 
and  widow's  dower. 

Atkins  y.  Bastion^  77  N.  Y.  195;  Hawley  y. 
James,  5  Paige,  451;  Bigelow,  Esto] 
Van  Hook  t.  WMUoek,  26  Wend. 
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y.  Murray,  5  Hill,  468;  Smith  v.  SheeUy,  7f 
U.  S.  12  Wall.  858  (20  L.  ed.  480). 

Within  the  scope  of  the  legislation  of  1880, 
1881 — the  taxation  of  corporate  and  aggregate 
privileges  and  franchises — ^the  United  States 
Express  Company  is  to  be  considered  as  a  cor- 
poration; and  those  privileges  being  the  re- 
sults of  the  legislation  of  the  State,  the  com- 
pany^  is  to  be  considered  as  a  corporation  or- 
ganized and  incorporated  under  the  laws  of 
the  State.  No  precise  form  of  words,  nor  even 
an  express  grant  of  corporate  powers,  is  nec- 
essary to  form  a  corporation.  Grant,  Corp. 
5;  77iomasY.  JDakin,  22  Wend.  94. 

If  there  be  granted  by  the  State  to  individ- 
uals such  property  rights  or  franchises,  or 
imposed  upon  them  such  burdens,  as  can  only 
be  properly  held,  enjoyed,  continued  or  borne, 
accordmg  to  the  terms  of  the  grant,  by  a  cor- 
poration, the  intention  to  create  such  corporate 
entity  is  presumed. 

Conservators  v.  Ash,  10  Bam.  &  C.  849;  Den- 
ton y.  Jackson,  2  Johns.  Ch.  820;  Liverpool 
Lis.  Co.  y.  Massachusetts,  77  U.  S.  10  Wall.  566 
(10  L.  ed.  1029);  Sanford  v.  if.  7.  Suprs.  15 
How.  Pr.  172 ;  Waterbury  y.  Merchants  U. 
Exp.  Co,  50  Barb.  157;  Westeott  v.  Fargo,  61 
N.  Y.  542:  Fargo  y.  McVickar,  55  Barb.  440; 
Fargo  v.  UitisviUe,  N.  A.  di  C.  R.  Co.  (Ind.) 
6  Fed.  Rep.  787. 

The  Legislature  may  raise  revenue  by  special 
taxes  upon  all  kinds  of  business  trades  and 
enterprises. 

Cooley,  Taxn.  7;  People y.  Brooklyn,  4  N.  Y. 
419;  IStua/rt  y.  Palmer,  74  N.  Y.  188;  People  v. 
New  London  Editable  Trust  Co.  96  N.  Y.  887; 
Portland  Bank  v.  Apthorp,  12  Mass.  252;  Be 
MePherson,  6  Cent  Rep.  781,  104  N.  Y.  806. 

The  legislation  does  not  offend  the  Federal 
Constitution.  It  is  a  tax  on  a  franchise,  and 
not  a  tax  on  property. 

PeopU  y.  Home  Ins,  Co.  92  N.  Y.  844;  People 
Y.  New  London  Equitable  Trust  Co.  96  N.  Y. 
887. 

The  decisions  of  the  United  States  Supreme 
Court  sustain  the  power  of  a  State  to  impose 
a  tax  upon  a  corporate  franchise. 

Hamaton  Mfg.  Co.  y.  Mass,  78  U.  8.  6  Wall 
638  (18  L.  ed.  906);  Delaware  Railroad  Tax,  85 
U.  S.  18  Wall.  206  (21  L.  ed.  888). 

State  legislation  is  not  forbidden  in  matters 
either  locid  in  their  nature  or  only  indirectly 
affecting  commerce,  or  resulting  in  practical 
assistance  thereof.  Congress,  by  its  non-action 
in  such  matters,  virtuallv  declares  that  for  the 
time  being,  and  until  it  sees  fit  to  act,  they 
may  be  controlled  by  the  state  authority. 

Mobile  Co.  y.  Kimball,  102  U.  S.  691  (26  L. 
ed.  288);  Munn  y,  Rlinois,  94  U.  S.  118  (24 
L.  cd.  77);  Packett  Co.  v.  CatUttOnirg,  105  U. 
S.  569  (26  L.  ed.  1169). 

It  is  perfectly  competent  for  a  State  to  im- 
pose a  license  fee,  either  directly  or  through 
one  of  its  municipal  corporations,  upon  ferry 
keepers  living  in  the  State  for  boats  which 
they  use  in  conveying  passengers  and  goods 
across  a  nayigable  river  to  and  from  a  landing 
in  another  State;  and  such  a  tax  is  not  a  regu- 
lation of  or  interference  with  interstate  com- 
merce within  the  meaning  of  the  Constitution. 

Wiggins  Ferry  Co.  v.  East  St.  Louis,  107  U. 
S.  865  (27  L.  ed.  419);  Wheeling,  P.  db  C. 
20 
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Tranm.  Co.  v.  Wheeling,  99  U.  8.  273  (26  L. 
ed.  ^li\  See  Rattenna?^  v.  TF««^«m  ^.  IW^^. 
Co.  127  U.  8.  411  (32  L.  ed.  229);  Western  U. 
Teleg.  Co.  v.  Hose.  125  U.  8.  680  (81  L.  ed. 
790);  Delatoare  Railroad  lax,  86  U.  8. 18  Wall. 
206  (21  L.  ed.  888). 

Danforth,  J.,  delivered  the  opinion  of 
the  court: 

ThiB  case  arises  upon  an  application  made 
bjjr  the  relator  as  president  of  the  United  States 
Express  Company  for  a  certiorari  requiring 
the  comptroller  oi  the  State  to  return  to  the 
supreme  court  his  proceedings  relating  to  the 
imposition  of  a  tax  on  the  franchise  or  busi- 
ness of  that  company,  to  the  end  that  such 
proceedings  might  be  set  aside,  and  that  in 
the  mean  time  the  collection  of  the  tax  be 
stayed.  So  far  as  is  material  to  the  question 
raised  upon  this  appeal,  the  return  of  the 
comptroller  showed  that  prior  to  the  9th  of 
April,  1888,  that  officer  called  upon  the  Ex- 
press Company  to  report  as  to  the  amount  of 
Its  capital  stock  employed  within  this  State, 
for  the  purpose  of  enabling  him  to  adjust  the 
taxes  and  penalty  due  from  it  to  the  State 
under  the  provisions  of  the  Act,  chap.  542  of  the 
Laws  of  1880,  entitled:  ''An  Act  to  Provide 
for  Raising  Taxes  for  the  Use  of  the  State 
upon  Certain  Corporations,  Joipt-Stock  Com- 
panies and  Associations,"  as  amended  by  sub- 
sequent Acts  (chap.  361,  Laws  1881;  chap. 
501,  Laws  1886);  that  the  company  refused  to 
comply  with  his  demand,  and  he  from  such 
data  as  he  could  procure  did  assess  and  fix  the 
taxes  and  penalties  recited  in  the  relator's  ap- 
plication. It  was  thereupon  stipulated  by  the 
relator  and  the  comptroller  that  the  only  ques- 
tion to  be  argued  by  either  party  should  be 
whether  the  relator  was  liable  for  the  tax  pro- 
vided for  by  the  third  section  of  the  Act  of 
1880,  eupra,  and  the  Acts  amendatory  thereof, 
and  upon  hearing  of  the  matter  Mfore  the 
General  Term  of  the  Supreme  Court  in  the 
Thiid  Department  the  application  of  the  re- 
lator to  vacate  the  assessment  was  denied  and 
the  proceedings  of  the  comptroller  were  rati- 
fied and  confirmed. 

From  the  order  then  made  this  appeal  is 
taken  bv  the  relator.  The  discussion  is  neces- 
sarily limited  to  the  point  presented  by  the 
stipulation  already  referred  to. 

The  Express  Company  was  composed  of  in- 
dividuals who  signed  an  agreement  purporting 
to  have  been  made  April  22,  1864,  but  which 
bv  its  terms  was  to  take  effect  on  the  1st  of 
May,  1864,  and  continue  in  force  for  ten  years 
thereafter.  On  Kovember  24,  1859,  the  arti- 
cles were  amended  by  the  associates  so  as  to 
continue  in  force  for  twenty  years  from  the 
1st  of  May,  1864,  and  on  January  28,  1884, 
the  directors,  under  power  conferred  upon 
them  bj  the  associates,  passed  a  resolution 
continumg  the  existence  of  the  company  for 
twenty  years  from  May  1,  1884.  The  associa- 
tion was  formed  for  the  purpose  of  carrying 
on  a  forwarding  agency,  banking,  exchange 
and  insurance  business  between  such  cities  and 
towns  of  the  United  States  and  those  of  other 
countries  as  the  directors  or  their  successors 
miffbt  specify. 

It  is  described  in  the  articles  as  a  "joint- 
stock  company,"  its  capital  declared  to  be 
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$600,000,  divided  into  shares  of  $100  each, 
subject  to  increase  or  decrease  as  the  board  of 
directors  might  think  proper  but  represented 
by  certificates  or  scrip  signed  by  the  president 
and  secretary  of  the  (]!ompany,  and  counter- 
signed b^  the  treasurer.  These  shares  are- 
made  assignable  without  restriction  from  one 
person  to  another  in  the  usual  form  in  person 
or  bv  attorney  and  may  be  forfeited  by  order 
of  the  directors  for  causes  set  forth  in  the 
agreement.  The  property  and  business  of  the- 
Company  is  to  be  manag[ed  by  a  board  of  five 
directors,  who  from  their  own  number  might 
elect  a  president,  vice-president  and  secretary, 
and,  except  by  thehr  permission,  "no  share- 
holder in"  the  Company  can  use  or  sign  its  as- 
sociate name;  in  short  into  their  hands  the 
management  of  the  whole  business  of  the 
Company  is  intrusted.  The  directors  are  also 
empowered  to  declare  dividends  from  the  net 
earnings  of  the  Company  as  they  may  from 
time  to  time  deem  expedient 

Deeds  and  other  instruments  of  conveyance 
or  as  security  are  to  run  to  the  president,  and 
all  suits  at  law  or  in  equity  in  favor  of  the 
(I!ompany  are  to  be  brought  in  his  name.  It 
is  also  provided  that  the  death  of  no  member 
or  anv  number  of  members  less  than  a  major- 
ity of  the  interest  of  the  whole  shall  operate 
as  a  dissolution  of  the  Company,  but  its  busi- 
ness shall  continue  as  if  no  death  had  occurred. 

It  seems  obvious  from  these  articles  that  the 
arrangement  consummated  by  them  has  little 
in  common  with  a  private  partnership,  for 
they  provide  for  a  permanent  investment  of 
capital,  the  right  of  succession,  the  transfer  of 
property  by  an  assignment  of  the  certificate  of 
ownership  and  the  prosecution  of  suits  in  the 
name  of  one  person.  The  Company  has  there- 
fore the  characteristics  of  a  corporation,  and, 
so  far  as  it  can,  it  assumes  to  itself  an  inde- 
pendent personality,  and  asserts  powers  and 
claims  privileges  not  possessed  by  individuals- 
or  partnerships.  It  is  precisely  such  an  assn- 
elation  as,  when  formed  without  authority  from 
Parliament,  was  declared  in  England  to  be  il- 
legal and  void,  and  to  be  "deemed  a  public 
nuisance,"  (6  CJeorge  L  ,chap.  18,  §  18),  the  Stat- 
ute in  this  respect  following,  it  was  said,  the 
common  law,  and  enforcing  its  rules  by  the 
imposition  of  penalties.  Buck  v.  Btiek^  1 
Camp.  647;  Rex  v.  Stratton,  Id.  549,  note; 
Josephs  V.  Pebrer,  8  Bam.  &  C.  639. 

It  was  held  in  Duvergier  v.  FeUows,  6  Bing* 
248,  that  there  can  be  no  transferable  shares  of 
any  stock  except  the  stock  of  corporations  or 
of  "^ joint-stock  companies  created  hj  Acts  of- 
Parliament,  affirmed  in  10  Bam.  &  C.  826,  and 
1  Clark  &  F.  39;  and  to  the  same  effect  is  the 
decision  in  BltindeU  v.    Windsor,  8  Sim.  601. 

It  is  not  necessary,  however,  to  assert  in 
what  cases  such  a  combination  of  individuals 
would  now  be  deemed  illegal  at  common  law; 
for  the  Statutes  of  the  State  render  the  ar- 
rangement possible,  and  in  our  opinion  the  as- 
sociation in  question  is  within  their  purview. 

By  the  Act  of  1849,  chap.  268,  §  1,  a  joint- 
stock  company  or  association  was  authorized 
"to  sue  and  be  sued  in  the  name  of  the  presi- 
dent and  treasurer,"  with  like  effect  as  if  the 
names  of  the  associates  were  stated  in  the  pro- 
ceedings. It  was  extended  in  1861.  Laws 
1851,  chap.  465;  Laws  1853,  chsp.  153. 
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On  March  81,  1854,  a  bill  was  introduced 
into  the  Legislature  (see  Senate  Journal  of  that 
date)  and  passed  April  16,  1864  (Laws  1854, 
chap.  245),  entitled  "An  Act  to  Amend,  and  in 
Addition  to  the  Several  Acts  Relative  to  Join^ 
Stock  Associations/'  the  first  section  of  which 
declared  that  (§1),  **  whenever,  in  pursuance 
of  its  articles  of  association,  the  property  of 
any  joint-stock  association  is  represented  by 
shares  of  stock,  it  may  be  lawful  for  said  as- 
sociations to  provide,  by  their  articles  of  asso- 
ciation, that  the  death  of  any  stockholder  or 
the  assijEniment  of  his  stock  shall  not  work  a 
dissolution  of  the  association,  but  it  shall  con- 
tinue as  before,  nor  shall  such  company  be  dis- 
solved except  by  judgment  of  a  court  for  fraud 
in  its  management,  or  other  good  cause  to  such 
court  shown,  or  in  pursuance  of  its  articles  of 
association;"  and,  (|  2),  that  "said  association 
may  also,  by  said  articles  of  association,  pro- 
vide that  the  shareholders  may  devolve  upon 
any  three  or  more  of  the  partners  the  sole 
management  of  their  business." 

A  further  Act-  was  passed  in  1867,  chap. 
289,  authorizing  "joint-stock  companies  and 
associations  to  purcnase,  hold  and  convey  real 
estate,"  and  declaring  that  all  conveyances 
thereof  should  be  made  to  the  president  of  the 
Company,  who  might  hold  and  convey  the 
same  free  from  any  claim  thereon  against  any 
of  the  shareholders,  or  any  person  claiming 
under  them. 

In  view  of  the  capacities  and  attributes  with 
which,  as  we  have  seen,  the  United  States  Ex- 
press Company  is  endowed,  and  in  view  also 
of  the  statutes  which  legalize  its  assumed  ca- 
pacities, and  make  valid  and  effective  its  as- 
serted right  of  succession,  its  distinctive  name, 
and  the  alienability  of  its  shares,  we  "find  noth- 
ing to  warrant  the  contention  of  the  appellant 
that  it  is  a  mere  partnership,  existing  only 
under  its  articles  of  agreement  and  association. 
It  is  true  these  articles  contain  no  reference  to 
any  statute  of  the  State  as  one  under  or  by 
which  the  Company  was  organized;  vet  by  the 
very  Constitution  of  the  body  itself,  and  the 
privileges  and  powers  which  it  can  only  exer- 
cise by  virtue  of  those  statutes,  it  must  be 
taken  to  belong  to  one  of  those  classes  of  arti- 
ficial beingsdescribed  in  the  Act  of  18S0,  supra, 
as  a  "corporation,  joint-stock  company  or  as- 
sociation.^' 

The  several  persons  composing  it  sre  made 
into  a  collective  body  and  are  given  capacity 
in  its  name,  and  not  their  own,  to  take,  grant, 
sue  and  be  sued.  Thus  they  are  united,  or 
organized,  or  incorporated.  The  death  of  a 
member  causes  no  interruption,  and  the  power 
of  continued  existence  of  this  one  body  and 
its  organized  or  corporate  action  is  derived 
from  no  inherent  power  of  one  or  all  of  its 
members,  but  from  the  law  which  sanctions 
the  union.  It  is  doing  business  within  this 
State,  and  because  it  was  also  formed  under 
the  laws  of  the  State  it  is  within  the  Act.  Nor 
does  it  seem  to  us  that  this  construction  is  at 
aU  at  variance  with  the  literal  and  precise  lan- 
guage of  the  Act.  It  declares  (§  8  of  the  Act 
of  1880,  as  amended  in  lb81,  chap.  861): 
"Every  corporation,  joint-stock  company  or 
association  whatever,  now  and  hereafter  in- 
corporated or  organized  under  any  law  of  this 
State,  or  now  or  hereafter  Incorporated  or  or- 
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fanized  by  or  under  the  laws  of  any  other 
tate  or  country,  and  doing  business  in  this 
State  ('with  certain  exceptions  not  now  mate- 
rial'), shall  be  subject  to  and  pay  a  tax  as  a  tax 
upon  its  corporate  franchise  or  business  into 
the  treasury  of  this  State  annually,  to  be  com- 
puted," according  to  certain  specified  circum- 
stances, upon  the  capital  stock  or  its  valuation 
made  in  accordance  with  the  provisions  of  the: 
first  section  of  the  Act. 

The  first  section  thus  referred  to  makes  it 
"the  duty  of  the  president  or  treasurer  of  every 
association,  corporation  or  joint-stock  company,, 
liable  to  be  taxed  on  its  corporate  franchise  or 
business  as  provided  in  §  8,  to  make  a  report, 
to  the  comptroller"  of  its  capital  and  dividends,, 
and,  if  no  dividends,  then  of  circumstances 
which  prevent  an  appraisal.  The  phraseology 
of  both  sections, — ^the  first,  "every  association, 
corporation  or  joint-stock  company,"  and  the 
third,  the  same  words  differently  arranged,-— 
embraces  the  United  States  Express  Company," 
and  its  relation  to  the  class  is  not  changed  by 
the  subsequent  limitation  imptied  by  the  words 
"incorporated  under  any  law  of  this  State." 
The  word  "incorporated,"  as  here  used,  is  not 
to  be  taken  in  a  technical  or  restricted  meaning 
and  confined  to  an  association  brought  into 
being  according  to  the  formality  of  a  statute, 
but  as  including  any  combination  of  individuals 
upon  terms  which  embody  or  adopt  as  rules 
or  regulations  of  business  the  enabling  provis- 
ions of  the  statutes. 

In  the  case  before  us  the  agreement  which 
brought  many  persons  into  one  artificial  body 
was  so  framed  as  to  accomplish  that  end,  and 
in  proposing  to  conduct  its  affairs  by  the 
power  given  to  it  in  the  mode  prescribed  by  the 
Legislature  they  must  be  deemed,  for  the  pur- 
poses of  the  Act  in  question,  to  be  incorporated, 
that  is  formed  or  united,  under  the  law  of  the 
State,  whether  the  artificial  body  be  termed  a 
corporation,  a  joint-stock  company,  or  associ- 
ation. 

Nor  is  the  principal  question  altogether  new. 
In  Waterbury  v.  MerehanU  Union  Expreu 
Co,  50  Barb.  158,  the  nature  and  legal  charac- 
ter of  the  defendant,  a  ^oint-stock  association 
created  in  like  manner  wilh  the  one  before  us, 
was  held  to  have  all  the  attributes  of  a  corpo- 
ration, and  all  its  incidents  except  a  common 
seal.  The  statutes  from  1849  to  1867,  9v^ra, 
were  examined  and  held  to  confer  the  qualities 
which  distinguished  a  corporation  from  a  part- 
nership, and  to  establish  the  relations  of  a 
member  of  the  association  as  those  of  a  stock- 
holder in  a  corporation,  and  not  those  of  an 
individual  in  a  partnership,  and  that  in  con- 
troversies affecting  them  the  analogies  afforded 
by  laws  and  jurisprudence  in  the  case  of  cor- 
porations should  be  followed,  and  not  those 
derived  from  a  simple  partnership. 

In  Westcott  v.  Fargo  (president  of  the  same 
company),  6  Lans.  819,  a  lik  discussion  was 
had  upon  circumstances  calling  for  a  decision 
as  to  the  nature  and  character  of  the  associ- 
ation. A  shareholder  sued  the  company  for 
the  loss  of  freight  intrusted  to  it.  It  was  set 
up  as  a  defense  that  the  plaintiff  as  such  share- 
holder was  one  of  the  owners  of  interest  in  the 
express  company;  but  the  court  held  other- 
wise, that  it  was  no  valid  objection  that  the 
plaintiff  was  a  member  of  the  company,  say- 
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iiig,  "tbe  action  is  against  the  corporation;" 
and  so  the  plaintiff  prevailed.  Upon  appeal 
the  case  came  in  this  court,  Weiteott  v.  Fargo, 
61 N.  Y.  542,  and  again  the  issue  was  distinctly 
presented.  The  appellant  contended  that  the 
plaintiffs  could  not  maintain  an  action  upon  a 
contract  between  themselves  and  the  associ- 
ation of  which  they  were  members;  that  their 
remedy  was  in  equity  for  an  accounting,  as  in 
iparinership  cases;  while  for  the  respondent  it 
was  argued  that  *'jointstock  companies,  or- 
ganized under  the  statutes  of  the  State,  are 
corporations,  not  partnerships." 

This  court  also  examined  the  statutes  relat- 
ing to  joint- stock  companies,  supra,  and  came 
to  the  conclusion  that  they  conferred  powers 
and  privUeges  of  corporations  not  possessed  by 
individuals  or  partnerships. 

We  do  not  overlook  the  contention  of  the 
learned  counsel  for  the  appellant  that  the  arti- 
cles of  agreement  and  association  of  the  Ex- 
press Company  already  contained  the  provis- 
ion embraced  in  the  Act  of  1854,  supra,  and 
were  therefore  part  of  the  fundamental  law  of 
the  company.  iTo'doubt  parties  are,  in  general, 
deemed  to  contract  with  reference  to  the  state 
of  tue  law  as  it  existed  at  the  time  of  making 
the  contract;  but  certainly  there  is  nothing  to 
prevent  them  from  doing  so  with  reference  to 
a  state  of  the  law  which  did  not  then  exist,  and 
more  especially  is  this  so  if  it  appears  that  by 
the  terms  of  the  agreement  that  changed  con- 
dition of  the  law  might  reasonably  be  expected. 

The  Act  of  1854  was  proposed  to  the  Legis- 
lature as  early  as  March,  it  was  passed  and 
became  a  law  on  the  15th  of  April,  and  al- 
though by  force  of  the  Statute,  1   Rev.   Stat. 


I  title  4,  part  1,  chap.  7,  157,  g  12,  it  did  Dot 
I  take  effect  until  twenty  days  thereafter,  it  waB 
.apparently  in  contemplation  of  the  parties 
when  on  the  22d  of  April,  and  therefore  after 
its  passage,  they  prepared  an  agreement  ene 
bodying  the  terms  and  language  of  the  Statute; 
but  however  that  may  be,  the  period  of  its  new 
or  extended  existence  bes»n  in  1804  when  tfate 
law  was  in  full  force.  The  agreement  which 
effected  it  might  well  be  deemed  equivalent  to 
anew  and  original  organization.  I  do  not, 
however,  regard  this  fact  as  essential.  It  is 
not  an  answer  to  the  operation  of  the  Statute 
that  the  agreement  constituting  the  joint-stock 
association  was  prepared  antecedent  to  the  time 
when  it  took  effect.  It  is  enough  that  the 
powers  which  it  provided  for,  and  assumed  to 
exercise,  were  thereby  ratified  and  made  valid. 
Thenceforth  it  acted  under  and  by  virtue  of 
the  Statute. 

Second.  We  are  also  of  opinion  that  the  tax 
sought  to  be  enforced  is  neither  in  form  nor 
substance  obnoxious  to  any  proviidon  of  the 
Federal  Constitution.  It  interferes  in  no  re- 
si)ect  with  commerce  with  foreign  nations,  or 
among  the  several  States.  It  is  conHned  to 
capital  employed  in  this  State  by  an  entity  ex- 
isting under  its  laws,  and  the  manner  in  wbicii 
its  value  shall  be  assessed  and  the  rate  of  tax- 
ation are  matters  of  legislative  discretion.  In 
no  aspect  does  it  profess  '*to  regtilaie  com- 
merce," nor  in  any  proper  sense  has  the  legis- 
lation in  question  that  effect. 

We  therefore  agree  usith  the  Supreme  Oourt, 
and  think  its  order  slwuld  be  affirtned. 
All  concur,  Andre wa*  J.,  in  the  result. 


TENNESSEE  SUPREME  COURT. 
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1*  An  li^imetion  prohibiting  members 
of  a  municipal  board  ttom,  meeting  and 


aotinfir  without  giving  a  oertafai  person  notlOQ^ 
and  permitting  him  to  aot  with  thorn,  is  not  man* 
datory. 
2.  The  legality  and  validity  of  an  elec- 
tion hy  the  mayor  and  aldermen  of  a  city  hy 
ballot,  where  no  other  official  is  in  terms  directed 
to  declare  or  certify  it,  and  no  provision  la  made 
for  a  contest,  may  be  inquired  into  by  mandamus 
to  compel  reoosrnitlon  of  the  ciaimant*8  title. 


Non.—'Toee;  majorUy;  quurum;  eaMtingvote, 

This  caae  and  the  one  next  foilowinjr.  Rushvllle 
Gas  Go.  V.  Busbvllle,  poit,  816,  by  their  sharp  con- 
flict add  interest  to  some  questions  which  do  not 
often  come  before  the  courts. 

The  weight  of  authority  Is  to  the  effect  that  a 
majority  vote  need  not  be  a  majority  of  all  those 
present.  If  it  has  a  majority  of  those  voting 
and  a  quorum  is  In  fact  present.  Launtz  v. 
People,  118  III.  187;  First  Parish  In  Sudbury  y, 
Steams,  21  Pick.  148;  Booker  v.  Young,  12  Gratt. 
903;  State  v.  Green,  87  Ohio  St.  227;  Bex  y.  Monday, 
Oowp.  680;  Oldknow  y.  Wainwright  (or  Bex  v.  Foz- 
crof t),  2  Bun-.  1017, 1  Wm.  BL  289:  State  v.  Chap- 
man, 44  Ck>nn.  600. 

Those  present  who  do  not  vote  acquiesce  In  an 
election  made  by  those  who  do.  Oldknow  y.  Wain- 
wright (or  Bex  v.  Foxorof t),  2  Burr.  1017, 1  Wm.  Bl. 
220. 

.\  member  present  and  not  TOtlng  is  to  be  counted 
as  present  In  determining  whether  the  affirmative 
votes  were  a  majority  of  those  present.   Oom.  v. 
Wiokersham,  06  Pa.  184. 
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Votes  viva  voce  when  the  law  requires  them  to  be 
by  ballot  are  nullitiea  and  a  majority  of  those 
actually  cast  by  balloti  however  few,  is  sufficient  If 
a  quorum  is  present.   Com.  v.  Read,  2  Ashm.  261. 

But  where  a  charter  requires  a  majority  of  all 
members  elected  a  vote  of  leas  than  this,  though  a 
majority  of  all  voting,  is  not  sufficient.  Son  Fran- 
cisco V.  Hazen,  6  Cal.  169;  McCracken  v.  San  Fran- 
cisco, 16  Cal.  581;  Pimontal  v.  San  Francisco,  21  CaL 
851. 

A  statute  requhring  **a  majority  vote  of  the 
qualified  members  present**  Is  not  satisfied  by  a 
leas  number,  though  It  is  a  majority  of  all  aotuaUj 
voting.    State  V.  Fagaa,  42  Conn.  32. 

So  where  by  law  a  majority  of  the  TOtera  were 
required  for  fixing  church  rates,  a  vote  of  a  minor- 
ity was  Insufficient  though  the  majority  ref  uficd  to 
fix  any  rate  at  alL  GosUng  v.  Yeley,  4  H.  L.  das. 
679,  reversing  7  Ad.  ft  El.  N.  &  406. 

A  voto  of  two  thirds  of  a  city  council  means  a 
vote  of  two  thirds  of  the  body  as  legally  constituted 
by  the  presence  of  a  quorum,  and  not  two  thtrda  of 
the  whole  number  of  memben.     Wamoek  ▼• 


See  also  G  L.  R.  A.  422;   12  L.  R.   A.  23.-);   U  L.  R.  A.  403,  643,  825;   15  L,  R. 
A.  832;  16  L.  R.  A.  214;  25  L.  R.  A.  694;    27  L.  R.  A.  203;  30  L.  R.  A.  532;  31  L.  R. 

A   iifl.  5^  T,  p   A  dflfl?  a?  T.  R  A  eo.*!.  .^^  t.  r  a  s2Qt  .^q  t.  r  a  ?«« 
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8.  Fonx  baUoto  are  not  soffleient  to 
elect  an  officer  by  an  official  board  wbbn  eifirht 
members  are  proaeat,  although  one  blank  vote  is 
cast. 

4.  The  majority  of  those  present  at  a 
meeting  of  a  seleot  body  oonsistlnfir  of  a  definite 
number  of  yoters  must  concur  in  order  to  do  any 
yalid  act,  in  the  absence  of  a  special  proyision. 

5.  A  declaration  of  a  presiding^  oflLeer 
that  a  certain  person  is  elected  as  the 
result  of  a  ballot,  which,  without  his  vote,  was 
not  sufficient  to  elect  for  lack  of  a  majority  of  the 
members  present,  is  not  equivalent  to  casting  his 
own  vote  in  f&yor  of  such  person. 

6*  No  ratification  of  an  election  declared 
by  a  municipal  officer  to  a  municipal  board,  on  a 
vote  which  in  fact  did  not  make  an  election,  can 
be  made  except  by  another  ballot,  where  the 
board  has  bo  power  to  elect  except  on  ballot. 

7*  The  statement  of  the  recorder  of  a 
ninnicipalboardy  in  a  paper,  that  he  was  not 
required  co  make,  notifying  a  person  of  his  elec- 
tion to  office,  that  it  was  done  by  order  of  the 
board,  is  not  evidence  of  that  fact. 

(Tumey^  Ch.  J.,  diaaentaj 
(October  19, 1889.) 

APPEAL  by  respondents  from  a  decree  of 
the  Chancery  Court  of  Knoxville  in  favor 
of  complaioant  in  a  proceeding  to  compel  re- 
spondents, as  members  of  the  board  of  educa- 
tion, to  recognize  complainant  as  a  member  of 
such  board,  and  to  prohibit  them  from  meet- 
ing and  taking  action  as  such  board  without 
giving  him  an  opportunity  to  be  present.  Be- 
venecL 

The    facts   are   sufficiently   stated    in    the 
opinion. 


Muara.  J,  W.  CMdwell  and  Ing^ersoll 
4^  Peyton  for  appellants. 
Meufn.  Taylor  4^  Hood  for  appellee : 

Snodg^ass*  J.,  delivered  the  opinion  of 
court: 

The  bill  in  this  cause  was  filed  by  J.  0.  Law- 
rence claiming  to  be  a  duly  elected  and  quali- 
fied member  of  the  board  of  education  of  the 
City  of  EnoxviUe,  for  an  injunction  against 
defendants  and  the  other  four  members  of  said 
board,  to  prohibit  the  meeting  and  action  of 
said  board  without  him,  and  to  compel  defend- 
ants, by  mandamus,  to  recognize  him  as  a  mem- 
ber of  the  board,  and  permit  him  to  take  part 
in  its  proceedings,  upon  allegations  of  refusal 
of  defendants  so  to  do.  The  injunction  issued, 
and,  on  final  hearing,  mandamus  was  awarded 
as  prayed  for.  Respondents  appealed,  and  as- 
signed errors.  Two  preliminary  questions  are 
nmde,  which  need  to  be  briefly  noticed  before 
disposition  of  the  real  merits  of  the  controver- 
sy. One  of  these  is  made  by  respondents,  and 
is  an  objection  to  the  power  of  the  court  to  i^ 
sue  a  mandatory  injunction,  upon  the  assump- 
tion that  the  one  issued  in  this  case  is  such. 
The  other  question  is  made  by  complainant, 
and  goes  to  the  rieht  of  the  court  to  inquire  in- 
to the  legality  and  validity  of  his  election  in 
this  proceeding.  Respectmg  the  first  question, 
it  is  sufficient  to  say  that  the  injunction  is  not 
mandatory.  The  injunction  prohibited  the 
meeting  and  action  of  defendants  without  giv- 
ing complainant  notice,  and  permitting  him 
to  act  with  them.  It  did  not  command  his  ad- 
mission, except  that  if  respondents  proceeded 
to  act,  it  prohibited  their  acting,  but  author- 
ized them  to  avoid  this  prohibition  on  compll- 


Lafayette,  4  La.  Ann.  419.  Oontni,  Logansport  v. 
LefiTff,  20  Ind.  315.  (But  in  the  latter  case  the  lan- 
giiiige  of  the  statute  requh^d  a  ^'concurrence  of 
two  thirds  of  the  members.**) 

**  Two  thirds  of  each  House."  whose  assent  is  nec- 
essary to  pass  an  Act  of  incorporation,  in  Mich. 
Const.  188&,  art.  12,  §  2,  means  two  thirds  of  the  mem- 
bers present  and  voting  when  there  is  a  quorum. 
Southworth  v.  Palmyra  &  J.  R.  Ck).  2  Mich.  287. 

So  the  words  **  two  thirds  of  each'  branch  of  the 
Legislature,**  within  a  provision  as  to  submitting 
proposed  constitutional  amendments,  mean  two 
thirds  of  each  House  duly  constituted  by  the  pres- 
ence of  a  quorum,  and  not  necessarily  two  thirds 
of  all  the  members.  Green  v.  Weller,  82  Miss.  650; 
State  V.  McBride,  4  Mo.  803. 

Where  the  charter  makes  the  common  council 
consist  of  the  mayor  and  twelve  aldermen,  and  re- 
quires a  vote  to  be  passed  by  two  thirds  of  the 
**"  members  elect,**  the  mayor  is  not  counted  and 
eitrht  votes  are  sufficient.  Mills  v.  Gleason,  11  Wis. 
470. 

Quorum, 

It  is  an  established  general  rule  that  a  ma- 
jority constitutes  a  quorum  of  a  body  oonsistinar 
of  a  definite  number  of  persons,  and  that  the  act  of 
a  majority  of  a  quorum  is  the  act  of  the  body,  un- 
less otherwise  determined  by  its  constitution.  Ex 
Tpartc  WiUcooks,  7  Cow.  406;  Damon  v.  Granby,  2 
Pick.  968;  Kingsbury  v.  Centre  School  Dist.  in 
Quinoy,  12  Met.  99;  Price  v.  Grand  Rapids  &  I.  R. 
Co.  18  Ind.  68;  State  v.  Jersey  aty,  27  N.  J.  L.  498; 
State  V.  Farr,  47  N.  J.  L.  208;  State  v.  Deliesseline,  1 
McCord,  L.  (8.  C.)  52;  Com.  v.  Bead,  2  Ashm.  281; 
State  V.  Green,  87  Ohio  St.  227;  State  v.  Hugglns, 
Harper,  L.  (8.  C.)  189;  Bex  v.  MiUer,  6  T.  B.  268; 
Bex  V.  Beilringer,  4  T.  B.  810;  Bex  v.  Headley,  7 
6L.aA. 


Barn.  &  C.  496;  Blaoket  v.  Blizard,  9  Bam.  ft  C.  861| 
6  Dane.  Abr.  160;  Kyd,  Corp.  Ill;  Ang.  ft  A.  Corp. 
S  205;  Kent,  Com.  S93;  Cushlng,  Legis.  Assem.  i  247. 

This  rule  applies  in  the  case  of  corporations.  Sar- 
gent V.  Webster,  13  Met.  497;  Buell  v.  Buckingham^ 
16  Iowa,  284:  State  v.  Chute,  84  Minn.  186;  OahiU  v. 
Kalamazoo  Mut.  Ins.  Co.  2  Doug.  (Mich.)  124;  Co- 
lumbia Bottom  Levee  Co.  v.  Meier,  80  Mo.  53; 
Booker  v.  Toung,  12  Gratt  803;  Madison  Ave.  Bap- 
tist Cb.  V.  Baptist  Ch.  in  Oliver  St.  6  Bobt.  649. 

Action  taken  by  less  than  a  quorum  is  void* 
Price  V.  Grand  Baplds  ft  I.  B.  Co.  13  Ind.  58;  Juno- 
tion  B.  Co.  V.  Reeve,  16  Ind.  237;  Logansport  v. 
Lefrg,  20  Ind.  816;  State  v.  Porter,  12  West.  Bep.  684, 
118  Ind.  79. 

An  election  by  a  minority  of  the  stockholders  of 
a  corporation  is  legal  where  the  others  are  re- 
strained from  voting  by  injunction.  Brown  v.  Paci- 
fic Mall  Steamship  Co.  6  Blatchf  .  625. 

Where  the  proper  presiding  officer  of  a  meeting 
composed  of  an  indefinite  number  is  prevented  by 
violence  from  acting,  those  who  withdraw  wi^ 
him  to  another  convenient  place  may  act  although 
they  are  only  a  minority  of  those  originally  as- 
sembled.   Field  V.  Field,  9  Wend.  894. 

Where  four  out  of  eighteen  members  were  either 
disqualified,  dead  or  refused  to  qualify,  eight  con^ 
stituted  a  quorum.  State  v.  Hugglns,  Harper,  L. 
(S.  C.)  189. 

But  where  three  vfilage  trustees  were  necessary 
for  a  quorum,  two  could  not  act  although  two 
others  were  present  If  the  latter  were  disqualified 
from  voting.    Coles  v.  Wllllamsburgh,  10  Wend.  660. 

A  majority  of  the  members  of  a  prudential  com- 
mittee of  a  school  district  may  lawfully  act.  Eangs- 
bury  V.  Centre  School  Dist.  in  Quincy,  12  Met.  99. 

Where  three  persons  were  appointed  to  select  a 
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ance  with  conditions  which  they  could  or  could 
not  accept,  as  they  saw  proper,  and  was  clearly 
not  mandatory.  It  therefore  becomes  irrele- 
vant and  unimportant  to  discuss  the  question 
of  the  right  to  issue  mandatory  injunctions, 
and  the  extent  to  which  they  may  ^. 

As  to  the  second  question  stated,  It  is  equally 
clear  that  the  chancellor  had  the  right  to  de- 
termine the  legality  and  validity  of  the  election 
under  which  complainant  claimed  title  to  the 
ofllce,  for  the  exercise  of  the  powers  of  which 
be  sought  the  aid  of  the  court.  His  election 
depended  alone  upon  the  action  of  the  board 
of  mayor  and  aldermen  as  embodied  in  the  rec- 
ord made  of  it  by  them.  The  notification, 
called  a  "certificate,"  issued  to  him  by  the  re- 
corder, is  of  no  force  or  validity,  because  not 
required  by  law.  But,  if  it  were,  it  could  only 
embody  the  result  of  the  record  of  the  election, 
and  could  not  add  to  its  efficacy  in  the  least, 
or  change  its  effect.  All  the  provisions  made 
in  the  charter  of  Knoxville  respecting  this 
election,  pertinent  to  the  point  now  being  con- 
sidered, are  that  it  shall  be  made  by  the  mavor 
and  aldermen,  bv  ballot'.  No  other  official  is 
in  terms  directea  to  declare  it,  or  to  certify  it, 
nor  is  any  provision  made  for  a  contest.  In 
such  case  it  is  well  settled  that  the  legality  and 
validity  of  such  election  may  be  inquired  into, 
in  any  proceeding,  by  mandamus,  to  compel 
other  persons  to  recognize  the  claimant's  title 
to  the  office,  or  when  he  seeks  to  enter  into  it, 
or  otherwise  assert  his  right  to  act  as  duly  elect- 
ed. 6  Am.  &  Eng.  Cyclop.  Law,  884,  885,  and 
casw  cited;  Marshall  v.  Kerns,  2  Swan,  68; 
Pucket  V.  Bean,  11  Heisk.  600;  L&U)is  v.  Wat- 
kins,  3  Lea,  181,  182. 

These  questions  out  of  the  w^,  we  come  to 
the  real  question  in  the  case.  Was  the  com- 
plainant elected,  and  is  he  therefore  entitled  to 


compel  the  defendants  to  admit  and  recognize 
him  as  a  member  of  the  board?  To  determine 
this  it  is  necessary  to  examine  his  claim  to 
election,  and  then  ascertain  if,  under  the  law, 
it  is  well  founded.  To  support  the  first,  he 
shows  the  following  record  of  the  minutes  of 
the  proceedings  of  the  board  of  mayor  and  al- 
dermen, in  addition  to  the  notification  or  oer^ 
tificate  of  the  recorder,  before  referred  to,  and 
indorsement  thereon  of  the  recorder  that  com- 
plainant had  taken  the  oath  required  by  law: 
"  At  a  call  meeting  of  the  lx)ard  of  mayor 
and  aldermen  of  the  City  of  Knoxville,  held 
Friday,  Jan.  27,  A.  D.  1888,  there  were  pres- 
ent, and  answering  roll-call.  Aldermen  Selby, 
Barry,  Hockenjos,  Jones,  Albers,  House,  Per- 
ry and  McDaniel.  Mayor  Luttrell  called  May- 
or-Elect Condon  and  Ex-Mayor  Fulcher  and 
Alderman  S.  B.  Boyd  to  take  seats  on  mayor'a 
stand.  (The  following  proceedings  were  had, 
to  wit):  The  minutes  of  the  meetings  of  the 
board  of  January  6,  Januarv  25  and  January 
26  were  read  and  approved.  On  motion  of 
Alderman  Albers  the  board  took, a  recess  of 
five  minutes.  Mayor  Luttrell  resumed  the 
chair,  and  called  the  board  to  order.  Alder- 
man Perry  moved  to  go  into  an  election  of  the 
city  school  board,  to  fill  out  the  unexpired  term 
of  Hon.  M.  J.  Condon,  resigned.  Motion  car- 
ried. Mayor  Luttrell  appointed  Aldermen  Mc- 
Daniel and  Barry  as  tellers,  and  Alderman 
Perry  to  take  up  the  votes.  Alderman  Perry 
nommated  F.  L.  Fisher.  Alderman  Jones 
nominated  Rev.  J.  C.  Lawrence.  The  ballot 
was  taken,  and  it  was  found  that  J.  C.  Law- 
rence had  received  four  votes,  and  F.  L.  Fish- 
er three  votes,  and  a  blank  without  any  name 
was  also  found,  and  thrown  out  Mayor  Lut- 
trell declared  J.  C.  Lawrence  legally  elected  as 
a  member  of  the  city  school  b^rd  of  educa- 


site  for  a  town  bulldinff,  rather  as  agents  than  as  a 
committee,  two  only  oould  not  act  against  the  dis- 
sent of  the  other.    Damon  v.  Oranby,  2  Pick.  368. 

Where  a  certain  number  are  expressly  required 
by  statute  to  be  present,  action  cannot  be  taken  in 
the  absence,  although  wrongful,  of  any  one  of 
them.    Ex  parte  Rogers,  7  Cow.  826. 

An  election  under  a  charter  by  which  a  majority 
of  a  definite  number  of  corporators  is  required  to 
be  present  can  be  had  only  where  a  majority  of  the 
whole  number  is  present,  although  some  vacancies 
exist.  Rex  v.  Devonshire,  1  Bam.  &  C  609;  Rex  v. 
Bower,  1  Bam.  &  G.  402:  Bex  v.  May,  4  Bam.  & 
Ad.  843;  Rex  v.  Morris,  4  East,  17;  Rex  v.  Belhringer, 
4  T.  R.  810;  Rex  v.  MiDer,  6  T.  R.  268. 

Where  the  number  for  a  quorum  is  an  aliquot 
part  of  the  assembly  of  which  the  whole  number  Is 
tixed  by  its  constitution,  vacancies  in  this  number 
do  not  reduce  the  number  required  for  a  quorum. 
Gushing,  Legis.  Assem.  §  26L 

IndeftnUe  number  of  voters. 

Where  the  number  of  voters  is  Indefinite  the  gen- 
eral rule  is  that  a  majority  of  those  assembled  is 
sufficient.  Rex  v.  Yarlo,  Gowp.  250;  Field  v.  Field, 
9  Wend.  3»4;  Yerbeck  v.  Scott,  n  Wis.  50. 

A  majority  of  the  religious  society  within  the 
meaning  of  a  statute  authorizing  action  **ii:  pursu- 
ance of  the  wishes  of  a  majority  of  the  members  of 
such  society,  expressed  at  a  church  election,  etc.,** 
means  a  majority  of  those  present  and  voting. 
Graig  V.  First  Presbyterian  Church,  88  Pa.  42. 

The  words  *'a  majority  of  the  voters"  or  "two 
thirds  of  the  qualified  voters"  of  a  certain  district, 
6  L.R.A. 


or  similar  words  in  a  statutory  or  constitutional 
provision  as  to  an  election,  mean  a  majority,  or  two 
tliirds,  as  the  case  may  be,  of  those  actually  voting, 
and  do  not  require  a  majority  of  all  who  might 
have  voted.  Garroll  County  v.  Smith,  111  U.  &  556 
(28  L.  ed.  617);  Oass  County  v.  Johnston,  06  U.  a  980 
(24  L.  ed.  416);  St.  Joseph  Twp.  v.  Rogers,  83  U.  S.  16 
Wall.  644  (21  L.  ed.  828);  People  v.  Warfleld,  20  HL 
IbO;  People  v.  Wiant,  48  £1L  263:  People  v.  Chiraer, 
47  m.  246;  Taylor  v.  Taylor,  10  Minn.  107;  Bayard  v. 
Kllnge,  16  Minn.  240;  Everett  v.  Smith,  22  Minn.  53; 
State  V.  Renick,  87  Mo.  270;  State  v.  Binder,  %  Mo. 
450:  Sanford  v.  Prentice,  28  Wis.  858;  County-Seat  of 
Linn  County,  15  Kan.  600;  Louisville  &  N.  R.  Co.  v. 
Davidson  County  Court,  1  Sneed  (Tenn.)  G37.  Contra, 
People  V.  Brown,  11  IlL  478;  Chester  &  L.  N.  G.  R. 
Co.  V.  Caldwell  County,  72  N.  C.  486. 

The  cases  of  Hawkins  v.  Carroll  County,  60  Miss. 
735;  State  v.  Sutterfleld,  64  Mo.  801:  Southerland  v. 
Ooldsboro,  06  N.  C  40;  Duke  v.  Brown,  Id.  L^,  and 
McDowell  V.  Massachusetts  A  N.  Const.  Co.  Id.  614, 
—  hold  ttuLt  where  registration  of  voters  must  be 
made  in  order  to  vote,  such  words  as  *^wo  thirds  of 
the  qualified  voters"  mean  two  thirds  of  the  whole 
number  entitled  to  vote  and  not  merely  of  those 
voting;  but  in  this  construction  they  are  in  oon- 
flict  with  Cass  County  v.  Johnston  and  OarroU 
County  V.  Smith,  supra. 

*'A  majority  of  legal  voters  voting  at  a  general 
election,"  within  a  constitutional  provision  for 
township  organization,  means  a  majority  of  all 
voting  at  that  election,  and  not  merely  of  those 
voting  on  that  question.  State  v.  X^noaster  Coun- 
ty, 0  Neb.  474. 


Sco  also  :V2  L.  R.  A.  723:  34  T-.  K.   A.  2:)\);  35  L.  l\.  A.  752;  37  L.  R.  A.  761; 
42  L.  11.  A.  73S. 
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^ioD,  to  611  out  tbe  unexpired  term  of  Hon.  M. 
J,  CoDdon,  resided.  Some  discussion  was 
had,  after  whicti  Alderman  Perry  moved  to 
reconsider  said  vote  and  election .  Seconded  by 
Alderman  Albers.  The  ayes  and  noes  were 
taken  on  roll-call,  Aldermen  Selby,  Hockenjos, 
Albers  and  Perry  voting  aye,  and  Aldermen 
Barty,  Jones,  House  and  McDaniel  voting  no, 
^-4.  Mayor  Luttrell  decided  the  motion  lost 
On  motion  of  Alderman  Barry,  the. board  ad- 

Joumed  until  nine  o'clock  to-morrow  morning. 
Signed]  Approved:  Jas.  C.  Luttrell,  Msyor." 
"CStyofKnoxville,  Tenn..  Jan.  81,  A.  D. 
1888.  Mr.  J.  C.  lAwrence:  At  the  regular 
meeting  of  the  board  of  mayor  bind  aldermen 
of  the  City  of  Knoxville,  held  January  27,  A. 
I>.  1888,  you  were  chosen  and  elected  as  a  mem- 
ber of  the  board  of  education,  to  fill  out  the  un- 
expired term  of  said  office  of  Martin  J.  Con- 
don, resigned.  By  order  of  the  board.  C.  0. 
Nelson,  Recorder.  Enrolled,  1-12-89,  bk.  2, 
p.  45." 

'*  J.  C.  Lawrence  came  before  me  and  took 
oath  of  office  as  required  by  the  new  charter, 
January  31,  1888.  C.  0.  Nelson,  Recorder." 
Upon  this  record  and  these  statements  of  the 
Tecorder  he  bases  his  claim  to  the  office  and 
right  to  a  peremptory  mandamus.  No  ques- 
tiou  is  made  that  the  oath  said  to  have  been 
taken  is  not  shown  to  have  been  done  by  this 
indorsement,  nor  upon  the  notification  or  cer- 
tificate as  such.  The  question  is  only  made,  as 
to  the  latter,  that  the  recorder  had  nothing  to 
^o  with  the  election,  or  certifying  it,  and  that 
Che  certificate  does  not  affect  the  question;  and 
this  is  true.  This  brings  us  to  the  second  sub- 
<)i vision  of  the  real  question,  that  is,  to  deter- 
mine whether,  under  the  law,  he  was  in  fact 
^elected. 


The  provisions  of  the  charter  in  relation  to 
the  election  are  found  in  several  sections  of  the 
Act  of  June  10, 1885,  entitled  "  An  Act  to  Re 
duce  the  Incorporating  the  City  of  Knoxville. 
and  the  Various  Amendments  Thereto,  to  One 
Act,  and  to  Amend  the  Same."  Section  68  of 
this  Act  provides  that  there  shall  be  a  board  of 
education  for  the  city,  to  consist  of  five  mem- 
bers,—citizens  of  the  town,  and  not  members 
of  the  board  of  mayor  and  aldermen. 

"  Sec.  64:  The  board  of  education,  shall  be 
elected  by  the  board  of  mayor  and  aldermen, 
from  the  citizens  and  qualified  voters  of  the 
town  by  ballot;  and  the  term  of  office  of  each 
member  shall  be  ^ve  years." 

"Sec.  3.  ...  The  board  of  mayor  and  al- 
dermen shall  be  composed  of  nine  aldermen. 

**Sec.  4.  ...  The  mayor  shall  not  vote, 
except  in  case  there  shall  be  a  tie  vote  on  any 
question,  and  then  he  shall  by  his  vote  decide 
the  question. 

"Sec.  5.  .  .  .  It  shall  require  a  majority  of 
the  members  of  the  board  to  form  a  quorum 
for  the  transaction  of  business." 

No  provision  beins  made  for  the  filling  of 
vacancies  in  the  board  of  education,  tliis  defect 
was  remedied  by  an  ordinance  as  follows:  "In 
case  any  vacancy  shall  occur  in  the  board  of 
education,  the  unexpired  term  of  such  member 
vacating  shall  be  filled  by  an  election  by  the 
board  of  mayor  and  aldermen,  as  soon  as  prac- 
ticable after  such  vacancy  occurs." 

These  are  all  the  provisions  of  the  charter  or 
ordinances  of  tbe  City  necessary  to  be  noticed. 
They  are  those  under  which  the  election  was 
held,  and  the  provisions  of  which  must  deter* 
mine  its  validity,  no  other  law  existing  in  our 
statute  which  affects  the  question,  n  is  ob- 
served that  there  are  nine  aldermen,  who,  with 


To  same  effect  where  the  words  were  '*a  majority 
of  the  votes  cast.*'  State,  Omaha  &Q.0.  St.  B.  Go. 
v.  Beckel,28Neb.l68. 

A  provision  for  a  tax  when  **a  majority  of  the 
electors  of  said  township  at  some  regular  election 
ahall  vote  In  favor"  means  a  majority  of  all  voting 
at  the  election,  and  not  merely  of  those  voting  for 
or  against  the  tax.  Enyart  v.  Hanover  Twp.  26 
Ohio  St.  018. 

*^A  majority  for**  a  bounty  which  can  be  given 
by  a  vote  of  township  means  a  majority  of  those 
cast  on  that  question,  although  not  a  majority  of 
those  cast  for  township  oflQcers  at  the  same  election. 
Marlon  CJounty  v.  Winkloy,  29  Kan.  80. 

A  vote  of  5,000  on  a  special  question  at  an  election 
where  13.000  votes  were  cast  for  city  officers  is  not  a 
vote  of  (i  majority  of  the  legal  voters.  State  v. 
Winkelmeier,  35  Mo.  106. 

^  A  majority  of  all  the  votes  cast  at  suoh  election** 
In  a  constitutional  provision  as  to  extending  suf- 
frage was  held  in  Wisconsin  to  mean  a  majority  of 
those  oast  on  that  subject.  Gillespie  v.  Palmer,  20 
Wi8.5fti. 

But  **tL  majority  of  the  electors  vothig  at  such 
election**  held  for  choosing  senators  and  represen- 
tatives in  a  provision  as  to  amending  a  state  con- 
sUtiition  has  been  held  to  mean  a  majority  of  those 
voting  for  senators  and  representatives,  and  not 
merely  of  those  voting  for  the  amendment.  State 
V.  Foraker,  post,  — ,  47  Ohio  St.  — ,  28  Ohio  L.  J. 
104;  State  v.  Babcock,  17  Neb.  188. 

Tbe  words  ^  majority  of  said  electors  shall  rati- 
fy,** in  a  proTlslon'f  or  amending  the  State  Constitu- 
-tlon,  have  been  also  held  to  mean  a  majority  of 
^ose  voting  at  that  election  and  not  merely  of 


those  voting  for  or  against  the  amendment.   State 
V.Swift,  Wind.  505. 

Cagtinff  vote. 

In  respect  to  the  effect  of  declaring  the  vote  a 
distinction  may  possibly  be  drawn  between  the 
main  case  of  Lawrence  v.  Ingersoll  and  the  follow- 
ing case  of  Rushville  Gas  Co.  v.  Busbville,  post,  815, 
in  the  fact  that  the  vote  in  the  former  was  by  bal- 
lot. It  Is  said  in  the  little  manual,  Roberts*  Rules  of 
Order,  §  40,  that  a  presiding  officer  must  vote,  if  at 
all,  where  the  vote  is  by  ballot,  before  the  tellers 
begin  to  count  the  votes.  If  this  be  so  (and  the 
larger  manuals  seem  to  be  silent  on  the  point),  the 
effect  of  bis  declaration  of  the  result  might  well  be 
held  of  no  effect  as  a  casting  vote. 

The  decision  In  Rushville  Gas  Co.  t.  Rushville, 
poet,  815,  that  the  presiding  offioer*B  declaration 
that  the  vote  is  carried,  is  equivalent  to  a  casting 
vote,  where  his  vote  is  necessary  to  decide  the  ques- 
tion, is  sustained  by  Launtz  v.  People,  118  IlL  187. 

On  a  vote  of  twenty-two  against  twenty-two, 
with  one  blank,  no  casting  vote  can  be  given.  State 
V.  Chapman,  44  Conn.  800. 

A  mayor  presiding  over  a  city  council  may  give 
a  casting  vote  for  an  officer  nominated  by  him  un- 
der a  statute  giving  him  authority  to  ^'appoint  by 
and  with  the  consent  of  the  council,**  tf  the  votes  of 
the  council  are  equally  divided.  Carroll  v.  Wall,  85 
Kan.  86. 

A  declaration  by  a  presiding  officer  that  a  resolu- 
tion is  lost  will  not  be  sufficient  to  defeat  it,  if  the 
vote  was  sufficient  to  carry  It.  Charlton  v.  HoUlday, 
eo  Iowa,  88L 

A  declaration  that  a  man  was  elected  is  of  no 
avail  where  the  vote  was  In  fact  against  him.  State 
V.  Fagan,  42  Conn.  82. 
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the  mayor,  are  to  make  the  election,  if  all  are 
present,  the  mayor  having  no  vote,  as  no  tie 
could  result;  that  if  less  than  nine  are  piesent. 
but  a  majority  of  that  number,  then  those  pres- 
ent may  elect;  but,  if  equally  divided  in  an 
election,  the  mavor  may  cast  the  deciding  vote, 
— ^the  only  contingency  in  which  his  act  can 
affect  the  question.  In  the  election  now  bein^ 
considered  a  majority  (eight)  were  present,  and 
participating  in  the  election.  This  appears 
both  in  the  reeitals  of  the  records  hereinbefore 
shown  and  in  the  fact  that  seven  ballots  were 
cast  for  the  candidates,  and  one  blank  ballot. 
It  remains  now  to  inquire.  What  is  the  effect  of 
this  action  on  the  part  of  this  board,  acting 
through  its  eight  members  and  authorized  quo- 
rum? In  determining  this  question,  it  must 
be  borne  in  mind  that  we  are  not  examining 
the  effect  of  an  election  of  an  indefinite  num- 
ber of  electors,  as  the  vote  of  the  body  of  the 
people  of  the  city,  or  the  vote  of  any  indefinite 
aumber  of  people,  in  a  popular  election;  for 
(he  rule  governing  the  one  is  entirely  different 
from  that  governing  the  other.  In  the  case  of 
general  or  special  elections  by  the  vote  of  the 
people, — ^by  the  vote  of  an  indefinite  number, 
— the  common-law  rule  is  that  a  plurality 
of  votes  elects.  That  is,  the  candidate  get- 
ting more  votes  than  any  other  is  elected,  al- 
though he  does  not  get  a  majority  of  the  votes 
cast,  and  hence  it  makes  no  difference  that 
there  are  absent  voters  or  blank  votes  cast. 
They  do  not  change  the  fact  that  one  candidate 
receives  a  plurality;  and  cannot  do  so,  in  the 
very  nature  of  things.  Cooley,  Const.  Lim. 
5th  ed.  779.    See  also  770  and  771. 

Mr.  Ck)o]ey  treats  alone  the  subject  of  popu- 
lar elections,  the  scope  of  his  work  not  includ- 
ing elections  by  governing  bodies  of  corpora- 
tions. This  is  not  only  the  rule  at  common 
law,  but  it  is  so  by  statute  in  this  State;  and 
hence,  in  our  elections  by  the  people,  the  can- 
didate who  gets  the  highest  number  of  votes  is 
elected.  And  tins  rule  is  applied  to  corporate 
action,  where  the  corporate  power  resides  in 
the  inhabitants  or  citizens  at  large,  and  where 
they  meet  and  act  in  their  primary  capacity, — 
and,  hence,  indefinite  numbers.  1  DHL  Mun. 
Corp.  §§  20&-215. 

It  is  equally  well  settled,  and  indeed  is  not 
open  to  controversy,  that  when  an  election  is  to 
be  made  by  a  definite  body  of  electors,  as  mem- 
bers of  a  board  of  aldermen,  that,  "  in  the  ab- 
sence of  special  provision,  the  major  part  of 
those  present  at  a  meeting  of  a  select  body  must 
concur,  in  order  to  do  any  valid  act."  1  DilL 
Mun.  Corp.  §  220. 

"When,  therefore,"  adds  the  author,  "  it  ap- 
peared that  thirteen  ballots  were  cast,  when 
the  members  present  were  only  entitled  to  give 
twelve  votes,  of  which  seven  were  for  one  per^ 
son  and  six  for  another,  there  is  no  election; 
and  the  council,  though  it  has  declared  that 
the  person  receiving  seven  votes  was  duly 
elected,  may  rescind  its  action,  and  proceed  to 
a  new  election,'*  etc.    Ibid. 

And  this  common-law  rule  as  to  majorities, 
he  declares,  is  applied  to  governing  bodies  of 
municipal  corporations,  where  not  special! 
regulated  by  charter  or  statute.    Sections  21^ 
217. 

We  have  seen  that  it  is  not  only  not  differ- 
ently reflated  by  the  charter  of  Knoxville,  or 
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other  statute  of  Tennessee,  but  that  the  charter 
provides  for  the  transaction  of  business  only 
by  a  majority  of  a  quorum,  and  gives  the  may- 
or a  right  to  vote  when  the  majority  thereof 
cannot  decide,  thereby  .conclusively  showing 
that  a  majority  must  concur,  or  there  is  no  re> 
suit. 

A  different  rule,  as  we  have  seen,  and  we  re- 
peat, prevails  at  common  law  where  the  elec- 
tion is  by  an  indefinite  number  of  electors,  in- 
which  a  plurality  of  votes  is  sufficient  for  an 
election.  These  rules,  and  thehr  distinctions, 
are  very  forcibly  and  clearly  stated  in  the  able 
treatise  on  elections  in  the  sixth  volume  of 
American  and  English  Encyclopoedia of  Law,  a» 
follows;  "  The  only  way  to  defeat  the  election 
of  a  candidate  at  an  election  where  the  number 
of  electors  is  indefinite,  or  where  the  law  does 
not  require  a  majority  of  all  the  members  of 
body  having  a  definite  number,  as  opposed  to- 
a  majority  of  those  voting,  is  by  voting  for  an- 
other candidate;  and  the  fact  that  a  majority 
enters  a  protest  against  the  minority  candidate 
voted  for  at  a  regularly  called  election  will  not 
defeat  the  election,  if  no  other  candidate  is- 
voted  for.  This  rule  does  not  apply  to  casea 
where  the  elective  body  consists  of  a  definite- 
number,  and  a  majority  of  the  members  is  re- 
quired for  an  election.  In  such  cases  a  refusal 
to  vote,  or  a  blank  vote  by  a  majority,  will 
defeat  an  election/'    Page  831. 

We  have  heretofore  seen  that  under  this- 
charter  a  majority  of  the  quorum  is  required. 
This  author  shows,  further,  that  the  rule  re- 
specting  the  election  by  a  definite  number  in  & 
municipal  body  extends  also  to  other  bodies  of 
definite  numbers,  as  legislative,  etc.,  and  shows- 
that  in  such  a  case  a  majority  must  concur, 
and  vote  for  the  candidate,  in  order  to  elect 
him.  Quoting  several  cases  and  instances  of 
high  authority,  he  says,  illustrating:  ''By  sec- 
tion 15  of  the  Revised  Statutes  of  the  United 
States  it  is  provided  that  all  votes  for  senators 
shall  be  by  viva  voce  vote  of  members  of  the 
Legislature,  and,  by  section  27,  that  all  votes- 
for  representatives  in  Congress  must  be  written 
or  printed  ballots;  and  that  all  votes  received 
or  rendered  contrary  to  such  action  shall  be  of 
no  ^ect.  It  has  been  held  that  when  there  is- 
no  provision  of  law  making  a  plurality  suffi- 
cient for  an  election  a  majority  of  the  votes 
cast  must  be  for  a  candidate,  in  order  to  elect 
him."  Id.  832,  citing  State  v.  Fagan,  42 
Conn.  35. 

He  cites  several  cases  sustaining  the  text,  the 
notes  being  as  follows:  **  In  the  absence  of  any 
Act  of  Congress  on  the  subject,  a  State  may 
pass  a  law,  or  a  joint  or  concurrent  resolution 
of  the  Legislature,  requiring  a  majority  of  all 
the  members  elected  to  both  branches  of  the 
Legislature  to  elect  a  senator  of  the  United 
States;  and  in  such  a  case,  where  twenty-nine 
votes  are  given  for  one  candidate,  and  twen- 
ty-nine blank  votes  were  given,  it  was  held 
that  this  did  not  constitute  an  election.  Yulee 
V.  MaXUyry,  2  Cong.  El.  Cas.  608;  Senate  EL 
Cas.  146."  And  again:  "In  1866,  in  the 
Stockton  Com,  in  New  Jersey  (Senate  El.  Cas. 
264),  it  appeared  that  there  was  no  law  in  the 
State  regulating  the  election  of  senators,  and 
there  had  been  a  practice  of  regulating  the 
election  of  all  officers  by  resolution  of  the  con- 
vention;  and  at  the  convention  for  the  electioi^ 
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of  senators  in  1865  a  resolution  was  adopted 
that  a  plurality  gt  the  members  present  mi^ht 
elect  The  judiciajry  committee,  reportmg 
through  Senator  Tnilkibull,  decided  in  favor 
of  the  validity  of  tl^  election;  but  the  resolu- 
tion was  amended  by  the  close  vote  of  22  to  21, 
azid  the  candidate  was  declared  not  elected. 
It  was  claimed  by  some  of  the  senators  that 
**the  parliamentary  law  required  a  majority  to 
elect,  and  this  could  only  be  changed  by  a  law 
or  resolution'of  the  House,  acting  in  the  legis- 
lative capacity."    832. 

Thus  it  appears  by  concurrence  of  text-book, 
judicial,  senatorial,  congressional  and  legisla- 
tive authority,  that  the  rule  is  settled  that  a 
majority  of  a  definite  body  present  and  acting 
must  vote  for  a  candidate,  in  order  to  elect 
him,  and  that  it  is  not  sufficient  that  he  re- 
ceive a  plurality  of  votes  cast,  or  a  majority,  if 
blank  ballots  are  excluded.  His  claim  must 
not  depend  upon  the  negative  character  of  the 
opposition,  but  upon  the  affirmative  strength 
of  his  own  vote;  that  it  is  not  sufficient  that  a 
majority  were  not  cast  against  him,  to  be  elect- 
ed. The  majority  must  be  cast  for  him .  "  So, 
if  a  board  of  village  trustees  consists  of  five 
members,  and  all,  or  four,  are  present,  two 
can  do  no  valid  act,  even  though  the  others  are 
disqualified  by  interest  from  voting,  and  there- 
fore omit  or  decline  to  vote.  Their  assenting  to 
the  measure  voted  for  by  the  two  will  not 
make  it  valid.  If  three  only  were  present, 
they  would  constitute  a  quorum.  Then,  the 
votes  of  two,  being  a  majority  of  the  quorum^ 
would  be  valid.  Certainly  so,  where  the  three 
are  all  competent  to  act."  1  Dill.  Mun.  Corp. 
§217. 

These  authorities  answer  the  proposition, 
urged  by  complainant,  that  the  blank  vote 
must  not  be  considered,  and  it  must  be  treated 
as  though  onlv  seven  votes  were  cast,  and  he 
got  four.  It  is  true  that  the  blank  vote  cannot 
be,  in  the  technical  sense,  a  ballot,  but  it  is, 
nevertheless,  an  act  of  negation, — affirmative 
in  showing  that  another  voter  acted,  negative  in 
determihing  the  majoritj^.  It  was  one  of  eight, 
attempted  to  be  cast  with  the  purpose  of  not 
supporting  complainant,  and  is  only  to  be 
counted  in  showing  that  he  did  not  get  a  ma- 
jority, just  as  would  have  resulted  had  it  been 
an  illegal  vote, — as  being  for  two  candidates, 
or  otherwise. 

But  complainant's  case  would  be  no  better 
if  that  vote  was  entirely  disregarded,  because 
the  record  otherwise  shows  that  eight  alder- 
men were  present;  and,  without  reference  to 
their  vote,  he  must  have  received  five  votes  in 
order  to  be  elected.    The  roU-call  shows  eight 

f  resent  On  the  vote  to  reconsider  eight  voted, 
ndeed,  it  is  not  anywhere  pretended  by  com- 
plainant that  they  were  not  all  present  and  par- 
ticipating; and,  nowhere  the  contrary  affirma- 
tively appears.  But  it  is  said  that  tne  mayor 
declared  the  election  carried,  and  that  this  is 
equivalent  to  a  vote  for  him;  and,  with  four 
votes  for  him  and  four  not  for  him,  the  may- 
or's vote  or  action  makes  the  election.  There 
are  several  answers  to  this,  all  conclusive: 
first,  the  mayor  had  no  right  to  vote,  as  there 
was  no  tie;  and,  second,  he  did  not  vote;  third, 
bisacUon,  declaring  the  result,  without  voting, 
would  not  make  an  election,  because  the  law 
does  not  allow  him  to  declare  a  candidate,  even 
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on  a  tie,  elected,  without  voting  at  all.  Ho- 
could  only,  in  such  cases,  vote,  and  make  an 
election;  and,  when  he  does  this,  it  makes  it» 
even  though  he  should  then  declare  the  candi* 
date  not  elected. 

A  still  further  argument  is  made,  however, 
that  the  board  appears  to  have  ratified  it,  and 
this  should  be  treated  as  giving  validity.  The 
answers  to  this  are,  if  possible,  even  more  con- 
clusive. They  are:  First,  That  the  board  has 
not  .'power  to  elect,  except  by  ballot  There 
was  never  but  one  ballot  cast,  and,  if  that 
did  not  make  it,  no  election  could  otherwise  be 
made.  Second.  The  board  did  not  ratify  it 
On  the  contrary,  four  members  voted  to  recon- 
sider, and  therefore  against  ratification,  and 
four  for  it.  This,  at  least,  while  unimportant, 
was  not  an  affirmation.  It  was,  at  most,  but  a> 
tie,  which  the  mayor  might  by  his  vote  have- 
decided.  He  did  not  choose  to  vote,  but,  in« 
stead,  declared  the  matter  lost  In  both  in- 
stances the  mayor  refused  or  failed  to  vote,  and 
contented  Ihimself  with  declaring  that  the  re- 
sults stood  accomplished  without  his  vote. 
We  are  not  presenting  the  parliamentary  ques- 
tion, or  attempting  to  show  that  four  against 
four  would  rescind  any  le^l  action;  We  are- 
only  showing  that  no  majority  ever  in  any  way 
voted  to  ratify  an  election.  The  argument 
need  not  be  repeated  here  that  this  meant 
nothing,  and  accomplished  nothing.  The  law 
is  that  they  could  not  make  an  election  by  rati* 
fication,  and  the  fact  is  they  did  not 

In  addition  to  the  effort  to  reconsider,  it  is^ 
said,  as  evidence  of  ratification,  that  on  the 
notification,  called  a  "  certificate,"  of  the  re- 
corder, in  which  he  advises  complainant  of  hia- 
election,  he  appends  to  that  statement  the 
words,  "by  order  of  the  board,"  and  that  this 
is  evidence  of  ratification.  Having  shown  that 
ratification  could  not  make,  or  make  valid,  an 
election,  it  is  perhaps  superfluous  to  deal  with 
the  evidence  of  it;  but,  having  denied  the  fact, 
it  is  proper  not  to  overlook  this  point,  as  bear- 
ing on  the  question  of  fact  as  to  whether  or 
not  any  act  of  the  board  was  an  attempted  rati- 
fication. We  have  seen  that  the  recorder  has 
nothing  to  do  with  the  election,  either  to  make 
or  declare  or  certify  it,  under  the  charter. 
This  whole  paper,  including  indorsement, 
therefore,  goes  for  nothing.  His  statement,  in 
a  paper  that  he  was  not  required  to  make,  that 
it  was  done  by  order  of  the  board,  would  not 
prove  that  fact,  of  course;  and  no  other  evi- 
dence of  it  is  offered  He  may,  and  doubtlesa 
did,  think  himself  authorized  to  make  it,  and 
may  have  been  ordered  to  do  so;  but  no  such 
order  is  produced,  and  nothing  else  proves  it 

The  construction  herein  given  to  the  charter 
regulating  municipal  elections  and  the  action 
of  municipal  boards  is  not  only  sound  in 
law,  but  in  policy.  It  would  be  of  the  most 
injurious  consequence  to  hold  that  municipal 
bodies  could  m^e  elections  or  appropriate 
money,  legislate  rights  away  or  pass  meas- 
ures afFecting  vast  property  interests,  by  lesa 
than  an  affirmative  vote  of  an  acting  majority. 
It  is  going  sufficiently  far  to  allow  them  ta 
vote  bv  majority  of  a  ouorum  present;  but  if, 
by  legislative  act  or  ludicial  construction,  they 
should  be  authorized  to  act  by  a  majority  of  a 
quorum,  there  would  be  no  safeguiuxis  effect- 
ual to  protect  the  public,  within  the  scope  of 
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their  authority.  It  is  equally  salutary  to  pro- 
vide, by  following  well-iounaed  principles  and 
precedents,  that  what  they  will  not  or  do  not 
in  fact  do  by  vote  they  shall  not  accomplish  by 
declaring  it  done  without  vote. 
Reverse  the  decree,  and  diemiu  the  bill,  mth 

^8tS, 

Tnrney,  Oh.  J.,  dissenting: 

The  charter  of  Knoxville  provides:  "The 
board  of  education  shall  be  elected  by  the 
board  of  mayor  and  aldermen,  from  the  citi- 
^ns  and  qualified  voters  of  the  town,  by  bal- 
lot, and  the  term  of  office  of  each  member 
shall  be  five  years." 

On  the  27th  of  January,  1888,  the  board  of 
mayor  and  aldennen  met.  A  motion  "to  go 
into  an  election  for  a  member  of  the  city  school 
board,  to  fill  out  the  unexpired  term  of  Hon. 
M.  J.  Condon,  resigned,"  was  carried.  There 
were  present  the  mayor  and  eight  aldermen, 
who  constituted  at  that  time  the  entire  board. 
The  ballot  was  taken,  when  it  was  found  that 
J.  C.  Lawrence  had  received  four  votes,  F.  L. 
Fisher  three  votes;  and  a  blank  was  found, 
without  any  name  on  it,  which  was  thrown 
•out.  The  mayor  declared  Lawrence  elected. 
Motion  to  reconsider  was  lost.  Lawrence  was 
notified  of  his  election,  and  on  January  81st 
took  the  oath  of  office  before  the  recorder, 
having  received  from  the  board  a  certificate  of 
election.  The  members  of  the  board  of  educa- 
tion refused  topermit  Lawrence  to  sit  and  serve 
with  them.  Whereupon  he  filed  his  biU,  al- 
leging his  title  to  the  office;  asking  that  it  be 
declared  bv  decree;  praying  that  defendants 
be  required  to  give  him  notice  of  the  meetings, 
«nd  permit  him  to  be  present;  that  they  be  en- 
joined from  meeting,  or  transacting  any  busi- 
ness of  the  board  of  education,  without  giving 
him  notice  and  permitting  him  to  be  present  and 
participate.  There  was  demurrer,  which  fully 
presents  every  question  of  jurisdiction  in  the 
chancery  court,  which  was  overruled, — ^prop- 
€rlv,  as  we  hold. 

iThere  can  be,  in  our  opinion,  no  valid  rea- 
son why  a  chancery  court  may  not  exercise  its 
Injunctive  powers  to  restrain  an  unlawful  act, 
or,  as  here,  what  seemed  to  be  a  lawful  act  per- 
formed in  an  unlawful  manner.  The  bill  did 
not  seek,  nor  the  fiat  restrain  the  meetings  of 
the  board,  and  the  transaction  of  its  business. 
The  restraint  went  only  to  the  extent  of  in- 
hibiting such  action  by  four  memlx:r8  of  the 
board  without  notice  and  permission  to  com- 
plainant to  be  present  and  take  part,  his  bill 
making  a  prima  facie  case  of  a  right  and  duty 
on  his  part  to  do  so.  It  is  difficult  to  see  why 
a  court  having  the  power  to  prohibit  action 
may  and  does  not  have  the  power,  derived  in 
the  same  way,  to  command  action.  The  reason 
for  the  one  applies  with  like  force  to  the  other. 
If  the  court  may  restrain  a  wrong,  it  may 
•command  a  right.  Then,  if  complainant  was 
a  duly  elected  member  of  the  board,  he  was  en- 
titled to  his  voice  therein;  and  the  chancery 
court  had  the  jurisdiction  to  enforce  his  claim. 

So  far,  the  court  is  a  unit.  The  question  of 
his  election  arises.  Under  the  facts  stated,  a 
majority  is  of  opinion  there  was  no  such  elec- 
tion as  the  charter  contemplates,  and  in  sup- 
port relies  in  part  on  1  Dill.  Mun.  Corp.  §  220, 
which  is:  "In  the  absence  of  special  provision, 
^  L.  R.  A. 


the  major  part  of  those  present  at  a  meeting  of 
a  select  body  must  concur,  in  order  to  do  any 
valid  act."  This  is  construed  to  mean  that  the 
candidate  must  have  a  majority  of  the  votes  of 
all  present,  entitled  to  vote;  and  that,  while  the 
seven  voting  constituted  a  quorum  for  the 
transaction  of  any  business  of  the  board,  there 
was  not  the  majority  of  all  present,  and,  there- 
fore, no  election,  and  complainant  is  entitled  to 
no  relief  under  his  bill.  I  do  not  assent  to  this 
conclusion,  and  am  of  opinion  that,  even  un- 
der the  rule  laid  down  by  Mr.  Dillon,  there  is 
an  election.  There  was  no  dissent  to  the  mo- 
tion for  an  election;  therefore,  to  hold  it  as  was 
done  was  **  a  valid  act,"  to  which  there  was  a 
concurrence,  not  only  of  the  "  major  part," 
but  of  all  present.  If*  it  was  necessary  that  all 
the  aldermen  present  should  vote,  then  I  am  of 
the  opinion  such  necessity  was  conformed  to, 
— ^that  eight  votes  were  cast,  although  one  of 
the  ballots  was  a  blank.  If  the  blank  can  be 
regarded  at  all,  it  must  be  as  an  expression  of 
indifference  by  the  alderman  who  cast  it  as  be- 
tween the  two  nominated  candidates,  and, 
therefore,  as  an  expression  of  consent  that  he 
who  shaU  receive  a  majority  of  those  actually 
voting  should  be  the  elected  member  of  the 
board  of  education ;  and,  if  the  blank  was  con- 
sidered at  all,  such  was  the  interpretation  of 
the  mayor,  when  he  declared  Lawrence  elected. 
Such  was  the  interpretation  of  the  board,  re- 
fusing to  reconsider,  and  also  in  the  unchal- 
lenged certificate  of  election  furnished  by  the 
recorder,  *'  by  order  of  the  board,"  with  obiec- 
tions  from  no  one.  To  my  mind,  it  is  clear 
that  no  account  should  be  taken  of  the  blank 
ballot,  nor  of  the  nominal  presence  of  the  al- 
derman who  cast  it.  He  might  have  retired 
from  the  room,  in  which  event,  I  understand, 
it  is  to  be  agreed  that  a  majority  of  the  seven 
voting  would  have  made  an  election.  His  ab- 
sence would,  of  itself,  make  the  "action"  of  the 
"  major  part  present,  valid."  The  question 
then  is,  Was  it  necessary  that  his  absence 
should  have  carried  him  out  of  sight  or  hearing? 
I  think  not.  When  he  determined,  after  voting 
that  an  ejection  be  held,  that  he  would  take  no 
part  in  the  election,  he,  in  legal  contemplation, 
absentee^  himself  from  the  board,  and  did  not 
change  that  contemplation  by  dropping  a  blank 
in  the  ballot-box,  any  more  than  would  the 
failure  of  a  qualified  voter,  present  at  the  polls 
of  a  town  or  city  election,  to  cast  a  vote,  nor 
any  more  than  the  casting  a  blank  by  such 
voter  would  change  the  result.  Both  would 
be  failure  to  vote.  Both  would  be  absence 
from  the  election  as  a  voter.  No  weight  should 
be  attached  to  the  fact  that  he  voted  for  an 
election  to  be  held  at  that  meeting.  That 
would  not  make  him  present  for  the  election 
any  more  strongly  than  it  would  make  him 
present  for  an  election  on  the  next  or  any  sub- 
sequent day.  Nothing  can  constitute  a  presence 
but  participation.  It  was  by  acts  signifying  a 
full  acquiescence  In  the  action  of  the  majority 
voting. 

Judge  Cooley,  in  his  work  on  Constitutional 
Limitations,  8d  ed.  §  14,  states  the  rule  more 
strongly  against  the  defendant  than  I  have  done. 
He  says:  "In  most  of  the  States  a  plurality  of 
the  votes  cast  determines  the  election.  In 
others,  as  to  some  elections,  a  majority.  But, 
in  determining  upon  a  majority  or  plurality,  the 
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blank  yotes,  if  any,  are  not  to  be  counted;  and 
«  candidate  may  therefore  be  chosen  with- 
out receiving  a  plurality  or  majority  of  voices 
of  ihoee  who  actually  participate  in  the  election" 
(Italics  mine.)  Under  this  rule,  the  blank  is 
not  to  be  counted.  The  presence  of  him  who 
cast  it  was  not  necessary  to  a  quorum,  to  make 
an  election.  If  he  had  oeen  in  fact  absent,  it  is 
admitted,  the  election  would  have  been  lawful 
and  free  from  objection.  If  Judge  Cooley 
is  right,  it  follows,  although  we  may  hold 
that  the  castine  a  blank  ballot  was  a  partici- 
pation in  the  electioD,  still  complainant,  hav- 
ing a  majority  of  such  number  as  was  author- 
ized to  elect,  was  elected,  notwithstanding  the 
presence  and  participation  of  him  who  cast  the 
blank  which  is  not  to  be  counted.  If  there  had 
been  five  present  at  the  election,  with  three 
voting  for  one  man  and  two  for  another,  or  two 
voting  blank  or  not  voting  at  all,  the  election 


would  never  have  been  complete.  Here  were 
seven  actually  voting,  and  one  not;  and  we  are 
asked  to  count  the  blank  against  the  complain- 
ant. We  may  as  well,  by  the  same  process  of 
reasoning,  count  it  for  him.  The  juster  rule 
is  not  to  count  it  at  all.  It  seems  to  me  the  rule 
cited  from  Judge  Ck)oley  is  the  one  this  State 
should  adopt,  in  the  first  case  of  the  kind  aris- 
ing in  our  courts.  The  blank  was  nothing, — 
should  be  counted  for  nothing.  Without  it,  or 
its  author,  there  was  a  complete  quorum;  and 
their  action  should  be  affirmed.  If  a  quorum' 
may  hold  an  election,  a  majority  of  that  quo- 
rum may  make  an  election.  Under  rule  laid 
down  by  the  majority,  is  it  not  in  the  power  of 
one  man  to  defeat  an  election?  When  be  sees 
that  his  vote  for  his  favorite  will  make  a  tie, 
as  the  mayor  cannot  cast  his  vote,  so  if  he — 
the  voter— -desires  a  defeat,  he  can  accomplish 
it  by  a  blank. 


INDIANA  SUPREME  COURT. 


RUSHVILLE  GAS  CO.,  Appt., 

V. 

CITY  OF  RUSHVILLE  si  al. 
(-..Ind ) 

1.   The  votes  of  a  majority  of  a  quorum 

of  a  city  council  are  sufficient  to  cany  a  measure 
when  a  quorum  is  present,  although  an  equal 
number  who  are  present  refrain  from  votlnir. 

IB.  The  reftisal  of  half  the  members  of  a 
eoimcll  to  vote  when  all  are  present  will  not 
defeat  action  when  a  majority  of  those  neoeasary 
for  a  quorum  vote  in  favor  of  a  measure. 

8«  The  declaration  of  a  presiding  officer 
that  a  resolution  is  adopted  is  equivalent  to  a  cast- 
iDgr  vote  In  Its  favor  if  the  other  votes  are  equal- 
ly divided. 

4.  The  title  ofan  Act  which  is  ""An  Act  in  Re- 
lation to  the  Lighting  of  Cities  and  Towns,  and 
Fumiflhing  the  Inhabitants  Thereof  with  the  Elec- 
tric Light,**  etc.,  is  sufficient  to  cover  a  provis- 
ion giving  a  city  council  power  to  make  contracts 
for  lighting  the  streets. 

6.  A  city  council  is  authorised  to  buy 
and  operate  the  plant  and  machinery  necessary 
for  the  production  of  electric  lights  for  the  use 
of  the  city  under  a  provision  of  an  Act  that  it 
shall  "have  power  to  light  the  streets,*'  etc.,  with 
electric  or  other  form  of  light. 

6.  Bonds  may  be  issued  by  a  city  to  pay 
for  property  lawfully  purchased  in  the  absence 
of  any  statutory  or  constitutional  prohibition, 
although  they  could  not  lawfully  be  issued  to  be 
placed  in  the  market  for  sale  to  obtain  money. 

(December  10, 1889.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Circuit  Court  for  Rush  County  sustaining 
a  demurrer  to  the  complaint  in  an  action 
brought  to  enjoin  the  making  of  a  contract  by 
the  defendant  City  for  the  purchase  of  an  elec- 
tric light  plant  and  machinery,  and  to  enjoin 
the  issuance  of  bonds  to  pay  for  the  same.  Af- 
finned. 

The  case  sufficiently  appears  in  the  opinion. 

Meur;  Ben  L.  Smitht  C.  Cambern, 
6L.R.A. 


Thomas  J.  Newkirk  and  U.  D.  Cole  for 
appellant 

Meeere,  Arthur  B.  Irvin,  Oity  Atty.,  Wil- 
liam A.  Cullen,  Georj^e  H.  Puntenney 
and  John  D.  Meg^ee  for  appellees. 

Elliott*  J,,  delivered  the  opinion  of  the 
court: 

The  mayor  of  the  City  of  Rushville  appointed 
a  committee,  composed  of  the  members  of  the 
common  council,  to  investigate  and  report  upon 
the  question  of  the  expediency  of  buying  an 
electric  light  plant  and  machinery.  The  com- 
mittee in  due  time  reported  to  the  common 
council  in  favor  of  making  the  purchase.  On 
the  8d  day  of  April,  1889,  action  was  taken  on 
the  report  at  a  regular  meeting  at  which  all  of 
the  members  of  the  common  council  were  pres- 
ent, and  the  following  resolution  was  intro- 
duced: ''Resolved,  that  the  report  of  the  spe- 
cial committee  relating  to  lighting  the  City  be 
adopted,  and  that  the  officers  therein  named  be 
instructed  to  sign  the  contract  named  therein." 
Three  of  the  six  members  composing  the  com- 
mon council  voted  in  favor  of  the  resolution, 
but  the  other  three  members,  although  present, 
declined  to  vote,  and  the  mayor  declared  that 
it  was  adopted.  By  virtue  of  this  resolution 
the  City  is  about  to  enter  into  a  contract  with 
the  companies  named  in  the  report  for  the  pur- 
chase of  an  electric  light  plant,  and  the  power 
to  run  it,  for  which  the  City  is  to  pay  the  sum 
of  $10,150.  Acting  under  the  resolution,  the 
Edison  Manufacturing  Company  has  put  up 
poles,  strung  wires  on  them,  and  placed  in 
operation  a  system  of  electric  lights,  and  the 
City  will  buy  the  plant  and  machinery  unless 
enjoined.  The  City  has  contracted  with  the 
Buckeye  Engine  Company  for  a  steam-engine 
and  appliances  to  be  used  in  operating  the  ma- 
chinery of  the  Edison  Company  plant,  at  a  cost 
of  (2,200.  Unless  enjoined,  the  City  will  issue 
bonds  to  pay  for  the  plant,  machinery,  engine 
and  appliances. 

The  meeting  at  which  the  resolution  was 
adopted  was  a  regular  one,  attended  by  all  the 
members  of  the  common  council,  and  all  who 
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voted  at  all  Yoted  in  favor  of  the  resolution. 
The  question,  therefore,  is,  Does  the  fact  that 
three  of  the  members  |>resent  declined  to  vote 
authorize  the  conclusion  that  the  resolution 
"was  not  legally  adopted?  In  our  judgment  it 
does  not.  The  rule  is  that  if  there  is  a  quorum 
present,  and  a  majority  of  the  quorum  vote  in 
favor  of  a  measure,  it  will  prevail,  although  an 
equal  number  should  refrain  from  votiog.  It 
is  not  the  majoritv  of  the  whole  number  of 
members  present  toat  is  required.  All  that  is 
requisite  is  a  majority  of  the  number  of  mem- 
bers required  to  constitute  a  quorum.  If  there 
had  been  four  members  of  the  common  council 
present,  and  three  had  voted  for  the  resolution, 
and  one  had  voted  agaiust  it,  or  had  oot  voted 
at  all,  no  one  would  nesitate  to  affirm  that  the 
resolution  was  duly  passed;  and  it  can  make  no 
difference  whether  four  or  six  members  are 
present,  since  it  is  always  the  vote  of  the  ma- 
jority of  the  quorum  tiiat  is  effective.  The 
mere  presence  of  inactive  members  does  not  im- 
pair the  right  of  the  majority  of  the  quorum  to 
proceed  with  the  business  of  the  body.  If 
members  present  desire  to  defeat  a  measure, 
they  must  vote  against  it,  for  inaction  will  not 
accomplish  their  purpose.  Their  silence  is  ac- 
quiescence, rather  than  opposition.  Their  re- 
fusal to  vote  is.  in  effect,  a  declaration  that 
they  consent  that  the  majority  of  the  quorum 
may  act  for  the  body  of  which  they  are  mem- 
bers. 

The  rule  we  have  asserted  is  a  very  old  one. 
The  doctrine  is  thus  stated  by  one  of  the  earliest 
writers  on  municipal  corporations:  "After  an 
election  has  been  properly  proposed,  whoever 
has  a  majority  of  those  who  vote,  the  assembly 
being  sufficient,  is  elected,  although  a  majority 
of  the  entire  assembly  altogether  abstain  from 
voting,  because  their  presence  suffices  to  con- 
stitute the  elective  body;  and  if  they  neglect  to 
vote  it  is  their  own  fault  and  shall  not  invali- 
date the  act  of  the  others,  but  be  construed  an 
assent  to  the  determination  of  the  majority  of 
those  who  do  vote. "  Willcock,  Mun.  Corp.  pt 
1,  §  546, 

In  a  recent  American  work  it  is  said:  "Those 
who  are  present,  and  who  help  to  make  up  the 
quorum,  are  expected  to  vote  on  every  question, 
and  their  presence  alone  is  enough  to  make  the 
vote  decisive  and  binding,  whether  they  actu- 
ally vote  or  not.  The  objects  of  legislation 
cannot  be  defeated  by  the  refusal  of  anyone  to 
vote  when  present.  If  eighteen  are  present, 
and  nine  vote,  aU  in  the  affirmative,  the  meas- 
ure is  carried,  the  refusal  of  the  other  nine  to 
vote  being  construed  as  a  vote  in  the  affirmative 
so  far  as  any  construction  is  necessary."  Horr. 
&  B.  Mun.  Ord.  §  43. 

The  principle  involved  is  asserted  in  many 
cases.  State  v.  Oreen,  37  Ohio  St.  227;  Launiz 
V.  People,  113  HI.  137;  Oass  County  y.  Johnston, 
95  U.  8.  369  [24  L.  ed.  417];  St.  Joseph  Twp.  v. 
Sogers,  83  U.  S.  16  Wall.  644  J21  L.  ed.  328]; 
State  V.  Benick,  37  Mo.  270;  mereU  v.  Smith, 
22  Minn.  53;  OWcnmo  v.  Wainwright,  2  Burr. 
1017;  Bex  v.  Bellringer,  4  T.  R.  810;  First  Par- 
ish in  Sudbury  v.  Steams,  21  Pick.  148. 

We  cannot  agree  with  appellant's  counsel  in 
the  construction  which  thev  place  upon  the 
words  of  Judge  Dillon  found  in  section  279  of 
his  work  on  Municipal  Corporations,  for,  as  we 
read  what  the  author  says,  it  is  directly  against 
6L.R.A. 


tbe  appellant  What  is  said  by  Judge  Dillon  i» 
this:  "So  if  a  board  of  village  trustees  con- 
sists of  five  members,  and  all  or  four  are  pres- 
ent, two  can  do  no  valid  act,  even  though  th» 
others  are  disqualified  by  interest  from  voting, 
and  therefore  omit  or  decline  to  vote;  their  as- 
senting to  the  measure  voted  for  by  the  two- 
will  not  make  it  v^id.  If  three  only  were  pres- 
ent, they  would  constitute  a  quorum;  then  the 
votes  of  two,  being  a  majority  of  the  quorum, 
would  be  valid;  certainlv  so,  where  the  three 
are  all  competent  to  act.* 

In  the  first  sentence  Judge  Dillon  refers  to 
!  cases  where  there  is  not  a  quorum  present,  be- 
cause there  is  not  the  requisite  number  of  quali  - 
fied  members  in  attendance.  He  is  speaking  of 
the  effect  of  the  presence  of  disoualified  per- 
sons in  that  sentence,  not  of  the  effect  of  a  vote 
of  the  majority  of  a  quorum  composed  of  quali- 
fied members  of  the  body.  In  the  last  sentence 
he  speaks  of  a  case  where  there  is  a  qualified 
quorum  present,  and  he  instances  such  a  case 
as  we  have  here,  for  here  four  would  be  a 
quorum,  and,  according  to  his  rule,  three  of 
the  four  could  adopt  a  measure  if  there  were  no 
opposing  votes. 

The  case  referred  to  bv  the  author  in  support 
of  the  proposition  embodied  in  the  first  sentence 
quoted  is  that  of  Coles  v.  William sburgh,  10 
Wend.  659.  In  that  case  three  of  five  town 
trustees  were  disqualified  from  voting,  and 
there  was,  of  course,  no  quorum  of  competent 
members,  and  consequently  no  capacitv  to  act. 
The  court  said:  "The  Act  requires  three  out 
of  the  five,  or  a  majority,  to  make  a  quorum. 
If  there  were  but  three  present,  then  the  vote» 
of  two,  being  a  majority,  would  be  valid. 
Here  were  five  trustees,  three  of  whom  were  in- 
competent to  vote,  by  the  Act;  and  being  so,  it 
seems  to  me,  so  far  as  the  vote  was  concerned, 
they  were  not  trustees  for  any  purpose."  It  is- 
obvious,  therefore,  that  no  such  case  was  before 
the  court  as  that  now  before  us;  for  here  all  the 
members  were  present,  and  the  measure  waa 
adopted  by  a  majority  vote  of  the  quorum. 

One  of  the  cases  cited  in  support  of  the  propo- 
sition contained  in  the  second  sentence  of  the 
section  quoted  by  us  is  that  of  Wamock  v.  La- 
fayette, 4  La.  Ann.  419,  wherein  it  was  held 
that  a  statute  requiring  a  two-thirds  vote  to  pass 
a  measure  meant  two  thirds  of  the  quoruot 
present,  and  not  two  thirds  of  the  entire  mem- 
bership of  the  city  coimcil.  Another  case  cited 
is  Buell  V.  Buckingham,  16  Iowa,  284,  in  which 
the  opinion  was  written  bv  Judge  Dillon  him- 
self, and  where  it  was  held  that  a  majority  of 
a  bare  quorum  may  bind  the  corporation.  The 
opinion  quotes  with  approval  from  the  opinion 
of  Lord  Mansfield  in  Bex  v.  Monday,  Cowp. 
638,  this  language:  "When  the  assembly  are 
duly  met,  I  take  It  to  be  clear  law  that  the  cor- 
porate act  may  be  done  by  the  majority  of  those 
who  have  once  regularly  constituted  the  meet- 
ing." The  opinion  also  approves  Chancellor 
Kent's  statement  that  "a  majority  of  the  quo- 
rum may  decide."    2  Com.  293. 

The  decision  in  the  case  of  State  v.  Porter^ 
113  Ind.  '39,  12  West.  Rep.  634,  lends  no  sup- 
port  to  the  appellant's  argument,  and  the  rea- 
soning of  the  court  is  strongly  against  it.  The 
point  actually  decided  was  that  no  act  could  be 
j  lawfully  done  unless  a  quorum  was  present, 
1  but  it  was  said:     "The  general  rule  is  that 
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'When  a  council  or  collective  body,  consisting 
of  a  given  number  of  members,  is  authorized 
by  statute  to  do  an  act,  or  to  transact  business, 
authority  is  thereby  given  to  that  body  to  act 
upon  the  subject  committed  to  it,  or  to  trans- 
act the  business  which  it  is  authorized  to  con- 
<duGt,  whenever  a  majority  of  the  members 
thereof  are  lawfully  present.  Cush.  ParL  Law, 
^247. 

"The  body  cannot  act  without  the  presence  of 
a  quorum,  and  the  act  of  the  quorum  is  the  act 
of  the  body.  State  v.  WilkemUe  Twp.  20  Ohio 
8t.  288;  MeFarland  v.  Orary,  6  Wend.  298." 

The  logical  sequence,  from  ihe  premises  thus 
laid  down,  is  that  the  vote  of  the  majoritv  of 
the  quorum  present  is  effective.  In  Hamilton 
v.  ^€tte,  8  lud.  452,  this  court  quoted  with  ap- 
proval The  statement  of  the  court  in  Downing 
T.  Bugar,  21  Wend.  182,  that  "where  the  au- 
thority is  public,  and  the  number  is  such  as  to 
admit  of  a  majoritv,  that  will  bind  the  minori- 
ty after  all  have  duly  met  and  conferred  to- 
gether;" but  denied  its  application,  because  the 
statute  required  all  the  members  of  the  body  to 
be  present  at  its  meetings,  and  all  were  not 
present.  The  doctrine  of  Hamilton  v.  State 
is  therefore  not  opposed  to  the  later  cases,  but, 
•on  the  contrarv,  is  in  harmony  with  them;  for 
it  recognizes  the  general  rule  that,  where  the 
statute  does  not  otherwise  provide,  a  majority 
of  the  quorum  mav,  when  a  quorum  is  present, 
lawfully  transact  business. 

The  case  of  StaU  v.  Edwards,  114  Ind.  681, 
14  West.  Rep.  88,  is  not  in  point;  for  what  was 
there  decidea  is  that  a  county  auditor  had  no 
right  to  vote  upon  a  resolution,  although  he 
had  a  right  to  vote  in  case  an  effort  to  elect  a 
<»uniy  superintendent  results  in  a  tie.  It  would 
cot  benefit  the  appellant  if  we  should  hold  that 
the  councilmen  present,  and  not  voting,  did,  in 
effect,  oppose  the  resolution,  and,  certamly,  the 
titmost  that  can,  with  the  faintest  tinge  of 
plausibility,  be  claimed,  is  that  their  votes  must 
be  counted  as  against  the  resolution.  It  is  in- 
conceivable that  their  silence  should  be  allot- 
ted greater  force  than  their  active  opposition 
would  have  been  entitled  to  have  assigned 
it  had  it  been  manifested.  If  we  should  aa- 
fiume  that  their  votes  are  to  be  counted  against 
the  resolution,  then  the  mavor  had  the  cast- 
ing vote,  and  he  gave  it  in  favor  of  the  meas- 
ure by  declaring  the  resolution  adopted.  This 
is  so  expressly  decided  in  Small  v.  Ome,  79 
Me.  78,  8  New  Eng.  Rep.  020.  But  we  think 
that  the  law  is  as  stated  by  Willcock,  and 
that  the  members  present  and  not  voting  as- 
sented to  the  adoption  of  the  resolution. 

We  have  no  doubt  that  the  common  council 
bad  power  to  contract  for  lighting  the  city,  or 
to  furnish  light  from  works  of  which  it  is  or 
may  become  the  owner.  The  power  exists  un- 
<ier  the  General  Act  of  incorporation.  But  we 
need  not  rest  our  decision  upon  that  Act,  for 
the  authority  is  conferred  by  an  Act  entitled 
"An  Act  in 'Relation  to  the  Lighting  of  Cities 
and  Towns,  and  Furnishing  the  Inhabitants 
thereof  with  the  Electric  Light  and  Other 
Forms  of  Light,  and  Providing  for  the  Right 
ot  Way  and  the  Assessment  of  Damages,  and 
Declaring  an  Emergency."  EUiotfs  Supp. 
«794. 

The  object  of.  this  Act  is  single,  and  it  em- 
braces but  one  subject  The  subject  is  that  of 
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light,  and  the  object  that  of  enabling  the  citi- 
zens to  obtain  electric  or  other  lights.  The  Act 
is  similar  in  its  general  scope  and  effect  to 
Acts  providing  for  furnishing  towns  and  cities 
with  water,  natural  gas  and  artificial  gas,  and 
it  is  not  obnoxious  to  any  oonstitutionu  objec- 
tion. Whatever  was  germane  to  the  subject  of 
the  Act— that  is,  the  subject  of  light— it  was 
proper  to  embody  in  the  bilL  We  have  no 
doubt  of  its  constitutionality.  The  first  sec- 
tion of  the  Act  provides  that  the  common  coun- 
cil of  any  city  shall  "have  power  to  light  the 
streets,  alleys  or  other  public  places  with  the 
electric  light  or  other  form  of  Ught,  and  to  con- 
tract with  any  individual  or  corporation  for 
lighting  such  alleys,  streets  and  other  public 
places  with  the  electric  light,  or  other  form  of 
light;"  and  this  provision,  taken  in  itself,  is 
broad  enough  to  authorize  the  common  council 
to  buy  and  operate  the  necessary  plant  and  ma- 
chinery. But  statutes  are  not  to  be  considered 
as  isolated  fragments  of  law,  but  as  parts  of  one 
ereat  system.  Bradley  v.  Thixton,  117  Ind. 
255;  Aforrieony,  Jacobj/,  114  Ind.  84,  12  West. 
Rep.  187.  18  West  Rep.  890;  Oliieago  <fe  A. 
B.  Co,  V.  Summers,  113  Ind.  10, 12  West.  Rep. 
205;  Bobineon  v.  Bippeg,  111  Ind.  112,  9  West 
Rep.  807;  Humphries  v.  Davis,  100  Ind.  274. 

it  there  were  any  doubt  as  to  the  meaning  of 
the  Act  it  would  be  removed  by  considering  it, 
as  it  is  our  duty  to  do,  in  connection  with  the 
General  Act  for  the  incorporation  of  cities,  for 
that  Act  confers  very  comprehensive  powers 
upon  municipal  corporations  as  respects  streets 
and  public  works,  and  contains  many  broad 
general  clauses  akin  to  those  which  Judge  Dil- 
lon designates  as  "general  welfare  clauses." 

Our  own  decisions  fuUy  recognize  the  doc- 
trine that  municipal  corporations  do  possess, 
under  the  General  Act,  authority  as  broad  as 
that  here  exercised,  and  the  operation  of  that 
Act  IB  certainly  not  limited  or  restricted  by  the 
Act  of  1888.  Wood  v.  Mears,  12  Ind.  515; 
Bichmond  v.  MeQirr,  78  Ind.  199;  Anderson 
V.  (/Conner,  98  Ind.  168;  Leeds  v.  Bichmond, 
102  Ind.  872. 

Where  a  municipal  corporation  has  author- 
ity to  purchase  property  it  may  issue  its  bonds 
in  payment,  unless  there  is  some  statutory  or 
constitutional  prohibition.  MiUer  v.  Dearborn 
County.  66  Ina.  162;  Second  Nat.  Bank  v.  Dan 
viUe,  60  Ind.  504;  Daily  v.  Columbus,  49  Ind 
1Q9;  Floyd  County  Y.  Day,  19  Ind.  460;  Lafay- 
ette V.  Oa,  5  Ind.  88. 

In  the  case  of  Bichmond  v.  McOirr,  supra,  it 
was  said:  "As  to  the  kind  and  form  of  the 
evidence  and  obligations  to  be  executed  the 
council,  in  the  exercise  of  a  sound  discretion, 
must  determine,  and  their  determination,  in 
the  absence  of  fraud,  is  final."  Many  authori- 
ties are  cited  in  support  of  this  ruling,  and  it  is 
undoubtedly  correct,  as  applied  to  municipal 
corporations  of  such  a  class  as  cities  and  coun- 
ties, but  not  as  applied  to  school  corporations, 
and  like  corporations  with  very  limited  powers. 

The  decision  in  the  case  of  Auro)'a  v.  West, 
22  Ind.  88,  has  no  relevancv  to  the  question 
here  under  discussion;  for  there  the  question 
was  as  to  the  power  of  the  city  to  incur  a  debt 
in  aid  of  a  railroad  company,  while  here  the 
question  is  as  to  the  authority  of  the  city  to  is- 
sue bonds  in  payment  for  property  it  had  power 
to  purchase. 
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The  case  of  JS^is  v.  Hatuer,  68  Ind.  155. 
does  DOt  deoide  that  a  city  may  not  issue  bonds 
to  pay  for  water-works  purchased.  What  it 
decides  is  that  a  city  may  not  issue  and  sell 
bouds  in  order  to  obtain  money  to  construct 
water-works.  The  diflference  between  that 
case  and  this  is  very  broad  and  very  plain. 
Here  bonds  are  to  be  issued  to  pay  for  property 
purchased;  there  they  were  issued  to  be  placed 
in  the  market  for  sale.  Issuing  bonds  to  pay 
for  property  purchased  is  a  yery  different 
thing  from  issuing  bonds  to  obtain  money. 

Judgment  afflrmed. 


Bemhaid  SCHIPPER,  Appt., 

CITY  OF  AURORA. 
(....Ind ) 

1.  One  oontractiiiff  Ibr  a  eertaln  oom- 
pensation  to  peimrm  work  Ibr  a  mu- 
nicipal corporation  in  oonnectioa  with  a 
public  Improyement  is  bound  to  take  notice  that 
the  corporation  may  at  any  time  cliange  the  plan 
of  the  work  or  eyen  abandon  it  aitoirether,  and 
he  cannot  reooyer  dama^res  for  the  refusal  of  the 
corporation  to  complete  its  improyement,  even 
althouflrh  the  effect  of  such  refusal  Is  to  depriye 
him  of  the  compensation  agreed  upon. 

8*  But  if  sach  corporation  in  making 
an  improvement  wholly  within  its 
power  enters  into  a  contract  beyond  Its  author- 
ity, but  not  prohibited  by  statute  or  public  policy, 
for  the  performance  of  work  thereon,  it  cannot, 
after  work  has  been  done  thereunder  which  in- 


ures to  its  beneHt.  refuse  to  complete  the  contract 
withoutmaklng  compensation  to  the  one  confer- 
ring the  benefit,  at  least  for  the  value  of  the  labor 
done. 

(November  £S,  1880.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Dearborn  County 
sustaining  a  demurrer  to  the  complaint  in  an 
action  brought  to  recover  damages  for  breach 
of,  and  compensation  for  work  done  under,  a 
certain  contract.    Reversed. 
The  facts  are  fully  stated  in  the  opinion. 
Messrs.  Roberts  ft  Stapp  for  appellant 
Messrs.  Holman  ft  Holman  for  appellee^ 

Blitchell,  J,,  deliyered  the  opinion  of  the- 
court: 

Bernard  Schipper  brought  this  suit  to  recoy- 
er  damages  for  toe  breach  of  a  contract  made- 
by  him  with  the  City  of  Aurora,  and  to  recoyer 
for  work  done  under  the  contract.  The  court 
sustained  a  demurrer  to  the  complaint,  and  the- 
propriety  of  this  ruling  is  the  only  question  pre- 
sented on  this  appeal.  It  appears  that  Litinary 
Street,  in  the  City  of  Aurora,  terminates  at  the 
top  of  the  north  bank  of  the  Ohio  Riyer,  and 
that,  in  order  to  carry  the  surface  water  which 
collected  on  that  and  other  streets  from  the  top- 
of  the  bank  at  the  south  end  of  the  street  dowu 
to  the  surface  of  the  water  in  the  riyer  at  low- 
water  mark,  so  as  to  preyent  the  washing  out 
of  the  bank,  the  city  authorities,  in  the  year 
1878,  determined  to  construct  a  stone  gutter  of 
suitable  width,  on  a  line  willi  the  extension  of 


Vote.— Municipal  eorporatiorit  UabUity  on  its  eon- 
tracts. 

It  is  a  general  and  fundamental  principle  of  law, 
that  all  persons  contractlnfir  with  a  municipal  cor- 
poration must,  at  their  peril,  inquire  into  the  power 
of  the  corporation  or  its  officers  to  make  the  con- 
tract, and  a  contract  beyond  the  scope  of  the  cor- 
porate power  is  void,  although  it  be  under  the  seal 
of  the  corporation.  Marsh  v.  Fulton  Go.  77  U.  8. 10 
Wall.  676  (19  L.  ed.  1040);  Leayenworth  y.  Rankin.  2 
Kan.  ^;  Horn  v.  Baltimore.  80  Md.  218;  Bridgeport 
y.  Houstonic  R.  Go.  15  Conn.  47(>,  488;  Haynes  y.  Gov- 
ington,  18  8mede8  &  M.  408;  Taft  y.  Plttsford,  28  Vt 
286;  Montgomery  v.  Montgomery  &  W.  PI.  Road  Go. 
81  Ala.  76:  Pa.  D.  &  M.  Steam  Nav.  Go.  y.  Dandridge, 
8  Gill  ft  J.  248, 819;  Hodges  v.  Buffalo,  2  Denio,  110; 
Baltimore  y.  Escbbach,  18  Md.  276, 282;  Baltimore  y. 
Reynolds,  20  Md.  1;  Dill  y.  Wareham,  7  Met.  4S8; 
Branham  v.  San  Jos^,  24  CaL  685, 002;  Sturtevant  y. 
Alton,  8  McLean,  896;  Wallace  y.  San  Joe6, 28  OaL 
180;  State  v.  Kirkley,  29  Md.  85,  lU;  Bateman  y.  Ash- 
ton-under-Lyne,  8  Hurlst.  ft  N.  828;  State  y.  Haskell, 
SO  Iowa,  276. 

Persons  will  not  be  protected  on  contracts  with  a 
public  corporation  which  are  not  made  according 
to  law.  Mackey  y.  Ci»lumbus  Twp.  (Mich.)  15  West. 
Rep.  840. 

Their  acts,  when  beytmd  the  scope  of  their  author^ 
Ity  or  done  in  a  manner  unauthorized,  are  in  gen- 
eral nugatory  and  not  binding  on  the  corporation. 
Ramsay  v.  Western  District  Council,  4  U.  G.  Q.  B. 
874;  Harr.  Manual,  2d  ed.  p.  20;  1  Dillon,  Mun.  Corp. 
464. 

The  fact  that  the  agent  made  false  representations 
in  relation  to  bis  authority  and  what  he  had  already 
done  will  not  aid  those  who  trusted  to  such  repre- 
sentations to  establish  a  liability  on  the  part  of  his 
corporate  prindpaL  Baltimore  v.  Eschbaoh,  18  Md. 
276;  Baltimore  v.  Reynolds,  20  Md.  1;  Delafield  v. 
Illinois,  2  Hill,  159, 174,  26  Wend.  192,  aflirming  Illi- 
nois y.  Delafield,  8  Paige,  581,  restraining  unauthor- 
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iaed  sale  of  bonds;  Hodges  y.  Buffalo,  2  Denio,  UOi 
Halstead  y.  New  York,  8  N.  Y.  480:  Boom  v.  Utica, 
2  Barb.  104:  Rensselaer  Go.  y.  Bates.  17  N.  Y.  242. 

Where  a  corporation  has  received  the  benefit  of 
a  transaction,  it  should  be  estopped  from  repudiat- 
ing the  obligation  therefor.  Chicago  v.  Cameron,. 
9  West.  Rep.  607, 120  DL  447. 

A  municipality,  unless  prohibited  by  its  charter,, 
is  liable  for  services  rendered  it  by  a  person  em- 
ployed by  one  assuming  to  act  in  its  behalf,  where 
such  services  are  rendered  with  the  knowledge  or 
its  officers.    Beers  v.  Dallas  City,  16  Or.  834. 

The  contractor  has  a  right  to  sue  the  corporation 
where,  in  consequence  of  its  neglect,  it  would  be 
nugatory  to  proceed  against  the  owners  of  the- 
property.  See  Michel  y.  Police  Jury,  9  La.  Ann.  67; 
Newcomb  v.  Police  Jury,  4  Rob.  (La.)  283;  Michel  v. 
Police  Jury,  8  La.  Ann.  128;  Leavenworth  v.  Mills, 
6  Kan.  288;  Reock  y.  Newark,  88  N.  J.  L.  129. 

Persons  who  furnish  money,  labor  or  materials  to 
the  municipality,  which  are  actually  used  in  the 
work  and  retained  by  it,  become  equitably  entitled 
to  recover  therefor.  Bicknell  y.  Widner  School 
Twp.  78  Ind.  601;  Wallis  v.  Johnson  School  Twp.  7S 
Ind.  868;  First  Nat.  Bank  y.  Union  School  Twp.  75 
Ind.  861;  Pine  Civil  Twp.  y.  Huber  Mfg.  Co.  83  Ind. 
121:  Sheffield  School  Twp.  y.  Andrees,  66  Ind.  157;  1 
Dillon,  Mun.  Corp.  I  464;  Bass  Foundry  ft  Mach. 
Works  y.  Parke  Co.  15  West.  Rep.  106, 115  Ind.  244. 

Where  a  contractor  is  obliged  to  stop  work  for  a. 
municipality  before  its  completion,  because  the  ap- 
propriation therefor  is  exhausted  and  the  constitu- 
tional limit  of  municipal  indebtedness  has  been 
reached,  he  is 'not  entitled  to  damages  for  the  de- 
preciation of  property,  machinery,  etc.,  and  the 
loss  of  profits  consequent  upon  the  necessary  aban- 
donment of  the  onntraot.  Drhew  y.  Altoona,  121 
Pa.  401, 22  W.  N.  C.  229. 

Power  to  contract  for  local  improvements,  acts- 
vUra  vires.  See  Portland  L.  ft  M..Co.  v.  East  Port-^ 
land,  ante^  290. 


See  also  29  L.  R.  A.  401. 
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the  center  of  the  street  down  the  slope  of  the 
bank,  a  distance  of  250  feet  In  order  to  cany 
its  plans  into  execution,  the  City  obtained  a 
ffrant  from  James  W.  Gaff,  who  owned  the 
land  constitnting  the  bank  of  the  river,  by 
which  it  became  authorized  to  construct  and 
maintain  the  proposed  gutter,  find  also  to  build 
and  maintain  abutments  and  stone  walls  neces- 
sary to  protect  the  street  on  the  land  owned  by 
Gaff.  Afterwards,  in  the  year  1875,  having 
constructed  the  gutter  as  proposed,  for  a  dis- 
tance of  100  feet  upward  from  low- water  mark, 
the  City  leased  the  ground  acquired  from  Gkiff 
to  the  plaintiff  for  a  period  of  ten  years,  to  be 
used  for  a  private  landing.  The  latter  agreed, 
as  a  consideration  for  the  lease,  to  fill  in  with 
earth  on  each  side  of  the  gutter  then  construct- 
ed, and  thereafter  to  be  completed,  to  the  width 
of  fifty  feet.  It  is  averred  that  the  plaintiff 
filled  in  over  6,000  cubic  yards  of  earth  along 
the  sides  of  that  part  of  the  gutter  which  had 
been  completed;  that  the  filling  and  paving  so 
done  by  the  plaintiff  cost,  and  was  of  the  value 
of,  $1,000;  that  it  benefited  the  City  to  an 
amount  exceeding  the  cost  of  the  work,  by  pro- 
tecting and  holding  in  pla.ce  that  part  of  the 
gutter  which  had  been  completed.  The  plain- 
tiff charges  that  the  City  lefused  to  complete 
the  work  according  to  the  agreement,  and  in 
conformity  with  the  plans  and  specifications 
adopted;  that,  instead  of  carrying  the  paved 
gutter  up  to  the  top  of  the  bank,  it  constructed 
wooden  culverts  or  chutes,  through  which  the 
water  was  conducted  from  the  top  of  the  river- 
bank  down  to  the  point  where  the  gutter  had 
been  completed  at  the  time  the  lease  was  made. 
It  is  averred  that  If  the  gutter  had  l)een  com- 
pleted accordfaig  to  the  plan  proposed,  and  in 
the  manner  agreed  upon,  the  ground  leased, 
when  filled  as  contemplated,  would  have  con- 
stituted a  desirable  landing  or  wharf,  but  that 
in  the  condition  in  which  it  was  left  it  was  of 
no  value  whatever;  and  that  the  expense  in- 
curred and  labor  performed  by  plaintiff  had 
been  wholly  lost,  to  his  damage,  etc 

It  is  contended,  in  support  of  the  judgment 
below,  that  the  City  of  Aurora  exceeded  its 
power  in  attempting  to  lease  the  tract  of  land, 
over  which  it  had  acquired  an  easement  to  con- 
duct the  surface  water  from  the  streets  of  the 
CHty  by  means  of  gutters,  to  the  plaintiff,  for 
his  exclusive  use  as  a  private  landing;  and  that, 
since  the  contract  was  void  as  a  lease,  all  the 
auxiliary  covenants  are  discharged.  It  is  con- 
ceded that  if  the  appellai)^  bad  paid  money  into 
the  city  treasury  he  would  be  entitled  to  re- 
cover it,  in  the  proper  form  of  action;  but  it  is 
said  he  has  parted  with  nothing,— the  City  has 
simply  chan^d  its  plan,  and  remained  inactive; 
hence  there  h  no  right  of  recovery  in  an  action 
for  damages  for  a  breach  of  the  contract.  The 
facts,  as  we  view  them,  make  a  case  of  a  differ- 
ent complexion.  Cities  have  authority  to  con- 
struct sewers  and  drains  for  the  protection  and 
improvement  of  the  streets,  and,  as  incident  to 
that  power,  they  have  the  right  to  acquire  land 
in  the  ordinary  methods,  in  order  to  carir  out 
the  principal  power.  2  Dill.  Mun.  Corp. 
S§  574,  575. 

The  City  had  the  unquestioned  power  to  ac- 
quire an  easement  in  the  land  subsequently 
leased  to  the  appellant,  as  an  outlet  for  its  drains 
or  sewers.    Liids  v.  Richmond,  102  Ind.  872. 
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It  was  also  within  the  undoubted  discre- 
tion of  the  Ci^  to  adopt  proper  plans,  and  pro- 
vide for  the  construction  of  such  sewers  or 
drains  as  in  the  judgment  of  its  officers  were  fit 
and  necessary  to  carry  the  water  off  the  streets. 

The  facts  stated  show  that  the  City  had 
adopted  a  plan  which  contemplated  the  con- 
struction of  a  stone  gutter  commencing  at  low- 
water  mark,  and  extending,  with  increasing 
width,  a  distance  of  250  feet,  to  the  top  of  the 
bank.  For  the  protection  of  this  work,  it  waa 
necessary  to  fiU  in  on  either  side  with  earth. 
The  appellant  agreed  to  make  this  filling  in 
consideration  of  the  grant  of  an  exclusive  privi- 
lege to  use  the  ground  for  a  private  wharf. 
After  doinff  work  which  it  is  averred  cost  more 
than  $1,000,  and  which  inured  to  the  benefit  of 
the  City,  the  authorities  changed  the  plao  so  as 
to  render  the  work  done  by  the  appellant  ut- 
terly valueless  to  him  in  the  creation  of  a  pri- 
vate landing. 

It  is  not  necessary  that  we  should  inquire  into 
the  power  of  the  Cfity  to  make  the  lease  in  ques- 
tion. We  have  seen  that  it  had  the  power  to 
acquire  the  ground  and  construct  the  work  pro- 
posed. If  we  concede  that  the  lease  was  void, 
and  conferred  no  privilege  on  the  appeUant,  it 
by  no  means  follows  that  the  City  may  retain 
the  benefit  of  the  work  performed  without  pay- 
ing, at  least,  what  it  would  have  cost  to  protect 
the  gutter  which  it  had  constructed.  Where 
a  city  or  municipality  receives  the  benefit  of 
money,  labor  or  property  upon  a  contract  made 
without  due  formahty,  or  which  it  had  no  au- 
thority to  make,  and  which  it  refuses  to  exe- 
cute, It  will  nevertheless  be  liable  to  the  person 
conferring  the  ?)enefit  to  the  extent  of  the  value 
of  what  has  been  received  and  appropriated, 
unless  the  contract  was  prohibited  by  statute, 
or  in  violation  of  public  policy.  Btate  Board 
of  Agriculture  v.  Citizens  Street  R.  Co.  47  Ind. 
^;  Logantport  v.  Dykeman,  116  Ind.  15,  15 
West.  Rep.  127, 

As  was  said  in  Brass  Foundry  A  Mach,  Works 
V.  Parke  Cb.  115  Ind.  285-244,  15  West.  Rep. 
105:  "When  a  corporation  has  received  the 
money  or  property  of  an  individual,  under  color 
of  authority,  and  has  appropriated  it  to  its  nec- 
essary and  beneficial  use,  it  will  not  be  heard 
to  assert  its  want  of  power  to  pay  the  value  of 
what  it  has  recei  ved ,  and  still  retains. "  Dill  v. 
Wareham,  7  Met.  488;  Hitchcock  v,  Galveston, 
96  U.  S.  841[24L.ed.659]. 

The  case  last  cited  is  directly  in  point,  and 
the  principles  which  ruled  the  decision  control 
our  judgment.  The  City  of  Galveston,  propos- 
ing certain  street  improvements,  entered  into  a 
contract  for  the  construction  of  the  work, 
agreeing  to  pay  for  it  by  delivering  to  the  con- 
tractors certain  bonds  to  be  issued  oy  the  City. 
Subsequently  the  City  refused  to  issue  the  bonds, 
or  pay  for  the  work,  on  the  ground  that  the 
agreement  to  issue  bonds  was  ultra  vires,  and 
void.  Conceding  that  the  contract  was  inoper- 
ative so  far  as  it  related  to  the  issuing  of  the 
bonds  of  the  City,  it  was  held  that  it  was  law- 
ful in  other  respects,  and  that  the  City  was  li- 
able for  the  work  done  undebit. 

So,  without  inouiring  into  the  power  of  the 
City  to  make  the  lease  in  question,  since  it  was 
confessedly  within  its  power  to  make  the  im- 
provement upon  which  it  had  entered,  and  to 
cause  the  work  done  by  it  to  be  protected,  the 
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wotk  of  the  churdi,  yet  it  is  in  no  sense  the 
church  itself. 

See  Qiimer  ▼.  Stons,  wpra,  and  Oozart  ▼. 
Mandevitle,  referred  to  in  82  Gratt  865. 

A  corporation  chartered  by  one  State,  and 
not  forbidden  by  the  law  of  its  being,  may  ex- 
ercise within  any  other  State  the  general  pow- 
ers conferred  by  its  own  charter,  unless  pro- 
hibited from  so  doing  by  the  laws  or  public 
policy  of  the  latter  State. 

Morawetz,  Priv.  Corp.  502,  518;  Bank  of 
Augusta  v.  Earle,  88  0.  8.  18  Pet  621  (10  L. 
ed.  274);  Ang.  &  A.  Corp.  §  278;  Cowdl  ▼. 
Colorado  B]^ng$  Co.  100  |IJ.  S.  55  (25  L.  ed. 
547). 

The  work  of  Christian  Education  is  certainly 
not  "under  the  ban  of  government  in  Virginia,'' 
but  is  encouraged  whether  the  work  is  carried 
on  here  (Acts  1858-54,  chap.  107,  p.  65;  Acts 
1855-56.  chap.  277,  p.  190,  and  Acts  1874-75, 
p.  16.  incori>orating  "The  Trustees  of  the 
Protestant  Episcopal  Theological  Seminary  and 
High  School  in  Virffinia;"  "The  Trustees  of 
the  Union  Theological  Seminary  in  the  County 
of  Prince  Edward,"  and  "The  Trustees  of  the 
Protestant  Episcopal  Education  Society,"  80 
Ya.  718),  or  out  of  the  State. 

Boy  V.  Bouizie,  supra. 

Bequests  to  foreign  incorporations  of  mis- 
sionary societies  were  upheld  in  Missionary 
Society  of  M,  E,  Church  ▼.  Caltert,  82  Gratt. 
857,  and  also  in  Oozart  v.  JUandetille,  referred  to 
by  Judge  Burks  in  80  Ya.  754,  to  an  Episcopal 
Missionary  Society  incorporated  in  New  York, 
embracing  every  member  of  the  Protestant 
Episcopal  Church  in  the  United  States. 


Messrs,  Georgre  H.  Harrison,  H.  St.  O- 
Tncker  and  J.  R.  Tncker,  for  appellees: 

A  bequest  in  Yirginia  to  a  foreign  corpora- 
tion prohibited  in  Yirginia  by  her  Constitution 
and  against  the  policy  of  her  laws  is  null  and 
void,  even  though  the  incorporation  was  leeai' 
and  constitutional  in  the  domicil  which  cre- 
ated it. 

Paul  ▼.  Virginia,  75  U.  8.  8  Wall.  181  (19  L. 
ed.  860);  Bank  of  Augusta  v.  Earle,  38  U.  S. 
18  Pet.  521  (10  L.  ed.  274). 

See,  on  whole  subject,  Morawetz,  Priv.  Corp. 
chap.  8,  §  500,  especially  §§  505  and  notes,  508- 
and  notes,  510-515;  Bank  of  Marietta  v.  PindaU, 
2  Rand.  473,  474;  Bunyan  v.  Coster,  89  U.  S.  14 
Pet.  122(10  L.  ed.  882);  Chamberlain  v.  Chamr 
berlain,id  N.Y.  433;ify^*  v.  ManJiatian  Bank, 
20  Ohio,  301-808;  1  Minors'  Inst,  top  p.  578; 
Christian  Union  v.  Tount,  101  U.  S.  356  (25- 
L.  ed.  889),  and  cases  there  cited;  Wilson  v. 
Perry,  29  W.  Ya.  169;  Story,  Confl.  L.  §^  479, 
4^1  et  sea.;  Atty-Gen,  v.  MUl,  8  Russ.  328,5- 
Bligh,  N.  R.  598,  2  Dow.  &  C.  898;  Wharton, 
Confl.  L.  §§  241, 577;  2  Perry,  Tr.  2d  ed.  §  741; 
Sma/rt  v.  Prvjean,  6  Yes.  Jr.  560;  De  Tliem- 
mines  v.  Be  Bonneval,  5  Russ.  289;  Goodman 
V.  Goodman,  3  Giff.  643;  Munro  v.  Stiunders, 
6  Bligh,  K.  R.  468;  Curtis  v.  Button,  14  Yes. 
Jr.  537;  BirtwhistU  v.  VardiU,  It  Clark  &  P. 
895;  Cowardin  v.  Universal  L,  Ins,  Co,  32* 
Gratt.  447;  Bascom  v.  AWertson,  84  N.  Y.  584; 
Hollis  V.  Drew  Theological  Seminary,  95  K.  Y. 
166;  Bard  v.  Poole,  12  K.  Y.  505;  Milnor  v. 
New  Fork  A  N,  H.  B.  Co,  53  N.  Y.  863;  SUtson 
V.  New  Orleans  City  Bank,  2  Ohio  Su  174; 
Lewis  V.  Bank  of  Kentucky^  12  Ohio,  132; 


word  of  mouth.     Robnett  ▼.  .Ashloolc,  48  Ma 
17L 

Where  a  testator  deviwd  property  to  his  nephew 
A,  and  died,  leaving  two  nephews  of  that  name, 
one  lesrltimate  and  the  other  not,  parol  evidence 
was  Inadmissible  to  show  that  he  intended  that  the 
illeflritimate  nephew  was  to  take.  Appelv.  Byers, 
98  Pa.  479. 

Parol  evidence  cannot  be  r^welved  to  show  that 
by  such  a  general  term  as  ''nephews,**  the  testator 
meant  to  Include  Illegitimate  nephews,  unless  it 
appears  that  there  were  no  legitimate  nephews:  in 
which  case  the  ambiguity  would  be  explainable  by 
parol  evidence.  Brower  v.  fiowers,  1  Abb.  App. 
Deo.  214. 

BeclaraHons  of  testator. 

Declarations  made  by  a  testator  after  the  making 
of  his  will  are  admissible  only  in  cases  of  latent 
ambiguity,  and  then  only  from  necessity,  for  the 
purpose  of  preventing  the  devise  from  being  de- 
olared  void  for  uncertainty  (Cotton  v.  Smlthwlck, 
06  Me.  800),  or  for  the  purpose  of  showing  that  he 
did  not  understand  that  he  had  executed  It.  Can- 
ada's App.  47  Conn.  450. 

Any  declaration  of  intention  on  the  part  of  a 
testator,  dilTerent  from  that  expressed  In  the  will, 
is  Incompetent  as  evidence,  unless  It  was  communi- 
cated to  the  legatee,  assented  to  by  him,  and  such 
assent  acted  upon  by  the  testator.  Williams  v. 
Vreeland,  88  N.  J.  Eq.  784. 

Evidence  of  testator^s  parol  declarations  is  not 
admissible  to  sbow  whether  or  not  by  the  word 
''children,**  in  his  will,  he  meant  to  include  grand- 
ehildren.  Chenault  v.  Ohenault,  10  Ky.  Law  Bep. 
840. 

Oral  declarations  of  a  testator  are  inadmissible  to 
prove  the  extent  of  the  interest  that,  by  his  will,  he 
Intended  to  give  to  a  devisee.    Kirk  land  v.  Con- 
way, 116111.438. 
«  L.  R.  A. 


Parol  evidence  of  testator*s  declarations  is  not' 
admissible  to  show  that  a  legacy  to  the  "Nurscry**^ 
was  Intended  for  the  Providence  Shelter  for  Col- 
ored Children,  to  which  he  had  never  contributed^ 
and  which  was  never  popularly  known  as  the  Nur- 
sery.   Wood  V.  Hammond,  16  B.  L ,  17  AtL  Rep. 

824. 

Declarations  or  instructions  of  the  testator  are- 
inadmissible  for  the  purpose  of  showing  what  the 
testator  meant  by  the  provision  of  the  wHL  Lewis 
V.  Douglass,  14  R.  L  607;  Stevens  v.  Vancleve,  4- 
Wash.  C.  C.  fSB2;  Jackson  v.  Sill,  11  Johns.  215;  Rich- 
ards  V.  Dutch,  8  Mass.  614;  Farrar  v.  Ayres,  6  Pick. 
400;  Crocker  v.  Crocker,  U  Pick.  866;  Brown  v.  Sal- 
tonstall,  8  Met  427;  Tucker  ▼.  Seaman's  Aid  Soci- 
ety, 7  Met.  207. 

Upon  the  question  of  undue  influence,  declara- 
tion of  the  testator  respecting  the  conduct  of  the 
favored  legatees  toward  him  was  held  inadmissible 
as  evidence  of  acts  constituting  undue  Influence. 
Busllng  V.  Busllng,  86  N.  J.  Eq.  608. 

Parol  evidence  to  remove  latent  amtfiguities. 

To  remove  bitent  ambiguities,  statements  of  the 
testator  are  admissible,  although  no  part  of  the  rer 
oesta^  nor  made  at  the  execution  of  the  will,  nor  in 
the  presence  of  a  devisee  or  legatee.  Linoh  v. 
Llnch,lLea,  S28. 

Parol  evidence,  or  evidence  dehors  the  will,  is  not 
admissible  to  vary  or  control  the  terms  of  the  wiU, 
although  It  is  admissible  to  remove  a  latent  ambi- 
guity. Grimes  v.  Harmon,  86  Ind.  198.  Compsac^ 
McCray  v.  Lipp,  Id.  116. 

An  ambiguity  may  be  explained  by  evidence  of 
the  testator's  declarations  at  the  time  when  the 
codicil  was  drawn,  showing  that  these  ten  pages- 
were  the  whole  will.    Burge  v.  Hamilton,  72  6a.  568. 

Declarations  of  the  testator  at  the  time  of  exe- 
cuting the  will  are  admissible  to  show  his  intent. 
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Lathnp  ▼.  8eioto  Cam.  Sank,  88  Am.  Dec.  484; 
/s/.  Clara  Academy  ▼.  Sullivan,  56  Am.  Rep. 
778. 

Riehardson,  J,,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuii  Court  of  Augusta  County,  rendered  on  the 
4tti  day  of  June,  1887,  in  the  cause  wherein 
John  B.  Guthrie  and  others  were  plaintiffs 
and  Guthrie's  executor  and  others  were  de- 
fendants. 

The  hill  was  filed  by  John  B.  Guthrie, 
claiming  to  be  an  heir-at-law  of  Hugh  G. 
Guthrie,  deceased,  on  his  own  behalf  and  on 
behalf  of  the  other  heirs  of  said  decedent, 
against  the  executors  of  said  Hu^h  G.  Guthrie, 
for  the  purpose  of  having  a  judicial  construc- 
tion of  the  will  of  the  decedent,  and  especially 
of  the  ninth  clause  thereof,  and  to  contest  the 
Talidity  of  the  bequest  thereby  made,  which 
clause  is  in  these  words: 

"After  pajriug  off  all  my  debts  and  the  fore- 
go*ng  legacies,  I  bequeath  and  will  all  the 
money  left  or  remaining  in  the  hands  of  my 
executors,  as  soon  as  collected,  to  be  paid  to 
the  secretary  of  the  Board  of  Fordgn  Missions 
of  the  Presbyterian  Church  in  the  United 
States,  and  known  as  'Southern  Presbyterian 
Church.'" 

The  bill  char^  as  to  this  clause  "that  the 
beneficiary  therem  is  vaffue,  uncertain  and  un- 
known, and  has  no  resi  existence,  and  never 
has  had,  and  that  your  honor  cannot  create 
and  raise  up  a  hand  where  none  before  existed, 
to  secure  the  bounty  of  the  testator." 


By  a  decree  in  the  cause  of  December  9. 1886, 
the  Trustees  of  the  General  Assembly  of  the 
Presbvterian  Church  in  the  United  States  and 
Rev.  M.  H.  Houston,  the  secretary  of  the  Com- 
mittee of  Foreign  Missions  of  said  Church, 
were,  on  their  petition,  admitted  as  parties  de- 
fendant, and  this  petition  was  treated  as  an 
answer  to  the  bill,  and  an  inquiry  was  at  the- 
same  time  ordered  to  ascertain  who  are  tho 
beneficiaries  under  said  ninth  clause,  and  to- 
what  person  or  corporation  the  said  legacy 
should  be  decreed,  with  directions  that,  Iq' 
making  such  inquiry,  parol  evidence  and  evi- 
dence of  the  surrounding  circumstances  he- 
allowed,  showing,  or  tending  to  show,  what 
the  testator  intended  by  the  language  used  in 
said  clause. 

The  order  of  reference  was  executed  by 
Commissioner  John  M.  Kinney,  who,  on  the 
4th  of  May,  1887,  returned  his  report,  an  able 
and  exhaustive  one,  and  with  it  the  evidence 
upon  which  he  based  his  conclusions.  By  this 
report  it  appears  that  "the  Trustees  of  the 
General  Assembly  of  the  Presbyterian  Church 
in  tho  United  States"  was  a  body  corporate 
under  the  laws  of  North  Carolina,  and  that 
Rev.  M.  H.  Houston  was  the  secretary  of  the 
Committee  of  Foreign  Missions  of  said  Church, 
and  was  intended  to  be  described  by  the  tes- 
tator by  the  language:  "The  secretary  of  the 
Board  of  Foreign  Missions  of  the  Presbyterian 
Church  in  the  United  States,  and  known  as 
'Southern  Presbyterian  Church,' "  which  was 
the  way  in  which  the  said  committee  and 
Church  were  popularly  known  in  the  com- 
munity in  which  the  testator  lived,  and  there- 


where  a  latent  ambleruJty  exists.  Morgan  v.  Bur- 
rows, 46  Wis.  211,  following  Oanson  v.  Madigan,  16 
Wis.  146.* 

A  testator,  by  will,  gave  a  legacy  '^  my  grand- 
niece,  Fanny  B.  Gibson.**  He  left  a  niece  by  that 
name,  and  a  grandnleoe,  her  daughter,  named 
Fanny  Gibson.  It  was  held  a  case  of  latent  ambi- 
guity, and  that,  tbe  mother  being  the  nearest  of  kin, 
a  presumption  arose  that  she  was  Intended.  GtoUup 
V.  Wright,  ei  How.  Pr.  286. 

A  testator  devised  '*lot  number  6,  in  square  408, 
together  with  the  improvements  thereon  erected.*' 
There  was  such  a  lot,  but  testator  did  not  own  it, 
but  he  did  own  lot  number  3,  in  square  406.  It  was 
held  that  here  was  a  latent  ambiguity,  admitting 
of  parol  evidence  to  apply  the  devise  to  the  latter 
lot.    Patch  V.  White,  117  U.S.  210 (29  L.ed.  800). 

The  testatrix  devised  two  lots  and  a  gore  '*on  the 
eouther^  side  of  Forty-Ninth  Rtreet,  near  Eighth 
Avenue."  Bxtrlnsic  evidence  showed  that  testap 
triz  owned  no  property  on  Forty-Ninth  Street,  but 
did  own  property  on  149th  Street;  that  persons  liv- 
ing above  100th  Street  drop  the  one  hundred  and 
designate  the  lot  by  the  remaining  figures.  Held, 
that  the  devisee  under  the  will  toolE  the  two  lots  in 
question.    Peters  v.  Porter,  00  How.  Pr.  422. 

A  will  providing  that  certain  proceeds  be  "equal- 
ly divided  among  the  legatees  already  named,  share 
and  share  alike,"  is  not  so  ambiguous  as  to  make  pa- 
rol evidence  admissible  to  construe  it,  by  having 
named  legatees  in  two  preceding  items.  Oorson  v. 
Searcy.  66  Ga.  660. 

A  devise  of  the  testator*s  ^home  plantation**  can- 
not be  explained  by  evidence  of  what  be  called  and 
considered  his  home  plantation,  the  will  itself  show- 
ing on  its  face  no  ambiguity.  MoDaniel  v.  King,  90 
N.  C.  687. 

2b  Identify  the  heneileiary. 

Parol  evidence  is  admissible  to  sbow  who  was  in- 
6L.R  A. 


tended  in  a  bequest  (Re  Oahn,  8  Redf  .  31),  or  to  show 
whom  testator  intended  as  his  executor.  Colette*e 
Estate,  1  Myrick,  Prob.  Rep.  (Cai.)  U6. 

A  testator  gave  in  his  will  91,000  to  each  of  four 
of  his  namesakes,  the  last  of  whom  he  described  as 
**8amuel  G.,  son  of  Gaptain  John  F.  Slaughter.** 
There  was  no  such  person.  It  was  held  that  parol 
evidence  was  admissible  to  show  that  the  testator 
meant  Samuel  G.,  son  of  Captain  John  F.  Hawkins. 
Hawkins  v.  Garland,  76  Va.  140. 

Under  a  bequest  '*to  my  nephews,  iiarmon  and 
Joseph  Baldwin,*'  it  may  be  shown  that  the  testator 
had  no  nephewr  ^y  those  names,  but  did  have 
nephews  by  other  aames.  Taylor  v.  Tolen,  38  N.  J. 
Eq.91. 

Where  there  are  two  parties  claiming  a  legacy, 
neither  of  whom  bears  the  name  of  the  legatee  in 
the  will,  and  it  is  uncertain  which  is  the  one  intend- 
ed by  the  testator,  proof  of  all  the  facts  and  circum- 
stances is  admissible.  Washington  &  Lee  Univer- 
sity's App.  Ill  Pa.  572.    HaU*s  App.  112  Pa.  42. 

But  when  the  name  of  a  legatee  Is  perfectly  de- 
scriptive  and  plainly  written,  the  court  is  not  war^ 
ranted  in  intermeddling,  even  though  satisfied  that 
the  testator  did  in  fact  make  a  mistake.  Dunham 
v.  Averlll,  45  Conn.  61. 

In  order  to  show  that  a  legatee  or  devisee  is  not 
incompetent  to  take  under  a  will  because  of  beinfr 
a  subscribing  witness,  evidence  Is  admissible  that 
his  name,  which  is  subscribed  in  the  place  where 
witnesBes  usually  subscribe  their  names,  was  not 
written  there  with  tbe  intention  of  becoming  a 
witness.    Boone  v.  LewiF,  103  N.  C  40. 

To  identify  the  land  devised. 

Parol  evidence  is  admissible  to  Identify  lands  de- 
vised, aud  establish  the  devisee's  title,  although  tbe 
description  given  in  the  will  is  imperfect.  Jones  v. 
Dove,  6  Or.  188;  Cox  v.  Cox,  91  N.  C.  266 
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fore  tire  commiflsioiier  concluded  and  reported 
"'that  the  leeapv  bequeathed  to  the  secretary  of 
Ihe  Board  of  Foreign  Missions  of  the  Presby- 
(teriau  Church,  etc.,  should  be  decreed  to  the 
Trustees  of  the  General  Assembly  of  the  Pres- 
l)yterian  Church  in  the  United  States,  for  the 
use  and  benefit  of  the  Executive  Committee  of 
J'oreign  Missions  of  said  corporation."  And 
•the  commissioner  also  returned  with  his  report 
a  copy  of  the  North  Carolina  Act  of  Incorpor- 
ation, by  which  it  appeared  that  said  corporate 
body  was  empowered  "to  take  and  hold  all 
such  estate,  property  and  effects  as  may  be  ac- 
quired by  gut,  purchase,  devise  or  bequest,  to 
aid  and  enable  the  said  (General  Assembly  of 
the  Presbyterian  Church  to  undertake  and 
carry  on  the  work  of  Christian  education,  of 
foreign  and  domestic  missions,  of  the  publica- 
tion of  such  books,  tracts  and  papers  as  are 
connected  with  the  diffusion  of  the  religious 
literature  and  learning,"  etc.  And  by  said  Act 
of  Incorporation  it  is  also  provided  *'That  if  the 
Creneral  Assembly  should  establish  any  com- 
mittees, boards  or  agencies,  for  any  of  the  pur- 
•poses  recited  in  section  first,  the  same  shall  be 
held  and  deemed  to  be  branches  of  this  incor- 
poration," etc.  It  also  appears  by  the  commis- 
sioner's report  that  this  corporation  had  not 
reached,  including  this  be(][uest  of  something 
over  $4,000,  the  limit  to  which  it  was  restricted 
by  its  charter.  To  this  report  of  the  commis- 
sioner the  plaintiffs  excepted. 

The  cause,  having  been  matured,  came  on 
and  was  heard  at  the  June  Term,  1887,  when 
the  said  circuit  court  decreed  *  *  that  the  be- 
quest under  the  will  of  Hugh  G.  Guthrie,  de- 
ceased, to  the  secretary  of  the  Board  of  Foreign 
Missions  of  the  Presbyterian  Church  in  the 
Uoited  States,  commonly  known  as  the  South- 
ern Presbyterian  Church,  is  null  and  void  and 
of  no  effect,  and  that  the  same  is  properly  dis- 
tributable among  the  next  of  kin  of  said  Hugh 


G.  Guthrie,  deceased,  according  to  the  Laws  of 
Descent  and  Distribution."  And  from  thai 
decree  the  Trustees  of  the  €reneral  Assembly 
of  the  Presbyterian  Church  in  the  United 
States  and  M.  H.  Houston,  secretary  of  the 
Executive  Committee  of  Foreign  Missions  of 
the  Presbyterian  Church  in  the* United  States, 
obtained  an  appeaL 

After  a  most  careful  consideration  of  the  au- 
thorities and  the  elaborate  arguments  of  coun- 
sel, written  and  oral,  we  arrive  at  the  conclu- 
sion, without  hesitation,  that  there  is  not  room 
for  a  rational  doubt  that  this  case  is,  in  every  es- 
sential particular,  ruled  by  the  case  of  the  fVo^ 
eitant  ISpis.  Ed,  Society  ▼.  Ohurehman,  80  Ya, 
718,  and  that  the  decree  of  the  court  below 
should  be  reversed,  as  having  no  foundation  in 
either  law  or  reason. 

In  the  ChurcJiman  Case,  as  in  this,  the  be> 
quest  was  to  a  corporation,  and  for  purposes 
within  the  scope  of  the  corporate  powers 
and  duties,  both  being  charitable  bequests  to 
religious  uses.  In  that  case  there  was  a  slight 
discrepancy  in  the  description  of  the  donee 
of  the  charity,  but  bv  parol  proof  of  the  cir- 
cumstances surrounding  the  testator  his  mean- 
ing and  intention  were  made  clear,  and  this 
it  IS  competent  to  do  in  such  cases.  See  Boy 
V.  Romie,  25  Gratt  605. 

The  same  defect  exists  in  the  present  case. 
The  language  of  the  testator  is:  "After  paying 
off  all  my  debts  and  the  foregoing  legacies,  I 
bequeath  and  will  all  the  money  left  or  remain- 
ing in  the  hands  of  my  executors,  as  soon  as 
collected,  to  be  paid  to  the  secretary  of  the 
Board  of  Foreign  Missions  of  the  Presbyterian 
Church  in  the  United  States,  and  known  as 
'Southern  Presbyterian  Church.'"  In  refer- 
ence to  this  clause,  it  is  charged  in  the  bill  of 
complainants  that  the  beneficiary  is  vague,  un- 
certain and  unknown,  and  has  no  real  existence, 
and  never  had,  and  that  the  court  cannot  cre- 


When  by  the  description  in  a  devise  of  land  the 
particular  tract  Inteoded  is  doubtful,  parol  evi- 
dence is  admissible  to  show  what  tract  was  Intend- 
ed.   Jones  V.  Quattlebaum  (S.  C.)  9  8.  E.  Rep.  982. 

In  a  case  of  a  devise,  the  testimony  of  the  scrive- 
ner who  drew  the  will,  that  words  were  inserted  in 
the  win  by  liim,  as  an  additional  description  to  dis- 
tingulsh  the  premises  from  the  testator's  other 
property*  is  not  Inadmissible.  Grisoom  v.  Evens,  40 
N.  J.  L.  408. 

A  devise  of  ^^sixty  acres,  se.  26,  toon  7,  and  forty 
acres,  se.  24,  toon  6,  Jasper  Coimty,"  refers  to  sec- 
tions and  towns,  and  parol  evidence  is  competent 
to  show  the  township  and  range  of  the  lands. 
Chambers  v.  Watson,  60  Iowa,  839. 

In  determining  what  land  passes  by  a  will,  it  may 
be  shown  that  the  testator  adopted  a  certain  Une 
between  two  tracts  as  the  true  line.  Smith  v.  Den- 
nlson,112IU.867. 

Not  admiaelbis  to  aupphf  omiaHone, 
Parol  evidence  is  not  admissible  to  supply  any 
omissions  or  defects  in  a  will,  which  may  have  oc- 
curred through  mistake  or  inadvertence;  It  is  ad- 
missible only  where  there  is  a  latent  ambiguity. 
Taylor  v.  Marls,  90  N.  C.  619. 

A  mistake  in  the  description  in  a  will  of  land 
therein  devised  cannot  be  corrected  by  extrinsic 
evidence,  in  the  absence  of  anything  in  the  will  in- 
dicating the  mistake.  Funk  v.  Davis,  103  Ind.  281. 
The  plaintiirs  complaint  stated  In  substance  that 
the  testator  had  borrowed  money  of  his  wife,  to 
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buy  the  'Northeast  quarter  of  the  southeast  quar- 
ter** of  a  section  of  land,  agreeing  to  devise  the  land 
to  herforllife  with  remainder  to  her  children;  that 
he  executed  his  will,  intending  to  conform  to  that 
agreement,  but  by  mistake  the  will  described  the 
land  as  the  '^northeast  quarter  of  the  southwest 
quarter,"  and  that  he  owned  no  such  land,  and  no 
other  land  than  the  lot  misdescribed.  Parol  evi- 
dence of  such  facts  was  inadmissible.  Judy  v.  Gil- 
bert, 77  Ind.  96. 

A  testator  requested  his  executors  *'ix>  sell  and 
dispose  of  the  following  described  land,"  but  left 
out  the  description.  Evidence  that  he  owned  a 
parcel  of  land  not  specifically  disposed  of  was  not 
admissible  to  supply  the  missing  description* 
Crooks  V.  Whltf  ord,  47  Mich.  288. 

Extraneous  testimony  is  incompetent  to  supply 
an  uniDtentlonal  omission,  or  to  contradict  an  ex- 
pressed intention  in  a  will.  Caldwell  v.  Caldwell,  7 
Bush,  615. 

But  extrinsic  evidence  is  admissible  to  determine 
whether  a  disconnected  woodland  was  included  in 
a  testator^s  devise.    Black  v.  Hill,  82  Ohio  8t  8ia 

So  parol  evidence  is  admissible  to  prove  a  mistake 
in  a  devise  as  to  the  number  of  fields  occupied  in 
the  part  of  land  devised.  Coleman  v.  Eberly,  76  Pa. 
197. 

Parol  evidence  of  written  instmments  gcoeraUj* 
See  Ferguson  v.  Ralf erty  (Pa.)  6  L.  R.  A.  33,  note. 

Charities  and  charitable  uses  and  trusts.  See 
Stratton  v.  Physio- Medical  Inst.  6  L.  B.  A  83  and 
note,  148  Mass.  603. 
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ate  and  raifle  up  a  hand  where  none  before  ex- 
isted, to  receive  the  testator's  bounty;  and 
upon  this  ground  they  invoke  the  decree  of  the 
court  dec&ring  the  bequest  null  and  void. 
This  contention  rests  upon  no  other  or  higher 
ground  than  that  the  testator  describes'  the 
beneficiary  as  the  * 'secretary  of  the  Board  of 
Foreign  Missions,"  etc.,  when  the  true  desig- 
nation is  "  secretarv  of  the  Executive  Commit- 
tee of  Foreign  Missions,"  or  simply  "  Executive 
Committee  of  Foreign  Missions,"  of  which  com- 
mittee the  Rev.  M.  H.  Houston  is  secretarv. 

The  Trustees  of  the  General  Assembly  of  the 
Presbyterian  Church  of  the  United  States,  bv 
their  president,  James  Hemphill,  and  M«  M. 
Houston,  secretary  as  aforesaid,  answered  the 
bill,  denying  the  alleged  invalidity  of  the  be- 
quest, demonstrating  that  the  beneficiary  was 
thoroughly  identified,  and  claiming  the  bequest 
as  due  to  said  trustees  for  the  use  of  said  Com- 
mittee of  Foreign  Missions,  all  of  which  is 
made  clear  by  Commissioner  Einnev,  in  his 
able  and  exhaustive  report,  which  is  thorough- 
ly sustain^  by  the  evidence  before  him,  and 
by  the  law  governing  the  case,  but  which  the 
court  below  unfortunately  rejected,  instead 
of  adopting  and  making  it  the  basis  of  the  only 
proper  decree  that  could  be  rendered  in  this 
case. 

Commissioner  Einney,  in  the  course  of  an 
able  review  of  the  testimony  before  him,  among 
other  things,  says:  "It  is  proven  that  the  testa- 
tor, Hugh  G.  Guthrie,  deceased,  was  for  thirty 
years  or  more  a  member  of  the  congregation 
of  '  Tinkling  Springs  Church,'  in  Augusta 
County, wbicn  church  was  a  part  of  the  Lexing- 
ton Presbytery,  and  said  presbytery  was  a  con- 
stituent part  of  the  several  General  Assemblies 
hereinbefore  described,  and  is  now,  and  was  at 
the  death  of  the  testator,  a  part  of  the  'General 
Assembly  of  the  Presbyterian  Church  in  the 
United  States,'  and  popularly  known  as  the 
Presb^'ierian  Church  South  or  'Southern  Pres- 
byterian Cburch;'  that  said  testator  was  a 
communicant  member  of  said  Tinkling  Springs 
Church  for  many  years,  and  also  an  elder  in 
said  church  for  a  long  time  before  and  up  to 
his  death;  that  he  was  known  to  be  very  zeal- 
ous in  all  church  work,  but  especially  inter- 
ested in  foreign  missions,  and  had  been  heard 
to  express  his  purpose  to  leave  a  bequest  to 
that  cause,  and  that  at  all  times  during  his  life 
while  connected  with  the  church,  he  had  con- 
tributed liberally  to  that  cbarity,"  etc.  The 
commissioner  in  his  report,  in  referriug  to  the 
objection,  and  the  only  objection,  urged  against 
the  validity  of  this  bequest— to  wit,  its  vague- 
ness and  uncertainty  as  to  the  beneficiary,  says: 
•'  It  is  true — proven  and  admitted  by  all  parties 
— that  the  chartered  name  of  the  agency  of  the 
defendant  corporation,  created  for  the  purpose 
of  conducting  the  work  of  foreign  missions,  is 
'the  Executive  Cc^mmittee  of  Foreign  Missions.' 
But  it  is  equally  true  that  every  Presbyterian 
knows  that  agency  by  the  name  used  by  the 
testator— viz.,  'the  Board  of  Foreign  Missions' 
— and  that  it  was  so  known  for  many  years  be- 
fore the  incorporation  in  1866.  It  is  commonly 
spoken  of  by  laymen,  elders  and  ministers  of 
the  church  as  'the  Board  of  Foreign  Missions,' 
and  it  is  proven  that  the  executive  officer  of 
this  agency  is  known  by  the  same  persons,  and 
technically  styled  in  the  said  cJiarter,  as  '  the 
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secretary,'  so  that  commissioner  is  of  opinion, 
and  so  finds,  that  this  bequest  is  not  invalid 
because  of  the  mere  misnomer  of  this  agency 
of  the  defendant  corporation;  and  that  being 
so,  it  follows  that  the  second  ground  of  objec- 
tion— viz.,  that  the  beneficiary  is  so  vague  and 
uncertain  as  to  be  unknown,  etc. — cannot  be 
sustained  for  the  reason  that  the  beneflciaiy, 
'  the  secretary  of  the  Board  of  Foreign  Mis- 
sions,' etc.,  is' as  well  known  as  a  person  could 
well  be  designated,  conceding  that  the  'Board' 
and  'the  Executive  Committee'  are  the  same 
thing."  And  then  tfae  commissioner  adds,  and 
with  the  utmost  propriety,  that  * 'commissioner 
cannot  see  how  anvone  could  have  the  slight- 
est difficulty  in  fully  identifying  the  benefit 
clary  under  this  ninth  clause  of  the  will,  in  the 
light  of  the  evidence  and  surrounding  circum* 
stances." 

There  appears  in  the  record  a  copy  of  the 
charter  granted  by  the  Legislature  of  tbe  State 
of  North  Carolina  to  "the  Trustees  of  the  Gen- 
eral  Assembly  of  the  Presbyterian  Church  in . 
the  United  States,"  which  charter  was  accept- 
ed and  ratified  by  said  General  Assembly  on 
the  nth  day  of  Februarv,  1866. 

The  first  section  of  thfs  charter  recites  "that 
Thomas  C.  Perrin  (sDd  others  therein  named) 
'and  their  survivors,'  etc.,  be,  and  they  are 
hereby,  constituted  a  bodv  politic  and  corpo- 
rate, by  tbe  name  and  style  of  'the  Trustees  of 
the  Gtenejal  Assembly  of  the  Presbyterian 
Church  in  the  United  States,'  and  by  the  name 
and  style  aforesaid  sball  be  able  and  capable  to 
take  and  hold  all  such  estate,  property  and  ef- 
fects as  may  be  acquired  by  gift,  purchase,  de- 
vise or  bequest,  to  aid  and  enable  the  said 
General  Assembly  of  the  Presbyterian  Church 
to  undertake  and  carry  on  the  work  of  Chria* 
tian  education,  of  foreign  and  domestic  mis* 
slons,  of  the  publication  of  such  books,  tracts, 
etc.,  as  are  connected  with  the  diflfusion  of 
religious  literature  and  learning,  etc.,  and  all 
the  said  estate,  property  and  effects  that  shall 
be  acquired  by  tbe  said  trustees  and  their  suo- 
oessors  at  any  time  shall  be  held,  used  and  dia* 
posed  of  according  to  the  direction  of  the  Gen- 
eral Assembly  aforesaid,  provided  that  the 
property,  real  and  personal,  held  or  possessed 
by  said  corporation  shall  not  exceed  $2,000,« 
000." 

By  the  fourth  section  of  said  charter  it  is  en* 
acted  "that  if  the  General  Assembly  sball  es- 
tablish any  committees,  boards  or  agencies,  for 
any  of  the  purposes  recited  in  tbe  first  sec- 
tion, the  same  shall  be  held  and  deemed  to  be 
branches  of  tbe  corporation;  and  if  any  gift, 
grant,  devise  or  bequest  shall  be  made  to  the 
'Trustees  of  the  General  Assembly  of  the  Pres- 
byterian Church  in  the  United  States,'  for  the 
use  of  such  committees,  boards  or  agencies,  the 
same  shall  be  good  and  effectual  to  pass  to  such 
objects,  whenever  the  donor,  grantor,  bargain* 
or  or  testator  shall  name  the  aforesaid  copora- 
tion  in  general  terms." 

Thus,  not  only  at  the  date  of  testator's  death, 
but  at  the  date  of  his  will,  and  long  anterior 
thereto,  there  was  this  corporate  hand  in  ex- 
istence, with  lawful  authoritv  to  receive  and 
use  this  and  like  charitable  aonations  for  the 
purposes  for  which  the  corporation  was  created, 
one  of  which  was  to  carry  on  the  charitable 
work  of  foreign  missions;  and  it  was  to  aid  in 
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tiilf  wofk  ilittt  the  testator  made  the  bequest  in 
qaertion. 

In  the  answer  of  :the  trustees  and  of  M.  H. 
Houston,  before  referred  to,  it  is  said  tbat  pre- 
▼ioos  to  the  late  citO  war  there  existed  a  body  of 
Christians  known  as  '*The  Presbyterian  Church 
in  the  United  States  of  America,"  which  embrac- 
ed in  its  membership  citizens  of  each  of  the 
United  States.  Their  system  of  church  govern- 
ment consisted  of  a  session  for  each  congrega- 
tion, which  was  composed  of  a  minister  and  the 
elders  of  the  congregation:  a  number  of  congre- 
gations composed  a  presbjftery,  and  a  number 
of  presbyteries  composed  a  ^nod,  usually  co- 
extensive with  state  boundaries;  and  all  df  the 
presb^eries  constituted  a  General  Assembly, 
in  which  the  whole  Church  was  represented, 
and  which  constituted  a  bond  of  union  between 
all  the  churches,  with  power  to  supervise  the 
affairs  of  the  whole  Church,  and  to  institute 
and  direct  the  agencies  deemed  necessarv  and 
proper  for  the  accomplish ment  of  the  church 
work.  In  furtherance  of  the  work  of  the  church 
the  General  Assembly,  at  an  early  day,  com- 
mitted parts  of  its  work  to  certain  members  se- 
lected from  lime  to  time  for  the  purpose  and 
constituted  into  boards,  among  which  was  a 
board  of  foreign  missions,  having  charge  of  the 
work  of  missions  in  foreign  lands. 

Upon  the  breaking  out  of  the  late  war  the 
Presbyterians  witbin  the  bounds  of  the  South- 
em  States  composing  the  Confederacy,  together 
with  the  Presbyterians  of  Potomac  and  Win- 
chester, previously  belonging  to  the  Synod  of 
Baltimore,  determined  to  separate  from  "The 
Presbyterian  Church  in  the  United  States  of 
America/'  and  sent  commissioners  to  an  Assem- 
blv  which  met  in  Augusta,  Georgia,  on  the 
4tb  of  December,  1861,  and  organizeid  under 
the  name  of  "The  General  Assembly  of  the 
Presbyterian  Church  in  the  Confederate  States 
of  America. "  At  the  end  of  the  war  this  body, 
at  its  session  in  Hacon,  Georgia,  commencing 
the  14th  of  December,  1865,  changed  the  name 
of  the  church  it  represented  to  "The  Presby- 
terian Church  in  the  United  States,"  and  the 
said  church,  since  its  said  corporation  in  1861, 
has  been  popularly  known  as  "The  Presby- 
terian Church  South"  or  "The  Southern  Pres- 
byterian Church,"  and  "The  Presbyterian 
Church  in  the  United  States  of  America,  from 
which  it  separated,  has  been  known  as  "The 
Presbyterian  Church  North"  or  "The  Northern 
Presbyterian  Church." 

At  the  said  meeting  in  Augusta,  Georgia,  in 
December,  1861.  "the  General  Assembly  of  the 
Presbyterian  Church  in  the  Confederate  States 
of  America"  determined,  among  other  things, 
upon  "the  organization  of  a  permanent  agency 
for  conducting  foreign  missions,"  and  in  pur- 
suance thereof— 

*  'Kesolved,  That  this  General  Assembly  pro- 
ceed to  appoint  an  executive  committee,'  with 
its  proper  officers,  to  carry  on  this  work,  and 
that  the  character  and  functions  of  this  com- 
mittee be  comprised  in  the  following  articles  as 
its  constitution — viz.: 

"Art.  Ist.  This  committee  shall  be  known 
as  the  Executive  Committee  of  Foreign  Mis- 
sions of  the  Presbyterian  Church  in  toe  Con- 
federate States  of  America.  It  shall  consist  of  a 
secretary,  who  shall  be  styled  'the  secretary  of 
foreign  missions,'  and  who  shall  be  the  com- 
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mittee's  organ  of  communication  with  the  As- 
sembly, and  with  all  portions  of  the  work  in- 
trusted to  the  committee,"  etc. 

That  upon  the  change  of  the  name  of  the 
Church  in  1865  there  was  a  corresponding 
change  of  the  name  of  this  committee,  but  as 
the  members  of  the  Presbyterian  Church  had 
been  accustomed  to  call  the  agencies  of  the 
Church,  before  the  separation,  "boprds,"  the 
corresponding  agencies  of  the  Southern  Church 
afterwards  were  frequently  called,  and  were 
popularly  known,  by  the  name  of  "boards," 
mstead  of  "executive  committees,"  the  two  be- 
ine  substantially  the  same  thing. 

In  the  light  of  these  facts,  averred  to  have 
been  taken  from  the  minutes  of  the  General 
Assembly  of  the  Presbyterian  Church  South, 
and  which  are  in  no  way  controverted,  the  con- 
tention, and  the  onl^  one  raised  by  the  bill,  that 
the  bequest  in  question  must  be  treated  as  null 
and  void,  because  of  vagueness  and  uncertain- 
ty as  to  the  beneficiary,  dwindles  into  utter 
insignificance.  And  this  being  the  only  ques- 
tion raised  by  the  pleadings  and  evidence 
in  the  cause,  the  case  might  appropriatelv  end 
at  this  point,  with  a  decree  reversing  the  decree 
of  the  court  below  and  establishing  the  validity 
of  the  bequest  But  in  the  argument  here  new 
propositions  are  advanced,  and  they  are  both 
novel  and  untenable.  It  seems  to  be  conceded 
by  counsel  for  the  appellees  that  the  bequest  in 

Suestion  is  one  to  the  Executive  Committee  of 
'oreign  Missions  of  the  Presbyterian  Church  in 
the  United  States,  and  is  therefore  a  bequest  to 
the  corporation  chartered  by  the  Legislature  of 
North  Carolina.  This  proposition  no  one  will 
deny;  but  it  is  further  insisted,  and  with  ap- 
parent earnestness,  that  in  incorporatincr  the 
Trustees  of  the  General  Assembly  of  the  Pres- 
byterian Church  in  the  United  States  the  Leg- 
islature of  North  Carolina,  in  effect,  incorpo- 
rated the  Southern  Presbyterian  Church;  that 
such  a  corporation  is  repugnant  to  article  5, 
section  17,  of  the  Constitution  of  Virginia,  and 
is  against  the  policy  of  her  laws. 

The  provision  of  the  Constitution  referred 
to  reads:  "The  General  Assembly  dhall  not 
grant  a  charter  of  incorporation  to  any  church 
or  religious  denomination,  but  may  secure  the 
title  to  church  property  to  an  extent  to  be 
limited  by  law." 

One  of  the  counsel  for  the  appellant  corpora- 
tion (Mr.  Henry),  in  his  printed  argument, 
gives  a  correct  and  valuable  historical  review 
of  the  legislation  in  Virginia  bearing  upon  and 
truly  interpreting  this  provision  in  our  Consti- 
tution. He  says:  "While  Virginia  was  a 
Colony  the  Protestant  Episcopal  Church  of 
England  was  established  by  law,  and  her  ves- 
tries exercised  corporate  powers.  The  conven- 
tion which  declared  Virginia  independent 
adopted,  on  the  12th  of  June,  1776,  a  Bill  of 
Rights  as  the  foundation  of  her  government, 
the  16th  section  of  which  declares:  'All  men 
are  equally  entitled  to  the  free  exercise  of  i^* 
ligion  according  to  the  dictates  of  conscience.' 
Subsequently,  by  a  series  of  Acts  which  need 
not  be  mentioned  in  detail,  the  disestablish- 
ment of  the  Episcopal  Church  was  made  com- 
plete, as  will  be  shown  by  the  Acts  passed 
January  24,  17»9,  and  the  12th  of  January, 
1802,  which  will  be  found  in  the  Code  of  1819. 
vol.  I.,  p.  78,  etc 
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"The  Act  of  January  24,  1709,  repeals  all 
-the  Acts  OD  the  statute  hooks  relating  to  the 
Episcopal  Church,  and  declares  the  Act  forEs- 
tabUshing  Religious  Freedom,  passed  Decedi- 
her  16,  17H5,  to  be  a  true  exposition  of  the 
principles  of  the  Bill  of  Rights  and  Constitu- 
tion; and  the  Act  of  January  12,  1802,  took  for 
the  public  the  glebe  lands  held  by  the  Church. 
The  Constitution  adopted  in  1880  embodied  the 
«aid  Act  for  the  Establishment  of  Religious 
Freedom  in  section  2  of  article  8,  and  the  Con- 
-stitution  adopted  August  1, 1851,  repeated  this 
in  section  16  of  article  4,  and,  in  section  82  of 
came  article,  provided  'that  the  General  As- 
sembly shaU  not  grant  a  charter  of  incorpora- 
tion to  any  church  or  religious  denomination, 
but  may  secure  the  title  to  church  property  to 
an  extent  to  be  limited  by  law.'  The  present 
-Constitution  has  the  same  provisions  upon  thi» 
•ubiect.    See  §§  14, 17,  of  art.  5. 

"During  the  contest  between  the  Established 
<7hurch  and  the  Dissenters,  which  ended  in  the 
•disestablishment,  the  Episcopal  Church,  among 
itTi  frequent  memorials  to  the  Legislature,  pre- 
sented one  on  the  4th  of  June,  1784,  which 
prayed  'that  an  Act  may  pass  to  incorporate  the 
Protestant  Episcopal  Church  in  Virginia,  to  en- 
able them  to  regulate  all  the  spiritual  concerns 
•of  the  Church  after  its  form  of  worship,  and 
constitute  such  canons,  by-laws  and  rules  of 
government  and  good  order  thereof  as  are 
suited  to  their  religious  principles,  and,  in  gen- 
•eral,  that  the  Legislature  will  aid  and  patronize 
ihe  Christian  religion.'    House  Journal,  86. 

"This  was  responded  to  at  the  next  session. 
and  on  the  17th  of  November,  1784  (House 
Journal,  27)  it  was  'resolved,  that  Acts  ought 
io  pass  for  the  incorporation  of  all  societies  of 
the  Christian  religion  which  may  apply  for  the 
same.'  And,  in  addition,  the  body  passed  'An 
Act  Incorporating  the  Protestant  Episcopal 
Church'  (Henning,  11,  582),  which  provides 
that  the  ministers  and  visitors  of  said  Church 
-shall  be  a  corporation,  and  shall  manage  all 
the  affairs  of  Uie  said  Church,  both  temporal 
and  spiritual.  This  Act  was  violentl v  assailed , 
and  was  repealed  at  the  October  session,  1786, 
hy  an  Act  m  the  following  words: 

"  'I.  Be  it  enacted  by  the  General  Assembly, 
That  the  Act  entitled  "An  Act  for  Incorporat- 
ing the  Protestant  Episcopal  Church"  shall  be, 
and  the  same  is  hereby,  repealed,  saving  to  all 
reliirious  societies  the  property  to  them  respec- 
tively belonging,  who  are  hereby  authorized  to 
Appoint,  from  time  to  time,  according  to  the 
rules  of  their  sect,  trustees,  who  shall  be  cap- 
able of  managing  and  applying  such  property 
to  the  reli^ous  uses  of  such  societies.  And  to 
^ard  against  all  doubts  and  misconstructions, 

"  'II.  Be  it  further  enacted  and  declared, 
That  so  much  of  all  laws  now  in  force  as  pre- 
vents any  religious  society  from  regulating  its 
own  discipline  shall  be,  and  is  hereby,  re- 
t>ealed.'  Henning,  12,  266. 
'  "By  the  said  Act  of  the  12th  of  January, 
1802,  confiscating  the  glebe  lands,  it  was  pro- 
-vided  (see  Code  1819,  vol.  I.,  p.  81)  'that  noth- 
ing herein  contained  shall  authorize  a  sale  of 
the  churches  and  the  property  therein  con- 
tained, or  the  church-yards,  nor  in  any  man- 
ner affect  any  private  donation  made  prior  to 
the  first  day  of  January,  1777,  for  church  and 
other  purposes,  where  there  is  any  person  in 
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being  entitled  to  take  the  same  under  any  pri- 
vate donor,  nor  to  affect  the  property  of  any 
kind  which  may  have  been  acquired  by  private 
donations  or  subscriptions  by  the  said  Church 
since  the  date  last  mentioned.' 

"On  the  30th  of  January,  1806  (Sess.  Acts, 
p.  42),  it  was  enacted  'that  all  previous  dona- 
tions for  charitable  purposes,  which  were  to 
have  been  controlled  and  managed  by  a  vestry, 
should  thereafter  be  managed  and  controlled 
by  overseers  of  the  poor  of  the  county  or  town 
in  which  they  were  to  be  exercised,  and  they 
shall  apply  the  same  in  such  manner  as  may 
have  been  directed  by  the  donors.' 

"On  the  8d  of  February,  1842  (Sess.  Acts,  p. 
60),  it  was  enacted  that  real  estate  conveyed  for 
the  use  and.  benefit  of  any  religious  congrega- 
tion as  a  place  of  public  worship  should  oe 
held  by  trustees  for  such  purpose,  endowed 
with  certain  corporate  powers,  and  the  circuit 
and  superior  courts  were  authorized  to  appoint 
such  trustees.  At  the  revision  of  1849,  the 
Act  of  the  80th  of  January,  1806,  and  that  of 
the  8d  of  February,  1842,  the  latter  enlarged  so 
as  to  embrace  cemeteries,  residences  of  minis- 
ters, and  books  and  furniture  to  be  used  in 
public  worship  or  bv  the  ministers,  were  re- 
enacted  (chap.  77,  §'§  8-17,  Code  1849).  and 
the  same  provisions  have  been  continued  in  the 
Code  of  1860,  chap.  77.  and  in  the  Code  of  1878. 
chap.  76,  with  the  limit  of  property  enlarged. 

"During  the  period  subsequent  to  the  Revo- 
lution the  Legislature  has  from  time  to  time 
incorporated  trustees  to  hold  the  property  ac- 
quired and  used  for  different  purposes  in 
church  work— notably,  for  the  educ4ition  in 
seminaries  of  candidates  for  the  ministry;  and 
on  the  8th  of  March,  1873  (Sess.  Acts,  p.  116), 
certain  persons  were  incorporated,  under  the 
style  of  'the  Presbyterian  Committee  of  Pub- 
lication,' one  of  the  committees  of  the  Southern 
Presbyterian  Church,  who  were  authorized  to 
hold  and  manage  all  property,  real  and  per- 
sonal, acquired  for  the  use  of  the  said  com- 
mittee, not  exceeding  $200,000  and  one  half 
acre  of  land  in  the  City  of  Richmond,  the 
vacancies  in  the  body  to  be  filled  from  the 
members  of  the  said  Committee  of  Publication. 
Inde^,  the  overseers  of  the  poor  authorized  to 
hold  certain  church  property  wsre  a  corpora- 
tion.    Code  1860,  §  9,  chap.  51. 

"The  validity  of  the  said  Act  of  the  8th  of 
March,  1878,  was  called  in  question  and  sus- 
tained in  the  case  of  Wtlaon  v.  Ferry,  29  W.  Va. 
169." 

From  this  historical  review  of  the  legislation 
touching  the  subject,  it  is  perfectly  clear  that 
it  never  occurred  to  the  Le^lature  of  Virginia 
that  to  incorporate  church  agencies,  essential  to 
the  accomplishment  of  church  work,  was  the 
same  thing  as  the  incorporation  of  the  churches, 
respectively,  in  whose  interests  such  corporate 
agencies  have  been  created  and  still  exist.  In- 
deed, there  is  nothing  in  the  provision  of  the 
Constitution  in  question  that  could  by  possibili- 
ty give  the  least  support  to  the  argument  that 
the  bequest  in  this  case  is  repugnant  thereto. 
That  provision  simplv  forbids  the  incorporation 
of  any  church  or  reliirious  denomination,  but 
at  the  same  time  it  authorizes  the  Legislature  to 
secure  the  title  to  church  property  to  an  extent 
to  be  limited  by  law.  The  constitutional  pro- 
vision restricting  the  amount  of  church  prop- 
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erty  to  limits  to  be  prescribed  by  law  was 
wisely  designed  to  empower  the  Legislature  to 
guard  against  the  too  great  accumulation  of 
such  property— a  precaution  equally  taken  as 
regards  all  corporate  bodies  created  by  state 
laws  and  authorized  to  acquire  and  hold  cer- 
tain property  for  corporate  purposes,  and  hav- 
ing an  indefinite  existence.  The  reason  of  the 
restriction  to  limits  thus  to  be  prescribed  is 
clearly  and  truly  stated  in  the  preamble  to  the 
BBid  Act  of  January  24,  1799  (Code  1819,  vol. 
1,  p.  78),  entitled  "An  Act  to  Repeal  Certain 
Acts,  and  to  Declare  the  Construction  of  the 
Bill  of  Rights  and  Constitution  Concerning  Re- 
ligion as  Follows:  Whereas  the  Constitution 
of  the  State  of  Virginia  hath  pronounced  the 
Government  of  the  King  of  England  to  have 
been  totally  dissolved  bv  the  Revolution,  hath 
substituted  in  place  of  the  civil  government  so 
dissolved  a  new  civil  government,  and  hath  in 
the  Bill  of  Rights  excepted  from  the  powers 
given  to  the  substituted  government  the  power 
of  reviving  any  8X)ecies  of  ecclesiastical  or 
church  government  in  lieu  of  that  so  dissolved, 
by  referring  the  subject  of  religion  to  con- 
science; and  whereas  the  several  acts  presently 
recited  do  admit  the  Church  established  under 
the  regal  government  to  have  continued  so  sub- 
sequently to  the  Constitution,  have  bestowed 
property  ui>on  that  Church,  have  asserted  a 
legislative  right  to  establish  any  religious  sect, 
and  have  incorporated  religious  sects,  all  of 
which  is  inconsistent  with  the  principles  of  the 
Constitution  and  of  religious  fr^om,  and  man- 
ifestly tends  to  the  re-establishment  of  a  national 
Church,"  etc.  llien  follows  the  Act  which  re- 
peals, by  its  title,  every  statute  deemed  incon- 
sistent with  said  preamble.  Clearly,  this  legis- 
lative construction  of  the  Bill  of  Rights  is  the 
foundation  of  all  subsequent  legislation  in  Vir- 
ginia, whether  constitutional  or  statutory,  con- 
cerning religion  in  this  State.  It,  in  unmis- 
takable terms,  declares  that  the  Bill  of  Rights, 
bjr  referring  the  subject  of  religion  to  con- 
science, has  taken  away  from  the  civil  govern- 
ment the  power  of  reviving  any  species  of  ec- 
clesiastical or  church  government,  and  that  the 
incorporation  of  any  diurch  or  sect  is  incon- 
sistent with  the  Constitution  and  Bill  of  Rights, 
and  tends  to  the  re-establishment  of  religion  by 
law,  when  the  policy  of  the  State  is  to  abstain 
from  any  interference  with  the  religion  of  its 
citizens.  In  other  words,  it  proclaims,  as  one 
of  the  grand  results  of  the  Revolution,  that 
Church  and  State  are  perpetually  divorced,  as 
set  forth  in  the  memorable  words  of  the  Bill  of 
Rights,  as  follows: 

"  Religion,  or  the  duly  we  owe  to  our  Crea- 
tor, and  the  manner  of  discharging  it,  can  be 
directed  only  by  reason  and  conviction,  not  by 
force  or  violence;  and  therefore  aU  men  are 
equally  entitled  to  the  free  exercise  of  religion, 
according  to  the  dictates  of  conscience." 

It  is  plain  to  the  commonest  understanding 
that,  in  order  to  the  dissemination  of  the  Chris- 
tian truths,  the  education  of  men  in  Christian 
principles,  and  the  spread  of  Christianity,  the 
churches,  of  whatever  faith  or  form  of  worship, 
must  have,  for  the  accomplishment  of  their 
great  work,  a  secular  as  well  as  a  spiritual 
vitality,  money  and  property  being  essential  to 
Christian  education  and  to  the  diffusion  of 
Christian  knowledge,  literature  and  principles. 
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In  order  to  more  effectually  secure  the  great 
end  in  view,  our  government  refers  the  subject 
of  religion  to  the  conscience  of  individuals,  and 
leaves  each  sect  to  depend  for  its  support  upoa 
free  and  purely  voluntary  contributions. 
Hence,  while  all  effort  to  regulate  religion  by 
law,  or  to  impose  by  law  any  particular  faith  or 
form  of  wor^p,  or  to  compel  anyone  to  con- 
tribute to  the  support  of  any  religious  sect,  ia- 
forbidden  by  the  Constitution,  yet  churches  or 
religious  associationsare  recognized  and  treated*, 
though  unincorporated,  as  ladies  entitled,  un- 
der our  form  of  government,  to  enjoy  the  bene- 
fits of  property,  which  prop^y,  like  that  of  all 
other  citizens,  whether  individuals,  associations' 
of  individuals  or  corporations,  should  be  pro- 
tected and  secured  to  them  by  law.  And  it  is 
in  recognition  of  this  sacred  right  that  our  Con- 
stitution authorizes,  and  in  the  very  provision^ 
relied  upon  by  counsel  for  the  appellees,  the- 
Legislature  to  secure  the  title  to  church  prop- 
erty to  an  extent  to  be  limited  by  law.  And 
it  was  in  furtherance  of  the  same  great  prin- 
ciple of  right  that  the  Legislature  of  Norths 
Carolina  incorporated  the  Trustees  of  the  Gen- 
eral Assembly  of  the  Presbyterian  Church  in 
the  United  States,  the  appellant  corporation 
here.  It  ia  worse  than  idle  to  contend  tliat  the 
incorporation  of  said  trustees  was,  in  effect,  the- 
incorporation  of  the  Church.  It  might  almost 
as  well  be  contended  that  because  the  chief 
articles  of  export  from  the  State  of  North  Caro- 
lina are  not  the  same  as  those  of  Virginia  and 
many  other  States  of  the  Union,  therefore  she 
is  not  a  qualified  member  of  the  Union,  and  !» 
excluded  from  the  benefits  of  the  law  of  comity 
prescribed  by  the  Federal  Constitution.  And 
it  would  be  equally  plausible  were  it  contended 
that  a  Virginia  bequest  to  a  citizen  of  North 
Carolina  would  be  in  violation  of  the  said  17th 
section  of  article  6  of  the  Constitution  of  Vir- 
ginia. 

But,  before  drawing  strained  and  unwar- 
ranted conclusions  from  the  Constitution  of 
Virginia,  to  defeat  this  bequest  to  a  North 
Carolina  corporation,  it  would  have  been  better 
to  ascertain  first  that  this  bequest  is  repugnant 
to  the  Constitution  and  laws  of  the  State  of 
North  Carolina.  But  this  impossible  task  the- 
lenrned  counsel  for  the  appellees  did  not  under* 
take. 

The  argument  that  this  bequest  is  in  viola- 
tion of  the  Virginia  Constitution,  if  it  proves- 
anything,  proves  far  too  much  for  the  object 
in  view.  In  the  light  of  repeated  enactments 
of  the  Virginia  Le^ature,  incorporatinjg^ 
agencies  for  the  carrying  on  church  work,  it 
would  prove  either  that  the  Virginia  Legisla- 
ture has  habitually  violated  the  Constitution 
by  incorporating  similar  church  agencies,  or 
that  the  unquestioned  legislative  policy  ha» 
been  to  incorporate  all  churches  by  the  incor- 
poration of  such  agencies.  Take,  for  example, 
the  Act  of  February  2S,  1854,  incorporating 
the  Protestant  Episcopal  Theological  Semi- 
nary, prescribing  as  its  property  limit  250  acres- 
of  land  and  $250,000  worth  of  property;  the 
Act  of  December  20,  1855,  incorporating  the 
Union  Theological  Seminary,  belonging  to  the- 
Presbyterian  Church,  and  fixing  the  same- 
property  limit;  the  Act  of  January  8,  1875,  in- 
corporating the  Trustees  of  the  Protestant 
Episcopal  Education  Society  in  Virginia,  and 
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limiting  its  property  to  $250,000.  Each  of 
tliese  is  but  a  corporate  agency  for  the  accom- 
plishment of  church  work;  and  if  the  North 
Carolina  Act  in  question  is,  in  effect,  the  in- 
corporation of  the  Church,  the  same  is  neces- 
sarily true  as  to  each  of  them.  But  the  fact 
is,  neither  the  one  nor  the  other  amounts  to 
the  incorporation  of  a  church.  The  corpor- 
ators named  in  the  North  Carolina  Act  are  not 
described  as  members  of  any  church,  nor  are 
they  authorized  to  exercise  any  reli/rious  func- 
tions. The  objects  of  the  corporation  consist 
in  "taking  and  holding  all  such  estate,  prop- 
erty and  effects  as  may  be  acquired  by  gift, 
purchase,  devise  or  bequest,  to  aid  the  General 
Assembly  of  the  Presbyterian  Church  to  un- 
dertake and  carry  on  the  work  of  Christian 
education :  of  foreign  and  domestic  missions; 
for  the  publication  of  such  books,  tracts  and 
papers  as  are  connected  with  the  diffusion  of 
religious  literature  and  learning;  for  the  relief 
of  indigent  ministers  and  the  widows  and 
children  of  deceased  ministers,  and  all  other 
benevolent  objects  of  the  Church,  and  of  build- 
ing up  and  supporting  churches  of  their  faith 
and  worship  in  the  United  States."  "And 
said  property  is  to  be  held,  used  and  disposed 
of  according  to  the  directions  of  the  General 
Assembly  aforesaid."  Thus  the  corporation 
is  disUnct  from  the  Church,  and  is  made  sub- 
ject to  the  direction  of  its  General  Assembly. 
The  duties  of  the  corporation,  other  than  the 
mere  details  of  government  incident  to  all  cor- 
porations, are  confined  to  the  management  of 
certain  property  of  the  Presbyterian  Church, 
and  under  its  direction.  No  control  of  the 
spiritual  or  religious  affairs  of  the  Church  is 
given  to  the  corporation.  It  is  therefore  but  a 
legal  device  to  secure  "the  title  to  church 
property,"  and  might,  without  question,  have 
been  granted  by  the  Virginia  Legislature,  if 
domiciled  in  this  State,  under  said  section  17, 
article  5,  of  our  Constitution.  Indeed,  as  al- 
ready shown,  every  object  of  this  North  Caro- 
lina corporation  has  been  approved  and  uni- 
formly fostered,  as  shown  bv  numerous  legis- 
lative enactments.  Take,  for  example,  the 
work  of  Christian  education  as  conducted  by 
our  theological  seminaries;  that  of  foreign  and 
domestic  missions,  carried  on  under  the  Act  of 
February  14,  1872,  incorporating  the  Board  of 
Foreign  Missions  of  the  Baptist  Church;  the 
publication  of  religious  literature,  carried  on 
under  the  Act  of  March  8,  1878,  incorporating 
the  Presbyterian  Committee  of  Publication; 
the  relief  of  invalid  ministers  and  their  fam- 
ilies, afforded  by  the  Act  of  January  16,  1886, 
incorporating  the  Trustees  of  the  Baptist  Min- 
isters' Relief  Fund  of  Virginia;  the  benevolent 
objects,  under  the  Act  of  March  1,  1856,  in- 
corporating the  Toung  Men's  Christian  Asso- 
ciation of  Kichmond,  and  numerous  other  Acts 
incorporating  benevolent  societies;  and  the 
Acts  of  Assembly  are  full  of  them.  So,  too, 
as  to  the  building  up  and  supporting  churches 
in  the  United  States,  which  is  but  a  branch  of 
domestic  missions,  and  a  repetition  at  home  of 
what  is  done  abroad  through  the  agency  of 
foreign  missions. 

In  the  case  here  the  testator  does  not  attempt 
to  vest  in  a  foreign  corporation  real  estate 
in  Virginia,  but  makes  a  simple  bequest  of 
money  to  be  paid  to  a  foreign  corporation.  It 
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is  not  pretended  by  counsel  for  the  appelleea 
that  this  corporation  is  prohibited  by  the  Con- 
stitution of  North  Carolina  from  taking  and 
using  the  money  bequeathed  in  this  case.  In- 
deed, it  seems  impossible  to  discover  any  reason 
for  defeating  this  bequest  which  would  not 
equally  apply  had  the  bequest  been  to  a  citizen 
of  North  Carolina. 

Boy  V.  Boioeie,  25  Gratt.  612,  was  the  case  of 
a  Virginia  bequest  to  a  theological  seminary 
chartered  by  the  Legislature  of  South  Caro- 
lina. This  court  held  the  bequest  valid;  and 
JiLdge  MoDcure,  delivering  the  unanimous- 
opinion  of  the  court,  remarked:  "Even  if  it 
could  be  said  that  the  passing  of  our  law  for- 
bids the  execution  of  such  a  trust  in  this  State, 
there  is  certainly  nothing  in  the  policy  of  the* 
law  of  South  Carolina,  where  the  trust  created 
in  this  case  was  intended  to  be  executed,  which 
forbids  it.  And  the  will  having  been  executed 
and  admitted  to  probate  according  to  the  law 
of  this  State,  the  domicil  of  the  testatrix,  th»- 
f und  would  have  to  be  paid  over  to  the  foreign 
corporation,  to  be  administered  according  to- 
the  law  of  that  State.  The  authorities  cited 
by  the  counsel  for  the  appellants  fully  sustain 
this  proposition.  Hill,  Trustees.  458,  468,  and 
the  cases  cited  in  the  notes,  and  Chamberlain 
V.  Chamberlain,  43  N.  Y.  424,  decided  in  1871. 

"If  the  law  of  Virginia  prohibited  a  bequest 
to  a  theological  seminary,  wherever  situate, 
and  whether  incorporated  or  not,  then  cer- 
tainly such  a  bequest  would  be  invalid,  no- 
matter  where  the  object  might  be  located, 
whether  in  or  out  of  the  State.''' 

We  have,  therefore,  not  only  the  legislative, 
but  the  judicial,  interpretation,  standing  sol- 
idly against  the  position  assumed  by  counsel 
in  respect  to  said  17th  section  of  article  5  of 
the  Virginia  Constitution  and  the  alleged 
policy  of  our  law.  In  this  respect  the  above^ 
quoted  remarks  of  Judge  Moncure  are  abso- 
lutely conclusive,  and  put  an  end  to  thia 
branch  of  the  case. 

But,  in  order  to  break,  if  possible,  the  chain 
of  legislative  and  judicial  construction  that 
binds  them,  counsel  for  the  appellees  undertake^ 
to  treat  this  bequest  as  inviUid,  because  it  ia 
"an  indefinite  charity  for  religious  purposes;" 
and,  to  sustain  this  remarkable  contention,  the- 
doctrine  announced  in  QdUego  v.  Atty-Oen.  & 
Leigh,  450,  has  been  appealed  to,  and  is  insisted 
upon  as  still  being  the  law  of  charities  in  thia 
State,  though  this  court  decided  directly  thd- 
other  way  in  the  case  of  the  Protestant  Epis. 
Ed,  Society  v.  Churchman,  80  Va.  718.  And, 
in  order  to  break  the  force  of  the  opinion  in 
that  case,  counsel  assume  that,  while  the  opin- 
ion assails  the  doctrine  laid  down  in  Oattego  v. 
Atty-Oen.,  "the  decision  does  not  touch  it.*^ 
This  is  a  matter  easily  disposed  of.  The  be- 
quest in  the  Churchman  Case  was  "to  th& 
Trustees  of  the  Protestant  Episcopal  Education 
Society  of  Virginia,  to  be  used  exclusively  for 
educating  poor  young  men  for  the  Episcopal 
ministry,  upon  tne  basis  of  evangelical  princi- 
ples as  now  established."  This  bequest  was 
held  void  by  the  Circuit  Court  of  Augusta 
County,  upon  two  grounds—first,  because  to  a 
corporation,  not  al^lutelyforits  own  use  as  a 
corporate  body,  but  in  trust,  to  be  exclusivelv 
used  for  the  purposes  therein  named;  and,, 
second,  because  the  ases  and  trusts  declared  by 
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the  testator  ''arenul]  and  void,  beiD^rellgioufl 
in  their  nature  and  too  vague  and  iDdeflnite  to 
be  upheld  under  the  law  of  this  State,  or  to  be 
sdministered  by  a  court  of  chancery,  even  if 
said  trusts  were  merely  educational."  In  the 
effort  to  maiiltain  this  most  erroneous  decree 
counsel  for  the  appellees  confidently  relied 
upon  Qallego  v.  Atty-Oen,  and  like  cases  fol- 
lowing it.  The  objection,  then,  that  the  be- 
quest was  invalid,  because  religious  in  charac- 
ter, was  not  onlv  fairly  made,  but  was  sustained 
in  the  court  below,  and  was  insisted  on  in  this 
court.  This  court,  however,  reversed  the  de- 
cree of  the  circuit  court  on  both  groun ds.  This 
objection  is  so  aptly  and  completely  answered 
by  the  Hon.  W.  W.  Henrv,  of  counsel  for  the 
appellants  in  this  case,  that  we  approve  and 
adopt  his  language.  He  says:  "  Decisions  are 
held  to  be  precSents  '  as  to  points  actually  in 
issue  between  the  parlies.'  Lewis y.  Thornton, 
^  Munf.  94  And  in  the  Churchman  Case  the 
power  of  the  court  to  enforce  the  bequest  as  a 
reli^ous  charity  was  one  of  the  points  in  issue. 
Haa  the  learned  counsel  noticed  what  Judge 
Tucker  said  on  this  subject  in  Qallego  v.  At^ 
Oen,  8  Lei^h,  469,  he  would  hardly  have  made 
this  objection.  In  the  case  of  Fitila,  Baptist 
Asso,  V.  liaH,  17  U.  S.  4  Wheat  1  [4  L.  ed. 
499],  Judge  Marshall  said  that  the  case  might 
have  gone  off  on  the  ground  that  the  action  was 
not  brought  by  the  Attorney-General,  the 
plaintiffs  on  the  record  not  having  a  right  to 
-sue.  But  he  deemed  it  more  satisfactory  to 
discuss  the  case  in  all  its  bearings  (pp.  50,  51). 
It  was  objected  in  OoMego  v.  Atty-Oen.  that  the 
opinion  of  Judge  Marshall  was,  therefore,  ex- 
trajudicial. On  this  point  Judge  Tucker  said: 
*  I  do  not  consider  it  extrajudicial.  The  ques- 
tion discussed  fairly  arose,  and  was  properly 
decided,  after  having  been  laboriously  exam- 
ined.' And  so  it  must  be  held  as  to  the  doctrine 
of  religious  charities  in  this  case." 

The  contention  of  counsel  for  the  appellees 
that  this  case  is  not  ruled  by  the  Churchman 
Case,  and  that  Qallego  v.  Atty-Oen.  is  still  the 
law  of  charities  in  Virginia,  is  but  a  repetition 
■of  the  erroneous  view  taken  by  Judge  Tucker  in 
the  las^named  case  as  to  the  policy  of  our  law 
in  respect  to  charities  for  religious  uses.  It  is 
broadly  asserted  that  charities  had  their  origin 
in  the  Statute  of  43  Elizabeth;  that  it  was  in 
force  in  Virginia,  and  was  repealed  in  1792,  and 
that  since  the  repeal  courts  of  equity  in  Virginia 
have  been  without  jurisdiction  to  en  force  char- 
itable bequests.  Let  us  see  what  the  Supreme 
■Court  of  the  United  States  says  on  the  subject. 

In  RusseU  v.  Allen,  107  U.  S.  168  [27  L,  ed. 
897],  decided  in  1882,  Mr,  Justice  Gray,  in  de- 
livering the  opinion  of  the  court,  gives  the  sub- 
stance of  all  the  cases  on  charities  previously 
decided  by  that  court,  and,  in  commenting  on 
PhUa.  Baptist  Asso.  v.  Bart^  the  source  oi  all 
our  trouble  in  Virginia  on  this  subject,  he  says 
that  the  case  "  was  decided  upon  an  imperfect 
survey  of  the  early  English  authorities,  and 
upon  the  theory  that  the  English  law  of  char- 
itable uses,  which,  it  was  admitted,  would 
maintain  the  bequest,  had  its  origin  in  the  Stat^ 
ute  of  Elizabeth,  which  had  been  repealed  in 
Viri^nia.  That  theory  has  since,  upon  a  more 
thorough  examination  of  the  precedents,  been 
clearly  shown  to  be  erroneous,**  citing  Vidal  v. 
Oirard,  43  U.  S.  2  How.  127  [11  L.  ed.  205]; 
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Perin  v.  Carey,  65  TJ.  S.  24  How.  466  [16  L. 
ed.  701];  OuM  v.  Washington  Hospital  for 
Foundlings,  95  U.  8.  303  [24  L.  ed.  450]. 

In  the  last-named  case  Mr.  Justice  Swayne, 
speaking  for  the  court,  after  referring  to  the 
doubts  once  entertained  upon  the  subject,  says 
that  "upon  reading  the  Statute  43  Eliz.,chap.  4, 
carefully  one  cannot  but  feel  surprised  that  the 
doubts  uius  indicated  ever  existed.  The  Stat- 
ute is  purely  remedial  and  ancillary.  .  .  .  The 
learning  developed  in  the  three  cases  mentioned 
(Vidal y,  Oirard f  supra,  Fontain  v.  Ravenel, 
58  U.  S.  17  How.  369, 15  L.  ed.  80,  and  another 
case)  shows  clearly  that  the  law  as  to  such 
cases,  and  the  jurisdiction  of  the  chancellor, 
and  the  extent  to  which  it  was  exercised,  before 
and  after  the  enactment  of  the  Statute,  were 
just  the  same." 

Other  decisionB  and  eminent  text  writers 
holding  the  same  views  might  be  referred  to, 
but  these  are  all-sufficient  to  refute  the  argu- 
ment that  charities  had  their  origin  in  the  Stat> 
ute  of  43  Elizabeth. 

But  it  is  insisted  that  the  decision  in  Vidal  v. 
Oirard^  and  the  long  line  of  decisions  of  the 
same  court  following  it,  have  no  application  to 
the  Virginia  doctrine  in  respect  to  charities,  as 
laid  down  in  Qallego  v.  Atty-Oen.;  that  Vidal 
V.  Oiroflrd  is  founded  upon  "  old  musty  records 
exhumed  for  the  occasion,  and  unknown  even 
to  the  English  judges."  This  is  a  suicidal  ar- 
gument, especially  m  view  of  the  fact  that,  in 
almost  the  same  breath  that  the  English  prece- 
dents are  thi^  scoffed  at,  the  same  counsel  ap- 
peals to  this  court  to  uphold  the  doctrine  laid 
down  in  OaUegoY.  Atty-Oen.,  upon  the  ground 
of  its  sanctity  by  reason  of  age  and  undisturbed 
repose;  and  the  argument  is  pushed  to  the  un- 
reasonable extent  of  claiming  that,  inasmuch 
as  long  years  elapsed,  during  which  that  decis- 
ion was  uniformly  acquiesced  in,  the  people  in 
the  mean  time  having  adopted  a  new  Constitu- 
tion, therefore  that  doctrine  should  be  regarded 
as  having  been  engrafted  upon  the  fundamental 
law  of  the  State.  This  is  truly  a  novel  posi- 
tion. It  suggests  a  curious  mode  of  embalming 
error.  It  will  be  a  dark  day  for  the  old  Com- 
monwealth when  it  shall  become  the  accepted 
doctrine  that  to  remodel  her  Organic  Law  is  to 
perpetuate  all  the  previous  errors  of  her  courts. 

As  respects  the  scope  and  legitimate  effect  of 
the  decision  in  the  CJiurchman  Case  but  little 
need  be  said.  The  opinion  in  that  case  was 
prepared  after  the  most  thorough  investigation, 
m  which  every  available  source  of  information 
was  consulted,  lest  some  landmark  of  the  law, 
firmly  embedded  in  principle,  might  receive  the 
rude  touch  of  judicial  action  without  due  con- 
sideration. It  was  in  this  spirit  that  the  opin- 
ion of  Judge  Tucker  in  Qallego  v.  Atty-JQen.  was 
reviewed,  and  the  doctrine  therein  announced 
overruled.  In  the  Churchman  Case,  as  in  this, 
objection  was  made  to  the  validity  of  the  be- 
quest on  the  ground  of  its  religious  character. 
Guided  by  the  highest  authorities  known  to  the 
law,  it  was  shown  that  the  decision  in  Qallego 
V.  Atty-Oen.  was  but  an  adoption  of  the  views 
of  Chief  Justice  Marshall  in  Phila.  Baptist  Asso, 
V.  Hart,  when  it  had  been  established  beyond 
controversy  that  he  was  mistaken,  and  that  the 
Supreme  Court  of  the  United  States,  in  VidcU 
V.  Oirard,  had  refused  the  doctrine  laid  down 
in  Phila.  Baptist  Asso.  ▼.  Hart,  and  has  since 
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vnifonnly  adhered  to  the  doctriae  announced 
in  Vidal  v.  Girard,  except,  according  to  the 
<!oiirse  of  that  court,  in  cases  arising  in  Vir- 
ginia, and  supposed  to  be  controlled  by  the 
•doctrine  laid  down  in  Qallego  v.  Atty-Oen.; 
timt  the  supposed  policy  of  the  law  which  was, 
by  Judge  Tucker,  assumed  to  exist  in  Virginia, 
Was  not  only  not  the  law  of  this  State,  and 
416 ver  had  been,  but  was  directly  opposed  by 
^veiy  legislative  enactment  quoted  and  relied 
on  by  him  to  sustain  it;  that  the  doctrine  of 
'Charitable  trusts  did  not  originate  with  the 
-Statute  of  43  Elizabeth,  but  existed  at  common 
law,  and  that  the  Statute  was  purely  remedial 
4ind  ancillary,  and  in  no  way  changed  the 
<^hancery  jurisdiction  over  charities;  that  the 
■Statute  of  Elizabeth  was  local,  not  general,  and 
was  not  -epealed  by  the  General  Repealing  Act 
of  1793,  but  that,  even  if  it  was  a  general,  and 
not  a  local.  Statute,  and  was  in  force  in  Virginia, 
■and  was  repealed,  even  then  the  saving  clause 
in  the  Repealing  Act  preserved  to  the  people  of 
Virginia  all  the  benefits  of  the  Statute  so  alleged 
to  have  been  repealed. 

It  is  obvious,  therefore,  that  the  Statute  of 
43  Elizabeth,  whether  ever  in  force  in  Virginia 
or  not,  is  entirely  foreign  to  the  question  under 
consideration,  as  much  so  as  if  that  Statute  had 
oever  existed  even  in  England. 

It  is  also  contended  by  counsel  for  the  ap- 
pellees that  the  common-law  jurisdiction  of 
chancery  over  charities  was  prerogative,  not 
ordinary;  that  there  is  no  preroerative  chan- 
cery jurisdiction  in  Virginia,  and"  that,  there- 
fore, the  doctrine  of  the  Oirard  Will  Com  has 
DO  application  in  this  State.  This  argument 
concedes  that  chancery  courts  in  England  had 
jurisdiction  over  chanties  by  virtue  of  the  com- 
mon law,  but  derived  that  jurisdiction  from 
reeral  authority. 

In  England  the  King  was,  so  to  speak,  the 
foster  father  of  chancery,  and,  in  its  infancy 
and  struggles  for  jurisdictional  authority, 
helped  it  out  of  many  a  hard  place.  But  it  can 
make  no  difference  whether  in  England  the 
jurisdiction  was  prerogative  or  ordinary.  The 
aole  question  is.  Did  the  jurisdiction  evert  on 
the  8d  of  July,  1776,  when,  by  the  ordinance 
of  the  Virginia  Convention,  the  common  law, 
except  when  changed  by  statutes,  was  adopted? 

And  in  the  persistent  effort  to  revive  the 
doctrine  laid  down  in  OaUego  v.  Atty-Gen,  it  is 
argued  that  there  has  been  more  judicial  opposi- 
tion to  religious  than  to  secular  charities.  This 
is  doubtless  true  of  some  judges,  and  even  of 
some  church  members;  but  this  only  proves 
that  now,  as  in  days  past,  men,  even  profess- 
ing Christians,  are  to  oe  found  who  are  much 
more  jealous  of  the  Church  than  of  its  great 
adversary.  It  does  not  prove  that  such  opposi- 
tion has  amounted  to  a  refusal  to  execute  re- 
ligious charities.  And  so  far  from  there  being 
in  the  i)olicy  of  our  law  anything  like  hostility 
to  religious  charities,  the  uniform  policy  of  our 
legislation  has  been  to  encourage  and  foster 
charities  for  educational  and  religious  purposes. 
This  has  been  especially  the  case  as  to  legisla- 
tion on  the  subject  sulisequent  to  the  decision 
in  Gallego  v.  A  tty-  Gen.  The  startling  doct rine 
announced  in  that  case  seemed  for  a  while  to 
paralyze  even  the  legislative  arm  of  the  govern- 
ment, but  finally,  shocked  at  the  idea  that 
church  grounds  and  houses  of  worship,  and 
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even  Christian  burial-grounds,  were  not  secure, 
the  Legislature  rallied,  and  in  1839  and  184d 
passed  Acts  securing  certain  property  to  re- 
ligious uses,  and,  from  time  to  time,  since  1843, 
with  constantly  increasing  liberality,  similar 
Acts  have  been  passed,  until  noW,  it  may  be 
said,  and  with  credit  to  Uie  Christian  sentiment 
of  our  people,  that  the  enforcement  of  charities 
like  that  here  involved  is  in  full  accord  with 
the  policy  of  our  law.  Moreover, the  decisions 
of  this  court  in  late  years,  and  prior  to  the 
CJittrcIiman  Case,  show  a  decided  tenden^  to 
repudiate  the  doctrine  of  Gallego  v.  Aity-Gen,, 
Boy  V.  BoiDsU,  supra;  Misgiona/ry  Society  of 
M.  E.  Church  v.  Cahert,  33  Gratt.  357, 
and  Gozart  v.  MandemUe,  which  was  never  re- 
ported, but  is  referred  to  by  Judge  Burks  in  his 
reported  argument  in  the  Churchman  Case  [80 
Va.  754].  In  all  of  these  cases  bequests  to  re- 
ligious corporations  were  upheld. 

In  Missionary  Society  of  M.  E.  Church  v. 
Calvert  the  bequests  were  to  "The  Missionary 
Society  of  the  Methodist  Episcopal  Church,'^' 
a  corporation  created  by  the  State  of  New  York, 
and  with  these  directions:  "It  is  my  will  that 
all  my  executors  shall  pay  to  the  Missionary 
Society  above  stated  shaU  be  paid  to  the  Indian 
Mission  by  that  Society,  of  New  York,  and  the 
receipt  of  the  treasurer  shall  be  to  that  effect," 
etc.  And  the  testator  directed  that  the  pro- 
ceeds of  the  sale  of  the  estate  given  to  his  wife 
for  life  "  shall  be  paid  over  at  her  death  to  the 
said  Missionary  Society,  at  New  York,  for  the 
benefit  and  [to  be]  applied  to  the  Indian  Mission." 
These  were  held  to  be  valid  bequests. 

It  is  useless  to  pursue  the  subject  further. 
It  is  not  true  that  the  bequest  in  this  case  is 
forbidden  by  either  the  spirit  or  letter  of  sec- 
tion 17,  article  5,  of  the  Virginia  Constitution; 
nor  is  it  true  that  it  is  repugnant  to  the  policy 
of  our  law;  nor  is  it  true  that  the  doctrine  as- 
serted in  GaUego  v.  Atty-Gen,  is  now,  or  ever 
was,  law  in  this  State.  That  doctrine  was  in- 
tended to  be,  and  was,  repudiated  and  over- 
turned in  the  Churchman  Case.  It  was  but  a 
precedent,  and,  though  it  was  more  or  less  ad- 
hered to  as  such  until  repudiated,  it  never  ^vas 
law. 

In  the  introductory  note  to  Parsons'  late 
and  valuable  work  on  the  Principles  of  Part- 
nership it  is  said:  "A  precedent,  it  must  be 
borne  in  mind,  is  nothing  but  an  experiment 
If  the  proposition  justifies  itself,  the  principle 
stands,  but  if  subsequent  investigation  shows 
that  the  proposition  is  unsound,  it  is  set  aside 
and  replaced  by  the  true  principle."  And 
in  a  note  the  learned  author  says:  *'In  strict- 
ness, the  decision  of  a  judge  is  not  law  for  suc- 
ceeding cases;  it  is  only  evidence  of  the  law. 
It  is  the  testimony  of  a  witness  who  is  presumed 
to  be  learned  and  capable,  explaining  what  the 
law  actually  is  on  the  point  in  question.  It 
decides  the  particular  case,  but  it  does  not  of 
necessity  decide  similar  ones  that  follow.  The 
succeedmg  judge  may  reject  the  testimony  of 
his  predecessor  as  erroneous;  he  may  find  that 
the  law  was  not  in  fact  what  his  predecessor 
declared  it  to  be;  he  may  therefore  overrule 
the  prior  decision,"— citing  Hadley,  Roman 
Law,  pp.  68,  69. 

These  remarks  are  founded  upon  a  philosoph- 
ical principle  essential  to  the  very  life  of  the 
law;  and  it  was  by  the  application  of  this  prin- 
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ciple  tbat  tbe  Supreme  Court  of  the  United 
States,  in  Vidal  v.  Oirard,  retraced  -its  steps 
and  reversed  the  erroneous  principle  it  bad 
promulgated  in  Phila,  BaptUt  A%to,  y.  Hart, 
And  (bis  court  in  OaUego  v.  Atty-Oen,,  baving 
not  only  adopted  but  aggravated  tbat  error, 
should  m  like  manner  have  corrected  itself. 

It  only  remains  to  say  that,  inasmuch  as  tbe 
fourth  section  of  tbe  charter  of  the  legatee  cor- 
poration, the  Trustees  of  the  General  Assembly 
of  tbe  Presbyterian  Church  in  the  United  States, 
provides  ''that  if  the  Gkneral  Assembly  shall 
establish  any  committees,  boards  or  agencies, 
for  any  of  tbe  purposes  recited  in  section  1 ,  the 
same  shall  be  held  and  deemed  to  be  branches 
of  this  corporation,"  etc.;  and  it  appearing 
that  the  "Executive  Committee  of  Foreign 
Missions"  was  created  bv  said  (General.  Assem- 
bly, and  exists  as  a  branch  of  said  incorporation, 
and  that  by  the  words.  "Board  of  Foreign  Mis- 
sions," etc.,  the  testator  meant  the  "Executive 
Committee,"  etc.,  it  is  clear  tbat  it  is  a  valid 
bequest  to  said  corporation,  as  a  gift  to  a  branch 
of  a  corporation  is,  ex  necemtate  rei,  a  gift  to 


the  corporation.  And  the  commissioner  of  th» 
court  below  having  properly  found  these  facts, 
and  also  that  the  bequest  is  sufficiently  definite- 
in  all  respects,  and  capable  of  being  executed, 
and  tbat  tbe  same  should  be  decreed  to  said 
corporation  for  tbe  use  of  said  "Executive 
Committee,"  of  which  Rev.  M.  H.  Houston 
is  a  member  and  also  the  secretary  and  ex* 
ecutive  officer;  and  the  report  of  said  commis* 
sioner  having  been  excepted  to  because  of  said 
finding,  and  the  court  having  sustained  the  ex> 
ception  and  decreed  the  bequest  to  be  null  and 
void,  and  the  fimd  bequeathed  to  be  distribut- 
able among  the  heirs-at  law  of  tbe  testator,  it 
is  equally  clear  that  in  so  decreeing  the  said 
circuit  court  was  plainly  in  error.  We  are 
therefore  clearly  of  opinion  to  reverse  the  said 
decree  and  enter  a  decree  here  declaring  said 
bequest  valid  and  payable  to  said  corporation 
for  the  use  aforesaid,  and  to  remand  the  cause 
to  said  circuit  court  to  be  further  proceeded  in 
according  to  the  views  expressed  m  this  opin* 
ion. 
Decree  revereed. 
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1*  Ziand  descended  or  devimed  may  be 
purehaeed  in  good  fkith  and  for  value,  free 
&om  its  oonditioDal  statutory  liability  for  debts 
of  the  decedent,  when  the  records  of  the  orphans^ 
court  show  a  final  settlement  of  the  personal  es- 
tate and  full  payment  of  all  proved  debts  and 
costs  of  administration  together  with  a  balance 
in  the  hands  of  the  personal  representative,  al- 
though the  statutes  do  not  expressly  make  any 
saving  of  the  rights  of  bona  fide  purchasers  or 
fix  any  time  for  terminating  such  liabiltty. 

8*  The  records  of  the  courts  are  notice 
to  everyone,  and  all  persons  are  bound  to  know 
the  facts  they  disclose. 

(December  18, 1889.) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  of  Baltimore  City,  in  favor 
of  plaintiff  in  an  action  to  enforce  specific  i)er- 
formance  of  a  contract  to  purchase  real  estate. 
Ajflrmed, 

The  facts  are  fully  stated  in  the  opinion. 

Argued  before  Alvey,  Gh.J,,  and  Robinson, 
Bryan,  Stone  and  McSherry,  JJ. 

Mesare.  William  Pinkney-  Whjrte  and 
Georgfe  L.  Van  Bibber*  for  appellant: 

Real  estate  in  the  hands  of  the  grantee  of  a 
devisee  is  still  liable  to  the  creditors  of  a  dev- 
isor for  any  debts  outstanding  over  and  above 
the  proceeds  of  the  devisor's  personal  estate. 

TV  hen  a  purchase  is  made  of  the  devisee  of  a 
deceased  debtor,  the  purchaser  is  bound  to  take 
notice  of  the  existence  of  claims  against  him, 
and  the  state  of  the  personal  assets  of  the  de- 
ceased. He  cannot  defend  his  title  upon  the 
^und  that  he  had  no  notice  of  debts,  or  tbe 
msuflSciency  of  personal  assets  to  pay  them. 

Qibeon  v.  McCormiek,  10  Gill  &  J.  105:  New 
Code,  art  16,  §  188. 
6L.R.A. 


Want  of  notice  of  outstanding  debts  affords 
no  protection  to  the  purchaser. 

Oreen  v,  Early,  89  Md.  281. 

The  vendee  should  have  a  title  which  shaU 
enable  him  not  only  to  hold  his  land  but  to 
hold  it  in  peace,  ana,  if  he  wishes  to  sell  it,  to 
be  reasonably  sure  that  no  fiaw  or  doubt  will 
come  up  to  disturb  its  marketable  value. 

OiU  V.  WeiUs,  69  Md.  498.  See  also  Boraey  t. 
ffobbs,  10  Md.  418. 

Mewre.  John  P.  Poe  and  Frank  Oos* 
nell,  for  appellee: 

Lands  in  Maryland  are  only  liable  for  tbe 
claims  against  the  decedent  when  he  '*doesnot 
leave  sufficient  personal  estate  to  pay  his  debtfr 
and  <K)sts  of  administration." 

1  Code,  art.  16,  §  188.  p.  195;  Act  1786,  chap» 
72.  §  5;  Warefidd  v.  Owens,  4  GUI,  864. 

The  proof  is  clear  that  there  is  a  surplus  of 
personalty  in  the  hands  of  the  executrix,  after 
payment  of  all  debts,  costs  of  administration 
and  the  legacy  of  $500,  amounting  to  $7,704.10. 
The  administration  account  is  evidence  of  tbis^ 
and  is  also  prima  facie  evidence  of  the  suffl* 
ciency  of  the  personalty  to  pay  all  debts. 

Out  V.  Coclcey,  7  Harr.  &  J.  184. 

This  balance  would  first  have  to  be  resorted 
to  by  creditors  before  recourse  could  be  bad  to 
the  realty. 

Dugan  v.  HoUtns,  11  Md.  78. 

And  even  should  the  personalty  be  wasted, 
the  remedy  would  be  against  the  executrix  and 
her  bond. 

Wyse  V.  Smith,  4  Gill  &  J.  296;  Orimh  v. 
Frederick  Co,  Bank,  6  Gill  &  J.  445. 

The  appellant  being  a  bona  fide  purchaser 
for  value,  the  land  in  nis  hands  is  not  liable  for 
debts;  creditors,  if  any,  would  be  remitted  to 
their  rights  against  the  devisee  personally,  and 
the  fact  that  tue  devise  is  from  husband  to  wife 
has  no  si^iflcance  whatever. 

3  and  4  Wm.  and  Mary,  chap.  14;  Alex.  Br. 
Stat.  673;  CampbelVs  Case,  2  Bland,  Ch.  288; 
Potter  V.  Gardner,  25  U.  S.  12  Wheat  500  (6 
L.  ed.  707);  British  Mut,  Invest  Co.  v.  Smart, 
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Van  Bibbbk  v.  Kbsbs. 


It.  R.  10  Ch.  App.  567;  Gtmer  ▼.  Cariwright,  L. 
R.  7  H.  L.  731;  Spaekman  v.  Timbrell,  8  Sim. 
'SnS;  Lanier  ▼.  Griffin,  11  8.  G.  566;  Ooleman  v. 
Ft/icft,  1  P.  Wma.  776. 

HcSlierry*  J,,  delivered  the  opialon  of  the 
court: 

The  bill  in  this  case  was  filed  by  the  appellee 
«^Dst  the  apiMllant  to  procure  the  specific 
performance  of  a  contract  for  the  sale  of  real 
-estate  located  in  the  Cit^r  of  Baltimore.  The 
facts  upon  which  the  main  and  the  important 
-question  here  involved  depends  are  these:  Ed- 
win Reese,  the  husband  of  the  appellee,  died 
on  November  22,  1887.  B^  his  last  will  and 
testament,  which  was  admitted  to  probate  by 
the  Orphans'  Court  of  Baltimore  City  shortly 
After  his  decease,  he  bequeathed  to  his  father  a 
legacy  of  $600,  and  made  his  widow  his  sole 
residuary  devisee  and  legatee,  and  appointed 
licr  executrix.  Letters  testamentary  were  is- 
sued to  her,  and  she  at  once  gave  notice,  under 
art.  93,  §  109,  of  the  Code,  to  the  creditors  of 
her  deceased  husband's  estate  warning  them  to 
-exhibit  their  claims,  properly  authenticated,  on 
or  before  the  81st  day  of  May,  1888.  She  sub- 
sequently made  report  to  the  orphans*  court 
that  she  had  given  this  notice,  and  her  report 
was  ordered  to  be  recorded  pursuant  to  §§  110- 
112  of  art.  93  of  the  Coda  On  the  2d  of  Nov- 
-ember,  1888,  she  settled  an  account  in  the 
-orphans'  court.  By  this  account  it  appears 
that  she  paid  all  the  debts  proved  asrainst  the 
■estate,  and  many  others,  and  the  legacy  of 
1500,  and  the  costs  of  administration,  and 
there  remained  in  her  hands  a  balance  amount- 
ing to  $7,704.10.  This  balance  belonged  to  her 
«s  residuary  legatee  In  addition  to  the  per- 
sonal estate  included  in  this  account  Mr.  Reese 
•owned  in  fee  simple  at  the  time  of  his  death  a 
house  situated  in  the  City  of  Baltimore.  This 
hou«^e,  which  is  the  real  estate  involved  in  the 
pending  litigation,  the  appellee  acquired  under 
the  will  of  her  husband.  On  the  3d  of  Sep- 
tember, 1888,  Mrs.  Reese  sold  the  house  to  the 
iippellant.  Dr.  Van  Bibber,  for  $25,000,  and 
on  the  20th  day  of  the  same  month  he  took 
possession  of  it.  We  make  no  reference  to  the 
•circumstances  under  which  possession  was 
taken,  because  they  have  no  relation  to  the 
oii]y  question  which  we  deem  It  necessary  to 
•consider  and  decide. 

Shortly  after  the  memorandum  of  sale  was 
signed,  it  was  suggested  that  possibly  Mr. 
Reese  owed  debts  oeyond  the  amount  of  the 
personal  estate  left  by  him,  and  that,  there- 
fore, his  creditors  might  follow  his  real  estate 
and  subject  it  to  the  payment  of  those  debts, 
•even  though  the  appellant  had  purchased  it 
from  the  devisee,  and  had  paid  her  for  it  in 
full.  This  suggestion,  after  much  fruitless 
negotiation,  ultimately  led  Dr.  Van  Bibber  to 
•decline  complying  with  the  agreement  of  Sep- 
tember 8,  and  on  January  8,  1889,  Mrs.  Reese 
filed  the  bill  now  before  us,  for  a  specific  per- 
form ance  of  that  contract.  The  relief  prayed 
was  granted  by  the  Circuit  Court  of  Baltimore 
-City,  and  a  aecree  was  signed  accordingly. 
From  that  decree  Dr.  Van  Bibber  has  ap- 
pealed. 

Section  188,  art  16,  of  the  Code  gives  rise  to 
ibe  main  controversy  in  the  case.  That  sec- 
tion, which  is  a  codification  of  the  Act  of  1785, 1 
«»  L.  R.  A. 


chap.  72,  §  6,  and  its  various  amendments,  pro> 
vides  that  "where  any  person  dies,  leaving  any 
real  estate  in  possession,  remainder  or  rever- 
sion, and  not  leaving  personal  estate  sufficient 
to  pay  his  debts  ana  costs  of  administration, 
the  court,  on  any  suit  instituted  by  auy  of  his 
creditors,  may  decree  that  all  the  real  estate  of 
such  person,  or  so  much  thereof  as  may  be 
necessary,  shall  be  sold  to  pay  his  debts,  etc." 

By  the  common  law,  as  is  well  known,  the 
heir  of  a  deceased  debtor  was  only  bound  for 
the  payment  of  the  specialty  debts  of  his  an- 
cestor, because  of  the  express  terms  of  the  ob- 
ligation, and  then  only  in  respect  and  to  the 
extent  of  the  real  assets  descended.  And  if 
the  debtor,  instead  of  suffering  his  real  estate 
to  descend  to  his  heirs,  devised  it  to  any  per- 
son; or  if  the  heir  aliened  the  land  before  an 
action  was  brought  against  him,— the  creditor 
was  without  a  remeck.  To  obviate  this  in- 
justice the  Statute  of  8  and  4  Wm.  and  Mary, 
chap.  14,  was  enacted  and  the  heir  and  devisee 
were  made  liable  to  the  extent  of  the  value  of 
the  land  so  acquired  and  then  sold  by  them, 
though  the  land  itself  in  the  hands  of  a  bona 
fide  purchaser  from  either  of  them  was  de- 
clared to  be  entirely  free  from  the  claims  of 
the  decedent's  creditors.  But  the  legislation 
of  this  State,  as  embodied  in  the  section  quoted 
by  the  Code,  goes  much  farther  and  makes  the 
land  devised  or  descended  liable  to  be  sold  for 
the  payment  of  any  demand  due  to  the  deced- 
ent, if  the  personal  estate  left  by  him  should 
be  insufficient  to  discharge  all  his  debts  and 
the  costs  of  administration.  Obviously  this 
liability  is  not  absolute  but  only  conditional. 
It  depends  upon  the  insufficiency  of  personal 
assets.  Now,  the  practical  and  important 
question  before  us  is.  How  long  does  that  lia- 
bility continue  ?  Or,  in  other  words.  Is  there 
any  point  of  time  irfter  which  the  heir  and  dev- 
isee may  sell  the  land  to  a  bona  fide  purchaser 
without  the  latter  incurring  the  risk  of  having 
the  real  estate  so  purchasea  by  him  sold  after- 
wards for  the  payment  of  the  ancestor's  or  the 
testator's  debts  ?  If  there  be  such  a  ^int  of 
time,  what  is  it  ?  This  precise  question  has 
never  been  decided  by  this  court. 

Whilst  there  is  not  in  the  Code,  as  in  the 
Statute  of  8  and  4  Wm.  and  Mary,  any  express 
saving  in  favor  of  a  bona  fide  purchaser,  there 
must,  of  necessity,  be  some  point  of  time 
when  land  descenaed  or  devised  may  be  said 
to  be  free  from  this  conditional  liability. 
To  hold  otherwise  would,  substantially,  con- 
vert the  section  quoted  into  a  prohibition  upon 
the  alienation  of  such  land — an  effect  mani- 
festly never  contemplated  or  intended  by  the 
framers  of  that  legislation.  Such  property 
would  be  placed  extra  eommercium  almost  in- 
definitely; because  as  long  as  there  remained  a 
possibility  that  debts  mi^ht  appear  there  would 
remain  a  like  possibility  that  the  property 
would  be  made  liable  for  their  payment,  no 
matter  in  whom  the  title  might  chance  to  be. 
It  would  not  be  difiScult  to  suggest  numerous 
instances  where  liability  might  arise  on  a 
guardian's  or  a  trustee's  bond  many  years  after 
its  date;  or  on  other  obligations  which  might 
mature  at  very  distant  periods, — ^these  possible 
claims  would  be  sufficient  to  prevent  convey- 
ances for  years  and  years,  in  palpable  contra- 
vention of  the  general  policy  of  the  law,  which 
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diflfayore  unlimited  restraints  on  alienations. 
It  may  fairly  be  concluded,  tben,  that  there  is 
some  point  of  time  after  which  a  bona  fide 
purchaser  may  safely  purchase  such  devised 
or  descended  real  estate.  Now  when  can  be 
do  so? 

We  have  said  that  the  land  of  the  decedent 
is,  under  the  express  language  of  the  Code, 
odIy  roDtiDgently  or  conditionally  liable  to  be 
sold  for  the  payment  of  his  debts.  His  jier- 
sooal  estate  is  the  primary  fund  to  which  re- 
sort must  be  had.  If  that  be  sufScient,  a  court 
of  equity  has  no  jurisdiction  to  decree  a  sale 
of  his  real  estate  for  the  payment  of  his  debts. 
It  is  consequently  only  when  it  appears  to  the 
court  that  the  personal  assets  are  not  sufficient 
that  its  jurisdiction  can  be  exercised.  The  law 
has  created  a  different  tribunal  for  the  admin- 
istration of  the  personal  estate  of  a  decedent. 
It  has  pointed  out  with  exactness  and  particu- 
larity what  course  is  to  be  pursued,  from  the 
grant  of  letters  testamentary  or  of  administrar 
tion  down  to  the  final  settlement  of  the  estate 
in  the  orphans'  court 

By  §  109,  art.  98,  creditors  are  to  be  notified 
to  file  their  claims  within  six  months.  This 
enables  the  executor  or  administrator  to  ascer- 
tain t^e  extent  of  the  indebtedness.  Under 
other  sections  he  is  required,  within  limited 
periods,  to  return  and  file  in  the  orphans'  court 
inventories  of  the  whole  personal  estate  to  the 
end  that  its  value  may  be  known,  and  that  it 
may  be  applied,  if  necessaiy,  to  the  payment 
of  debts.  Under  section  1,  after  the  notice 
provided  for  in  section  109  has  been  gi^en,  the 
executor  or  administrator  may,  within  twelve 
months  after  the  date  of  his  letters,  make  a 
settlement  of  the  personal  estate;  and  the  man- 
ner of  his  proceeding  is  carefully  and  minutely 
defined  in  the  various  sections  of  that  article. 
He  is  then  required  to  make  oath  or  aflSrma- 
tion  to  his  account  that  its  verity  may  receive 
the  strongest  possible  snnction.  When  all  this 
has  been  done  in  exact  conformity  with  the 
law.  the  fact  as  to  whether  the  personal  assets 
are  or  are  not  suflScient  to  pay  the  known 
debts  of  the  decedent  and  the  costs  of  adminis- 
tration is  clearly  and  formally — though,  of 
course,  not  conclusively— established  in  a  tri- 
bunal having  jurisdiction  over  the  administra- 
tion of  that  personal  estate. 

If  the  final  account,  thus  settled  pursuant  to 
all  the  provisions,  safe-guards  and  requirements 
of  our  testamentary  system,  shows  upon  its 
face  that  the  personal  estate  is  sufiScient  to  pay 
idl  debts  and  costs  of  administration,  the  sole 
condition  upon  which  a  court  of  equity  may 
decree  the  sale  of  the  decedent's  real  estate  for 
the  payment  of  debts  does  not  then  exist.  The 
person  entitled  to  that  real  estate,  either  by  de- 
vise or  descent,  may  undoubtedly  then  sell  or 
convey  it;  and  the  person  who  then  purchases 
it  in  good  faith  from  the  devisee  or  heir,  with- 
out actual  knowledge  of  outstanding  and  un- 
settled debts  of  the  decedent,  would  most  as- 
suredly be  protected  as  a  bona  fide  purchaser 
against  any  and  all  creditors  of  the  decedent 
subsequently  presenting  or  preferring  claims. 
This  result  is  a  necessary  one  and  we  cannot  es- 
cape It  without  adopting  the  other  alternative, 
viz.:  that  notwithstanding  the  personal  estate  is 
shown  to  be  amply  sufficient,  the  real  estate  will 
still  continue  8ubject,indefinite]y,to  be  called  on 
6L.R  A. 


for  the  payment  of  merely  x>06sib]e  obligatioDS* 
We  must  also  treat  the  settlement  in  the  or- 
phans' court  as  an  idle  and  meaningleas  form^ 
importing  and  signifying  literally  nothing* 
That  settlement,  it  u  true,  is  not  conclusive  but 
prima  facie  and  may  be  stricken  out  and  avoid* 
ed  when  appropriate  proceedings  are  taken  for 
that  purpose  and  properly  supported  by  evi- 
dence, but  whilst  it  stands  unmipeached  anct 
unquestioned  it  imports  verity  and  furnishes- 
notice  that  the  decedent's  reid  estate  is  not 
liable  to  be  sold  to  satisfy  the  demands  of  hi» 
creditors. 

We  hold,  therefore,  when  the  records  of  the 
orphans'  court,  made  in  conformity  with  the- 
law,  show  a  final  settlement  of  the  personal  es- 
tate, and  when  the  settlement  indicates  that  all 
g roved  debts  and  the  costs  of  administratioD 
ave  been  paid  in  full  and  that  there  is  still  a 
balance  in  the  hands  of  the  executor  or  admin- 
istrator, a  purchaser  is  justified  in  assuming, 
if  he  has  not  actual  knowledge  to  the  contrary,, 
that  all  debts  have  been  paid,  and  that  the  land 
is  exonerated  from  its  conditional  liability. 
Should  he,  under  these  circumstances,  purchase- 
in  ^ood  faith  and  for  value  from  the  heir  or 
devisee  he  will  be  protected  as  a  bona  fide  pur- 
chaser, in  the  strictest  sense  of  the  term,  even 
though  debts  amounting  to  more  than  the  per- 
sonal estate  should  afterwards  be  discovered. 
The  purchaser  of  a  title  perfect  on  its  face,  tor 
a  valuable  consideration,  takes  it  discharged  of 
every  equity  of  which  he  had  no  notice.  Big^ 
ley  V.  Jonei,  5  Cent  Rep.  670,  114  Pa.  517. 
.  He  is,  of  course,  charged  with  notice  of 
every  defect  or  equity  or  mfirmity  which  ap- 
pears in  any  of  the  muniments  of  that  title. 
Oarrard  v.  PitUimrgh  &  C,  R.  Co.  29  Pa.  154. 
Therefore,  in  Qreen  v.  Early,  aO  Md.  223. 
the  purchaser  was  charged  with  notice  that  the- 
property  had  passed  from  the  husband  to  the- 
wife  during  coverture  in  prejudice  of  the  rights- 
of  the  husband's  subsisting  creditors;  and  the 
purchase  was  consequently  held  to  be  subject 
to  the  rights  of  those  creditors.  But  the  title 
here  is  perfect  on  its  face.  The  purchaser  was- 
undoubtedly  bound  to  know  that  the  property 
was  devised  to  Mrs.  Reese,  be(»use  an  exam- 
ination of  the  title  will  disclose  that  fact  He 
was  also  bound  to  know  that  the  same  property 
was,  in  consequence  of  being  so  devised,  con- 
ditionally liable  to  be  sold  at  the  suit  of  credit- 
ors for  the  payment  of  the  testator^s  debts. 
The  purchaser  is  also  required  to  examine  the 
records  of  the  orphans'  court  where  uhe  per- 
sonal estate  has  been  administered,  because 
the  law  charges  him  with  notice  of  every  fact 
which  those  records  disclose  with  reference  to^ 
the  personid  assets.  Such  an  examination  will 
show  that  the  debts  of  Mr.  Reese  and  the  costs 
of  administering  his  estate  have  all  been  fully 
paid.  The  purchaser  could  not  possibly  ex- 
tend that  examination  any  farther.  Where 
else  ought  he  to  make  inquiry?  There  is  noth- 
ing, then,  in  this  case  to  give  him  the  slightest 
notice  that  the  land  purchased  by  him  can  ever 
be  reached  by  creditors  of  Mr.  Reese;  because, 
on  the  contrary,  the  information  which  the 
records  do,  in  fact,  impart  is,  that  there  are 
no  unsatisfied  creditors  at  all.  The  title  is  not 
only  perfect  on  its  face,  but  the  notice  given 
bv  the  records  is  that  the  land  is  not  subicct  to* 
tlie  conditional  liability  created  by  the  several. 
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Acts  of  Assembly  fonnlnff  the  section  hereto- 
fore referred  to.  It  U  duflcult  to  imagine  a 
stronger  case  for  the  application  of  the  doctrine 
that  a  bona  fide  purchaser,  "a  favorite  in  the 
eyes  of  the  courts  of  equity"  (1  Story,  Eq. 
§^  4d4)  will  take  the  laud  discharged  from  all 
equities  of  which  he  had  no  actual  or  construc- 
tive notice. 

This  conclusion  imports  no  new  provision 
into  the  new  Code,  and  does  not  strike  out  any 
of  the  language  abeady  there.  Keeping  in 
view  the  state  <d  the  common  law,  and  the  mis- 
chiefs intended  to  be  reached  by  the  Statute  8 
and  4  Wm.  and  Mary , we  are  fully  warranted  in 
adopting  that  construction  of  the  Code  which 
will  give  entire  effect  to  the  intention  of  the 
Legislature,  and  at  the  same  time  will  avoid 
the  evil  consequences  to  which  a  literal  adher- 
ence to  the  words  of  the  Statute,  without  refer- 
ence to  their  object,  would  most  assuredly 
lead. 

We  do  not  deem  it  necessaTv  to  cite  from 
the  text-writers,  or  from  decided  cases,  the  ele- 
mentary rules  governing  the  construction  of 
statutes,  and  which  fully  sustain  the  interpre- 
tation adopted  in  this  instance,  because  those 
rules  are  too  familiar  to  need  a  statement  of 
them  in  this  opinion. 

The  records  of  the  courts  are  notice  to  every- 
one, and  all  persons  are  bound  to  know  the 
facts  they  disclose.  If  those  records  show 
that  the  personal  estate  is  insufficient  to  pay 
debts,  or  if  they  show  that  the  personal  estate 
is  still  unsettled,  notice  is  thereby  imputed  to 
all  who  may  deal  with  the  real  estate  that  the 
latter  is  or  may  be  made  liable  under  the  Stat- 
ute, and  no  one  purchasing  from  an  heir  or  a 
devisee,  under  such  circumstances,  could  pre- 
tend to  be  a  bona  fide  purchaser  without  no- 
tice. This  is  what  was  decided  in  Oibson  v. 
MeCormick,  10  Gill  &  J.  65.  But  neither  in  that 
case  nor  in  Oreen  v.  Barly,  89  Md.  223,  was 
the  exact  question  now  before  us  passed  upon 
or  decided. 

In  Qib9(m  v.  MeCormick,  in  disjxwing  of  the 
defense  of  a  purchaser  of  part  of  a  deceased's 
real  estate  from  his  devisee,  that  the  purchase 
was  for  value  and  without  notice  of  debts,  or 
that  the  personal  estate  was  insudffldent  to  pay 
them,  the  court  said:  *'0n  the  existence  of  such 
protection,  abstractedly  considered,  we  mean 
to  express  no  opinion,  but  to  its  existence  in  the 
circumstances  under  which  it  is  here  claimed, 
we  cannot  yield  our  assent  It  is  apparent 
from  the  answer  of  Lloyd  and  his  conveyance 
from  Fayette  Gibson,  that  at  the  time  of  the 
conveyance  he  knew  that  Fayette  Gibson  ac- 
quired title  to  the  land  conveyed  as  devisee  of 
his  deceased  father,  Jacob  Gibson;  and  whether 
siicb  fact  was  actually  known  to  him  or  not  is 
immateris^  The  law  imputes  such  knowledge 
as  necessarily  acquired  in  the  examination  of 
the  title  to  the  property  conveyed  to  him,  and 
also  imputes  to  him  the  knowledge  of  the  pro- 
visions of  the  Act  of  1785,  chap.  72,  §  5,  which 
made  Jacob  Gibson's  real  estate  chargeable  with 
the  payment  of  his  debts  in  the  event  of  his 
personal  estate  proving  insufficient  therefor. 
JPossessing  this  knowlSge,  he  was  put  upon 
the  inquiry:  it  was  his  duly  to  have  ascertained 
whether  the  personal  estate  was  sufficient  for 
the  payment  of  the  debts  of  the  deceased.  Had 
be  used  reasonable  diligence  in  the  examination 
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of  this  fact,  he  would  have  found  that  when  he 
received  the  conveyance  from  Fayette  Gibsoa 
the  executor  had  passed  no  account  showing 
the  payment  of  the  debts;  that  there  was  then 
I)enaing  in  Talbot  County  Court,  against  the 
executors  of  Jacob  Gibson,  a  suit  for  the  recov- 
ery of  the  very  debt  which  the  complainant 
seeks  to  recover  by  his  present  bill; indeed  it  is 
manifest  from  the  answer  of  Lloyd  himself 
that  he  knew  the  debts  of  the  deceased  had  no( 
been  all  paid  out  of  the  personalty." 

A  portion  of  this  language  was  quoted  with 
approval  in  Qreen  v.  Early,  supra. 

The  case  before  the  court  in  10  Gill  &  J.  ((5, 
was  that  of  a  person  purchasing  from  a  devisee 
with  actual  knowledge  that  the  personal  estate 
was  insolvent.  But  even  had  he  not  had  act- 
ual notice,  the  condition  of  the  personal  estate 
as  disclosed  by  the  records  of  the  Orphans^ 
Court  of  Talbot  County  gave  him  constructive 
notice  that  the  debts  had  not  been  paid,  and  be 
would  have  been  visited  with  the  conveyances 
resulting  from  the  notice.  The  court  was  care* 
f ul  to  refrain  from  expressing  any  opinion  as 
to  whether  a  bona  fide  purchaser  without  no- 
tice, actual  or  constructive,  would  be  protect- 
ed; that  question  was  not  before  it  at  all. 

The  case  of  ZolUckoffer  v.  8eth,  44  Md.  859, 
much  relied  on  by  the  appellant,  decides  a  ques- 
tion totally  different  from  the  one  involved 
here.  It  was  held  there,  though  the  personal 
estate  had  been  fully  and  regularly  settled, 
whereby  the  executor  was  exonerated  from  lia- 
bility for  M^Jf  uot  known  to  him  when  he 
passed  a  hssj^l  account  in  the  orphans'  court, 
still  the  creditor  was  not  without  a  remedy 
against  the  legatees  and  distributees  of  the 
debtor,  because  the  legatees  and  distributees 
were  not  entitled  to  anything  except  the  sur- 
plus of  the  assets  after  all  the  debts  were  paid. 
But  that  is  far  from  being  the  case  at  bar.  Had 
the  legacy  been  a  specific  article  of  personal 
property,  and  had  a  third  person,  after  the  final 
settlement  of  the  personal  estate,  purchased  that 
article  in  good  faith  from  the  legatee,  and  had 
a  creditor  of  the  testator  sought  to  subiect  the 

groperly  so  purchased,  and  in  the  hands  of  the 
ona  fiae  purchaser  to  the  payment  of  ihe  de- 
cedent's debts,  the  case  thus  presented  would 
have  been  analogous  to  the  question  under  con- 
sideration here. 

Tlie  contract  between  the  appellant  and  the 
appellee  is  fully  set  forth  in  the  bill  of  com- 
plaint and  an  accompanying  exhibit,  and  is  ad- 
mitted by  the  answer.  As  thus  presented  it  is 
definite,  certain  and  entirely  free  from  ambigu- 
ity, and  capable  of  being  specifically  enforced, 
Wilks  V.  Burns,  60  Md.  67. 

The  title  which  Mr.  Reese  had  is  admitted 
to  have  been  in  fee  and  free  from  incumbrances 
and  liens.  His  personal  estate  has  been  settled 
and  the  records  of  the  orphans'  court  show  a 
considerable  balance  in  the  hands  of  his  execu- 
trix, an<!  chere  is  the  most  explicit  proof  on  her 
part  that  there  are  no  other  debts  due  by  her 
husband's  estate  that  she  is  aware  of.  Under 
these  circumstances  the  title  which  Dr.  Van 
Bibber  will  acquire  from  Mrs.  Reese  will  be 
absolutely  impregnable.  We  have  made  no 
allusion  to  the  fact  that  Mrs.  Reese  paid  a  large 
debt  not  proved  against  the  estate,  but  due  by 
her  late  husband,  and  that  she  paid  it  out  of 
her  own  funds,  because  these  circumstances  can 
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nave  no  possible  bearing  upon  the  decision  of 
this  case  in  any  way  whatever. 

Though  the  account  passed  by  Mrs.  Reese  is 
called  her  first  accoant,  it  was  in  fact  a  final  ac- 
count. She  accounted  therein  for  the  whole 
of  the  personal  estate,  paid  all  the  debts  and 
costs  of  administration  and  took  credit  therefor 
and  exhibited  a  balance  in  her  hands.  She  sus- 
tained the  two-fold  character  of  executrix  and 
legatee,  and  after  the  lapse  of  the  time  for  the 
settlement  of  the  estate,  the  law  will  treat  this 
4)alance  as  in  her  hands  as  legatee.  Watkins  ▼. 
JState,  2  Gill  &  J.  225;  State  v.  Oheatan,  61  Md. 
S75. 

Where  there  is  nothing  left  to  be  done  but  to 
make  distribution  the  account  is  a  final  one. 


Biay8  v.  JZodcrto,  12  Cent.  Rep.  118,  68  Md.  510. 

The  learned  judge  of  the  circuit  court,  in  the 
opinion  filed  by  him,  based  the  appellee's  right 
to  a  specific  performance  on  the  proposition 
that  one  who  enters  and  continues  in  possession 
of  property  under  a  contract  of  sale  cannot  be 
allowed,  whilst  thus  aflSrming  the  contract,  to 
repudiate  it  by  refusing  the  purchase  money. 
Without  expressing  any  opinion  as  to  whether 
this  doctrine  is  explicable  to  the  case  at  bar,  we 
shall  affirm  the  decree  for  the  reasons  we  have 
l^ven  and  upon  the  broad  ground  that  no  cred- 
itor of  Mr.  Reese  can  ever  reach  the  property 
by  any  proceeding  whatever. 

Decree  affirmed  with  costi. 
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1  •  A  passenger  on  a  street  ear  need  not 
tender  the  exact  f  are»  but  must  tender  a 
reasonable  sum,  and  the  carrier  must  furnish 
changre  to  a  reasonable  amount. 

2.  Five  dollars  is  not  an  unreasonable 
amount  for  a  passenerer  to  tendof  uj  the  street- 
car oonduotor  in  payment  of  his  tt^/^ 

(November  20, 1889.) 

APPEAL  by  defendant  from  a  judarment  of 
the  Superior  Court  for  the  City  and  County 
of  San  Francisco  in  favor  of  plaintiff  and  from 
an  order  denying  a  motion  for  a  new  trial  in  an 
action  brought  to  recover  damages  for  the  for- 
cible ejection  of  plaintiff  from  defendant's  car. 
Affirmed. 

The  facta  are  fully  stated  in  the  opinion. 

Mr.  W.  H.  Ij.  Barnes  for  appellant. 

Messra.  Stanly*  Stoney  &  Hayes  for 
Tespondent. 

Paterson,  iTl,  delivered  the  opinion  of  the 
•court: 

Action  for  damages  for  the  forcible  ejection 
of  plaintiff  from  one  of  defendant's  cars.  The 
defense  was  that  the  plaintiff  had  refused  to 
pay  his  fare,  and  that,  therefore,  the  defendant 
was  justified  in  electing  him.  The  trial  court 
gave  judgment  for  the  plaintiff,  and  the  de- 
fendant appeals  upon  the  findings. 

The  material  portions  of  the  findings  are  as 
follows:  "That  while  in  said  car,  as  such  pas- 
senger, and  when  said  car  was  near  the  corner 
of  Second  and  Market  Streets,  the  conductor 
in  charge  of  said  car,  on  behalf  of  the  defend- 
ant, did,  in  the  course  of  his  emplovment  as 
such  conductor,demand  of  the  plaintiff  the  pay- 
ment of  the  sum  of  five  cents,  being  the  legal 
fare  and  cost  of  transportation  'on  said  car. 
That  said  plaintiff  did  not  have  in  bis  posses- 
Bion  any  com  or  currency  of  the  exact  value  of 
five  cents,  or  any  coin  ox  any  smaller  denomi- 
nation than  a  $5  gold-piece,  lawful  money  of 
the  United  States,  and  plaintiff,  in  response  to 
said  demand  of  said  conductor,  offered  said 
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conductor  a  $5  gold-piece,  and  told  said  con- 
ductor to  take  his  (plaintiff's)  far«)  out  of  said 
sum  of  $5.  That  the  conductor  refused  to  ac^ 
cept  said  $5  gold-piece,  informing  the  plaintiff 
that  he  was  unable  to  make  change  for  said  $5 
gold-piece,  and  insisted  upon  the  payment  to 
him  by  the  plaintiff  of  the  exact  sum  of  five 
cents,  at  the  same  time  directing  plaintiff  if  he 
did  not  produce  and  pay  said  sum  of  five  cents 
to  leave  the  car.  That  the  plaintiff  informed 
the  conductor  that  the  $5  gold-piece  was  the 
smallest  coin  he  had;  that  he  was  willing  to  pay 
his  fare,  but  could  not  furnish  the  exact 
amount;  and  refused  to  leave  the  car  upon  the 
demand  of  the  conductor.  That  thereupon  the 
conductor  stopped  said  car,  and  called  the 
driver  to  his  assistance,  and  both  of  them  there- 
upon seized  the  plaintiff,  and,  against  his  pro- 
test, opposition  and  struggles,  forcibly  ejected 
him  from  said  car  at  the  comer  of  said  Second 
and  Market  Streets  and  in  so  doing  infiicted 
upon  plaintiff  various  bruises  and  injuries.  .  .  . 
And  the  court  finds  from  the  foregoing  facts 
alone  that  the  plaintiff  did  not  refuse  to  pay 
fare  for  his  transportation  on  said  car,  and  did 
not  insist  upon  any  right,  or  supposed  right,  to 
be  transported  free  of  charge,  under  any  cir- 
cumstances or  upon  any  condition,  and  that 
plaintiff  was  not  ejected  or  put  out  of  said  car 
for  a  refusal  to  pay  his  fare.  And  as  a  conclu  - 
sion  of  law,  from  the  foregoing  facts,  the  court 
finds  that  the  plaintiff  is  entitled  to  judgment," 
etc. 

It  is  stipulated  by  counsel  "  that,  if  plaintiff 
were  entitled  to  damages,  $500  was  a  fair  and 
just  estimate  thereof." 

The  question  on  the  merits  to  which  counsel 
have  mainly  directed  their  arguments  is  wheth- 
er the  passenger  was  bound  to  tender  the  exact 
fare.  It  is  argued  for  the  appellant  that  the 
rule  in  relation  to  the  performance  of  contracts 
applies,  and  that  the  exact  sum  must  be  ten- 
dered. But  we  do  not  think  so.  The  fare  can 
be  demanded  in  advance  as  well  as  at  a  subse- 
quent time.    Civil  Code,  §  2187. 

And,  so  far  as  this  question  is  concerned, we 
see  no  difference  in  pnnciple  where  the  fare  is 
demanded  in  advance  and  where  it  is  demand- 
ed subsequently.  If  it  be  demanded  in  ad- 
vance, there  is  no  contract.  The  carrier  simply 
refuses  to  make  a  contract.    Consequently  the 
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rule  in  relation  to  the  peif  onnanoe  of  contracts, 
"Whatever  it  be,  has  no  necessary  application. 
The  obh'gation  of  the  carrier  in  such  case  would 
be  that  which  the  law  imposes  on  every  com- 
tnon  carrier,  viz.,  that  he  must,  "  if  able  to  do 
«o,  accept  and  carry  whatever  is  offered  to  him, 
«t  a  reasonable  time  and  place,  of  a  kind  that 
be  undertakes  or  is  accustomed  to  carry."  Id. 
§  2169. 

This  duty,  like  every  other  which  the  law 
imposes,  must  have  a  reasonable  performance; 
«na  we  do  not  think  it  would  in  all  cases  be 
reasonable  for  the  carrier  to  demand  the  exact 
fare  as  a  condition  of  carriage.  Suppose  that 
on  entering  a  street  car  a  person  should  tender 
the  sum  often  cents?  Would  it  be  reasonable 
for  the  carrier  to  refuse  it?  Prior  to  the  Act 
of  1878,  the  usual  fare  was  six  and  one  fourth 
•cents.  In  such  a  case  it  would  be  unreasonable 
for  the  carrier  to  demand  the  exact  fare; 
for  there  is  no  coin  in  the  country  which  would 
•«nable  the  passenger  to  answer  such  a  demand. 
It  would  be  impossible  for  the  passenger  to 
furnish  such  a  sum.  Consequently,  to  allow 
the  carrier  to  maintain  such  a  demand  would 
be  to  allow  him  to  refuse  to  perform  the  duty 
which  the  law  imposes  upon  him.  The  fare 
which  he  is  now  allowed  to  charge  is  no  lon^r 
ihc  sum  mentioned.  The  Act  of  1878  forbids 
bim  to  "chaige  or  collect  a  higher  rate  than 
five  cents."  But  there  is  nothing  to  prevent  a 
lower  rate  from  bein^  charged.  The  carrier 
might  fix  it  at  four  and  one  fourth  cents,  and  in 
-such  a  case  it  would  be  equally  impossible  for 
the  passenger  to  comply  with  such  a  demand 
«s  in  the  case  above  put.  Consequently,  it  will 
not  do  to  lay  down  the  rule  that  the  passenger 
is  obliged  to  tender  the  exact  fare. 

But  It  does  not  follow  that  the  passenger  may 
tender  any  sum,  however  large.  If  he  should 
tender  a  $100  bill,  for  example,  it  would  be 
clear  that  the  carrier  would  not  be  bound  to 
furnish  change.  The  true  rule  must  be,  not 
that  the  x>assenger  must  tender  the  exact  fare, 
but  that  he  must  tender  a  reasonable  sum,  and 
that  the  carrier  must  accept  such  tender,  and 
must  furnish  change  to  a  reasonable  amount. 
The  obligation  to  furnish  a  reasonable  amount 
of  change  must  be  considered  as  one  which  the 
law  imposes  from  the  nature  of  the  business. 
Section  2188  of  the  Civil  Code  provides  that  "a 
passenger  who  refuses  to  pay  his  fare,  or  to 
conform  to  any  lawful  regulation  of  the  carrier, 
may  beejectedfrom  the  vehicle  by  the  carrier." 
The  question  is  whether  the  finding  show  a 
refusal  to  pay,  —  whether  the  tender  of  a  (5 
^Id-piece  was  sufQcient. 

It  is  claimed  by  appellant  that  the  establish- 
ment of  the  rule  contended  for  by  the  respond- 
ent would  lead  to  great  inconvenience,  and 
make  it  the  duty  of  the  carrier  of  persons  for 
hire  in  street-cars  to  provide  its  conductors  with 
sufficient  small  coin  to  do  a  general  exchange 
business  .with  all  passengers,  thus  requiring  the 
Company  to  intrust  to  a  class  of  employes  who 
«re  usually  of  no  pecuniary  responsibility  large 
«  L.  R  A.  22 


sums  of  money.  It  is  further  said  that  if  the 
tender  of  a  $5  gold-piece  is  a  tender  of  the 
amount  actually  due,  and  the  conductor  is 
bound  to  receive  it  and  return  $4.95  to  the  pas- 
senger, the  same  principle  would  apply  to  the 
offer  by  the  passenger  of  (10  or  $20  m  gold  or 
currency.  With  the  question  of  convenience, 
however,  we  have  nothing  to  do,  except  in  so 
far  as  it  bears  upon  the  question  whether  the 
amount  tendered  was  a  reasonable  sum, — ^such 
as  the  carrier  was  bound  to  accept.  It  does  not 
follow,  if  it  be  established  as  a  rule  that  $5  is 
a  reasonable  amount  to  be  tendered  to  a  con- 
ductor, that  $20  or  $50  is  also  a  reasonable 
amount  and  must  be  accepted.  The  fears  of 
the  appellant  are  based  upon  the  assumption 
that  paissengers  generally  will  contumaciously, 
to  avoid  the  payment  of  fare,  and  require  the 
companies  to  carry  them  free,  offer  coin  of  a 
large  denomination.  But  these  fears, we  think, 
can  safely  be  set  aside  upon  the  theory  that  a 
question  like  this  will,  as  is  usual,  settle  itself 
by  a  spirit  of  mutual  accommodation  between 
carrier  and  passenger.  It  is  a  well-known  fact 
that  the  $5  gold-piece  is  practically  the  lowest 
gold  coin  in  use  in  this  section  of  the  country. 

The  case  upon  which  the  appellant  relies 
(Fulton  v.  Orand  Trunk  R.  C&.  17  U.  C. 
Q.  B.  428),  is  not  quite  in  point.  In  that  case 
the  plaintiff  had  boarded-  a  train  of  cars  with- 
out a  ticket,  and  when  asked  for  his  fare  declined 
paying  it,  as  he  said  he  had  not  made  up  his 
mind  now  far  he  should  go.  The  conductor 
told  him  that  he  must  decide,  and  afterwards, 
on  his  declining  again  on  the  same  ground, 
stopped  the  train  and  put  him  off.  The  plain- 
tiff then  tendered  the  conductor  a  $20  gold-piece, 
telling  him  to  take  his  fare,  $1.85,  out  of  it. 
Under  these  circumstances  the  court  very  prop- 
erly held  that  the  plaintiff  had  refused  to  pay 
his  fare,  within  the  meaning  of  a  statute  veiy 
much  like  our  own,  and  that  the  conductor  was 
Justified  in  refusing  to  carry  him  further.  The 
court  said:  "  The  general  practice  is  for  the 
passengers  to  pay  at  the  office,  and  get  tickets, 
.  .  .  and  a  person  rushing  into  a  car  with- 
out a  ticket  has  no  reason  to  expect  that  he  will 
find  the  conductor  prepared  to  change  a  $20 
gold-piece,  for  he  relies  upon  receiving  tickets 
from  the  parties,  or,  if  money  is  to  be  paid  to 
him  instead,  that  it  will  be  paid  with  reason- 
able regard  to  what  is  convenient  under  the  cir- 
cumstances." 

A  distinction  ought  to  be  made,  we  think, 
between  passengers  traveling  on  ste^m  railroads 
and  those  traveling  on  street  railroads.  Pas- 
sengers of  the  former  class  are  expected  to  pre- 
pare themselves  with  tickets  procured  at  the 
regular  office  established  at  the  station  where 
the  trains  regularly  stop.  Horse-cars  and  cable- 
cars  slop  at  all  points  along  the  road  at  the  beck 
of  those  desiring  to  ride,  and  the  conductors 
do  not,  as  a  general  thing,  expect  to  receive 
tickets  for  the  passage. 

Judgment  and  order  affirmed. 

We  concur:  Foz«  J.,  Works,  /. 
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P.  J.  WILDNER,  Bespt, 

V. 

Robert  FERGUSON,  Ajmt.,  and  Lillibridge- 
Bremner  Co.,  Garnisbee. 

(-..MJnn ) 

*1  •  Where  a  g^amishee  proceeding^  ia  to 
bo  determined  on  the  disclosure  alone, 
uo  supplemental  oomplaint  telner  filed,  and  no 
cJaim  made  by  a  third  person,  the  Statute  does 
uot  contemplate  any  findings  of  faoL 

S.  Whether  one  is  a  '^boring  man  or 
woman,^  within  subdivision  11,  fi  aiO,  chap.  06, 
Gen.  Stat.,  exempting  wages,  la,  the  kind  of  work 
done  being  shown,  a  question  of  law,  and  not  of 
fact. 

8.  That  subdivision  means  only  those 
whose  work  is  manual. 

4.   An  a^nt  who  sells  g^oods  by  sample 

is  not  within  its  meaning. 

(November  90, 1889.) 

APPEAL  by  defendant  Ferguson  from  a 
judgment  of  the  Municipal  Court  of  the 
City  of  Minneapolis  in  favor  of  plaintiff  in  a 
ffamishment  proceeding  to  reach  salary  due 
from  the  garnishee  to  the  appealing  defendant. 
Jffirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs,  Noyes  A  McOee»  for  appellant: 

Subdivision  11,  §  310,  chap.  66,  Gen.  Stat. 
1878,  was  not  intended  to  aid  debtors  in  defeat- 
ing the  just  demands  of  their  creditors,  but  was 
passed  in  that  humane  and  enlightened  spirit 
of  legislation  which  considers  the  preservation 
of  the  family,  and  the  means  of  supporting  and 
educating  the  children,  and  maintaining  the  de- 
cencies and  proprieties  of  life,  as  paramount  to 
the  temporary  inconvenience  that  the  creditor 
may  be  subjected  to  in  the  collection  of  his  de- 
mands. 

Orimet  v.  Bryne,  2  Minn.  89. 

In  Bliu  V.  Smith,  78  HI.  869,  a  case  which  in 
its  factsparallels  the  case  at  bar,  the  court 
said;  ''We  have  neither  the  right  nor  inclina- 
tion, by  judicial  construction,  to  extend  its 
provisions  so  as  to  enable  the  gamisheeing 
creditor  to  reach  any  wages  the  judgment  debt- 
or may  thereafter  earn. 

See  also  HaU  v.  Harttoell,  8  New  Eng.  Rep. 
68,  142  Mass.  447;  Bedington  v.  Dunfi,  24  N. 
H.  167;  Collins  v.  Chase,  71  Me.  484;  Wade, 
Attacbm.  §  401;  McConnell,  Trustee  Process, 
§§  113-115,  note;  Carry,  Fairbanks,  28  Vt.  »06. 

Mr.  R.  H.  Day»  for  respondent: 

The  appellant  is  not  a  laboriog  man  within 
the  meaning  of  subd.  11,  §  810,  chap.  66,  Gen. 
Stat.  1878. 

Our  Statutes  designate  a  laboring  man  or 
woman  as  the  one  who  comes  within  the  Stat- 
ute, and  do  not  exempt  the  earnings  of  every 
person,  as  do  the  statutes  of  some  States, 

Wakefield  v.  Fargo,  90  N.  Y.  213. 

An  agent  selling  goods  by  sample  cannot  be 
classed  as  a  laborer  within  the  meaning  of  the 
Statute. 

See  Jones  v.  Avery,  60  Mich.  826;  Pou>eU  v. 
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Midred,  39  Mich.  552;  Aikin  v.  Wasson,  24  N^ 
Y.  482;  Brockway  v.  [nnes,  39  Mich.  47;  Viele 
V.  WelU,  9  Abb.  N.  C.  277;  Short  v.  Medberry,^ 
29  Hun,  39;  Bean  v.  BeWolf,  16  Hun,  186;. 
Krauser  v.  Bvckel,  17  Hun,  403;  Ericsson  v. 
Brown,  88  Barb.  890;  Coffin  v.  Beynolds,  37  N. 
Y.  640;  Edgecomb  v.  His  Creditors,  19  Nev.  149; 
Brtisie  v.  Orimth,  84  Cal.  806;  B<n>e  v.  Nunan^ 
62  Cal.  400;  Stately.  Busk,  56  Wis.  465. 

Oilflllan«  Ch.  J,,  delivered  the  opmion  of 
the  court: 

This  is  a  proceeding  in  garnishment,  the  debt- 
or defendant  appealing  from  the  judgment  of 
the  court  below  against  the  garnishee  defend- 
ant The  point  made  by  appellant  is  that  the^ 
debt  reached  by  the  garnishment,  being  for 
wages  due  the  appellant,  was  exempt,  under 
subd.  11,  §  810,  chap.  66,  Gen.  Stat.  After  th^ 
court  below  had  filed  its  decision,  directing 
judgment  for  the  plaintiff,  the  appellant  re- 
quested it  to  find  whether,  at  the  times  covered 
by  the  garnishment,  the  appellant  was  a  labor- 
ing man,  within  the  meaning  of  subdivision  11, 
and  thereupon  the  court  found  as  a  fact  that 
he  was.  The  appellant  claims  that  that  findinjc 
is  conclusive  upon  the  point  There  are  two- 
reasons  why  it  is  not  so: 

First  That  the  Statute  regulating  garnish- 
ments, as  it  allows  judgment  against  the  gar- 
nishee on  the  disclosure  alone  only  when  the- 
full  disclosure  amounts  to  an  admission  of  in- 
debtedness, or  of  the  possession  or  control  of 
property,  etc.,  of  the  defendant,  does  not  con- 
template a  finding  of  facts,  as  in  ordinary  ac- 
tions. The  disclosure  is  not  the  same  as  a  trial 
of  disputed  facts  in  ordinary  actions.  Where 
issues  are  made  on  a  supplementary  complaint 
filed,  and  perhaps  where  a  claim  ia  made  by  a 
third  person,  a  trial  must  be  had  as  in  a  avQ 
action,  and,  if  the  trial  is  by  the  court,  it  ought 
probably  to  state  its  findings  of  fact  as  in  ordi- 
nary actions.  Where  the  decision  of  the  court 
below  is  upon  the  disclosure  alone,  it  is  that 
we  must  look  to,  and  not  to  the  court's  state- 
ment of  facts. 

Second.  Where  the  occupation  of  the  de- 
fendant is  shown,  whether  he  comes  within 
the  meaning  of  subdivision  11  is  a  question  of 
law  and  not  of  fact.  The  appeUant  was  agent 
for  the  garnishee,  selling  its  goods  by  sample, 
driving  about  for  that  purpose  with  his  owa 
horse  and  buggy,  receiving  a  weekly  salary. 
Subdivision  11  exempts  "the  wages  of  any- 
laboring  man  or  woman,  or  of  his  or  her  minor 
children,  in  any  sum  not  exceeding  $50,  due 
for  services  rendered  by  him  or  them  for  and 
during  ninety  days  preceding  the  issue  of  pro- 
cefls,"  etc. 

All  men  who  earn  compensation  by  labor  or 
work  of  any  kind,  whether  of  the  head  or 
hands,  including  judges,  lawyers,  bankers, 
merchants,  officers  of  corporations  and  the  1ike» 
are  in  some  sense  "laboring  men."  But  they- 
are  not  "laboring  men"  in  the  popular  sense  of 
the  term,  when  used  to  refer  lo  a. man's  em- 
ployment; and  that  is  the  sense  in  which,  wa- 
must  presume,  the  Legislature  used  the  term. 

In  Wakefield  v.  Farfib,  90  N.  Y.  213.  under  an 
Act  making  stockholders  in  a  corporation  liable- 
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for  debts  due  "laborers,  servnnts  and  appren- 
tices," for  services  performed  for  the  corpora- 
tion, the  court  construed  the  word  "laborers" 
to  refer  to  those  whose  services  were  manual  or 
menial,  those  who  are  responsible  for  no  inde- 
pendent action,  but  who  do  a  day's  work  or 
Bbtted  job  under  the  direction  of  a  superior;  and 
held  that  it  did  not  include  one  who  kept  the 
accounts  of  receipts  and  disbursements,  and,  in 
the  absence  of  the  superintendent,  had  charge 
and  control  of  the  business. 

In  Jo7u$  V.  Awry,  60  Mich.  826,  it  was  held 
that  a  traveling  salesman,  selling  by  sample, 
did  not  come  within  the  meaning  of  a  consti- 
tutional provision  making  stockholders  of  a 
corporntion  liable  for  "labor  debts"  of  the  cor- 
i     poration.     There  are  many  cases  holding  that 
(     contractors,  consulting  or  assistant  engineers, 
i     agents,  superintendents,  secretaries  of  corpora- 
i     tions  and  livery-stable  keepers,  do  not  come 
within  the  meaning  of  the  term.     Powell  v. 
Eldred,  39  Mich.  552:  Aikin  v.  WoMon,  24  N. 
Y.  482;  Short  v.  Medberry,  29  Hun,  89;  Bean 
V.  De  Wolf,  16  Hun,  186;  Kratuer  v.  Ewkel,  17 
Hun,  468:  Ericsson  y.  Brawn,  88  Barb.   890; 


Hn  V.  Reynolds,  37  N.  Y.  640;  Brusie  v. 
Grtfflih,  84  Cal.  806;  Dove  v.  Nunan,  62  Cal. 
400. 

We  do  not  think  the  Legislature  intended  the 
exemption  to  operate  in  favor  of  any  but  those 
who  are  laboring  men  or  women  in  the  sense 
that  their  work  is  manual.  Persons  of  that 
class  usually  look  to  the  reward  of  a  day's  labor 
for  immediate  or  present  support,  and  such  per- 
Bons  are  more  in  need  of  the  exemption  tJian 
any  others.  This  debtor  defendant  is  not  with- 
in that  class. 

Jvdgment  affirmed. 


STATE  OF  MINNESOTA,  /2«p«., 

V. 
David  L.  ROBINSON  et  al.,  Appts, 

(-...Minn ) 

*The  proTlsion  in  thelduLrter  of  the  City 
of  Minneapolis  auihorizing^  the  city 
Cjonneil  ''to  license  and  regpilate  hack, 
anent  draymeD,  expressmen  and  all  other  per- 
sons en^affed  in  carrylngr  paasenfrers,  haggage  or 
freight,  and  to  regrulate  their  charges  tbereon/« 
applies  only  to  those  who  are  euf^ged  in  buslDess 
as  carriers  of  persons  or  property  for  hire,  and 
not  .to  those  who,  not  being  engaged  in  suoh 
bosineaB,  merely  hire  out  teams  and  vehicles  to 
tiiose  who  have  property  to  transport,  the  hirer 
himsalf  using  and  oontrolling  the  team  and 
vebide. 

(November  29, 1880.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Municipal  Court  of  IVlinneapolis  con- 
victing them  of  violating  a  dty  ordinance  pro- 
Tiding  for  the  licensing  of  hackmen,  etc.    Be- 

9€T9dd 

The  case  sufficiently  appears  in  the  opinion. 
*Hcad  note  by  Mitghxij:*,  J, 

N0TK.-8ee  Chaddock  v.  Day  (Mich.)  4  L.  R.  A. 
80O,  note;  Richmond  &  D.  R.  Co.  v.  Reidsville,  2  L. 
R.  A.  28i,  notA.  101  N.  C.  404, 2  Inters.  Com.  Rep.  416. 
6  \j.  R.  A. 


Messrs.  Steele  &  Rees  for  appellants. 

Messrs.  Albert  H.  Hall,  Robert  D, 
Russell  and  Moses  E.  Glapp*  Aity-Oen,, 
for  respondent: 

The  protection  of  its  streets  is  a  dutv  imposed 
upon  a  municipality,  and  that  end  may  be 
lawfully  attained  by  requiring  a  license  from 
all  pei-sons  who  use  the  streets  for  the  trans- 
portation of  heavy  loads  which  tend  to  dis- 
place, crush  and  wear  out  the  paving  of  the 
streets,  or  endanger  the  security  of  &ot  pas- 
sengers; or  by  regulating  the  use  of  vehicles 
kept  and  used  £or  hire  upon  the- streets. 

Horr  &  Bemis,  Police  Ord.  §§  229.  246. 

Ordinances  imposing  a  moderate  license 
upon  all  vehicles  used  on  the  public  streets 
have  been  sustained  in  the  following  cases: 

St,  Lovis  V.  Green,  70  Mo.  563;  Charleston 
V.  Pepper,  1  Rich.  L.  364;  Oartside  v.  East  St, 
Louis,  48  111.  47;  Cincinnati  v.  Bryson,  15 
Ohio,  625,  45  Am.  Dec.  593. 

Similar  ordinances  imposing  license  fees 
upon  each  car  of  a  railway  company  have  been 
sustained. 

Frankford  A  P.  Pass.  B.  Co.  v.  PhiladdfjMa, 
58  Pa.  119;  Johnson  v.  Philadelphia,  60  Pa. 
445. 

The  court  has  sustained  an  ordinance  regu- 
lating the  weight  of  loads  which  vehicles  may 
carry  through  the  public  streets. 

Mtgle  V.  Augusta,  6  Qa.  546. 

The  ordinance  applied  to  all  vehicles  which 
by  the  manner  of  their  employment  made  the 
use  of  the  public  streets  a  direct  source  of  profit 
or  revenue  to  their  owners. 

St.  Louis  V.  Woodruff,  4  Mo.  App.  169.  See 
Howland  v.  Chicago,  108  111.  496;  Knoxville  v. 
Sanford,  13  Lea  (Tenn.)  545;  Brooklyn  v.  Bres- 
lin,  57  K.  Y.  591;  Hannibal  v.  Price,  29  Mo. 
App.  280. 

The  power  contained  in  the  city  charter 
under  which  this  ordinance  was  enacted  au- 
thorized this  ordinance  in  terms  as  clear  and 
unmistakable  as  could  be  framed  in  language. 

City  Charier,  chap.  4,  37. 

Mitchell,  J.,  delivered  the  opinion  of  the 
court: 

The  ordinance  under  which  the  defendants 
were  convicted  was  assumed  to  be  enacted 
under  the  provision  of  the  charier  of  the  City 
of  Minneapolis  authorizing  the  dtv  council  'Ho 
license  and  regulate  hackmen,  draymen,  ex- 
pressmen and  all  other  persons  en^ged  in 
carrying  passengers,  baggage  or  freight,  and 
to  regulate  their  charges  thereon."  The  or- 
dinance provides  that  "no  person  or  persona 
shall  hire  out,  keep  or  use  for  hire,  upon  the 
streets  of  the  City  of  Minneapolis,  any  vehicle 
of  any  description  or  name  whatever,  either  for 
the  conveyance  of  passengers,  or  for  the  con- 
veying or  transportation  of  goods,  wares  or 
merchandise,  or  other  articles,  from  place  to 
place  within  said  city,  without  a  license  so  to 
do."  It  is  unnecessary  to  consider  whether 
the  evidence  brings  the  case  within  the  pro- 
visions of  this  ordinance;  for,  if  it  does,  we  are 
satisfied  that  the  ordinance  would  not  be  au- 
thorized by  the  charter. 

The  provision  of  the  charter  referred  to  is  a 
grant  of  police  power  designed  to  operate  alone 
upon  those  who  are  engaged  in  business  in  the 
city  as  carriers  of  persons  or  property  for  hire, 


See  also  12  L.  R.  A.  57;  46  L.  R.  A.  437. 
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and  to  80  reflate  them  as  to  prevent  extor- 
tion, imposition  or  wrong  to  strangers  or  others 
who  employ  them  for  that  purpose.  This  is  a 
rightful  exercise  of  the  police  power,  and  one 
which  has  never  been  questioned.  As  both 
parties  seem  to  have  tried  the  case  upon  a 
somewhat  erroneous  theory  of  the  hiw,  the 
evidence  as  to  the  nature  of  defendants'  busi- 
ness and  their  manner  of  conducting  it  is  not, 
perhaps,  as  full  or  explicit  as  it  might  have 
been.  But,  as  we  understand  it,  the  defend- 
ants were  not  at  all  engaged  in  business  as 
carriers  of  persons  or  propisrty ;  -but  they  owned 
a  number  of  warons  and  teams,  which  they 
hired  out  by  the  day  to  those  who  had  goods 


or  freight  to  transport,  the  hirer  himself  atiag 
and  controHine  the  team,  and  the  d^endants 
charging  him  in  proportion  to  the  time  he  used 
it.  In  short,  that  the  bushiess  of  defendanU 
was  conducted  precisely  as  that  of  a  liveiy- 
man,  the  onlv  difference  being  that  in  the  latter 
the  team  and  vehicle  are  usually  hired  for  the 
purpose  of  being  used  in  the  transportation  of 
persons,  while  in  the  former  they  were  let  to 
be  used  in  carrying  property.  Thus  viewed, 
the  case  comes  within  neither  the  letter  nor 
spirit  of  such  police  regulations  as  are  contem- 
plated by  the  charter. 
Judgment  rever$dtL 


KENTUCKY  COURT  OF  APPEALS. 


John  GARGAN  et  ah,  Appts., 

V. 

LOUISVILLE,  NEW  ALBANY  AND 
CHICAGO  R.  CO. 


( — Ky.. 


1.  A  person  owning  real  property  lo- 
V  cated  on  a  street  cannot  be  deprived,  without 
oompenaation,  of  hJs  outlet  through  such  street 
to  other  streets  in  either  direction  by  stopping 
up  the  street  on  either  side  between  his  property 
and  the  nearest  interseotinff  street,  although  the 
part  of  the  street  discontinued  is  not  in  front  of 
his  land. 
2*  Kjlwdng  a  street  between  the  land  of  an 
abutting  owner  and  the  nearest  intersecting 
street,  without  furnishing  another  convenient 
and  reasonable  outlet  in  that  direction,  or  mak- 
ing compensation  for  the  damages,  is  taking 
private  property  without  due  compensation. 

(October  17, 1889.) 

APPEAL  from  a  judgment  of  the  Louis 
ville  Chancery  Court  in  a  proceeding  to  close 
up  a  portion  of  a  certain  street.    Rewrded, 

The  facts  are  stated  in  the  opinion. 

Musts.  Dodd  &  Dodd,  J.  P.  Greffory* 
Carv  &  Spindle  and  C  8.  Ombbs  for 
sppeUants. 

Messrs,  lEL  &.  Barker  and  E.  F.  Trabue, 
for  appellee: 

In  the  absence  of  any  constitutional  restric- 
tion the  Legislatare  has  power  to  vacate  streets 
and  highwaj[S,  or  to  invest  municipal  corpora- 
tions with  this  power. 

Dillon,  Mun.  Corp.  666. 

An  owner  of  land  located  on  a  street  has  no 
more  interest  in  the  street  beyond  the  bounds  of 
his  lot  than  anv  other  citizen,  and  has  no 
private  remedy  for  its  vacation. 

Brady  v.  Shinkle,  40  Iowa,  576;  Ellsworth  v. 
Chickasaw  Co,  40  Iowa,  571:  Barr-v,  Oskaloosa, 
45  Iowa,  276;  Shauhut  v.  8t,  Paul  &  8.  C.  B. 
Co,  21  Minn.  502;  TaU  v.  Ohio  db  M,  R,  Col 
Ind.  484;  Bmith  v.  Boston,  7  Cush.  254;  BaOey 
v.  Culver, 1%  Mo.  App.  182;  WUder  v.  De  Cou, 
26  Minn.  11;  Polacky,  San  Francisco  Orphan 
Asylum,  48  Cal.  490:  Transylwrnia  University 
▼.  fjexington^  8  B.  Mon.  27. 

A  public  road  belongs  to  nobody  but  the 
8tate.  and  when  the  government  sees  fit   to 
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vacate  it,  the  consequential  loss.  If  there  be  any 
must  be  borne  by  those  who  suffer  it,  just  as 
they  would  bear  what  might  result  by  refusal 
to  make  it  in  the  first  place. 
McOee^s  App.  6  Cent  Rep.  628, 114  Pa.  470. 

Prior,  J„  delivered  the  opinion  of  the  court: 
The  charter  of  the  City  of  liOuisville  pro- 
vides "that  said  dty  may  at  any  time  institute 
suit  in  the  Louisville  Chancery  Court  lor  the 
purpose  of  closing  up  any  of  its  streets  or  alleys 
dividing  any  of  the  squares  or  lots  thereof,  and 
to  such  suit  all  the  owners  of  ground  on  the 

auare  or  lot  shall  be  made  defendanfSi  and  if 
1  such  defendants  are  competent  to  act  for 
themselves,  and  shall  consent  to  the  closing  up 
prayed  for,  then  the  court  shall  render  the  de- 
cree accordingly;  but  without  such  consent  said 
court  shall  hear  the  proof  made  by  the  parties, 
and,  if  satisfied  that  the  closing  up  would  be 
beneficial  to  said  dty  and  not  in  junous  to  any 
party  not  consenting,  shall  render  a  decree  doa- 
mg  up  such  street  or  alley. 

An  ordinance  of  the  City  of  Louisville  ap- 
proved on  the  5th 'of  November,  1886,  reads: 
"Be  it  ordained  by  the  general  council  of  the 
City  of  Louisville,  that  the  dty  attorney  be, 
and  he  is  hereby,  authorized  and  direct^  to 
enter  the  appearance  of  the  City  of  Louisville 
to  any  proceeding  that  may  be  instituted  in 
court  to  procure  Columbia  Street  to  be  closed 
from  the  west  side  of  Fourteenth  Street  to 
the  west  side- of  the  grounds  of  the  Louis- 
ville, New  Albany  &  Chicago  Railway  Com- 
pany, and  to  consent  on  behalf  of  said  city  in 
said  proceeding  to  said  portion  of  said  street 
being  closed." 

In  a  few  days  after  the  passage  of  this  ordi- 
nance the  City  of  Louisville  instituted  the 
present  action  alleging  that  the  closing  up  of 
said  street  as  indicatedf  in  the  ordinance  would 
prove  beneficial  to  the  dty,  and  would  work 
no  injury  to  the  property  holders  thereon,  re- 
citing the  ordinance  by  which  the  consent  of 
the  city  is  given,  and  asking  the  chancellor  to 
inquire  into  the  facts  alleged,  and  if  true  that 
the  street  be  closed,  etc. 

The  Louisville,  New  Albany  &  Chicago  Rail- 
way Company  filed  its  answer  and  cross  peti- 
tion against  the  present  appellants,  in  which  it 
unites  with  the  City  of  Louisville  in  asking  that 
Columbia  Street  be  closed  for  the  reason  tliat 
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it  would  proTe  beneficial  to  the  oorporation  and 
rDSult  in  no  injury  to  the  property  nolders. 

This  is  in  fact  a  controversy  between  the 
oorporation  and  the  appellants  whose  property 
borders  on  Columbia  Street,  the  attorney  for 
the  dty  conflenting  because  he  had  been  so 
directed  by  an  ordinance  of  the  dty  council. 

The  real  estate  owned  hj  these  appellants,  and 
upon  which  tbey  live,  lies  between  14th  and 
16th  Streets,  and  Columbia  Street  is  between 
Bowan  and  Duncan  Streets. 

There  is  much  conflict  in  the  testimony  as 
to  the  injury  sustained  by  these  lot-owners  in 
the  event  Columbia  Street  should  be  closed  at 
the  point  and  in  the  manner  directed  by  the 
ordinance. 

It  is  maintained  by  the  Railroad  Company  or 
by  the  city  that  the  mode  of  ingress  and  egress 
to  and  from  this  property  is  in  no  wise  dis- 
turbed, and  that  such  is  the  condition  of  Co- 
lumbia Street  where  the  obsUtxction  complained 
of  is  said  to  exist,  that  travel  in  vehicles  would 
be  dangerous  by  reason  of  railroad  tracks  and 
the  moving  of  cars  that  have  already  in  effect, 
for  the  purposes  of  travel,  dosed  this  street;  still 
it  appears  that  those  living  on  Columbia  Street, 
anci  who  wish  to  go  east  to  the  main  or  busi- 
ness part  of  the  dty,  must  first  go  west  on  Co- 
lombia to  16th  Slreet,  and  then  north  or  south 
to  some  other  street  and  thence  east  to  the 
center  of  trade. 

The  Legislature  in  givinff  this  poWer  to  the 
dty  council  has  been  careful  to  guard  the  in- 
terest of  those  owning  property  on  a  street,  and 
before  it  can  be  dosed  it  must  appear  that  it 
will  be  of  benefit  to  the  dty,8ndnot  injurious  to 
the  owner  of  the  property  iJorderingon  the  street. 

While  many  of  the  witnesses  say  that  the  ap- 
pellants ought  not  to  complain  because  they 
are  not  injured,  the  fact  exists  that  the  ingress 
and  egress  to  and  from  their  houses  to  14th 
Street  is  closed  if  this  ordinance  of  the  city  is 
enforced,  and,  as  a  result,  when  they  wish  to 
travel  east  on  foot  or  in  a  vehicle,  they  must 
go  west,  leaving  14th  Street  behind,  and  travel 
to  15th  Street.  That  this  works  an  inconven- 
ience and  injury  to  the  lot-owners,  who  had  in 
the  first  place  but  two  modes  of  ingress  and 
egress,  is  too  plain  a  proposition  to  be  contro- 
verted; and  besides  the  fact  of  the  iojury  is 
established  upon  testimony,  not  in  effect 'dis- 
puted, as  to  the  great  inconvenience  that  must 
necessarily  result  to  the  owners  of  lots  border- 
ing on  this  street  and  lying  between  14th  and 
15th  Streets. 

The  case  of  Bailey  v.  JOulver,  found  in  13  Mo. 
App.  175,  is  the  strongest  case  referred  to  by 
counsel  for  the  appellee  in  support  of  the  right 
of  the  dty  to  close  this  street  either  for  its  own 
use  or  for  the  benefit  of  the  Louisville,  New 
Albany  &  Chicago  Riiilway  Company. 

In  that  case  a  deflected  alley  was  substituted 
for  a  straight  one,  and  the  court  in  substance 
said  that  this  change  was  as  harmless  to  the 
absolute  rights  of  the  parties  complaining  as 
if  the  obstruction  was  on  a  street  in  any  other 
part  of  the  city. 

The  rule  laid  down  in  that  case  accords  to 
the  owner  of  a  lot  abutting  on  a  public  street  a 
vested  right  to  the  easement,  onljr  in  so  far  as 
his  boundary  line  extends;  and  this  right,  says 
the  court,  "  is  as  fully  protected  against  inva- 
sion by  legislative  or  munidpal  age&cies  as  the 
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right  to  his  home  or  his  farm.  But  beyond  the 
limits  of  contiguity  with  his  lot,  his  rights  in 
the  easement  are  only  those  of  a  member  of  the 
public  at  large.  If  he  could  claim  more  than 
these  at  a  longitudinal  distance  of  fifty  feet 
from  his  lot,  he  could  claim  the  same  at  a  dis- 
tance of  a  mile  or  of  ten  miles." 

The  court,  in  the  case  dted,  was  using  this 
argument  in  reference  to  the  facts  of  the  par- 
ticular case  upon  the  idea,  as  said  in  the  opin- 
ion, that  "other  egress  being  still  provided  for 
them/'  etc. 

If  the  owner  is  confined  in  his  right  to  the 
enjoyment  of  the  easement  in  so  far  as  this  lot 
borders  on  the  street,  it  then  follows  that  the 
owners  of  these  lots  located  on  Columbia  Street 
between  14th  and  16th  Streets  may  be  denied 
all  access  to  their  lots  by  dosing  the  approach 
from  eadi  end  of  the  street,  and  the  only  rem- 
edy is  a  resort  to  an  indictment  upon  the  idea 
that  it  constitutes  a  public  wronc  and  not  a 
private  in  jury .  Nor  aoes  it  follow  because  this 
vested  right  to  the  easement  exists  to  enable 
him  to  approach  the  streets  running  north  and 
south  in  front  of  the  square  in  which  the  prop- 
erty is  located,  that  he  can  assert  the  same  ri^ht 
in  regard  to  all  the  other  streets  in  the  city. 
The  owner  hss  purchased  his  property  located 
on  a  street  where  his  approach  and  egress  are 
uninterceptedfrom  the  street  adjoining.  He 
has  an  outlet  east  and  west  and  no  other,  and 
to  close  either  or  both  m  a  private  injury  for 
which  he  should  have  redress,  unless  another 
way  is  created  that  affords  him  a  like  conven- 
ience; and  the  mere  fact  that  it  may  be  a  few 
feet  longer,  or  crooked  instead  of  straight,  i» 
not  such  an  invasion  of  his  rights  as  would  re- 
quire the  chancellor  to  interfere  or  give  to  him 
an  action  at  law  for  damages. 

In  tlie  case  of  dmith  v.  Boston,  7  Cush.  255, 
the  owner  of  lots  had  sued  the  city  for  dam- 
ages caused  by  the  discontinuance  of  a  part  of 
Market  Street.  On  the  trial  the  court  told  the 
jury  that  the  plaintiff  was  not  entitled  to  dam- 
ages because  neither  of  his  lots  abutted  on  that 
part  of  Market  Street  discontinued.  The  case 
went  to  the  Supreme  Court  of  the  State,  and  it 
was  held.  Chief  Justice  Shaw  delivering  the 
opinion,  that  the  direction  given  by  the  trial 
judge  was  proper,  and  that  the  inconvenience, 
if  any,  sustained  by  the  appellant,  was  not  such 
an  injury  as  entitled  him  to  damages  within 
the  true  intent  of  the  law. 

In  that  case  the  court  said:  '  There  is  obvi- 
ously a  difficulty  in  laying  down  a  general  rule 
applicable  to  all  cases,  but  as  the  petitioner 
had  free  access  to  all  his  lots  by  public  streets^ 
he  was  not  entitled  to  recover,  although  by  the 
change  he  was  obliged  to  go  somewhat  further 
than  he  otherwise  would;"  and  the  rule  there 
laid  down  was  followed  by  the  Missouri  case, 
that  the  daoQage  was  limited  to  some  estate 
bounded  on  that  part  of  the  highway  discon- 
tinued. 

It  must  be  conceded  that  the  two  cases  cited 
sustain  the  judgment  below  as  well  as  the  views 
of  counsel  appearing  in  this  court  for  the  city; 
but  after  giving  to  each  case  the  most  careful 
consideration,  we  are  unable  to  see  why  such 
an  injury  is  not  direct  and  specific  in  its  charac- 
ter and  easily  distinguished  from  remote  and 
contingent  nghts  that,  when  disturbed,  affect 
the  entire  public. 
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We  are  aware  that  the  injury  resulting  from 
%  public  nuisance  may  be  greater  in  degree  to 
one  citizen  than  another,  and  still  the  one  who 
is  the  greatest  sufferer  must  look  to  a  public 
prosecution  to  suppress  it;  but  where  the  dam- 
age is  direct  and  immediate,  such  as  depriving 
the  owner  of  property  bordering  on  a  street  or 
alley  of  the  rights  of  ingress  and  egress  by 
stopping  up  one  end  of  the  street  or  alley,  and 
providing  no  other  means  of  egress  to  other 
streets,  the  party  injured  is  entitled  to  his  ac- 
tion for  damages,  or  the  corporation,  whether 
municipal  or  private,  seeking  to  appropriate 
the  street  to  its  own  use,  must  resort  to  the  writ 
of  ad  quod  damnum  and  under  it  compensate 
the  owner  for  the  injury  sustained. 

This  court,  since  the  opinion  in  the  case  of 
JLexingUm  &■  0,  B,  Co.  v.  ApplegaU,  8  Dana, 
280,  was  delivered,  has  universsdly  held  that 
this  right  of  property  in  the  streets*^  is  as  invio- 
lable as  the  property  in  the  lots  themselves,  and 
the  case  of  Transylvania  University  y.  Leeing- 
ion,  8  B.  Mon.  27,  settles  the  rights  of  the  par- 
ties in  this  case. 

Id  discussing  the  constitutional  question  pre- 
sented in  that  case.  Chief  Justice  Robertson, 
speaking  for  the  court,  said:  ''As  a  private 
right  it  must,  like  that  of  vicinage,  be  limited 
by  its  own  nature  and  end;  that  is,  chiefly  by 
the  necessity  of  access  to  and  outlet  from  the 
ground  of  each  proprietor." 

This  right,  therefore,  is  not  to  be  determined 
hy  the  mere  fact  as  to  whether  the  property  af- 
fected by  the  obstruction  borders  immediately 
on  that  part  of  the  street  obstructed;  but,  has 
the  owner  been  deprived  of  convenient  access 
to,  and  outlet  from,  his  ground?  And  "Beyond 
some  such  general  limit,  as  to  each  proprietor  of 
ground  in  the  city,  the  streets  are  altogether 
public  highways,  and  subject  like  other  public 
roads  to  alteration,"  etc. 

It  was  expressly  held  in  the  Transylvania 
University  Case,  supra,  that  this  vested  right 
in  the  street  was  not  co-extensive  with  all  the 
streets  and  alleys  of  the  city,  but  that  **  the 
owner  of  grouna  on  any  street  in  Lexington 
has  a  right,  as  inviolable  as  it  is  indisputable, 
to  the  common  and  unobstructed  use  of  the 
contiguous  highway,  so  far  as  it  may  be  neces- 
sary for  afforcung  him  certain  incidental  ease- 
ments and  services  and  a  convenient  outlet  to 
other  streets.  A  nd  of  this  right  the  Legishiture 
cannot  deprive  him  without  his  consent  or  a 
just  compensation  in  money." 

If  in  the  nature  of  a  private  right,  and  9uch 
is  the  doctrine  recognized  by  this  court,  then 
any  obstruction  that  deprives  the  property 
holder,  in  a  case  like  this,  of  the  legitimate  use 


of  the  street  without  his  consent,  or  by  dua 
process  of  law,  is  in  violation  of  his  right  of 
property. 

We  are  not  to  be  understood  as  holding  that 
such  is  the  nature  of  the  right  vested  in  the 
property  holder,  as  to  prevent  any  change  or 
alteration  of  a  street  under  proper  legislative 
authority,  where  there  is  still  left  convenient 
and  reasonable  access  to  and  outlet  from  the 
ground  of  the  owner,  for  at  least  this  is  tbe  ri^ht 
he  acquires  in  the  streets  or  alleys  upon  which 
his  property  is  located.  Nor  is  It  a  question  as 
to  the  increased  or  diminished  value  of  his 
property  by  reason  of  an  improvement  that 
causes  the  obstruction.  His  property  might  be 
increased  in  value  by  obstructing  or  closing 
the  whole  street,  and  still  if  the  right  of  ingress 
and  egress  is  taken  from  him  wholly  or  par- 
tially, so  as  to  work  an  injury,  it  is  taking  pri- 
vate property  without  first  making  just  com- 
pensation. This  right  the  citizen  is  entitled  to, 
whether  he  travels  on  foot,  horseback  or  in  his 
carriage.  It  is  as  sacred  to  the  one  as  the  oth- 
er, and  the  fact  that  teams  are  not  used  on  the 
street  is  no  response  to  the  complaint  made. 

In  the  case  of  Fulton  v.  Short  Route  Bailioa/y 
Tramfer  Co.,  85  Ky.  640,  it  was  held  that  "the 
construction  of  a  railroad  on  a  street  was  not 
per  se  an  encroachment  upon  the  rights  of  the 
abutting  lot-owner,  but,  when  deprived  of  the 
reasonable  use  of  the  street  by  its  construction, 
he  may  ap*ply  to  the  courts  for  relief."  It  was 
there  held  that  the  construction  of  an  elevated 
railroad,  by  reason  of  the  manner  of  its  eleva- 
tion, was  not  an  unreasonable  obstruction. 
That  case  sustains  the  doctrine  announced  in 
this  case,  in  holding  that  individual  rights  will 
not  be  disregarded  that  public  benefits  may  ac- 
crue. 

The  consent  of  the  city  was  given  to  the 
Railroad  Company  for  the  reason,  no  doubt, 
that  the  improvement  to  be  made  by  the  use  of 
the  street  was  regarded  as  beneficial  to  the  city, 
and  in  this  view  of  the  case  the  appropriation 
by  the  Railroad  was  proper  if  the  rights  of 
others  were  not  affected  by  it.  As  the  case  is 
here  presented  the  city  has  deprived  the  ap* 
pellants  of  their  right  to  the  proper  and  neces- 
sary use  of  tbe  street  by  closing  it  for  the  ben- 
efit  of  the  Railroad  Company;  and  if  closed  by 
the  city  for  its  own  purposes,  the  same  consti- 
tutional question  would  arise.  Neither  could 
appropriate  the  street  to  the  injury  of  the  prop- 
erty holder  without  making  just  compensation. 

The  judgment  below  is  reversed,  with  directions 
to  dismiss  the  petition  of  the  city  and  the  an- 
swer and  cross  petition  of  the  Railroad  Com* 
pany  without  prejudice. 
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Solon  L.  WILEY 

INHABITANTS  OF  ATHOL. 
(....Mass.....) 

1.  A  g^uaranteey  by  one  Itamlshing  a 
vrater  sapply*  of  a  sufficient  supply  to  run  a 
oertaln  number  of  hydrants  at  the  same  time 
and  throw  full  streams  over  the  hisrheet  bulldlngB, 
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is  in  the  nature  of  a  condition  precedent,  the  per* 
f  ormance  of  whioh  is  neoessary  to  enable  him  to 
reoover  tbe  agreed  prioe  for  the  use  of  the  water 
for  any  period.. 
8.  When  a  eontraot  has  been  performed 
In  a  substantial  part  and  the  other  party 
has  voluntarily  accept  and  received  the  benefit 
of  the  part  perf ormauoe  knowing  that  the  con- 
tract is  not  beiofiT  fully  performed,  the  perform- 
ance of  the  residue  cannot  be  Insisted  on  as  a 
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oonditloii  preoedeot  to  payment  for  the  benefits 
reoelyed  from  the  part  perf ormanoe« 

3«  The  diMealty  of  determlntng  the 
mearare  of  ilmirngf^  for  failure  fuUy  to 
comply  with  the  terms  of  a  contract  for  a  water 
supply  will  not  prevent  a  substantial  part  per- 
formance from  changing  a  warranty  which  con- 
stitutes a  condition  precedent  into  an  independ- 
ent covenant. 

-4.  Damas^esi  siiirered  by  individvals  In 
their  property  by  reason  of  failure  to  fur- 
nish a  stipulated  supply  of  water  to  a  town  can- 
not be  taken  into  account  in  determining  the 
damage  to  the  town. 

^.  A  reocrapment  may  be  made  in  a  suit  for 
the  price  of  a  water  supply  under  a  contract,  of 
the  damages  sustained  from  plaintiff's  failure  to 
comply  with  the  terms  of  the  contract. 

4.  The  reoorda  of  the  votes  In  a  meetlncf 
of  stockholders,  reciting  that  the  object  of 
certain  works  was  to  improve  the  quality  of 
water  f  ui-nished  by  the  corporation,  are  admis- 
sible to  show  the  purpose  of  the  works  voted 
for,  where  at  the  time  of  this  meeting  the  con- 
troversy in  suit  had  not  arisen. 
(January  8,  1890.) 

ON  defendants'  exceptions.     Overruled, 
This  was  an  action  in  the  Superior  Court, 
Worcester  County,   to  recover  the  rental  of 
certain  hydrants,  furnished  under  a  contract 
<or  a  water  supply. 

The  facts  are  stated  in  the  opinion. 

Mesers.  Frank  P.  Oonldlnf^  and  £L  P. 
Smith,  for  defendants: 

The  question  whether  the  performance  of  a 
given  stipulation  in  a  contract  is  a  condition 
precedent  to  recovery  against  the  opposite  par- 
ty depends  upon  the  intention  of  the  parties,  to 
he  gathered  from  i)tt  language  of  the  individ- 
ual instrument  itself.  The  order  of  the  stipu- 
lations is  of  little,  if  any,  consequence. 

Hotoland  v.  /.Mch,  11  Pick.  161;  K-ntght  ▼. 
Jfew  Bngland  Worsted  Co.  2  Cush.  271,  286; 
mteliie  V.  Atkinson,  10  East,  295;  8eeger  v. 
Duthie,  8  C.  B.  N.  8.  63;  Crooekemiv,  Fletcher, 

1  Hurlst.  &  N.  912;  Lowbei*  v.  Bangs,  69  U.  8. 

2  WaU.  728  (17  L.  ed.  768);  Hare,  Cont.  587 
-etseq. 

The  cases  where  stipulations  and  covenants 
have  been  held  independent,  as  going  to  only 
A  part  of  the  consideration,  are  distinguishable. 
Those  cases  are  where  two  distinct  and  separ- 
able thines  are  promised  to  be  done, .  as  two 
aeparate  {neoes  of  property  to  be  conveyed  for  a 
gross  sum,  and  one  thing  is  done,  or  one  piece 
of  property  conveyed,  'and  the  other  not. 

P&rdaae  v.  Cole,  1  Wms.  Baund.  820,  noU  4, 
rule  8;  Sampson  v.  Somerset  Iron  Works  Co.  6 
Oray,  120;  Leighton  v.  Meseme,  117  Mass.  60; 
Knight  v.  New  England  Worsted  Co.  supra. 

The  following  cases  are  cited  upon  the  gen- 
^eral  propositionB  of  the  dependency  of  the  de- 
fendant's obligation  to  pay  the  price  upon  the 
performance  of  the  stipulation  m  question: 

Gates  V.  Ryan,  115  Mass.  596;  Hapgood  ▼. 
Bhaw,  105  Mass.  276;  Gardiner  v.  Corson,  15 
Mass.  500;  Kane  ▼.  Hood,  18  Pick.  281;  Smith 
T.  Brady,  17  N.  Y.  178;  MeHurin  v.  Stone,  87 
Ohio  8t  49;  Wiiharow  v.  Witherow,  16  Ohio, 
288;  OhampUnY.  Batoley,  18  Wend.  268;  Bar- 
ris  V.  Ligget,  1  Watts  &  8.  801. 

An  act,  the  performance  of  which  is  stipu- 
lated for,  cannot  be  apportioned. 
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EUen  V.  Topp,  6  Exch.  424;  Lotober  v.  Bangs, 
69  U.  8.  2  Wall.  728  (17  L.  ed.  768). 

It  is  a  distinguishing  characteristic  of  an  in- 
dependent covenant  or  stipulation  that  it  may 
be  paid  for  in  damages. 

Pordage  v.  CoU,  1  Wms.  Saund.  820,  noU 
(A  i. 

Meesrs,  W*  S.  B.  Hopkins  and  Frank 
Bnlkelejr  Smith,  for  plaintiff: 

Lord  Mansfield  laid  down  the  rule  to  be: 
"Where  mutual  covenants  go  to  the  whole  con- 
sideration on  both  sides,  they  are  dependent 
covenants,  the  one  precedent  to  the  other.  But 
where  thev  go  only  to  a  part,  where  a  breach 
may  be  paid  for  in  damages,  then  the  defend- 
ant has  a  remedy  on  his  covenant  and  shall  not 
plead  it  as  a  condition  precedent." 

Boone  v.  Eyre,  1  H.  Bl.  273.  note. 

In  support  of  our  contention  we  cite  gener 
aDy: 

Knight  v.  Neuf  Eng.  Worsted  Oo.  2  Cush. 
271-283;  Couch  v.  Ingersoll,  2  Pick.  292-800; 
Hopkins  v.  Young,  11  Mass.  802;  Tileston  v. 
NeweU,  18  Mass.  406;  Kane  v.  Hood,  18  Pick. 
281;  HowlandY,  Leacfi,  11  Pick.  154;  West  v. 
Piatt,  120  Mass.  421;  Boone  v.  Eyre,  2  W.  Bl. 
1812;  ffunlocke  v.  BtaekUftoe,  2  8aund.  156; 
BeUini  v.  Qye,  L.  R  1  Q.  B.  Div.  183;  Camp- 
hell  V.  Jones,  6  T.  R.  570;  Riteftie  v.  Aikins(m, 
10  East,  295;  Haveloek  v.  Geddes,  Id.  555;  Da- 
vidson V.  Gwynne,  12  East,  881;  Starerv.  Gor- 
don, 8  Maule  &  8.  308;  FothergiU  v.  Watson, 
8  Taunt.  576;  Behn  y.  Burness,  8  Best  &  8. 
751;  Afiery  ▼.  WiUson,  81  N.  Y.  841;  Lowber 
V.  Bangs,  69  U.  8.  2  Wall.  728  (17  L.  ed.  766^; 
Davison  v.  Vim  lAngen,  118  U.  8.  40  (28  L.  ed. 
885);  NornngUm  ▼.  Wright,  115  U.  8.  203  (29 
L.  ed.  868). 

In  several  of  the  above  cases  the  provision 
was  held  to  be  dependent,  and  a  condition  pre- 
cedent on  the  ground  that  it  went  to  the  es- 
sence of  the  contract;  and  in  a  charter-party 
case,  Norrington  v.  Wright,  supra.  Gray,  J., 
said:  "In  the  contracts  of  merchants,  time  is 
the  essence." 

The  town,  after  acceptance,  paid  the  rental 
of  the  hydrants  up  to  January,  1885,  that  is, 
for  seven  and  a  half  years  at  least. 

If  the  clause  is  nevertheless  construed  as  a 
condition  precedent,  the  defendants  waived  it 
by  such  acceptance  and  performance. 

Avery  v.  WUlson,  81  N.  Y.  841;  Behn  v. 
Burness,  8  Best  &  8.  751;  West  v.  Piatt,  120 
Mass.  421;  Thayer  y,  Wadsteorth,  19  Pick.  849; 
Pust  V.  DoiDie,  5  Best  &  8.  20. 

The  acceptance  of  the  works  after  trial,  and 
the  long  performance  of  the  contract  on  both 
sides,  amount  to  an  equitable  estoppel  in  pais 
against  the  defendants. 

Bigelow,  Estoppel,  4th  ed.  688. 

The  following  cases  are  in  point,  arising  aa 
they  do  on  all  sorts  of  contracts,  and  on  varied 
conditions  of  fact: 

Blake  v.  Exchange  Mut.  Ins,  Co.  12  Gray, 
271,  272;  Hooker  v.  Hubbard,  102  Mass.  288; 
Daniels  v.  Edwards,  72  Qh.  196;  Keyes  v.  Scan- 
Ian,  68  Wis.  845;  Ifew  York  L.  Ins.  Co.  v.  Eg- 
glesUm,  96  U.  8.  578-577  (24  L.  ed.  841.  843); 
Phcmix  Ins,  Co.  v.  Doster,  106  U.  8.  80-88  (27 
L.  ed.  65,  66);  Globe  Mut,  L,  Ins.  Co.  v.  Wolff, 
95  U.  8.  336  (24  L.  ed.  887). 

The  evidence  admitted  against  the  defend- 
ant's objection  was  rightly  admitted.    It  was 
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in  tbe  Dature  of  the  declaration  by  tbe  com- 
pany, which  ia  the  beneficial  plaintiff  here,  ac- 
companying its  acts,  which  were  relied  on  by 
tbe  defendants  as  admiseions  of  matter  material 
to  the  defense. 

Davis  V.  Gotmm,  128  Mass.  877;  Pease  ▼. 
Br&wn,  104  Mass.  291;  Perry  v.  Porter,  121 
Mass.  522;  Thaclt£r  ▼.  Phinney,  7  Allen,  146. 

Field*  J,,  delivered  tbe  opinion  of  the  court: 

The  couDsel  for  tbe  defendant  at  the  ar^- 
ment  waived  the  exception  taken  to  the  ruhng 
of  the  court  in  respect  fothe  quality  and  purity 
of  the  water  required  by  the  contract.  The 
most  important  exception  is  to  the  refusal  of  the 
court  to  rule  that  tbe  plaintiff,  in  order  to  re- 
cover, must  prove,  as  a  condition  precedent, 
that  dTiring  all  the  time  covered  by  the  dec- 
laration, a  sufficient  supply  of  water  had  been 
furnished  "  to  run  eight  hydrants  at  the  same 
time,  and  throw  full  streams  of  water  over  the 
highest  building  in  either  village  in  said  Town," 
and  to  the  instructions  given  upon  this  part  of 
the  case. 

The  presiding  Justice  apparently  was  of 
opinion  that  the  covenant  to  "furnish  said  Town 
at  all  times  with  a  full  and  ample  supplv  of 
water  from  said  hydrants  and  from  each  and  all 
of  them  for  the  purpose  of  extinguishing  fires," 
was  the  principal  covenant;  and  that  the  guar- 
anty of  a  sufficient  supply  '*to  run  eight  hy- 
drants at  tbe  same  time,  and  to  tiirow  full 
streams  of  water  over  the  highest  building  in 
either  village  in  said  Town,"  was  an  independ- 
ent collateral  stipulation;  and  that  if  the  prin- 
cipal covenant  or  the  guaranty  bad  not  been 
fully  performed,  this  would  not  defeat  the  ac- 
tion, but  the  defendant  could  recoup  any  dam- 
ages which  it  had  suffered  as  a  corporation  by 
reason  of  the  defective  performance.  The 
ruling  that  the  guaranty  was  an  independent 
stipulation  was  made  "on  a  proper  construc- 
tion of  the  contract  itself  and  on  the  evidence 
as  to  the  practical  construction  put  upon  it  by 
the  parties  themselves." 

The  evidence  was  that  the  contract  was  exe- 
cuted on  June  5,  1876,  the  selectmen  executing 
it  in  behalf  of  the  Town,  and  was  ratified  by  the 
Town  at  a  town  meeting  held  on  June  18,  1876. 
Subsequently,  at  a  town  meeting  held  on  July 
7,  1877,  the  committee  of  the  Town,  on  water 
supply,  made  a  report,  and  the  Town  then 
voted  to  "accept  the  waterworks,  so  far  as  re- 
lates to  their  use  by  tbe  Town  for  fire  purposes 
in  accordance  with  report  of  water  committee," 
etc.  This  report  stated  that  "the  committee 
have  located  for  use  of  the  Town  fifty  hydrants, 
twelve  of  which  are  double  and  thirty-eight 
single;  .  .  .  that  they  have  recently  witnessed 
a  trial  of  said  hydrants  with  hose  attached, 
nearly  all  of  them  proving  satisfactory,  and 
think,"  that  by  making  certain  changes  which 
had  been  as^reedupon,  and  "some other  changes 
which  the  committee  may  deem  desirable,  .  .  . 
the  Town  will  have  a  very  good  fire  service," 
over  that  part  of  its  territory  which  is  described 
in  the  report.  The  committee  recommends 
"  that  the  Town  by  vote  accept  the  said  hy- 
drants, under  tbe  terms  of  the  before-mentioned 
contract." 

There  was  evidence,  that  certain  "  changes 
had  taken  place  in  the  works  since  the  vote  of 
7th  of  July,  1877,"  which  to  an  extent,  greater 
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or  less,  improved  "  the  efficiency  of  the  work» 
over  and  above  what  they  originally  were." 

The  Athol  Water  Ck)mpany  was  incorporated 
under  Stat.  1877.  chap.  21,  and  it  purchased  aU 
the  property  of  the  partnership,  called  tbe 
Athol  Aqueauct  Company,  and  "had  succeeded 
to  all  the  rights  and  obligations  of  said  firm 
under  said  contract."  This  suit  waa  brought 
for  the  benefit  of  tbe  corporation  bv  the  sur- 
viving partner  of  the  firm  of  the  Athol  Aque- 
duct Company,  and  "it  waa  ag:eed  that  it  wa» 
correctly  brought  as  to  parties."  The  defend 
ant  apparentlv  has  enjoyed  the  use  of  the  water 
down  to  the  date  of  the  writ  at  least,  which  ia 
December  21,  1887;  and  it  has  paid  for  the  use 
of  it  down  to  January  1, 1885,  a  deduction  from 
the  agreed  price  having  been  made  for  the  half 
year  ending  January  1,  1884.  The  amount 
claimed  to  have  become  due  on  July  1,  1885, 
has  been  adjusted  in  some  manner  by  the  par- 
ties, and  the  suit  is  prosecuted  to  recover  for  the 
use  of  the  hydrants  from  July  1,  1885,  to  July 
1,  1887. 

The  plaintiff  offered  evidence  "that  during 
the  time  alleged  he  furnished  the  defendant 
Town  at  all  times  with  a  full  and  ample  supply^ 
of  pure  water  from  the  hydrants  referred  to  in 
the  contract,  and  from  each  and  all  of  them, 
for  the  extinguishing  of  flres,in  accordance  witb 
the  interpretation  of  said  contract  adopted  by^ 
the  court."  The  defendant  offered  evidence 
"that  the  supply  of  water  so  furnished  was  not, 
during  some  or  all  the  time  covered  by  the 
claim,  full  and  ample  in  quantity  or  pure  in 
quality  for  the  purpose  aforesaid,  and  accord- 
ing to  the  construction  of  tbe  contract  adopted 
at  the  trial."  There  was  also  evidence  "  that 
the  hydrants  would  not  at  any  time  during  the 
time  covered  by  the  claim  comply  with  the 
provision  as  to  throwing  eight  streams  of  water 
at  the  same  time  over  the  highest  building  in 
the  village." 

If  the  word  "guarantee,"  in  the  contract,  waa' 
used  in  any  technical  sense,  it  must  have  been 
used  for  warranty  or  warrant,  because  there  la 
no  contract  of  a  third  person  which  is  guaran- 
teed. If  it  be  taken  to  mean  the  same  as  war- 
rant, then  the  agreement  is  to  warrant  that  the 
specified  quantity  and  head  of  water  shall  be 
furnished. 

It  is  said  that  the  English  courts  make  a  dis 
tinction  between  a  warranty  in  a  contract  of 
sale  of  a  specific  chattel  when  the  title  passes 
unconditionally  by  the  contract,  and  the  war 
ranty  is  collateral  to  the  sale,  and  a  warranty  in 
an  executory  contract  of  sale  when  tbe  title  does 
not  pass  by  the  contract.  In  the  latter  case,  it 
is  said  that  by  the  English  law  the  buyer  can 
refuse  to  receive  and  accept  the  chattel  if  it 
does  not  conform  to  the  warranty,  but  that  in 
tbe  former  case  he  cannot,  although  he  may  re- 
cover or  recoup^bis  damages  for  breach  oi  the 
warranty.  By  our  law  the  buyer  can  rescind  a 
contract  for  breach  of  warranty  if  the  title  has 
passed,  and  can  return  the  chattel  or  refuse  to 
accept  it;  and  if  the  title  has  not  passed  by  tbe 
contract,  he  can  refuse  to  accept  the  chattel  if 
it  does  not  conform  to  the  contract  See 
Bryant  v.  Isburgh,  18  Gray,  607;  Moree  v. 
Brackett,  98  Mass.  205. 

In  an  executory  contract  to  sell  and  deliver 
in  the  future  certain  things  described  in  the 
contract,  the  things  to  be  delivered  must  be 
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gach  as  they  are  described^  and  a  warranty  of 
kind,  quantity  or  quality  m  such  a  contract  is 
only  an  agieement  that  the  things  delivered 
shall  be  of  the  specified  kind,  quantity  or  qual- 
ity; and  if  they  are  not,  the  buyer  can  refuse  to 
accept  ihem,  iJecause  they  are  not  what  he  has 
agreed  to  buy.  This  is  not  the  rescission  of  an 
executed  contract  by  the  buyer,  but  the  non- 
performance of  an  executory  contract  by  the 
seller. 

In  the  case  al  bar  the  g;naranty  may  be  con- 
sidered either  as  defining^hat  should  constitute 
'a  full  and  ample  supply  of  water/'  or  as  fixing 
a  minimum  below  which  the  supply  should  not 
be  permitted  to  fall;  but  upon  either  construc- 
tion, the  plaintiff  must  furnish  the  amount 
guaranteed  in  order  to  perform  his  part  of  the 
contract.  It  is  true  that  by  the  contract  the 
Aqueduct  Company  was  to  furnish  hydrants 
and  lay  down  water  pipes  and  keep  the  pipes 
and  works  connected  with  them  in  repair;  but 
as  these  things  were  necessary  in  order  to  enable 
the  company  to  furnish  the  water,  it  cannot  be 
held  that  the  defendant  would  be  liable  to  pay 
anything  for  these  if  the  water  was  not  fur- 
nifdied.  The  furnishing  of  the  water  was  the 
principal  thing  to  which  everything  else  was 
subordinate.  Bee  Baeon  ▼.  Parker,  187  Mass. 
d09. 

We  afiiree,  therefore,  with  the  defendant's 
counsel  in  his  contention  that  the  guaranty  was 
in  its  nature  a  continuing  condition  precedent, 
the  performance  of  which  was  necessary  to  en- 
able the  plaintiff  to  recover  semi-annually  the 
price  agreed  to  be  paid  for  the  use  of  the 
hydrants. 
'But  although  conditions  precedent  must  be 
performed  and  a  partial  performance  is  not 
sufficient,  yet,  when  a  contract  has  been  per- 
formed in  a  substantial  part,  and  the  other 
party  has  voluntarily  accepted  and  received  the 
benefit  of  the  part  performance,  knowing  that 
the  contract  was  not  being  fully  performed,  the 
latter  may  thereby  be  precluded  from  relying 
upon  the  performance  of  the  residue  as  a  con- 
dition precedent  to  his  liability  to  pay  for  what 
he  has  received  and  may  be  compelled  to  rely 
upon  his  claim  for  damages  in  respect  of  the 
defective  performance.  White  v.  Beeton,  7 
Hurist.  &  N.  42;  Behn  v.  Burnees,  8  Best  &  S. 
751;  Carter  v.  SeargiU,  L.  R  10  Q.  B.  564; 
Pust  V.  D&iioie,  5  Be&i  &  8.  20;  Jonaseohn  v. 
Toung,  4  Best  &  8. 296;  MiU  Dam  Foundry  v. 
Htytet/,  21  Pick.  417. 448;  Nornngton  v.  Wright, 
115  U.  8.  188(29  L,  ed.  868);  Heillnttt  v.  Hick- 
eon,  L.  R.  7  C.  P.  488.  See  Maryland  F,  A  M, 
Co,  V.  Lorentz,  44  Md.  218;  Sampson  v.  Som- 
erset Iron  Works  Co.  6  Gray,  120;  Kenworihy 
V.  Stevens,  182  Mass.  123;  Benjamin,  Sales,  4th 
Eog.  ed.  p.  547;  Leake,  Cont.  664. 

The  foundation  of  this  rule  undoubtedly  is 
that  it  would  be  unfair  that  a  patty  should  re- 
ceive and  keep  a  part  of  what  he  has  bargained 
for  and  pay  nothing  for  it,  because  he  has  not 
received  the  whole.  The  technical  reason  ^ven 
is  that  a  covenantee  or  promisee  must  be  held 
to  have  dispensed  with  the  performance  of  a 
condition  precedent,  as  such,  if,  with  knowl- 
edge that  the  condition  was  not  being  fully 
performed,  he  treats  the  contract  as  continuing 
and  takes  the  benefit  of  a  part  performance. 
There  are  difficulties  in  the  application  of  the 
rule,  particularly  in  determining  what  consti- 
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tutes  such  a  part  performance  as  will  chang» 
the  condition  precedent  into  an  independent 
agreement  It  seems  that  the  performano' 
must  be  of  a  substantial  part  of  the  contract 
and  that  the  acceptance  must  be  under  suci 
circumstances  as  to  show  that  the  party  accept 
log  knew  or  ought  to  have  known  that  the  con 
tract  was  not  being  fully  performed. 

There  is  a  further  difficulty  suggested  in  thi 
present  case,  namely,  that  the  contract  is  oi 
such  a  nature  that  there  is  no  satisfactory 
measure  of  damages  if  the  full  and  ample  sup- 
ply of  water  guaranteed  was  not  furnished. 
if  a  full  and  ample  supply  was  furnished, 
which  yet  did  not  come  up  to  the  finiaranty ,  the* 
damages  could  not  be  large.  Ii  the  supply^ 
was  not  full  and  ample  and  not  up  to  the- 
guaranty,  the  Town,  unless  it  had  precluded 
itself  by  an  acceptance  of  the  works,  could  at 
any  time  have  given  notice  to  the  Aqueduct 
Company  and  have  refused  thereafter  to  receive 
the  water  and  to  accept  a  part  performance  of 
the  contract.  If  the  supply,  such  as  it  was, 
was  a  substantial  benefit  to  the  Town,  and  the 
Town  continued  to  receive  and  use  it  knowing 
that  it  was  less  than  the  company  had  agreed 
to  furnish,  the  Town  ought  to  pay  something 
for  what  it  has  received. 

There  is  a  provision  in  the  contract  that  after 
the  expiration  of  fifteen  years,  and  within  the 
term  of  twenty-fivQ  years,  the  company  will 
sell  and  transfer  its  rights,  title  and  interest  in 
the  reservoir  and  in  the  pipes  and  other  prop- 
erty connected  therewith,  to  ^e  Town,  at  a 
valuation  to  be  determined  by.  three  competent 
and  disinterested  men.  The  works  are  prop- 
erty and  have  been  treated  by  the  parties  as 
property,  the  value  of  which  can  be  estimated. 
Wo  have  no  doubt  that  the  value  of  the  use  of 
the  hydrants  by  the  Town  could  be  estimated 
by  a  jury,  if  the  contract,  instead  of  defining 
the  price,  had  provided  that  a  reasonable  price- 
should  be  paia  If  the  Town  has  received  a 
supply  of  water,  which  was  found  to  be  useful 
for  the  purposes  of  extinguishing  fires,  but 
which  was  less  than  the  supply  which  the  com- 
pany agreed  to  furnish,  we  have  no  doubt  that  it 
would  be  competent  for  a  Jury  to  determine  the 
difference  in  value  between  the  supply  actually 
furnished  and  that  agreed  to  be  furnished.  If 
the  Town  had  paid  the  company  the  stipulated 
price,  and  then  had  brought  suit  to  recover 
damages  because  the  supply  of  water  had  not 
been  what  the  company  had  agreed  to  furnish,  it 
cannot  be  said  that  it  would  be  imp05«siblc  to 
estimate  the  damages.  This  case,  we  think, 
cannot  be  taken  out  of  the  rule  we  have  stated 
on  the  ground  that  damage  for  the  breach  of  a 
contract  could  not  be  estimated  if  the  guaranty 
is  regarded  as  an  independent  agreement. 

Although  the  exceptions  do  not  show  that  the 
company  furnished,  during  all  the  time  al- 
leged, a  full  and  ample  supply  of  water  for  ex- 
tinguishing fires,  yet  we  think  it  appears  that 
the  supply  was  such  as  to  be  substantially  use- 
ful for  that  purpose,  and  was  received  and  used 
by  the  Town  with  knowledge  of  the  deficiency 
in  the  supply,  if  there  were  a  deficiency,  and 
without  any  intimation  to  the  Aqueduct  Com- 
pany or  to  the  Water  Company  that  it  refused 
to  receive  and  accept  the  water  in  part  per- 
formance of  the  contract.  On  the  facts  which 
appear,  we  think  that  the  court  was  right  in 
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lioldiDff  that  the  guaranty  during  the  time 
<coverca  by  the  declaration  must  l^  treated  as 
having  become  in  effect  an  independent  agree- 
ment for  the  breach  of  which  damages  might 
be  recouped  in  the  action. 

The  measure  of  damages  was  the  difference 
t)etween  the  value  of  the  supply  of  water  act- 
ually furnished  and  of  that  which,  by  the  con- 
tract, should  have  been  furnished,  estimated 
with  reference  to  the  uses  for  which  it  was 
furnished.  Upon  the  question  of  these  dama- 
gea,  the  exceptions  do  not  state  that  the  de- 
fendant offered  any  evidence  except  that  the 
supply  furnished  was  not  full  and  ample,  and 
was  not  equivalent  to  the  amount  guaranteed. 
The  ruling  that  the  damages  suffered  by  indi- 
viduals in  their  property,  by  reason  of  the  fail- 
ure to  furnish  the  stipulated  supply,  could  not 
^  taken  into  account,  was  undoubtedly  cor- 
rect The  court  also  ruled  that  the  Town 
might  "recoup  any  damages"  it  had  suffered  as 
a  corporation  by  reason  of  the  failure  to  fur- 
nish a  full  and  ample  supply,  and  also  that  it 
might  "avail  itself  of  the  breach  of  the  so-called 
guaranty  and  of  other  independent  stipulations 
in  the  contract  to  be  performed  by  the  plain- 
tiffs in  reduction  of  damages."  This  ruh'ng  is 
•correct  as  far  as  it  goes.  If  the  defendant  de- 
sired a  more  specific  statement  of  the  nature  of 
the  damages  which  might  be  recouped,  or  of  the 
-evidence  which  would  be  competent  to  prove 
such  damages,  we  think  that  the  defendant 
should  have  offered  evidence  and  requested 
suitable  rulings. 

It  appeared  in  evidence  that  in  1882  or  1883 
the  Athol  Water  Company  laid  water  pipes 
towards  Cut-Throat  Brook,  and  in  18S4  pro 
•cured  tlie  passage  of  Stat.  1884,  chap.  189,  and 
afterwards  erected  a  pumpins^  s-tation  at  Silver 
Lake  and  "connected  it  wilh  its  aqueduct, 
l)ut  soon  abandoned  it."  The  defendant's 
counsel  in  reply  to  an  inquiry  by  the  court 
stated  that  he  should  contend  that  these  acts 
were  an  admission  by  the  corporation  and  by  the 
plaintiff  Wiley,  who  was  then  its  president,  of 
the  insufliciency  of  the  supply  as  to  quantity 
and  quality,  then  being  furnished  to  Athol  un- 
der the  contract." 

The  plaintiff's  counsel  offered  in  evidence 
the  records  of  the  meeting  of  the  stockholders 
of  the  corporation,  "to  show  by  the  votes  then 
passed,  that  the  object  of  laying  the  pipes 
towards  Cut-Throat  Brook,  and  of  taking 
the  water  of  Silver  Lake,  was  to  improve  the 
quality,  and  not  to  increase  the  quantity,  of  the 
water."  The  court  admitted  the  record  of 
the  votes  "which  recited  in  substance  that  the 
object  of  said  acts  was  to  improve  the  quality  of 
the  water." 

The  acts  of  the  corporation  were  not  the  acts 
of  its  president,  and  we  are  not  clear  that  evi- 
dence of  these  acts  was  competent  for  the  pur- 
pose contended  for  by  the  defendant;  but  if  it 
was,  we  cannot  say  that  the  records  were  not 
properly  *  admitted  to  show  the  purpose  for 
which  these  acts  were  done.  The  votes  con- 
tained a  declaration  of  the  purpose  of  the  cor- 
poration in  ordering  the  acts  done.  The  dec- 
laration of  the  purpose  is  a  part  of  the  doings 
of  the  corporation  by  the  authority  of  which 
the  acts  were  done.  It  does  not  appear  that 
at  the  time  these  votes  were  passed,  the  present 
controversy  had  arisen.  Apparently  it  is  the 
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common  case  of  declarations  accompanying 
acts  which  tend  to  explain  or  qualify  the  mean- 
ing of  the  acts,  and  which  are  considered  as  a 
part  of  the  resgesta. 
Exceptions  tnerruled. 


P.  8.  MURRAY  0t  ak 

V, 

Peter  ROBERTa 


1.  Foreifirn  ereditoni  who  acknowledg;e 
the  receipt  of  a  ^'dividend  in  matter  of 
oompoflitlOD^^  in  ease  of  a  certain  insolveiit,  there- 
by reoognize,  ratify  and  submit  to  the  insolvenoy 
prooeedings  so  as  to  become  bound  thereby  in  the 
same  manner  as  if  they  were  residents  of  the 
State. 

8.  A  claim  is  proved  within  the  meaning  of 
Mass.  Pub.  Stat.,  fifi  80  and  81,  relating  to  the  dis- 
charge of  claims  proved  m  insolvency  proceed- 
ings, when  the  creditor,  with  f  u]]  notice  of  all  that 
has  been  done,  has  accepted  a  dividend  declared 
thereon  although  the  only  proof  of  the  claim  and 
the  amoimt  thereof  was  the  schedule  of  crediton 
filed  by  the  Insolvent. 

(January,  1800.) 

APPEAL  from  a  judgment  of  the  Superior 
Ck>urt,  Worcester  County,  in  tavor  of  de- 
fendant on  agreed  facts,  in  an  action  for  amount 
due  on  account.    Affirmed, 

The  defense  was  a  discharge  in  insolvency 
proceedings. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Arthur  BL  Tall  and  William  A* 
Gile,  for  plaintiffs: 

The  proof  of  the  claim  is  the  basis  of  juris- 
diction of  the  court  of  insolvency  to  discharge 
a  debt  of  a  citizen  of  another  State. 

Clay  V.  Smith,  28  U.  8.  8  Pet.  411  (7  L.  ed. 
723). 

The  acceptance  of  a  dividend  after  the  dis- 
charge is  granted  does  not  give  jurisdiction  to 
the  court  before  the  discharge  is  granted,  un- 
less the  claim  is  proved. 

Ibid. 

In  CJioteau  v.  Riehnrdson,  12  Allen,  865,  the 
court  decides  that  a  resident  of  another  State 
can  recover  judgment  and  have  the  execution 


NoTX.~j7i«oloenc]/,  fortian  cred(torv  bovmd  tiy  Oom-' 
posttvon  Act, 

That  foreign  creditors  waive  their  rlffht  to  objeot 
that  as  to  their  debt  the  law  relating  to  composi- 
tion with  creditors  is  unconstitutional,  see  Bigelow 
V.  Pritchard,  21  Pick.  169;  Fisher  v.  Currier,  7  Met. 
424;  Gilbert  v.  Hebard,  8  Met.  129;  dark  v.  Hatch,  7 
Gush.  455 ;  Marsh  v.  Putnam,  8  Gray,  66L 

In  so  far  as  the  cases  of  Bllmberly  v.  Ely,  6  Pick. 
440,  and  AgneW  v.  Flatt,  16  Pick.  417,  uphold  the  doc- 
trine that  a  foreign  creditor  who  voluntarily  proves 
his  debt  and  receives  his  dividend  in  insolvency 
proceedings  is  not  barred  by  the  discharge,  they 
are  in  conflict  with  the  later  decisions.  See  Beal  v. 
Burchstead,  10  Gush.  628. 

The  debt  referred  to  in  Stat.  1884,  chap.  238,  9  9,  Is 
tho  original  debt;  and  when  this  can  not  be  cnforoed 
by  suit,  that  which  Is  purely  iueldental  thereto,  or 
which  may  be  made  incidental  by  a  decree  of  the 
'  court,  cannot  be  enforced.  McReown  v.  Oumey« 
6  New  Eng.  Rep.  666, 147  Mass.  195. 


See  also  16  L.  R.  A.  159;  28  L.  R.  A.  451. 
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nm  against  the  goods  and  estate  of  the  debtor, 
jifter  the  discharge  of  the  debtor. 

InJouTTieay  v.  Gardner,  11  Gush.  856,  the 
<x>urt  says  a  nonresident's  debt  is  discharged  by 
the  fact  that  the  creditor  has  voluntarily  proved 
his  debt  and  become  a  party  to  insolvency  pro- 
ceedings under  the  laws  of  this  State,  citing 
Clay  V.  Smith,  w/gra. 

We  do  not  overtook  the  decision  in  KruMU%  v. 
Bokle»,  6  New  Eng.  Rep.  82, 146  Mass.  413,  in 
Tc^hich  this  court  has  more  recently  considered 
the  effect  of  the  acceptance  of  a  dividend  in 
-composition  upon  the  constitutional  rights  of 
the  creditor  whose  contract  was  made  before 
the  Composition  Act  was  pas.^ed. 

This  is  the  construction  of  the  Composition 
Act  as  affecting  citizens  of  this  State  who  proved 
their  claims  and  took  a^dividend  therefor.  It 
does  not  cover  the  point  raised  in  this  case,  of  a 
nonresident  who  has  not  proved  his  claim;  and 
the  same  is  true  of  MeKeown  v.  Qurney,  6  New 
fine.  Rep.  566,  147  Mass.  192. 

lSi8ylt>egter  Y.Damiger,  82  Fed.  Rep.  1,  it 
was  decided  that  a  nonresident,  who  comes  into 
court  to  enforce  a  vendor's  lien  in  the  State  and 
court  wherein  the  insolvency  proceedings  are 
held,  and  obtains  the  sum  due  thereon,  does 
cot  thereby  become  a  party  to  the  insolvency 
proceedings,  so  as  to  be  concluded  by  the  debt- 
or's discharge. 

Jfesffv.  Rice,  King^  &  Rice,  for  defend - 
■ant: 

It  must  be  admitted 'that  the  plaintiffs,  beinff 
lesidenta  of  another  State,  cannot  be  deprived 
of  their  right  to  sue  on  the  contract  with  the 
defendant  without  their  consent. 

Guernsey  v.  Wood,  130  Mass.  503,  504. 

The  case  of  EustU  v.  BoUee,  6  New 'Eng. 
Rep.  82,  146  Mass.  418,  is  exactly  in  point. 

The  case  of  Olay  v.  Smith,  28  U.  S.  8  Pet. 
411  (7  L.  ed.  723),  is  also  in  point. 

Knowltoiif  J,,  delivered  the  opinion  of  the 
court: 

It  has  repeatedly  been  decided  that  .'a  resi- 
dent of  another  State  who  voluntarily  submits 
himself  to  the  jurisdiction  of  a  court  of  insol- 
vency, by  provmg  his  claim,  or  otherwise  par- 
ticipating in  the  proceedings,  waives  his  right 
to  object  that  the  Legislature  of  the  State 
which  created  the  court  has  no  constitutional 
tight  to  pass  a  statute  which  will  discharge  his 
debt.  Clay  v.  Bmiih,  28  U.  S.  8  Pet.  411  (7  L. 
cd.  728);  Jotimeay  ▼.  Gardner,  11  Gush.  855; 
EusUsy.  Boile*,e  NewEng.  Rep.  82, 146  Mass  .41 8. 

The  plaintiffs  were  dmy  notified  of  the  pen- 
dency of  insolvency  proceedings  against  the 
defendant  in  this  Commonwealth,  and  of  his 
proposal  of  compodiion  with  his  creditors, 
.and  of  the  order  of  a  dividend  on  the  offer  of 
composilion;  and  they  wrote  to  the  register  of 
insolvency  requesting  him  to  remit  the  amount 
ot  their  dividend.  On  his  refusal  to  send  It 
without  having  their  receipt  for  it,  they  sent 
him  a  receipt  which  expressly  acknowledged 
that  they  received  the  amount  as  a  "dividend 
in  matter  of  composition,  case  of  Peter  Rob- 
-erts.  insolvent  debtor." 

This  was  a  recognition  by  the  plaintiffs  of 
•the  insolvency  proceedings,  and  a  ratiflcatien 
of  them  and  submission  to  them,  so  far  as  they 
purported  to  make  the  plaintiffs  parties  en  titled 
to  share  in  the  distribution  of  assets.  The  case  | 
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is  brought  within  the  principle  laid  down  in 
Eustis  V.  Bolles,  supra. 

The  plaintiffs  could  not  avail  themselves  of 
the  advantages  resulting  from  the  proceedings 
in  insolvency  without  submitting  themselves 
to  the  consequences  which  the  law  imposes  on 
such  creditors.  If,  therefore,  by  the  terms  of 
our  Statute,  their  debt  is  discharged,  the  Stat- 
ute is  as  binding  upon  them  as  if  they  had  been 
residents  of  this  CommonweaUh. 

It  is  argued  that  a  discharge  in  insolvency 
d03S  not  in  terms  affect  forei^  creditors  unless 
thev  have  proved  their  claims,  even  though, 
under  Stat.  1884,  chap.  236,  they  have  partici- 
pated in  the  proceedings,  and  nave  accepted 
a  dividend.  And  it  is  said  that  the  plaintiffs 
did  not  prove  their  claim.  The  language  of  the 
discharge  covers  all  ''debts,  which  have  been 
or  shall  be  proved"  against  the  debtor's  estate, 
thus  including  debts  proved  after  the  discharge 
is  granted.    Pub.  Stat.  chap.  157,  g  80. 

Until  the  passage  of  Stat.  1884,  chap.  286, 
none  but  creditors  who  had  proved  their  claims 
could  receive  a  dividend,  and  a  claim  was  said 
to  be  proved  only  when  it  had  been  allowed  bv 
the  court,  upon  presentation  supported  by  affi- 
davit in  the  form  required.  It  is  only  in  that 
sense  that  the  word  "proved"  is  now  used  in 
most  parts  of  the  Statute.  But  the  question 
arises  whether,  in  the  application  of  §§  80  and 
81  of  Pub.  Stat.,  chap.  157,  to  a  case  like  the 
present,  it  is  not  used  in  a  broader  sense.  In 
construing  the  discharge,  can  the  claim  of  the 
plaintiffs  be  said  to  have  been  proved  against 
the  defendant's  estate?  That  was  done  which 
obtained  for  them  a  dividend  from  the  estate. 
The  presentation  of  their  claim  by  the  defend- 
ant m  his  schedule,  and  their  acceptance  of 
the  benefits  accruing  under  Stat.  1884,  chap. 
236,  was  equivalent  in  its  results  to  a  formal 
proof  of  their  claim  under  the  former  Statute. 
To  hold  that  their  claim  was  not  proved,  would 
be  to  permit  a  foreign  creditor  to  have  all  the 
advantages  open  to  creditors  residing  in  our 
own  State,  without  making  them  liable  to  have 
their  debts  discharged,  it  seems  to  us  that, 
when  the  defendant,  under  Stat.  1884,  chap. 
286,  presented  to  the  court  a  schedule  of  his 
creditors  containing  the  name  and  residence  of 
the  plaintiffs,  and  the  amount  of  their  debt; 
and  when,  under  the  law,  they  were  notified 
of  all  the  proceedings  looking  to  a  composition 
with  the  creditors  and  to  a  discharge  of  the  de- 
fendant; and  when  the  schedule  was  treated  by 
the  court  as  a  sufficient  verification  of  their 
debt  to  warrant  a  dividend  upon  it;  and  when 
the  dividend  was  made  and  deposited  in  the 
registry  of  the  court  for  the  plaintiffs  and  they 
were  notified  of  it;  and  when  they  afterwards, 
knowing  all  that  had  been  done,  availed  them- 
selves of  the  proceedings  and  accepted  the 
dividend.^their  debt  must  be  deemed  to  have 
been  proved  within  the  meaning  of  g§  80  and 
81  of  Pub.  Stat.,  chap.  157. 

Such  a  construction  of  these  sections  is  in 
accordance  with  the  true  spirit  and  intent  of 
the  law,  and  gives  this  part  of  the  Statute  a 
proper  application  to  facts  which  could  not  ex- 
ist under  the  law  in  force  at  the  time  it  was 
enacted. 

On  the  facts  agreed,  the  plaintiffs'  debt  it 
barred  by  the  discharge  in  insolvency. 

JudgmerU  affirmed. 
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A.  0.  SHAW,  Admr.  de  bonis  non, 

V, 

Loman  A.  SMITH.  Admr. 


( : 


Anote  payable  to  the  **  estate  **  of  »  certain 

peraoD,  deoeased,  or  order,  is  not  invalid  aa  a 
promiasor/  note  for  want  of  a  suScleotly  definite 
payee. 

(November  27, 1880.) 

ON  plaintiff'B  exceptions.  Sustained. 
This  was  an  action  brought  in  the  Superior 
Court,  Hampshire  County,  by  A.  C.  Shaw,  as 
administrator  de  bonis  non  oi  the  estate  of  F. 
B.  Bridgman,  against  Loman  A.  Smith,  admin- 
istrator of  the  estate  of  Eugene  Bridgman,  upon 
the  following  described  instrument: 

$126.00.  Belchertown,  July  19,  1878. 

For  value  received,  I  promise  to  pay  F.  B. 
Bridgman's  estate  or  order  one  hundred  twenty- 
six  dollars  on  demand,  with  interest  annually. 
Eugene  Bridgman. 

Witness:  A.  Bridgman. 

Judgment  was  given  bv  the  court,  sitting 
without  a  Jury,  in  favor  of  defendant,  on  the 
ground  that  me  instrument  was  not  a  promis- 
sory note  and  was  therefore  barred  by  the  Stat- 
ute of  Limitations;  whereupon  plaintiff  ex- 
cepted. 

Mr,  R«  W.  Lyman,  for  plaintiff: 

That  is  certain  which  can  be  made  certain. 

Broom,  Legal  Maxims,  7th  ed.  622. 

This  rule  has  been  applied  to  sustain  a  deed, 
In— 

Hamilton  ▼.  Pitcher,  58  Mo.  884;  Hogan  v. 
Page,  69  U.  S.  2  Wall.  607  (17  L.  ed.  854) ; 
Ready  v.  Kearsley,  14  Mich.  225;  SJiav)  v.  Loud, 
12  Mass.  447. 

The  payee  may  be  supplied  by  necessary  and 
natural  intendment 

Bex  V.  BandaU,  Kuss.  &  R  C.  C.  195;  Chitty, 
Jr.  BUls,  838. 

A  bill  addressed,  not  to  any  particular  per- 
son, but  merely  to  a  particular  house,  will  be 
sufficiently  certain. 

Gray  v.  Milner,  8  Moore  (C.  P.)  90,  8  Taunt. 
789. 

A  mistake  in  the  name  of  the  intended  payee, 
as  giving  bim  the  wroDff  description,  if  there  is 
DO  doubt  who  was  intended,  will  be  immaterial. 

Rex  V.  Jioz,  6  Taunt.  825. 

If  the  instrument  furnishes  the  means  by 
which  the  payee  can  be  certainly  ascertained, 
it  is  sufficient;  therefore  if  a  note  l)e  made  pay- 
able to  the  administrator  of  the  estate  of  A,  it 
will  be  good. 

Adums  V.  King,  16  Dl.  169;  Moody  v.  Thret- 
held,  18  Ga.  55. 

Li  Bacon  v.  Fitch,  1  Root,  181,  a  note  paya- 
ble "to  the  heirs  of  A,"  who  was  then  alive, 
was  held  sufficient. 


If  the  instrument  in  suit  is  not  a  promissoiT' 
note  at  common  law,  it  is  such  within  the  mean* 
ing  of  the  Statutes,  chap.  197,  the  term  "prom- 
issonr  note"  there  being  equivalent  to  tho- 
words  "any  note  in  writing,"  those  being  the 
words  first  used  (Stat.  1786,  chap.  52,  §  5);  and 
no  change  in  the  meaning  was  intended  by  the- 
use  of  the  term  "promissory  note." 

GrinneU  ▼.  Baxter,  17  Pick.  886;  Com.  v. 
Whitney,  1  Met.  21;  Sihley  ▼.  Phelps,  6  Cash. 
172;  Daggett  v.  Daggett,  124  Mass.  149;  Almr 
▼.  Winslow,  126  Mass.  842;  Sigoumey  v.  Seoery, 
4  Cush.  176;  PitU  v.  Holmes,  10  Cush.  98. 

Mr,  C.  L.  Gardner,  for  defendant: 

There  is  no  sufficiently  designated  payee  in 
the  instrument  declared  on,  and  therefore  it 
lacks  one  of  the  essential  elements  of  a  promis- 
sory note.  •" 

Considering  the  variety  of  meanings  whiclk 
attach  to  the  word  "estate,"  and  the  uncertain- 
ty on  the  face  of  the  instrument  as  to  whether 
F.  B.  Bridgman  was  living  or  dead  at  the  time 
it  was  made,  it  is  unreasonable  to  contend  that 
the  words  "F.  B.  Bridgman's  estate"  necessari- 
ly mean  his  personal  representatives. 

1  Daniel,  Neg.  Inst.  ^  100;  1  Parsons,  Note* 
and  Bills,  p.  84;  1  Wait,  Act.  and  Del  art.  8, 
p.  589;  Lyon  v.  Mars/taU,  11  Barb.  241;  TittU- 
T.  Thomas,  80  Miss.  122;  Bennington  t.  Dins- 
more,  2  Gill,  Z^,  Bowles  v.  Lambert,  54  Dl.  287. 

0.  Alleiit  J,,  delivered  the  opinion  of  the 
court: 

After  providing  that  the  ordinary  limitation 
of  actions  of  contract  shall  be  six  years,  it  is- 
enacted  in  Pub.  Stat.,  cbap.  197,  §  6,  that  "none 
of  the  foregoing  provisions  shall  apply  to  an 
action  brought  upon  a  promissory  note  signed 
in  the  presence  of  an  attesting  witness,  if  the 
action  is  brought  by  the  original  payee  or  by^ 
his  executor  or  administrator?'  and  by  ^  7.  such 
an  action  may  be  brought  within  twenty  yeara 
The  defendant  contends  that  the  instrument 
sued  on  is  not  a  promissory  note,  for  want  of 
a  sufficiently  dennite  payee,  and  he  cites  twa 
decisions  which  sustain  him  in  this  contention: 
Lyon  V.  Ma/rsMU,  11  Barb.  241;  Tittles.  Thom^ 
as,  80  Miss.  122. 

But  we  think  this  is  too  strict  an  application 
of  the  doctrine  tbat  the  person  to  whom  a  note 
is  pavable  must  be  clearly  expressed.  It  is  an 
equally  general  rule  that  it  is  sufficient  if  there 
is  in  fact  a  payee,  who  is  so  designated  that  he 
can  be  ascertained.  Stoiy,  Bills  and  Notes, 
§86. 

The  illustrations  of  the  manner  in  which  this 
rule  has  been  applied  are  numerous.  Thus, 
written  promises  have  been  held  to  be  valid 
notes  or  bills  of  exchauffe,  though  made  paya- 
ble to  bearer  {Grant  v.  Vatighan,  8  Burr.  1516), 
or  to  persons  designated  simply  by  their  office, 
without  naming  them;  e.  g.,  the  treasurer  of 
the  First  Parish  in  H.,  or  his  successor  in  said 


KoTK.— Omnmeroiol  paper,  vayaJbU  to  estate. 

It  has  been  held  perml&islble  In  oommerclal  paper 
to  make  it  payable  to  a  deceased  pcr8on*B  estate,  in- 
asmuch  as  this  would  be  equivalent  to  making  it 
payable  to  his  personal  representatives.  Hendricks 
V.  Thornton,  45  Ala.  aOO;  TIedeman,  Com.  Paper,  39. 

Such  desoriptJon  of  the  payee  Is  suflloiently  clear, 
for,  under  the  Statutes  of  Administration,  all  choscs 
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in  action  belonging  to  the  estate  of  a  deceased  per- 
son are  payable  to  the  personal  representatives. 
But  the  weight  of  authority  is  against  this  view. 
Tittle  V.  Thomas,  30  Miss.  122;  Bowles  v.  Lambert^ 
64  Rl.  239;  Lyon  v.  Marshall,  11  Barb.  248. 

Ck>mmercial  paper  may  also  be  made  payable  te 
"  the  heirs  of  A,"  or  to  *'  A  or  his  heirs,"  event 
though  A  should  then  be  alive.  Bacon  v.  Fitch,  1^ 
Boot,  181:  Knight  v.  Jones,  21  Mich.  ICl. 


Roo  also  12  L.  R.  A.  483. 
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•ofBoe  (Bwk  ▼.  Merrick,  8  Allen.  128);  the  tnis- 
tees  of  a  particular  church  {Noxon  y.  Smith, 
127  Mass.  485;  Holmei  v.  Jagues,  L.  R.  1  Q.  B. 
876);  the  manager  of  the  ProTiocial  Bank  of 
England  (Bobertson  ▼.  Bheward,  1  Man.  &  G. 
611);  the  treasurer  general  of  the  Royal  Treas- 
ury of  Portugal  (8oare9  ▼.  Glyn,  8  Q.  B.  24); 
the  executors  of  we  late  W.  B.  {Hamilton  v. 
A9ton,  1  Car.  &  K.  679);  the  administrators 
of  a  particular  estate  (Moody  ▼.  Threlkeld,  18 
<^.  55;  Adams  r.  King,  16 111. 169);  the  trustees 
acting  under  the  will  of  the  late  Mr.  W.  B. 
{Megginson  v.  Earper,  2  Gromp.  &  M.  822);  also 
to  the  heirs  of  a  particular  perM>D,  even  though 
that  person  was  liying  at  the  time  {Baeon  r. 
Fitch,  1  Root,  181;  Loekwood  v.  Jesup,  9  Conn. 
272;  Oox  ▼.  Beltzkooeer,  11  Mo.  142);  to  a  busi- 
ness name  adopted  by  the  person  in  interest 
iBryarU  v.  Ea$tman,  7  Cusn.  Ill;  Brown  ▼. 
Parker,  7  Allen.  887);  and  to  the  steamboat  Juda 
and  owners.    Moore  ▼.  Andenon,  8  Ind.  18. 

So  a  bill  which  was  indorsed  to  a  person  who 
was  already  deceased  was  held  valid  in  the 
hands  of  his  legal  representatiyes.  Murray  ▼. 
Ean  India  Co.  5  Bam.  &  Aid.  201 

More  literally  in  point  in  the  present  case, 
and  directly  opposea  to  the  two  decisions  relied 
on  by  the  aefendant,  are  Peltier  v.  BaMUion^ 


45  Mich.  884|  where  a  written  promise,  paya- 
ble to  the  order  of  J.  V.  Meblinfl;'s  estate,  was 
held  to  be  a  good  note,  and  Me  Kinney  y.  Bar- 
ter, 7  Blackf.  885,  which  is  substantially  simi- 
lar. See  also  Storm  y.  Stirling,  8  £1.  &  Bl. 
882,  8,  a  tub  nom.  Oome  v.  Stirling,  6  £1.  & 
Bl.  888:  Tatee  v.  ITask,  8  0.  B.  K.  S.  581,  where 
a  promise  to  the  officer  for  the  time  being  of  a 
society  was  held  too  indefinite,  though  the  gen- 
eral rule  as  applied  in  other  cases  was  recog- 
nized. 

In  the  case  before  us  the  promise  was  to  pay 
to  F.  B.  Bridgman's  estate  or  order.  He  was 
dead,  and  administrators  had  been  appointed. 
There  could  be  no  doubt  that  the  promise  wab 
intended  to  be  one  of  which  the  administrators 
could  avail  themselves.  They  were  in  exist- 
ence, and  were  ascertainable.  If  the  adminis- 
trators of  his  estate  had  been  made  the  payees, 
without  naming  them,  there  can  be  no  shadow 
of  question  that  it  would  have  been  sufficient. 
It  savors  of  too  much  refinement  to  hold  that 
the  instrument  was  not  a  valid  promissory  note 
for  want  of  a  sufficiently  definite  payee. 

This  is  the  only  question  presented  by  the 
bill  of  exceptions. 

Exeeptiont  tuetained. 
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Nelson  MATHEWSON  et  at, 

c. 

John  W.  HOFFMAN  et  al.,  Appts. 

(....Mloh ) 

One  who   luui  taken    the  water  of  a 
stream  f^m  the  ori^;lnal  channel*  and 

has  continued  to  divert  and  enjoy  it  for  a 
period  beyond  the  limit  of  the  Statute  of  Limi- 
tations as  to  real  actions,  cannot  afterwards  be 
permitted  to  restore  it  to  its  original  state  when 
it  will  have  the  effect  of  destroying  or  materially 
injuring  the  property  through  or  by  which  it 
formerly  flowed. 

(Koyember  8,  1880.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  St  Joseph  County 
in  favor  of  complainants  in  a  suit  to  enjoin 
defendants  from  returning  to  its  old  channel 
the  water  of  a  certain  stream  which  had  been 
diverted  therefrom  and  made  to  run  in  a  new 
one.    Affirmed, 

The  case  is  very  fully  stated  in  the  opinion. 

Mcsere.  HowelU  Carr  As  Barnard  for 
defendants,  appellants. 

JfiBMTt.  H.  P.  Stewart  and  Dallas 
Bondenuuiy  for  complainants,  appellees: 

The  party  whose  lands  are  relieved  of  water 
diverted  therefrom  obtains  by  prescription  or 
adverse  user  the  right  to  have  the  waters  kept 
off  his  lands. 

Ddaney  v.  Boiton,  2  Harr.  (Del.)  489;  Mid- 
dleton  V.  Oregorie,  2  Rich.  L.  888;  Woodbury 
V.  Short,  17  Vt  887;  Belknap  v.  TrimUe,  8 
Paige,  605;  Shepardaon  v.  Perkins,  68  N.  H. 
«54;  Ford  v.  WhiUoek,  27  Vt.  285;  fields  v. 
Arndt,  4  N.  J.  Eq.  284;  Norton  ▼.  Volentine, 
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14  Vt.  289;  Wsshb.  Easem.  889;  Gould,  Wa- 
ters, §  840;  Angell,  Watercourses,  §  204;  Smith 
V.  Adams,  8  Paige,  441. 

On  account  of  the  dancer  to  the  health  of 
the  complainants  and  their  families  this  in- 
junction should  be  allowed  to  stand. 

White  V.  Forbes,  Walk.  Ch.  (Mich.)  112; 
Treat  v.  Bates,  27  Mich.  890;  Bobinson  v. 
Baugh,  81  Mich.  290. 

Long^,  /.,  delivered  the  opinion  of  the 
court: 

The  bill  in  this  cause  is  filed  by  ten  com- 
plainants against  defendants,  Dentler  and 
Hoffman,  to  perpetually  enjoin  them  from  re- 
moving a  certain  dam,  and  thus  cause  the  wa- 
ters held  back  by  the  dam  from  flowing  across 
the  farming  lands  of  complainants.  The  bill 
alleges,  substantially,  that  the  complainants 
are  severally  the  owners  of  certain  parcels  of 
real  estate  particularly  described  in  the  bill  of 
complaint,  and  situated  in  the  Township  of 
Mendon,  St.  Joseph  County,  and  State  of  Mici  - 
igan,  and  at  the  time  of  commencement  of  this 
suit  were  occupying  respectively  the  premises 
so  owned  by  them.  That  prior  to  the  year 
1844  a  natural  and  perpetual  stream  of  water, 
called  the  "Little  Portage  River,"  crossed  from 
an  easterly  direction  over  the  parcels  of  land 
owned  by  them,  and  emptied  into  the  "Big 
Portage  River/'  so  called,  on  section  24,  in 
Park  Township,  which  was  a  point  westerly 
of  the  lands  owned  by  the  complainants.  That 
on  the  margin  of  said  stream,  and  across  the 
several  parcels  of  land  now  owned  by  the  com- 
plainants, was  a  large  amount  of  bottom  land, 
which,  while  the  stream  ran  through  it,  was 
wet  and  cold  by  reason  of  the  waters  of  the 
streams,  flowing  over  and  percolating  through 
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9uch  bottom  lands,  and  thereby  said  bottom 
lands  were  made  worthless,  and  could  not  be 
made  valuable  for  farming  or  any  other  pur- 
pose, and  tbat  no  crops  could  be  raised  thereon 
by  reason  of  the  water  so  percolating  through 
and  flowing  on  said  lands;  and  by  reason  of 
said  wet  lowlands  along  said  stream  the  public 
health,  and  especially  the  health  of  the  per- 
sons living  near  the  same,  was  detrimentally 
affected. 

About  1844  one  Elisha  Doane  caused  to  be 
dug  a  race  from  the  Little  Portage  River  to 
the  St.  Joseph  River— the  St  Joseph  River 
lying  one  mile  south  of  where  the  race  inter- 
sected the  Little  Portage  River— and  this  point 
of  intei  section  was  east  and  up  the  stream 
from  the  lands  now  owned  by  the  complain- 
ants. That  after  Doane  had  du^  the  race  he 
constructed  a  dam  across  the  Little  Portage 
River  at  a  point  Where  the  race  intersected  it, 
and  stopped  the  flow  of  the  water  of  the  Little 
Portage  River  In  its  original  channel,  and  di- 
verted the  waters  of  the  stream  into  the  artificial 
channel  dug  by  him.  This  diversion  of  the 
waters  of  the  Little  Portage  River  was  made 
by  Doane  for  the  purpose  of  creating  a  water 
power  at  the  Village  of  Mendon,  through 
which  it  passed.  Micr  the  diversion  Doane 
constructed  a  dam  near  the  St  Joseph  River, 
and  took  the  waters  of  the  Little  Portage 
River  through  the  race,  as  above  stated,  and 
made  a  water  power  at  this*  point,  and  on  the 
waterpower  mills  were  built,  among  others,  a 
flouring-mill,  and  this,  with  other  machinery, 
was  operated  uninterruptedly  from  1844  to 
1882,  when  the  dam  broke  away,  and  has  not 
since  been  rebuilt;  but  that  the  water  con- 
tinued to  be  diverted  from  the  Little  Portage 
River  down  through  the  old  race  and  through 
the  old  mill-pond  ever  since  1844,  and  still  con- 
tinues. That  Doane,  and  those  claiming  un- 
der him,  continued,  from  a  period  since  1844 
to  the  present  time,  to  occupy,  use  and  divert 
the  water  from  the  Little  Portage  River,  and 
have  continually  diverted  it  through  said  race, 
and  thereby  removed  it  from  flowing  across 
said  lands  owned  by  the  complainants,  and  it 
has  not  flowed  across  the  same  for  a  period  of 
about  forty-three  years  prior  to  the  time  of 
filing  the  bill  of  complaint.  That  the  diver- 
sion of  the  water  of  the  Little  Portage  River 
by  said  Doane,  and  those  claiming  under  him, 
continued  peaceably  and  uninterruptedly,  and 
by  the  tacit  consent  of  all  the  parties  interested, 
for  more  than  forty  years  last  past;  and  that, 
by  the  long,  peaceable  and  uninterrupted  di- 
version of  said  stream  of  water  from  flowing 
across  the  lands  owned  by  the  complainants, 
their  lands  have  become,  and  are  now,  freed, 
relieved  and  unincumbered  in  law  from  the 
flowing  of  the  waters  of  said  stream  across  said 
lands;  and  any  and  all  rights  of  any  other  per- 
sons, which  might  otherwise  have  existed,  to 
have  the  stream  of  water  flow  across  said 
lands,  have  become  barred,  concluded  and 
estopped  by  reason  of  the  great  length  of  time 
during  which  said  diversion  has  continued. 

That  complainants  became  the  owners  of 
their  several  parcels  of  land  since  the  diversion 
of  the  water  of  the  Little  Portage  River,  and 
they  purchased  their  lands  knowing  that  no 
stream  of  water  incumbered  them,  and  believ- 
ing that  said  stream  of  water  would  remain  di- 
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verted  in  the  same  manner  that  it  has  been  so^ 
long  diverted.  That  by  reason  of  the  diversion 
of  said  stream  of  water  from  their  said  land  a 
the  low  bottom  lands  adjoining  the  original 
bed  of  the  stream  have  become  dry,  and  in  a- 
good  condition  for  cultivation.  That  com- 
plainants have  been  to  considerable  labor  and 
expense  in  preparing  and  fitting  said  lowlands 
upon  said  respective  premises  for  cultivation,, 
and  that  they  are  now,  and  for  yean  have  been» 
cultivating  a  considerable  portion  of  the  same, 
raising  crops  thereon,  and  such  lands  have  now 
become  the  most  valued  portioii  of  their  farm- 
ing lands;  and  that  while,  with  the  water  on, 
they  were  worthless,  they  are  now  worth  $50* 
per  acre  and  upwards,  and  the  amount  of  such 
lands  owned  by  each  aggregate  about  380  to- 
400  acrea  That  all  of  their  said  lands  are  sim- 
ilarly located  to  the  old  channel  of  the  Little 
Portage  River,  and  would  be  similarly  affected 
by  the  return  of  the  water  of  the  stream  to  the- 
old  diannel.  That  they,  and  those  under 
whom  they  claim,  have  uninterruptedly,  and 
for  more  than  forty  years  last  i)ast,  enjoyed 
and  occupied  their  respective  parcels  of  land 
freed  and  unincumbered  of  the  waters  of  said 
river.  That  since  the  diversion  of  the  watera 
of  the  Little  Portage  River,  at  a  point  known 
as  "Parkville,"  about  one  mile  below  the  point 
where  the  Little  Portage  River  originally  emp- 
tied into  the  Big  Portage,  a  dam  and  water- 
power  has  been  erected,  and  on  this  waterpower 
several  years  ago  was  erected  a  flouring  mill, 
and  wmch  since  has  been  operated,  and  th» 
same  is  now  being  operated,  bv  Franklin  Dent- 
ler,  one  of  the  defendants.  That  since  the  di» 
version  of  said  Little  Portage  a  dam  and  water- 
power  were  erected  across  the  Bi^  Portage 
River  about  eight  miles  below  ParkviUe  water- 
power,  and  a  jfouring  mill  was  erected  on  that, 
and  the  same  is  being  used  by  the  defendant 
John  W.  Hoffman.  That  said  Den  tier  and 
Hoffman,  defendants,  have  recentlv  conceived 
a  scheme  of  diverting  the  water  of  the  Little 
Portage  River  from  and  out  of  the  channel 
through  which  it  has  so  long  flowed,  as  above 
stated,  and  to  turn  back  the  stream  of  water 
again  into  the  old  abandoned  channel,  upon 
and  across  the  lands  of  complainants.  That  de- 
fendants, just  before  the  filing  of  the  bill  of 
complaint  in  this  cause,  had  notified  complain- 
ants that  they  proposed  to  turn  the  waters  back 
into  the  old  channel  as  above  stated.  That  the 
defendants  insisted  that  they  had  the  right  to 
turn  the  same  back,  and  to  use  the  water  for 
their  waterpowers,  and  they  threatened  to  do 
so,  and  would  do  so,  unless  they  were  restrained 
by  injunction. 

Complainants  further  state  that  the  turning  of 
the  waters  of  said  stream  into  the  original 
channel  is  threatened  by  defendants,  and  if 
done  that  it  will  result  in  irreparable  injury  to 
them.  That  if  the  waters  are  so  caused  to  flow 
in  the  old  channel,  across  said  lands,  the  same 
would  cause  the  bottom  lands  belonging  to 
complainants  to  become  wet  and  cold,  and  ren- 
der them  worthless  for  farming  purposes,  and 
they  would  be  valueless  for  any  purpose;  and 
that  the  crops  growing  upon  said  lands  would 
be  destroved,  and  complainao is  would  be  de^ 
prived  of  the  use  and  value  of  said  bottom 
lands,  and  each  would  be  damaged  more  than 
$100,    That  the  lands  adjoining  are  low,  and 
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the  flow  of  water  Is  but  slight,  and  as  a  result 
the  lands  would  be  wet  and  oyerflowed  by  the 
percolation  of  the  water.  That,  during  the 
time  the  old  channel  has  not  been  used,  vege- 
table matter  has  accumulated  and  grown  up 
thereon,  and  to  return  the  water  into  the  old 
<d]annel  again  would  result  detrimentally  to 
the  public  health,  and  especially  to  the  b^th 
of  the  complainants,  who  reside  near  the  old 
channel.  That  the  air  would  thereby  be  filled 
with  malaria  and  poisonous  gases  and  foul 
odors,  and  complainants'  healtb  and  comfort 
thereby  detrimentally  affected,  and  that  this 
would  continue  from  year  to  year,  while  said 
waters  were  so  allowed  to  flow.  The  bill  al- 
leges that  the  acts  threatened  by  the  defendants 
are  unlawful,  and  against  the  complainants' 
rights,  and  detrimental  to  the  public  health 
generally,  and  especially  to  the  health  of  com- 
plainants, who  live  so  near  the  lands  thus  to  be 
affected.  The  prayer  of  the  bill  is  that  the  de- 
fendants be  required  to  answer  the  bill,  but 
not  under  oath,  and  that  it  be  decreed  that  the 
complainants'  lands  above  described  be  freed 
and  unincumbered  of  and  from  the  waters  of 
the  Little  Portage  River,  and  that  the  same 
cannot  be  caused  to  flow  in  said  old  channel, 
across  complainants'  lands,  by  the  defendants, 
and  that  complainants'  lands  are  freed  from 
any  servitude  of  the  waters  of  said  Little  Port- 
age River  that  now  flow  in  the  above-mentioned 
channel.  That  the  defendants  be  perpetually 
enjoined  and  restrained  from  diverting  the  flow 
of  the  water  from  the  Little  Portage  River, 
now  flowing  through  the  artificial  channel,  and 
from  causing  the  same  to  fiow  across  complain- 
ants' land  through  the  original  bed  of  the 
stream,  and  from  causing  any  of  the  waters 
whatsoever  to  flow  on  and  across  the  lands  of 
the  complainants;  and  they  also  pray  for  gen- 
eral relief  in  the  usual  form. 

On  filing  the  bill  a  temporary  in  junction  was 
issued  December  80, 1887.  The  answer  leaves 
the  complainants  to  prove  the  title  of  the  lands 
claimed  by  them,  and  the  character  and  quality 
of  the  bottom  lands;  admits  the  existence  of 
the  Little  Portage  River;  does  not  deny  the  di- 
version of  the  stream,  but  savs,  if  the  race  was 
dug,  it  did  not  obstruct  the  further  flow  of  the 
water;  and  denies  that  all  the  water  was  so  di- 
verted; and  denies  that  the  diversion  was  con- 
tinuous. Defendants  also  deny  that  the  com- 
plainants' lands  are  freed  from  the  incum- 
brance, admit  the  erection  of  the  defendants' 
mills,  and  that  they  have  always  claimed  the 
water.  The  answer  also  admits  that  they  pur- 
pose closing  up  the  race  and  restoring  the  water 
to  the  old  channel,  but  denies  that  it  will  injure 
complainants'  land  or  the  public  health.  By 
the  answer,  more  fully  stated,  it  is  claimed  by 
defendant  Franklin  Den  tier  that  the  flouring 
mill  at  Parkville  has  been  operated  by  him  for 
several  years;  that  it  is  erected  along  what  is 
called  the  "Big  Portage,"  at  the  point  where 
the  Little  Portage  enters  it,  and  he  claims,  and 
Always  has  claimed,  that  he  is  legally  entitled 
to  the  flow  of  the  water  of  the  Little  Portage 
River,  in  place  of  a  portion  of  it  which  is  di- 
Terted  and  cut  off  from  the  said  race. 

Defendant  Hoffman,  for  himself,  says  that 
the  flouring  mill  has  for  several  years  last  past 
been  operated  by  him  on  the  Big  Portage  River, 
several  miles  below  Parkville,  and  he  claims, 
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and  always  has  claimed,  the  flow  of  the  water 
for  said  mill,  instead  of  a  portion  of  it  so  orig- 
inally cut  off  by  the  digging  of  said  race.  And 
the  defendants,  further  answering,  say  that, 
being  the  owners  by  purchase  of  Adams  Wake- 
man  of  the  waters  of  the  Little  Portage  River 
at  Mendon,  and  of  the  lands  through  which 
said  race  is  cut,  and  all  franchises  and  riparian^ 
rights  of  said  Wakeinan,  who  was  the  sole  own- 
er of  the  same  at  the  time  of  such  purchase, 
they  have  conceived  the  idea  that  they  have 
the  right,  and  propose,  to  return  so  much  of 
the  waters  of  the  Little  Portage  River  back  in- 
to the  original  channel  which  were  so  wrong- 
fully, unjustly  and  injuriously  to  the  mfih 
owners  who  owned  any  part  of  the  waters  of 
the  Little  Portage  River,  taken  from  them, 
which  purchase  from  Adams  Wakeman  was 
made  a  short  time  ago,  and  for  the  purpose  of 
preventing  further  litigation.  And  they  further 
say  that,  by  the  purchase  of  said  lands,  fran- 
chises and  riparian  rights  of  Adams  Wakeman^ 
they  are  entitled  to  the  use  of  the  waters  so 
wrongfully  diverted,  as  they  claim,  and  to  re- 
turn said  waters  to  the  original  channel,  what 
ever  its  effect  may  be  upon  the  lands  of  com- 
plainants; and  tliat  complainants  knew  that 
these  lands  were  subject  to  the  rights  and  flow 
of  said  waters. 

On  the  hearing  in  the  court  below  a  decree 
was  entered  granting  a  perpetual  injunction, 
according  to  the  prayer  of  the  bill  Defend- 
ants appeal. 

It  is  claimed  on  the  part  of  the  complainanta 
that  the  evidence  on  their  part  establishes  be- 
yond all  controversy  the  following  proi)ositions: 
First  The  ownership  of  the  lands  described  iu 
the  bill  by  the  respective  parties,  and  that  they 
hftve  owned  and  occupied  them  for  many  years; 
that  the  homes  of  all  of  them  are  situated  near 
the  bottom  lands.involved  in  the  case;  and  that 
the  complainants,  and  those  under  whom  they 
claim,  have  owned  and  occupied  these  lands  in 
the  neighborhood  of  forty  years,  continuously. 
Second.  It  is  shown  beyond  all  question  that 
prior  to  1844,  while  the  water  was  flowing 
through  the  lowlands  adjoining  the  stream  or 
the  Little  Portage,  all  the  lands  adjoining  such 
stream  were  impregnated  and  soaked  with 
water  to  such  an  extent  that  they  were  sub- 
stantially valueless;  that  nothing  could  be 
raised  on  them;  that  the  soil  was  of  such  a  na^ 
ure  that  water  passed  easily  and  freely  through 
it;  that  a  goodly  portion  of  the  land  was  cov- 
ered with  wild  flags;  and  that  the  only  thing 
ever  obtained  from  it  while  the  stream  flowed 
through  it  was  the  ordinary  wild  or  marsh  grass, 
of  very  little  value  for  any  purpose,  and  ofteu 
it  became  necessary  to  carry  this  off,  because 
the  water  prevented  driving  teams  upon  the 
land  to  get  it.  The  land,  in  its  original  state, 
was  substantially  a  waste.  Third.  The  fact  is 
also  proven,  without  contradiction,  that  about 
1844  the  water  of  the  Little  Portage  was  turned 
at  a  point  north  of  Mendon  Village,  and  caused 
to  run  through  an  artificial  channel  dug  by  Mr. 
Elisha  Doane,  and,  after  being  so  turned,  it 
was  dammed  up  before  it  reached  the  8t.  Joseph 
River,  thus  forming  a  waterpower,  on  which 
were  located ,  and  for  many  years  were  operated, 
mills  of  various  kinds,  such  as  carding-mills, 
turning  lathes,  sawmills,  planing-mills,  chair 
factories  and  gristmills.    Fourth,  Itis8howi> 
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by  a  grent  amount  of  testimonj  that  after  thi/i 
<]iver8ion  the  flow  of  the  stream  at  an  ordinary 
fitage  of  water  was  substantiallv  all  through 
the  artificial  channel  Daring  times  of  fresh- 
ets, and  when  more  than  the  ordinary  water 
was  cominff  down  the  stream,  the  water  would 
overflow  all  the  lowlands,  including  that  of 
complainants,  but  these  freshets  were  of  short 
duration,  and  usually  in  the  spring  and  fall, 
und  these  still  continue  in  the  same  manner  as 
formerly;  but  this  did  not  and  does  not  inter- 
fere with  the  coDQplainants  in  the  cultivation 
of  their  lands.  F(ft?i.  The  diversion  of  the 
water  from  these  lands  had  a  very  beneficial 
effect  upon  them.  The  creek  bottom  was  com- 
posed of  the  decayed  vegetable  matter  usual 
alonff  the  streams  of  this  State.  Water  passed 
quickly  through  it,  and  so  lonff  as  the  stream 
had  passed  the  channel  the  soil  remained  satu- 
rated with  water  to  such  an  extent  that  nothing 
•of  value  could  be  grown  upon  it.  When  the 
water  was  removed  all  of  this  was  changed. 
I'he  lands  soon  became  dry.  The  owners  of  it, 
at  considerable  expense  to  themselves,  cleared 
at  up  of  such  underbrush  and  obstructions  as 
were  on  it,  and  the  result  was  that  it  became 
not  only  good  farming  land,  but  in  fact  the 
best  in  that  portion  of  the  country.  Better 
crops  were  raised  upon  it  than  upon  any  of  the 
upland;  and  this,  in  a  section  of  the  country 
that  cannot  be  excelled  in  the  State  in  fertility 
of  its  soil. 

We  think  these  propositions  are  fully  estab- 
lished by  the  evidence.  Under  the  facts  so  es- 
tablishea,  the  claim  of  the  complainants  is  that 
they  are  entitled  to  the  use  of  their  lands,  freed 
from  this  incumbrance,  on  either  one  of  three 
theories:  (1)  That  there  has  been  a  grant  and 
agreement  by  and  between  the  lower  proprie- 
tors and  the  person  digging  the  race  that  he 
should  take  the  water  on  these  lands  and  keep 
it  off.  (3)  That  they  have  gained  the  prescrip- 
tive right  to  have  the  water  kept  off  their  land 
by  the  undisputed  and  uninterrupted  use  of 
the  land  free  from  the  water  for  the  period  re- 
quired by  law  for  that  purpose.  (8)  That  they 
have  continued  to  occupy  the  lands  freed  from 
the  water  for  such  a  length  of  time  as  that  they 
are  now  protected  in  their  use  by  the  Statute 
of  Limitations  and  adverse  possession  and  user, 
and  that  defendants  have  no  longer  the  right 
to  dispossess  them  of  any  part  of  theu*  lands  for 
the  purpose  of  running  the  water  across  them. 

We  are  satisfied  from  the  evidence  that  all 
three  of  these  propositions  are  sustained,  and 
that  defendants  have  now  no  right  to  take 
down  the  dam,  and  cause  the  waters  of  the  Lit- 
tle Portage  River  to  flow  across  complainants' 
lands.  Frior  to  1844,  and.  perhaps  for  a  period 
less  than  twenty  years  thereafter,  the  complain- 
ants and  their  grantors  had  the  right  to  the 
flow  of  those  waters  throufrh  their  natural  chan- 
nel, which  was  across  their  lands,  and  making 
their  way  into  the  Big  Portage.  During  that 
year  this  dam  was  erected,  and  has  been  kept 
and  maintained  ever  since,  causing  all  these 
waters,  except  during  the  spring  ana  fall  fresh- 
ets, to  flow  through  an  artificial  channel,  then 
-cut  from  the  stream  above  complainants'  lands 
to  and  through  the  Village  of  Mendon,  and 
the  waters  flowing  thence  into  the  St.  Joseph 
River.  These  waters,  so  diverted  from  the 
natural  bed  of  the  stream,  have  been  used  by 
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the  defendants  and  their  grantors  from  that 
time  until  the  present,  andf  the  diversion  has 
been  continuous,  exclusive  and  adverse  to  the 
complainants,  and  all  the  land  owners  below 
where  the  dam  was  erected  to  the  Big  Portage. 
Defendants  make  some  claims  that  Uie  proofs 
show  an  interruption  of  the  use  of  the  waters 
during  some  period  of  this  time,  that  the  dam 
was  not  constantly  maintained,  and  that  a  por- 
tion of  the  waters  were  thus  permitted  to  flow 
down  the  channel  of  the  old  stream.  We  find 
no  evidence  in  the  record  that  would  warrant 
the  assumption  that  the  dam  was  out  for  any 
length  of  time,  or  that  the  parties  using  the 
waters  for  mill  purposes  at  the  Village  of  Men* 
don  ever  abandoned  its  use,  or  assented  to  have 
it  carried  back  into  the  old  channel.  This  use 
has  been  continuous,  open  and  notorious,  and 
the  defendants  and  their  grantors  have  had 
the  exclusive  use  and  enjoyment  of  these  wa- 
ters eyer  since  the  erection  of  this  dam,  so  far 
as  the  complainants  are  concerned,  and  suc^ 
use  has  been  adverse  to  the  complainants. 
During  all  this  time  the  complainants,  as  well 
as  all  others  who  might  have  an  interest  in  the 
use  of  these  waters  below  the  dam,  have  ac- 
quiesced, so  far  as  shown  by  this  record,  in 
the  use  made  by  the  parties  diverting  and  using 
it.  Nothing  more  is  requisite  to  establish  the 
right,  at  least,  of  the  parties  who  have  so  long 
continued  its  use. 

If  complainants  had  filed  their  bill  to  re- 
move the  dam,  and  claimed  the  ri^ht  to  have 
the  waters  flow  again  throuerh  the  (Md  channel, 
under  the  facts  proven  in  this  case,  such  claim 
must  have  been  denied,  for  the  facts  show  a 
prescriptive  ri^ht  in  the  defendants  tb  have 
the  waters  continued  to  flow  through  the  chan* 
nel  made  in  1 844.  The  rights  of  the  complain- 
ants and  their  grantors  in  these  waters  were 
cut  off  when  the  dam  was  first  constructed,  and 
the  computation  of  time  begins  when  the  In- 
jury or  invasion  of  the  owners'  rights  begins. 
The  use  by  the  defendants  and  their  grantors 
being  continuous,  exclusive  and  adverse,  and 
the  complainants  having  acq^uiesoed,  such  use 
and  enjoyment  would  ripen  into  a  right  after 
the  lapse  of  twen^  years.  It  follows  that 
these  rights  and  duties  must  be  reciprocal.  If 
complainants  could  not  compel  the  return  of 
the  waters  into  the  old  channel,  and  defend- 
ants' use  had  ripened  into  a  right  to  have  the 
waters  carried  through  the  artificial  channel, 
made  in  1844,  by  what  reasoning  can  it  be 
claimed  that  the  defendants  may,  as  a  matter 
of  right,  compel  the  complainants  to  again  re- 
ceive the  waters  through  its  original  channel, 
and  permit  it  to  flow  across  their  farms?  The 
defendants  must  stand  in  the  shoes  of  their 
grantors,  having  no  other  or  greater  rights,  so 
far  as  the  property  through  which  the  waters 
now  flow  is  concerned:  and  their  ri^ht  to  have 
the  water  carried  again  into  the  Big  Portage, 
to  be  used  by  them  for  milling  purposes,  is  no 
greater  than  their  grantors'  to  that  property, 
all  of  whom  have  acquiesced  in  the  use  made 
of  the  water  at  Mendon. 

The  complainants  also  have  the  same  rights 
of  protection  from  the  overflow  of  their  lands  by 
this  water  as  their  grantors.  Such  inchoate  right 
passes  by  a  sale,  and  the  successive  owners  are 
m  privity  with  each  other.  Leonard  v.  Lean" 
ard,  7  Allen,  277.    The  complainants  and  their 
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^raDton,  for  more  than  forty-five  years,  have 
•enjoyed  their  estates  freed  from  these  waters, 
And  thev  cannot  now  be  compelled  to  receive 
them,  ^e  defendants  have  no  more  right, 
under  the  circumstances,  to  change  the  water 
from  the  artificial  channel  back  into  the  origi- 
nal channel  than  they  would  to  turn  it  into  any 
other  channel,  or  across  the  land  of  any  other 
person.  The  new  channel  has  become  the 
<^annel  of  the  stream. 

The  exclusive  enjoyment  of  water  in  a  par- 
ticular way  for  twentv  years>  without  inter- 
ruption, becomes  an  aa verse  enjoyment  sufiS- 
•cient  to  raise  presumption  of  title  against  a 
right  in  any  other  ];>erson  which  might  have 
t)een,  but  was  not,  asserted.  This  rule  must 
be  reciprocal,  and  one  who  has  taken  the  wa- 
ter from  the  original  channel,  and  has  con- 
tinued to  divert  and  enjoy  it  for  a  period  beyond 
the  Statute  of  Limitation  as  to  real  actions 
<*annot  afterwards  be  permitted  to  restore  it  to 
its  original  state  when  it  will  have  the  effect  to 
destroy  or  materially  injure  the  property  of 
those  through  or  by  which  it  formerly  flowed. 
Belknap  v.  Trimble,  8  Paige,  605, 

Defendants'  couDsel  contends  that  rights  in  a 
ctream  of  water  cannot  be  lost  by  mere  aban- 
donment   It  is  true  that  rights  may  not  be 


lost  by  mere  nonuser,  but  such  rights  may  be 
lost  by  long-continued  adverse  ^enjoyment  by 
others.    Gould,  Waters,  §  829. 

Defendants'  counsel  also  contends  that  this 
is  a  navigable  stream,  within  the  ruling  of  this 
court  in  Miwe  v.  Sariborne^  2  Mich.  619;  Rice 
V.  Ruddiman,  10  Mich.  140;  Thunder  Bay 
River  Booming  Co.  v.  BpeecJily,  81  Mich.  886; 
and  that  the  public  have  rights  therein,  and 
therefore  the  doctrine  of  prescription  is  not  ap- 

Slicable.  The  stream  itself  does  not  bear  evi- 
ences  of  naviffability,  within  the  ruling  of 
these  cases,  and  the  defense,  under  the  plead- 
ings and  proofs  taken  in  the  case,  is  not  rested 
upon  any  such  claim.  The  defendants  claim 
the  right  to  turn  the  stream  back  into  the  old 
channel  for  their  own  private  use,  and  because 
they  have  acquired  all  the  rights  of  Adams 
Wakeman  at  Mendon. 

The  case  need  not  be  discussed  at  greater 
length,  as  we  are  satisfied,  from  the  whole  rec- 
ord, that  the  complainants  are  entitled  to  the 
relief  prayed. 

The  decree  of  Vie  court  below  toas  in  accord- 
anee  with  the  prayer  of  the  bill,  and  must  be  af- 
firmed^ with  eoete. 

The  other  Justices  concurred. 
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James  A.  KNOX'S  APPEAL. 

< Pa. ) 

1.  The  precatory  fbrm  of  a  testament- 
ary writiner  is  Immaterial*  where  it  has 
the  eesential  element  of  beinff  a  disposition  of 
property  to  take  effect  after  death,  although  It  is 


in  form  merely  a  request,  instead  of  a  oomnuind 
addressed  to  no  specified  person  by  name,  but 
plainly  to  those  {who  should  have  possession  or 
control  of  the  property. 
0.  The  flmt  name  only  may  be  a  solll- 
cient  sifl^natnre  to  a  will,  where  It  Is 
dearly  Intended  as  a  complete  execution  of  the 
instrument. 


Note.— Preeotory  toorcb  in  will,  effect  of. 

Precatory  words  expressive  of  a  wish  or  desire 
may  in  certain  instances  create  a  trust  or  impose  a 
charge,  and  as  a  general  rule  they  turn  upon  one 
inquiry,  whether  the  alleged  bequest  is  so  definite 
as  to  amount  and  subject  matter  as  to  be  capable 
of  execution  by  the  court,  or  whether  It  so  depends 
upon  the  discretion  of  the  general  devisee  as  to  be 
incapable  of  execution  without  superseding  that 
dJacretlon.  Phillips  v.  Phillips.  112  N.  Y.  204;  Law. 
rence  v.  Cooke,  7  Cent.  Bep.  101, 104  N.  Y.  632;  War- 
ner V.  Bates,  98  Mass.  277;  Malim  v.  Kei^rhley,  2  Ves. 
Jr.  682;  Brasher  ▼.  Marsh,  15  Ohio^  St.  108;  Cook  y« 
Ellington,  6  Jones,  Eq.  871. 

Expressions  of  desire  accompanying  a  devise  or 
l)equest  are  prima  facie  obligatory,  and  create  a 
tmst  unless  the  actual  intention  appears  different. 
1  Jarman,  Wills,  886,  and  Bigelow^s  note;  Malim  v. 
Keighley,  2  Ves.  Jr.  833,  Knight  v.  Houghton,  11 
•Clark  ft  F.  618;  Knight  v.  Knight,  8  Beav.  146:  Briggs 
▼.  Penny,  8  Macn.  &  G.  646;  Hawkins,  Wills,  150;  2 
fitory,  Bq.  Jur.f  1068;  Brasher  v.  Marsh,  15  Ohio  St. 
IQB;  Warner  v.  Bates,  06  Mass.  274;  Cole  v.  LitUe- 
-field,  85  Me.  445;  Harrison  ▼.  Harrison,  2  Gratt.  1; 
McKonkey*s  App.  13  Pa.  258:  Erickson  v.  Willard,  1 
N.  H.  217;  Van  Amee  t.  Jackson,  85  YU 178. 

If  such  words  are  addressed  to  an  executor,  they 
eae  more  clearly  imperative.  Bart  v.  Herron,  66 
Pa.  400;  Schooler,  Wills,  621. 

Generally  speaking,  where  property  is  given 
1^  testament  to  some  person  who  is  recom- 
anadad,  xequetted  or  wished  to  dispose  of  it  after 


a  certain  manner,  this  wish,  request  or  recommen- 
dation is  commonly  considered  imperative  and 
equivalent  to  creating  a  trust.  1  Wms.  Exrs.  108, 
and  cases  cited;  Passmore  v.  Passmore,  1  PhUlim. 
216;  Branson  v.  King,  2  Hill,  Ch.  480;  Knight  v. 
Boughton,  U  Clark  &  F.  513;  Schouler,  Wills,  270. 

Words  of  recommendation,  reqnest,  entreaty, 
wish  or  expectation,  addressed  to  a  devisee  or 
legatee,  will  make  him  a  trustee  for  the  person  or 
persons  in  whose  favor  such  expressions  are  used: 
provided  the  testator  has  pointed  oat,  with  suffi- 
cient clearness  and  certainty,  both  the  subject 
matter  and  the  object  or  objects  of  the  intended 
trust  See  Be  Pinckard's  Trusts,  4  Jur.  N.  S.  1041, 
27  L.  J.  N.  S.  Ch.  422;  Beeves  v.  Baker,  18  Beav.  873; 
Macnab  v.  Whi thread,  17  Boav.  299;  Smith  v.  Smith. 
2  Jur.  N.  S.  967;  Hood  v.  Oglander,  84  Beav.  623; 
Story,  Eq.  Jur.  S  1068  et  eeq,;  Hill,  Trustees,  73; 
Wms.  Exrs.  6th  Am,  ed.  148,  note  y;  Perry,  Tr. 
« 112: 2  Redf .  Wills,  415;  Harding  v.  Glyn,  1  Atk.  4«9, 
2  White  &  T.  Lead.  Cas.  Eq.  1867;  1  Jarman,  Wills, 
680. 

Trust  created  by  precatory  woros. 
Three  conditions  must  concur  in  order  that  the 
power  be  deemed  a  trust,  or  that  the  specified 
beneficiaries  take  trust  interests  by  implication  in 
default  of  appointment:  (1)  imperativeness  of  re- 
quest that  the  donee  execute  the  power;  (2)  cer- 
tainty of  sabject  matter;  and  (8)  certainty  of  ob- 
ject. Lines  V.  Darden,  5  Fla.  61;  Gilbert  v.  Chapin, 
19  Conn.  842;  Briggs  v.  Penny,  8  Macn.  &  G.  664; 
Harding  v.  Glyn,  1  Atk. «»,  8  White  ft  T.  Lead.  Gas. 
23 


See  also  11  L.  R.  A.  706;  32  L.  R.  A.  208;  3(5  L.  R.  A.  716. 
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APPEAL  by  contestant  from  a  jadgment  of 
the  Orphans'  Court  of  Allegheny  County 
•ustaining  a  decisioa  of  the  register  of  wills  ad- 
mitting to  probate  a  paper  purportingto  be  the 
last  wfll  and  testament  of  Harriet  S.^noz,  de- 
ceased.   Affirmed, 

Harriet  8.  Knox  died  suddenly  on  October 
27, 1888,  at  the  residence  of  her  father,  Felidan 
Shitaper.  in  the  City  of  Pittsburgh.  At  the 
time  of  her  death  and  for  some  time  preyious 
thereto  she  had  been  liying  apart  from  her  hus- 
band. Shortly  after  her  death  a  paper  was 
found  in  the  room  which  she  occupied  up  to 
the  time  of  her  death,  wholly  in  her  handwrit- 
ing, written  with  a  lead  pencil  upon  three  sides 
of  an  ordinary  folded  sheet  of  note  paper,  and 
bearing  the  signature  ''Harriet," of  which  the 
following  is  a  copy : 

A  few  little  things  I  would  loye  to  haye 
done.  Always  keep  Yicie  and  Pet,  if  possible. 
Mama  to  haye  eyerything  she  wants,  with  a 
few  exceptions  of  remembrances.  Please  let 
sister  haye  my  house  rent  as  long  as  she  may 
liye,  then  may  my  little  namess^  have  it. 
The  money  in  Pittsburgh  Sayings  Bank  for 
Bessie,  but  Just  let  it  be  until  she  is  eighteen 
years  old.  Please  send  something  I  haye 
painted  to  Miss  Judkins,  also  to  Lee.  A  box 
in  attic  I  haye  fixed  for  Dollie  Good,  and  please 
Mama  always  remember  her,  and  help  her 
wheneyei  yon  can.  My  diamond  pin  and 
largest  stone  ring  and  bracelets  for  Mama. 
The  next  size  stone  in  ring  for  Bessie,  also 
locket  and  chain,  and  the  next  for  Harriet,  also 


Auntie's  locket  not  to  haye  until  old  enough  U> 
appreciate  it  Please  send  seal  sacque  to  Lenft 
Johns,  and  fur  drcnlar  to  Katie  Oood,  my^ 
beaver  sett  to  Dollie  Good.  Give  Jane  mj 
blue  suit,  also  please  take  one  hundred  dollars* 
out  of  the  rent  of  next  quarter,  October,  and 
sive  her  for  a  nest-egg—flhe  Is  so  good  and 
loves  Vide.  The  $1,000  Auntie  left  me,  please 
give  to  Lee  $500,  and  sister  $500.  My  coral 
to  Ella  McEinney  and  a  plain  gold  ring  to- 
Dan  McE.  Sewing  machine  to  sister,  and 
have  her  take  some  money,  get  nice  books  and 
give  one  to  each  one  of  my  Sunday  school 
class  of  1885,  which  I  left  when  going  to  New 
Brighton.  Please  have  Just  my  baptismal 
names  on  stones,  daughter  of  E.  J.  and 
Felician  Slataper.  Doctor  Dunn  would  give 
you  the  list  of  names,  about  eleven  or  twelve 
girls.  My  large  arm-chair  to  Dr.  Strom. 
Take  good  care  of  Vicie  "somebody  "  as  lon^ 
as  she  lives.    Saturday.  Harriet 

This  paper  was,  in  November,  1888,  pre- 
sented by  Mrs.  E.  J.  Slataper  and  Mrs.  Samue> 
Eerr,  the  mother  and  sister  respectively  of  the 
deceased,  to  the  register  of  wills  of  Allegheny 
County  for  probate  as  the  will  of  Mrs.  Enox. 
A  caveat  was  filed  by  James  A.  Enox,  husband 
of  the  deceased,  to  the  probating  of  such  will. 
After  testimony  taken  and  argument,  the 
register  admitted  the  paper  to  probate. 

From  this  decision  James  A.  Enox  appealed 
to  the  orphans'  court,  which  sustained  the  de- 
cision of  the  redster  and  dismissed  the  appeal, 
and  James  A.  Enox  thereupon  appealed  to  thi» 
court 


Eq.  *046  and  fWUi  Harrison  y.  Harrison,  2  Gratt  1; 
Wri«rht  v.  Atkyns,  Tom.  ft  B.  14B:  2  Story,  Bq.  Jur. 
f979a;  Joel  y.Mills«7  Jur.N.S.889:  Little  v.  Nell, 
10  Week.  Bep.  602;  1  Jarman,  Wills,  ed.  1861, 874. 

To  establish  a  trust  by  will  the  benefloiaries  must 
be  named;  a  desire  expressed  by  the  testator  that 
certain  property  be  placed  in  trust  is  insufBoient 
But  if  enough  appears  on  the  face  of  the  will  to 
enable  the  court  to  determine  without  any  real 
doubt  who  was  intended  to  be  benefited,  a  valid 
trust  will  be  established.  Wood  v.  Oamden  Bafe 
Deposit  ft  Trust  Go.  18  Gent  Bep.  278, 44  N.J.  Eq. 

4ao 

Where  a  testatrix  devised  one  third  of  the  residue 
<st  her  estate  to  her  daughter  ^her  heirs,  etc.,  to 
and  for  her  and  their  only  proper  use  and  behoof 
forever/*  and  a  codicil  contained  the  words  *^I  de- 
sire that  one  half  of  the  share  of  the  property  in- 
herited from  me  by  my  daughter  shall  be  placed 
In  truRt,  the  Oamden  Trust  Company  actinflr  as 
trustee,*"  apart  from  the  effect  of  the  Statute  of 
Uses,  the  daufirhter  took  a  trust  estate  In  one  half 
of  the  one  third  for  Uf e  and  a  fee  in  the  remainder. 
ibiO. 

In  such  case  the  word  **de8ire**  was  not  hitended 
to  be  used  in  a  precatory  sense  but  by  way  of  direo- 
tlon  or  command.    ZZKd. 

A  gift  to  A,  **hopinsr  he  will  continue  them  in  the 
family,**  was  held  too  uncertain  to  create  a  trust. 
Harlaud  v.  TriffflTf  1  Bro.  Oh.  142L 

So,  too,  a  flTlft  coupled  with  a  request  to  ^take 
care  of  B  and  his  family,**  eta  Tolson  y.  Tolson,  10 
OUl  ft  J.  ISO;  Harper  v.  Fhelpa,  21  Conn.  260. 

Where  a  testator  devised  copyholds  to  his  wife, 
not  doubting:  that  she  would  dispose  of  the  same  to 
and  amoDffBt  his  children  as  she  shouldlplease,  this 
was  held  to  be  a  trust  for  the  ohildTen,'as  the  wife 
should  appoinu  Hassey  y.  Sherman,  Amb.  620; 
Maoey  v.  Shurmer,  1  Atk.L860;  Wynne  y.  Hawkins, 
6  L.  R.  A. 


1  Bro.  Gh.  170;  Parsonsy.  Baker,  18  Yes.  Jr.  47B; Ma> 
lone  y.  O*0onnor,  2  Lloyd  ft  G.  U  Plunk.  465. 

The  word  **desire**  has  been  held  to  raise  a  trust 
(Vandyck  v.  Van  Beuren,  1  OaL  84;  Erlckson  v. 
Willard,  1 N.  H.  217;  Burt  v.  Herron,  66  Pa.  400);  80» 
too,  '* It  is  my  will  that**  (Whltinflr  v.  Whttinir,  « 
Gray,  240);  so,  of  the  words  ^*wi8h  and  desire.*' 
Brasher  v.  Marsh,  16  Ohio  St.  106;  Cook  v.  Ellington, 
6  Jones,  Bq.  871.  But  see,  contra,  liines  v.  Darden» 
5  Fla.  SI:  Bnmscn  y.  Kinff ,  2  HIUL,  Gh.  488. 

Poioen  In  (ruse  ff^srred  <i»  loOL 

Powers  In  trust  are  sometimes  Inferred  from  the 
terms  of  a  will  when  an  intention  to  create  the 
same  is  necessary  in  order  to  carry  out  the  direc- 
tions and  purposes  of  the  testator.  See  Walker  v, 
Whitinff,  28  Pick.  813;  Pay  v.  Taft,  12  Cush.  448; 
Watson  y.  Hayrant,  1  Bich.  Bq.  449;  Withers  v. 
Yeadon,  1  Bloh.  Eq.  824;  Baker  y.  Bed,  4  Dana,  168; 
Pitt  y.  Pelham,  1  Freem.  184, 1  Gh.  Gas.  176;  Tenant 
V.  Brown,  1  Gh.  Gas.  180;  Blatch  y.  Wilder,  1  Atk. 
420;  Gook  y.  Fountain,  8  Swanst  686;  2  Pom.  Bq» 
Jur.  678. 

If  by  the  will  and  oodleQ  taken  together  we  are 
made  reasonably  certain  as  to  who  was  intended,  it 
la  all  the  certainty  which  is  required.  Hutchinson. 
y.  Tindall.  8  N.  J.  Bq.  867;  Brown  y.Oombe,  20  N.  J. 
L.  86;  Perry.  Xr.  H  82, 88;  Hill,  Trustees,  6L 

AbttMilt  dsDfSe  cr  hequett  coupled  wUh  precatory 
foords. 

Where  the  gift  is  for  the  donee*s  absolute  use, 
precatory  words  do  not  create  a  trust.  In  Meredith 
V.  Heneage,  1  Sim.  642, 10  Price,  806,  where  the  tes- 
tator,after  having  given  his  real  and  personal  estate 
in  the  fullest  terms  to  his  wife,  declared  that  he  had 
devised  the  whole  of  his  real  and  personal  estate  to 
his  wife,  *nmf ettered  and  unlimited,**  the  wife  was 
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Mewn,  W.  K.  Jenniiif:*  mnd  R.  D.  Wil- 
flon*  for  appellant: 

The  trunk  of  the  system  of  wills  now  in  force 
In  Pennsylvania  is  found  in  the  Act  of  April  8, 
1883,  11  Pardon,  p.  1709,  which  provides: 
'livery  wiU  shall  be  in  writing,  and,  unless  the 
person  makiag  the  same  shall  be  prevented  by 
the  extremity  of  his  last  sickness,  shall  be  signed 
by  him  at  the  end  thereof,  or  by  some  person 
in  his  presence  and  by  his  express  direction, 
and  in  all  cases  shall  m  proved  by  the  oaths  or 
affirmations  of  two  or  more  competent  wit- 
nesses; otherwise  such  will  shall  be  of  no  ef- 
fect" 

Under  this  Act  the  courts  insist  upon  a  close 
compliance  with  the  express  requirements  of 
the  new  ^ct,  and  avoid  the  dan^rous  doctrine 
of  equivalent  forms  of  execution  so  broadly 
adopted  in  their  former  adjudications. 

Bee  Strieker  v.  Qrow8,  5  Whart.  886;  Dunlop 
▼.  Dunlop,  10  Watts,  155;  OatetfBApp.  8  Watts 
A  8.  24;  Qratdll  v.  B0rr,6  Pa.  444. 

In  HayB  v.  Harden,  6  Pa.  411,  decided  in 
1847,  Qibson,  Ch.  J,,  says,  speaking  of  this  Act: 
''The  solemnity  of  the  signature,  therefore,  and 
not  the  attestation  of  two  witnesses,  was  the 
only  thing  superadded ;  the  rest  was  left  to  stand 
where  it  stood  before." 

In  Atay  ▼.  Hooker,  6  Pa.  SI.  it  was  held  ex- 
pressly, as  had  been  before  mferentially,  that 
the  Act  of  1888  gives  no  authority  for  the  exe- 
cution of  a  will  by  a  mark. 

See  also  OrabiU  v.  Barr,  6  Pa.  446;  Oreenaugh 
T.  Qreenough,  11  Pa.  497;  Shinkle  v.  Crock,  17 
Pa.  159;  EngU»  v.  BruingUm,  4  Teates,  846; 
Dunlop  V.  DuiUop.  10  Watts,  155. 


The  form  of  execution  should  indicate  with 
reasonable  certainty  the  person.  Ko  argument 
is  necessary  to  establish  the  proposition  that 
the  word  "Harriet"  does  not  do  this. 

See  Long  v.  Zook,  18  Pa.  402. 

Messrs,  John  H.  Hampton  and  Charles 
M.  Thorp,  for  appellees: 

This  instrument  is  plainly  testamentary,  and, 
being  properly  executed,  is  the  last  will  and 
testament  of  Harriet  S.  Knox.  The  form  of  a 
will  is  immaterial  if  the  substance  is  testament- 
ary. 

Schouler,  Wills.  §  261;  Bose  v.  Quick,  80  Pa.. 
225;  Turner  v.  Scott,  51  Pa.  126;  Frederie1(^» 
App,  52  Pa.  888;  Patterson  v.  Briglish,  71  Pa, 
458;  Frew  v.  Olarke,  80  Pa.  178;  Fosselman  v, 
i?Wffr,98Pa.l59;F«2«wv.  Van  L«r,108Pa.600. 

This  instrument  is  properly  executed  in  ac- 
cordance with  the  requirements  of  our  statutes 
and  its  execution  has  been  properly  proved. 
Neither  subscribing  witnesses  nor  witnesses 
present  at  the  execution  of  the  paper  are  re- 
quired. 

Hight  V.  Wilson,  1  U.  S.  1  DaU.  94  (1  L.  ed. 
51);  Carson's  App.  59  Pa.  498;  Fosselrnan  y  El- 
der, 98  Pa.  159. 

To  sign  is  not  necessarily  to  write  one's  full 
name.  The  test  as  to  whether  a  paper  is  signed 
or  not  is.  Did  the  person  subscnbe  the  paper 
with  the  intention  of  signifying  bis  assent  to  its 
provisions?  This  is  the  criterion  which  is  ap- 
plied to  questions  arising  under  the  Statutes  of 
Frauds  and  Perjuries,  which  require  a  writing 
signed  by  the  parties  and  in  the  construction  of 
which  it  has  been  held  that  a  signing  by  initiala 
to  good. 


absolntelj  entitled  for  her  own  benefit.  1  Jarman, 
Wills,  68a. 

Where  a  testator  makes  an  absolute  devise  or  be- 
quest, mere  precatory  words  of  desire  or  recom- 
mendation annexed  wHl  not  In  general  convert  the 
devisee  or  legatee  Into  a  trustee,  unJess,  indeed.  It 
appear  affirmatively  that  they  were  Intended  to  be 
imperative.    Burt  v.  Herron,  00  Pa.  400. 

Where  the  words  of  the  gift  point  plainly  to  a 
fall,  absolute  and  unfettered  enjojrment  by  the 
donee  himself,  mere  precatory  expressions  an- 
nexed to  the  gift  can  hardly  he  pronounced  im- 
perative. 1  Jarman,  Wills,  888;  Kulgtat  v.  Bough- 
ton,  11  Clark  ft  F.  618;  Winch  v.  Brutton,  14  Sim.  870; 
Meredith  v.  Heneage,  10  Price,  806. 

Mere  expresalons  of  kindness  and  good  will  to- 
wards third  parties,  or  an  appeal  to  the  donee^s 
liberality  on  their  behalf.  Is  not  enough  to  create  a 
precatory  trust  for  their  benefit.  Re  Bond,  L.  R.  4 
Ch.  Div.238;  Knight  v.  Boughton,  11  Clark  ft  F.  613; 
Bohouler,  Wills,  0S88. 

The  court  will  not  "do  violence  to  the  general  in- 
tent" in  order  to  create  a  truss  where  the  words 
used  were  "It  is  my  wish;**  so,  too,  *  Vish  and  wilL** 
McKee  V.  Means,  84  AlaJ  8«». 

Authority  to  dispose  of  property  at  diseretion. 

Authority  to  dispose  of  property  at  discretion, 
there  being  no  bequest  over,  is  taken  as  evidence 
of  the  extent  of  the  interest  intended  to  be  given, 
and  is  construed  to  be  an  absolute  interest,  and  not 
a  mere  power  to  sell.  Kendall  v.  Kendall,  86  K.  J. 
Bq.91. 

The  test  question  in  precatory  trusts  is  whether, 
t>y  using  these  words  milder  than  a  command,  the 
testator  meant  to  control  A  or  to  submit  a  proposed 
benefit  to  his  discretion  or  selection.  Re  Pennock^ 
Estate.  20  Pa.  AS;  Stead  v.  Me11or«  L.  B.  6  Ch.  Div. 
^25:  Schouler,  Wills,  02L 
<L.R.A. 


Subsequent  provisions  of  the  will,  expressed  by 
way  of  '^recommendation,**  **BUggeetion**  and  "de- 
sire," rather  enlarge  than  restrain  the  power  of  dis- 
position.   YanGorder  v.  Smith,  00  Ind.  412. 

When  a  bequest  of  personal  property  is  made  for 
life,  with  a  full  power  of  disposition,  by  will  or 
otherwise,  at  the  pleasure  of  the  devisee,  without 
limitation  or  restriction  as  to  the  time,  mode  or  pur- 
poses of  the  execution  of  the  power,  the  life  estate 
is  controlled  by  the  limited  power  of  disposition, 
and  an  absolute  estate  in  the  property  is  thereby 
created  in  the  legatees.  ]>odge  v.  Moore,  100  Mass. 
885;  Hale  v.  Marsh,  Id.  468:  Cummings  v.  Shaw,  108 
Mass.  160;  BamsdeU  v.  Bamsdell,  21  Me.  288;  Diehl*s 
App.  86  Pa.  120;  Kinter  v.  Jenks,  43  Pa.  445;  Dunlap 
V.  Garllngton,  17  S.  C.  607. 

Where  a  testator  gave  aU  his  real  and  personal 
estates  to  his** dear  wife  absolutely,**  with  full 
power  for  her  to  **dlspo6e  of  the  same  as  she  may 
think  fit  for  the  benefit  of  my  family,  having  full 
confidence  that  she  willldo  so,**  the  wife  took  abso- 
lutely. Re  Hutchinson  and  Tenant,  L.  B.  8  Ch.  Div. 
540;  1  Jarman,  Wills,  688;  Irvine  v.  Sullivan,  L.  R.  8 
Eq.  078;  Gtodfrey  v.  Godfrey,  2  N.  B.  16;  Wood  v. 
Cox,  1  Keen,  817. 

Where  a  testator  devised  and  bequeathed  all  his 
real  and  personal  property  to  his  wife,  her  heirs, 
executors,  administrators  or  assigns,  to  and  for  her 
sole  use  and  benefit,  in  full  confidence  that  she 
would  in  every  respect  appropriate  and  apply  the 
same  unto  and  for  the  benefit  of  all  his  children, 
the  widow  took  a  life  estate  with  a  power  of  ap- 
pointment among  the  children.  Gully  v.  Cregoe,  24 
Beav.  186;  Bhovelton  v.  Shovelton,  82  Bea7. 143;  Cur- 
nick  V.  Tucker,  L.  R.  17  Bq.  SiO;  Le  Marohant  v.  Le 
Merchant,  L.  B.  18  Eq.  414. 

No  trust  is  creat  ed  by  the  will  in  favor  of  the  chil- 
dren.   BamfortL  v.  Bamforth,  128  Mass.  280. 

The  widow  took  at  least  an  estate  for  life,  with  a 
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1  Reed,  Stat.  Fr.  §  386;  Sanborn  ▼.  Flagler, 
9  Allen,  474;  Falmer  v.  Stephens,  1  Denio,  478; 
Chichester  v.  Cobb,  14  L.  T.  N.  S.  438;  BrowDe, 
Stat.  Fr.  §  362  and  cases  there  cited;  Brown  ▼. 
Butchers  &  D.  Bank,  6  Hill,  448;  Waton  v.  My- 
ers,  33  111.  432;  Selby  y.  Belby,  8  Meriy.  2;  Jfa»» 
V.  iZyrfer,  84  Pa.  223.  See  also  Vernon  y.  Kirk, 
^  Pa.  218;  Carson's  App.  59  Pa.  493:  Baldwin's 
Estate,  16  W.  N.  0. 800;  ReJakob^s  Witt,  21  W. 

:n.  c.  510. 

There  are  English  decisions  to  the  effect  that 
«  signing  of  a  will  by  initials  is  good. 

Be  Goods  of  Savory,  15  Jur.  1042;  Addy  r. 
<?/'*>,  8  Ves.  Jr.  504;  Baker  v.  Dening,  8  Ad.  & 
El.  94;  Be  Goods  of  Emerson,  9  L.  R  Ir.  443. 

In  Jenkins  y.  Gaisford,  3  Swabey  &  Tr.  93, 
the  case  was  that  of  a  signing  by  stamping  the 
oauQe,  and  it  was  held  good.  The  testator 
signed  an  assumed  name  in  Be  Goods  of  Bedr 
ding,  2  Robt.  Eccl.  889,  and  it  was  held  a  good 
signature,  the  court  saying  it  would  pass  as  the 
mark  of  testator. 

A  case  is  reported,  Be  Goods  of  Clarke,  1 
Swabey  &  Tr.  22,  where  a  maiden  name  was 
interchanged  with  a  married  name  and  the  sig- 
nature was  held  to  be  within  the  statute. 

See  also  HartweU  y.  McMaster,  4  Redf .  893. 

Mitchell,  J.,  deliyered  the  opinion  of  the 
court- 

The  writing  in  question  is  clearly  testament- 
ary. Although  it  does  not  on  its  face  purport 
to  be  a  will,  and  in  form  is  not  a  command  but 
a  request,  addressed  to  no  special  person  by 


name  but  plainly  to  those  who  shoald  haye  the 
possession  or  control  of  her  property,  it  has  the 
essential  element  of  being  aaisposition  of  prop- 
erty to  take  effect  after  death,  and  the  preca- 
tory form  is  therefore  immaterial  Fosselman 
▼.  Elder,  98  Pa.  159. 

It  bein^  undisputed  that  the  paper  is  in  the 
handwritmg  of  tiie  decedent,  and  being  testa- 
mentary in  character,  the  only  question  left 
upon  its  yalidity  as  a  will  is  the  sufficiency  of 
its  execution  bj  the  signature  "Harriet" 

The  paper  is  proyed  to  haye  been  written 
after  the  passage  of  the  Act  of  June  8,  1887, 
(Pub.  Laws,  333),  and  the  fact  that  the  dece- 
dent was  a  married  woman  is  therefore  unim- 
portant. That  Act  repealed  the  requirement 
that  a  married  woman's  will  should  be  executed 
in  the  presence  of  two  witnesses  neither  of 
whom  should  be  her  husband,  and  put  her,  la 
respect  to  signature  by  herself,  upon  the  same 
footing  as  men  and  unmarried  women.  No 
greater  effect  can  be  attributed  to  the  Statute. 
It  certainly  was  not  intended  to  authorize  a 
married  woman  to  execute  a  will  any  more 
loosely  than  other  persons.  We  are  therefore 
remitted  to  the  general  question  whether  a  sig^ 
nature  by  the  first  name  only  may  be  a  yalid 
signing  of  a  will  under  the  Act  of  1888  and  its 
supplements. 

The  condition  of  the  law  before  the  passage 
of  the  Wills  Act  of  1883  is  well  known.  By 
the  English  Statute  of  Frauds  all  wills  as  to 
land  were  required  to  be  in  writing  signed  by 
the  testator.    Under  this  Act  it  was  held  that 


power  to  convey  the  fee  and  to  receiye  the  pro- 
c  >eds.  Cummlngs  y.  Shaw,  ntpro;  Gibbina  y.  Shep- 
ard,  125  Muss.  64a. 

Where  the  langruage  of  a  testator  shows  a  clear 
Intent  to  devise  the  fee  of  his  lands  to  his  wife, 
words  of  recommendation  or  suffgestlon  or  advice 
as  to  the  management  or  occupation  thereof  by  the 
family,  contained  in  other  clauses,  will  not  limit 
her  estate.    Hoxsey  v.  Hoxsey,  87  N.  J.  Bq.  ZL 

A  mere  reeotiimendatfon  not  considered  imporaUos, 

No  recommendatory  terms  of  a  will  expressing  a 
wish,  will,  desire,  etc.,  are  sufficient  to  create  a  trust 
unless  there  be  certainty  as  to  the  parties  to  take 
and  what  they  are  to  take.  Lines  y.  Darden,  5  Fla. 
61;  Gilbert  y.  Chapin.  10  Conn.  81S3.  See  Harrison  y. 
Harrison,  2  Gratt.  1. 

The  word  '^reoommend**  Is  sosoeptlble  of  an  inter- 
pretation consistent  with  the  legal  and  equitable 
power  of  the  person  leoonunended  to  depart  from 
the  recommendation.  Johnston  y.  Rowlands,  2  De 
G.  &  Sm.  868. 

Recommendatory  ezpreesions  in  a  will  depend 
for  their  full  force  on  the  discretion  of  the  donee 
of  the  power.  McCuUoch  y.  McGulloch,  11  Week. 
Rep.  604;  Graves  y.  Graves,  18  Irish  a  182;  Godfrey 
y.  Godfrey,  11  Week.  Bep.  664;  Scott  v.  Key,  11  Jur. 
N.  S.  819:  Hood  v.  Oglander,  12  L.  T.  N.  8.  620;  Wig- 
ram,  Wills,  216. 

Whenever  the  objects  of  the  supposed  recom- 
mendatory trust  are  not  certain  or  definite;  when- 
ever the  property  to  which  it  is  to  attach  is  not  cer- 
tain or  definite;  whenever  a  olear  discretion  or 
choice  to  act  or  not  to  act  is  given;  whenever  the 
prior  diaposltiona  of  the  property  Import  absolute 
and  uncontrollable  ownership,/-^  all  such  cases 
courts  of  equity  will  not  create  a  trust  from  recom- 
mendatory words.  Story,  Eq.  11070.  See  also  Wood 
y.  Cox,  2  MyL  ft  C.  684;  Wright  y.  Atkyns,  Turn,  ft 
R.  143;  Stead  v.  Mellor,  L.  R.  6  Ch.  Dly.  226;  Lambe 
T.  Eames,  L.  R.  10  Bq.  267,  L.  B.  6  Ch.  App.  607;  Heas 
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V.  Singler,  114  Mass.  56;  Re  Pennock^s  Estate,  20  Pa. 
268;  Van  Duyne  v.  Van  Duyne,  14  N.  J.  Bq.  897;  8 
Pom.  Bq.  Jur.  §8 1014-1017,  and  notes;  Howard  v.  Oi^ 
rusi,  100  tJ.  S.  731,  784  (27  L.  ed.  1002). 

Expressions  of  trust  and  confidence. 

Under  the  clause  "After  payment  of  my  just  debts 
and  funeral  expenses,  I  give  and  devise  to  my  wife 
one  third  of  all  my  real  estate  to  her  sole  use  and 
behoof  f  oreven  the  other  two  thirds  I  leave  in  her 
power,  and  bequeath  to  her  for  her  support  during 
her  lifetime,  and  leaving  it  as  an  injunction  on  her 
to  divide  it  on  the  children  at  her  d«ath,  as  she  deems 
best,  and  as  they  deserve,"  the  wife  took  an  estate 
in  fee  in  one  third  of  the  residue;  as  to  the  other 
two  thirds  she  took  at  least  an  estate  for  life,  with 
a  power  to  convey  the  fee  and  to  receive  the  pro- 
ceeds.   Glbblus  V.  Shepard,  126  Maas.  641. 

Where  the  gift  was  *^U)  J,  her  executors,  admlnis* 
trators  and  assigns,  to  and  for  her  and  their  own  use 
and  benefit,  upon  the  fullest  trust  and  confidence 
reposed  in  her  that  she  sliall  dispose  of  the  same  to 
and  for  the  Joint  benefit  of  herself  and  my  children,** 
no  obligation  is  imposed  which  the  court  could 
enforce.  Webb  v.  Wools,  2  Sim.  N.  S.  2S7.  See  also 
White  v.  Briggs,  16  Sim.  88;  Pamall  v.  Pamall,  U 
R.  0  Ch.  Div.  97;  and  the  following  cases  bearing  on 
the  subject:  Winch  v.  Brutton,  14  Sim.  870:  Ingram 
y.  I^raley,  20Ga.  563;  Steele  v.  Levisay,  11  Gratt.  464. 
See,  however.  Re  Pennock*s  Estate,  20  Pa.  888; 
Bardswell  v.  Bardswell,  0  Sim.  810;  Williams  v.  Wil- 
liams,  1  Sim.  N.  &  858, 864;  Huskisson  v.  Bridge,'16 
Jur.  738;  Fox  v.  Fox,  27  Beav.  801;  Green  v.  Manden« 
1  Drew.  640;  McCulloch  v.  McGulloch,  11  Week.  Itcp. 
604. 

If  the  subsequent  words,  **en  Joining  the  widow  to 
divide  the  estate  on  her  death  on  the  children,** 
make  a  good  devise  over,  such  devise  would  take 
effect  in  case  of  a  failure  by  the  widow  to  oonye]f 
during  her  life.    Smith  y.  Soow,  128  Mass.  8281 
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tbe  signature  of  the  testator  in  anypart  of  the 
instrument  was  sufficient.  Redf.  Wills,  chap. 
6,  §  18,  pi.  9,  and  cases  there  cited. 

The  same  construction  was  given  to  the  law 
fai  Pennsylvania,  and  under  the  Act  of  1705, 
which  required  wills  of  land  to  be  in  writing 
and  proved  by  two  or  more  credible  witnesses, 
etc.  (1  Smith,  Laws,  88),  it  was  even  held  that 
a  wnting  in  the  hand  of  another,  not  signed  bv 
the  testator  at  aU,  might  be  a  good  will 
Bohrer  v.  SUhman,  1  Watls,  468. 

In  this  state  of  the  law  the  Act  of  1888  was 
passed.  It  was  founded  on  the  English  Stat- 
ute of  Frauds  (29  Charles  II.),  the  phraseology 
of  which  it  follows  closely  but  with  the  im- 
portant addition  that  the  will  shall  be  signed 
"at  the  end  thereof."  In  making  this  change 
it  is  undoubtedly  true,  as  suggested  by  Strong, 
J.,  in  Vernon  v.  Kirk,  80  Pa.  222,  that  the 
Legislature  "looked  less  to  the  mode  of  the 
signature,  than  to  its  place."  Accordingly  the 
Statute  makes  no  definition  of  a  signature,  or 
of  the  word  *  'signed. "  "It  was  only  by  j  udicial 
construction  that  (the  Statute)  was  made  to  re- 
quire the  testator's  signature  by  his  name" 
(Strong,  J,,  Vernon  v.  KirK),  and  that  Judicial 
construction  which  held  that  a  mark  was  not 
a  valid  signature  {Amy  v.  Hoover,  5  Pa.  21; 
QrabiU  Y.Barr,  Id.  441,  decided  in  1846)  was 
changed,  it  mav  be  noted,  by  the  Legislature 
as  soon  as  their  attention  was  directed  to  it 
Act  January  27,  1848,  Pub.  Laws,  16. 

The  purposes  of  the  Act  of  1888  were  ao- 
Gtiracy  in  the  transmission  of  the  testator's 
wishes,  the  authentication  of  the  instrument 
transmitting  them,  the  identification  of  the  tes- 


tator, and  certainty  as  to  his  completed  testa- 
mentary purpose.  The  first  was  attained  by 
requiring  writing  instead  of  mere  memory  of 
witnesses,  the  second  and  third  by  the  signa- 
ture of  the  testator,  and  the  last  by  placing  the 
signature  at  the  end  of  the  instrument.  The 
first  two  requirements  were  derived  from  the 
English  Statute,  the  third  was  new  (since  fol* 
lowed  bv  the  Act  of  1  Vict.,  chap.  26),  and  was 
the  result  of  experience  of  the  dangers  of  hav- 
ing mere  memoranda  or  incomplete  directions 
taken  for  the  expression  of  final  intention. 
Baker^i  App,  107  Pa.  881;  Vernon  v.  Kirk, 
80  Pa.  228. 

These  being  the  purposes  of  the  Act,  and  the 
Legislature  not  having  concerned  itself  with 
what  should  be  deemed  a  signing,  we  must 
look  dehors  the  Statute  for  a  definition. 

As  already  said,  the  Act  is  founded  on  the 
Statute  of  Frauds,  29  Charles  IL  Under  that 
Act  it  has  been  held  that  the  signing  may  be 
by  a  mark,  or  by  initials  only,  or  by  a  fictitious 
or  assumed  name,  or  by  a  name  different  from 
that  by  which  the  testator  is  designated  in  tlie 
body  of  the  will.  1  Jarman,  Wilfe,  ♦78;  Redf. 
Wills,  chap.  6,  §  18,  and  cases  there]  cited. 

In  this  State,  as  already  seen,  it  was  held,  on 
a  narrow  construction  of  the  Act  of  1838,  that 
a  mark  was  not  a  siting;  but  on  the  other 
points,  so  far  as  they  have  arisen,  our  decisions 
have  been  in  harmony  with  those  of  the  Eng- 
lish courts.  Thus  in  Long  v.  Zook,  18  Pa.  400, 
the  will  of  David  Long  was  held  to  be  validly 
executed  by  his  mark  although  the  mark  was 
put  to  the  name  of  Jacob  Long.  In  Vernon  v. 
Kirk,  80  Pa.  218,  "Ezekiel  Norman  for  Rachel 


WHL,  suJUMcncy  of  eiffnatvre. 

There  are  American  statutes  which  expressly  au- 
thorize tbe  sifimature  by  mark.  Smith  v.  Dolby,  4 
Harr.  (Bel.)  8o0;  Burford  v.  Burford,  29  Fa.  2S1; 
fichouler.  Wills,  805w 

Under  the  statute  of  Oregon,  the  maJring  by  a  tes- 
tator of  his  mark  to  his  will  is  a  signlDir  of  the  will. 
Pool  V.  Buffum,  8  Or.  488. 

The  making  of  his  mark  by  the  testator  will  sat- 
isfy the  statute;  and  that,  too,  as  various  cases  rule, 
notwithstanding  he  was  able  to  write  at  the  timet. 
Baker  v.  I>enlng,8  Ad.  &  EL  91;  Sprague  v.  Luther, 
8  R.  I.  252:  Chase  v.  Kittredge,  U  AUen,  48;  Higgins 
V.  Carlton,  28  Md.  115;  Cozzens*  Will,  61  Pa.  106. 

The  wHI  has  been  upheld  where  tbe  testator  made 
a  mark,  with  his  hand  guided  or  not  guided  by  an- 
other. Wilson  V.  Beddard,  12  Sim.  28:  Baker  v.  Den- 
iDg,  8  Ad.  &  Bl.  94;  Jackson  v.  Van  Dusen,  6  Johns. 
144;  Nickerson  v.  Buck,  12  Cush.  882;  Upchuroh  v. 
Upchurch,  16  B.  Mon.  102. 

Or  where  a  testator  wrote  only  his  initials.  Be 
Goods  of  Savory.  15  Jur.  1042. 

Or  where  he  affixed  a  seal  stamped  with  his  ini- 
tials, and  pronounced  it  his  *'hand  and  seal.**  Be 
Goods  of  Bmerson,  L.  R.  9  Ir.  443. 

Or  where  his  f uU  slgnatm'e  was  efPected  by  the 
aid  of  another  person  who  guided  his  hand.  Yan- 
druff  V.  BlnehaTt,a9  Pa.  282;  Stevens  v.  Van  Cleve, 
4Wash.C.C.262. 

Where  a  testator  was  paralyzed  and  was  raised  in 
bed,  and  a  pen  was  put  into  his  hand,  which  was 
held  by  another  whilst  he  made  his  mark,  this  was 
a  valid  execution  of  the  will.    Cozzens*  Will,  eupra. 

An  imperfect  or  indistinct  subscription  of  the 
testator^s  name  to  his  will  may  be  regarded  as  his 
mark.    Hartwell  v.  McMaster,  4  Redf.  889. 

So,  where  he  stamped  his  name.    Jenkins  v..Gais- 
f  ord,  8  Swabey  li;  Tr.  96. 
6L.R.A. 


Where  the  testator  signs  under  an  assumed  name, 
such  a  signature  may  satisfy  the  statute  by  passing 
as  the  testator^s  mark.  Be  Ckx>ds  of  Bedding,  9 
Bob.  BccL  888;  1  Wms.  Bzis.  70. 

Ifame  ckfflxed  by  another. 

A  testator*8  name  may,  at  his  request,  be'alBzed 
to  a  will  by  an  attesting  witness.  The  effect  Is  the 
same  as  though  written  by  the  testator  himself. 
Herbert  v.  Berrier,  81  Ind.  L 

The  statute  is  satisfied  where,  tbe  testator  having 
requested  another  to  sign  the  paper  as  his  will  for 
him,  the  latter  complies  under  the  strict  precau- 
tions of  the  Code  (Vernon  v.  Kirk,  80  Pa.  218;  Abra- 
ham V.  Wllklns,  17  Ark.  282);  ortwhere  by  direction 
of  a  testator  another  person,  under  the  same  pre- 
cautions, stamps  the  will,  by  way  of  signature,  with 
an  instrument  on  which  the  testator  has  had  his 
usual  signature  engraved  for  convenience  in  stamp- 
ing letters  or  other  documents  requiring  his  signa- 
ture.   Jenkins  v.  Gaisf ord,  8  Swabey  &  Tr.  93. 

It  is  not  necessary  tliat  a  testator  should  have 
touched  the  paper  of  the  will  with  his  own  hand  or 
with  the  point  of  his  pen,  if  the  subscription  of  his 
name  thereto  be  adopted  by  his  acknowledg- 
ment and  declaration.  Be  Merohant*s  Will,  1 
Tuck.lKL 

For  under  the  Statute  of  Frauds,  and  various 
Codes  in  the  United  States,  provision  is  made  for 
the  signing  of  the  will,  not  only  by  the  testator  him- 
self, but  also  by  some  other  person  in  his  presence 
and  by  his  express  direction.  KHey  v.  Riley,  86  Ala. 
486. 

There  are  States,  however,  where  this  signing  by 
another  is  placed  by  legislation  under  much  nar- 
rower restraints.  Be  McElwalne,  18  K.  J.  Eq.  489; 
Vines  V.  Gllngf ost.  21  Ark.  800L , 
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Doberty  at  ber  reqaest"  was  beld  to  be  a  valid 
3iguing  under  tbe  Act.  And  in  Main  v.  Ryder^ 
B4  Pa.  217,  it  may  be  noted  tbat  a  mark  was 
beld  to  be  a  good  signature  (subsequent  to  the 
Act  of  1848),  though  put  to  a  name  which  was 
not  the  testatoi^s  real,  or  at  least  his  original, 
name,  though  it  was  one  by  which  he  had  been 
known  for  some  years  in  his  own  neighbor- 
hood. Ko  question  was  raised  against  the  will 
on  this  point 

The  precise  case  of  a  signature  by  the  first 
name  only  does  not  appear  to  have  arisen 
either  in  England  or  in  the  United  States;  but 
the  principles  on  which  the  decisions  already 
referred  to  were  based,  especially  those  in  re- 
gard to  signing  by  initials  only,  are  equally  ap- 
plicable to  the  present  case,  and  additional 
force  is  given  to  them  by  tbe  decisions  as  to 
what  constitutes  a  binding  signature  to  a  con- 
tract under  the  same  or  analogous  statutes. 
Browne  (on  the  Statute  of  Frauds,  §  862)  sUtes 
the  rule  thus:  "In  cases  where  the  initials  only 
of  the  party  are  signed,  it  is  quite  clear  that 
with  the  aid  of  parol  evidence,  which  is  ad- 
mitted to  apply  to  them,  the  signature  is  to  be 
held  valid."  And  see  Palmer  v.  Stephejis,  1 
Denio,  478;  Sanborn  v.  Flagler,  9  Allen,  474; 
Weston  V.  Myers,  83  HI.  432;  Salmon  Falls 
Mfg,  Go,  ▼.  Ooddard,  56  U.  8.  14  How.  446 
04  L.  ed.  493);  Chichester  v.  CM,  14  L.  T.  N. 
S.  433. 

Though,  therefore,  we  find  no  precise  prec- 
edent, yet  the  analogies  are  all  favorable, 
rather  than  otherwise,  to  the  sufficiency  of  a 
signing  by  first  name  only,  if  it  meets  the 
other  requirements  of  the  Act.  These  are  mat- 
ters depending  on  circumstances,  which  will  be 
considered  further  on. 

Looking  beyond  the  decisions  to  the  general 
use  of  language,  what  is  understood  by  signing, 
and  signature  ?  Webster  defines  to  sign  as  "to 
affix  a  signature  to;  to  ratify  by  hand  or  seal; 
to  subscribe  in  one's  own  handwriting;"  and 
signature  as  "a  sign,  stamp  or  mark  impressed; 
.  .  .  especially  the  name  of  any  person  writ- 
ten with  his  own  hand,  employed  to  signify 
that  the  writing  which  precedes  accords  with 
his  wishes  or  intentions;  a  sign  manual." 

All  the  definitions  include  a  mark,  and  no 
dictionary  limits  a  signature  to  a  written  name. 
There  can  be  no  doubt  that  historically,  and 
down  to  very  modem  times,  the  ordinary  sig- 
nature was  the  mark  of  a  cross,  and  there  is 
perhaps  as  little  question  that  in  the  general 
diffusion  of  education  at  the  present  aay  the 
ordinary  use  of  the  word  implies  the  written 
name.  But  this  implication  is  not  even  yet 
necessary  and  universal.  The  man  who  can- 
not write  is  now  happily  an  exception  in  our 
Commonwealth,  but  he  has  not  yet  entirely  dis- 
appeared, and  in  popular  language  he  is  still 
said  to  "sign,"  though  he  makes  only  his  mark. 
Thus,  in  Asay  v.  Hooter,  5  Pa.  26,  the  witness 
says:  "The  name  was  written  after  the  will  was 
read  to  her,  and  after  she  had  signed  it;  .  .  .  . 
she  was  reclining  in  bed  when  she  signed  it," 
although  the  signature  the  witness  was  testify- 
ing to  was  only  a  mark. 

But  even  in*the  now  usual  acceptation  of  a 
written  name,  signature  still  does  not  imply 
the  whole  name.  Custom  controls  the  rule  of 
names,  and  so  it  does  the  rule  of  signatures. 
The  title  by  which  a  man  calls  himself  and  is 
6  L.  R.  A. 


known  in  tbe  community  is  his  name,  as  in 
Main  v.  Ryder,  supra^  whether  it  be  the  one 
he  inherited  or  had  originally  given  him,  or 
not  So  the  form  which  a  man  customarily 
uses  to  identify  and  bind  himself  in  writing 
is  his  signature,  whatever  shape  he  may  choose 
to  give  it.  There  is  no  req^uirement  that  it 
shaB  be  legible,  though  legibility  is  one  of  the 
prime  objects  of  writing.  It  is  sufficient  if  it 
be  such  as  he  usually  signs;  and  the  signatures 
of  neither  Ruf  us  Choate  nor  Qeneral  Spinner 
could  be  rejected,  though  no  man  unaided 
could  discover  what  the  ragged  marks  made  by 
either  of  those  two  eminent  personages  were 
intended  to  represent.  Nor  is  there  any  fixed 
requirement  how  much  of  the  full  name  shall 
be  written.  Custom  varies  with  time  and 
place,  and  habit  with  the  whim  of  the  individ- 
uaL  Sovereigns  write  only  their  first  names; 
and  the  sovereign  of  Spain,  more  royally  still, 
signs  his  decrees  only  "  I,  the  Ein^'  (Yo  el 
Rey).  English  peers  now  sign  their  titles  only, 
though  they  be  geographical  names,  like  Devon, 
or  Stafford,  as  broad  as  a  county.  The  great 
Bacon  wrote  his  name  "  Fr.  Vcrulam,"  and  the 
ordinary  signature  of  the  poet-philosopher  of 
fishermen  was,"Iz.Wa."  In  the  fifty-six  signa- 
tures to  the  most  solemn  instrument  of  modem 
times,  the  Declaration  of  Independence,  we 
find  every  variety  from  "Th.  JeiSfersoq"  to  the 
unmistakably  identified  "Charles  Carroll  of 
CarroUton."  In  the  present  day  it  is  not  uncom- 
mon for  business  men  to  have  a  signature  for 
checks  and  banking  purposes  somewhat  differ- 
ent from  that  used  in  their  ordinary  business; 
and  in  familiar  correspondence,  signature  by 
initials,  or  nickname,  or  diminutive,  is  proba- 
blythe  general  practice. 

What,  therefore,  shall  constitute  a  sufficient 
signature  must  depend  largely  on  the  custom 
of  the  time  and  place,  the  habit  of  the  individ- 
ual, and  the  circumstances  of  each  particular 
case.  As  already  seen,  the  English  and  some 
American  cases  hold  that  a  signature  by  initials 
only  or  otherwise  informal  and  short  of  the 
fuu  name  may  be  a  valid  execution  of  a  will 
or  a  contract,  if  the  intent  to  execute  is  appar- 
ent. To  this  requirement  our  statute  adds  that 
the  signature  must  be  at  the  end,  as  evidence 
that  the  intent  is  present,  actual  and  completed. 
On  this  point  of  the  completed  act,  the  use  of 
the  ordinary  form  of  signature  is  persuasive 
evidence,  and  the  absence  of  it  may  be  of 
weight  in  the  other  scale.  As  well  suggested 
by  the  learned  judge  below,  if  a  will  drawn 
with  formality  or  in  terms  that  indicate  the  aid 
of  counsel  or  the  intent  to  comply  with  all  the 
forms  of  law,  be  signed  with  initials  or  first 
name  only,  doubt  would  certainly  be  raised  as 
to  the  completed  purpose  of  the  testator  to 
execute  it;  and  if  then  it  appeared  that  his 
habit  was  to  sign  his  name  in  full  the  doubt 
might  become  certainty;  while  on  the  other 
hand  if  it  were  shown  that  he  usually  or  even 
frequently  signed  business  or  other  important 
papers  in  the  same  way,  the  doubt  might  be 
dissipated.  As  in  all  cases  where  the  intent  is 
the  test,  there  can  be  no  hard  and  fast  legal 
rule  as  to  form.  The  statute  requires  that  the 
signature  shall  be  at  the  end,  and  tbat  require- 
ment must  be  met  without  regard  to  intention; 
but  what  shall  constitute  a  signature  must  be 
determined  m  each  case  by  the  circumstancea. 
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Tested  by  these  views,  the  will  in  the  present 
^case  appears  to  have  been  well  execute  Of 
the  handwriting  and  of  the  identity  of  tbe  tes- 
tatrix there  is  no  question,  and  her  completed 
intent  to  execute  tbe  paper  as  the  expression  of 
her  testamentary  wishes  is  attested  at  the  end 
of  It  by  a  signature,  admitted  to  be  made  by 
her,  and  shown  to  be  in  the  form  which  she 
habitually  used.  The  writing  has  not  the  usu- 
«1  formalitieB  of  a  will,  bat  is  in  form  a  letter 
addressed  to  no  one  by  name,  but  clearly  in- 
tended  for  her  mother  or  such  of  b^x  family  as 
should  assume  control  of  her  property  after  her 


death,  and  the  form  of  the  instrument  might 
well  account  for  the  signature  she  was  ace  us 
tomed  to  use,  were  it  not  still  more  clearly  ex- 

glained  by  the  unfortunate  differences  with 
er  husband,  and  her  repugnance  to  using  his 
name,  as  shown  by  her  avoidance  of  it  in  her 
correspondence,  and  her  direction  not  to  put  it 
on  her  tombstone.  On  the  evidence  It  is  clear 
that  the  testatrix  intended  this  as  a  complete 
execution  of  the  instrument,  and  we  find  noth- 
ing in  the  law  to  defeat  its  validity  for  that 
purpose. 
Judgment  affirmed. 
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STATE  OF  WEST  VIRGINIA 

FIRE  CREEK  COAL  &  COKE  CO.. 
Ptff.  in  Err. 


C. 


.W.Va.. 


^The  fourth  seetioB  of  chapter  68«  Acts 
1887*  which  prohibits  persons  and  oor- 
poratiODS  enga^red  in  mining  and  manuflioturinff, 
and  tDtereated  In  eelllnflr  mercbandJae  and  sap- 
plies,  from  seUinff  any  merchandise  or  supplies  to 
their  employ^  at  a  greater  per  cent  of  profit  than 
they  sell  to  others  not  employed  by  them,  is  un- 
constitational  and  void,  because  it  is  class  legis- 
lation, and  an  unjust  interference  with  private 
contracts  and  businesa. 

(Noyember  18, 1880.) 

ERROR  to  the  Circuit  Court  for  Fayette 
County  to  review  a  judgment  convicting 
<]efendant  of  a  violation  of  the  provisions  of 
Acts  1887,  chap.  63,  prohibiting  certain  classes 
of  employers  from  discriminating;  against  their 
«mpIoy^  in  the  sale  of  merchandise.  Re- 
tersed. 

The  case  sufilciently  appears  in  the  opinion. 

Mr.  J.  W.  St.  CUkir  for  plaiDtifl  in  error. 

Mr.  Alfred  Caldwell*  Atty-Oen.,  for  the 
^tate. 

Snyder,  P.,  delivered  the  opinion  of  the 
court: 

Writ  of  error  to  a  judgment  of  the  Circuit 
-Court  of  Fayette  County,  pronounced  on  Sep- 
tember 29, 1887,  upon  an  indictment  against 
the  Fire  Creek  Coal  &  Coke  Company,  a  do- 
mestic corporation.  There  was  a  motion  to 
quash,  and  a  demurrer  to  the  indictment, — 
<ach  of  which  were  overruled,— a  trial  by  Jury 
«nd  conviction,  and  a  fine  of  $25  imposed  upon 
the  defendant 

The  indictment  is  under  the  provisions  of  the 
fourth  section  of  chapter  68,  Acts  of  1887, 
which  provides,  in  substance,  as  follows:  That 
it  shall  be  unlawful  for  any  person,  firm,  com- 
pany, corporation  or  association  engaged  in 
mining  or  manufacturing,  and  who  shall  be  in- 
terested in  merchandising,  to  knowingly  and 
willfully  sell  any  merchandise  or  supplies 
whatsoever  to  any  employ^  at  a  greater  per 
«ent  of  profit  than  merchandise  and  supplies  of 

•Head  note  by  BimBB,  P. 
4L.R.A. 


the  like  character,  quality  and  quantity  are 
sold  to  other  customers,  buying  for  cash,  and 
not  employed  by  them.  The  violation  of  this 
section  is  made  a  misdemeanor,  punishable  by 
a  fine  not  exceeding  $100  and  not  less  than  $25. 

In  State  v.  Goodwill,  10  S.  E.  Rep.  285  (de- 
cided by  us  at  tbe  present  term),  this  court  held 
it  is  not  competent  for  tbe  Legislature,  under 
the  Constitution,  to  single  out  owners  and 
operators  of  mines,  and  manufacturers  of  every 
kind,  and  provide  that  they  shall  bear  burdens 
not  imposed  on  other  owners  of  property  or 
employers  of  labor,  and  prohibit  them  from 
making  contracts  which  it  is  competent  for 
other  owners  of  property  or  employers  of  labor 
to  make.  Such  legislation  cannot  he  sustained 
as  an  exercise  of  the  police  power.  And  we 
also  held,  in  that  case,  that  the  third  section  of 
the  same  Act,  under  which  the  indictment  now 
under  consideration  is  founded,  is  unconstitu- 
tional and  void.  In  that  case  we  referred  to 
the  constitutional  provisions,  both  state  and 
federal,  and  reviewed  at  some  length  the  de- 
cisions of  the  courts  in  respect  to  the  power  of 
the  Legislature  to  enact  laws  such  as  the  one  here 
in  question.  The  provision  of  the  Statute  wbich 
we  declared  invahd  In  that  case  was  an  attempt 
to  prohibit  persons  engaged  in  mining  and 
manufacturing  from  issuing,  for  the  payment 
of  labor,  any  order  or  paper,  except  such  an 
order  as  is  specified  in  the  Act.  The  chief 
ground  upon  wbich  we  held  that  section  void 
was  that  it  discriminated  against  a  class  of  em- 
ployers, and  interfered  with  the  right  of  con- 
tract between  citizens  in  respect  to  matters 
purely  private.  Having  held  that  section  o! 
tbe  Act  void,  as  an  abridgement  of  the  guaran- 
teed rights  and  privileges  of  the  citizens  of  this 
State,  It  seems  to  me  that  the  fourth  section  of 
the  same  Act— the  one  now  in  question — must, 
for  the  reasons  and  upon  the  authorities  and 
principles  set  forth  in  the  opinion  in  the  said 
case  of  State  v.  GoodtoiU,  be  also  held  uncon- 
stitutional and  void. 

There  are  many  considerations  for  selling 
goods  or  supplies  at  less  per  cent  of  profit  to 
one  customer  than  to  others.  The  goods  may 
be  of  the  "like  character,  kind,  quality  and 
quantity,"  and  still  there  may  be  considera- 
tions, entirely  proper,  whv  the  sale  should  not 
be  at  the  same  price  in  all  cases,— such  as  the 
character  and  promptness  of  the  customer;  the 
risk  of  loss  or  time  of  payment;  the  aggregate 
amount  of  purchases  by  the  same  person  of 
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different  kinds  of  goods  or  8npi>lie8.  It  may 
be  more  profitable  to  sell  a  large  bill  of  different 
kinds  of  goods  to  a  large  consnmer  tban  to  sell 
one  of  the  same  kind  of  articles  to  one  who 
buys  nothing  else.  The  Statute  is  a  Procrustean 
bed.  It  cobsigns  all  sizes  and  conditions  to 
the  same  measure  of  treatment,  regardless  of 
their  differences.  It  excludes  all  freedom  in 
trade,  and  all  considerations  of  mutual  benefit, 
nnd  even  charity.  If  the  employer  sells  goods 
to  the  family  of  some  friend,  in  indigent  cir- 
cumstances, at  less  than  cost,  then,  mider  this 
Statute,  he  must  sell  at  the  same  price  to  all  his 
employes.  But  it  is  unuecessa^  to  illustrate 
the  vices,  the  crudities  and  the  inlustice  of  the 
Statute.  That  it  is  an  attempt  to  do  for  private 
citizens,  under  no  physical  or  mental  disabili- 
ties, what  they  can  best  do  for  themselves,  is 
apparent  It  selects  miners  and  manufacturers 
as  a  dasSp  and  denies  to  them  privileges  which 
are  not  only  proper  and  legitimate  in  them- 
selves but  to  some  extent  necessary  and  un- 
avoidable in  the  conduct  of  business,  privileges 
which  concern  private  affairs  solely,  and  which 
are  enjoyed  by  all  other  classes  and  citizens. 
It  is  an  attempt  on  the  part  of  the  Legislature 
to  do  what,  in  this  country,  cannot  be  done; 
that  is,  to  prevent  persons  who  are  sui  juris 
from  making  their  own  contracts.  The  Act  is 
an  infringement  alike  of  the  right  of  the  em- 
ployer and  the  employ^.  More  than  this,  it  is 
an  insulting  attempt  to  put  the  laborer  under 
legislative  tutelage,  which  is  not  only  degrad- 
ing to  his  manho^,  but  subversive  of  nis  rights 
■s  a  citizen  of  the  United  States.  QodefumU  y. 
Wigeman,  118  Pa.  481,  4  Cent.  Rep.  887. 


In  condemning  this  Statute,  we  do  not  wisb 
to  give  countenance  to  the  idea  that  any  em-> 
ployer,  whether  he  is  en^ged  in  mining,  man* 
ufacturine  or  any  other  business,  has  tbe  ri^ht 
to  discriminate  against  his  employ^,  by  sellmg 
to  them  goods  or  supplies,  under  similar  cir- 
cumstances, at  a  greater  per  cent  of  profit  than 
he  does  to  his  other  customers.  Such  a  dia- 
crimination  is  not  only  unjust,  but  it  is  sub- 
versive of  the  first  principles  of  trade;  and  no- 
emp1oy6  should  buy  from  such  employer. 
The  remedy  is  in  the  hands  of  the  employee 
He  IS  not  compelled  to  buy  from  his  employer; 
and  the  general  law,  without  any  specud  stat» 
ute,  will  fully  protect  him  in  his  refusal  to  do- 
so.  The  ground  on  which  this  Act  is  con- 
demned is  that  it  is  class  legislation,  and  an  un- 
just interference  with  the  rights,  privlleces  and 
property  of  both  the  employer  and  the  em- 
ploy6,  and  places  upon  botli  the  badge  of 
slavery,  by  denying  to  the  one  the  right  of 
managing  his  own  private  business,  and  as- 
suming that  the  other  has  so  little  capacity  and 
manhoKxl  as  to  be  unable  to  protect  himself,  or 
manage  his  own  private  affairs. 

For  these  reasons,  and  upon  the  principles 
announced  in  the  opinion  of  this  court  in  State 
▼.  Goodwill,  herdnoefore  referred  to,  we  hold 
the  said  fourth  section  of  the  Act  aforesaid  un- 
constitutional and  void. 

Thejudgmeni  qf  the  Oireuit  Court  is  reversed, 
the  demurrer  to  tie  indictment  sustained,  and  the 
defendant  discharged. 

Ene^lish  and  Braiuioii»  JJ.g  concurred;. 
6reen»  J.,  absent. 
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N  J    AIEEN,  Appt., 

V. 

Lesser  FRANKLIN,  Bespt. 
{-...Minn ) 

•Ateonmum  law  a  coveiuuit  of  aeisln  im 
not  Implied  in  a  deed  of  real  property  by  the 
use  of  the  operative  words  '*  grant,  banrain.  sell, 
oonvey  and  warrant.** 

(November  27, 1889.) 
^ead  note  by  Ooixihs,  J. 


APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Hennepin  County 
dismissing  the  complaint  in  an  action  to  recover 
damans  for  an  alleeed  breach  of  a  covenant 
contained  in  a  deed  of  certain  lands.    Affirmed, 
The  case  suflQciently  appears  in  the  opinion. 
Mr,  S.  M.  Finch,  for  appUant: 
While  it  is  necessary  under  our  statutes  to- 
express  covenants,  yet,  no  form  being  pre- 
scribed and  no  place  in  the  deed  indicated  ia 
which  they  shall  be  placed,  anv  apt  words  ii^ 
the  conveyance  will  comply  with  the  requiro* 


Nora.— Oooenant  of  MfsCn. 
The  ooveoants  of  seisin  and  the  right  to  convey 
are  general  covenants  that  the  grantor  is  lawfully 
seised,  and  had  a  right  to  oonvey  at  the  time  of 
execution  of  tbe  conveyance;  where  the  grantor 
is  not  at  the  time  possessed  of  the  legal  title,  and  is 
not  in  poflsesslon  of  the  premises,  tbe  covenant  is 
broken  as  soon  as  made.  Mltohell  v.Wamer,  6  Ck>nn. 
497;  Griifinv.  Fairbrotber,  10  Me.  01:  Raymond  v. 
Rasrmond,  10  Cush.  1B4;  Slater  v.  Rawson,  1  Met.  450; 
Bartholomew  v.  Gandee,  14  Pick.  170;  Prescott  v. 
Trucman,  4  Mass.  627,  3  Am.  Dec.  249;  Peeare  v. 
Cbouteau,  18  Mo.  507;  Greenby  v.  Wiioooks,  2  Johns. 
1,8  Am.  Dec.  879;  Backus  v.  McCoy,  8  Ohio,  218, 17 
Am.  Dec  685;  Devore  v.  Btinderiand,  17  Ohio,  80, 49 
Am.  Bep.  442;  Garfield  v.  Williams,  2  Y t.  327;  Dick- 
Inson  v.  Hoomes,  8  Gratt.  (Va.)  897;  Pollard  v. 
Dwigbt,  8  U.  S.  4  Crancb,  421,  480  (8  L.  ed.  866,689); 
Howell  V.  Blohards,  U  Bast,  642.  ^ 
6L.R.A. 


In  such  case  no  eviction  is  necessary  to  give  » 
right  of  action  upon  It.  Le  Boy  v.  Beard,  49  U.  & 
8  flow.  451 02  L.  ed.  1161):  Pollard  v.  Dwight,  8  U.  8. 
4  Crancb,  421  (2  L.  ed.  666):  Peters  v.  Bowman,  98 
U.  8.  56  (25  L.  ed.  91);  Foote  v.  Burnet,  10  Ohio,  817« 
88  Am.  Dec.  90. 

It  is  broken  when  the  estate  described  Is  not  the 
property  of  the  grantor.  Morrison  v.  3fcArthur, 
48  Me.  567;  Basford  v.  Pearson,  9  Allen,  389;  Bacon 
V.  Lincoln,  4  Cush.  210, 60  Am.  Dec.  765;  Wheelock  v. 
Thayer,  16  Pick.  68. 

Or  when  property  has  improvements  and  erec- 
tions belonging  to  third  persons.  Van  Wagner  v. 
Van  Nostra nd,  19  Iowa,  427;  Mott  v.  Palmer,  1 N.  T. 
564;  Tifft  v.  Horton,  58  N.  Y.  877;  West  v.  Stewart,  T 
Pa.  122;  Powers  v.  Dennison,  80  Vt.  752. 

If  the  grantor  has  actual  possession  at  the  time  ot 
the  conveyance,  tbe  covenant  is  broken  on  evictioik 
of  tbe  grantee  by  a  permanent  title,  and  an  aotioi> 
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ments  of  the  statute,  and]  all  the  words  of  the 
deed  must  be  held  to  have  a  meaniDg,  and 
^ect  is  given  to  the  conyeyance  in  accordance 
with  the  words  used. 

GreenL  Cruise,  Real  Prop.  bk.  4,  pp.  25,  26. 

Any  words  will  be  sufficient  which  show  the 
intent  of  the  parties. 

Id.  p.  368. 

No  particular  technical  words  are  required 
to  make  a  covenant. 

BaVat  v.  WpUe,  8  Johns.  48;  BuU  r.  Fol- 
lett,  5  Cow.  170;  Jackson  v.  8wa/rt,  20  Johns.  85. 

Borne  words  create  a  covenant  Thus  the 
words  **^ant  or  demise,"  in  a  lease  for  years, 
create  a  covenant  in  law  for  quiet  enjoyment. 

Orannts  v.  Clark,  8  Cow.  86-41;  Barneys. 
Kath,  4  Wend.  602. 

The  words  "  grant,  bargain,  sell,  enfeoff  and 
confirm  "import a  covenant  in  law. 

Browning  v.  bright,  2  Bos.  &  P.  21. 

The  words  "  grant,  bargain,  sell,  convey  and 
warrant,"  are  apt  words  to  express  covenants. 

See  Devlin,  Deeds,  g  882;  WadlingUm  v.  Hill, 
10  8medes  &  M.  560,  562. 

The  proposition  in  the  deed,  "sell  and  con- 
vey," loees  all  its  force  if  any  construction  can 
be  placed  thereon  except  that  grantor  conveyed 
something,  or  if  he  did  not  his  agreement  and 
the  covenant  that  he  entered  into  were  broken. 

Jackson  v.  Qrem,  11  West.  Rep.  850, 112  Ind. 
841;  WiU  V.  8t.  Paul  dbN.  P.A  Co,  88  Minn. 
122. 

The  burden  of  proof  is  ui)on  the  defendanfin 
cases  where  breach  of  covenant  of  right  to  ccin- 
vev  or  of  seisin  is  alleged.  He  must  show  his 
title,  and  it  is  not  for  the  plaintiff  to  show  a  want 
of  title  in  defendant  by  proving  a  negative. 

Devlin,  Deeds,  §  892;  Rawle,  Cov.  84;  Abbott 
V.  AUen,  14  Johns.  258;  Bwafford  v.  Whipple,  8 
O.  Greene  (Iowa)  261;  Sehofield  v.  Iowa  Home- 
Head  Co.  82  Iowa,  821;  Beekmann  v.  Henn,  17 
Wis.  412;  Baker  v.  Carbett,  28  Iowa,  817;  Meek- 
lem  V.  Blake,  16  Wis.  102. 

The  covenants  of  seisin  and  of  right  to  convey 
are  synonymous.  A  person  who  is  seised  has  a 
right  to  convey. 

Bickert  v.  Snyder,  9  Wend.  416;  Willard  ▼. 
Twitekell,  1 N.  H.  177;  Sedgwick,  Damages,  p. 
175. 

If  defendant  was  not  seised  of  the  land  he 
had  no  right  to  convey,  and  this  covenant  must 
necessarily  be  broken. 

MiiefieU  v.  Hdzen,  4  ConYi.  510,  511 ;  Starr  v. 
Leavitt^  2  Conn.  248;  Hinman  v.  Leaventoorth, 
2  Conn.  244,  note. 

If  grantor  has  no  title  to  the  whole  or  a  part 
of  the  premises  the  covenants  of  seisin  and  of 


power  to  convey  are  broken  immediately  oft 
the  execution  of  the  deed. 

Fowler  Y,  Poling,  2  Barb.  800;  Cttshman  ▼. 
Blanehard,  2  Me.  268. 

Mr.  R.  B.  Forrest  for  respondent.  ' 

Collinst  «/.,  delivered  the  opinion  of  the- 
court: 

In  the  complaint  in  this  action,  plaintiff,  with 
some  particularity  as  to  details,  idleged  a  breach, 
of  a  covenant  of  seisin  and  right  to  convev  con* 
tained,  as  he  contends,  in  a  deed  of  certain  res! 
property  in  the  State  of  Mississippi,  which  deed 
was  executed  and  delivered  by  defendant,  as 
grantor,  unto  plaintiff,  as  grantee,  a  copy 
thereof  being  made  a  part  of  the  complaint 
We  are  not  advised  by  the  complaint  as  to 
where  the  conveyance  was  executed  and  deliv- 
ered, nor  as  to  tbc}  existence  of  any  statute  in 
the  State  of  Mississippi  regulating  the  form  of 
a  deed,  or  bearing  ujjon  the  subject  of  cove- 
nants, express  or  implied,  therein.  Defendant 
by  his  answer  admitted  the  execution  and  de- 
livery of  the  instrument,  alleged  a  right  to  con- 
vey all  of  the  title  and  hiterest  in  the  premises 
thereby  conveyed,  and  put  in  issue  some  of  the- 
details  before  referred  to.  A  reply  having  beea 
interposed,  the  case  was  brought  to  trial,  be- 
fore the  court,  without  a  Jury.  Upon  reading, 
the  pleadings,  plaintiff's  counsel  purposely  re- 
fused  to  offer  any  testimony,  claiming  that  un- 
der the  authorities  the  burden  of  proof  was- 
upon  th e  defendant.  The  court  thought  other- 
wise, and  dismissed  the  action.  Its  oonclusioa 
was  right;  but  our  affirmance  is  expressly  put 
on  the  ground  that  there  is  no  covenant  of 
seisin  in  the  deed.  There  is  none  by  implica- 
tion, and  certainly  none  in  express  words.  This 
question  confronts  us  at  the  outset,  but  neither 
of  the  counsel  have  suggested  whether  w» 
should  construe  the  instrument,  with  respect 
to  the  existence  of  covenants,  by  the  statute  of 
the  State  in  which  plaintiff  seeks  his  remedy, 
or  by  the  laws  of  the  State  wherein  is  situated 
the  subject  matter  of  the  contract, — ^the  land 
conveyed, — and  which,  in  the  absence  of  proof 
to  the  contrary,  we  assume  to  be  the  common 
law.    Eoyt  V.  McNeil,  18  Minn.  890  (Gil.)  862. 

The  operative  words  in  the  deed  now  being^ 
considered,  wherein,  must  be  found  the  cove- 
nant of  seisin,  if  found  at  all,  are  "grant,  bar- 
gain, sell,  convey  and  warrant,"  and  from  their 
use  the  appellant  contends  the  covenant  is  im- 
plied. But,  if  bis  right  to  recover  is  to  be  de- 
termined by  the  law  as  it  exists  in  this  State, 
this  position,  if  correct,  is  immaterial;  for,  hj 
virtue  of  our  statute,  no  covenants  whatever 


of  covenant  will  lie.  See  Martin  v.  Baker,  6  Blaokf . 
(Ind.)  282:  Coleman  v.  Lyman,  42  Ind.  888;  Brandt  v. 
Foster,  6  Iowa,  29i;  Sohofleld  v.  Iowa  Homestead  Co. 
82  Iowa,  817,  7  Am.  Bep.  197;  Parker  v.  Bfown,  15 
N.  H.  176;  Partrid^  v.  Hatoh,  18  N.  H.  488;  Baokos 
V.  McCoy,  3  Ohio,  218, 17  Am.  I>eo.  686;  Great  West- 
em  Stock  Co.  V.  Saas,  Zi  Ohio  St.  542;  Richardson  v. 
Dorr.  5  y  t.  9:  Kioirdon  v.  Kottle,  1  Maule  ft  S.  865. 
Covenamtrunawitbthelcmd. 
This  covenant  of  seisin  runs  with  the  land,  and 
inures  to  the  subsequent  errantee  upon  whom  the 
looB  falls.  Allen  v.  Kennedy,  6  West.  Bep.  845,  91 
Mo.  321  See  Dickson  v.  Desire,  23  Mo.  161;  Cham- 
berg  V.  Smith,  23  Mo.  174;  Magrwire  v.  Bi^rgr  in,  44  Mo. 
612;  Jones  v.  Whitsett,  79  Mo.  188;  Lookwood  v. 
Sturdevanti  6  Oonn.  878;  Raymond  v.  Raymond,  10 
6L  RA. 


Cush.  134;  Smith  v.  Strong,  14  Pick.  128;  Prescott  v. 
Trueman,  4  Mass.  627,  3  Am.  Dec.  249;  Collier  v* 
Gamble,  10  Mo.  467;  .Abbott  v.  Allen,  14  Johns.  2i8; 
Stanard  v.  Eldridge,  16  Johns.  254;  Wilson  v.  Forbes* 
2  Dev.  L.  (N.  a)  80;  Kinoaid  v.  Brittain,  5  Sneed 
(Tenn.)  128;  Garfield  v.  Williams,  2  Yt.  828. 

The  settled  construction  of  this  statutory  cov- 
enant by  the  highest'  court  of  Missouri,  as  first  de- 
clared in  Dickson  v.  Desire,  supra^  was  substan- 
tially  affirmed  in  Magwire  v.  lUgrgln,  «upra,*  Jones 
V.  Whitsett,  79  Mo.  191,  and  Allen  v.  Kennedy,  ^ 
West.lRep.  846, 91  Mo.  824. 

A  contrary  construction  had  been  originally  an- 
nounced by  the  same  court  in  Collier  v.  Gamble,  10 
Mo.  467;  Schnelle  ft  Q.  Lumber  Go.  v.  Barlow,  34 
Fed.  Rep.  854. 


,Sce  also  1 1  L.  R.  A.  040. 


MiNNBSOTA  SUFRBMB  GOUBT. 


Dbo.* 


Are  implied  in  conyejances  of  real  estate.  Qen. 
fitat.  1878.§6,chap.40. 

!Nor  do  these  words  import  a  covenant  of 
fleisln  at  common  law.  so  that,  if  we  pass  upon 
the  question  upon  the  presumption  that  the 
rule  in  Mississippi  should  govern,  the  result  is 
equally  as  disastrous  to  the  appellant. 

In  a  leading  case  {F^ost  v.  Bajpnond,  2  CaL 
188)  will  be  found  an  opinion  by  ChaneeUar 
Kent,  in  which,  after  a  thorough  examination 
4>f  the  authorities,  he  declares  that  a  covenant 
-of  seisin  cannot  be  implied  at  common  law 
from  the  use  of  the  words  "grant,  bargain,  sell, 
alien  and  confirm"  in  a  deed  of  real  property; 
expressly  repudiating,  as  opposed  to  the  entire 
stream  of  authorities,  a  statement  to  the  con- 
trary made  by  Lord  Eldon  in  the  case  of  Brown- 
ing V.  WrigfU,  2  Bos.  &  P.  21,  cited  by  appel- 
lant. 

The  words  construed  by  the  illustrious  chan- 
•cellor,  above  quoted,  are  in  part  the  same— 
and,  as  to  the  balance,  of  the  same  si^ificance 
—as  those  used  in  this  respondent's  deed,  and 
-on  which  appellant  relies.  It  being  unneces- 
flary  for  a  decision,  we  do  not  express  an  opin- 
ion as  to  where  the  burden  of  proof  may  be  in 
actions  of  this  character,  but  call  attention  to 
the  fact  that  the  New  Yorli  cases  cited  by  ap- 
pellant have  been  ovemded  in  WooUey  v.  New- 
combe,  87  N.  T.  605.  See  also  Bawle,  Cove- 
nants, 6th  ed.  §  64,  note. 

Nor  have  we  considered  other  interesting 
questions  suggested  by  the  pleadings  herein, 
but  not  discussed  by  counsel. 

Judgment  afflrmed. 


John  MARTIN,  Seept,,  \ 
e. 
Aaron  PALMER  and  Joseph  W.  Wakefield, 
et  al..  Interveners,  AppU, 

(....Minn.....) 

-^l.  Under  Qen*  Stat.  1878*  chap.  88t 
6  68»  "manual  labor"  in  eattlnff,  bank- 
ing or  drivinfiT  logs  or  timber  Includes  Qke  use  of 
all  implements  or  instrumentalities  actually  used 
in  and  necessary  to  the  performance  of  suoh 
labor  by  the  lumberman. 

IB*  Hence*  where  a  man  and  Ids  team 
are  employed*  at  a  grross  price  for  both,  to 
haul  or  bank  logs,  his  lien  on  the  logs  extends  to 
the  use  of  the  team. 

3*  The  fktct  that  the  employer  may  af^ 
terwards  put  them  to  work  separately » 
on  different  parts  of  the  work,  is  immaterial. 

*Head  notes  by  MxxOHiELL,  J. 


4.  Where  the  whole  of  the  aerrioee  ar^ 
perfbrmed  under  one  contract  of  em- 

ployment  in  getting  oat  a  single  lot  of  logs,  two 
different  marks,  however,  being  pnt  on  different 
portions  of  them,  according  to  their  grade  or 
quality,  the  laborer  may  claim  and  enforce  hJs 
lien  for  his  entire  servloes  upon  that  jwurt  bear- 
ing one  of  these  marks.  "" 

(December  It,  IMU 

APPEAL  by  intervenors  from  an  order  of 
the  District  Court  for  Hennepin  County 
denying  their  motion  for  new  trial  in  an  action 
to  enforce  an  alleged  laborer's  lien  upon  cer- 
tain logs,  in  which  Judgment  had  been  entered 
for  plaintiff.    Affirmed. 

The  case  suffidently  appears  in  the  opinion. 

Mesere.  A.  B.  Cl&oate  and  A.  T.  Merrill 
for  appellants. 

Mr.  John  T.  Byrnes  for  respondent. 

Mitchell.  J.,  delivered  the  opinion  of  the 
court: 

Qen.  Stat.  1878,  chap.  82,  §68,  provides  that 
"any  person  who  may  do|or  perform  any  man- 
ual labor  in  cutting,  banking,  driving,'^'  etc., 
"any  logs  or  timber  in  this  State,  shaU  have  a 
lien  thereon  .  .  •  for  such  services."  The  de- 
fendant employed  plaintifP  and  his  team,  at  a 
gross  price  per  month  for  both,  to  work  in  a 
logging  camp  in  getting  out  logs.  As  a  matter 
of  fact,  during  a  great  part  of  the  employment 
the  defendant  worked  them  separately,  the 
team  being  used  in  hauling  the  logs,  while 
plaintiff  was  occupied  in  bnnging  in  supplies 
with  other  teams  or  taking  care  of  the  stock  in 
the  logging-camp  stable. 

The  principal  question  here  presented  is 
whether  plaintiff's  lien  on  the  logs  extends  to 
the  use  of  the  team,  the  interveners'  conten- 
tion being  that  "manual  labor"  applies  only  to 
the  work  of  plaintiff's  own  hands.  Such  a  con- 
struction is  too  narrow,  and  would  in  most 
cases  render  the  Statute  nugatory  and  defeat 
the  remedy  which  the  Legiskture  intended  to 
give. 

In  almost  every  department  of  the  workof  loff- 
^ng,  certain  tools,  appliances  or  instrumentiu- 
ities  are  indispensablv  necessary  to  the  perform- 
ance of  the  labor.  The  timber  cannot  be  cut 
without  axes  or  hauled  or  "banked"  without 
teams.  Remedial  statutes  are  to  be  liberally 
construed  to  advance  the  remedy,  llie  Legis- 
lature could  not  have  intended  to  exclude  the 
use  of  those  appliances  or  instrumentalities 
which  are  absolutely  necessary  to  the  perform- 
ance of  the  various  departments  of  labor 
enumerated  in  the  Statute.  We  are  therefore 
of  opinion  that  "manual  labor,"  as  used  in  this 


NcTE,—Ix>ooinQ  contracted  lien  of  laborer. 

A  lien  on  logs,  under  Maine  Bev.  Stat.,  ohap.  n, 
1 88,  enforceable  within  sixty  days  after  they  ar- 
rive at  the  mill,  is  not  lost  on  any  part  of  the  logs 
cut  by  the  same  oontractor  at  the  same  prioe  and 
delivered  at  the  same  mill,  because  the  different 
kinds  are  in  separate  piles  and  all  of  one  kind  has 
been  delivered  more  than  sixty  days.  Phillips  v. 
Vose,  81  Me.  184. 

The  Michigan  Act  of  1881,  giving  a  lien  for  labor 
performed  in  cutting  and  skidding  logs  by  a  har- 
bor for  a  contractor,  as  against  the  owner  of  the 
logs,  between  whom  and  the  laborer  there  is  no 

<J  L.  R.  A. 


privity  of  oontraot,  as  also  the  provisions  for  its  en- 
f  oroement,  are  not  unconstitutionaL  The  Statute 
declares  the  lien;  and,  although  there  is  no  direct 
privity  of  oontraot  between  the  laborer  and  the 
owner  of  the  logs,  yet  the  law  enters  Into  and  forms 
a  part  of  the  oontraot  between  the  owner  and  the 
oontractor.    Beilly  v.  Stephenson,  O  Mich.  600. 

Under  Wis.  Laws  188&,  chap.  460,  H 1,  2,  sopplies 
actually  used  in  paying  for  work  of  the  men  and 
teams  in  getting  out  logs  and  feeding  the  men  and 
teams  so  employed  create  a  Hen  on  such  logs  al- 
though the  supplies  were  Hmt  plaoed  ty  the  pui^ 
chasers  in  their  store  for  sale,  before  belnf  soused. 
Stacy  V.  Bryant,  78  Wis.  VL 


4889. 


John  W.  Loybll  Go.  y.  Houohtoh. 


4-oDnectioD,  includes  the  use  and  earniDgs  of  all  j 
implements,  instrumentalities  or  agencies,  such 
as  axe,  cant- hook,  team  or  the  like,  which  are 
actually  used  in  and  necessary  to  the  perform- 
ance  ot  such  labor  by  the  lumberman  or  log- 
ger. Hale  V.  Brown,  69  N.  H.  651.  See  also 
Wina^ne  v.  Urquhart,  89  Wia  260,  and  Eogan 
Y.  CuMng,  49  Wis.  169. 

And  we  fully  agree  with  the  learned  trial 
judge  that  where,  as  in  ;this  case,  "a  man  and 
his  team  are  employed  on  the  work  at  a  gross 
price  for  both,  the  fact  that  the  employer  may 
haye  them  work  separately  the  whole  or  a  part 
of  the  time  can  make  no  difference. "  This  may 
•often  be  necessary  as  a  matter  of  conyenience 
to  the  employer,  as  where  teams  are  "doubled/' 
and  the  superfluous  driyers  haye  to  be  set  at 
«ome  other  department  of  the  work. 

There  was  a  conflict  in  the  eyidence  as  to 
whether  the  logs  on  which  plaintiff  worked 
were  all  marked  with  the  same  mark  (that  on 
which  the  lien  was  claimed),  or  whether  two 
different  marks  were  used  on  different  portions 
of  the  logs.  The  inieryenors  assign  as  error 
the  fact  that  the  court  states  in  a  memorandum 
attached  to  his  findings  that  the  eyidence  that 
part  of  the  logs  had  a  mark  put  on  them  dif- 
ferent from  that  on  which  the  h'en  is  claimed 
was  disregarded,  because  not  pertinent  to  any 
issue  under  the  pleadings.  Assuming,  without 
deciding,  that  a  statement  made  by  the  trial 


judge  in  such  a  memorandum,  bat  not  appear- 
ing as  a  ruling  or  otherwise  in  the  "settled 
case."  can  be  assigned  as  error,  the  eyidence  re- 
fernxl  to  was  wholly  immaterial.  It  is  not  pre- 
tended that  plaintiffs  labor  was  performed  un« 
der  two  separate  contracts  of  employment,  or 
that  two  distinct  lota  of  logs  were  worked  upon 
by  him.  On  the  contrary,  it  appears  that  the 
labor  was  all  performed  under  one  contract, 
and  in  getting  out  one  lot  of  logs;  but  the  plain- 
tiff swore  that  they  all  had  the  same  mark  put 
on  them  (that  on  which  lie  claimed  a  lien), 
while  defendant  swore  that  two  marks  were 
used,— that  "the  good  \om  were  marked  'P 
W,'  and  the  poor  ones  *K  O.*"  Had  all  the 
logs  on  which  plaintiff  labored,  say  1,000,000 
feet,  been  marked  alike,  there  could  be  no 
doubt  but  that  he  could  haye  enforced  his  lien 
for  his  whole  labor  against  any  portion  of 
them,  and  that  such  labor  would  be  deemed 
"wholly  performed"  on  such  logs,  within  the 
meaning  of  the  Statute.  And  where  the  labor 
is,  as  in  this  case,  performed  under  a  single  con- 
tract of  employment  upon  a  single  lot  of  logs, 
different  portions  of  which  are,  howeyer,  dif- 
ferently marked  to  distinguish  the  grade  or 
quality,  we  do  not  see  why  a  party  may  not 
claim  and  enforce  his  lien  for  the  whole  of  his 
services  exclusively  upon  that  part  of  the  logs 
bearing  one  of  the  two  marks. 
Order  affirmed. 


NEW  YORK  Cr)URT  OF  APPEALS    (2d  Diy.). 


JOHN  W    LOVELL  CO.,  Appi., 

e. 

Henrr  O.  HOUGHTON  et  al.,  BupU. 

(116N.  Y.SBa) 

A  publication  eharg^in^  that  the  books 
of  another  person  infHn^fed  a  copy- 
right is  pnyileged  when  made  by  a  person  olaim- 
\ng  ezcluaive  rights  under  the  oopyright,  and  an 
action  to  reoover  damages  therefor  will  be  dis- 
missed, unless  it  is  shown  to  have  been  made  with 
express  malice;  and  the  fact  that  the  copyright 
was  improperly  allowed,  or  that  the  copyrighted 
works  were  not  the  subject  of  a  valid  copyright, 
^oes  not  destroy  the  privilege. 

(November  28, 1880.) 


APPEAL  by  plaintiff  from  a  Judgment  of  the 
Gkneral  Term  of  the  Superior  Court  of 
the  City  of  New  York  afflrmmg  a  Judgment 
of  the  Trial  Term  entered  ujwn  a  yerdict  di- 
rected for  defendants  in  an  action  to  recoyer 
damages  for  the  publication  of  an  alleged  libel. 
Affirmed, 

Statement  by  Parker,  /..* 

Appeal  from  a  judgment  of  the  General 
Term  of  the  Superior  Court  of  the  City  of 
New  York,  affirming  a  judgment  dismissing 
the  complaint,  entered  upon  a  yordict  for  the 
defendants,  found  by  direction  of  the  court. 
The  action  was  brought  to  recover  damages  for 
certain  written  and  oral  statements  miuie  by 


Note.— XAel,  prCvOeged  eommunicalian^  damagea 
in  ease  of  expreet  nuAiee. 

A  commm[iicatfon  in  good  faith  ui>on  any  sub- 
ject in  reference  to  which  the  party  communicat- 
ing has  an  Interest  or  a  duty,  public  or  prlyate.  If 
made  to  a  perron  having  a  corresponding  interest 
or  duty,  public  or  private,  is  privileged.  Bradley 
T.  Cramer,  00  Wis.  287;  King  y.  iPatterson,  8  Cent. 
Bep.8O8.40N.J.L.417. 

It  Is  not  necessary  that  the  words  used  in  a  pub- 
lished article  should  be  slanderous,  to  sustain  an 
action  for  UbeL   Prosser  v.  Oailis,  117  Ind.  100. 

Words  whfob  would  not  be  actionable  per  ee  in 
•lander  may  be  so  in  libeL  Herman  y.  Bradstreet 
Co.  1  West.  Rep.  456, 19  Mo.  App.  SS27, 

Communications  or  publications  which  upon 
proper  occasions  are  quallfledly  privileged,  are  not 
privileged  when  made  by  persons  aotuated^by  mal- 
lets. Smith  V.  Smith  (Mich.)  8  L.  B.  A  62;  Lowry  y. 
Vedder,  40  Minn.  475. 

If  a  privileged  communication  be  couched  In 
«L.K.A. 


language  too  violent  for  the  occasion,  it  furnishes 
evidence  of  malice.  Kent  y.  Bongartz,  1  New  Bng. 
Rep.  127, 15  R.  I.  78. 

Where  a  communication  Is  privileged  no  recov- 
ery can  be  had  without  proof  of  actual  malice. 
Malice  is  not  implied.  Brlggs  v.  Garrett,  2  C^mU 
Rep.  864,  m  Pa.  404. 

In  case  of  privileged  communication,  probable 
cause  is  a  bar  to  a  suit.  If  there  is  probable  cause, 
it  is  of  no  consequence  that  the  libel  was  malicious, 
IWd. 

Although  the  words  spoken  may  be  of  a  privileged 
character,  yet,  if  the  defendant  was  actuated  by 
malice  and  his  statements  were  false,  he  will  be 
liable.  State  v.  Derry,  4  West  Rep.  8(3,  ao  Mo.  Appu 
65S. 

Malice  OS  an  dement. 

To  justify  publication  of  defamatory  matter,  the 
occasion  must  be  privileged,  and  must  be  used 
bona  fide,  without  malice.  Chaffin  y.  Lynch,  fli 
Va.l0fl. 


See  also  0  L.  R.  A.  780  j  9  L.  R.  A.    102;  11  L.  R.  A.  725,  73:}:  13  L.  R.  A.  G55; 
Id  T^.  R.  A.  203:  20  L.  R.  A.  440. 
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the  defendants  concernine  plaintifTs  editions 
of  two  of  the  poet  Longfellow's  prose  works, 
"Hyperion"  and  "Outre-Mer."  The  plaintiff 
claimed  the  statements  to  have  been  false;  that 
they  were  maliciously  made,  and  resulted  in 
CTeat  damage  to  plaintiff*s  business.  These 
books  were  published  by  the  plaintiff  in  the 
year  1882.  The  earlyj  edition  of  "Hyperion" 
was  published  in  1880,  and  of  "OutreMer/' in 
1885.  It  appears,  therefore,  that  the  limit  of 
time  for  the  terms  of  the  copyrights  had  ex- 
pired, such  limit,  together  with  the  renewal 
permitted,  being  forty-two  years.  But  in  1869 
Mr.  Longfellow  obtamed  a  copyright  for  a  re- 
vised edition  of  such  works;  so  the  president  of 
the  plaintiff,  bein^  unable  to  purchase  a  copy 
of  the  early  edition,  sent  his  brother  to  the 
library  of  Harvard  University,  with  instruo- 
tioDs  to  carefully  compare  a  copy  of  the  later 
edition  with  a  copy  of  the  first  edition,  which 
was  there  preserved,  and  to  make  the  former, 
by  alterations,  an  exact  copy  of  the  latter.  He 
did  not  succeed  in  making  it  an  exact  copy,  for 
the  book,  when  published,  contained  188  varia- 
tions,— ^variations  made  by  Mr.  Lon^ellow, 
and  constituting  a  part  of  the  ground  of  his 
claim  for  copyright.  "Outre-Mer"  also  con- 
tained variations  from  the  original  editions, 
and  which  were  in  defendants'  ^itious. 

The  defendants  had  been,  with  their  pre- 
decessors, for  a  long  time,  the  publishers  ox  the 
works  of  Mr.  Longfellow,  under  contract  with 
him  with  respect  to  the  same,  and  copyrights 
tliereof,  and  were  then  publishing  editions  of 
"Hyperion"  and  "Outre-Mer,"  revised  bv  Mr. 
Longfellow,  for  which  a  copyright  haa  been 
obtained  in  the  year  1860.  Immediately  after 
the  publication  of  plaintiff's  edition  of  "Hy- 
perion," it  was  brought  to  the  attention  of  the 
defendants.  An  examination  at  once  disclosed 
that  plaintiff's  edition  was  not  an  exact  copy  of 
the  first  edition,  but  contained  alterations  and 
variations  which  could  only  be  found  in  Mr. 
Longfellow's  Revised  Edition  of  1860.  There- 
upon the  defendants  published  a  caution  to  the 
trade  and  public  against  buying  the  plaintiff's 
book,  characterizing  it  as  "a  direct  infringe- 
ment of  copyrii^ht,  and  a  violation  of  the  rights 
of  Mr.  Longfellow's  heirs,  and  his  publishers." 
Other  facts  sufBciently  appear  in  the  opinion* 
The  court  directed  a  verdict  for  the  aefend- 
ant. 


Mr.  RoMr  Foater»  for  appellant: 

The  publications  complained  of  attacked  the 
quality,  not  the  title,  oi  the  plaintiff's  books 
and  were  libelous  p^  u. 

Pollock,  Torts,  &1;  ThM^i  CattU  Food  Oo, 
V.  Mauam,  L.  R.  14  Ch.  Div.  768.  See  alscK 
Western  Counties  Manure  Oo.  ▼.  Latoes  Ohemieal 
Manure  Co,  L.  R.  0  £xch.  218;  Ingram  v.  Late- 
son,  6  Bing.  N.  C.  212;  Hart  v.  WaU,  L.  R.  2  C. 
P.  Div.  146;  Worthington  y.  Eoughton,  10^ 
Mass.  481;  Steketee  v.  Etmm,  48  Mich.  822;: 
WhttUmore  v.  Weiss,  88  Mich.  848;  Russell  v. 
Webster,  28  Week.  Rep.  60;  Tabart  ▼.  Tipper, 
1  Camp.  860. 

There  was  sufficient  evidence  of  malice  to 
entitle  the  plaintiff  to  go  to  the  Jury.  Reck- 
lessness of  statement  constitutes  legal  malice 
even  though  the  speaker  of  the  privileged  com- 
munication  believed  his  charge  to  be  true. 

Samuels  v.  Evening  Mail  Asso.  0  Hun,  288, 7C^ 
N.  Y.  604;  BaUey  v.  Brotherhood,  L.  R.  10  Ch, 
Div.  886;  Carpenter  ▼.  Bailejf,  68  N.  H.  500; 
Gassett  v.  Oilbert,  6  Gray,  04;  GoU  v.  Pulnfer, 
122  Mass.  285;  Locke  v.  Braditreet  Go.  22  Fed. 
Rep.  771;  BroughUm  y.  Jackson,  18  Q.  6.  878; 
Ehnadle  v.  Kane,  84  Fed.  Rep.  46;  UoUins  v. 
Whitehead,  84  Fed.  Rep.  121;  Atkins y.  Perrin, 
8  Fost.  «&  F.  170;  Ha/rt  v.  WaU,  L.  R.  2  C.  P. 
Div.  146:  Thtyrle^s  Cattle  Food  Co.  v.  Massam, 
supra;  BaxbyY.  East&rbrook,  L.  R.  8  C.  P.  Div. 
880;  GrinneU  v.  Stewart,  20  How.  Pr.  478,  8^ 
Barb.  544,  12  Abb.  Pr.  220. 

The  defendants'  bad  faith  dearly  appears, 
since  they  could  not  have  known  until  two 
days  after  the  publication  of  their  first  libel 
that  plaintiff's  edition  contained  any  of  the  new 
matter  in  their  revised  edition.  They  cannot 
claim  that  they  then  relied  on  what  they  after- 
wards discovered. 

Cooley,  Torts,  188;  Foshay  r.  Ferguson,  2 
Denio,  617;  Stewart  y.  Sonnebom,  08  U.  8.  187 
(25  L.  ed.  116);  Thomas  v.  jRt/M^^,  0  Exch.  764. 

Defendants  must  be  presumed  to  have  known 
the  law.  under  which  the  plaintiff  was  not 
guilty  of  any  breach  of  copyright. 

Butler  Y.  Livingston,  15  Ga.  566. 

Very  slight  proof  is  sufficient  to  show  malice 
in  a  charge  of  breach  of  copyright 

Hart  V.  WaU,  L.  R.  2  C.  P.  Div.  146. 

It  is  some  evidence  of  malice  that  plaintiff 
and  defendant  are  rivals  in  trade,  or  that  they 
competed  together. 


Oood  motives  are  essential  to  an  exoneration  or 
justification  for  publlshJnfir  libelous  matter  whioh  is 
true.    Jones  v.  Townsend,  21  Fla.  431. 

Malice,  as  an  Insredient  of  libel  or  slander,  slgnl- 
lies  nothing  more  than  a  wrongful  act  done  inten- 
tionally without  Just  cause  or  excuse.  King  v. 
Patterson.  8  Cent.  Rep.  863,  49  N.  J.  L.  417. 

In  a  libel  suit  founded  upon  words  acttonableper 
•e,  it  is  proper  to  allow  plaintifT  to  show  malice  by 
extrinsic  evidence,— such  as  by  letters  written  by 
defendant.    Miclenz  v.  Quasdorf,  68  Iowa,  728. 

An  evil  intent  is  a  conclusive  inference  and  pre- 
sumption of  law  from  the  publication  of  libelous 
matter  without  excuse.  Blchardson  v.  State,  6 
Cent.  Rep.  767, 66  Md.  205. 

But  malice  cannot  bo  Implied  from,  the  fact  of 
the  publication  of  a  statement  made  in  the  dis- 
cbarge of  a  duty,  and  looking  to  the  prevention  of 
a  wrong,  even  if  it  Is  false.  Missouri  Paa  B.  Oo.  v. 
Richmond  (Tex.)  4  L.  B.  A.  280,  natt. 

It  is  a  matter  of  law  for  the  court  to  determine 
6L.R.A. 


whether  the  occasion  repels  inference  of  malice* 
and  to  direct  nonsuit  or  verdict  for  defendant. 
Neeb  v.  Hope,  2  Cent.  Rep.  71,  111  Pa.  146. 

The  word  ^'malicious,**  in  defining  the  intent  with 
whioh  a  slander  is  spoken,  is  not  to  be  considered 
In  the  sense  of  spite  or  hatred  against  a  person,  but 
as  meaning  that  the  party  is  actuated  by  improper 
and  indirect  motives  other  than  interest  of  the 
public  Blumhardt  v.  Kohr,  70  Md.  828;  Wynne  v. 
Parsons,  67  Conn.  73. 

Unless  slanderous  words  are  uttered  with  actual 
malice,  hatred  or  111  will,  or  with  such  clear  want 
of  ground  as  to  warrant  an  inference  of  hatred  or 
111  win,  only  compensatory  damages  should  be  al- 
lowed. Broughton  v.  MoOrew  (Ind.)  6  L.  R.  A.  406, 
89  Fed.  Rep.  672. 

The  existence  of  malice  in  publishing  a  libel 
makes  a  case  for  exemplary  damages.  Cotulla  v. 
Kerr,  74  Tex.  89. 

Malice  us  an  element  in  libel  and  slander.  See 
Byam  v.  Collins,  2  L.  R.  A.  129,  note,  lU  N.  T.  14& 
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Odger.  Libel  and  Slander,  276;  Warman  y. 
Mine,  1  Jur.  820;  Smith  ▼.  Mathews,  1  Mood. 
^  Rob.  151. 

Mestrs.  Joseph  H«  Choate,  William  V. 
Rowe  and  A*  W.  Evarts*  for  respondents: 

The  plaintiff  failed  to  make  out  any  malice 
on  the  part  of  the  defendants,  or  any  parpose 
on  their  part  of  injuring  the  plaintiff  m  causing 
the  publications  and  making  the  statements 
complained  of.  It  cannot,  therefore,  maintain 
this  action,  and  the  direction  of  a  verr^ict  for 
the  defendants  was  proper  and  must  be  sus- 
tained. 

Wren  v.  Weild,  L.  R.  4  Q.  B.  730;  Hovey  ▼. 
Bubber  Tip  Pencil  Oo,  67  N.  Y.  119;  Celluloid 
Mfg.  Co.  V.  Qoodyear  Dental  Vulcanite  Co.  13 
Biatchf.  375;  HaUey  ▼.  Brotherhood,  L.  R.  19 
€h.  Div.  886,  L.  R.  15  Ch,  Div.  614;  Odgers, 
Libel  and  Slander,  188;  HoMtingi  y.  Giles  Lith- 
ographic Co.  51  Hun,  864. 

The  statements  were  fair  statements  made  by 
the  defendants  in  a  matter  where  their  interest 
was  deeply  concerned,  to  persons  who,  them- 
selves, had  an  interest  in  such  communications. 
They  were  therefore  clearly  privileged. 

Klinck  ▼.  Colby,  46  N.  Y.  427;  Hamilton  ▼. 
Eno,  81  N.  Y.  116. 

Parker*  J.,  delivered  the  opinion  [of  the 
<sourt: 

The  learned  trial  Judge  held  that  the  publi- 
cation complained  of  was  a  privileged  commu- 
nicatioD;  that  the  evidence  adduced  did  not 
justify  a  finding  by  the  jury  that  the  publica- 
tion was  malicious;  and  directed  a  verdict  in 
favor  of  the  defendants.  Whether  the  publi- 
cation was  a  privileged  communication  had  an 
important  bearing  upon  the  question  of  the 
sufficiency  of  plaintiff's  proof  to  Justify  a  sub- 
mission to  the  Jury.  The  publication  was  pri- 
ma facie  a  libeL  In  such  a  case,  proof  of 
malice  is  not  required,  beyond  evidence  of  the 
publication  itself,  because  the  law  presumes 
malice.  When,  however,  the  publication  is  in 
fact  a  privileged  communication,  the  rule  is 
that  upon  the  plaintiff  rests  the  additional  bur- 
den of  proving  the  existence  of  express  malice. 
Klinck  V.  Colby,  46  N.  Y.  427. 

The  rule  is  Uie  same,  whether  the  action  be 
regarded  as  one  for  slander  of  title  or  for  libel 
«mply.  Hovey  v.  Rubber  Tip  Pencil  Co.  57 
K.  Y.  125. 

Whether  the  subject  matter  to  which  the  al- 
leged libel  relates,  and  the  interest  in  it  of  de- 
fendants, are  such  as  to  render  the  publication 
privileged,  and  therefore  prima  facie  excusable, 
is  a  question  for  the  court.  Klinck  v.  Colby, 
■eupra. 

When  the  facts  upon  which  the  defendants 
base  their  claim  of  privileee  are  challenged  by 
the  plaintiff,  it  then  becomes  the  duty  of  the 
court  to  submit  the  question  to  the  jury,  under 
proper  faastructions,  to  determine  the  existence 
or  nonexistence  of  the  facts  upon  which  the 
privilege  is  sought  to  be  founded.  But  where, 
as  in  this  case,  the  facts  upon  which  the  claim 
of  a  privileged  communication  is  sought  to  be 
•established  are  uncontradicted,  upon  the  court 
rests  the  duty  of  determining,  as  a  matter  of 
law,  whether  the  communication  be  privileged 
or  not  Did  the  court  rightfully  determine 
<hat  question? 

Judge  Folger  said,  in  Hamilton  v.  Bno,  that 
4L.KA. 


"the  occasion  that  makes  a  communication 
privileired  is  when  one  has  an  interest  in  the 
matter,  or  a  duty  in  regard  to  it,  or  there  is  a 
propriety  in  utterance,  and  he  makes  a  state- 
ment in  good  faith  to  another,  who  has  a  like 
interest  or  duty,  or  to  whom  a  like  propriety 
attaches  to  hear  the  utterance."    81 N.  Y.  116. 

Such  an  occasion  is  where  a  communication 
is  fuirly  made  by  a  person,  in  the  discharge  of 
some  public  or  private  duty,  le^  or  moral,  or 
in  the  conduct  of  his  own  affairs,  in  a  matter 
where  his  interest  is  concerned.  White  v. 
NichoUi,  44  U.  8.  8  How.  266  fH  L.  ed.  591]. 

In  Klinck  v.  Colby,  supra,  the  defendants, 
having  been  defraud^  of  a  large  amount  of 
goods,  and  having  probable  cause  to  believe 
that  plaintiff  was  a  party  to  the  fraud,  signed 
a  paper  in  which  they  stated  that  they  had 
been  "robbed  and  swindled"  by  plaintiff  and 
others,  and  agreed  to  bear  equally  the  expense 
of  prosecuting  the  offenders  criminally.  The 
court  held,  as  a  matter  of  law,  that  the  exhibi- 
tion of  the  paper  to  an  agent  of  one  of  the  par- 
ties defrauded,  for  the  purpose  of  procuring 
the  signature  of  the  principal,  was  privileged. 

In  Wren  v.  WHld,  L.  R.  4  Q.  B.  730.  an  ac- 
tion of  the  same  general  character  as  this,  the 
plaintiff  sought  to  establish  his  case  by  showing 
the  invalidity  of  the  patent,  which,  defendant 
asserted,  justified  the  publication  of  which 
plaintiff  conoplained.  In  that  case.  Black  burn , 
J.,  says:  "But  we  think  that  as  soon  as  it  was 
shown  in  evidence  that  the  defendant  really 
had  a  patent  rig:ht  of  his  own,  and  was  assert- 
ing it,  the  occasion  privileged  the  communica- 
tion, and  the  plaintiffs  were  bound  to  prove 
such  malice  as  would  support  the  action." 

In  Hoteyy.  Rubber  Tip  Pencil  Co.,  supra,  the 
court  says:  "If  the  defendant,  believing  it- 
self to  have  an  exclusive  patent,  issued  such  a 
notice  in  good  faith,  as  a  warning  to  dealers, 
against  an  invasion  of  its  rights,  it  in  so  doing 
would  only  have  discharged  a  moral  obh'gation. 
and  satisfied  the  demands  of  fair  dealing.  In 
such  a  case,  a  mistake  on  its  part  as  to  the  va- 
lidity of  its  right  would  not  have  rendered  it 
liable  to  an  action." 

If,  in  an  action  for  slander  of  title,  the  de- 
fendant produce  the  deed  under  which  he  made 
the  assertion  of  title,  the  communication  is 
privileged,  and  the  plaintiff  must  fail,  unless 
he  goes  further,  and  proves  that  the  defendant 
knew  that  the  deed  was  worthless,  and  made 
the  publication  with  such  knowledge.  So,  if 
an  author  or  book  publisher  obtain  a  copv- 
right,  and  thereafter  asserts  that  the  same  book, 
published  by  some  other  person,  is  unauthor- 
ized, such  publication  will  be  held  to  be  a  priv- 
ileged communication,  and  its  privileged  char- 
acter cannot  be  taken  away  by  proof  that  it  was 
not  the  subject  of  a  copyright.  The  actual  ex 
istence  of  a  copyright  under  which  the  claim 
is  made  will  afford  protection  to  the  claimant 
until  the  plaintiff  shall  have  proven  that  tlie 
claimant  had  knowledge  of  its  invalidity,  and 
therefore  acted  in  bad  faith.  In  the  case  be- 
fore us,  the  plaintiff  proved  that  in  the  year 
1882  it  published  cheap  editions  of  "Hyperion" 
and  "Outre- Mer;"  that  immediately  thereafter 
the  defendants  published  an  advertisement  in 
the  Evening  Post  and  Publishers'  Weekly, 
charging  that  the  plaintiff's  books  infringed  a 
copyright  which  they  claimed  still  existed  in 
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later  editioDs  of  such  works.  The  result  of 
such  publication  greatlv  diminished  plaintiff's 
sales.  Od  the  part  of  the  defendants,  it  ap- 
peared that  the^  and  their  predecessors  had 
been  for  a  long  time  the  publishers  of  the  works 
of  Mr.  Longfellow,  under  contract  with  him 
wiih  respect  to  the  same,  and  the  copyrights 
thereof;  that  at  the  time  of  the  publication 
complained  of  they  were  publishing  editions  of 
"Hyperion"  and  "Ontre-Mer,"  as  revised  by 
Mr.  Longfellow,  and  for  which  a  copyright 
had  been  obtained  in  the  year  1860;  that,  before 
making  the  publication  complained  of,  they 
caused  an  examination  of  the  books  issued  by 
plaintiff  to  be  made,  and  found  them  to  con- 
tain words  and  expressions  which  were  not  in 
the  original  editions,  but  were  in  the  revised 
editions, — words  and  expressions  which,  with 
others,  formed  the  basis  for  Mr.  Longfellow's 
claim  for  the  copyright  obtained.  It  is  quite 
clear  that  such  proof  privileged  the  communi- 
cation, and  the  learned  court  was  right  in  so 
deciding.  The  plaintiff  could  not  destroy  the 
privilege  by  proof  that  the  copyright  was  im- 
properly allowed,  or  that  the  works,  as  re- 
vised,^ were  not  the  subject  of  copyright  The 
fact  that  the  copyright  actually  existed,  and 
that  Mr.  Longfellow  and  his  publishers  claimed 
exclusive  rights  thereunder,  and  asserted  them, 
privileged  the  occasion,  and  the  plaintiff  there- 
upon became  burdened  with  the  necessity  of 
proving  express  malice. 

This,  we  think,  it  failed  to  do.  It  did  not 
attempt  to  prove  that  the  defendants  knew  that 
the  "revision,"  so  called,  was  not  the  subject 
of  a  copyright,  and  that,  therefore,  their  asser- 
tion of  a  nght,  as  against  the  plaintiff,  was 
made  in  bad  faith,  or  that  they  had  any  other 
motive  than  that  of  protecting  their  supposed 
interest,  and  that  of  Mr.  Longfellow.  On  the 
other  hand,  the  defendante'  positive  testimony 
is  to  the  effect  that  they  believed  they  had  a 
copyright;  that  ihey  acted  without  malice, 
and  their  sole  object  was  to  protect  their  own 
rights,  and  those  of  Mr.  Longfellow's  family. 
It  seems  to  be  quite  apparent  from  the  testi- 
mony that  not  onlv  did  the  defendants  believe 
in  the  efficacy  of  the  copyright  to  protect  the 
alterations  and  changes  contained  in  the  re- 
vised editions,  but  that  the  plaintiff,  at  the  time 


of  publication,  entertained  the  same  opia* 
ion. 

"Hyperion**  was  originally  published  in  1839^ 
''Outre-Mer,"  in  1885;  so  that  in  1882  the  terms 
of  copyright  had  expired;  the  limit  of  theUme^ 
with  renewal  permitted,  being  forty-two  vears. 
Plaintiff  determined  to  publish  cheap  editions 
of  these  works.  It  could  not  find  a  copy  of 
the  early  edition  of  "Hyperion"  in  New  York 
City.  A  copy  of  the  later  edition  was  there* 
upon  obtained,  and  the  plaintiff's  president 
sent  his  brother  to  the  library  of  Harvaid  Uni* 
versity,  where  a  copy  of  the  edition  of  1890  wa» 
preserved,  with  instructions  to  so  alter  the  later 
edition  as  to  make  it  an  exact  copy  of  the  first. 
This  he  attempted,  but,'as!it  subsequently  ap- 
peared, not  very  successfully,  to  do.  Why  did 
the  plaintiff  take  so  much  trouble  in  order  to 
procure  an  exact  copy  of  the  early  edition  f 
But  one  answer  is  suggested  by  the  testimony 
before  us,  for  the  reason  that  the  plaintiff,  a» 
well  as  the  defendants,  believed  in  the  existence 
and  validity  of  the  copyright,  in  so  far  as  th» 
later  alterations  and  revisions  as  made  by  Mr. 
Longfellow  were  concerned.  Unfortunate ly^ 
Mr.  Lovell  did  not  accomplish  the  task  assigned 
him  with  thoroughness,  and  when  plaintiff's 
edition  was  publislied  it  was  found  to  contaia 
183  variations  from  the  ori^^nal  edition.  They 
had  been  made  by  Mr.  Loncfellow,  and  consti- 
tuted a  part  of  the  ground  of  his  claim  for 
copyright.  They  were  at  once  discovered  by^ 
the  defendants,  who,  because  of  their  relations 
to  the  subject,  were  privileged  to  make  the 
publication  complained  of.  And  the  plaintiff 
IS  without  redress,  in  the  absence  of  proof  of 
express  malice  on  the  part  of  the  defendants  iii^ 
its  publication.  The  case  is  barren  of  facts 
justifying  or  permitting  an  inference  of  express 
malice.  Had  it  been  submitted  to  the  jory, 
with  such  a  result,  it  would  have  been  the  duty 
of  the  court  to  have  set  the  verdict  aside,  as 
against  the  weight  of  evidence.  The  rule  is 
that  under  such  conditions  the  court  should  re> 
fuse  to  submit  a  case  to  the  jury.  WUds  ▼. 
Eud9on  River  R.  Ch.^iN.  Y.  483. 

There  are  no  exceptions  to  the  admission  or 
rejection  of  evidence  which  call  for  a  reversaL 

The  judgment  ihould  be  e^fflrmed,  tnthcMU. 

AH  concur. 
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Lucy  A.  GUILE,  Bupt, 
(-...N.T. — ) 

1.  A  valid  ^Ift  causa  mortis  exists  where  a 

person  after  havloff  had  two  strokes  of  paralysis. 


and  about  six  weeks  before  his  desth,  which  re» 
salted  from  a  third  stroke,  has  executed  a  bill  of* 
sale  and  delivered  it,  together  with  the  subject 
matter  thereof,  to  his  attorney  with  directions  to 
deliyer  the  same  to  a  certain  person  named,  after 
the  donor^  death,  although  the  instrument  con- 
tains a  clause  empowering  the  donor  to  revoke- 
the  transfer  at  any  time  during  his  life. 

8.  A  ease  should  not  be  sabmitted  to  a. 


NOTS.--0^  eauaa  Tnortls. 

A  donation  mortis  causa  is  that  form  of  gift  Inter 
vivos  which  is  expressly  made  conditional  upon  the 
death  of  the  donor.  Perry^  App.  (Pa.)  7  Cent.  Bep. 
16S. 

To  constitute  a  valid  gift  eavsa  mortis^  it  is  essen- 
tial that  the  donor  should  make  it  in  cootemplation 
of  death,  either  in  his  last  illness,  or  while  be  is  in 
other  imminent  peril,  and  that  his  death  should  t«- 
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suit  from  such  illness  or  peril.  Dlckesohlod  v.  Ex* 
change  Bank,  88  W.  Va.  840. 

Title  to  a  gift  eavsa  mortis  paaws  by  delivery,  de<^ 
feasible  only  in  donor*s  lifetime.  Emery  v.  dough, 
2  New  Eng.  Bep.  808, 63  N.  H.  5C8. 

The  validity  of  a  gift  causa  mortU  is  to  be  deter* 
mined  by  the  law  of  the  place  where  it  is  made, 
without  reference  to  the  donor^s  domiclL    IMd. 

Where  a  person  In  extremis  takes  out  a  packags* 


See  also  13  L.  R.  A.  714. 
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Jozy  nnlea  it  presentB  the  poosIbiUtj  of  dlff er- 
eot  mf ezences  being  drawn  from  the  proofs;  and 
If  the  faotB  are  undisputed  and  the  oonolusion  to 
be  arrived  at  is  as  to  their  legal  effeot.  a  verdict  la 
properly  direoted  on  the  legal  oonatruotlon  given 
by  the  Judge. 

(November  28, 1880.) 

APPEAL  by  plaintiff  from  a  Judgment  of  the 
General  Term  of  the  Supreme  Court,  Fifth 
Department,  denviog  his  motion  for  a  new 
trial  upon  exceptions  taken  at  the  Monroe  Cir- 
cuit and  ordered  to  be  heard  at  Qeneral  Term 
in  the  ^rst  instance,  in  an  action  to  recover 
money  collected  upon  a  policy  of  insurance 
upon  the  life  of  plaintiff's  intestate,  in  which  a 
verdict  had  been  directed  for  defendant,  and 
ordering  judgment  to  be  entered  upon  the  ver- 
dict.   Affirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Mt,  George  F.  Yeoman,  with  Mr,  Her- 
bert li.  Ward,  for  appellant: 

There  is  no  valid  gift  causa  mortis.  To  such 
a  gift  three  things  are  necessary:  (1)  it  must  be 
made  with  a  view  to  donor's  death;  (2)  the 
donor  must  die  of  that  ailment  or  peril;  (8) 
there  must  be  a  delivery. 

Grymes  v.  Bane,  49  iM .  Y.  20. 

Gifts  causa  mortis  can  be  made  only  by  a  per- 
son by  whom  death  is  believed,  on  reasonable 
grounds,  to  be  very  near,  and  who  makes  the 

gift  in  view  of,  and  because  of,  his  approach- 
ig  death. 

1  Parsons,  Cont  286. 

A  vague  and  general  impression  that  death 
may  occur  from  those  casualties  which  attend 
all  human  affairs,  but  which  are  still  too  remote 
and  uncertain  to  be  regarded  as  objects  of  pres- 
ent contemplation  and  apprelienled  danger,  is 
not  sufficient  to  sustain  a  gift  causa  mortis. 

Irish  V.  Nutting,  47  Barb.  885. 

There  is  no  valid  gift  inter  viws.  Delivery 
is  essential  to  a  valid  gift. 


Jackson  v.  Ikoenty  Third  Street  £.  O11.88  N. 
T.520. 

It  is  an  elementary  rule  that  such  a  gift  can- 
not be  made  to  take  effect  in  possession  in  fu- 
turo.  Such  a  transaction  amounts  only  to  a 
promise  to  make  a  gift,  which  is  nudum pae^m.. 
There  must  be  a  ctelivery  of  possession,  with  a 
view  to  pass  a  present  right  of  *  •property." 

Toung  v.  Toung,  SON. T.  422;  Ourry  v.  Pouh 
ers,  70  N.  Y.  212;  Irish  v.  Nutting,  47  Barb. 
888;  2  Schouler,  Pers.  Prop.  llSiBedeU  v.  CarU,. 
88  N.  Y.  581. 

The  deed  was  not  held  in  escrow. 

Where  the  future  delivery  is  merely  to  wait 
the  lapse  of  time  or  the  happening  of  some  con> 
tingency,  and  not  the  performance  of  a  oondi> 
tion,  it  will  be  deemed  the  grantor's  deed,, 
presently. 

Hathaway  v.  Payne,  84  N.  Y.  104.  See  Stan- 
ton V.  Miller,  58  N.  Y.  202;  James  v.  Vanderhey- 
den,  1  Paige,  885;  Tqft  v.  Tqft,  59  Mich.  186. 

Mr.  Edward  Webster,  for  respondent: 

The  evidence  shows  that  all  three  of  the 
conditions  necessarv  to  constitute  a  valid  gift 
causa  mortis  existea  and  established  this  trans- 
fer as  a  gift  causa  mortis. 

Orymes  v.  Hone,  49  N.  Y.  17;  Champney  v. 
Blanehard,  89  N.  Y.  Ill;  Gurtiss  v.  Barms,  38 
Hun,  167. 

A  deliveiy  of  the  property  to  a  third  person, 
as  a  depositary  for  the  donee,  constitutes  as 
good  a  gift  causa  mortis  as  though  a  delivery 
had  been  made  directly  to  the  donee. 

Buggies  v.  Lawson^  18  Johns.  285;  Hathaway 
V.  Payne,  84 N.  Y.  92;  OrainY.  Wright,  86  Hun, 
74;  Orymes  v.  Hone,  supra,  and  cases  cited; 
WeUs  V.  Tueker,  8  Binn.  (Pa.)  866;  Michener  v. 
DaU,  28  Pa.  59;  Tooley  v.  Dime,  2  Hill,  641; 
dough  V.  CUmgh,  117  Mass.  88. 

The  revocation  clause  expressed  in  the  as- 
signment did  not  affect  the  validity  of  the  gift 
causa  mortis.  A  gift  causa  mortis  is  not  fully 
confirmed  until  the  death  of  the  donor,  and 
one  of  its  essential  features  is  that  it  may  be 


of  bonds  f rpm  beneath  his  pillow,  and  hands  tliem 
to  another  saying,  in  substance,  **These  bonds  are 
for  you,**  his  intention  is  suf&oiently  manifested. 
Yandor  v.  Boaoh,  78  Gal.  614. 

A  gift  may  be  shown  by  the  surrounding  olroum- 
itanoes  to  have  been  a  gift  causa  mortis,  and  not  a 
gtft  imUr  vivos.  Diokesobled  v.  Bxchange  Bank« 
fupro. 

The  burden  of  proving  a  gift  of  personal  proper- 
ty by  a  decedent  is  much  heavier  on  the  claimant, 
when  the  alleged  gift  is  a  gift  causa  mortis  than 
when  the  gift  is  one  inter  vivoe*  When  the  gift 
eJaimed  is  a  gift  causa  mortis,  it  must  be  proven  by 
strong  and  clear  evidence.  Lewis  v.  Merritt,  42 
Hun,  161;  Dtckesohled  v.  Exchange  Bank,  supra. 

What  essential  to  constitute* 

'  To  constltate  a  good  gift  eousamorMB,  there  must 
be  complete  delivery  and  retention  of  possession 
by  donee.  Dunbar  v.  Dunbar,  6  New  Bng.  Bep.  147, 
BO  Me.  160B:  HensohPl  v.  Maurer,  00  Wis.  676. 

A  donatio  mortis  causa  must  be  completely  exe- 
cuted, precisely  as  required  in  the  case  of  gifts 
Inter  vivos,  subject  to  be  devested  by  actual  revo- 
cation by  the  donor,  or  by  the  donor*s  surviving 
the  apprehended  peril,  or  outliving  the  donee,  or 
by  the  occurrence  of  a  deficiency  of  assets  to  pay 
the  debts  of  the  deceased  donor.  Basket  v.  Hassell, 
107  U.S.eoe  (^  L.ed.£00). 

To  oonstltate  a  gift  causa  wsortts,  tbA  subject  of 
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the  gift  must  be  delivered  either  to  the  donee  or  to 
some  person  for  his  use  and  benefit,  and  the  donor 
must  part  with  all  dominion  over  the  property,  and 
the  title  must  vest  in  the  donee,  subject  to  the  right 
of  the  donor  at  any  time  to  revoke  the  gift.  Daniel 
V.  Smith,  75  ObL  648. 

The  donor's  declaration  that  he  has  given  the  ar- 
ticle in  question  will  not  perfect  a  gift  which  is  in- 
complete for  want  of  delivery.  Tancey  v.  Field,  la 
Va.  L.  J.  168. 

Before  a  gift  oousa  mortis  can  take  effect  the 
donor  must  part,  not  only  with  the  poesesslon  of, 
but  also  with  all  present  control  and  dominion 
over,  the  subject  of  the  gift.  Daniel  v.  Smith,  75 
GbL  660;  Basket  v.  Hassell,  supra. 

There  must  have  been  a  delivery  appropriate  to 
the  nature  of  the  thtog  given.  Madeira^B  App.  (Pa.) 
2  Gent.  Bep.  SlJi;  l4unson  v.  Monroe  (Ble.)  2  New 
Eng.  Bep.  468L 

Where  checks  were  delivered  to  a  third  person 
with  directions  to  deliver  them  to  the  parties  in 
whose  favor  they  were  drawn  if  the  donor  should 
die,  but  to  return  them  to  him  if  he  should  recover. 
It  possessed  none  of  the  elements  of  a  donatio  causa 
mortis.  Daniel  v.  Smith,  75  GaL  6S1;  Walter  v.  Eord, 
74  Mo.  195. 

Gifts  cauwi  nk/rtis.  See,  generally.  Drew  v.  Ha- 
gerty,  8  L.  R.  A.  280,  note,  81  Me.  281;  Walsh*S  App. 
1  L.  B.  A.  685,  note,  122  Pa.  177. 

What  necessary  to  completion  of  gift  Beaver  v. 
Beaver,  post. 


See  also  12  L.  R.  A.  50C. 
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revoked  by  a  repentance  of  the  gift.  In  a  gift 
<a\iHa  mortis  there  is  always  a  loettt  p&nitenticB 
to  the  donor  until  bifi  death,  which  terminates 
the  right  and  power  of  retraction. 

2  Kent,  Cona.  445;  Bloomer  v.  Bloomer,  2 
Bradf.  (N.  T.)  339;  Merchant  v.  Merchant,  Id. 
445;  Wigle  ▼.  WigU,  6  WatU.  622;  Marshall 
V.  Berry,  13  Allen,  46;  Nicholas  v.  Adatns,  2 
Whart.  22;  Bunn  v.  Markham,  7  Taunt.  224. 

Gray,  Jl,  delivered   the  opinion   of  the 

court: 

This  case  presents  a  question  whether  a  dis- 
position of  some  personal  property  by  the  intes- 
tate, at  a  short  time  prior  to  his  death,  was 
valid,  either  as  an  executed  gift  inter  vivos,  or 
as  a  gift  causa  mortis. 

The  plaintiff,  as  administrator  of  the  intestate 
donor^  brought  the  action  to  recover  back  the 
subject  of  the  gift  from  the  defendant,  on  the 
ground  that  she  had  no  valid  title  to  it.  Upon 
the  facts,  as  developed  on  the  trial,  the  judge 
presiding  thereat  ordered  the  jury  to  find  a 
verdict  for  the  defendant,  and  the  general 
term  have  affirmed  his  action.  The  case  made 
showed  that  about  six  weeks  before  his  death 
occurred  the  intestate  executed  an  instrument 
in  the  form  of  a  bill  of  sale  to  his  niece,  Mrs. 
Guile,  this  respondent,  of  a  policy  of  insurance 
on  his  life,  in  the  instrument  was  a  clause 
empowering  him  to  revoke  the  transfer  at  any 
time  during  his  life.  This  instrument  and  the 
policy  the  intestate  delivered  to  one  Webster, 
who  acted  as  his  attorney  in  drawing^Uie  in- 
strument After  the  death  occurred  Webster 
delivered  the  policy  and  assignment  to  Mrs. 
Guile,  and  she  has  collected  its  amount  from 
the  insurers 

At  the  time  of  the  delivery  of  the  policy,  the 
intestate  said  to  Webster  that,  if  anything 
happened  to  him,  he  should  give  or  hand  it  to 
her,  Mrs.  Guile.  Webster,  who,  with  his  son, 
gave  the  only  evidence  in  the  case  concerning 
the  transaction,  testified  that  the  intestate 
''spoke  about  her  being  in  his  family  and  do- 
ing so  much  for  him  .  .  .  The  fact  was  that  I 
was  to  give  the  policy  and  assignment  to  Mrs. 
Guile  if  something  happened  to  Mr.  Andrews 
.  .  .  My  understanding  of  the  matter  was  that 
I  was  to  deliver  this,  in  case  of  death  or  in- 
capacity, or  something  of  that  kind  .  .  .  They 
were  placed  in  my  hands  to  hand  to  her  if  any- 
thing happened  to  him;  I  was  depository  of 
the  papers  for  Mrs.  Guile  and  should  give 
them  to  no  one  else." 

The  son  corroborates  the  father's  testimony 
as  to  his  instructions  upon  the  delivery  of  the 
policy.  It  appears  that  though  the  intestate 
looked  well'atthe  time  of  the  transaction,  he  had 
already  had  two  strokes  of  paralysis,  and  from 
the  third  stroke,  about  six  weeks  later,  he 
lingered  a  few  days  in  sickness  until  death 
came. 

Now  upon  these  facts  opinions  may  differ  as 
to  what  was  the  legal  effect  of  the  act  of  the 
deceased,  as  to  whether  there  had  been  a  valid 
transfer  or  gift  to  IVIrs.  Guile,  as  the  general 
term  have  thought,  or  whether  there  was  a 
gift  in  anticipation  of  the  death  of  the  donor 
from  an  impending  peril  to  his  life.  But  I  do 
not  think  there  was  any  room  for  opposite  in- 
ferences as  to  the  intention  of  the  donor. 
The  facts  were  undisputed  and  not  conflicting, 
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and  they  evidenced  an  unmistakable  and  clear 
intent  that  Mrs.  Guile  should  have  the  benetit 
of  the  policy,  unless  the  gift  was  revoked  dur* 
ing  his  life.  In  order  that  a  case  should  be 
submitted  to  a  determination  bv  the  jury.  It 
must  present  the  possibility  of  different  in- 
ferences being  drawn  from  the  proofs.  But 
where,  on  undisputed  facts,  the  conclusion  to 
be  arrived  at  is  as  to  the  legal  effect,  there  is 
nothing  for  the  jury  to  pass  upon,  and  a  ver- 
dict is  properly  directed  on  the  legal  constnio- 
tion  given  by  the  trial  judge.  A  test  as  to  the 
propriety  of  refusing  to  submit  a  question  to 
the  jury  is  whether  their  verdict  could  be  set 
aside  as  contrary  to  evidence.  Oagger  v.  Zon- 
sinn,  64  N.  Y.  417,  427. 

In  this  case,  I  think  the  intention  of  the  de- 
ceased, in  this  transaction,  to  have  been  per- 
fectly clear. 

I  ao  not  agree  with  the  opinion  of  the  court 
at  general  term  that  there  was  a  complete  de- 
livery to  Mrs.  Guile,  and  hence  a  valid  exe- 
cuted gift;  but  I  think  there  was  a  valid  gift 
causa  mortis.  The  elements  which  go  to  make 
up  a  valid  executed  gift  were  incomplete  here. 
There  was  absent  the  essential  feature  of  such 
a  delivery  as  devested  the  donor  of  all  posses- 
sion and  dominion  over  the  subject  of  the  gift 
If  the  present  right  to  the  property  is  not 
parted  with,  so  as  to  vest  the  title  to  it  in  the 
donee,  there  is  no  valid  executed  gift.  Young 
V.  Young,  80  N.  Y.  430;  Jackson  v.  Tuentjf- 
third  Street  B.  Co,  88  N.  Y.  520. 

As  Ruggles,  J.,  said,  in  Harris  v.  Olark^  8 
N.  Y.  113:  "The  contract  must  have  been 
executed.  The  thing  given  must  have  been 
put  into  the  hands  of  the  donee,  or  placed 
within  his  power  by  delivery  of  the  means  of 
obtaining  it." 

Here,  not  only  was  the  instrument,  purport- 
ing to  assign  to  Mrs.  Guile  the  property,  made 
revocable  by  its  terms,  but  the  evidence  of 
Webster,  to  whom  the  poMcy  and  instrument 
of  transfer  were  given  in  custody,  shows  that 
that  instrument  was  not  to  take  effect  in 
prcBsenti  at  all.  The  donor  retained  cuntrol 
over  the  property;  for  he  reserved  the  right  to 
revoke  the  gift  of  it  at  any  time  during  his 
life,  and  it  was  not,  and  it  could  nofbe,  given 
by  Webster  to  Mrs.  Guile  at  any  time  during 
the  intestate's  Ufa 

I  think  that  the  court  below,  in  holding  that 
there  was  an  executed  gift  or  sale,  did  not  give 
due  weight  to  the  fact  that  the  gift  was  not  in 
prcBsenti.  No  present  possession  or  dominion 
did  or  could  pass  to  the  donee,  and  the  absence 
of  such  a  feature  precludes  us  from  deeming 
the  gift  to  have  been  complete  by  delivery. 
But  there  was  sufficient  in  the  case  as  made  to 
establish  a  gift  causa  mortis.  Such  a  gift 
Judge  Story  described  as  amphibious,  between 
a  gift  inter  vivos  and  a  legacy.    Eq.  Jur. 

He  says  it  differs  from  a  gift  inter  vivos  in 
several  respects  in  which  it  resembles  a  legacy, 
and  he  mentions  as  one  that  "it  is  ambulatory, 
incomplete  and  revocable,  during  the  donors 
lifetime."  Ajid  Leach,  7*.  C,  in  Gardner  v. 
Parker^  3  Madd.  184,  said  that  wherever  a  gift 
is  in  prospect  of  death  there  is  an  implied  con- 
dition that  it  is  to  be  held  only  in  the  happen- 
ing of  that  event.  The  distinction  between 
such  a  gift  and  any  other  ia  that  though  d»> 
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livery  is  an  essential  feature  in  each,  in  tbc 
former  that  peculiar  character  of  revocability 
inheres  during  the  donor's  life. 

Nottingham,  Lord  C/taneeUor,  said,  in  Ed- 
wards T.  Janes,  1  HyL  &  C.  226:  "A  party 
making  donatio  causa  mortis  does  not  part 
with  the  whole  interest,  save  only  in  a  certain 
•event,  and  it  is  of  the  essence  of  such  a  gift 
that  it  should  not  otherwise  take  place.  .  .  . 
It  leaves  the  whole  title  in  the  donor,  unless 
the  event  occurs  which  is  to  devest  him." 

Judge  Story  snid  of  such  gifts  (Eq.  Jur. 
-§  607>,  that  the  courts  have  "not  considered 
the  interest  as  completel}[  vested  by  the  gift, 
but  that  it  is  so  vested  in  the  donee  that  the 
•donee  has  a  right  to  call  on  a  court  of  equity 
for  its  aid." 

The  title  of  the  donee  only  becomes  absolute 
at  the  donor's  douth,  when  by  relation  it  is 
•deemed  to  take  effect  from  the  time  of  the  de- 
livery.    1  Wms.  Exrs.  552. 

Until  the  donor's  death,  the  condition  is  im- 
plied that  he  may  always  revoke  it,  and.  in  the 
•case  of  an  illness,  if  he  lives,  the  thing  shall  be 
restored  to  him.  It  is  not  necessary  that  the 
•donor  should  declare  the  condition.  The 
presence,  therefore,  in  this  instrument  of  trans- 
fer here,  of  a  clause  giving  power  to  revoke,  in- 
'dicates  nothing  more  than  an  expression  of 
what  was  implied  in  the  law  in  a  gift  causa 
tn&rtis.  But  this  transaction  possessed  the  ad- 
ditional distinctive  feature,  required  to  be 
present  to  constitute  a  gift  causa  mortis,  of  its 
naving  been  made  when  the  donor  must  be 
•deemed  to  have  had  his  death  hn  view  as  the 
possible  result  of  an  existing  disorder.  It  is 
not  necessary  that  the  donor  should  have  been 
«/i  extremis;  only,  that  his  death,  when  it  oc* 
-curred,  should  be  from  the  disorder  which 
afflicted  him  and  menaced  his  life.  Ortnnes  v. 
Mone,  40  N.  Y.  20. 

The  rule  of  law,  in  such  cases  of  gifts  made 
in  prospect  of  death,  demands,  for  £eir  valid- 
ity, that  the  proof  s^all  show  the  existence  of 
41  bodily  disorder,  or  of  an  illness  which  im- 
perils the  donor's  life  and  which  eventually 


terminates  it.  But  that  be  should  be  confined 
to  his  bed,  or  his  room,  or  that  he  should  die 
within  a  certain  limited  time,  are  not  essential 
circumstances  to  support  such  a  gift.  It  is  a 
matter  within  the  experience  and  common 
knowledge  of  all,  and  one  requiring  no  evidence 
to  show,  that  paralysis  is  the  symptom  of  a 
disease  which  does  terminate  human  life.  •  Its 
strokes  are  known  to  cause  to  the  victim  a  loss 
of  bodily  functions,  or  senses,  and  point  to  the 
existence  of  some  grave  ailment  or  the  bodily 
system.  It  is  quite  a  matter  of  common  sup- 
position, or  belief,  that  the  third  stroke  is  fol- 
lowed bv  death. 

I  think  that  we  are  bound  to  presume  that 
when  death  has  occurred  from  disease,  indi- 
cated by  paralysis,  a  transaction  such  as  we 
have  here  and  which  took  place  after  the  in- 
dividual bod  been  admonished  by  two  paralytic 
strokes,  was  conducted  with  a  view  to  death. 
It  is  unreasonable  to  say  that  the  donor,  in  so 
acting,  was  not  under  the  apprehension  of  a 
recurrence  of  the  paralysis.  We  see  him  at 
the  age  of  seventy  years  without  wife  or  chil- 
dren, after  having  been  twice  stricken  down 
with  paralysis,  delivering  to  his  lawyer,  Web- 
ster, a  piece  of  property  with  the  instruction 
that  if  anything  happened  to  him  he  should 
deliver  it  to  a  niece  who  bad  lived  with  him. 
This  presents  a  state  of  facts  which,  in  my 
opinion,  permits  of  but  one  legal  conclusion. 
It  was  not  a  gift  inter  vitas  which  was  sought 
and  effected,  but  a  gift  causa  mortis,  which  at 
common  law  served  as  a  description  of  a  re- 
vocable gift  and  in  the  civil  law  partook  of  the 
nature  of  a  legacy.  This  very  insertion  by 
the  intestate  in  the  instrument  of  assign- 
ment of  the  power  to  revoke  it  emphasizes 
his  otherwise  evident  intention  of  making  a 
gift  to  his  niece  in  the  contingency  of  the  more 
or  less  near  approach  of  death.  I  see  no  error 
committed  upon  the  trial  wbich  caUs  for  a  re- 
versal at  our  hands,  and  I  think  the  Judgment 
appealed  from,  for  the  reasons  stated,  should  be 
termed,  ^ith  costs. 

All  concur. 


INDIANA  SUPREME  COURT. 


MANHATTAN    CLOAK  &  SUIT  CO.,  et 
al„  Appts., 

Henry  C.  DODGE  et  at. 


(. 


.Ind.. 


.) 


1.  The  attorney  of  an  asslf^ee  for 
the  benefit  of  ereditors  has  no  rierht  to 
borrow  the  trust  funds,  paying  interest,  and  use 
them  to  buy  clahos  agiuost  the  debtor  below 


their  iaoe  value,  and  then  file  suoh  claims  and 
have  them  allowed  by  the  assignee,  nor  can  he 
use  bis  own  funds  for  that  purpose ;  in  case  he 
does  BO  the  assismee  must  account  for  the  profits 
realized  by  the  attorney  if  he  had  knowledge  of 
hta  action. 
8.  The  attorney  of  an  aasiffnee,  who 
buys  elaiina  of  creditors  wbonave  replev- 
ied goods  sold  to  the  debtor,  and  enters  Judg- 
ments in  the  replevin  suits,  deolarlng  the  goods 
to  be  of  a  certain  value,  and  sells  them  at  private 


NOTB.— Persons  aetino  in  liduckury  relations  coflKnot 
pwrehase  truA  property  for  their  own  benefit' 
When  a  trustee,  administrator,  agent,  attorney 
-or  person  tn  any  flduolary  relation,  without  the 
knowledge  or  consent  of  the  beneficiary,  purchases 
4he  trust  property  or  unoonsdentlously  acquires 
^tle  thereto,  or  when  he  uses  the  trust  funds  for  his 
-own  benefit,  equity  impreeses  a  constructive  trust 
upon  the  profits  and  acqulsitf ons  so  made  for  the 
benefit  of  the  party  beneficially  entitled.  Soott  v. 
Umbarger.  41  Gal.  410;  Green  v.  Sargeant,  23  Vt.  4B6; 
•6  L.  R.  A. 


Ives  V.  Ashlisy,  97  Mass.  198;  Wortman  v.  Skinner, 
12  N.  J.  Eq.  858;  Obert  v.  Obert,  2  N.  J.  Bq.  96;  Kr use 
V.  Steffeos,  47  111.  112;  Audenreid*s  App.  89  Pa.  114; 
Fox  V.  Mackreth,  2  Bro.  Ch.  400;  Morret  v.  Paske,  8 
Atk.  6se,  54;  Powell  v.  Glover,  8  P.  Wms.  262:  Docker 
V.  Somee.  2  Myl.  A  K.  655;  Wedderbum  v.  Wedder- 
burn,  4  Myl.  &  Or.  41:  Great  Luxembourg  R.  Co.  v. 
Magnay,  25  Beav.  586;  Kimber  v.  Barber,  L.  R.  8 
CSu  66;  Pooley  v.  Quilter,  2  De  G.  ft  J.  827;  Foe- 
brooke  v.  Balguy,  1  MyL  ft  K.  226;  WiUett  v.  Elan- 
ford,  1  Hare,  263;  Townend  v.  Townend,  1  Gift. 
2d 
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nle  for  a  jobs  ■um.  It  aooountable  to  the  estate  of 
the  insolTont  for  the  aotual  value  of  the  goods 
only,  and  not  for  the  amount  of  the  judgments. 
8.  It  is  the  duty  of  an  aadgrnee  who  has 
collected  a  laa^ge  part  of  the  assets  to 
have  a  dividend  declared  as  soon  as  he 
can  asoertaln  the  probable  amount  of  the  claims; 
and  where  he  neglects  so  to  do,  without  excuse, 
he  to  liable  for  interest  from  the  time  when  he 
could  have  secured  an  order  declaring  a  divl- 

(May  14, 1889.) 

APPEAL  by  exceptants  from  a  judgment  of 
the  Circuit  Court  for  Elkhart  County,  over- 
ruling their  exceptions  to  the  report  of  the  as- 
signee for  benefit  of  creditors  of  Huffman  & 
Swalley,  and  settling  the  account  of  such  as- 
■ignee.    Reversed. 

The  case  sufficiently  appears  in  the  opinion. 

Mr.  John  M.  Vanfleet,  for  appellants: 

The  appellee  Dodge  should  not  be  allowed 
to  hold  the  claims  he  bought  with  the  trust 
funds  for  more  than  be  raid  therefor. 

2  Perry,  Tr.  §  883;  1  Perry,  Tr.  §  188. 

Such  a  trust  will  be  enforced  against  all  per- 
tons  except  bona  fide  purchasers,  whether  the 
purchase  or  loan  waB  nghtful  or  wrongful. 

2  Pom.  Eq.  Jur.  §§  1051, 1052;  1  Story,  Eq. 
8  822;  Weeks,  Attys.  §8  121,  258,  259,  277; 
Brotherson  v.  Conealue,  26  How.  Pr.  213;  Oox 
▼.  John,  82  Ohio  St.  582,  588. 

The  appellee  Dodge  should  not  be  allowed 
to  hold  the  claim  he  bought  with  his  own  pri- 
Tate  means  for  more  than  he  paid  therefor. 

See  Brackenridge  v.  Eolland,  2  Blackf.  877, 
881;  Stropee  v.  Oreene  Oo.  72  Ind.  42.  48;  Fort 
Waune  v.  RoaenihcU,  75  Ind.  166,  160;  Bulklep 
T.  Wilford,  2  Clark  &P.  177;  PooleyY.  Quilter, 
2  De  G.  &  J.  827;  Hobday  T.  Peters,  29  L.  J. 
N.  8.  (Ch.)  780,  8  Week.  Rep.  512,  28  Beav. 
849;  FbiUon  ▼.  Martin,  1  Sandf.  Ch.  569;  Bx 
parte  James,  8  Ves.  Jr.  837, 846;  2  Sugd.  Vend. 
415,  8  11.  bottom  p.  691,  Am.  notes  hj  J.  G. 
Perkins,  1878;  Be  Marquand,  57  How.  Pr.  477. 

The  appellee  Dodge  should  not  be  allowed 
to  show  that  the  replevied  goods  were  worth 
less  than  the  valued  he  had  them  adjudicated  at. 

Wiseman  v.  Lynn,  89  Ind.  250,  259;  Wells, 
Replevin,  §  569;  Mdiek  v.  Voorhees,  24  N.  J. 
£a.  805. 

Mr.  Dodge  is  liable  as  a  trustee  of  his  own 
wrong. 

Hill,  Trustees,  Am.  notes,  •108;  1  Perry,  Tr. 
§  245;  Wilson  v.  Moore,  1  Myl.  &  K.  127;  Rack- 
ham  V.  SiddaU,  1  Macn.  &  G.  607;  Life  Asso. 
of  Scotland  v.  Siddal,  8  DeG.  F.  &  J.  58;  Le 
Fort  v.  Delafldd,  8  Edw.  Ch.  82;  2  Pom.  Eq. 
Jur.  §8  1079, 1081;  Lawrence  v.  Bowie,  2  Phill. 
Ch.  140;  Lord  v.  Wightwiek,  4  De  G.  M.  &  G. 
808,808. 

Messrs.  Johnson  A  Herr  and  Henry  C. 
Dodg^y  in  propria  persona,  for  appellees. 


ElUottt  Oh.  J.,  delivered  the  opinion  of  th» 
court: 

The  assignee  of  insolvent  debtors  allowed 
claims  against  the  estate  of  the  insolvents,  and 
made  a  report  of  his  action.  To  this  report  the- 
appellant,  in  the  capacity  of  credits,  filed  ex- 
ceptions. Issues  01  fact  were  presented  by  the- 
exceptions.  Evidence  was  heard  and  a  dfecis* 
ion  entered  against  the  appellant 

The  attorney  of  the  assignee  of  the  insolvent 
debtors  borrowed  from  the  assignee  trust  funds- 
and  paid  him  interest  on  the  money  borrowed. 
The  assignee  in  his  report  fully  accounted  for 
the  money  loaned  and  interest  received  from 
the  borrower.  The  money  thus  obtained  by 
the  attorney  was  by  him  used  in  baying  claims- 
against  the  insolvent  debtors,  and  these  claims- 
were,  after  the  purchase  by  the  attorney,  filed 
against  the  insolvents'  estate,  and  were  allowed 
by  the  assignee.  The  claims  were  brought  by 
the  attorney  for  a  sum  greatly  below  their  face 
value.  We  are  clear  that  the  attorney  had  no- 
right  to  reap  any  profit  from  the  purchasee- 
made  by  him  with  the  trust  funds.  It  was  the 
duty  of  the  court  to  require  the  assignee  to  ao* 
count  for  the  profits  realized  by  his  attorney. 
The  position  occupied  by  the  latter  imposed 
upon  him  the  obligation  to  devote  his  labor  and 
his  talents  to  the  service  of  the  creditors  whom 
the  assignee  represented.  He  had  no  right, 
occupying  the  position  he  did,  to  engage  in^ 
buying  claims  for  his  individual  benefit,  and, 
as  the  assignee  knew  of  the  conduct  of  his  at- 
torney, he  violated  his  duty  in  allowing  him  to- 
secure  more  than  the  actual  cost  of  the  claims. 
Whatever  profit  accrued  from  'the  use  of  the 
trust  funds  by  the  attorney  belonged,  in  equity, 
to  the  persons  entitled  to  the  funds. 

It  would  violate  plain  principles  of  Justice  to 
permit  the  attorney  of  the  assignee  of  an  insolv- 
ent debtor  to  use  the  trust  funds  for  his  own 
profit  Trust  funds  are  to  be  used  for  the  ben- 
efit of  the  benefldailes  under  the  trust,  and  not 
for  the  benefit  of  anybody  else.  It  would  be 
subversive  of  Justice  to  permit  an  attorney  of 
a  trustee  to  use  his  position  for  his  individual 
benefit,  although  he  made  no  use  of  the  trust 
funds;  and  we  are  satisfied  that,  even  where  an 
attorney  purchases  the  claims  of  creditors  with 
his  own  money,  he  could  obtain,  at  most,  no 
more  than  the  sum  he  actually  paid  for  them. 
The  policj[  of  the  law  is  to  prevent  an  attorney 
from  sacrificing  the  interests  of  his  client  for 
his  own  gain;  and  to  carry  into  effect  this  i)ol- 
icy  the  courts  will  not  lulow  an  attomej[  to 
take  advantage  of  his  position  to  the  possible 
injury  of  his  client.  Downard  v.  Hadtey,  116 
Ind.  181;  Re  Marquand,  67  How.  Pr.  477;  Ess 
parte  James,  8  Ves.  Jr.  887. 

The  assignee  of  an  insolvent  debtor  owes  a 
duty  to  all  of  the  creditors.    He  certainly  can- 


201;  Fawcett  v.  Whitehouse,  1  Russ.  &  M.  132,  149; 
Bulkley  v.  Wf  Iford,  2  Clark  9t  F.  102,  178;  Ernest 
V.  Croysdill,  2  De  G.F.  k  J.  175;  Rolf e  t.  Gregory,  i 
De  O.  J  &  8.  676;  Heath  v.  Crealock,  L.  R.  18  Eq. 
216;  Barnes  v.  Addy,  L.  R.  0  Ch.  244:  Ex  jMifte  Cooke, 
L.  R.  4  Ch.  Div.  128;  Nant-y-Glo  9t  B.  Iron  Works 
Co.  V.  Grave,  L.  R.  12  Cb.  Div.  788;  Be  Hallet's  Es- 
tate, L.  R.  18  Cb.  Div.  096. 

An  attorney  oan,  in  no  case,  without  the  client^s 
consent  buy  and  hold  otherwise  than  in  trust  any 
adverse  tittle  or  interest  touchlnir  the  thing  to 
wbioh  his  employment  relates.  Baker  v.  Hum- 
6  L.  R.  A. 


phrey,  101  U.  8.  603  (25  L.  ed.  1068);  Smith  v.  Brother- 
line,  62  Pa.  461;  Davis  v.  Smith,  4B  V t.  289;  Wheeler 
V.  Willard,  144  V t.  641;  Giddings  v  Eastman,  5  Faigew 
561:  Moore  v.  Bracken,  27  DL  23;  Harper  v.  Perry, 
28  Wis.  67;  Jott  v.  Hempstead,  25  Ark.  402;  Osse  v. 
Carroll,  85  N.  Y.  885. 

Persons  acting  in  a  llduciary  oapaotty  oannot 
purchase  the  trust  property.  Tyler  v.  Sanborn,  4 
L.  R.  A.  218,  fiot«.  128  lU.  186. 

So  an  agent  oannot  purchase  the  subject  of  th» 
agency.  Ibid, 


186i. 
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not  be  allowed  to  Imj  claims  from  creditors 
and  reap  a  profit.  The  reason  for  this  rule  op- 
erates against  theaasienee's  attorney,  for  he,  as 
the  trusted,  oonfldentlal  adviser  of  the  trustee, 
represents  all  of  the  beneficiaries.  To  him,  the 
assignee,  as  the  representatiye  of  all  the  credit- 
ors, must  look  for  advice,  and  that  advice  must 
come  from  an  unbiased  mind.  He  has  no  right 
to  deal  with  them,  or  any  of  them,  for  his  own 
benefit;  for  the  instant  he  becomes  interested 
be  ceases  to  occupy  the  position  which  it  is  his 
duty  to  bis  clients  to  maintain.  To  permit  the 
attorney  to  buy  claims,  even  with  his  own 
money,  would  open  the  way  to  fraud  and 
wrong,  and  such  ways  it  is  {he  duty  of  the 
court  to  tightly  and  securely  close.  The  law 
means  to  keep  attorneys  from  assuming  posi- 
tions where  they  may  be  tempted  to  prefer  their 
own  interests  to  those  of  th^r  clients.  To  de- 
ter them  from  assuming  such  positions,  it  stern- 
ly denies  them  the  right  to  secure  any  profit 
mm  their  transactions  with  their  clients,  and 
requires  them  to  yield  it  to  the  trust  it  was 
their  duty  to  serve  with  undivided  zeal  and 
interest.  *In  cases  of  this  character  it  is  unnec- 
essary to  prove  a  corrupt  design  or  fraudulent 
practices.  The  intention  may  be  honest,  and 
yet  the  act  be  wrongful  in  legal  contemplation. 
The  wron^  emerges  from  the  improper  depart- 
ure from  duty,  and  is  complete  without  an  evil 
or  fraudulent  purpose. 

The  attorney  bought  claims  with  funds  bor- 
rowed from  the  assi^ee,  from  Hood,  Bon 
bright  A  Co.,  Bates,  Reed  &  Oooley  and  Mills 
&  Gfbbs,  after  they  had  brought  an  action  to 
replevy  goods  sold  by  them  to  the  insolvent 
debtors.  After  he  purchased  the  claims  he 
caused  Judgment  to  be  entered  in  favor  of  the 
several  replevin  plaintiffs,  declaring  that  the 
goods  were  of  the  value  stated  in  the  respective 
afladavits;  that  he  afterwards  took  the  goods  so 
adjudged  to  belong  to  the  several  plaintiffs  and 
sold  them  at  private  sale  on  his  own  account, 
without  having  them  appraised.  The  aggre- 
gate value  fixed  upon  the  goods  in  the  replevin 
cases  was  $8,299.78,  and  the  amount  realized 
from  the  sale  was  $3,141.43.  The  counsel  for 
the  appellant  contends  that  the  yaiue  fixed  by 
the  Judirment  concludes  the  attorney,  and  that 
he  must  account  to  the  estate  for  the  yaiue  of 
the  goods  as  fixed  by  the  Jud^rment.  We  can- 
not so  hold.  The  attorney  was  not  bound  to 
account  for  anything  more  than  the  true  value 
of  the  goods  he  bought  with  the  trust  funds. 
He  was  chargeable  with  that,  but  with  no  more. 
If  he  did  do  wrong,  as  is  probably  true,  the  ex- 


tent of  the  injury  worked  by  his  wrong  was 
the  loss  actually  sustained,  and  that  could  not  be 
greater  than  the  true  yaiue  of  the  goods  he  re- 
ceived. The  object  of  the  law  is  not  to  punish 
the  attorney  in  such  cases  as  this,  but  to  secure 
to  the  client  full  compensatory  damages. 

The  assignee  collated  from  the  sale  of  the 
property  of  the  insolvent  debtors  the  follow- 
ing sums  of  money,  at  the  dates  respectively^ 
mentioned:  February  20,  1883,  $8,688.60;  Au- 
crust  20,  1888.  $828.05;  August  21,  1888,  $1,.- 
030;  December  18,  1888,  $578;  December  29, 
1888,  $500.  The  money  was  not  paid  to  the- 
clerk  by  the  assignee  until  the  time  of  mak- 
ing bis  final  report,  February  28,  1884.  He; 
neglected  to  pay  over  the  money  on  the  ad- 
vice of  his  attorney,  to  whom  the  greater  part 
of  the  trust  fund  was  loaned.  The  assigned 
should  be  charged  with  interest  during  the  pe- 
riod he  unreasonably  withheld  the  money.  It 
was  his  duty  to  have  had  a  dividend  declared 
as  soon  as  tne  probable  amount  of  the  claims 
could  be  ascertained.  As  he  received  in  bulk 
the  greater  part  of  the  money  of  the  estate  at 
one  time,  he  was  bound  to  exercise  diligence  to 
secure  a  statement  of  the  amount  of  the  claims^ 
present  it  to  the  court,  and  ask  an  order  declar- 
ing a  diyidend.  A  trustee  has  no  right  to  keep 
money  from  the  beneficiaries  when,  by  reason- 
able diligence,  he  can  secure  an  order  for  their 
benefit.  In  this  instance  the  assignee  having 
received  the  greater  part  of  the  funds  of  the  es- 
tete  at  one  time,  the  court  should  have  charged 
him  with  interest  after  the  lapse  of  such  time 
as  would  have  enabled  him,  by  the  exercise  of 
dilieence,  to  have  secured  an  order  declaring  a 
diyidend.    Bishop,  Insolv.  2d  ed.  865. 

He  had  no  right  to  withhold  all  the  money 
until  his  final  report  was  filed,  for  dividends 
may  be  declared  when  the  amount  can  be  ascer- 
tained, although  without  absolute  accuracy,  as 
the  court  may  approximate  the  exact  amount. 
Doubtless  an  assignee  may  show  an  excuse^ 
where  one  exists,  for  failing  to  secure  an  order 
declaring  a  dividend,  but  no  such  excuse  is 
here  shown;  on  the  contrary,  it  clearly  appears 
that  the  delay  was  without  any  legal  excuse 
whatever. 

Judgment  reversed,  mth  ine^ruetions  to  grant 
a  reheaHng  upon  the  exceptiane,  wnd  to  proceed 
in  aeeordanee  toith  thie  opinion. 

Mitchell*  J.^  did  not  take  part  in  the  decis- 
ion of  this  case. 

Petition  for  rehearing  overruled  September 
18,  1889. 
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John  D.  HART,  Appt., 

Lucy  A.  BCRCH. 

( m. ) 

1.   An  attempted  release  by  a  widow  of 
her  dower  ri^ht*  before  assi^^nmentt  is 


inelTectiial  if  made  to  one  who  is  neither  legal 
nor  equitable  owner  of  the  estate  to  which  the 
dower  rl^ht  has  attached,  and  who  does  not  stand 
In  such  relation  thereto  that  the  dower  rl^ht  up- 
on execution  of  the  release  will  unite  with  the 
fee. 
8.   A  Ibrmer  tenant  in  common  of  land 


NOTE.—Dower  rigrht.  See  Brerson  ▼ .  MoMuUen,  I 
4  L.  B.  A.  118,  noU^  1 18  N. Y.  296;  Callaham  ▼.  Robin-  I 
son,  B  L.  B.  i^.  497,  note^  80  S.  G.  248;  Youmans  T.  I 
Wagener,8L.RA«447,80&a8in.  i 
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Subordinate  to  vendors*  lien.  Seibert  v.  Todd« 
(8.G.)4L.  R.A.008. 

Widow,  when  estopped  to  claim.  Galbralth  v. 
Lansf  ord,  1 L.  B.  A.  £84,  noU^  87  Tenn.  80. 
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vhlch  has  beea  sold  by  order  of  oonrt  in  proceed- 
Imks  for  partition  is  not  a  warrantor  in  the  chain 
of  title  within  the  ruie  which  permits  snoh  war- 
rantor to  purchase  in  outstanding  dower  rights 
to  relieve  himself  from  liability  npon  his  oove- 
nants  of  warranty. 

3.  A  purcbaser  at  par^tioii  sale  baa,  be- 
fore confirmation  thereof,  no  such  interest  in  the 
Innd  as  will  enable  him  to  take  a  release  of  an  un- 
-assigned  dower  right  therein. 

4.  A  tenant  in  common  cannot*  as  sudi* 
take  a  release  from  the  widow  of  his  de- 
ceased co-tenant  of  her  right  to  nnaasigned 
dower  in  the  lands  of  which  her  husband  died 
seised  as  such  co-tenant. 

6.  Dower  may  be  aMlgpied  to  the  widow 
of  a  tenant  in  common  npon  her  eroee- 
blll  fiied  for  that  purpose  in  a  suit  for  partition 
to  which  she  was  not  a  party,  where  the  original 
bill  contained  ample  allegations  upon  which  to 
base  a  decree,  and  the  land  has  been  in  part  sold 
and  the  proceeds  brought  into  court,  and  she 
consents  to  the  decree  and  sale  and  elects  to  take 
her  dower  interest  in  money;  and  the  purchasers 
at  the  partition  sale  are  not  necessary  parties. 

(October  81, 1880.) 

A  PPEAL  by  defendant,  John  D.  Hart,  from 
Q.  a  decree  of  the  Appellate  Court,  Third  Dih- 
trict,  affirming  a  decree  of  the  Circuit  Court 
for  Morgan  County  in  favor  of  complainant  in 
a  cross-bill  filed  in  a  partition  suit,  for  the  pur- 
pose of  procuring  an  assignment  of  dower  to 
the  widow  of  a  deceased  co-tenant.    Affirmed^ 

John  D.  Hart  and  others  filed  a  bill  in  chan- 
cery against  Elizabeth  Hart  and  others,  seek- 
ing to  assign  dower  to  Elizabeth  Hart,  as  the 
widow  of  David  Hart,  deceased,  and  for  parti- 
tion of  the  other  real  estate  of  which  said  Hart 
died  seised  among  the  other  parties  to  the  suit, 
as  bis  heirs  at  law.  Wesley  B.  Hart,  one  of 
the  heirs  of  David,  died  after  his  father,  leav- 
ing four  children  and  a  widow,  who  subse- 
quently married  Mr.  fiurch.  Her  rights  as. 
widow  were  eet  out  on  the  face  of  the  bill,  but 
she  was  not  made  a  party,  and  no  notice  of  her 
dower  interest  was  taken  in  the  orders.  Dower 
was  allotted  Mrs.  Elizabeth  Hart  and  the  other 
lands  were  ordered  sold. 

Part  of  the  lands  were  sold  January  29, 1886, 
and  the  sale  approved.  Subsequeotlv  the  re- 
mainder of  the  lands  were  sold  to  John  D.  Hart, 
and  before  the  sale  was  approved  Lucv  A. 
Burch,  on  August  28,  1886,  sold  and  quit- 
claimcKi  by  de^  all  her  interest  in  all  of  the 
lands  to  John  D.  Hart. 

Subsequently  she  filed,  by  leave  of  the  court, 
a  cross-bill  to  set  aside  this  deed  and  asking  to 
be  endowed  out  of  the  proceeds  of  the  sale,  and 
the  court  granted  the  relief  asked  for,  and  set 
aside  and  annulled  the  deed,  and  Hart  took  this 
appeal. 

Mewn,  Morrison  9b  Whitloekt  for  ap- 
pellant: 

Appellant  was  in  equity  bound  to  the  pur- 
chasers at  the  partition  sale,  and  he  would  have 
no  right  to  assert  this  right  of  dower  in  the 
lands  first  sold.  This  was  all  that  was  required 
in  order  to  enable  Mrs.  Burch  to  make  a  valid 
release  of  dower  to  him. 

Chicago  Dock  Co.  v.  Kintie,  49  Dl.  295. 

Appellant  was,  at  the  date  of  the  deed  to 
bim,  the  equitable  owner  of  the  land  purchased 
6  L.  R.  A. 


by  him  at  the  partition  sale,  and  sustained 
such  relations  to  the  title  as  enabled  him  to 
take,  and  Mrs.  Burdi  to  release  to  him,  her 
dower  right  in  lands  purchased  at  such  sale. 

Baiky  v.  WeH,  41  III.  290;  BothinM  v.  Kin- 
gie,  45  fil.  854;  CPiicago  Dock  Co.  v.  Kingie,  49 
III.  289. 

Mr.  M*  T.  Layman  for  appellee. 

Shope,  Ch»  J.,  delivered  the  opinion  of  the 
court: 

The  principal  question  arising  upon  this  rec- 
ord is  whether  the  quitclaim  deed  of  August 
26, 1886,  from  Lucy  A.  Burch,  appllee,  to  ap- 
peUant,  operated  to  release  her  dower  in  the 
lands  of  which  her  husband  died  seised.  It  is 
not  questioned  that  this  deed  was  in  every  way 
sufficient  for  that  ptirpose,  if  the  grantee  there- 
in stood  in  such  relation  to  the  estate  that  a  re- 
lease thereof  to  him  would  unite  the  dower  with 
the  fee.  Upon  the  death  of  her  husband, 
Wesley  B.  Hart,  appellee's  right  of  dower  in 
the  undivided  one-eleventh  part  of  the  land  of 
which  David  B.  Hart  died  seised,  and  of  which 
her  husband  died  seised  as  tenant  in  common 
with  his  brothers  and  sisters,  became  consum- 
mate, and  the  right  of  action  accrued  to  her 
to  have  the  same  assigned. 

The  right  of  dower,  when  consummate,  is, 
before  assignment,  a  right  resting  in  action 
only.  It  can  exist  only  in  the  person  upon 
whom  it  is  cast  by  operation  of  law,  and  a  deed 
or  conveyance  of  it  will  pass  no  title,  and  can 
only  be  effective  as  a  release  and  extinguish- 
ment of  the  right.  Such  right  of  dower  is  not 
the  subiect  of  transfer  or  sale,  and  cannot  be 
released  to  one  not  in  privity  with  the  title  un- 
der which  the  dowress  claims.  1  Wasbb.  Real 
Prop.  247,  252,  801;  1  Scribner.  Dower.  478; 
Summen  y.  Bahb,  18  111.  483;  Chicago  Dock  Go. 
V.  Kifuis,  49  III.  289;  Beiffv.  Hont,  65  Md.  42; 
KiUmiUer  v.  Van  Benuelaer,  10  Ohio  8t,  63. 

While  it  is  not  necessary  that  the  releasee 
should  hold  the  fee,  yet  he  must  be  the  legal 
or  equitable  owner  of  the  title,  or  stand  in 
such  relation  thereto  that  the  dower  right,  upon 
execution  of  the  release,  will  unite  with  the 
fee.  An  attempted  conveyance  to  one  not 
standing  in  such  privity  is  ineffectual  to  release 
dower.  Some  months  before  the  execution  of 
the  deed  by  the  dowress,  a  considerable  por- 
tion of  the  land  had  been  sold  at  the  master's 
sale  under  the  decree  in  partition,  to  strangers, 
and  the  deeds  confirmed.  Afterwards,  but  still 
before  the  making  of  the  deed  by  the  dowress, 
the  residue  of  the  land  was  sold  by  the  master 
in  chancery,  in  further  execution  of  the  decree 
in  partition,  to  appellant;  but  no  report  of  the 
sale  had  been  made  or  confirmation  thereof 
had,  nor  a  conveyance  Dy  the  master  made,  un- 
til some  months  after  tLe  execution  of  the  deed 
by  the  dowress  to  appellant. 

Did  appellant,  oy  virtue  of  his  piurchase  at 
the  master's  sale,  acquire  such  interest  in  the 
land  as  would  enable  him  to  take  a  release  of 
dower?  It  is  clear  he  did  not  as  to  all  that 
portion  which  had  previously  been  sold  to 
others.  The  title  1o  so  much  had  passed  into 
others,  with  whom  he  had  no  connection. 
Whatever  right  he  may  have  bad  in  these  lands 
had  been  extinguisbrcl  by  the  sale,  and  deeds 
made  in  pursuance  thereof. 

Nor  did  he  stand  in  the  relation  of  warrantor 
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in  tbe  chain  of  title  so  as  to  bring  him  within 
the  rale  that  a  warrantor  may  purchase  in  the 
dower  outstanding,  and  thus  relieve  himself 
from  liability  upon  his  covenants  of  warranty. 
In  respect  of  the  portion  purchased  by  appel- 
lant, it  is  contended  that,  although  the  sale  was 
not  complete  until  approved,  he  was,  neverthe- 
less, the  equitable  owner  of  the  title,  and 
might  purchase  in  the  dower  of  appellee.  This, 
we  think,  is  an  erroneous  view.  It  is  true 
that  the  release  may  be  made  to  the  equitable 
owner  of  the  land,  for  he  could  not  assert  it 
against  the  fee  owner,  but  upon  its  release  to 
him  would  become  merged  and  extinguished. 
The  difficulty  here  lies,  not  in  ascertaining  the 
rule  of  law,  but  in  the  relation  appellant  soa- 
uined  to  the  title  by  virtue  of  his  purchase.  A 
sale  by  a  master  in  chancery,  or  other  person 
authorized  to  execute  the  decrees  in  chancery, 
is  not,  until  confirmed  by  the  court,  a  "sale," 
in  the  legal  sense.    Until  confirmed,  the  bar- 

Kin  is  incomplete,  and  confers  no  right  in  the 
id  upon  tbe  purchaser.  "Until  thenj^flayb 
Mr.  Rorer  (Jud.  Sales,  2d  ed.  §  106).  *'it  is  a 
sale  only  in  a  popular,  and  not  m  a  judicial  or 
legal,  sense.  The  chancellor  has  a  broad  discre- 
tion in  the  approval  or  disapproval  of  such 
sale.  '  The  accepted  bidder  .  .  .  acquires,  by 
tbe  mere  acceptance  of  his  bid,  no  independent 
right  ...  to  have  his  purchase  completed;' 
but  is  merely  a  preferred  proposer,  until  con- 
firmation of  the  sale  by  the  court,  as  agreed  to 
hy  its  'ministerial  agent.*"  Bee  Young  v. 
MBogh,  11  111.  642;  Ayen  v.  Baumgarten,  15 
III.  444;  Rawlingt  v.  Bailey,  Id.  178;  Busey 
V.  Hardin^  2  B.  Mon.  407;  Hay'i  Appeal,  61 
Pa.  58. 

In  tbe  case  last  dted  the  court  says:  '*  Even 
the  highest  bidder,  whose  bid  has  been  returned 
to  the  court  as  the  best  offered,  has  acquired  no 
right  which  debars  the  heirs  or  their  counsel 
from  endeavoring  to  have  his  bid  rejected  and 
a  resale  ordered.  .  .  .  His  bid,  though  the 
highest,  was  but  an  offer  to  purchase,  subject 
to  the  approval  or  disapproval  of  the  court,  and 
in  approving  sales  made  in  partition  it  is  the 
duty  of  the  court  to  regard  primarily  the  in- 
.terests  of  the  heirs." 

But  if  the  authorities  were  not  comparatively 
uniform  in  this  respect,  it  would  seem  no  doubt 
would  remain  upon  reading  the  Statute  of  this 
State  in  respect  thereto.  Kev.  Stat.  §§  29,  90, 
chap.  106. 

It  will  be  seen  that  tbe  matter  of  the  sale 
and  purchase  is  left  inferi,  until  the  court  shall 
render  its  order  of  approval.  Confirmation  is 
final  consent,  and  the  court,  bein^,  in  fact,  the 
vendor,  may  consent  or  not  in  its  discretion. 
Rorer,  JudL  Bales,  g§  122-132. 

The  purchaser  therefore  acquires  no  interest 
in  or  right  to  the  land,  and  bemg  a  mere  offer- 
er to  purchase,  stands  in  no  such  relation  to 
the  title  that  a  purchase  in  of  a  dower  inter- 
est therein  would  unite  it  with  the  fee.  It  fol- 
lows that  appellant,  by  virtue  of  his  purchase 
at  such  master's  sale,  acquired  no  such  interest 
in  the  land  as  would  enable  him  to  take  a  re- 
lease of  dower. 

It  is  also  urged  that  appellant  was  owner,  as 
tenant  in  common  with  the  other  heirs  at  law 
of  David  Hart,  deceased,  of  an  undivided  in- 
terest in  all  the  land  set  off  to  Mrs.  Elizabeth 
Hart,  widow  of  said  David,  for  her  dower,  as 
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well  aa  in  all  the  land  of  which  said  David  died 
seised.  It  is  true  that  appellant  owned  tne  im- 
divided  one-eleventh  of  all  of  said  land  as  ten- 
ant in  common  with  his  brothers  and  sisters,  or 
the  heirs  of  such  as  were  deceased.  The  chil- 
dren and  heirs  at  law  of  Wesley  B.  Hart,  also, 
as  representing  their  father's  share,  were  seised 
of  a  uke  interest  in  common.  It  is  said  that 
appellant,  as  tenant  in  common  in  said  lands, 
might  purchase  in  the  outstanding  dower  of 
the  widow  of  said  Wesley  B.  Hart,  deceased. 
It  may  readily  be  conceded  that  one  tenant  in 
common  may  buy  in  an  outstanding  incum- 
brance or  right  of  dower,  affecting  the  com* 
mon  estate,  and  may  compel  contribution 
therefor  from  his  co-tenants,  and  still  this  con- 
tention remain  entirely  groundless  in  this  case. 
Each  tenant  in  common  was  here  seised  of  the 
undivided  one  eleventh  part  of  the  estate,  sub- 
ject to  tbe  dower  of  the  widow  of  their  father, 
David  Hart,  which,  as  we  have  seen,  was  as- 
signed in  this  proceeding,  leaving  the  residue 
unincumbered  thereby.  Wesley  a.  Hart,  one 
of  the  tenants  in  common,  died,  leaving  chil- 
dren to  whom  his  interests  descended,  incum- 
bered by  the  dower  of  his  widow.  The  dower 
right  arose  by  operation  of  law  upon  the  seisin 
oi  tbe  husband,  and  accompanied  and  was  de- 
pendent upon  tbe  estate  of  the  husband  in  the 
land,  and  was  an  incumbrance  upon  the  share 
or  interest  to  which  he  had  title,  and  none 
other.  No  claim  or  right  of  dower  in  the 
widow  of  Wesley  B.  attached  to  the  share  or 
portion  of  any  of  his  co-tenants.  The  only 
unity  required  between  tenants  in  common  & 
that  of  possession.    1  Cruise,  Dig.  title  20,  g  2. 

One  tenant  in  common  may  hold  in  fee 
simple,  and  another  for  life,  one  may  hold  by 
descent,  another  by  purchase.  Thus  it  is  that 
tenancies  in  common  descend  to  the  heirs  of 
each  tenant,  because  they  have  several  free- 
holds, and  not  an  entirety  of  interest.     Id.  ^  8. 

And  it  has  been  held  that  a  widow,  having 
dower  in  the  common  estate,  may  release  to 
one  tenant  In  common  for  his  share,  without 
releasing  her  dower  to  another  tenant  in  com- 
mon who  has  a  different  share.  White  v.  White^ 
16  N.  J.  L.  202. 

Dower,  under  our  Statute,  is  assignable  by 
metes  and  bounds,  when  the  land  is  susceptible 
of  division  without  manifest  prejudice  to  the 
parties  in  interest;  but  there  is  no  provision,  in 
terms,  for  the  assignment  in  lands  held  in  com- 
mon, and  in  determining  the  mode  of  assign- 
ment, where  partition  between  tbe  tenants  in 
common  is  not  made,  resort  must  be  had  to  the 
rules  of  the  common  law. 

At  common  law  the  widow  was  entitled  to 
have  assigned  to  her  one  third  of  the  lands  and 
tenements  of  which  she  was  dowable,  to  be  set 
out  by  metes  and  bounds  where  it  was  practi- 
cable. Such  is  the  widow's  common-law  ri^ht. 
When  the  property  did  not  admit  of  an  assign- 
ment of  dower  in  severalty,  [either  from  the 
nature  of  the  husband's  interest  in  it  or  from 
the  quality  of  the  thing  itself,  the  assignment 
by  metes  and  bounds  was  necessarily  dispensed 
with.  ' '  Thus,  if  the  husband  be  seised  in  com- 
mon, or  in  coparcenary,  and  die  before  parti- 
tion, the  widow  cannot  have  her  dower  as- 
signed by  metes  and  bounds,  but  shall  have 
the  third  part  of  the  share  of  her  husband  to 
hold  in  common  with  the  heir  and  the  other 
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tenants. "TCo.  Litt,  32  J;  2  Scribner,  Dower, 
80;  dutian  y.  Boffe,  8  Lev.  84. 

In  cases  where  the  widow  was  entitled  to 
dower  of  a  part  or  portion  held  as  tenant  in 
common,  the  dower  must  be  assigned  in  com- 
mon; she,  being  entitled  pro  tanto  of  her 
husband's  estate,  cannot  have  it  otherwise 
than  her  husband  had  it.  1  Cruise.  Dig.  title 
6,  chap.  8,  §  10;  title  20,  g  25,  That  is,  she, 
beinf  by  the  statute  endowable  of  the  lands  of 
which  her  husband  died  seised,  is  let  into  the 
estate  as  he  possessed  it  at  his  decease,  and  not 
otherwise.  So  that,  tbe  dower  of  his  mother  i 
having  been  assigned,  the  heirs  of  Wesley  B. 
Hart  field  in  common  one  eleventh  of  the  resi- 
due, subject  to  the  dower  of  appellee  thecein; 
and  she  would  be  entitled  to  one  third  of 
one  eleventh  for  her  life,  in  common,  and  the 
heirs  at  law  of  Wesley  B.  Hart  to  two  thirds 
of  one  eleventh  thereof  during  the  continuance 
of  her  life  estate.  In  case  of  partition,  as  we 
have  seen,  such  dower  interest  woula  follow 
the  portion  assigned  to  the  heirs  of  Wesley  B. 
Hart    See  also  French  v.  Lard,  69  Me.  537. 

It  must  be  apparent  that  this  dower  right 
was  not  an  incumbrance  upon  the  estate  held 
in  common.  Appellant  had  no  interest  in  or 
right,  legal  or  equitable,  to  the  undivided  por- 
tion of  the  land  out  of  which  appellee's  dower 
arose,  and  upon  which  it  was  alone  dependent. 
▲  conveyance  to  him  would  therefore  no  more 


unite  it  with  the  fee  vested  in  the  heirs  at  law 
of  Wesley  B.  Hart  than  would  a  conveyance 
to  any  stranger  to  the  title. 

It  is  also  insisted  that  relief  was  improperly 
granted  without  the  filing  of  an  original  bill  by 
appellee,  to  which  the  purchasers  at  the  first 
sale  were  made  parties.  The  original  bill  filed 
by  appellant  by  apt  averment  set  out  the  dower 
interest  of  appeUee,  and  prayed  for  its  assign- 
ment, and  its  alleeationa  were  ample  upon 
which  to  base  the  decree.  The  fund  derived 
from  the  sale  was  in  the  control  of  the  court 
for  distribution;  and  although  she  had  not  been 
served,  and  the  cause  had  proceeded  to  decree 
and  sale  without  further  notice  of  her  dower 
right,  yet  appellee,  while  the  court  had  Juris- 
diction, came  into  court,  consented  to  the  de- 
cree and  sale,  and  elected  to  take  her  dower 
interest  in  money.  The  land  had  been  report- 
ed not  susceptible  of  division.  There  is  no  pre- 
tense that  the  land  had  not  sold  for  its  full  value, 
and  we  can  see  no  impropriety  in  the  decree 
rendered.  Nor  were  the  purchasers  at  the  first 
sale  at  all  necessary  parties.  It  would  have 
been  inequitable  to  have  burdened  them  with 
the  expense  of  inde|>endent  litigation.  By  the 
decree  rendered,  their  interests  ave  in  no  way 
affected. 

Finding  no  mrcr  in  iht  renord,  the  deorm  ii 
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MOORE,  Sims  &  Go. 

(.— Ga ) 

^1.  In  the  sale  of  gfoods  by  words  of  de- 
scriptiony  which  comprehead  quality  as  well 
*Head  notes  by  Blbcklbt,  Gh.  J. 


as  variety,  the  descriptive  words  may  be  tnislad 
by  the  purchaser  as  a  warranty  of  both,  and 
though  inspection  by  fatan  before  aooeptanoe  will 
exclude  from  the  warranty  all  patent  def eots,  it 
wiU  have  no  inflnenoe  en  those  which  are  latent. 

8.  Deftets  not  discovered  by  the  inspe^ 
tlon  actually  made,  and  not  discoverable  by  such 


Nora.— Sale  of  goods^  expreaa  wasrrant^. 

Where  representations  of  the  seller  were  material, 
the  law  will  presume  that  the  buyer  relied  upon 
them.  Hicks  v.  Stephens,  8  West.  Bep.  600, 121  HL 
186;  Fishback  ▼.  MiUer,  16  Nev.  428;  Bedgrave  v. 
Hard,  L.  R.  20  Ch.  Div.  1;  Nicol's  Case,  8  De  G. 
&  J.  887;  Benjamin,  Sales,  ith  Am.  ed.  465,  note  h. 

Except  as  to  patent  defects  the  purchaser  may 
rely  on  representations,  and  warranties  as  to  qual- 
ity, and  is  not  boimd  to  make  any  examination. 
Brown  v.  Freeman,  79  Ala.  406. 

Where  a  sale  is  made  wholly  on  tbe  strength  of 
vendor's  representations,  vendee  having  no  sepa^ 
rate  knowledge  of  the  tacts,  such  representations 
amount  to  a  warranty.  Ormsby  v.  Budd,  72  Iowa, 
iO. 

By  an  executory  afrreement  for  sale  and  deliv- 
ery of  an  article  of  a  particular  quality,  a  warranty 
Is  established  which  will  survive  the  acceptance. 
Brigg  V.  Hilton,  1  Gent.  Bep.  812, 90  N.  Y.  617. 

The  declarations  of  tbe  seller  as  to  the  quality  of 
the  article  sold  constitute  a  warranty  where  they 
are  relied  on  by  the  buyer  as  the  basis  of  the  con- 
tract, and  the  seller  so  understands  it.  Drew  v. 
Edmunds,  6  New  Bog.  Bep.  866, 60  Yt.  401. 

An  affirmation  at  the  time  of  sale  is  a  warranty  if 
It  appear  in  evidence  to  have  been  so  intended. 
Pasiey  v.  Freeman,  8  T.  B.  61;  Orosse  v.  Gardner, 
Garth.  90;  Gross  v.  Garnet,  8  iMod.  261;  Medina  v. 
Stoughton,  1  Ld.  Baym.  606, 1  Salk.  SMl 
6L.R.  A. 


An  afSrmatlon  by  the  seller  of  the  quality  or  con- 
dition of  the  thing  sold,  made  as  an  assurance  of 
facts  and  inducement  to  the  purchaser,  if  so  re- 
ceived and  relied  on  by  the  purchaser,  is  an  express 
warranty.  Shippen  v.  Bowen,  122  U.  8.  675  (80  Lb 
ed.  1172);  Potomac  Steamboat  Go.  v.  Harlan  St  EL 
GO.  8  Gent.  Bep.  8SL,  60  Md.  42;  Osgood  v.  Lewis,  2 
Har.  St  G.  618;  Grenshaw  v.  Slye,  62  Md.  14A. 

In  the  absence  of  an  express  warranty  or  actual 
fimud,  every  person  who  sells  goods  of  a  certain  de- 
nomination or  description  undertakes,  as  a  part  of 
his  contract,  that  the  thing  delivered  corresponds 
to  the  description,  and  is,  in  fact«  an  article  of  the 
species,  kind  and  quality  thus  expressed  in  tbe  con- 
tract of  sale.  Winsor  v.  Lombard,  IB  Pick.  60;  Mil- 
ler, Gond.  Sales,  44;  Hoglns  v.  Plsrmpton,  11  Pick. 
99:  Beals  v.  OUnstead,24yt.  U4;  Van  Wyck  v.  Al- 
len, 69  N.  Y.  61;  Gatchings  v.  Hacke,  16  Mo.  App. 
61:1Whitaker  v.  McGormick,  6  Mo.  App.  114. 

While  words  of  description  may  amount  to  a 
warranty  of  quaUty,  yet  they  will  not  be  so  con- 
strued unless  it  appears  they  were  so  intended  by 
the  parties.    Maxwell  v.  Lee,  84  Minn.  611. 

implied  warranty. 

To  create  an  implied  warranty  there  should  be  an 
affirmation  of  tbe  fact  by  tbe  seller  to  distinguirii 
from  a  mere  expression  of  opinion.  Bnglehardt  v. 
Glanton,  88  Ala.  886. 

There  can  be  none  when  tbe  sale  Is  made  upoa 
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•a  ought  to  have  been  made,  are  properly  ohmed 
aa  latent.  Heaoe  com,  musty  and  **  blue-eyed,** 
packed  in  bulJc  beneath  aound  com,  la  a  latent 
defect  in  the  whole  lot  as  a  carload,  deUvery  and 
acceptance  being  made  without  breaking  bulk  or 
unloading  the  car. 

3*  A  enstoiii  of  trade  in  the  Oity  of  Augus- 
ta, by  which,  contrary  to  the  general  law  of  the 
State,  acceptance  of  com  in  bulk  and  paying  for 
it  after  inspection  are  considered  as  waiving  or 
releasing  all  claim  upon  the  seller  to  answer  for 
any  defects  of  quality,  is  not  binding,  except  upon 
those  who  have  recognised  it  in  their  own  trans- 
actions, and  thus  adopted  it  for  their  own  deal- 
ings. 

4.  The  oontraet  of  sale  emhrmdng  thir- 
ty carloads  of  com  in  bulk,  to  be  delivered 
on  board  by  the  carload  at  the  point  of  destina- 
tion, a  defect  of  quality  in  some  of  the  com  ac- 
cepted and  paKl  for  will  not  Justify  the  buyer  in 
rejecting  ten  other  carloads  subsequently  ten- 
dered according  to  the  contract,  neither  of  the 
parties  electing  or  intending  to  rescind  or  aban- 
don the  contract  in  whole  or  in  part. 

9.  In  the  present  case*  according  to  the 
weight  of  the  evidence,  the  purchaser,  some  of 
the  com  accepted  and  paid  for  having  been  de- 
fective, is  entitled  to  recover  for  breach  of  war- 
ranty, and  the  seller  is  entitled  to  recover  for 
breach  of  contract  in  rejecting  cars  which  ought 
to  have  been  accepted. 


6.  Apart  of  the  sum  sued  for  bein^  the 
ezpensee  of  resale^  and  the  broker  who 
made  it  being  a  witness  for  the  plaintiff,  it  was 
proper  to  inquire  of  him,  on  cross-examination, 
not  only  as  to  the  amount  of  his  commissions,  but 
whether  they  had  been  paid  or  not. 

(November  U,  1889.) 

ERROR  to  the  Superior  Court  for  Richmond 
County  to  review  a  judgment  for  plaintiffs 
in  an  action  to  recover  damages  for  an  alleged 
breach  of  a  contract  to  purchase  and  accept 
certain  com.    Bewraed, 

Miller  &  Co.  bought  of  Moore,  Sims  &  Co. 
"  thirty  cars  of  No.  2  white  mixed  com." 

The  com  was  shipped  in  carload  lots  from 
the  west,  examined  m  Atlanta  by  Moore,  Sims 
&  Co.  and  forwarded  in  the  same  cars  to  Mil- 
ler &  Co.,  in  Augusta. 

One  lot  was  examined  by  Miller  &  Co.  in  the 
usual  way  in  the  cars,  and,  it  appearing  to  be 
all  right,  they  sent  it  to  be  stored  in  an  ele- 
vator. 

When  it  was  being  transferred  to  the  eleva- 
tor three  carloads  were  found  to  be  musty  and 
blue-eyed. 

Subsequently  another  lot  of  i^n  or  twelve 
carloads  arrived  which  Miller  &  Co.  declined 
to  accept  .unless  settlement  should  be  made  for 


dnspeotion,  by  the  buyer.  By>gel  v.  Brubaker,  122 
Pa.  7. 

But  in  every  sale  by  sample  there  is  an  Implied 
warranty  that  the  goods  are  of  the  quality  of  the 
-sample,  and  in  every  material  respect  correspond 
with  it.    Brigbam  v.  Retolsdorf,  73  Iowa,  712. 

Where  the  sale  is  of  a  definite  chattel  specifically 
-described,  the  actual  condition  of  which  is  capable 
•of  being  ascertained  by  either  party,  there  is  no 
implied  warranty.   Hood  v.  Bloch,  29  W.  Va.  244. 

Upon  a  sale  by  sample  there  is  no  implied  war- 
ranty of  quality  or  equivalency  in  value  with  the 
^sample.  Sidney  School  Furniture  Go.  v.  Warsaw 
^Twp.  School  JDist.  (Pa.)  6  Cent.  Rep.  806. 

The  purchaser  is,  however,  entitled  to  goods  of 
like  kind  and  grade  (Bach  v.  Levy,  2  Gent.  Bep.  480, 
101 N.  Y.  511);  and  in  an  action  for  their  value  they 
must  be  shown  to  correspond  with  the  sample.  Hol- 
lender  v.  Koetter,  2  West  Bep.  400,  20  Mo.  App.  79. 
See  Goulds  v.  Brophy,  potU  882, 

Rule  of  eaoeat  emptor. 

There  is  no  implied  warranty  in  a  general  sale 
^at  the  quality  shall  be  equal  to  the  price  paid. 
Warren  GlasB  Works  Co.  v.  Keystone  Coal  Co.  8 
Cent.  Bep.  864, 66  Md.  547;  Hart  v.  Wright,  17  Wend. 
J09. 

The  rule  of  tlie  common  law  is  well  established 
that  if  there  is  no  express  warranty,  upon  the  sale 
-of  goods,  of  their  quality,  and  no  actual  fraud,  the 
maxim  caveat  emptor  applies,  and  the  goods  are  at 
the  risk  of  the  buyer.    Mixer  v.  Coburn,  11  Met. 

Gf  such  universal  acceptance  Is  the  doctrine  of 
^eaveat  emptor  that  the  courts  of  aU  the  States  where 
•the  common  law  prevails  sanction  it.  Barnard  v. 
Kellogg,  77  U.  S.  10  Wall.  888  (19  L.  ed.  997);  Hyatt 
▼.  Boyle,  5  Gill  ft  J.  120;  Gunther  v.  Atwell,  19 
Md.  171;  Bice  v.  Forsyth,  41  Md.  404;  Basin  .v.  Con- 
4ey,58Md.66w 

Terms  of  contracts  payment  and  deHivery, 

Where  the  contract,  though  executory  when 
made,  yet  contemplated  a  delivery  from  time  to 
time,  as  wanted,  in  separate  cargoes,  each  of  which 
was  to  be  paid  for  as  indicated,  it  was  clearly  sev- 
-erable.  Scott  v.  Klttanning  Coal  Co.  89  Pa.  281,  88 
^  L.  R  A. 


Am.  Bep.  758;  Goodwin  v.  Merrill,  13  Wis.  668;  Saw- 
yer  v.  Chicago  &  N.  W.  B.  Co.  22  Wis.  406;  Gill  v. 
Benjamin,  84  Wis.  862, 54  Am.  Bep.  621. 

A  statement  descriptive  of  the  subject  matter,  or 
of  some  material  incident,  such  as  the  time  or  place 
of  shipment,  is  ordinarily  to  be  regarded  as  a  war- 
ranty in  the  sense  in  which  the  term  is  used  in  in- 
surance and  maritime  law;  that  is  to  say,  a  condi- 
tion precedent  upon  the  failure  or  nonperformance 
of  which  the  party  aggrieved  may  repudiate  the 
whole  contract  Behn  v.  Bumess,  8  Beet  &  S.  751| 
Bowes  V.  Shand,  L.  B.  2  App.  Gas.  466;  Lowber  v* 
BangB,69n.S.2WaU.788a7L.ed.789);  Davison  v. 
VonLingen,118U.S.40(28L.ed.  885);  GiUv.  Ben- 
jamin, supra. 

Defaults  by  one  party  in  making  particular  pay- 
ments or  deliveries  will  not  release  the  other  party 
from  his  duty  to  make  the  other  deliveries  or  pay- 
ments stipulated  in  the  contract,  unless  the  conduct 
of  the  party  in  default  be  such  as  to  evince  an  In* 
tontlon  to  abandon  the  contract  or  a  design  no 
longer  to  be  bound  by  its  terms.  Mersey  Steel  ft 
Iron  Co.  V.  Naylor,  L.  B.  9  App.  Gas.  434,  L.  K.  9  Q. 
B.  Div.  648;  Pordage  v.  Oole,  1  Saund.  820  b;  Black- 
bum  V.  Beilly,  47  N.  J.  L.  808. 

Where  the  manifest  intention  of  the  parties  is  to 
transfer  the  title,  the  sale  may  be  complete,  not- 
withstanding the  property  is  yet  to  be  measured, 
and  the  amount  of  the  price  yet  to  be  ascertained. 
Sewell  V.  Eaton,  6  Wis.  490;  McConnell  v.  Hughes,  29 
Wis.  587;  Morrow  v.  Campbell,  80  Wis.  90;  Fletcher 
V.  Ingram,  46  Wis.  191;  Gill  v.  Benjamin,  supra. 

In  Morgan  v.  McKee,  77Pa.  228,  and  Scott  v.  Kit- 
tanning  Coal  Co.,  supra,  the  buyer*s  right  to  rescind 
the  whole  contract  upon  the  failure  of  the  seller  to 
deliver  one  installment  was  denied  only  because 
the  right  had  been  waived,  in  the  one  case  by  un- 
reasonable delay  in  asserting  it,  and  in  the  other 
by  having  accepted,  paid  for  and  used  a  previous 
Installment  of  the  goods.    Gill  v.  Benjamin,  supra. 

Sale  with  warranty.  See  Shupe  ▼.  Gollender,  1 L. 
B.  A.  339,  note,  56  Conn.  489. 

Implied  warranty  that  thing  sold  will  give  satis- 
faction. CampbeU  Printing  Press  Go.  v.  Thorp 
(Mich.)  1 L.  B.  A.  645, 86  Fed.  Bep.  414. 

Cteneral  warranty.  See  Joy  v.  Bltzer  (Iowa)  8  I*. 
B.  A.  184,  note. 
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tbe  three  carloads  of  defectiva  corn  whidi  had 
been  accepted  and  paid  for. 

No  settJemcnt  was  arrived  at,  and  Hiller  & 
Co.  refused  to  accept  the  corn,  and  Moore, 
Sims  &  Co.  brought  this  suit  to  recover  dam- 
ages for  such  refusal. 

They  recovered  ludgment  in  the  court  below, 
whereupon  defenaants  took  this  writ 

Messrs.  Foster  A  Laiiukr»  for  plaintiffs  in 
error: 

A  sale  by  description  is  equivalent  to  an  ex- 
press warranty  that  Uie  goods  sold  are  of  the 
kind  described. 

2  Benjamin,  Sales  (Corbin's  Rev.ed.),  p.  644, 
and  note  1^4,  citing  many  authorities;  Nbrring- 
ton  V.Wright,  116  U.  8.  188  (29  L.  ed.  866); 
Hooins  V.  HympUm,  11  Pick.  97. 

A  breach  of  warranty,  express  or  implied, 
does  not  annul  the  sale  if  executed,  but  gives 
the  purchaser  a  right  to  damages. 

Code,  2662. 

Qooda  ordered  are,  after  acceptance,  pre- 
sumed to  be  of  the  qualitv  ordered,  and  the 
burden  of  proving  them  inllerior  is  on  the  pur- 
chaser. That  the  purchasers  made  partial 
payments  with  knowledge  that  the  goods  were, 
in  quality,  inferior  to  those  ordered,  will  not 
hinder  them  from  pleading  tbe  defective 
quality  as  partial  failure  of  consideration  when 
afterwards  sued  for  the  balance  of  the  price. 

Atkins  V.  CM,  66  Ga.  86,  89,  90;  2  Benja- 
min, Bales,  p.  866,  nate  £9  and  authorities; 
Clarh  V.  NeuffnUe,  46  Ga.  261;  Fletcher  v. 
Tcung,  69  Ga.  692;  Watkins  v.  Paine,  57  Ga. 
50;  Beach  v.  Branch,  57  Ga.  362;  P&rter  v. 
Wilder,  62  Ga.  626;  Cailaway  v.  J<mes,  19  Ga. 
277;  NorHngton  v.  WriglU,  116  U.  8.  188,  212 
(29  L.  ed.  866,  871);  Code,  2662. 

Miller  &  Co.  "could  recover  if  they  inspected 
in  the  ordinarv  way  of  inspection,  and  witiiout 
negligence  failed  to  discover  any  defect,  and 
there  was,  in  fact,  a  latent  defect  at  date  of 
delivery." 

Perdue  v,  HarweU,  80  Ga.l61;  Meickteyy. 
Parsons,  66  Iowa,  68,  56  Am.  Rep.  261. 

Moore,  Sims  <&  Co.  having  broken  the  con- 
tract, and  delivered  musty  and  blue-eyed  com, 
and  refused  to  allow  Miller  &  Co.  for  the  dam- 
age so  done,  they  were  under  no  obligation  to 
accept  the  other  com  tendered. 

King  Philip  MiUs  v.  Slater,  12  R.  I.  82,  84 
Am.  Rep.  608. 

A  statement  descriptive  of  the  subject  mat- 
ter is  ordinarily  to  be  regarded  as  a  warranty 
or  condition  precedent,  upon  the  failure  or  non- 
performance of  which  the  party  aggrieved 
may  repudiate  the  whole  contract. 

JSorrington  v.  Wnght,  116  U.  8.  188  (29  L. 
ed.  366);  Pope  v.  Porter,  8  Cent.  Rep.  461, 
102  N.  Y.  866;  2  Benjamin,  Sales,  787,  and 
full  note;  Branch  v.  Palmer,  65  Ga.  210. 

Messrs.  J.  S.  U  W.  T.  Davidson  for  de- 
fendants in  error. 

Bleckley*  Oh,  Jl,  delivered  the  opinion 
of  the  court:] 

1.  The  descriptive  words  by  which  the  sale 
was  made  were,  "No.  2  white  mixed  corn, 
bulk."  These  words  comprehend  quality  as 
well  as  variety,  and  import  a  warranty  on  tbe 
part  of  tbe  seller  as  to  both.  Corbin's  fiote  £4 
to  2  Benlamin,  Sales,  844;  QovU  v.  Stein,  149 
Mass.  670;  Whitaker  v.  McOormiek,  6  Mo. 
«  L.  R.  A. 
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114;  Woleott  Y.  Mount,  36  N.  J.  L.  268^ 
.  J.  L.  496;  Bridge  v.  Wain,  1  Starkie,  £y* 


Nor  will  inspection  by  the  buyer  before  ac- 
ceptance deprive  him  of  the  protection  of  tbe^ 
warranty  as  to  latent  defects.  Miller,  Cond. 
Sales,  87,  94;  Biddle,  Warranty,  §§  111,  141;. 
Meicidey  v.  Parsons,  66  Iowa,  63;  Jones  ▼. 
Qeorge,  61  Tex.  846;  Gould  v.  Stein,  iupra. 

Whether  Eight  v.  Bacon,  126  Mass.  10,  and 
Barnard  v.  KeOogg,  77  U.  8.  10  WaU.  888^ 
[19  L.  ed.  987],  are  consistent  with  this  mle, 
we  need  not  inquire,  since  we  are  quite  certaia 
that  the  rule  prevails  in  Georgia,  however  it- 
may  be  in  some  other  States.  Atkins  v.  Cobb, 
66  Ga.  86. 

2.  Three  of  the  carloads  of  com  inspected,, 
accepted  and  paid  for  were,  as  the  evidence^ 
pretty  clearly  shows,  * 'false  packed."  Upoi» 
the  surface  the  com  was  sound,  and  came  up- 
to  the  description,  but  beneath,  beginning  at  a. 
depth  of  some  two  feet,  the  com  was  musty 
and  "blue-eyed."  The  inspection  actually 
made  penetrated  the  mass  a  foot  or  more  be- 
low the  'surface,  and  the  defective  corn  waa- 
not  discovered,  and  it  does  not  appear  that  the- 
inspection  which  ought  to  have  been  made- 
was  different  from  that  which  was  in  fact 
made.  This  being  so,  the  musty  and  * 'blue- 
eyed"  com,  packed  beneath  that  which  was. 
sound,  should  be  classed,  with  reference  to  the 
whole  carload,  as  a  latent  defect.  The  differ- 
ence between  patent  and  latent  is  that  one  i» 
open  to  observation  by  ordinary  inspection* 
and  the  other  is  not. 

8.  It  was  not  competent  to  vary  the  general 
law  of  the  State,  raising  a  warranty  in  favor 
of  the  purchasers,  by  showing  a  local  usage  ia 
Augusta  operating  upon  the  corn  trade,  to  the 
effect  that  the  acceptance  of  corn  in  bulk,  and 
paying  for  it  after  inspection,  were  considered 
as  waiving  or  releasing  all  claim  upon  the 
seller  to  answer  for  any  defects  of  quality. 
Doubtless  the  custom  is  binding  upon  those 
who  have  recognized  it  in  their  own  transac- 
tions, and  thus  adopted  it  for  their  own  deal- 
ings; but  persons  who  have  not  done  so  are 
entitled  to  stand  upon  tbe  general  law.  Jones,. 
Com.  &  Tr.  Cont.  122,  128;  HateJier  v.  Oomer^ 
73  Ga.  418;  Thompson  v.  Ashion,  14  Johns. 
816;  Barnard  Y,  Kellogg,  supra;  Yates  y,  Pgm,. 
6  Taunt.  446. 

A  vigorous  and  learned  opinion  to  the  con- 
trary was  delivered  in  Snotoden  v.  Warder,  $ 
Rawle,  101,  in  which  case  Chief  Justice  Gib- 
son dissented. 

4,  A  defect  of  quality  in  the  three  carloads 
of  corn  did  not,  under  the  circumstances,  en- 
title the  purchasers  to  reject  the  ten  carloads 
subsequently  tendered,  and  found,  upon  in- 
spection, to  come  up  to  the  terms  of  the  con- 
tract The  whole  purchase  embraced  thiriv^ 
carloads,  to  be  delivered  in  Augusta  by  install 
ments,  and  these  ten  were  a  part  of  the  thirty. 
Neither  before  nor  after  the  defect  was  discov- 
ered in  the  three  carloads  was  there  any  inten- 
tion on  the  part  of  the  buyers  or  the  sellers  to 
abandon  or  rescind  the  contract.  On  the  con- 
trary, even  after  the  ten  carloads  were  re- 
jected, both  parties  went  forward  in  the  per- 
formance of  the  contract,  and  its  full  perform- 
ance on  both  sides  seems  to  have  been  cqm> 
pleted.    The   right   to   rescind  was    neither 
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claimed  nor  exercised  as  to  any  part  of  tbe 
contract.  Tbe  subject  will  be  found  discussed 
with  more  or  less  breadth  in  the  following  au- 
thorities:  Leake,  Cont  654«  655;  2  Beniamln, 
Sales,  787.  note  If6;  Norrington  v.  Wright,  115 
U.  S.  188  [29  L.  ed.  8661,  21  Am,  L.  Reg.  N. 
B.  888,  votes;  Cahen  v.  Pkitt,  69  N.  Y.  348; 
note$  to  OiU  ▼.  Ber^tmin,  64  Wis.  862. 54  Am. 
Rep.  624;  Blaeklmm  v.  Beilly,  47  N.  J.  L. 
290;  Mjfer  ▼.  Wheeler,  66  Iowa,  390;  Mersey 
Steel  A  Iron  Co.  ▼.  Naylor,  L.  R.  9  App.  Cas. 
434.  And  see  Georgia  Refining  Co.  v.  Augusta 
Oil  Co.  74  Ga.  497. 

In  the  present  case  there  was  no  fraud  on 
the  part  of  the  sellers.  Tbe  false  packing  was 
not  their  work,  nor  was  it  known  to  them. 
They  had  purchased  the  com  as  they  sold  it, 
packed  in  the  same  cars. 

5.  With  the  law  properly  applied  to  tbe  ev- 
idence in  this  case,  as  we  understand  it,  tbe 
plaintlfib  in  error  are  entitled  to  recover  for 
the  breach  of  warranty  their  damages,  prop- 
erly measured,  for  the  defect  in  quality  of  the 
damaged  com  in  the  three  cars  which  they 
accepted  and  paid  for;  and  tbe  defendants  in 
error  (the  plaintiffs  below)  are  entitled  to  re- 


cover their  damages,  properly  measured,  for 
tbe  refusal  of  the  purchasers  to  accept  the  ten 
cars  of  com  which  ouffht  to  have  been  ac- 
cepted, but  were  rejectea  without  good  cause. 
Wnicbever  party  has  tbe  larger  claim  on  tbis- 
basis  should  prevail,  when  the  case  is  tried 
again,  unless  tbe  evidence  should  be  mate- 
rially different  from  that  which  is  now  in  the^ 
record  before  us. 

6.  When  the  broker  who  sold  tbe  ten  cars 
was  under  cross-examination,  it  was  compe- 
tent to  ask  him  not  only  to  disclose  the  amount 
of  his  commissions,  but  whether  they  had  been 
paid  or  not.  These  commissions  were  sued 
for  in  the  action  which  was  on  trial;  and 
though  they  could  be  recovered,  if  there  was  a 
real  liability  to  pay  them  incurred  by  the 
plaintiffs  below,  tbe  payment  or  nonpayment 
might  throw  light  upon  whether  that  liability 
was  absolute,  or  dependent  upon  a  recovery  m 
this  case.  If  the  witness,  as  broker,  had  an. 
interest  in  the  recovery,  that  would  go  to  his- 
credit.  At  all  events,  he  was  under  cross- 
examination,  and  the  right  to  sift  is  very  broad* 
1  Thomp.  Trials,  ^^^etseq. 

The  court  erred  %n  not  granting  a  new  trioL 
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nie  Bsskgaee  of  the  claim  of  a  mort- 
gmgee  to  damaffes  by  reason  of  a  seizure  of  tbe 
mortgaged  goods  under  an  exeoution  against  the 
mortgagor  cannot  maintain  an  action  to  recover 
such  damages  unless  he  also  holds  an  assignment 
of  an  interest  in  the  mortgage  debt. 

(Beck  and  Bothroth,  JJ.,  dissent,) 
(June  6,1889.) 

APPEAL  by  plaintiff  from  a  Judgment  of  the 
District  Court  for  Mohaska  County  in  favor 
of  defendants  in  an  action  to  recover  damae;es 
for  tbe  alleged  unlawful  seizure  of  goods  under 
an  execution.    A  firmed. 

O.  S.  Oarretson  held  a  chattel  mortgage  from 
W.  C.  Garretson,  of  Marion  County,  Iowa,  on 
his  stock  of  jewelry  in  his  store  at  Enoxville, 
Iowa,  duly  executed  and  recorded. 

Subsequently  the  defendants,  Ferrall  & 
Hawkins  Bros.,  obtained  a  judgment  against 
W.  C.  Garretson  and  levied  the  execution  on 
this  stock  of  jewelry,  then  in  the  bands  of  an 
auctioneer,  under  the  care  of  C.  L.  Qarretson 
as  agent,  for  sale  for  the  benefit  of  O.  S.  Gar- 
retson. Notice  was  given  tbe  sheriff  of  O.  S. 
Garretson's  claim,  and  thereupon  the  defend- 
ants, Ferrall  &  Hawkins  Bros.,  gave  the  sheriff 
an  indemnifying  bond  in  tbe  penal  sum  of  $800 
for  the  benefit  of  Q.  S.  (garretson,  or  other 
claimants,  signed  by  tbe  defendant,  Geo.  H. 
Baogh,  as  surety,  and  tbe  sheriff  went  and  sold 
the  eoods  under  the  execution  of  Ferrall  & 
Hawkins  Bros.,  amounting  in  value  to  about 
I^KK),  and  paid  the  proceeds  of  tbe  sale  over  to 
Ferrall  &  Hawkins  Bros. 

The  mortgagee,  O.  S.  Garretson,  assigned 
6L.RA. 


his  claim  under  his  mortgage  for  this  trespass- 
and  conversion  of  tbe  goods  to  C.  L.  Garret- 
son, and  he  brought  this  suit  for  the  recovery 
of  damages. 

As  a  aefense  defendants  alleged,  inter  alia,. 
that  no  part  of  the  debt  due  O.  S.  Garretson 
was  ever  assigned  to  plaintiff,  and  hence  that 
the  assignment  of  the  claim  for  damages  raised 
out  of  tbe  claim  of  trespass  upon  the  mort- 
gaged property  was  void. 

To  this  defense  plaintiff  demurred  on  the 
ground  that  it  was  not  valid  because  it  was  not 
necessary  to  tbe  validit}[  of  an  assignment  of 
tbe  claim  for  a  conversion  of  tbe  mortgaged 
property  that  the  debt  or  mortgage  should  be 
assigned. 

The  demurrer  was  overruled  and  defendant 
excepted. 

At  the  conclusion  of  plaintiff's  evidence,  de- 
fendants moved  the  court  to  instruct  tbe  Jury 
to  return  a  verdict  in  their  favor  upon  the- 
grounds:  first,  that  there  was  no  sufficient  evi- 
dence as  to  said  alleged  bond  and  its  conditions, 
and  the  breach  thereof;  second,  that  there  was> 
no  sufilcient  evidence  of  the  alleged  notice  to- 
the  sheriff;  third,  that  there  was  no  evidence  of 
the  assignment  of  any  interest  in  said  note  and 
mortgage  to  the  plaintiff;  fourth,  that  the  evi- 
dence snowed  that  no  interest  in  said  note  and 
mortgage  was  assigned  to  the  plaintiff;  fifth, 
that,  on  tbe  facts  as  shown,  the  defendants- 
were  entitled  to  a  verdict  in  their  favor. 

This  motion  was  granted  and  a  verdict  wa» 
returned  for  defendants,  whereupon  plaintiff 
excepted  and  took  this  appeal. 

JHessrs.  Whitinf^  S.  Clark  and  Carroll  ^ 
Davis*  for  appellant: 

A  chattel  mortgage  is  something  more  than> 
a  mere  security  and  incident  of  the  debt,  and 
in  this  respect  unlike  a  mortgage  of  real  estate.. 

Jones,  Chattel  Mortgages,  §  1. 
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The  mortfingee  holds  the  title  and  right  of 
possession  of  the  goods,  and  the  right  to  recover 
for  any  trespass  or  conversion. 

Talooi  V.  UeForest,  8  Qreene  (Iowa)  586;  Bean 
▼.  Barney,  10  Iowa,  4QS; Doaney.  Garret9on,2^ 
Iowa,  351;  Hubbard  y,  Hartford  F.  Ine,  Co.  88 
Iowa,  341;  Evans  v.  8t,  Paul  Harvester  Works, 
^  Iowa,  208;  Jones,  Chattel  Mortgages,  §§  452, 
426. 

The  wrongful  conTcrsion  of  the  ^oods  at 
once  vested  in  the  mortgagee  a  valid  claim  upon 
the  wrone-doer  for  the  full  dama^.  The  mort- 
gagee liad  complete  control  of  this  claim,  which 
<x)uld  he  sold  and  assigned. 

Code  1873,  §  2525;  Weire  ▼.  Davenport,  11 
Iowa,  40;  Oray  v.  McCaUister,  60  Iowa,  497; 
Vimont  v.  Chicago  A  If.  W.  E.  Co.  60  Iowa, 
1806. 

The  election  of  the  remedy  for  the  recovery 
of  damages  is  a  waiver  of  the  right  to  recover 
the  goods  by  replevin. 

Ware  v.  Percival,  61  Me.  808;  Bennett  v. 
Hood,  1  Allen,  47;  Smith  v.  Way,  9  Allen,  472; 
Norton  v.  Doherty,  8  Gray,  872;  Buekland  v. 
JohnsoT^  16  C.  B.  (80  E.  C.  L.)  *146;  Herman, 
Estoppel,  §  1061;  Phillips  v.  Myers,  66  Iowa, 
266;  Perkins  v.  Jones,  62  Iowa,  845. 

A  party  who  brings  an  attachment  suit 
against  a  debtor  affirms  the  sale  and  cannot 
maintain  an  action  to  recover  the  goods. 

aiDonald  v.  Constant,  82  Ind.  212. 

The  remedy  for  the  recovery  of  damages  pro- 
•ceeds  on  the  assumption  that,  by  the  wrongful 
conversion,  the  defendants  have  become  the 
owners  of  the  goods,  while  replevin  proceeds 
on  the  ground  of  the  continuing  right  of  prop- 
ortv  in  the  soods. 

MeGavoekY.  Chamberlain,  20  111.  220. 

Messrs.  Bolton  Sk  McCoy,  for  appellees: 

The  mortgage  could  not  be  separated, from 
the  debt. 

Wood  V.  Sands,  4  Greene  (Iowa)  214. 

The  ri^ht  of  a  mortgagee  is  a  mere  chattel 
interest,  inseparable  from  the  debt  it  is  intended 
io  secure,  and  transferable  bv  a  mere  assign- 
ment of  the  debt  without  deed  or  writing. 

Grow  V.  Vance,  4  Iowa,  436. 

The  debt  is  the  principal  thing,  and  the  right 
of  the  mortga^  is  an  incident  attached  to  the 
^ebt,  and  ceasing  when  the  debt  is  discharged. 

Ewing  v.  Scott,  2  Iowa,  447;  Bremer  County 
Bank  v.  Eastman,  84  Iowa,  802;  Bart7i<d  v. 
Btakin,  84  Iowa,  452;  Grapengether  v.  F^ervor 
ry,  0  Iowa,  168. 

The  interest  of  the  mortgagee  in  the  mort^ 
Imaged  property  is  but  achattefinterest  and  fol- 
lows the  debt,  the  principal  thing  for  which  it 
stands  security. 

Burton  v.  Hintrager,  18  Iowa,  848.  See  also, 
to  the  same  effect,  Sims  v.  Hammond,  88  Iowa, 
868;  English  v.  Waples,  18  Iowa,  58;  Bank  of 
State  of  Indiana  v.  Anderson,  14  Iowa,  544;  Mo- 
Clure  Y.Burris,  16  Iowa,  691;  Pi>pey,Jaeobus,10 
Iowa,  262.  See  also  CarroU  v.  Reddington,  7 
Iowa.  dS(i,Wood  V.  Sands,  4  Gi^ene  (Iowa)  214. 

The  assignment  of  the  mortgage  without  the 
assignment  of  the  note  created  no  liability 
Against  the  assignor  whatever. 

Wood  V.  Satids,  supra. 

An  assignment  of  the  mortgage  without  an 
assignment  of  the  debt  is  a  nullitv. 

Pol/iemus  V.  Trainer,  80  Cal.  685;  Jackson  y. 
Bronson,  19  Johns.  825;  Jackson  v.  Willard,  4 
«  L.  R.  A. 


Johns.  41;  Lucas  v.  Harris,  20  111.  165:  Webb  v. 
Flanders,  82  Me.  175;  Garroch  v.  Sherman,  6 
N.  J.  Eq.  219. 

A  conveyance  of  all  the  grantor's  right  in  land 
In  which  he  has  the  interest  of  a  mortgagee  binds 
nothing,  without  an  assignment  of  the  debt 

Dearhorn  v.  Taylor,  18  N.  H.  158;  Hobson  v. 
Boles,  20  N.  H.  41;  Furbush  v.  Goodwin,  25  N. 
H.  425. 

CHven,  Ch,  J.,  delivered  the  opinion  of  the 
court: 

There  is  a  controversy  between  counsel  as  to 
the  correctness  of  the  abstracts;  but  enough 
appeared  without  question  to  show  that  the 
controlling  point  of  difference  is  whether  the 
plaintiff  could  maintain  this  action  without  an 
assignment  to  him  of  an  interest  in  the  note  and 
mortgage  of  W.  0.  to  O.  8.  Garretson. 
Whether  the  plaintiff  waived  his  exception  to 
the  ruling  on  the  demurrer  by  going  to  trial  is 
immaterial  for  the  presentation  of  this  question, 
as  it  is  evident  from  the  testimony  that  the 
court  sustained  the  motion  ordering  a  verdict 
for  defendants  upon  the  third  and  fourth 
grounds  assigned  for  the  motion.  There  was 
evidence  as  to  the  existence  of  the  bond  and  its 
conditions,  and  of  notice  to  the  sheriff,  upon 
which  the  court  would  unquestionably  have 
submitted  the  case  to  the  jury. 

It  has  been  so  frequently  held  by  this  court 
as  not  to  require  citation  that  the  mortage  is  a 
mere  incident  to  the  debt;  thatjhe  assignment 
of  the  debt  carries  the  mortgage  with  it;  and 
that  the  assignment  of  the  mortgage  without  an 
assignment  of  the  debt  is  a  nullity. 

Counsel  for  appellant  are  understood  as  rest- 
ing their  position  upon  the  claim  that,  when  O. 
S.  Garretson  sold  the  claim  in  suit  to  C.  L. 
Ghirretson,  the  mortgage  debt  became  thereby 
extinguished  and  paid  to  the  value  of  the  claim, 
whether  0.  S.  Garretson  obtained  full  value  or 
not— that  it  is  a  mere  matter  of  accounting 
between  W.  C.  Garretson,  mortgagor,  and  O.  S. 
Garretson,  mortgagee;  and,  if  the  claim  sold  is 
sufficient  to  pay  the  debt,  there  was  no  debt  or 
mortgage  to  assign;  and,  if  not  fully  paid 
thereoy,  the  mortgagee  is  the  one  to  hold  the 
balance  of  the  debt  and  mortgage.  This  po- 
sition is  not  tenable.  Had  O.  S.  Gktrretson, 
the  mortgagee,  brought  this  suit,  he  would 
recover  because  he  had  the  mortgage  debt 
and  its  securities,  and  not  because  some  other 
or  different  debt  had  accrued  in  his  favor. 
The  giving  of  the  bond  and  taking  the  goods 
substituted  the  bond  as  the  security  instead  of 
the  goods,  and  the  remedy  for  the  mortgage 
debt  and  its  security  may  be  upon  the  bond. 
If,  by  assignment  without  the  debt  to  C.  L. 
Garretson,  he  would  not  have  acquired  any 
right  of  action  as  to  the  goods,  he  certainly  ac- 
quires none  upon  the  bond  without  the  assign- 
ment of  the  debt.  There  was  no  error  in  the 
action  of  the  court  in  overruling  the  demurrer, 
nor  in  ordering  a  verdict  for  the  defendants. 

Affirmed. 

Beck,  J,,  dissenting; 

1.  I  cannot  assent  to  the  foregoing  opinion, 
believing  that  it  is  based  upon  a  misapprehen- 
sion of  the  law  applicable  to  the  facts  of  the 
case,  which,  briefly  stated,  are  these:  Defend- 
ants executed  an  indemnifying  bond  to  the 
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flheritr,  to  protect  him  against  liability  by 
reasoD  of  a  levy  of  ao  execution  he  was  required 
to  make  upon  goods  claimed  by  a  mortga^ree 
under  a  chattel  mortgage.  The  execution  was 
against  the  mortgagor  and  in  favor  of  Ferrall 
^  Hawkina  Bros.,  who  are  defendants  in  this 
•case.  The  mortgagee  assigned  his  claim  under 
the  bond  for  damages  to  plaintiff,  who  pros- 
ecutes this  suit  on  the  bond. 

3.  What  did  the  mortgagee  assign  to  the 
plaintiff?  His  claim  under  the  bond  for  dam- 
aces.  What  was  that  claim?  A  chose  in  ac- 
tion arising  on  the  bond  by  reason  of  the  facts 
that  the  mortgagee  held  a  special  property, 
under  the  mortgage,  in  the  goods,  and  the  right 
to  the  possession  thereof  as  the  holder  of  such 
special  property.  He  could  maintain  a  suit  for 
the  deprivation  of  that  property,  and  right  of 
possession.  His  damages  recoverable  in  such 
action  would  be  the  value  of  his  interest  in  the 
goods.  That  interest,  of  course,  would  depend 
upon  the  existence  of  the  debt  secured  by  the 
mortgage. 

3.  The  mort^gee's  claim  upon  the  bond  as 
«  chose  in  action  was,  under  the  laws  of  this 
State,  assignable;  and  an  action  was  sustainable 
thereon  by  the  assignee.  But,  in  order  to  as- 
sign his  claim  for  damages,  the  mortgagee  was 
not  requhred  to  assign  also  the  debt  or  mortgage, 
or  both.  These  were  only  eyidence  of  the  right 
to  recoyer  damages,— the  muniments,  as  it 
were,  of  his  title  thereto.  They  constitute  no 
part  of  the  damages,— the  thing  assigned  by  the 
mortgagee,  and  soi^ght  in  this  suit  to  be  recov- 
ered by  plaintiff. 

4.  When  the  mortgagee  comes  to  enforce  his 
debt  and  the  mortgage  it  nunr  be  pleaded  that 
the  debt  is  paid  to  the  extent  of  the  recovery  had 
by  him  on  the  bond,  which  was  for  the  property 
mortgaged.  The  bond  stands  in  the  place  of 
the  property,  and  the  mortgagee's  rights  are 
affected  by  recovery  on  the  bond,  just  as  they 
woiild  have  been  had  he  taken  the  property  and 
sold  it  under  the  mortgage. 

5.  The  position  of  the  foregoing  opinion — to 
the  effect  that  the  assignment  of  the  daim  for 
damages  cannot  be  supported  unless  it  be  shown 
that  the  debt  and  mortgage  are  also  assigned  to 
the  assignee  of  the  claim  for  damages^is  shown 
to  be  plainly  unsound  by  these  considerations: 
If  the  value  of  the  property  levied  upon  is  less 


than  the  debt,  the  mortgagee,  under  the  doc- 
trine of  the  foregoing  opinion,  will  lose  his  debt 
to  the  extent  to  which  it  exceeds  the  value  of 
the  property.  The  measure  of  recovery  on  the 
bond  is  the  yalueof  the  property  not  exceeding 
the  mortgage  debt.  Now,  if  the  mortgagee 
must  assign  the  debt  if  it  be  for  $1,000  in  order 
to  be  enabled  to  assign  the  claim  for  damages, 
which  maybe  for  but  $100,  an  evident  absurd- 
ity exists  which,  it  will  be  readily  seen,  would 
work  gross  injustice.  Indeed,  it  seems  to  me 
that  the  doctrine  of  the  foregoing  opinion  is  not 
only  unsupported  by  legal  principle,  but  that  its 
recognition  would  lead  to  injustice  whenever  an 
attempt  should  be  made  to  apply  it  to  actual 
transactions. 

6.  In  my  judgment  there  are  more  than  one 
general  statement  of  legal  doctrines  as  to  the 
effect  of  the  assignment  of  a  mortgage  without 
the  assignment  of  the  debt,  and  the  remedy  for 
the  mortgage  debt  after  the  indemnifying  bond 
was  given,  found  in  the  majority  opinion, 
which  are  not  correct.  But  I  am  not  called  on 
to  point  out  the  errors,  as,  in  ray  opinion,  these 
doctrines  do  not  support  the  conclusion  reached 
by  the  majority  of  the  court  in  this  case.  In 
my  judgment,  the  effect  of  an  assignment  of  a 
mortgage  without  the  assignment  of  the  debt, 
and  the  remedy  to  be  pursued  after  the  execu- 
tion of  the  indemnifying  bond,  and  other  mat- 
ters stated  in  the  argument  of  the  opinion,  have 
nothing  to  do  with  the  question  in  hand,  which 
is  this:  Can  a  mortgagee,  when  the  mortgaged 
goods  have  been  taken  by  a  sheriff  on  an  exe- 
cution against  the  mortgagor,  assign  his  claim 
for  damages  against  the  makers  of  an  indemni- 
fying bond  given  to  the  sheriff,  without  making 
an  assignment  of  the  mortgage  debt?  The 
question  involves  the  validity  of  the  assign- 
ment, and  the  right  to  enforce  it  by  the  as- 
signee, and  nothing  else.  The  effect  of  an  as- 
signment of  a  mortgage  without  the  assignment 
of  the  debt,  and  remedies  to  be  pursued  by  the 
mortgagee  for  the  collection  of  his  debt,  have 
nothing  to  do  with  the  case;  and  this  consid- 
eration does  not  serve  to  guide  to  its  correct 
determination.  In  my  opinion  the  judgment 
of  the  district  court  ought  to  be  reversed. 
Rotkroek,  cA,  concurs  in  this  dissent.- 
Petition  for  rehearing  overruled  October  22. 
1889. 
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Edith  M.  BINNEY 
e. 
<}LOBE    NATIONAL    BANK     OF    BOS- 
TON et  al. 

(....Mass.....) 

1.  A  nuurried  woman  who  indorses 
blank  promiflflory  notes  at  her  husband*8 
request  for  him  to  fill  up  and  use,  which  after- 
wards and  in  her  absence  he  fills  up  and  negro- 
tiates  for  value  to  a  bank,  is  liable  to  the  bank 
as  indorser  under  Maasachusetts  Statutes  which 
ffive  her  the  unrestricted  right  to  contract  ex- 
cept with  her  husband. 

IB.  An  indorser  eannot  deny  the  yalidity 
of  an  oriffinal  n(»te,  as  against  a  bona  fide 

«  L.  R.  A. 


holder,  althoufirh  the  indoiaement  was  merely  for 
accommodation. 

8.  It  does  not  constitnte  »  Toid  (pift  of 
property  to  her  husband  as  against  bona  fide 
holders,  for  a  married  woman  to  indorse  her  sig- 
nature on  blank  notes  for  her  husband's  use 

4.  A  nuurried  woman  is  '*»  person** 
subject  to  compulsory  insolvency  proceedings 
under  Massachusetts  Pub.  Stat.,  chap.  67.  6 112,  in 
case  of  failure  to  dissolve  an  attachment  before 
return  day,  as  she  is  competent  to  contract  and 
give  a  bond  to  dissolve  the  attachment,  although 
she  could  not  do  so  when  the  original  insolvent 
law  was  passed,  and  the  Public  Statutes  re-enact- 
ing its  provisions  do  not  mentions  married  wom- 
an eo  nomine, 

6.   To  sustain  »  petiti(»n  in  insolTencgr 
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against  a  debtor  for  failure  to  diaeolye  an  at- 
tachment, it  is  suiSoieot  to  show  to  the  court 
that  the  attachment  was  founded  upon  a  demand 
probable  against  the  estate  of  an  Insolvent  debt- 
or; tho  declaration  need  not  be  inserted  in  the 
writ  or  filed  before  the  return  day. 
6.  An  allegation  that  tmiim  were  duly 
entered  in  court  and  are  still  pending  Implies 
that  the  writs  were  served  on  the  defendant. 

(January  L,  1800.) 

APPEAL  from  a  decree  of  the  Supreme  Ju- 
dicial Court,  Suffolk  County,  dismissing 
a  bill  to  review  proceedings  in  a  court  of  in- 
solveocv.    BiU  diimmecL 

The  facts  appear  la  the  opinion. 

Mr,  Joshua  D.  Ball,  for  plaintiff: 

A  husband  or  wife  cannot  transfer  property 
one  to  the  other,  except  as  to  certain  gifts  to 
the  wife. 

Pub.  Stat.  chap.  147,  %  8;  1884,  chap.  182. 

Whether  a  pianoforte  came  within  the  ex- 
ception was  left  to  the  jury. 

Hamilton  v.  Laru,  188  Mass.  808. 

There  could  be  no  valid  gift  of  money  or 
property  by  husband  to  wife  before  this  ex- 
ception. 

Bawkins  v.  Providence  <fc  W,  B.  Co,  119 
Mass.  69U;  Porter  v.  Wakefield,  5  New  Eng. 
Bep.  491,  146  Mass.  27. 

He  could  not  give  her  a  promissory  note. 

Gay  V.  Kingdey,  11  Allen,  845;  TotoU  v. 
TowU,  114  Mass.  167;  Turner  v.  Nye,  7  Allen, 
176;  Jackson  v.  Parke,  10  Cush.  550. 

Gift  of  household  furniture  by  husband  to 
wife,  void. 

Edgerly  y.  Whalan,  106  Mass.  807. 

Same  as  to  tea-set. 

Baxter  ▼.  Knou>lee,\12  Allen,  116. 

Same  as  to  money. 

T/umeon  ▼.  (/SuUivan,  6  Allen,  808,  804. 

Same  as  to  his  money  .deposited  in  her.name 
in  savings  bank. 

8pelmany.  Aldrieh,  126  Ma8&  118. 

A  married  woman  is  not  liable  on  a  promis- 
sory note  payable  to  her  husband's  order,  and 
indorsed  by  him. 

Boby  ▼.  Phelon,  118  Mass.  541.  See  also 
Wileon  v.  Bryant,  184  Mass.  299,  800. 

Note  payable  to  wife  or  bearer. 

Ingham  v.  White,  4  Allen,  412.  See  also 
Kneit  ▼.  Egleeton,  1  New  Eng.  Rep.  455,  140 
Mass.  202;  Woodward  v.  dpurr,  2  New  Eng. 
Rep.  282,  141  Mass.  283. 

In  England  a  married  woman  who  was  a 
separate  trader  by  the  custom  of  London,  was 
liable  to  the  Bankrupt  Law. 

Exparte  Oarrington,  1  Atk.  206;  La  Vie  v. 
FhUips,  1  W.  Bl.  570,  8  Burr.  1776. 

A  married  woman  carrying  on  business  as 
a  trader,  whose  husband  had  been  sentenced  to 
transportation,  but  confined  in  the  hulks,  was 
also  liable  to  the  Bankrupt  Law. 

Exparte  Franke,  7  Bing.  762. 

Under  88  and  84  Vict.,  chap.  98^  §  12,  mak- 
ing the  wife  liable  to  be  sued  for,  and  any 
property  belonging  to  her  separate  use  liable  to 
satisfy,  her  debte  contracted  before  msr  iage, 
as  if  she  had  continued  unmarried,  she  was  not 
liable  to  be  put  into  bankruptoy. 

Exparte  Holland,  L.  R.  9  Ch.  App.  807;  Ex 
parte  Jonee,  L.  R.  12  Ch.  Div.  484. 

Now,  by  a  special  provision  of  the  Married 
Women's  Property  Acts  of  1882  she  is  liable  to 


be  put  into  bankruptojr  in  respect  to  her  sepa- 
rate estate,  if  she  carries  on  trade  separately 
from  her  husband. 

18  Law  Rep.  (Statutes),  p.  455,  chap.  75.  §  1^ 
cl.5. 

In  Maryland,  where  they  have  had  an  in- 
solvent law  for  many  years  similar  in  some  re- 
spects to  our  Insolvent  Law,  and  where  a  mar- 
ried woman  has  pretty  full  power  to  contract,, 
and  is  liable  as  to  her  separate  property,  .it  has 
been  held  that  she  is  not  subject  to  the  Insolv- 
ent Law;  that  it  could  not  apply  to  a  married 
woman  when  passed,  as  she  had  no  power  then 
to  contract  debts,  and  the  various  statutes  since 
enlarging  her  powers,  rights  and  liabilities  did 
not  have  the  effect  to  subject  her  to  the  Insolv- 
ent Law. 

Belief  E^.  Aeao.  v.  Schmidt,  55:Md.  97;  1  Md. 
Code  1860,  art.  48.  p.  844;  1878,  arts.  51,  67,. 
§§  19-28,  pp.  481,  482.  717;  Md.  Acts  1880, 
chap.  258. 

A  married  woman  was  not  liable  to  have  her 
property  confiscated  under  the  Absentee  Act, 
by  going  with  her  husband  out  of  the  jurisdic- 
tion of  Massachusetts,  and  into  that  of  th» 
enemy. 

Martin  v.  Com.  1  Mass.  347,  891. 

In  some  cases  married  women  have  been  held 
subject  to  the  provisions  of  the  United  States 
Bankrupt  Law,  and  in  some  not. 

Be  (mine,  8  Biss.  415;  Be  Kinkead,  8  Biss. 
405;  Be  BuddeU,  2  Low.  124;  Re  Lyons,  » 
Sawy.  624;  Be  O'Brien,  1  Nat.  Bankr.  Reg. 
176;  Be  Howland,  2  Nat  Bankr.  Reg.  857;  B^ 
Goodman,  5  Biss.  401. 

Mesers,  Iiauriston  L*  Scaife  and  Ban* 
erolt  G.  Davis*  for  Globe  National  Bank  of 
Boston: 

The  liability  of  a  person  slflmine  upon  th» 
back  of  such  a  note  is  that  of  an  inaorser. 

2  Randolph,  Com.  Paper,  S  834;  Bigelow  v, 
Oolton,  18  Gray,  809.  Also  Vuboie  v.  Mason^ 
127  MaBS.  87. 

The  liability  of  parties  so  signing  is  fixed  by 
the  condition  of  the  notes  and  by  the  positions 
of  the  signatures  thereon  at  the  time  when  the 
notes  first  took  effect  by  delivery, — which  in 
this  case  is  when  they  were  first  delivered  to 
the  banks. 

Clapp  V.  Biee.  18  Gray,  405;  Dubois  v.  Mason,, 
127  Mass.  87;  Baidwin^,  Dow,  130  Mass.  416. 

Though  a  note  given  by  the  wife  to  the  hus- 
band, or  by  the  husband  to  the  wife,  is  void, 
yet  if  it  is  indorsed  over  by  the  payee  (whether 
husband  or  wife),  even  for  accommodation,  as 
between  such  indorser  and  the  indorsee,  the 
note  is  valid  and  the  indorser  is  liable  to  the 
indorsee  thereon. 

Xenioorthy  v.  Sawyer,  125  Mass.  28. 

The  fact  of  coverture,  therefore,  does  not  af* 
feet  Mrs.  Binney's  liabilities  upon  these  notes. 

See  Bigelow  v.  Colton,  and  Kenworihy  v.  Saw- 
yer, supra;  Boby  v.  Phdon,  118  Mass.  541, 542; 
Knight  v.  Thayer,  125  Mass.  25. 

Nor  does  it  matter,  since  the  Statute  of  1874, 
chap.  184,  that  the  consideration  furnished  by 
the  holder  of  the  note  went  wholly  to  the  hus- 
band. 

See  Major  v.  Holmes,  124  Mass.  108. 

As  between  the  signer  and  innocent  third 
parties,  the  person  to  whom  the  instrument  was 
intrusted  must  be  deemed  the  agent  of  the 
signer  in  filling  the  blanks. 


1890. 


BmNBT  ▼.  Globe  National  Bank  of  Boston. 


881 


At) file  V.  Northinestem  Mui,  L,  Ins,  Go.  93  U. 
8.  330,  338  (23  L.  ed.  556,  559);  AndroKoggin 
Bank  v.  KimbaU,  10  Cush.  878;  Putnam  v.  Sul- 
livan,  4  Mass.  46;  Story,  Prom.  Notes,  7th  ed. 
^10. 

And  tbe  filling  of  the  blanks  need  not  be  done 
immediately  nor  in  tbe  presence  of  tbe  signer. 

Temple  v.  Pollen,  8  Exch.  889;  Montague  v. 
Perkins,  22  L.  J.  N.  S.  C.  P.  187;  Story.  Prom. 
Notes.  7tb  cd.  §  10,  note. 

Tbe  person  who  fills  them  up  may  be  the 
Lusband  of  tbe  signer. 

Frank  v.  Lilienfeld,  88  Gratt.  877. 

And  even  if  the  plaintiff  signed  tbe  forms 
under  a  misapprehension,  she  would  still  be 
liable  to  a  bona  fide  iodoTsee. 

Chapman  v.  ifew,  56  N.  Y.  187.  See  also 
Frarik  v.  Lilter^feld,  supra. 

The  law  clothes  a  married  woman  with  power 
to  manage  her  own  affairs,  and  she  ought  to 
«ccept  the  responsibilities  which  attach  to  a 
free  acrency. 

Mills  V.  AngOa,  1  Colo.  885. 

The  arprument  that  this  was  "a  gift  of  her 
«ignature"  by  the  wife  to  the  husband,  and  so 
is  a  nullity  and  void,  is  not  sound. 

Mqjor  V.  Holmes  and  Eentoorthy  v.  Saioyer, 
^upra. 

Within  the  limits  of  her  power  to  enter  into 
<Gontract8.  a  married  woman  may  act  by  an 
agent,  and  her  husband  may  be  the  agent 

Mechem,  Ag.  §  68;  Harris.  Cont.  Married 
Women,  §  479;  CoolidgeY.  Smith,  129  Mass.  554; 
Arnold  v.  Spurr,  180  Mass.  347;  Wheaton  v. 
Trimble,  5  New  Eng.  Rep.  381,  145  Mass.  345; 
Faton  V.  Littl^ld,  6  New  Eng.  Rep.  841,  147 
Mass.  122, 125. 

Devens,  t/l,  delivered  tbe  opinion  of  the 
<x)urt: 

The  petition  in  the  case  at  bar  is  addressed 
to  the  supervisory  Jurisdiction  of  this  court  of 
4JI  cases  arising  under  the  Insolvent  Law,  which 
may.  "except  where  special  provision  is  other- 
wise made  upon  the  bill,  petition  or  other 
proper  process  of  the  party  aggrieved,  hear  and 
•determine  the  case  as  a  court  of  equity."  Pub. 
8tat.  chap.  157,  §  16. 

While  the  lan^age  used  is  broad  enough  to 
include  all  questions  of  fact  as  well  as  of  law, 
And  whUe,  in  the  exercise  of  this  lurisdiction, 
tbe  court  is  not  limited  to  the  evidence  which 
was  before  the  court  of  insolvency,  but  majr 
hear  and  pass  upon  other  evidence,  the  appli- 
cation of  the  party  invoking  the  interference  of 
this  court  does  not  bring  T^rore  it  tbe  whole 
<^ase,  but  only  those  points  in  which  she  alleged 
hereself  to  have  been  aggrieved.  Lancaster  v. 
ChoaU,  6  Allen,  530. 

Tbe  first  complaint  of  the  plaintiff  is  that  tbe 
alleged  notes,  produced  bv  tbe  petitioning  cred- 
itors, the  Globe  National  Bank  and  the  Na- 
tional Bank  of  the  Republic,  were  not  valid 
claims  against  her.  At  tbe  trial  before  a  single 
judge  of  this  court,  in  order  to  prove  the  inva- 
lidity of  the  notes,  she  offered  the  testimony  of 
Oeorge  H.  Binney,  her  husband,  which  was 
objected  to  by  the  defendants;  and  while  the 
evidence  was  received  in  order  that  the  case 
might  be  fully  reported,  should  either  party 
desire  to  appeal,  the  presiding  Judge  did  not 
find  it  necessary  to  pass  upon  the  admissibility 
of  this  testimony  as  he  was  o€  opinion  that  if 
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admissible  and  fully  considered,  the  bill  should 
still  be  dismissed. 

Without  discussing  the  admissibility  of  this 
testimony,  it  showed  that  the  plaintiff  indorsed 
these  so-called  notes,  held  by  the  two  banks, 
on  printed  blank  forms  of  notes  which  con- 
tained nothing  but  the  printed  words,  which 
appear  by  the  exhibits  produced;  that  she  did 
so  at  the  request  of  her  husband  who  took  them 
and,  afterwards  (not  in  her  presence)  filled  up 
the  blanks  and  negotiated  them  for  value  to 
the  two  banks,  who  discounted  them  and  were 
bona  fide  holders  thereof;  that  she  received  di- 
rectly no  consideration  for  them,  although  the 
proceeds  were  used  to  some  extent  for  tbe  sup- 
port of  herself  and  family,  and  that  she  never 
saw  them  after  she  gave  them  to  her  husband. 

It  further  appears,  by  the  testimony  of  her 
husband,  that  she  knew  "(hat  these  notes  were 
to  be  filled  up  and  used"  bv  him.  Upon  a  state 
of  facts  similar  to  this,  an  indorsee  who  receives 
such  a  note  for  value,  before  maturity,  or  who 
discounts  it  for  value  after  it  has  been  filled  up 
by  one  to  whom  it  has  been  intrusted  with  au- 
thority thus  to  fill  up  and  use  it,  may  ordina- 
rily hold  the  indorser  responsible.  Such  an 
instrument  Intrusted  to  the  custody  of  another 
for  use  would  make,  as  between  the  indorser 
and  an  innocent  third  party,  that  other  the 
agent  of  the  indorser,  nor  can  it  be  important 
whether  the  filling  up  is  done  in  the  presence 
of  the  indotser  or  subsequently,  if  then  done 
by  his  authority.  In  either  case  it  is  his  own 
act  although  done  by  the  hand  of  another,  and 
he  is  bound  by  it.  Androscoggin  Bank  v.  Kim- 
Ja«,  10  Cush.  878. 

Nor  is  the  liability  of  the  plaintiff  affected 
by  the  fact  that  she  is  the  wife  of  the  signer  of 
the  note,whofilled  the  blanks  therein  and  caused 
the  same  to  be  discounted,  receiving  tbe  pro- 
ceeds thereof.  While  a  promissory  note  be- 
tween husband  and  wife  is  void  between  the 
original  parties,  an  indorser,  when  sued  upon 
a  contract  between  him  and  his  indorsee,  is  not 
at  liberty  to  deny  the  validity  of  tbe  original 
note  or  the  capacitor  of  the  maker  for  the  pur- 
pose of  defeating  bis  or  her  own  liability.  The 
consideration  moving  from  the  party  who  takes 
the  note  with  tbe  signatures  of  tbe  maker,  and 
of  tbe  indorser,  is  sufficient  to  support  the  prom- 
ise of  the  latter,  and  the  fact  that  the  indorse 
ment  is  for  the  accommodation  of  tbe  maker 
affords  no  defense  to  the  indorser.  Kenworthy 
V.  Sawyer,  125  Mass.  28,  and  cases  cited. 

The  authority  given  to  a  married  woman  to 
make  contracts  as  if  she  were  sole,  not  only  as 
to  her  separate  property,  but  of  every  kind, 
with  anyone  except  her  husband  (Pub.  Stat, 
chap.  147,  §  2),  authorizes  her  to  act,  when  she 
sees  fit  to  do  so,  by  an  agent.  The  husband 
may  be  authorized  to  act  for  her  as  agent  as 
well  as  any  other  person,  and,  within  the  au- 
thority thus  given  him,  his  acts  would  bind 
her  as  if  she  acted  in  person.  GooUdge  ▼.  Smith, 
129  Mass.  554;  Arnold  v.  Sjmrr,  180  Mass.  847; 
Wheaton  v.  TrimbU,  145  Mass.  845, 6  New  Eng. 
Rep.  881;  Frank  v.  LilienfM,  88  Gratt.  377. 

The  contention  of  the  plaintiff,  that  these 
blanks  were  a  gift  to  the  husband,  or  that  her 
signature  was  a  gift  to  him,  which  was  a  nulli- 
ty, cannot  be  maintained.  So  far  as  tbe  blanks 
are  to  be  treated  as  mere  pieces  of  paper,  it 
would  aeem  that  they  were  the  property  of  the 
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husband,  according  to  the  evidence.  It  is  in 
the  power  of  the  wife  also,  if  she  chooses,  to 
give  her  signature  for  the  benefit  of  her  hus- 
band. It  has  been  held  under  Stat.  1874,  chap. 
184,  that  a  promissory  note  made  by  a  married 
woman  jointly  with  her  husband,  the  only  con- 
sideration being  a  debt  due  from  him  to  the 
payee,  would  bind  her.  Maior  v.  Holmes,  124 
Mass  108 

In' Bobp  V.  Pheian,  118  Mass.  541,  it  was 
held  that  the  husband  and  wife  being  incom- 
petent to  contract  with  each  other,  a  note  made 
by  her  to  him  was,  as  between  them,  whoUv 
void,  and  his  indorsement  of  it  to  the  plaintiffs 
could  not  make  it  binding  ux)on  her,  although 
it  might  estop  him  to  deny  its  validity  in  an 
action  by  the  indorsees  against  him.  In  the 
case  at  bar,  the  wife  is  in  the  position  of  in- 
dorser,  the  note  has  been  transferred  to  the 
holders  with  her  consent  for  value,  and  she 
cannot  deny  its  validity  as  against  them.  Even 
assuming,  then  (but  without  intending  so  to 
decide),  that  the  evidence  offered  by  the  plain- 
tiff was  admissible,  proof  that  the  notes,  when 
signed  by  the  plaintiff, contained  unfilled  blanks, 
would  not,  under  the  other  circumstances 
proved,  invalidate  them,  in  the  hands  of  the 
Banks. 

When  the  original  Insolvent  Law  was  passed, 
rendering  a  person  whose  ^oods  or  estate  were 
attached,  liable,  in  a  certam  class  of  cases,  to 
be  proceeded  against  in  insolvency  if  no  bond 
to  dissolve  the  attachment  was  given,  a  married 
woman  could  not  execute  a  bond  or  make  a 
contract;  and  it  may  well  be,  that  she  was  not 
liable  to  be  proceeded  against  in  insolvency  if 
an  attachment  of  her  property  was  made  and 
not  dissolved.     Stat.  1838,  chap.  163,  §  19. 

It  is  urged  by  the'  petitioner  that  the  provis- 
ions of  the  Public  Statutes,  so  far  as  they  are 
the  same  as  pre-existing  laws,  are  to  be  con- 
strued as  a  continuation  thereof,  and  not  as  a 
new  enactment;  that  no  Act  has  ever  been 
passed,  in  terms,  making  a  married  woman  lia- 
ble to  be  adiudged  an  insolvent  debtor,  and 
that  the  legislation  giving  her  power  to  make 
contracts,  except  with  her  husband,  as  if  sole, 
cannot  be  construed  as  subjecting  her  to  the 
provisions  and  penalties  of  the  Insolvent  Law. 
But  the  provisions  of  the  Insolvent  Law  are 
intended  largely,  perhaps  primarily,  for  the 
benefit  of  insolvent  debtors,  although  they  are 
accompanied  by  provisions  in  some  cases  en- 
forced by  penalties  which  shall  compel  a  com- 
plete surrender  of  property  in  order  to  its  equal 
distribution  among  creditors.  There  is  cer- 
tainly no  hardship  in  holding  that  when  mar- 
ried women  have  attained  all  the  privileges 
supposed  to  attend  the  right  to  make  contracts 
freely,  they  should  accept  the  responsibilities 
which  should  accompany  these  rights.  The 
Statute  (Pub.  Stat.  chap.  57,  §  112),  which  pro- 
vides that  "if  a  person  whose  goods  or  estate 
are  attached  on  mesne  process,  in  such  action 
founded  upon  such  contract,  has  not,  before 
the  return  day  of  such  process,  dissolved  the 
attachment  in  the  manner  provided  by  law," 
such  person  may  be  proceeded  ae^ainst  in  in- 
solvency, does  not  eo  nomine  mention  a  married 
woman.  She  is,  however,  included  within  the 
word  "person,"  and  it  is  not  important,  ac- 
cording to  our  rule  for  the  construction  of 
statutes,  that  the  pronouns  "he"  and  "himself," 
eL.R.A. 


are  used  in  connection  with  it  in  other  parts  of 
the  section.    Pub.  Stat.  chap.  8,  §  8. 

An  examination  of  other  statutes  will  show 
that  this  word  includes,  prima  fade,  married 
women  as  well  as  single.  Thus,  Pub.  Stat.,, 
chap.  162,  ^  1,  8,  relating  to  the  arrest  of 
debtors,  when  taken  in  connection  with  th» 
third  section,  show  that  by  the  word  "person,*^ 
married  women  would  have  been  deemed  to 
to  have  been  included,  but  for  their  exception 
therefrom.  Again  the  fact  that  married  women 
may  become  insolvent  debtors  is  clearly  recog- 
nized in  the  same  chapter.  Provision  is  ther» 
made  (§§  6-16)  for  the  enforcement  of  judg- 
ments against  female  debtors  whether  "marri^l 
or  unmarried,"  and  the  11th  section  provides 
for  the  proceedings  which  shall  be  taken  if  such 
judgment  debtor  "becomes  an  insolvent  debtor 
under  the  laws  of  this  Commonwealth."  The- 
argument  that  she  could  not  dissolve  the  at- 
tachment of  her  property  by  ^ving  a  bond,, 
has  now  ceased  to  exist,  as  she  is  entirely  free 
to  make  such  a  contract.  By  our  law,  a  marriL-d 
woman  is  tui  juris  as  to  her  own  property,  ex- 
cept as  to  dealings  with  her  husband.  Otherwise 
she  is  put  on  the  same  footing  as  if  she  were  a 
feme  wU;  her  common-law  disabilities  as  to 
holding  and  dealing  with  her  property  are  re- 
moved. Pacific  NaX,  Bank  v.  Windram^  18^ 
Mass.  175;  Jackson  v.  Von  ZedUUt,  136  Mass. 
842. 

We  cannot  agree  that  she  is  not  to  be  treated 
here  as  a  person  i\\}\y  sui  juris,  because,  as  sug- 
gested by  the  petitioner,  she  may  have  property 
without  the  State,  which  she  cannot  by  th& 
laws  of  other  Slates  fully  control  as  she  may 
that  which  is  within  this  Commonwealth.  Nor 
do  we  deem  it  necessary  now  to  discass  how 
far,  if  at  all,  a  wife  might  be  liable  criminally 
to  any  penalties  of  the  Insolvent  Law,  if  com- 
mitted in  the  presence,  and  under  the  presumed 
coercion,  of  the  husband.  Pub.  Stat.  chap.  157» 
§119. 

Being  included  within  the  general  word  of  de- 
scription used  in  the  Insolvent  Law,  and  there 
being  now  no  reason  arising  from  incapacity 
to  contract  or  other  cause  why  the  law  shoula 
not  be  applied  to  her.  she  is  brought  within  its- 
terms,  subjected  to  its  liabilities  and  entitled 
to  its  benefits.  Having  failed  to  dissolve  an  at- 
tachment of  her  property  by  neglecting,  under 
the  circumstances  stated  in  the  Statute,  to^ve 
bond,  she  was  liable  to  be  proceeded  agiunst, 
under  the  Insolvent  Law. 

The  declarations  in  the  actions  brought  re- 
spectively by  the  Globe  National  Bank  and  the- 
National  Bankof  the  Republic,  were  not  inserted 
in  tiie  writs  upon  which  the  attachments  were* 
made,  nor  were  they  filed  in  court  until  the  re- 
turn day .  No  demand  was  ever  made  on  ei tfaer 
bank  for  a  copy  of  the  declaration.  It  is  the 
contention  of  the  plaintiff  that  she  could  not 
be  in  default  or  liable  to  be  proceeded  against 
for  not  dissolving  attachments,  when  there  was 
nothing  to  show,  until  after  the  time  to  dissolve 
them  had  expired,  that  her  property  was  at- 
tached in  an  action  "founded  upon  a  demand 
in  its  nature  provable  against  the  estate  of  an 
insolvent  debtor." 

In  order  that  a  valid  attachment  may  be- 
made,  the  writ  need  not  contain  a  declaration 
nor  any  description  of  the  cause  of  action  in 
which  it  is  intended  to  declare,  other  than  the 
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Dame  of  tne  Torm  tbereof ;  and  the  declara- 
tion may  be  filed  in  the  clerk's  office  on  or  be- 
fore the  day  on  which  the  writ  is  returnable, 
unless  an  arrest  of  the  person  is  made.  Pub. 
Btat.  chap.  167,  §g  7,  8. 

It  was  not  necessary,  therefore,  to  the  validity 
of  the  attachment,  that  a  declaration  should 
be  inserted  in  the  writ,  or  filed  before  the  return 
day.  It  was  sufficient  to  show  to  the  court,  as 
it  was  shown,  that  the  attachment  was  founded 
upon  a  demand  in  its  nature  provable  against 
the  estate  of  an  insolvent  debtor. 

Pub.  Stat.,  chap.  167,  §  S.re^uires  that  where 
an  attachment  of  property  is  made  upon  a 
writ,  and  the  declaration  is  not  inserted  therein, 
"a  copy  shall  be  furnished  to  the  defendant  or 
his  attorney  within  three  days  after  he  has  de- 
manded the  same  in  writing  of  the  plaintiff  or 
bis  attorney."  Of  this  provision  the  plaintiff 
did  not  seek  to  avail  hersell  We  have  no  oc- 
casion to  consider  what  would  have  been  the 
effect  had  such  a  demand  been  made  and  re- 
fused. 

The  plaintiff  further  urges  that  the  petition 
to  the  court  of  insolvency  fails  to  aver  that  a 
service  of  the  writs  had  been  made  upon  her, 
and  also  that  the  petition  of  the  Globe  National 
Bank  was  not  sufficiently  verified  by  oath.  It 
may  be  questioned  whether  defects  like  these, 
if  they  existed,  are  to  be  remedied  by  a  petition 
like  that  in  the  case  at  bar,  intended  to  secure 
substantial  justice,  through  the  supervisory 
jurisdiction  of  this  court  It  is,  however, 
enough  to  say  that  the  allegation  that  the  suits 
were  duly  entered  in  court,  and  are  still  pend*- 
ine,  implies  that  the  writs  were  served  on  the 
petitioner.  That  such  service  was  actually 
made,  appears  by  the  agreement  of  counsel. 
As  to  the  jurat  upon  the  petition  of  the  Globe 
National  Bank,  it  was  in  the  form  which 
has  heretofore  been  held  sufficient.  (/Neil  v. 
Glover,  6  Gray,  144;  American  Carpet  Lining 
Go.  ▼.  CMpman,  146  Mass.  885,  6  New  Eng. 
Rep.  47. 

Bill  diwnined. 


Edward  T.  H YLAND  et  al. 
Edward  HABICH  et  al 
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The  de»tb  of  the  mortg^ag^or  reTokesi  the 
aothorlty  to  sell  gaodn  to  a  third  person  on 


the  security  of  a  mortgaire  iriven  in  part  to  seoora 
indebtedness  on  the  part  of  such  third  person  ex- 
pected to  arise  from  future  sales  to  him  by  the 
mortgagee.  r 

(November  18. 1889.)  \ 

ON  reservation  from  the  Bristol  County  Su- 
perior Court  in  a  suit  to  redeem  certain 
propertv  from  the  lien  of  a  mortgage.  Decree 
foTjplaintiffe, 

Tne  parties  entered  into  the  following  agreed 
statement  of  facts: 

The  defendant  is,  and  has  been  for  many 
years,  engaj?ed  in  the  business  of  manufactur- 
ing and  selling  ales.  On  the  27th  day  of  July,. 
18^,  one  Bridget  Hyland  executed  and  de- 
livered to  him  a  mortgage  of  real  estate,  of 
which  she  was  seised,  to  secure  the  defendant 
for  the  indebtedness  her  husband,  Matthew 
Hyland,  was  then  under  to  the  defendant,  and 
for  the  price  of  all  goods  which  the  defendant 
might  in  the  future  sell  to  Matthew  Hyland. 

The  defendant  continued  to  sell  ales  to  Mat- 
thew Hyland  on  the  credit  of  said  mortgage 
until  November  25,  1887,  all  of  which,  up  to 
September  2,  1887,  were  duly  paid  for.  On 
October  17,  1887,  Bridget  Hyland  died,  and  the 
fact  of  her  death  was  fiown  to  the  defendant 
on  that  dav.  She  left  a  will  devising  her  real 
estate  to  Matthew  Hyland  for  his  life,  with  the 
remainder  over  to  her  children. 

The  amount  of  said  sales  from  September  8, 
1887.  to  October  17,  1887,  was  $1,490.  The 
amount  of  sales  from  October  17, 1887,  to  Nov- 
ember 25,  1887,  was  $1,040.  The  defendant, 
on  July  28,  1888,  duly  demanded  of  all  the 
parties  plaintiff  payment  for  such  sales  in  the 
sum  of  $2,580.  Such  sum  was  not  paid,  and 
the  defendant  began  foreclosure  proceedings, 
when  the  bill  in  equity  was  brought  to  redeem 
the  said  real  estate  from  said  mortage. 

If  on  these  facts  the  defendant  is  entitled  to 
recover  under  said  mortgage  for  all  said  sales 
from  September  2, 1887.  toNovember  25, 1887, 
a  decree  may  be  made  that  the  plaintiffs  may 
redeem  upon  payment  to  the  defendant  of 
$2,580,  with  interest  from  July  28,  1888,  and 
costs.  But  if  the  defendant  is  entitled  to  re- 
cover under  said  mortgage  only  for  sales  made 
prior  to  the  death  of  Bridget  Hyland,  October 
17,  1887,  then  a  decree  may  be  made  that  the 
plaintiffs  may  redeem  upon  payment  of  $1,490» 
with  interest  from  July  28, 1888,  and  costs. 

Mr.  S.  M.  Thomas*  for  plaintiffs: 

If  a  married  woman  mortgages  or  pledges 


KOTB.— Contract «/  Qwxranty. 

An  agreement  to  guarantee  the  payment  by  an- 
other of  goods  to  be  sold  in  the  future,  not  founded 
upon  any  present  consideration  passing  to  the 
guarantor,  until  acted  upon  creates  no  liability  in 
the  guarantor.  The  sale  of  thegoods  upon  the  credit 
of  the  guaranty  is  the  only  ooualderatlon  for  the 
conditional  promise.  Such  a  guaranty  is  revocable 
by  the  guarantor  at  any  time  before  being  acted 
upon,  and  the  death  of  the  guarantor  operates  Its 
revocation,  upon  the  ground  that  the  promise  by 
Itself  created  no  obligation,  and  might  at  any  time 
be  revoked  before  it  Is  aooepted.  Off ord  v.  Davles, 
I2C.B.N.S.748. 

Where  the  creditor  knew  there  was  no  personal 
estate.  It  would  be  presumed  that  the  advances 
were  not  made  upon  the  guaranty;  and  upon  the 
death  of  the  guarantor  it  would  be  grossly  Ineqult- 
6UR.A. 


able  to  allow  the  creditor  to  charge  the  real  estate. 
Under  the  circumstances,  and  upon  this  ground,  the 
death  will  be  considered  to  operate  as  a  revocation* 
Harrlss  v.  Fawcett,  L.  B.  8  Ch.  App.  866,  L.  B.  15  Eq. 
811. 

So,  the  death  of  a  person  who  has  given  a  letter 
of  credit  authorizing  another  to  draw  on  him  for  a 
certain  amount  for  a  limited  period  will  operate 
as  a  revocation  of  all  authority  to  draw  on  him 
after  that  event,  so  as  to  bind  his  estate.  Michigan 
State  Bank  v.  I^avenworth^s  Estate,  28  Yt  209. 

See,  on  the  subject  of  guaranty,  generally.  Na- 
tional Exchange  Bank  v.  Gkiy,  4  L.  B.  A.  848,  67 
Conn.  254;  and  as  to  its  continuance,  limitations  and 
notice  of  acceptance.  Ibid. 

A%  to  liability  on  such  contract,  see  Best  v.  John- 
son, 8  L.  B.  A.  168,  note,  78  Cal.  217. 

Effect  of  death  of  guarantor.  Kemochan  v.  Hur* 
ray,  2  L.  R.  A.  188.  note.  111  N.  Y.  808^ 
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iier  flcparate  property  for  her  husband's  debts, 
such  property  occupies  the  position  of  a  surety 
■or  a  guarantor,  and  will  be  discharged  by  any- 
thing that  will  discharge  a  surety  or  guarantor 
who  was  personally  liable. 

Stamftn^,  S.  <fe  B.  Bkg.  Co,  ▼.  Ball,  4  De  G. 
F.  &  J.  818;  Brandt,  Suretyship  and  Guar. 
§22;  Wallace  v.  Budson,  37  Tex.  456;  Spea/rv. 
Ward,  20  Cal.  674;  Agnew  v.  MerritU  10  Minn. 
€12;  WdfY.  Banning.  3  Minn.  202;  Hodgson^, 
Hodgson,  2  Keen,  7U4:  Knight  v.  Whitehead,  26 
Miss.  245;  Smith  v.  Townsend,  25  N.  Y.  482; 
Bank  of  Albion  v.  Burria,  46  N.  Y.  174. 

The  mortgage  being  in  the  nature  of  a  guar- 
anty for  future  advances,  the  death  of  the  mort- 
gagor terminated  her  power  to  act,  and  revoked 
4inv  authority  or  license  she  might  have  given  if 
it  bad  not  been  executed  or  acted  upon  at  the 
time  of  her  death. 

Jordan  v.  Dobbins,  122  Mass.  168;  Harrissv, 
Faitcett,  L.  R.  15  Eq.  311,  L.  R.  8  Ch.  866; 
Weathead  v.  8pro»on,  6  Hurlst,  &  N.  728.  See 
also  /S!p«ir  V.  Ward,  supra. 

Messrs.  Wm.  H.  Fox  and  A.  M.  Alger^ 
for  defendants: 

There  is  no  analogy  between  this  case  and 
the  case  of  an  ordinary  guaranty  for  optional 
advances  from  time  to  time  to  be  made  to  an- 
other person.  A  man  may  make  a  ^aranty 
which  will  not  be  determined  by  his  death. 

Coulthart  v.  Clementson,  L.  R  5  Q.  B.  Div. 
42, 46;  Kemochan  v.  Murray,  2  L.  R«  A.  183, 
111  N.  Y.  306. 

The  mortgage  in  the  case  at  bar  is  a  con- 
tract. As  the  authority  conferred  on  the  mort- 
gagee to  make  future  advances  cannot  be 
regarded  as  perpetual,  there  is  an  implied 
provision  that  it  may  be  revoked  by  notice  to 
the  mortgagee  to  make  no  further  advances  on 
the  credit  of  the  mortgage.  Revocation  can 
be  accomplished  only  by  such  notice. 

Coulthart  V.  Clementson,  supra;  Lloyd^s  v. 
Harper,  L.  R  16  Ch.  Div.  290.  314,  319;  Ago- 
-warn  Bank  v.  Strever,  18  N.  Y.  502,  513;  Jeu- 
-devine  v.  Eose,  36  Mich.  54. 

The  mere  transfer  of  the  mortgagor's  title  to 
another,  by  the  mortgagor's  death,  or  by  her 
^eed,  is  not  to  be  taken  as  notice,  by  operation 
of  law,  that  the  authority  is  terminated. 

8  Pom.  Eq.  Jur.  p.  182,  noU  1. 

Knowlton,  J.,  delivered  the  opinion  of  the 
court: 

The  mortgage  which,  under  the  agreed  state- 
ment of  facts,  the  plaintiffs  seek  to  redeem,  waa 
given  to  secure  the  payment:  ^r«^,  of  an  exist- 
ing indebtedness  due  from  Matthew  Hyland; 
and,  secondly,  of  such  indebtedness  as  might 


afterwards  accrue  from  his  sale  or  consignment 
of  goods  to  said  Hyland.  The  debt  then  exist- 
ing was  long  ago  paid,  and  we  need  to  consider 
only  that  part  of  the  mortgage  which  relates 
to  the  indebtedness  thereafter  to  be  contracted. 
The  language  of  the  condition  in  the  mortgage 
impliedly  gave  the  mortgagee  a  riffht  to  sell 
goods  to  said  Hyland  for  an  indefinite  time 
upon  the  faith  of  this  security.  It  was  like  an 
ordinary,  continuing  guaranty  of  payment  for 
goods  to  be  sold,  except  that,  insteao  of  a  per- 
sonal undertaking  to  pay  as  a  guarantor,  it  was 
a  transfer  of  the  estate  as  security  for  the  pay- 
ment. The  mortgagee  bad  the  same  right  to 
sell,  trusting  to  the  security,  and  there  were  the 
same  limitations  upon  his  right,  as  if  the  mort- 
gagor had  given  merely  a  personal,  continuing 
guaranty.  He  had  an  implied  autiiority  from 
the  owner  of  the  mortgaged  estate,  which  was 
subject  to  revocation  at  any  time,  and  which 
would  be  revoked  by  the  death  of  the  owner. 
The  principles  laid  down  in  Jordan  v.  Dobbins, 
122  Ma9s.  168,  are  decisive  of  this  case.  The 
defendants  urge  that  a  conveyance  of  property 
as  security  implies  that  the  authority  to  sell  ia 
to  continue  after  the  death  of  the  owner  until 
the  owners  of  the  estate  see  fit  to  revoke  the 
authority.  But  we  see  no  good  ground  for 
this  contention.  If  the  sec'irity  were  by  a 
mortgage  of  personal  property,  there  would  be 
no  one,  after  the  death  of  the  mortgagor,  who 
could  revoke  the  authority  until  the  appoint- 
ment of  an  administrator.  In  the  mean  time 
the  property  might  be  charged  to  its  full  value; 
and,  if  the  mortgage  were  of  real  estate,  dif- 
ferent heirs  might  disagree  as  to  the  action  to 
be  taken.  We  are  of  opinion  that  the  right  to 
sell  upon  the  faith  of  the  guaranty  rests  upon  a 
continuing  authority,  and  that,  where  a  mort- 
gage is  given  instead  of  a  personal  promise  as 
security,  the  authority  proceeds  from  the  mort- 
^gor,  and  is  terminated  by  his  death.  Even 
m  England,  where  it  is  held  that  such  a  guar- 
anty IS  terminated,  not  by  the  death  or  the 
guarantor,  but  by  notice  of  his  death,  the 
knowledge  which  the  mortgagee  in  the  present 
case  had  of  the  death  of  the  mortgagor  would 
be  deemed  constructive  notice,  suttlcient  to  de- 
termine his  right  to  sell  on  the  faith  of  the  se- 
curity. Harriss  v.  Faxccett,  L.  R  15  Eq.  311, 
L.  R  8  Ch.  App.  866;  Coulthart^.  Clementson, 
~    Div.    -     "-    '-     -        - 


42,  47;  Lloyd^s  v.  Harper, 


L.  R.  5  Q.  B. 

L.  R.  16  Ch.  Div.  290-314,  319. 

Under  the  agreement  of  the  parties  the  plain- 
tiffs are  entitled  to  redeem  upon  th^  pavment 
of  $l,490;.with  interest  from  July  28, 1888,  and 
costs. 

Decree  accordingly. 


WYOMING  SUPREME  COURT. 


Chariea  V.  TRUMBLE,  Plff,  in  JBhr., 

TERITORY  OF  WYOMING. 

(..-.Wyo.  T....-) 

1.  On  a  trial  for  murder » where  every 
eirciimBtance  attending  the  killing  is 
proved*  the  jury  should  n^  be  fDstructea  to 
presume  malloe  ftom  the  fact  of  Intentional  kill- 

6  L.  R  A. 


iner  with  a  deadly  weapon.  It  is  for  the  Jury  to 
decide  from  all  the  facts  whether  the  kHUnir 
was  malicious,  gl  vingr  to  the  acouaed  the  presump- 
tion of  innoceace. 
8.  The  accused  is  nreramed  to  be  In- 
nocent until  his  {Tuilt  is  established,  and  the 
prosecutor  must  establish,  beyond  reasonable 
doubt,  every  element  of  ffuUt,  or  the  accused 
must  be  acquitted;  hence  the  burden  of  proof  is 
never  upon  the  accused. 


188a. 
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tliA  Indietaieiit   charges  the 

of  »  person  whose  name  is  to 

the  g^rand  Jnry  nnhnown*  and  the  prose- 
outer  offers  to  prove  that  it  was  impossible  for  the 
grand  jury  to  learn  the  name  of  the  deceased,  and 
this  testimony  is  excluded  on  the  objection  of  the 
aooused,  he  cannot  allege  error  by  reason  of  the 
absence  of  such  proof;  nor  will  his  conviction  be 
reversed  because,  at  ttd  trial,  a  witness  testiHed 
to  the  name  of  the  deceased,  particularly  where 
different  witnesses  gave  him  different  names. 
4.  Where  tlie  record  shows  the  presenec 
of  defbndantst  the  commencement  of  the  tri- 
al, and  states,  in  the  same  entry,  the  ealling  of  the 
Jury,  the  trial,  the  argument,  the  charge  of  the 
Judge,  the  exceptions  of  the  accused  by  his  counsel 
and  the  verdict,  the  record  sufficiently  shows  the 
presence  of  the  accused  when  the  verdict  was  re- 
eeived,  where  tt  is  not  claimed  that  the  defend- 
ant waa  not  actually  present  in  court. 

(June  0,1889.) 

ITRROR  to  the  District  Court,  First  District, 
£2  beld  in  and  for  the  Count v  of  Laramie,  to 
review  a  judgment  against  defendant  iD  a  pios- 
ecation  for  murder.    Beoer$ed, 

Statement  by  Com*  J.: 

Tbia  was  an  indictment  for  murder  ip  the 
first  degree,  cbarginf^  theplflintifT  in  error  with 
tbe  rourder  of  a  certain  person,  whose  name  was 
to  the  grand  jury  unknown.  The  evidence  up- 
on the  uial  tended  to  show  that  about  the  7tb  of 
October,  1886,  at  the  Town  of  Lusk,  in  the 
County  of  Laramie,  the  plaintiff  in  error  was 
acting  as  deputy  sheriff  and  marshal  of  the 
town.  That  he  ai  rested  the  deceased  upon 
suspicion  that  he,  with  others,  had  recently 
stolen  a  number  of  horses  from  parlies  in  John- 
aon  County.  While  the  deceased  was  in  his 
custody,  Trumble  claimed  that  the  deceased 
tnid  him  that  the  parties  having  the  horses  in 
charge  were  camped  about  four  miles  from 
town.  Trumble  thereupon  summoned  a  num- 
bf*r  of  tbe  citizens  as  a  posse  to  assist  him  in 
arresting  them  and  reclaiming  the  property. 
Tbe  deceased  was  put  in  a  buggy  to  guide  them 
to  the  Fpot,  and  Trumble  rode  on  ahead  to  find 
the  camp.  Trumble  returned,  and,  stating  that 
the  camp  was  not  in  the  vicinity  indicated  by  the 
di'ceasea,  procured  a  buirgy  whip,  dragged 
tbe  deceased  from  the  buggy  by  the  handcuffs 
which  he  had  on,  and  struck  him  several  blows 
with  the  whip  to  compel  him  to  reveal  where 
the  camp  was  situated.  The  deceased  appealed 
to  tbe  crowd  for  protection,  and,  upon  their 
protest  against  such  a  proceeding,  Trumble 
desisted  from  whipplnir  him.  The  entire  party 
returned  to  town,  and  the  deceased  was  turned 
over  to  other  parties,  to  be  kept  in  custody,  and 
was  kept  In  custody  of  one  person  and  another 
about  the  to.vn,  until  the  night  of  the 9th,  when 
tbe  I*  .ceased  was  in  Whittaker's  saloon,  still  In 
cu-.iody  and  handcuffed.  Trumble  inquired 
where  the  deceased  was,  and,  being  told,  went 
Into  the  saloon.  He  informed  the  deceased  that 
be  was  going  to  release  him,  and  took  off  the 
linndcuffs.  A  conversation  then  occurred  be- 
tween Trumble  and  the  deceased,  which  is 
aiated  with  slight  differences  by  various  wit- 
nc^sses,  all  of  them,  however,  substantially  agree- 
ing. Trumble  tolJ  the  deceased  he  was  now  a 
freeman,  and  asked  hfm  if  he  was  glad  of  it; 
•nd  deceased  said  he  was.  Trumble  asked  de- 
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ceased  if  he  would  take  a  drink  with  him,  and 
decea«ed  said  he  would.  Trumble  a«k('<l  htm 
if  he  was  a  friend  of  his  or  an  enemy.  Deceased 
replied  that  he  had  treated  him  so  that  he  could 
not  be  a  triend  to  him.  Some  other  conviTsa- 
tion  then  occurred  about  a  saddle  bclongioir  to 
deceased,  in  which  others  also  took  parL 
Trumb!e  again  asked  deceased  if  he  was  a  friend 
of  his,  and  deceased  said  he  whs  not.  Trumble 
asked  what  he  was  going  to  do  about  it,  and 
deceased  replied  that  be  did  not  know  ttiat  he 
was  goin;^  to  do  anything  about  it  Some  other 
conversation  then  occurred,  in  which  others 
took  part.  Trumble  again  repeated  his  ques- 
tion to  deceased,  whether  he  was  a  friend  or 
an  enemj^,  and  deceased  replied  that  he  was 
not  a  friend.  Trumble  drew  a  revolver,  and 
pointed  itat  tbedeceased,  working  the  hammer 
back  and  forth,  and  again  repeated  his  question, 
and  the  deceased  said:  '*I  will  have  to  be  a 
friend  to  you  now."  Trumble  then  told  the  de- 
ceased be  was  a  coward,  again  raised  his  pistol, 
and  asked  if  he  was  a  friend.  The  deceased 
said:  "Do you  want  the  truth?  Well,  Charley, 
I  don't  like  you,"  and  Trumble  immediately 
shot  him,  his  death  being  almost  instantaneous. 
Trumble  testified  that  deceased  had  threatened 
him,  and  that  he  was  afraid  of  him,  and  that 
immediately  before  the  shooting  deceased 
threw  his  nand  back  as  if  to  draw  a  pistol. 
The  jury  returned  a  verdict  of  guilty  of  murder 
in  the  first  degree.  The  defendant's  counsel 
presented  motions  for  a  new  trisl,  and  In  arrest 
of  judgment,  and  for  the  discharge  of  the  de- 
fendant 

Messrs,  James  J.  Rowon  and  William 

Ware  Peek  for  plaintiff  in  error. 

Mr.  Hug^o  Donselmann»  Atty-Oen.^  iat 
the  Territory. 

Com»  J,,  delivered  the  opinion  of  the  court: 
Numerous  errors  are  assigned  upun  the  reo- 
ord  in  this  case,  but  It  will  only  be  necessary 
for  us  to  specially  notice  a  part  of  them.  The 
court  charged  the  jury,  among  other  things, 
that  "  where  the  fact  of  killing*  purposely  by 
the  use  of  a  deadly  weapon  is  proved,  malice 
is  to  be  presumed,  unless  it  appears  from  all 
the  evidence  in  this  case  that  the  killing  was 
without  malice,  or  was  justifiable  or  excusa- 
ble." The  charge  of  the  court  is  a  monograph 
discussing  the  whole  law  of  the  case,  and  waa 
not  given  to  the  jury  by  separate  ini^tructions, 
each  setiinff  out  the  law  as  bearing  upon  a 
particular  phase  of  the  case,  and  the  principle 
above  announced  runs  through  the  entire 
cb  arge.  In  another  part  of  the  charge  the  court 
says,  in  defining  * 'manslaughter:"  '*  The  first 
part  of  this  definition  is  meant  to  cover  a  case 
when  the  killing  is  unlawful  and  intentional, 
but  where  the  circumstances  are  such  as  to  de- 
feat tbe  presumption  raised  by  law  as  to 
malice."  And  in  another  part  of  the  charge: 
"  If  you  find  the  killing  to  have  been  proved, 
and  that  defendant  did  the  killing,  if  the  prose- 
cution has  failed  to  prove  deliberation  and  pre- 
meditation beyond  a  reasonable  doubt,  the 
law  presumes  such  killing  to  be  murder  in  the 
second  decree,  in  the  absence  of  any  further 
evidence.  Tlie  burden  then  falls  upon  the  de- 
fendant to  show  either  that  such  killing  was 
justifiable  or  excusable,  or  that  it  was  attended 
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by  Buch  facts  as  would  limit  such  kilUn>?  to  the 
crime  of  maDsIaughter." 

The  principle  here  discussed  is  so  essential  in 
the  law  of  homicide,  so  all-important  as  affect- 
ing the  rights  of  a  defendant  upon  trial  for 
murder,  that  if  it  is  erroneously  stated,  and  the 
jury  misdirected  in  regard  to  it,  it  cannot  bo 
'doubted  that  the  case  should  be  retried  by  a 
jury  properly  instructed  upon  the  question. 
That  there  is  in  the  older  decisions  abundant 
precedent  for  such  statement  of  the  law  there 
can  be  do  question.  That  modern  legal  opin- 
ion has  exploded  the  fallacy  and  cleared  up  the 
confusion  which  produced  it, we  think  is  equally 
clear.  In  a  case  where  nothing  else  is  shown 
but  that  the  defendant  intentionally  killed  the 
deceased  by  the  use  of  a  deadly  weapon,  it 
may  perhaps  be  permissible  to  say  that,  such 
killing  bein^  proved,  malice  is  presumed.  But 
it  is  difficult  to  conceive  of  such  a  case.  It 
would  seem  that  in  all  cases  the  previous  rela- 
tions of  the  parties  to  the  transaction  would  at 
least  appear, — whether  they  were  friends,  or 
enemies,  or  mere  strangers.  This  is  especially 
true  under  our  law,  where  the  defendant  is  a 
competent  witness  on  his  own  behalf.  Even 
in  a  case  so  bare  of  facts  as  the  one  suggested, 
where  nothing  was  in  evidence  but  that  the  de- 
fendant killed  the  deceased,  and  that  they  were 
friends,  or  enemies,  or  mere  strangers,  it  would 
seem  to  be  palpably  improper  to  instruct  the 
Jury  to  presume  the  only  remaining  element 
necessary  to  constitute  defendant's  guilt,  upon 
proof  of  the  killing  alone,  when  the  case  was 
but  half  tried;  but  that  the  jury  should  be  di- 
rected that  it  was  their  duty  to  decide  from  all 
the  facts  of  the  case,  many  or  few,  whether 
the  killing  was  malicious,  ^ving  to  the  defend- 
ant the  presumption  of  innocence.  But,  if 
such  ar  instruction  is  permissible  in  certain 
case^,  it  is  not  applicable  here.  Here  every 
circumstance  attending  the  killing  was  known 
to  the  jury;  every  event  leading  up  to  the 
tragedy  was  fully  detailed.  Why  should  the 
jury  be  instructed  to  presume  malice  from  one 
fact  in  the  case  alone,  when  the  case  was  full 
of  facts  from  t^hich  they  might  and  ought  to 
form  their  opinion  upon  that  question? 

The  subsequent  part  of  the  charge—"  The 
burden,  then,  falls  upon  the  defendant  to  show 
either  that  such  killing  was  justifiable  or  ex- 
cusable,"— is  in  line  with  the  idea  first  an- 
nounced, and,  if  the  first  is  the  law,  follows 
necessarily  from  it.  But  if  the  defendant  is 
presumed  to  be  innocent  until  his  guilt  is  estab- 
lished, and  if  the  prosecutor  must  prove  every 
material  allegation  of  the  indictment— every 
element  of  guilt— beyond  reasonable  doubt, 
before  he  can  ask  for  a  conviction,  how  can  the 
burden  of  proof  upon  any  question  ever  fall 
upon  the  defendant?  If  the  burden  is  ever 
upon  him,  it  is  the  burden  of  proving  what? 
His  innocence  of  the  crime  charged,  or  his  in- 
nocence of  some  element  essential  to  constitute 
the  crime  charged.  But  unless  the  prosecutor 
establisbed  every  such  element  beyond  reasona- 
ble doubt  the  defendant  must  be  acquitted. 
Buch  an  exigency  in  the  prisoner's  defense  can 
only  arise,  then,  after  the  prosecution  had 
proven  the  defendant's  guilt  beyond  all  reason- 
able doubt,  and  the  proposition  would  be  thus 
Stated:  **  The  prosecution  having  proven  be- 
yond reasonable  doubt  that  the  defendant  is 
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guilty  of  murder  in  the  idlling  of  tbe  deceased, 
the  burden  then  falls  upon  the  defendant  to 
show  that  such  killing  was  justifiable  or  excusa- 
ble." The  statement  of  the  proposition  is,  of 
course,  its  refutation.  The  doctrine  that  the 
burden  never  falls  upon  the  defendant  does 
not  arise  infawrem  mta,  or  out  of  any  pity  or 
sympathy  for  the  prisoner,  but  it  arises  out  of 
the  nature  of  what  the  severely  power  volun- 
tarily undertakes  to  do  before  it  will  ask  a  con- 
viction for  crime  at  the  hands  of  a  jury. 

The  indictment  charges  the  defendant  with 
murder  of  a  certain  person,  whose  name  was 
to  the  ffrand  jury  unknown.  It  is  insisted  by 
counsel  for  plaintiff  in  error  that  the  name  of 
the  deceased,  as  shown  by  the  evidence,  was 
Charley  Miley,  and  that  the  grand  jury  knew, 
or  might  have  known  by  proper  inquiry,  that 
such  was  his  name.  They  insist  that  the  de- 
fendant cannot,  under  this  indictment,  be  con- 
victed of  any  crime  perpetrated  upon  Charles 
Miley,  and  move  that  the  defendant  be  dis- 
charged. If  the  point  were  well  taken,  the  ef- 
fect would  be  that  the  defendant  would  stand 
acquitted  of  the  murder  of  a  person  unknown, 
and  this  court,  under  the  statute,  would  deem 
it  its  duty  to  direct  that  he  be  held  to  await  ac- 
tion upon  his  case  by  the  grand  jury  for  the 
murder  of  Miley.  One  witness  upon  the  trial 
testified  that  the  name  of  the  deceased  was 
Charley  Miley,  that  he  learned  his  name  at  the 
coroner's  inquest,  and  afterwards  stated  it  to 
the  grand  jury.  Other  witnesses  testify,  how- 
ever, that  he  was  a  stranger  in  the  town,  and 
that  his  name  was  not  known.  He  is  usually 
designated  by  the  witnesses  as  '*the  prisoner, 
from  the  fact  of  his  having  been  held  in  cus- 
tody by  Trumble  about  the  time  of  tbe  killing. 
One  witness  states  that  he  understood  his  name 
to  be  Gilliand.  A  number  of  witnesses  state 
that  for  tbe  few  days  he  was  there  he  was  usu- 
ally called  *'  Red  Bill."  Another  states  that 
he  was  known  as  *'  Gunny-Sack  Bill."  Finally 
the  defendant  himself  upon  the  witness  stand 
states  that  his  name  was  Pete  Gilmore.  We 
think,  under  these  circumstances,  it  could  hard- 
ly be  held  that  the  name  of  the  deceased  was 
known  to  the  grand  jury,  or  that  it  was  a  mis- 
description to  designate  the  deceased  as  a  per- 
son whose  name  was  to  the  grand  jury  un- 
known. But  the  prosecuting  attorney,  findin^^ 
that  a  variance  in  this  respect  was  insisted  upon, 
at  the  close  of  the  evidence  upon  the  part  of 
the  Territory,  placed  upon  the  stand  the  former 
prosecuting  attorney,  during  whose  incum- 
bency the  indictment  was  found,  and  offered 
to  prove  by  him  that  he  was  present  in  the 
grand  jury  room,  and  heard  the  testimony, 
and  that  it  was  impossible  to  obtain  from 
the  witnesses  tbe  name  of  the  deceased.  This 
testimony  was  objected  to  by  defendant's  coun- 
sel, and  their  objection  sustained  by  the  court, 
and  they  cannot  now  complain  of  its  absence. 

It  is  further  urged  by  the  counsel  for  plain- 
tiff in  error  that  the  record  does  not  show  the 
presence  of  the  defendant  in  court  when  tiie 
verdict  was  received.  The  presence  of  the  de- 
fendant when  the  verdict  is  received  and  tlie 
jury  discharged  is  required  by  law,  and  it 
has  been  held  that,  if  these  things  are  done 
during  the  enforced  absence  of  the  defcndai  t 
in  a  capital  case,  the  verdict  is  a  nullity,  and  it 
operates  as  an  acquittaL    Upon  this  question 
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w«  aie  referred  specially  to  the  decision  in 
JMan  ▼.  State,  55  Ga.  521.  Nothing  more 
than  what  is  above  stated  is  there  decided.  In 
that  case  the  defendant  was  actually  absent 
from  court,  in  Jail,  when  the  verdict  of  guilty 
was  received  and  the  Jury  discharged.  It  was 
done  without  his  consent,  and  in  the  absence 
of  his  counseL'  There  are  no  such  circum- 
stances in  the  case  at  bar.  It  is  not  claimed 
that  the  defendant  was  not  present  in  court, 
but  it  is  urged  that  the  record  does  not  show 
his  presence;  that  this  is  fatal,  and  the  defend- 
ant ought  to  be  discharged. 

It  is  true  that,  the  dfefendant's  presence  in 
c»uTt  being  required  by  law,  the  record  ought 
to  show  it,  either  in  terms  or  by  necessary  infer- 
ence from  a  consideration  of  the  whole  record. 
1  Bishop.  Crim.  Proc.  §  1353. 

The  record  entry  of  June  17,  1887,  under 
the  title  of  this  cause,  recites  the  comine  into 
court  of  the  defendant  and  his  counsel;  the 
coming  in  and  calling  of  the  Jury,  and  the 
presence  of  all  of  them;  the  continuation  of  the 
trial  by  the  introduction  of  evidence:  the  argu- 
ment of  counsel,  and  the  charging  of  the  Jury 


by  the  court;  the  retirement  of  the  jury  tooon> 
aider  of  their  verdict;  the  exception  of  defendant 
by  his  counsel  to  the  charge  of  the  court;  and, 
finally,  the  return  of  the  jury  into  court  with 
their  verdict,  and  the  verdict  itself.  It  is  one 
entry,  and  the  first  recital  in  it  is  the  presence 
of  the  defendant.  There  seems  to  be  no  reason 
why  the  court  should  indulge  the  violent  pre- 
sumption that  the  defendant  had  at  some  time 
during  these  proceedings  been  taken  from  the 
court-room ,  and  not  returned  to  it.  The  record 
shows  the  presence  of  the  defendant  as  clearly 
as  it  could  be  made  to  appear  without  useless 
and  frivolous  repetitioDS  of  the  one  fact. 

These  are  the  only  errors  assigned  which  we 
deem  it  necessary  to  consider.  We  express  no 
opinion  upon  the  evidence.  Bark  as  may  be 
the  record  of  the  defendant's  guilt,  we  deem  it 
more  important  that  the  principles  governing 
such  cases  should  be  correctly  stated  than  that 
any  particular  individual  should  be  brought  to 
speedy  punishment,  however  guilty  he  may  be. 

Tfie  judgment  mU  be  reversed,  and  the  caee  re- 
mandedfor  a  new  trioL 


INDIANA  SUPREME  COURT. 


Jacob  STONER,  Appt. 

V. 

James  JL  RICE,  State  Auditor. 
(..-.Ind. ) 

!•  The  pm^Hshaee  fW>ni  the  g^oTemment 
<»f  laAd£  boMerln^  on  non-navlg^ble 


tnlaad  lakes,  divided  therefrom  In  the  survey 
by  a  meandering:  line,  and  desisrnated  as  a  frac- 
tional quarter  or  a  lot,  the  number  of  acres  of 
dry  land  being  given,  takes  aU  the  land  within 
the  full  subdivision  of  which  such  lot  forms  a 
portion,  including  that  part  beyond  the  meander- 
ing line  and  covered  by  the  water. 

8.   After  the  auditor  of  state  has  ap- 


NoTB.-.Pu2>Iie  lands,  nurveye,  meomder  lines, 

Meacder  lines  are  run  in  surveying  fractional  por- 
tions of  the  public  lands  bordering  upon  navigable 
rivei'S,  not  as  boundaries  of  the  tract,  but  for  the 
purpr^fie  of  defining  sinuosities  of  the  banks  of  the 
■tream,  and  as  the  means  of  ascertaining  the  quan- 
tity of  land  in  the  fraction  subject  to  sale,  and 
which  is  to  be  paid  for  by  the  purchaser,  bt,  Paul 
P.  B.  Co.  v.Schurmeier,  74  U.  S.  7  WalL  272  a»  L.  & 
ed.7i). 

Meander  lines  made  by  the  government  survey- 
ors are  not  to  be  considered  in  determining  the  ac- 
tual boundaries  of  lots  sold  by  the  government  as 
bounded  upon  rivers  or  other  navigable  waters. 
Fuller  V.  Dauphin,  14  WeeL  Bep.  361,  124  Dl.  642; 
Menaaba  Wooden  Ware  Co.  v.  Lawson,  70  Wis.  000; 
Steele  v.  Sanchez,  72  Iowa,  65. 

Where  the  lots  were  designated  by  their  numbers 
■a  specified  in  the  government  survey  and  plat, 
and  it  appeared,  from  the  field  notes  of  such  sur- 
vey, that  the  lines  of  the  lots  extended  to  and  from 
the  pond,  it  was  held  that  the  lots,  as  patented, 
extended  to  the  pond,  although  the  then  existing 
line  of  the  pond,  and  the  meandered  line  as  run  and 
marked,  may  have  differed.  Boorman  v.  Sun- 
nnchs,  42  Wis.  238w 

A  meandered  line  run  by  the  United  States  sur- 
veyor between  the  Mississippi  River  and  a  frac- 
tional quarter  section  of  land,  merely  for  the  pur- 
pose of  ascertaining  the  quantity  of  land  in  the 
fraction,  cannot  be  regarded  as  'a  boundary  line, 
where  no  monumenta  are  established,  and  where 
such  line  does  not  appear  upon  the  plats  in  the 
United  States  land-office;  but  in  such  case  the  river 
wUl  be  considered  as  the  boundary  line.  Houok  v. 
Tate8,82Ill«19«. 

Although,  as  to  pubUo  lands  of  the  United  States, 


a  meandered  line  is  generally  considered  as  foUow- 
ing  the  windings  of  a  stream,  yet  the  question 
whether  it  does  so  or  not  may  be  determined  by 
evidence  aliunde,    Lammers  v.  Nissen,  4  Neb.  245w 

Whether  in  a  survey  of  United  States  lands  the 
meander  lines  were  considered  as  they  generally 
are,  as  following  the  winding  of  streams,  is  a  ques- 
tion of  fact.    Bissell  v.  Fletcher,  19  Neb.  726. 

The  locality  of  the  shore  line  of  a  meandered 
river  at  the  time  of  the  government  survey  is  pure- 
ly a  question  of  fact.  Menasha  Wooden  Ware  Co. 
V.  Lawson,'7n  Wis.  600. 

Upon  a  question  of  boundary  In  the  case  of  Jack- 
son V.  Louw,  12  Johns.  2o5,  in  ejectment,  the  court, 
in  construing  a  provision  in  a  deed  in  these  words: 
"leading  to  the  creek  an({  thence  up  the  same  to 
the  southwest  comer  of  a  lot,"  etc.,  says:  **There 
can  be  no  doubt  but  this  lot  must  follow  the  creek 
upon  one  of  its  banks  or  through  the  middle.  This 
description  can  never  be  satisfied  by  a  straight  line. 
The  term  *up  the  same,*  necessarily  implies  that 
it  is  to  follow  the  creek  according  to  its  windings 
and  turnings,  and  that  must  be  the  middle  or  cen- 
ter of  It."  Brown  v.  Huger,  62  U.  S.  21  How.  820  a6 
L.  ed.  130). 

An  entry  of  government  land,  bounded  by  a 
meandered  line,  does  not  include  land  lying  at  the 
time  between  such  meandered  line  and  the  bank  of 
the  river.    Lammers  v.  Nissen,  supra. 

Where  there  is  a  boundary  upon  a  fixed  monu- 
ment which  has  width,— as  a  way,  stream  or  wall, 
even  if  the  measurements  were  only  to  the  side  of 
it,  the  title  to  the  land  conveyed  passes  to  the  line 
of  the  middle  of  the  monument.  Gould  v.  Eastern 
B.  Ck>.  2  New  Eng.  Bep.  595,  142  Mass.  86,  34  Alb.  L. 
J.  118,  citing  White  v.  Godfrey,  97  Mass.  472;  Clark 
y.  Parker,  106  Mass.  664;  Motley  v.  Sai^t,  119 
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nor.. 


i  made  »  partjr  to  » 
■nit  oriflrinally  oommeDoed  against  other  per- 
sona, and  pleaded  to  the  oomplalnt,  he  cannot 
avoid  the  Judgment  on  the  arround  that  be  repre- 
sents the  Btate,  and  that  the  State  cannot  be 
gii^d. 

(November  8, 1880.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  La  Porte  County 
overruling  a  demurrer  to  the  answer  in  an  ac- 
tion to  enjoin  the  sale  of  cenain  lands  alleged 
to  belong  lo  plHintiff.    Reversed. 

The  facts  sufficiently  appear  in  (he  opinion. 

Meeere,  John  H.  Bradley  and  L.  A. 
Cole*  for  appellant: 

Meander  lines  are  run  in  surveying  fractional 
portions  of  the  public  lands  bordering  upon 
navigable  rivers,  not  as  boundaries  of  the  tract, 
but  for  the  purpose  of  defining  the  sinuosities 
of  the  banks  oi  the  stream,  and  as  the  means 
of  ascertaining  the  quantity  of  land  In  the  frac- 
tion subject  to  sale,  and  ivhich  is  to  be  paid  for 
by  the  purchaser. 

8U  Paul  d  RROa.  ▼.  Pchurmeier,  74  U.  8. 
7  Wall.  272  (19  L.  ed.  74);  iychurmeier  ▼.  St. 
Pauldt  P.  B.  Co.  10  Minn.  82. 

The  government  did  not  sell  the  land  accord- 
ing to  the  meanderings  of  the  lake. 

See  Illinoie  db  M,  Canal  Trueieee  v.  /7a««n,  10 
Dl.  667;  Middletan  v.  Priiehttrd,  4  111.  610. 

If,  however,  the  meander  line  was  the  bound- 
ary as  shown  by  the  patent,  the  lake  or  river 


would  be  the  boundary  to  which  the  grantee 
would  take,  for  the  reason  that  the  meander 
line  must  follow  the  lake  or  stream  as  nearly 
as  possible;  and  it  is  not  the  intention  of  the 
government  to  leave  any  land  between  the  me- 
ander line  and  the  actual  water  kne. 

Hinto  V.  Delaney,  7  Or.  842. 

The  fact  that  the  meander  line  was  not  run 
exactly  on  the  water's  edge  would  not  vaiy  the 
rule. 

Starr  ▼.  Child,  20  Wend.  166.  See  also  Lvf€ 
V.  CarUy,  24  Wend.  461;  Ci?/rf  Bjyring  Irofi 
WoTke  ▼.  Tolland,  0  Cush.  492;  Koble  v.  Cun- 
ningham,  1  McMull.  Eq.  289;  Rose  v  FavH,  54 
Ind.  471;  mils  v.  Hamton,  4  Sawy.  195;  Quirk- 
silver  Min,  Co.  ▼.  Bicke,  4  Sawy.  688;  nyreytk 
V.  Smale,  7  Biss.  201;  Kravt  v.  Crawford^  18 
Iowa,  549;  Me^eer  v.  HereJiey,  42  Iowa,  856; 
June  V.  Purcell,  86  Ohio  St.  896;  Boortnan  v. 
Svnnuehs,  42  Wia  238;  ShvfekU  v.  Snauldina. 
87  Wis.  662. 

A  grant  of  land  bordering  on  a  stream  not 
navigable,  unless  restricted  ny  a  clear  and  un- 
equivocal declaration  to  the  contrary,  carries 
title  to  the  thread  or  center  of  the  stream,  and 
there  is  no  difference  in  regard  to  lakes. 

See  Indiana  v.  Milk,  1 1  Fed.  Rep.  889;  Clam- 
plain  dt  St.  U  R.  Co.  v.  Valentine,  19  Barb.  491; 
Dvtton  V.  Strong,  66  U.  S.  1  Black,  28  (17  L. 
ed.  29);  Cobb  v.  Davenport,  82  N.  J.  L.  869; 
Smith  V.  Rochfetcr,  92  N.  Y.  468;  Ledvard  v. 
Ten  Eyek,  86  Barb.  102;  Ridgtoay  v.  Ludlow,  68 


Mass.  £81;  Walker  v.  Boynton,  120  Mass.  848;  Peck 
V.  DennlstOD,  12 1  Mass.  17.  See  Sleeper  v.  Laoonla, 
60  N.  H.  801;  Taylor  v.  Blake,  6  New  Enff.  Bep.  61, 
M  N.  H.  802. 

Oovemment  Issulnir  patents  for  the  lots  men- 
tioned under  surveys,  as  shown  by  plats,  is  bound 
by  the  plats,  and  patentees  take  to  the  body  of 
the  river,  altbouffh  in  fact  there  Uiy  opposite  the 
lota,  and  between  the  main  hind  and  the  body  of 
the  river,  a  strip  of  land  which  might  in  fact  be  an 
Island,  and  the  title  to  such  strip  passes  to  the  pa- 
tentees. St.  Paul,  8.  &  T.  F.  B.  Co.  v.  Fhrst  Div. 
fit.  Paul  ft  P.  K.  Co.  86  Minn.  8L 

Lend  described  In  a  deed  as  bounded  on  the  bank 
of  a  river  not  navigable,  or  by  lines  running  to  a 
stake  or  tree  standing  on  the  bonk,  and  thence  up, 
down,  on  or  by  the  river  to  another  monument  on 
the  bank,  extends  to  the  thread  of  the  stream. 
The  doctrine  is  founded  on  the  presumption  that 
such  was  the  intention  and  understanding  of  the 
parties.  The  mere  fact  that  the  distances  and  the 
quantity  of  land  conveyed  are  greater  under  this 
ooDfftrucUon  than  those  named  in  the  deed  is  not 
Bufflclent  to  overcome  the  presumption.  Bix  v. 
Johnson,  6  N.  B.  680;  State  v.  Canterbury,  £8  N.  H. 
196, 216 ;  Woodman  v.  Spencer,  64  N.  H.  607, 611,  618; 
Sleeper  v.  Laconia  and  Taylor  v.  Blake,  supra; 
Newhall  v.  Ireson,  8  Cush.  506.696;  Oould  v.  Eastern 
B.  Co.  8  New  Eng.  Bep.  606, 148  Mass.  8r>,  89;  Berridge 
V.  Ward,  10  a  a  N.  S.  400:  St.  Qair  Co.  7.  Lovlng- 
f  ton,  90  U.  S.  83  Wall.  46, 64  (28  L.  ed.60, 68);  Blent  v. 
Taylor,  6  New  Eng.  Bep.  192, 64  N.  H.  489. 

Where  the  government  meander  line  along  the 
bank  of  a  navigable  slough  along  the  Mississippi 
River  was  not  made  or  given  on  the  map,  but  sim- 
ply preserved  in  the  field  notes,  the  grant  was  to 
the  middle  of  the  slough.  Fuller  v.  Dauphin,  14 
West.  Rep.  861, 184  lU.  648. 

The  water  boundary,  though  run  by  course  and 
distance,  would  be  controlled  by  the  actual  course 
of  the  shore,  and  would  pass  the  right  to  the  prop- 
erty to  low-water  mark.  I^«noh  ▼•  Bankhead,  11 
Grattiai 
6L.aiL 


Land  adjoining  a  creek  was  described  in  a  patent 
of  the  United  States  as  bounded  on  the  8ide  of  the 
creek  by  a  line  meandering  from  a  point  in  its 
center,  down  the  center  a  certain  distance  to  a 
station  on  the  bank,  and  tbenoe  a  further  distance 
to  another  station,  and  so  on,  from  station  to  station 
on  the  bank,  according  to  various  onurses  and  dis- 
tances, to  a  point  where  the  line  left*the  creek.  It 
was  held  that  the  creek  constituted  the  boundary 
of  the  land,  and  that  the  courses  between  the 
stations  only  Indicated  the  general  direction  of  the 
stream,  bdng  points  fixed  by  the  surveyor  to  en- 
able him  to  compute  the  amount  lying  between  the 
creek  and  the  other  boundaries.  Quicksilver  Min. 
Co.  V.  Hicks,  4  Sawy.  688:  Hills  v.  Homton,  Id.  196. 

Flats  In  front  of  the  lots  conveyed  pass  by  the 
deeds,  because  they  were  in  the  harbor,  although 
the  quantity  of  land  conveyed  and  the  lenirth  of 
the  lines  would  have  been  satisfied  by  applying 
them  to  the  upland  alone.  Mayhew  v.  Norton,  17 
Plclc  867:  Brown  v.  Huger,  68  U.  8.  81  How.  880  (16 
L.  ed.  180). 

The  most  material  and  certain  calls  must  control 
those  that  are  less  material  and  certain.  A  call  for 
a  natural  object,  as  a  river,  a  known  stream,  or  a 
spring,  or  even  a  marked  tree,  shall  control  both 
coune  and  distance.  Newsom  v.  Pryor,  80  U.  8. 7 
Wheat  10  (6  L.  ed.  388). 

Wherever  natural  or  permanent  objects  are  em- 
braced in  the  calls,  these  have  absolute  control,  and 
both  course  and  distance  must  yield  to  their  In- 
fluencei  Morrow  v.  Whitney,  96  U.  8. 661  (84  L.  ed. 
466);  Brown  V.  Huger,  68  U.  8. 81  How.  806  06  L.  ed. 
186». 

Asurvey  called  for  a  tree  on  the  bank  of  ariver, 
and  thence  down  the  river  by  ooursas  and  distancea 
to  the  place  of  beginning.  It  was  held  that  there 
was  no  doubt  of  the  Intention  of  the  surveyor  to 
make  the  river  a  boundary,  although  the  oomen 
were  fourteen  perches  from  the  river.  Grant  ▼• 
White,  68  Pa.  27L 

Title  to  lands  lx>unding  on  navigable  wateni 
See  Fulmar  V.Williams,  1  L.B.A.  608,  fioCs»  US  PaJfL 
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iDd.  848;  Btee  ▼.  Buddiman,  10  Mich.  125;  New- 
kail  ▼.  Ireton,  8  Cusb.  096.  See  also  Moody  ▼. 
Pofmer,  60  Cal.  81;  Netoeon  ▼.  iy^^  20  U.  S. 
7  Wbeat  7  (6  L.  ed.  882);  Oox  v.  M-^^if^.  88 
Pa.  124;  Vanee  ▼.  i^<?r0,  24  Cal.  48ff;  Maj/o  ▼. 
JToeMia;,  88  Cal.  442;  Serrano  v.  Eatoson,  47 
Cal.  62;  ^f^odk  y.  Spragtte,  64  Cal.  266;  Thomas 
▼.  AUten,  18  Me.  888;  Broton  ▼.  OUments,  44  U. 
8.  8  How.  671  (11  L.  ed.  767);  B^<e9  ▼.  lUinoii 
Cml.  R  Oo,e»V.B.  1  Biack,  207  (17  L.  ed. 
160);  chapman  ▼.  Pt>laek,  70  CaL  487;  Forsyth 
▼.  i8^iui20,  7  Bias.  201;  StaU  y.  P&rtsnunith  JSa9. 
Bank,  4  West.  Rep.  626,  106  Ind.  486. 

If  the  patent  to  Cabbell  passed  tb^  lake  bed, 
Deither  the  Act  of  Oongress  of  1850,  nor  tbe 
■uryey  and  plat  pursuant  thereto,  nor  tbe  pat- 
ent to  tbe  State  In  18b6,  can  in  any  manner 
affect  tbe  title  of  tbe  appellant  - 

Lindsey  y.  liawes,  67  U.  S.  2  Black,  664  (17 
L.  ed.  266). 

Mr.  Louis  T.  niehener,  AUy-Oen.,  for 
appellee. 

Old0»  J.,  deliyered  tbe  opinion  of  tbe  court: 

Tbe  question  in  this  case  involycs  tbe  title  to 
tbe  bed  of  a  fresh-water  lake  situated  in  tbe 
N.  i  of  sec.  8  in  T.  86  N.  of  R.1  W.in  La  Porte 
County.  This  question  arises  on  demurrer  to 
tbe  appellee's  answer  to  tbe  complaint.  Tbe 
lake  18  not  nayigable.  Tbe  principal  part  of 
tbe  lake  is  situated  in  tbe  N.  W.  i  of  said  sec- 
tion, a  smallporUon  extending  into  the  N.  W. 
i  of  tbe  N.  £.  i  of  said  section,  and  a  small 
portion  extendins:  into  the  8.  W.  i  of  tbe  N. 
£.  i  of  said  section. 

There  are  80.72  acres  of  dry  land  situate  In 
the  S.  i  of  tbe  K.  W.  i  of  said  section,  lying 
to  tbe  west  and  south  of  said  lake  and  desig- 
sated  by  tbe  goyemment  survey  as  lot  4.  There 
are  61.83  acres  of  dry  land  situate  in  tbe  N.  i 
of  tbe  N.  W.  i  of  said  section  lying  to  tbe 
north  and  west  of  said  lake,  and  designated  by 
tbe  goyemment  survey  as  lot  8:  and  there  are 
84.45  acres  of  dry  land  in  the  N.  W.  i  of  tbe 
K.  E.  i  of  said  section,  lying  east  of  said  lake, 
designated  by  tbe  government  survey  as  lot  1. 

The  appellant  owns  these  three  lots,  viz.: 
lots  1,  8  and  4,  deriving  his  title  by  mesne con- 
TC}  ances  from  the  United  States  prior  to  1884, 
and  by  virtue  of  such  conveyances  and  owner- 
abip  Claims  to  own  and  have  the  title  to  tbe 
land  beneath  tbe  water  of  tbe  lake.  On  tbe 
contrary,  it  is  contended  by  tbe  appellee  that 
by  Bucn  conveyances  tbe  appellant  only  ac- 
quired title  to  tbe  dry  land;  that  the  meandered 
line  around  the  borcier  of  such  lake  constitutes 
tbe  boundary  line  of  appellant's  land;  and,  act- 
ing; upon  this  theory,  the  appellee,  in  the  year 
1864,  procured  a  survey  of  the  lake  within  the 
meandered  line  to  be  made  by  tbe  general  gov- 
ernment and  platted  as  lots  6  and  6,  and  such 
survey  and  plat  was  made  by  tbe  commissioner 
of  the  General  Land  OfBoe,  who  is  ex  officio 
surveyor-general  of  Indiana,  and  the  same  was 
adopted  and  approyed  by  the  Secretary  of  the 
Interior,  and  also  procured  a  patent  to  be  issued 
by  the  United  States  to  tbe  State  of  Indiana  for 
tbe  same  on  March  17,  18^. 

The  conclusion  we  baye  arrived  at  Is  that 
Ibe  owners  of  lands  bordering  on  non- navig- 
able inland  lakes  such  as  the  one  described  m 
this  case,  when  tbe  subdivisions  of  tbe  land  are 
•uryeyed  by  nuiniDg  a  meander  line  between 
eL.R.A. 


tbe  dry  land  and  tb«  water  to  ascertain  tbe 
numlier  of  acres  of  dry  land,  and  designating 
such  subdivision  as  a  fractional  quarter  or  a 
lot,  glying  the  number  of  acres  of  dry  land, 
takes  tbe  title  to  all  tbe  land  contained  within 
tbe  subdivision;  that  is  to  sav,  he  takes  as  a 
riparian  owner,  and  his  title  includes  and  he 
owns  tbe  land  beneath  tbe  lake  far  enough  be- 
yond the  meandered  line  and  water's  edge  to 
make  out  tbe  full  subdivision  in  which  bis 
land  is  so  situated.  As  in  this  case,  the  N.  W. 
^  of  tbe  N.  E.  i  is  surveyed  and  designated  as 
lot  1.  Tbe  purchaser  of  lot  1  acquires  title  to 
all  tbe  land  situate  within  tbe  boundary  line  of 
tbe  said  N.  W.  i  of  the  N.  £.  i  of  said  section 
as  tbe  same  is  platted  by  tbe  government;  and 
by  tbe  suryey  all  the  land  situate  in  the  N.  ^ 
of  the  N.  W.  i  of  said  section  was  designated 
as  lot  8,  and  the  purchaser  of  lot  8  acquired 
Utle  to  all  tbe  land  in  said  N.  i  of  said  N.  W. 
i  of  said  section,  wbelbor  a  part  of  it  be  cov- 
ered with  water  and  constitute  a  part  of  an  in- 
land lake,  or  part  of  it  be  dwamp;  and  tbe  same 
is  true  in  regard  to  tbe  S.  i  of  the  N.  W.  i,  des- 
ignated as  lot  4.  The  survey  included  aU  the 
land;  and  when  a  portion  of  a  sut>di vision  was 
covered  with  water  such  portion  was  mean- 
dered to  determine  the  amount  of  dry  land,  and 
the  meandered  line  does  not  constitute  a  bound- 
ary line. 

It  is  contended  that  tbe  riparian  owner  border- 
ing on  a  non-navigable  lake,  like  a  river,  takes 
to  tbe  thread  or  center  of  the  lake.  This  rule 
is  impracticable  when  applied  to  lakes.  Sup- 
pose the  lake  to  be  round,  or  nei^ly  so,  with 
riparian  owners,  as  there  would  be,  on  the 
north,  south,  east  and  west  of  it,  this  rule  could 
not  be  applied;  whUe  the  rule  we  have  laid 
down  is  practicable,  and  we  think  tbe  proper 
rule  to  be  applied  in  cases  of  this  charar^ter.  To 
bold  that  the  meanderpd  line  constitutes  tbe 
boundary  would  be  against  the  ^at  weight  of 
authority.  Indeed  the  authorities  are  umost 
unanimous  against  such  a  doctrine.  The  weight 
of  recent  authorities  is  to  tbe  effect  that  the 
owner  of  tbe  bank  owns  to  the  center  of  the 
body  of  non-navigable  water,  at  least,  whether 
it  be  a  lake  or  river,  and  that,  as  a  lake  general- 
ly dries  up,  the  owners  of  the  banks  become 
tbe  owners  of  the  bed,  each  to  the  center  there- 
of. But  we  are  unable  to  find  a  case  parallel 
with  the  one  under  consideration,  or  where 
the  doctrine  has  been  applied  to  a  lake,  like  tbe 
one  in  question  or  many  of  tbe  lakes  within 
this  State.  Where  tbe  body  of  water  is  a  running 
stream,  being  a  narrow  rivulet  at  its  head,  and 
growing  larger  and  widening  until  it  enters 
fnto  another  stream  slill  larger,  or  where  it 
is  a  long  narrow  body  of  water,  there  is  .no 
trouble  of  applying  this  doctrine;  but  when  the 
body  of  water  is  surrounded  by  land  and  al- 
most circular  in  form,  covering  a  quarter  or 
half  section  or  more  of  land,  with  ripaiian 
owners  on  either  side,  we  cannot  say  that  tbe 
owners  on  tbe  east  and  the  west  would  t»ke  to 
tbe  exclusion  of  those  on  the  north  and  8ou:h, 
nor  tiee  versa;  nor  would  it  do,  as  it  seems  to 
us,  to  apply  a  doctrine  that  would  require  the 
running  of  diagonal  lines  between  the  various 
owners,  each  reaching  to  the  center  of  the  lake. 
The  true  doctrine  to  apolv  in  the  disposition 
of  such  land  as  is  coverea  by  the  body  of  such 
lakes,  we  think,  is  that  tbe  government  in  mak- 
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ing  surveys  included  in  such  surrev  all  the 
laud  witbm  tie  district  surveyed,  and  if  there 
-was  a  lake  or  lar^e  pond,  which  covered  a  part 
•f  a  subdivision,  it  was  meandered  out,  and  the 
dry  land  in  such  subdivision  desi^ated  as  a 
fractional  subdivision  or  lot;  that  in  the  purchase 
of  such  fractional  subdivision  or  lot  the  pur- 
chaser took  title  to  it  as  a  riparian  owner, 
with  the  rieht  to  the  land,  as  the  water  receded, 
within  the  Doundary  lines  of  the  subdivision 
conveyed  to  the  purchaser.  In  other  words, 
the  purchaser  acquired  title  to  all  the  land 
within  the  subdivision,  though  it  was  described 
as  a  fractional  subdivision  or  lot.  The  author- 
ized survey  divided  all  the  land  within  the  dis- 
trict into  subdivisions,  and  if  by  reason  of 
water  upon  a  tract  of  the  land,  a  portion  of  it 
was  regarded  at  the  time  as  worthless  and  un- 
salable, there  was  a  meander  line  run  to  ascer- 
tain the  amount  of  dry  land,  and  such  subdivis- 
ion was  designated  as  fractional  subdivision  or 
lot;  and,  although  thus  described,  thesale  passed 
title  to  the  whole  subdivision. 

There  are  two  decisions  of  this  court  support- 
inff  this  doctrine.  Edwards  v.  Ogle,  76  Ind. 
302;  and  in  the  case  of  State  v.  Portsmouth  Sav. 
Batik,  106  Ind.  435,4  West.  Rep.  526,  the  court 
says:  "Without  entering  upon  a  review  of  the 
numerous  cases  upon  the  subject  of  riparian 
rights,  we  are  very  clear  that  the  deeds  or  pat- 
ents from  the  State  to  Dunn  and  Condit  carried 
to  them  no  more  of  the  swamp  and  overflowed 
lands  than  were  included  in  the  several  sur- 
veyed subdivisions  bounded  by  the  lake." 

Upon  the  general  question  of  riparian  rights 
we  cite  Boorman  v.  Sunnuehs,  42  Wis.  5;33; 
Bice  V.  Ruddiman,  10  Mich.  125;  Jones  v. 
Johnston,  50  U.  S.  18  How.  156  [15  L.  ed.  8281; 
Banks  v.  Ogden,  69  U.  8.  2  Wall.  57  [17  L.  ed. 
8181:  8t,  Clair  Co,  v.  Lovingston,  90  U.  8.  28 
Wall.  46  m  L.  ed.  591;  Murry  v.  Sermon,  1 
Hawks,  56:  MunidpaUty  No,  fS  v.  Orleans  Got- 
ton  Press,  18  La.  122;  Beldingy.  State,  25  Ark. 
815;  tUdgwavY,  Ludlow^  58  Ind.  248;  Rossy. 
^tM^,64Ind.  471;  Pere  Marquette  Boom  Co.y. 


Adams,  44  Mich.  404;  Richardson  v.  Prentiss, 
48  Mich.  92. 

The  further  question  is  presented  in  the  case 
that  the  State  claims  title  to  the  land,  and  it 
cannot  be  sued  either  directly  or  by  any  action 
in  relation  thereto  against  the  appellee,  as  ath 
ditor  of  state.  The  action  was  originally  com- 
menced against  one  Simeon  Harness  and  Wil- 
liam Everhart,  sheriff  of  La  Porte  County, 
alleging  ownership  in  the  plaintiff,  and  that 
the  auditor  of  state  had  executed  a  lease  to 
Harness,  and  that  the  auditor  of  state  had  is- 
sued a  warrant  to  the  sheriff  of  said  LaPorte 
County,  commanding  said  sheriff  to  dispossess 
said  appellant,  and  to  place  said  Harness  in 
possession;  and  afterwards  the  auditor  of  state 
came  into  court  and  answered  to  the  complaint, 
and  the  cause  was  dismissed  as  to  the  other 
parlies.  The  auditor  of  state  was  suing  to  dis- 
possess the  appellant  of  the  land,  and  he  bad  a 
right  to  have  his  title  settled  and  to  continue  in 
possession;  and  after  he  had  commenoed  suit 
against  the  occupant  the  auditor  of  state  ap- 
peared and  was  made  a  party  to  the  suit  and 
pleaded  to  the  complaint,  and  he  cannot  now 
avoid  a  judgment  on  the  ground  that  he  rep- 
resents the  State,  and  the  State  claims  title  to 
the  land,  and  cannot  be  sued  either  directly  or 
indirectly.  State  v.  Washington,  101  Ind.  69; 
State  V.  Portsmouth  Sav.  Bank,  supra. 

As  the  cause  was  commenced,  it  involved  a 
litigation  between  two  parties  claiming  a  right 
to  the  land, — one  claimmg  title  by  mesne  con- 
veyances from  the  Unitea  States,  and  the  other 
by  lease  from  the  State.  The  title  to  the  real 
estate  in  question  having  passed  from  the 
United  States  to  the  appellant  by  mesne  con- 
veyances prior  to  the  issuing  of  the  oaten t  for 
the  same  to  the  State,  the  State  took  no  title; 
and  it  follows  therefrom  that  the  court  erred  in 
overruling  the  demurrer  to  the  defendant's 
answer. 

Judgment  reversed,  at  appdlee's  costs,  with 
instructions  to  the  court  below  to  sustain  ^e 
demurrer  to  the  answer. 
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George  W.  ANDERSON,  Jr.,  Appt, 

V. 

J.  F.  JETT  et  aL 

(....Ky. — ) 

1.  An  a^preement  between  owners  of  ri- 
val steamboats  to  dlTlde  profits  of  the 

business  in  a  certain  proportion  without  creatingr 
anj  partnership  or  any  other  duty  or  obligation 
towards  each  other,  and  that,  in  case  either  party 
sells  his  boat  for  the  purpose  of  groing  out  of  busi- 
ness, he  shall  not  engrage  in  it  again  for  one  year, 
is  void  on  grounds  of  public  policy  as  an  attempt 
to  prevent  competition  In  business. 
2«  If  the  object  of  a  contract  is  to  pre- 
vent or  impede  fk*ee  and  fSair  competi- 
tion in  trade,  and  it  may  in  fact  have  that  ten- 
dency, it  is  void  as  being  against  public  poUoy. 

(December  12, 1880.) 


Non.-«ee  Leslie  v.  Lorlllard,  1  L.  R.  A.  46A,  UO 
N.  Y.  618. 
eL.R.A. 


APPEAL  bj  plaintiff  from  a  Judfnnent  of 
the  Circuit  Court  for  Carroll  County  sus- 
taining a  demurrer  to  the  petition  in  an  action 
brought  to  recover  damages  for  an  alleged 
breach  of  a  contract  not  to  engage  in  a  certain 
trade.    Affirm^, 

The  case  sufficiently  appears  in  the  opinion. 

Messrs,  Masterson  A  Gaunt  for  appel- 
lant. 

Messrs.  J.  A.  Donaldson  and  Thomas  J. 
McElrath,  for  appellees: 

The  contract  sued  on,  the  purpose  of  which 
was  to  secure  a  monopoly  of  the  trade,  is  void 
as  against  public  policy. 

Stanton  v.  Allen,  5  Denio,  484,  49  Am.  Dec 
288;  Hooker  v.  Vandewater,  4  Denio,  849,  47 
Am.  Dec.  258;  Metzser  v.  Cleveland,  8  Ind. 
Law  Mag.  42,  Greenhood,  Pub.  PoL  658. 

Bennett.  tTI,  delivered  the  opinion  of  ihs 
court: 
The  steamboats  Blue  Wingand  Hornet  wera^ 


See  alHo  7  L.  H.  A.  4(5;  8  L.  U.  A.   440. 
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prior  to  the  15tlj  day  of  September,  1885,  Tirals 
ID  tbe  frei;;ht  and  passenger  trade  on  tbe  Ken- 
tucky Uivcr;  rather,  they  were  rivals  as  public 
carritrs  on  said  river.  On  the  15th  a>»y  of 
September.  1885,  the  appellant,  George  W.  An- 
dei  son,  as  the  sole  owner  of  the  Blue  Wing, 
and  Silas  F.  Douthitt,  on  behalf  of  the  appel- 
lees and  himself,  as  the  controlling  and  manag- 
ing owner  of  the  Hornet,  entered  mto  a  written 
agreement  by  which  it  was  agreed  that,  in  or- 
der to  prevent  the  rivalry  that  then  existed  be- 
tween said  boats  in  said  carrving  business,  and 
tbe  consequent  reduction  of  freight  and  passen- 
ger charges  below  a  fair  compensation,  the  said 
boats  should  thereafter  share  in  the  net  profits 
earned  by  each  in  the  proportion  of  62^  per 
c.eu%  to  the  steamboat  Hornet,  and  STiper  cent 
to  the  steamboat  Blue  Wing;  that  each  boat 
should  bear  its  own  running  and  other  expenses, 
and,  incase  tbe  owner  or  owners  of  either  boat 
should  sell  the  same,  such  owner  or  owners 
should  replace  the  same  with  another  boat,  iust 
as  good,  to  be  run,  and  the  net  profits  divided, 
as  before;  or,  if  the  owner  or  owners  of  either 
boat  should  sell  it,  with  a  view  of  going  out  of 
the  trs'ie,  notice  thereof  should  be  given  to  the 
ow^er  or  owners  of  the  other  boat,  and  the 
ci^-ner  or  owners  so  selling  should  not  come 
into  the  trade  again,  either  directly  or  indirect- 
Ij.  within  one  year  thereafter;  that  the  steam- 
y-^Ai  Hornet  was  sold  by  the  said  Douthitt,  with 
the  view  of  going  out  of  the  trade;  that  he  gave 
proper  notice  of  that  fact;  that  the  app<»]]ant, 
by  reason  of  said  sale  and  notice,  purchased 
the  steamboat  Kerr,  to  take  the  place  of  the 
steamboat  Hornet;  that  with  the  Kerr  and  Blue 
Wing  the  appellant  was  doing  a  thriving  and 
profitable  business,  which  was  interrupted  and 
destroyed  by  said  Douthitt,  contrary  to  the 
agreement,  bringing  the  Hornet  into  the  trade 
again,  as  a  competitor  for  freight  and  passen- 
gers, which  competition  had  the  effect  to  de- 
stroy the  appellant's  profitable  business,  by 
winch  he  was  damaged,  etc.  The  case  is  here 
on  appeal  from  the  circuit  court  sustaining  a 
demurrer  to  the  appellant's  petition  and  amend- 
ed petition. 

It  is  to  be  observed  that  the  respective  own- 
ers of  these  boats  entered  into  no  partnership 
in  bnsioess.  The  property  rights  and  respon- 
sibilities of  the  owner  or  owners  of  each  boat 
remained  as  before  the  arrangement  was  en- 
tered into.  Neither  assumed  any  duty  or  ob- 
ligation in  reference  to  the  other  that  he  was 
not  under  before  tbe  agreement  was  entered 
into,  except  that  of  pooling  the  net  profits 
earned  by  each,  and  dividing  them  in  certain 
prt»portions;  but  neither  party  was  nnder  any 
obligation  to  the  other  party  to  run  his  boat  for 
as  much  as  a  single  day.  Neither  party  was 
under  any  oblicration  to  the  other  to  keep  his 
boat  well  manned,  or  in  good  and  clean  condi- 
tion. The  only  tie  common  to  both  was  that 
of  dividing  the  net  profits  of  each  boat.  There 
was  a  strong  stimulation  to  increase  the  net 
profits  by  means  other  than  that  of  popular  fa- 
vor springing  out  of  efficient  steamboat  facili- 
ties and  close  attention  to  the  business  of  ship- 
ping for  reasonable  charges  and  courteous 
attention  to  passengers  at  reasonable  fare.  Also, 
under  this  agreement,  there  was  no  incentive 
for  each  boat  to  run  the  trade,  if  one  boat  could, 
perchance,  do  all  the  business,  thoufb  only 
eiuRA. 


"after  a  sort.**  It  was  to  the  Interest  of  each 
for  the  other  to  lie  up,  thereby  saving  expen- 
ses and  increasing  the  net  profits;  ana  another 
feature  detrimental  to  the  public  interest  con« 
sists  in  the  fact  that  they  were  not  only  do* 
prived  of  frequent  means  of  shipment  and  pas- 
senger travel,  but  subjected  to  extortionate 
charges.  Why  so?  Because  there  is  no  com- 
petition in  the  trade,  nor  likely  to  be  any;  for 
by  this  combination  there  lies  another  boat  al 
the  wharf,  ready,  according  to  the  written  ob- 
nation,  to  appear  in  the  trade,  and  cut  tho 
prices  of  freights  and  passa^  below  livinff 
prices,  as  long  as  such  competition  could  hold 
out.  It  is  the  competition,  or  fear  of  compe- 
tition, that  makes  these  carriers  efi^cient,  at- 
tentive, polite  and  reasonable  in  charges.  Ke- 
move  competition,  or  the  fear  of  it,  and  they 
become  extortionate,  inattentive,  impolite  and 
negligent. 

The  writing  sued  on  by  the  appellant  tends 
to  inspire  just  such  state  of  case.  It  is  said 
that  neither  was  bound  to  charge  the  same  na 
the  other.  That  is  true;  but  either  could  ^tort 
with  impunity,  and  the  other  would  be  an  equal 
recipient  of  the  fruit  of  the  extortion.  There 
would  be  no  motive  power — rivalry  in  trade^ 
to  circumvent  the  extortion.  On  the  contrary^ 
self-interest  would  promi)t,  not  onl^  tlie  en- 
couragement of  the  extortion,  but  an  imitation 
of  the  nefarious  example.  It  is  true  that  their 
contract  did  not,  in  so  many  words,  bind  them 
to  any  given  charges;  but  it  made  it  to  the  in- 
terest of  each,  not  only  to  charge,  but  to  en- 
courage and  sustain  tbe  other  in  charges  that 
would  amount  to  confiscation.  Why?  Tha 
facts  alleged  in  the  petition  doubtless  stated  as 
modestly  as  the  draughtsman  could  show  that 
the  combination  was  exceedingly  profitable,  and 
entirely  unfriendly  to  free  and  untrammeled 
competition.  This  combination  was  more  than 
that  of  a  combination  not  to  take  freight  or 
passengers  at  less  than  certain  prices.  In  such 
case,  the  combiners  have  to  furnish  adequate 
means  of  transportation,  and  efficient  and  polite 
officers,  and  confine  themselves  as  nearly  aa 
possible  to  the  sum  agreed  upon,  in  order  to 
secure  the  trade,  or  a  reasonable  portion  of  it; 
but  here,  by  reason  of  tbe  agreement,  there  is 
no  incentive  to  competition.  Inefficient  means 
of  transportation,  unskilled  or  inattentive  offi- 
cials, are  no  drawback  to  either  boat.  Its  share 
of  the  profits  come  notwithstanding.  The  coal 
merchant  whose  only  means  of  transportation 
is  by  the  Kentucky  River  may  not  be  able  to 
compete  with  his  rivals  in  ousiness,  if  com- 
pelled to  pay  exorbitant  freight  charges;  or.  if 
such  competition  should  not  exist,  the  consum- 
er of  his  coal  would  be  taxed  these  charges. 
So  with  the  merchants;  and  more  pitiable  than 
all  the  rest  would  be  the  condition  of  tbe  agri- 
culturist whose  only  means  of  transportation 
would  be  by  said  river.  Rivalry  is  the  life  of 
trade.  The  thrift  and  welfare  of  the  people 
depend  upon  it.  Monopoly  is  opposecf  to  it, 
all  along  the  line.  The  accumulation  of  wealth 
out  of  the  sweat  of  honest  toilers  by  means  of 
combinations  is  opposed  to  competing  trade  and 
enterprise.  That  public  policy  that  encourages 
fair  dealing,  honest  thrift  and  enterprise 
among  all  the  citizens  of  the  Commonwealth, 
and  is  opposed  to  monopolies  and  combinations, 
because  unfriendly  to  such  thrift  and  enterprise. 
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declnres  all  combfnations  wbose  oblecili  to  de- 
stroy or  impede  free  oompetitloD  between  the 
several  lines  of  business  engaged  in  utterly 
Tuid.  Tlie  combination  or  agreement,  wbet  lier 
or  not  in  the  particular  instance  it  bas  the  de- 
sired effect,  is  void.  Tbe  vice  is  in  tbo  com- 
l)'"«t|nn  or  agreement.  The  practical  evil 
€U«clul  the  cuuiUuauoA  only  demonstrates  its 


character;  but,  If  Us  object  Is  to  prevent  oi 
impede  free  and  fair  competition  in  trade,  and 
may  in  fact  have  that  tendency,  it  is  void,  as 
being  against  public  policy.  For  the  foregoing 
reasons  the  agreement  is  against  puulic  policy, 
and  is  therefore  void. 
Tiiejudgni/tnt  U  a  firm/A 


MINNESOTA  SUPREME  COURT. 


James  H.  OOUIiDS  s<  al.,  Beipti., 

V. 

Thomas  BROPHT,  Appt. 
I Minn. > 

^1.  If  an  order  be  given  to  a  mamilko- 
turer  or  dealer  for  a  specific  article  of 

a  kouwQ  and  recoerDized  kiud  and  duecription, 
and  If  the  defined  and  described  thlngr  be  actually 
supplied,  there  Is  no  Implied  warranty  that  it  will 
answer  the  purpose  for  which  it  is  mtended  to  be 
used. 
8«  The  only  implied  warranty  or  condition 
of  tiie  contract  Is  tliat  it  will  conform  to  the  de- 
Bcriptlou,  and  be  of  good  workmanship  and  ma- 
terials. 

(November  89, 1881U 

APPEAL  by  defendant  from  an  order  of  tbe 
District  Court  for  Brown  County  denying 
bis  motion  for  a  new  trial  in  an  action  to  re- 
cover tlic  contract  price  for  a  well  auger  and 
appliances  which  had  been  sold  and  delivered 
to  him,  in  which  a  verdict,  had  been  directed 
lor  plum  tiffs.    Affinned, 

Tlie  facts  sufficiently  appear  in  the  opinion. 

Mr.  J.  M.  Thompson*  for  appellant: 

PlaintiiTs'  letters  in  effect  said  that  the  fifteen- 
inch  auger,  to  do  good  work,  need  not  neces- 
Banly  be  placed  in  the  hands  of  experienced 
men,  but  could  be  used  by  men  of  ordinary 
ability,  and  need  not  be  used  in  some  i>articu- 
lar  kind  of  soil,  but  would  do  work  in  any  or- 
dinary soil  of  the  country;  that  wherein  plain- 
ti  Its  say  the  larger  augers  proved  unsatisfactory 
the  one  in  question  "would  answer  all  pur- 
poses." This  amounts  to  an  express  warranty, 
and  the  question  should  have  been  left  to  the 
Jury. 

McOHntoek  ▼.  Emick,  87  Ky.  160;  Warder  ^w, 
Bowen,  81  Minn.  835;  Tuitle  v.  Bratcn,  4  Gray, 
i57;  Ben].  Sales.  8d  ed.  §  618,  notes  K,  M. 

The  auger  was  manufactured  for  the  identical 

*Head  notes  by  Hitghkll,  J, 


purpose  for  which  it  was  sold,  and  by  the  de- 
fendant ordered  for  tbe  precise  use  intended  by 
Elaintiffs,  and  for  which  it  was  made,  and  the 
iw  would  imply  a  warranty  of  fitnesa. 

Co8gmve  v.  Bennett,  82  Minn.  871;  HarrU  ▼. 
Waite,  61  Vt.  481,  81  Am.  Rep.  694;  Curtii  <ft 
Oo,  Mfg.  Co.  V.  WUliama,  48  Ark.  825;  JShatio^ 
V.  Abemethy,  85  Minn.  538.  539;  Beet  y.  Flint, 
2  New  Eng.  Rep.  604,  58  Vt  543;  5  Wait,  Act. 
and  Dcf.  562,  565  and  cases  cited;  8  Wait,  AcL 
and  Dcf.  862,  459.  Bee  Weber  y.  Demuth,  24 
N.  Y.  8.  R  286;  8naw  v.  Schomacker  MJg.  Co. 
69  Aia.  Ill,  44  Am.  Rep.  509;  Pbland  y. 
Milfer,  95  Ind.  887;  Biri  v.  Mayer,  8  Wis.  862; 
2  Ben  J.  Sales,  8d  ed.  §^  645,  656,  657,  661; 
Oetty  V.  Bountree,  2  Pinn.  879;  Freneh  y. 
Vining,  102  Mass.  182,  185;  Fogg  y.  Bodgera, 
84  Ey.  558;  Mason  y.  CJtajypeU,  15  Gratt.  572; 
Parsons,  Cont.  6th  ed.  5b6,  note  a;  Bea^s  y. 
Olmstead,  24  Vt.  114;  Morehouse  y,  Camsiock, 
42  WiB.  626;  Bodgers  y.  Mies,  11  Ohio  St.  48; 
Bvers  v.  G/tapin,  28  Ohio  St  800;  Leopolds, 
Van  Kirk,  27  Wis.  152;  Boaihby  v.  Scales,  27 
Wis.  626;  Daioes  y.  Peel>les,  6  Fed.  Rep.  866; 
Hoe  y.  Sanborn,  21  N.  T.  652,  562;  QerU  y. 
Jones,  82  Gratt.  524;  Park  y.  Morris  Axe  A 
Tool  Co,  4  Lans.  108;  Murray  v.  Smith,  4  Daly, 
277;  Hoult  v.  Baldwin,  67  Cal.  610;  Phila.  d  k  , 
Goal  A  Iron  Co.  v.  Hoffman  (Pa.)  1  Cent  Rep. 
927;  Beet  v.  FlirU,  2  New  Eng.  Rep.  604, 68 
Vt.  548;  Beers  v.  WiUiams,  16  in.  69;  ArchdaU 
V.  Moore,  19  lU.  565;  Van  Wyek  y.  AUen.  6» 
N.  Y.  61. 

Messrs.  Und  A  Hstg^bers  and  Geor^^ 
W.  Somerrillet  for  responaent: 

Where  the  contract  is  in  writing,  and  there 
Is  no  ezprefls  warranty,  no  warranty  will  bt 
implied^ 

Oetty  y.  Bountree,  2  Chand.  (W{8.y28;  Moof 
y.  MeKinlay,  5  CaL  471;  BenJ.  Sales,  p.  577, 
art.  621. 

In  this  case  the  property  purchased  is  speci- 
flcally  defined;  and  in  such  case  no  warranty  la 
implied  though  tbe  vendor  knew  that  the  yen- 


NoTa.~Sa2e   by  manmfaeturert  implied  tpor- 
rantiif. 

Where  a  manufacturer  oontraots  to  supply  an 
article  to  be  applied  to  a  partlcuhur  use,  the  buyer 
trusts  to  the  manufacturer  and  relies  on  his  Judff- 
meat,  and  not  upon  his  own;  and  there  Is  an  Im- 
pUed  warranty  that  It  shall  be  reasonably  fit  for 
the  Intended  use.  Brown  v.  Bdfrinffton,  2  Sian.  A 
Or.  270;  Jones  v.  EMgbt,  6  Binflr.  683;  Randall  v.  New- 
son,  L.  R.  2  Q.  B.  Div.  102;  Johnson  v.  Kaylton,  L.  Ei. 
f  Q.  a  Div.  488. 

But  where  a  known  described  and  defined  article 
Is  ordered,  though  for  a  partlouJar  purpose,  if  it  be 
actually  supplied,  there  is  no  wananty  that  It  shall 
eL.R.A. 


answer  the  particular  purpose  Intended  hj  t^ 
buyer.    Olllvant  v.  Bayley,  6  Q.  a  288. 

Where  the  article  ordered  was  to  be  of  a  particu- 
lar deslfirn  or  pattern,  well  defined  and  understood 
between  the  parties,  and  the  article  delivered  con- 
forms to  the  pattern  or  design,  there  is  no  warranty 
implied  further  than  that  it  shall  be  of.  good  work- 
manship and  materlaL  Cunningham  v.  Hall.  4 
Allen,  274;  Mason  v.  Chappell,  15  Gratt  686;  Prideauz 
V.  Bunnett,  1  a  a  N.  8.  fiUL  Bee  Miller  v.  Moore, 
ante,  874. 

Conditional  sale;  implied  warranty  that  thing 
sold  will  Iw  satisfactory.  See  nofs  to  OampbeU 
Printing  Press  Co.y.  Thorp  (MicbJ  1 L.  B.  A.  eAfikli 
Fud.Bep.414. 
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dee  intended  to  oae  the  property  for  a  partica- 
lar  purpose. 

Thompson  ▼.  lAtUfy,  85  Minn.  448. 

When  tlieie  is  a  sale  of  a  defined  article 
specifically  doBcribed,  and  capable  of  being  ss- 
oertained  by  either  party,  there  is  no  implied 
warranty. 

WitUaiM  ▼.  Ingram,  21  Tex.  800;  HiU  y 

Ben  jsmin  in  his  work  on  Sales  (▼ol.2,4th  Am. 
ed.  pp.864,  W^  leys  down  the  correct  rule:  That 
when  a  known,  described,  and  defined  article  is 
ordered  from  a  manufacturer,  although  it  is 
stated  to  be  required  by  the  purchaser  for  a 
particular  purpose,  still,  if  the  known,  defined 
and  described  thing  be  actually  supplied,  there 
is  no  warranty  that  it  shall  answer  the  particu- 
lar purpose  intended  by  the  buver. 

See  OoagrawY,  Bennett,  82 Minn.  871;  Thorny 
mm  y.  JJoby,  tupra;  OUiwint  ▼.  Baylev,  5  Q. 
B.  288;  Boe  v.  i^tibom,  21  N  Y.  552-668; 
C/ianter  y.  EapHns,  4  Mees.  &  W.  899;  Taum 
&tf€  Co.  y.  TiBdale,  48  Vt  88. 

Hitd&eil*  •/*.,  deliyered  the  opinion  of  the 
oourt: 

The  plaintifEs  were  manufacturers  of  and 
dealers  in  an  earth-boring  auger  and  appurte- 
nances, known  as  the  "Cnalleuge  Auger  Out- 
fit,**  of  which  they  had  published  and  circu- 
lated dcscriptiye  catalogues,  one  of  which  they 
sent  to  defendant  This  catalogue  contained 
cuts  or  models  of  the  outfit  when  put  up  and 
at  work,  and  of  the  auger,  and  enumerated  the 
yarlous  tools,  etc..  of  which  a  full  outfit  con- 
sisted, which  were  stated  to  include  "every- 
thing needed  to  bore  a  well,  except  wood-work 
for  a  derrick."  It  also  gave  the  prices  of  dif- 
ferent sized  angers  up  to  twenty  inches,  and 
stated  that  plaintiffs  could  make  to  order  larger 
sizes,  if  desired,  but  that  thev  did  not  advise 
this,  since  a  smaller  one  would  answer  all  pur- 
poses, and  that  when  it  is  required  to  make  a 
large  hole  it  was  better  to  use  a  reamer.  The 
catalogue  further  stated:  "These  augers  have 
been  on  the  market  too  long,  and  are  too  well 
known  to  need  any  lenelhy  explanation  or 
guaranty  on  our  part.  We  would  simply  say 
that  our  auger  is  designed  to  work  in  soft  ma- 
terial only,  and  for  a  low-priced  auger  outfit 
the  Challen&:e  is  equal  to  any.''  From  this 
catalogue  defendant  ordered  a  twenty-f our- inch 
auger,  to  which  plaintiffs  replied,  saying  that 
they  would  not  recommend  as  large  an  auger 
as  that,  as  they  thought  a  fifteen-inch  was  am- 
ply large  enough.  To  this  defendant  replied, 
ordering  a  twenty-inch  auger  outfit  complete, 
witL  reamer  to  make  a  thirty-inch  hole.  In 
response  to  this,  plaintiffs  replied,  saying  that 
they  had  so  little  call  for  augers  over  fir teen- 
in(^  diameter  that  they  did  not  carry  them  in 
stock;  that  the  larger-sized  augers,  unless  in 
the  hands  of  a  man  of  considerable  experience 
and  in  a  country  to  which  they  are  particularly 
adapted,  were  generally  very  unsatisfactory; 
that  they  worked  unnecessarily  heavy  and  slow; 
and  that  an  auger  fifteen  inches  or  less  an- 
swered all  purposes;  that  they  could  not  fill 
the  order  for  a  twenty-inch  auger  for  some 
time,  and  did  not  consider  it  advisable  to  make 
a  reamer  for  a  twenty  auger  for  a  thirty  hole; 
that  they  could  send  defendant  a  fifteen-auger 
outfit  complete,  with  reamer  to  make  a  twenty 
eKRA. 


hole,  in  a  few  days.  To  this  defendant  replied 
by  telegram,  ordering  a  fifteen  auger,  to  make 
a  twenty-inch  hole,  which  order  plaintiffs  filled, 
and  sent  him  the  machine.  The  communica- 
tions betwto  the  parties  were  all  by  letter  or 
telegram.  When  sued  for  the  purchase  price, 
the  defense  was  that  the  auger  outfit  was  war- 
ranted to  be  suitable  for,  and  would  perform^ 
the  work,  and  would  answer  the  purpose  for 
which  it  was  made,  to  wit,  boring  wells;  that 
in  fact  it  was  not  suitable  for  and  would  not 
perform  such  work  or  answer  such  purpose. 

It  is  not  claimed  but  that,  so  far  as  the  plan 
and  make  of  the  outfit  are  concerned,  defendant 
got  Just  what  he  ordered;  but  the  complaint  ia 
that  it  did  not  and  would  not  reasonably  an- 
swer the  purpose  for  which  it  was  designed. 
There  is  certainly  no  express  warranty  con- 
tained either  in  the  catalogue  or  the  correspond- 
snce  between  the  parties,  all  that  was  any- 
where said  about  the  kind  of  material  the  au^er 
was  designed  to  work  in,  or  the  proper  size, 
etc.,  being  evidently  merely  precautionary  or 
advisory.  It  is  claimed,  however,  that  there 
was,  under  the  circumstances,  an  implied  war- 
ranty that  the  article  was  reasonably  fit  for  tho 
use  or  purpose  for  which  it  was  made  and  in- 
tended to  be  used,  to  wit,  boring  wells.  As 
the  contract  was  in  writing,  no  warranty  not 
expressed  or  implied  by  its  terms  can  be  added, 
eitber  by  implication  of  law  or  by  parol  proof, 
Whitmore  v.  South  Boston  Iron  Co.  2  Allen,  52, 

As  to  when  there  is  and  when  there  is  not  an 
implied  warranty  that  an  article  ordered  from 
a  manufacturer  or  dealer  shall  be  reasonably 
fit  for  the  purpose  for  which  it  was  made  or 
designed  to  be  used  is  a  question  upon  which 
much  has  been  said  and  written.  As  to  the 
general  rule  applicable  to  the  question,  all  the 
leading  authorities  are  substantially  agreed,  al- 
though they  state  it  somewhat  differently  and 
are  not  always  agreed  in  the  application  of  it 
to  the  particular  (acts  of  a  given  cause. 

As  stated  in  2  Benjamin  on  Sales,  ^§  987, 
988,  the  rule  is:  "Where  a  manufacturer  or  a 
dealer  contracts  to  supply  an  article  which  he 
manufactures  or  produces,  or  in  which  he  deals, 
to  be  applied  to  a  particular  purpose,  so  that 
the  buyer  necessarily  tnists  to  the  judgment  or 
skill  of  the  manufacturer  or  dealer,  there  is,  in 
that  case,  an  implied  term  of  warranty  that  it 
shall  be  reasonably  fit  for  the  purpose  to  which 
it  is  to  be  applied.  .  .  .  Rut  when  a  known, 
described  and  defined  article  is  ordered  of  a 
manufactiuer,  although  it  is  stated  to  be  re- 
quired by  the  purchaser  for  a  particular  pur- 
pose, still,  if  the  known,  defined  and  described 
thing  be  actually  supplied,  there  is  no  warranty 
that  it  shall  answer  tbe  particular  purpose  in- 
tended by  the  buyer/' — in  short,  that  there  is  no 
implied  warranty,  where  the  buyer  gets  what 
he  bargains  for,  though  it  does  not  answer  his 
purpose. 

In  Leake,  on  Contracts,  404,  the  same  rule 
Is  stated  thus:  "If  an  order  be  given  for  the 
manufacture  or  supply  of  an  article  to  satisfy 
a  recjuired  purpose,  that  purpose,  and  not  any 
specific  article,  being  the  essential  matter  of 
the  contract,  the  seller  is  then  bound,  as  a  con- 
dition of  the  contract,  to  supply  an  article  rea- 
sonably fit  for  the  purpose,  and  is  considered 
as  warranting  that  it  is  so."  "But  if  an  order 
be  given  for  a  specific  article  of  a  recognized 
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kind  or  description,  .  .  .  and  the  article  is 
supplied,  there  is  no  warranty  that  it  will  an- 
swer the  purpose  described  or  supposed,  al- 
though intended  and  expected  to  do  so." 

In  1  Parsons  on  Contracts,  586,  5^7,  the  rule 
is  stated  thus:  "If  a  thing  be  ordered  of  a  manu- 
facturer for  a  special  purpose,  and  it  be  sup- 
plied and  sold  for  that  purpose,  there  is  an  im- 
plied warranty  that  it  is  nt  for  that  purpose. 
This  principle  .  .  .  must  be  limited  to  the 
cases  where  a  thing  is  ordered  for  a  special 
purpose,  and  not  applied  to  tho<;e  where  a  spe- 
cial thing  is  ordered,  though  this  be  intended 
for  a  special  purpose." 

Of  the  authors  quoted,  Leake  is  perhaps  the 
most  fortunate  and  clear  in  the  statement  of 


the  rule.    This  court  has  announced  and  ap- 

Slied  the  same  rule  in  Cosgrove  y.  Bennett,  Si 
[inn.  871,— a  case  not  distin^iahable  in  prin- 
ciple from  the  present  one.  Here  the  defend- 
ant simply  ordered  a  specific  article  of  a  known, 
recognized  and  defined  make  or  description, 
which  was  manufactured  by  the  plaintiffs,  and 
in  the  market.  There  was  an  implied  warran- 
ty— or,  more  correctly  speaking,  condition  of 
the  contract — ^that  it  should  conform  to  the  de- 
scription, and  be  of  good  material  and  work- 
manship, according  to  that  description,  but 
none  that  it  would  answer  the  purpose  de> 
scribed  or  supposed.  The  rule  of  caveat  emptor 
applies. 
Order  t^fflrmed. 


WISCONSIN  SUPREME  COURT. 


STATE  OF  WISCONSIN,  ex  rel.  John  R. 
BALTZELL, 

V, 

Alva  STEWART,  arcuit  Judge. 
(74  Wis.  020.) 

1*  An Actcreatlnfiraboardof  draina^re 
commissioners  with  certain  corporate  powers 
for  the  purpose  of  promotlngr  the  public  health 
and  welfare,  in  the  drainage  and  reclamation  of  a 
oertain  district,  although  a  special  Act,  is  not 
within  the  inhibition  of  Ck)n8t.,  art.  4, 0  81,  subd.  7, 
agaiust  special  or  private  laws  giving  corporate 
powers  or  franchises  except  to  cities,  as  it  falls 
within  the  police  power. 

8.  The  Legtslatiire  mav  deleg^ate  to  an 
officer  or  corporatilon  toe  right  to  determine 
tbe  necessity  of  the  exercise  of  the  power  of  em- 
inent domain. 

8.  The  fSEbct  that  no  appeal  is  allowed 
from  the  decision  of  comnussioners  as  to  tbe  ne- 
cessity of  drainage  does  not  Invalidate  an  Act 
providing  for  the  drainage  of  lands  in  a  oertain 
district,  and  giving  the  commissioners  power  to 
carry  out  a  plan  therefor  in  case  they  shall  be  of 
opmion  that  the  public  health  and  welfare  will  be 
thereby  promoted. 

4.  Granting^  power  to  drainage  commis- 
sioners to  determine  what  land  will  be 
benefited  by  the  pro]»06ed  drainage  and  shall 
be  assessed  therefor,  where  the  locality  is  specified 
and  the  nature  and  extent  of  tbe  proposed  drain- 
age are  clearly  indicated  by  the  statute,  is  not  an 
unlawful  delegation  of  power. 

6.  Giving  an  appeal  teovk  the  decisions 
of  drainage  commissioners  in  classifying 
lands  for  assessment,  and  fixing  amounts  of  dam- 
ages and  benefits  as  well  as  on  every  other  ques- 
tion except  tbe  necessity  of  drainage,  provides 
due  process  of  law. 

(CoModay,  J.,  dissenfs.) 

(October  IS,  1889.) 

CERTIORARI  to  the  Judge  of  the  Ninth  Ju- 
dicial Circuit  to  review  an  order  made  by 


Note.— Drainage.  Gonstruction  of  South  Carolina 
Statutes,  authorizing  county  oommissioners  to 
make  contracts  for  the  drainage  of  lands.  See 
Iffoore  V.  Barry,  4  L.  R  A.  294,  noU^  80  S.  C.  68Ql 

City  drains  and  sewers  in  Oregon.    See  Paulson  v. 
Portland,  1  L.  B.  A.  878.  note,  18  Or.  4fia 
«  L.  R.  A. 


him  appointing  drainage  commissioners  under 
the  provisions  cf  chap.  888,  Laws  of  1889. 
A  firmed. 

Chapter  888  of  the  Laws  of  1889  is  entitled 
"  Ad  Act  to  Amend  Chapter  442  of  the  Laws 
of  1885,  Entitled  'An  Act  to  Provide  for 
Drainage  and  Reclamation  of  Certain  Lands  in 
Dane  County.'" 

Section  1  provides  that  when  twentj-flve  or 
more  owners  of  wet  or  overflowed  lands,  which 
in  their  opinion  will  be  benefited  by  the  system 
of  drainstre,  and  who  shall  be  of  the  opinion 
that  the  public  health  or  welfare  will  be  pro- 
moted thereby,  shall  desire  to  institute  pro- 
ceedings for  the  drainage  or  reclamation  of 
lands,  they  may  apply  to  the  court  or  iudp:e 
thereof,  by  petition,  for  the  institution  or  such 
proceedings,  and  the  appointment  of  three 
commissioners  to  be  known  as  "Drainage 
Commissioners  of  Drainage  District  Number  1 
of  Dane  County;  '*  and  after  giving  four  weeks' 
notice,  "the  court  or  presiding  judge  shill 
make  an  order  appointing  three  disinterested 
and  competent  freeholders  as  commissioners, 
and  then  and  there  fix  the  time  and  place  for 
their  first  meeting. 

Section  8  provides  for  the  report  of  an  engi- 
neer, and  then,  after  due  notice,  **  after  hearing 
the  parties  interested,  who  shall  appear,  the 
commissioners  shall  decide  upon  said  petition, 
and  if  they  shall  be  of  the  opinion  that  the  pub- 
lic health  or  welfare  will  be  thereby  promoted, 
and  shall  decide  favorably  upon  the  intended 
work,  they  shall  make  an  order  therefor." 

Section  4  provides  for  making  an  agreement 
as  to  damages  for  removal  of  dams,  water 
powers,  etc.,  and  for  an  award  of  damages  to 
every  owner  of  lands  taken  not  so  agreed  on 
within  thirty  days. 

Section  5  provides  for  a  basis  of  benefit  for  a 
levy  of  taxes  such  as  may  be  necessary  "  for  the 
lawful  and  proper  purposes  of  the  drainage 
district." 

Sections  7  and  8  provide  for  an  appeal  from 
such  classification  to  a  special  jury. 

Section  11  provides  for  an  appeal  to  a  special 
jury  on  the  question  of  damages  and  also  for  an 
appeal  therefrom  to  the  Circuit  Court  for  Dane 
County,  where  it  is  to  be  tried  as  an  action, 
subject  to  all  rules  pertaining  to  such. 

Section  21  permits  the  commissioners  to  ail- 


See  also  24   U  U.  A.  :{5.'>;  'M)  L.  R.    A.  84. 
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thorize  employes  to  go  npon  lands  lying  in  the 
district  for  tho  purposes  of  the  improvement, 
«tc.,  and  "  may  ever  thereafter  enter  upon  said 
lands  as  aforesaid  for  the  purpose  of  maintain- 
ing or  repairing  such  wort" 

Under  this  Act  a  petition  was  duly  presented 
to  respondent  signed  hy  the  required  number  of 
freeholders  of  Dane  County  asking  for  the  ap- 
pointment of  commissioners  under  the  provis- 
ions of  the  Act,  and  such  proceedings  taken  as 
culminated  in  the  appointment  of  the  commis- 
sioners; and  this  proceeding  was  thereupon 
taken  for  the  purpose  of  reversing  and  setting 
aside  such  appointment. 

The  further  facts  appear  in  the  opinion. 

2fe98n,  S.  U.  Pinney  and  A*  L*  Saji- 
lM»ni,  for  relator: 

This  Act  is  one  granting  corporate  powers 
and  privileges,  and  as  such  is  prohibited  by  the 
Amendment  to  the  Constitution  of  Wisconsin 
of  1871,  art.  4,  g  81,  subd.  7,  which  prohibits 
the  Legislature  from  enacting  any  special  or 
private  law  for  granting  corporate  powers  or 
privileges,  except  to  cities. 

Atkinson  v.  Marietta  &  G.  RQ*.  15  Ohio  St. 
21;  State  Y,  OincinnaU,  20  Ohio  St.  18;  Clegg 
V.  School  IHst.  No,  66, 8  Neb.  178;  School  Di^t, 
No,  56  V.  St.  Joseph  F,  d  M.  Ins.  Co,  103  U.  8. 
707  (26  L.  ed.  601);  San  Francisco  v.  Spiing 
VaUey  Water  Works,  48  Cal.  493. 

No  particular  form  of  words  is  necessary  to 
create  a  corporation. 

UfiiUd  States  v.  Bamt,  66  U.  S.  1  Black,  61 
<17  L.  ed.  96),  and  cases  cited;  Gelpcke  v.  Du- 
buque,  68  U.  S.  1  Wail.  221  (17  L.  ed.  619); 
Wood  County  V.  Lackdicanna  Iron  <ft  Coal  Go. 
93  U.  S.  624  (23  L.  ed.  991). 

A  corporation  may  be  created  by  implication. 

Ang.  &  A.  Corp.  §  76  et  seq,;  liex  v.  Amery, 
1  T.  ft.  575;  Ex  parte  Neuyport  Marsh  Trustees, 
16  Sim.  346,  349;  Mahonyy,  State  Bank,^  Aik. 
620;  Dean  v.  Davis,  61  Cal.  406. 

The  character  of  an  association  does  not  de- 
pend upon  the  name  by  which  it  is  called. 
The  question  is,  Has  it  the  attributes  of  a  cor- 
poration? If  so,  it  is,  in  the  nature  of  things,  a 
corporation 

Thomas  v.  DaHn,  22  Wend.  9,  69, 81;  Liwr- 
pool  dt  L.  L,&  F.  Ins,  Co,  v.  Glifier,  11 U.  S.  10 
Wall.  666  (19  L.  ed.  1029);  Oliver  v.  Liverpool 
d:  L.L,  A  F.  Ins,  Co.  100  Mass.  581 ;  People  v. 
Watertown  Assessors,  1  Hill,  620;  BIx  parte 
Neioport  Marsh  Trustees,  supra;  Conservators 
of  River  Tone  v.  Aj^,  10  Barn.  &  C.  349. 

The  grant  of  corporate  powers  by  special 
acts,  to  all  persons,  whether  natural  or  artifi- 
cial, other  than  cities,  is  forbidden. 

See  Atkinson  v.  Marietta  dh  G,  B.  Co,  15 
Ohio  St.  21;  State  v.  Cincinnati,  20  Ohio  St. 
18;  Clegg  v.  School  DUt.  No.  66,  8  Neb.  178; 
School  Dist.  No.  66  v.  St,  Joseph  F,  A  M.  Ins. 
Co.  and  San  Francisco  v.  Spring  Valley  Water 
Works,  supra. 

The  mischiefs  aimed  at  by  this  amendment 
could  be  evaded  bv  creating  quasi  corporations 
or  corporations  sub  modo,  whether  of  a  public 
or  private  character. 

Ang.  &  A.  Corp.  11th  ed.  §^  23-25. 

As  to  what  are  general  and  what  are  public, 
local  or  special  laws,  see — 

State  V.  Laen,  9  Wis.  285,  295,  296;  Clark 
T.  JanesriUe,  10  Wis.  177,  181,  191-194;  Evaru 
V.  PhilUppi,  9  Cent  Rep.  691,  117  Pa.  237; 
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McCarthy  y.  Com.  1  Cent.  Rep.  Ill,  110  Pa. 
246. 

A  local  or  special  statute  Is  limited  in  tba 
objects  to  which  it  applies. 

Peopfev.  Wright,  70  Bl.  389,  399. 

A  statute  which  relates  to  persons  or  things 
as  a  class  is  a  general  law,  while  a  statute 
which  relates  to  particular  persons  or  things  of 
a  class  is  special. 

Wheeler  v,  Philadelphia,  77  Pa.  350;  Scran- 
torn  V.  Silkman,  4  Cent.  Rep.  317,  113  Pa.  191, 
199;  Davis  v.  Clark,  106  Pa.  377,  3S4;  Mor- 
rison V.  Bachert,  3  Cent.  Rep.  117. 112  Pa.  328- 
830;  Scowden*s  App,  96  Pa.  422,  425;  Com,  v. 
Patton,  88  Pa.  258. 

The  Act  is  unconstitutional  in  that  it  at- 
tempts to  delegate  to  the  commissioners  the 
power  to  define  and  determine  the  boundaries 
of  the  drainage  district.  This  power  is  essen- 
tially a  legislative  one  and  one  which  could 
not  be  delegated. 

See  People  v.  Parks,  58  Cal.  625;  Cooley. 
Const.  Lim.  §§  121,  122,  and  cases  cited. 

It  is  not  competent  for  the  Legislature  to 
delegate  the  power  of  determining  whether  any 
exigency  exists  for  the  exercise  of  this  extraor* 
dinaiy  power,  so  as  to  exclude  the  jurisdic- 
tion of  the  courts  to  review  and  set  aside  their 
proceedings. 

Donnelly  v.  Decker,  68  Wis.  469,  473;  R$ 
Byers,  72  N.  Y.  7,  8;  i2«n>e«  v.  Wood  Co.  Treas- 
urer, 8  Obio  St  3;i8;  Sessions  v^  Grunkilton, 
20  Ohio  St.  349. 

The  law  will  not  allow  the  right  of  property 
or  business  to  be  invaded  under  the  guise  of  a 
police  regulation  for  the  benefit  of  the  public 
health  or  good  order,  when  it  is  manifest  that 
such  is  not  the  object  or  purpose  of  the  enact- 
ment. 

Chaddock  v.  Day  (Mich.)  4  L.  R  A.  809. 

Ko  action  under  this  Act,  which  is  shown  to 
have  any  other  object  than  to  maintain  the 
public  health  or  welfare,  can  be  sustained  un- 
der our  Constitution. 

Bs  Jacobs,  98  N.  Y.  98;  Lalu  View  v.  Bos$ 
Hill  Cemetery  Co.  70  Bl.  191. 

Without  an  opportunity  to  parties  interested 
to  have  the  benefit  of  due  process  of  law  the 
entire  Act  is  unconstitutional  and  void. 

As  to  what  is  due  process  of  law,  see^ 

Westervelt  v.  Gregg,  12  N.  Y.  209;  Cooley, 
Const.  L.  355;  Davidson  v.  Neio  Orleans,  96  U. 
8.  97,  104.  105  (24  L.  ed.  616,  620);  Hvrtado 
V.  California,  110  U.  8.  516,  535  (28  L.  ed. 
232,  238);  Citizens  Sav,  cfe  Loan  Asso.  v.  Topelca^ 
87  U.  S.  20  Wall.  662  (22  L.  ed.  461);  Durkee 
V.  Janesville,  28  Wis.  4M\Hin^ksY,  Milioaukee, 
46  Wis.  566. 

Messrs.  Luse  A  Wait  filed  a  brief  on  b^ 
half  of  the  Stoughton  Mill  Company. 

Mr.  H.  W.  Chynoweth,  with  Messrs. 
"Eiofsera  SB  Hall,  for  respondent: 

The  clause  of  the  Constitution  in  question  is 
but  a  prohibition  on  the  grant  to  private  cor« 
porations,— those  organizS  and  carried  on  pure- 
ly for  the  purpose  of  advancing  private  ends 
or  for  private  gain. 

Smith  V.  Sherry,  60  Wis.  210;  Cathcart  ▼. 
Comstock,  66  Wis.  590;  Chicago  d  N.  W,  B. 
Co  V.  Langlade  Co.  Id.  614;  Dowlan  v.  Sibley 
Co.  36  Minn.  430. 

In  its  general  features  the  law  in  question  is 
not  unlike  chapter  442,  Laws  of  1885,  pro- 
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Aounoed  a  valid  enactment  bj  tliia  court  in 
Bryant  y.  Rabbina,  70  Wia.  258. 

This  Act  does  not  confer  corporate  powers 
or  privileges  in  the  sense  intended  in  the  Amend- 
ment to  the  CoDstitution.  We  can  admit,  for 
the  purposes  of  this  Act,  that  as  to  its  cor- 
porate characteristics  the  creature  is  not  unlike 
a  town. 

In  Norton  v.  Peek,  8  Wis.  714,  it  is  decided 
that  a  town  is  not  a  corporation,  and  towns  are 
in  that  case  denominated  as  quasi  corporations 
or  corporations  mb  modo  only. 

See  also  E!aton  v.  Manitoiooe  Co,  iA  Wis. 
403;  Catheart  v.  Oonutoek,  56  Wis.  590;  Pulai- 
ki  Co.  V.  Beew,  42  Ark.  54;  Beacfi  v.  Leahy, 
11  Kan.  28;  Soper  v.  Henry  Co,  26  Iowa,  264; 
Morey  v.  Nevjfane,  8  Baib.  645;  Siisaex  Co,  v. 
Strader,  18  N.  J.  L.  108;  Mower  v.  Leicester, 
9  Mass.  247;  Hedr,e»  v.  Madison  Co,  6  111.  567; 
titaie  V.  Pawnee  Co.  12  Kan.  426;  Pottawatomie 
County  V.  O^SuUivan,  17  Kan.  58;  Norton  Co, 
V.  Shoemaker,  27  Kan.  77;  Knowles  v.  Topeka 
Boa/rd  of  Education  88  Kan.  692;  Hamilton 
Co,  V.  Mighele,  7  Ohio  St.  109;  StaUy.  Cincinr 
nati,  20  Ohio  St.  18;  State  v.  Shearer,  46  Ohio 
Bt.  275;  State  v.  Covington,  29  Ohio  St.  102; 
Waiker  v.  Cincinnati,  21  Ohio  St.  14;  Woods 
y,  Colfax  Co,  10  Neb.  552;  Sherman  Co.  v. 
Simonds,  109  U.  S.  785  (27  L.  ed.  1098);  State 
T.  Wilson,  12  Lea,  246;  Sauk  Centre  Board  of 
Education  v.  Moore,  17  Minn.  412;  Be  Woolsey, 
06  N.  Y.  185. 

This  Act  directs  and  imposes  the  perform- 
ance of  a  duty,  the  discharge  of  an  obliga- 
tion due  to  the  State.  It  requires  the  abate- 
ment and  destruction  of  a  nuisance.  No  ad- 
iudication  holds  that  any  constitutional  provis 
ion  ever  enacted  restricts  the  Legislature  or  in 
the  least  limits  or  controls  its  power  to  make 
such  a  requirement  or  to  impose  such  a  duty 
on  the  people  of  any  given  locality  within  the 
territorial  limits  of  the  State. 

People  V.  Draper,  15  N.  Y.  532;  Baltimore 
T.  State,  15  Md.  876;  Bureh  v.  Hardwicke,  80 
Gratt.  24;  State  v.  Hunter,  88  Kan.  578:  Potter's 
Dwarris.  Stat.  §  462;  People  v.  Shepard,  86  N. 
Y.  286;  Coe  v.  Sdiultz,  47  Barb.  64;  Donnelly 
V.  Dec/cer,  58  Wis.  461. 

This  Act  is  neither  private  nor  special.  It  is 
both  public  and  general. 

Catheart  v.  (Stnstoek,  56  Wis.  590;  Phillips 
V.  Albany,  28  Wis,  840;  Zitske  v.  Goldberg,  88 
Wis.  238,  and  cases  there  cited;  StaUy,  Balti- 
more Co.  29  Md.  516;  Harrison  v.  Stiekney,  2 
H.  L.  Cas.  108. 

The  Act  is  not  void  as  an  attempt  to  interfere 
with  private  property  and  private  rights  con- 
trary to  the  law  of  the  land  and  contrary  to  the 
(/onsiitutions  of  the  State  |of  Wisconsin  and  of 
the  United  States. 

Donnelly  v.  Decker,  supra;  Wurts  v.  Hoag- 
land,  114  U.  S.  606(29  L.  ed.  229);  Tide- Water 
Co,  V.  Coster,  18  N.  J.  Eq.  518;  Hagar  v.  Bee- 
tarnation  Diet.  No,  108,  111  U.  S.  701  (28  L. 
ed.  569);  Fries  v.  Brier,  9  West.  Rep.  260,  111 
Ind.  65;  Macon  v.  Patty,  57  Miss.  878,  84  Am. 
Rep.  451;  MiUs  v.  Charleton,  29  Wis.  401; 
Oooley,  Tazn.  chap.  20;  Chicago  v.  Lamed,  84 
IlL  208;  Harward  v.  St.  Clair  db  M.  L, 
Drainage  Co,  51  Dl.  180;  Dean  v.  Dafns,6l 
Gal.  406;  Hagar  v.  Tolo  Co.  47  Gal.  222;  Davis 
V.  Qaines,  48  Ark.  870. 

It  is  perfectly  competent  for  the  Legislature 
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to  prescribe  that  these  commissioners  mi|(hl 
levy  the  assessments  as  the  Act  in  question 
provides. 
FbstsT  V.  Wood  Co.  9  Ohio  St  540. 

Colet  Oh.  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  to  reverse  and  set  aside 
an  order  of  the  Gircutt  Judge  of  Dane  Gounty 
appointing  three  drainage  commissioners,  under 
chap.  888,  Laws  1889.  The  validity  of  this 
Act  Ib  challenged  on  several  grounds.  In  the 
first  place  it  is  insisted  that  the  Act  is  void  be- 
cause in  conflict  with  subdivision  7,  ^  81,  art.  4, 
of  the  Gonstitution,  which  prohibits  the  Legisla- 
ture from  enacting  any  special  or  private  law 
granting  corporate  powers  or  privileges  except 
to  cities.  That  chapter  883  is  a  special  Act,  as 
distinguished  from  a  general  law,  it  seems  to 
me  there  can  be  no  doubt 

In  State  v.  Lean,  9  Wis.  279,  and  in  some 
subsequent  cases,  the  words  "  general  law  "  re- 
ceived a  very  liberal  interpretation,— one  suf- 
ficiently broad  to  comprehend  what  some  au- 
thorities denominate  "Public  Local  Laws;"^ 
but  unless  all  distinction  between  a  genera] 
law  and  a  special  law  is  broken  down,  I  can 
but  think  the  law  in  question  is  a  special  Act 
It  is  entitled  "An  Act  to  Amend  ...  an  Act 
to  Provide  for  the  Drainage  and  Reclamation 
of  Gertain  Lands  in  Dane  Gounty,"  and  in  its 
terms  applies  mainly  to  lands  in  that  county. 
I  must  therefore  consider  it  a  special  Act,  in- 
tended to  accomplish  or  carry  out  a  local  system 
of  drainage.  That  the  Act  grants  certain  cor- 
porate powers  it  seems'  to  me  equally  plain. 
Whether  those  powers  are  the  corporate  powers 
and  privileges  the  amendment  of  1871  was  in- 
tended to  prohibit  the  Legislature  from  grant- 
ing by  a  special  Act  is  a  question  which  will 
be  considered  in  a  moment;  but  now,  without 
sroing  into  an  analysis  of  the  provisions  of  the 
Act,  it  is  sufficient  to  remark  that  the  law 
clearly  grants  certain  corporate  powers  and 
privileges,  within  the  meaning  of  many  well- 
considered  cases  to  which  our  attention  was 
called  on  the  argument 

The  law  declares  that  the  commissioners 
shall  be  known  as  "  drainage  commissioners  of 
drainage  district  Number  1  of  Dane  Gounty." 
They  are  to  take  an  oath,  and  give  bonds  for 
the  faithful  performance  of  their  duties;  cause 
accurate  surveys  to  be  made  of  the  route  of  the 
proposed  system  of  drainage.  After  hearing 
parties  interested,  the  boara  decides  whether, 
in  their  opinion,  the  public  health  or  welfare 
will  be  promoted  by  the  intended  work;  if  so, 
they  classify  lands  for  the  assessment  of  ben- 
efits and  taxes  to  execute  the  same,  assess  such 
benefits  and  taxes,  make  contracts,  incur  obli- 
gations, sue  and  enforce  the  collection  of  de- 
linquent assessments,  and  exercise  other  cor- 
porate powers.  They  exercise  many  powers 
of  regular  corporate  bodies,  and  the  Act  seems 
to  constitute  the  drainage  commissioners  a 
corporation  to  accomplish  and  carry  out  the 
work  of  the  proposed  system  of  drainage. 
But  the  counsel  for  the  respondent  insist  and 
claim  that,  even  if  the  Act  does  grant  certain 
corporate  powers,  tbey  are  not  of  that  nature 
ana  character  which  it  was  the  intent  of  tha 
amendment  to  prohibit  the  Legislature  from 
granting  by  a  spiecial  Act    It  is  said  ths  disln- 
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Mg^  oominlaBloBen  are  orgaDlzed  as  «  quasi 
corporation  for  a  gOTernmental  purpose,  Id 
order  to  execute  the  police  power  of  tbe  State 
in  a  particular  district  for  the  promotion  of  the 
public  health  and  welfare.  It  is  conceded  that 
the  police  power  of  the  State  extends  to  tbe 
promotion  of  the  health,  comfort  and  good 
order  of  its  citizens,  and  it  cannot  be  success- 
fully denied  that  drainagre  laws  ar^  enacted 
mainly  to  secure  these  ends.  The  declared 
purpose  of  the  law  in  question  is  to  promote 
the  public  health  and  welfare  by  executing  a 
system  of  drainage.  That  is  tbe  main  purpose 
and  object  of  the  law. 

The  question  as  to  the  validity  of  drainage 
laws  was  f  uUy  considered  by  this  court  in  Don- 
neUy  ▼.  Decker,  68  Wis.  461.  There  tbe  town 
aupervisors.under  tbe  General  Statute,  had  con- 
structed a  ditch  throuirh  the  plaintiif's  land, 
and  were  sued  in  an  action  of  trespass.  This 
court  held  that  the  law  providing  for  the  con- 
st ruction  of  ditches  and  drains  to  drain  marsh, 
swamp  and  overflowed  lands  was  valid,  and 
that  when,  in  tbe  judgment  of  the  supervisors, 
such  ditches  would  conduce  to  the  public 
hen  1th  and  welfare,  they  could  be  lawfully 
made: 

Without  further  discussion  it  may  be  assumed 
tbat  the  law  in  question  falls  within  the  police 
power,  and  the  commissioners  exercise  under 
n  a  police  authority,  intended  to  promote  the 
public  henlth  and  welfare.  Tbe  question  then 
»,  Does  the  constitutional  amendment  of  1871 
prohibit  the  Legislature  from  granting- these 
rowers  for  such  a  purpose  bv  special  Acts? 
While  the  question  is  not  free  from  doubt,  we 
arp  inclined  to  the  opinion  tbat  tbe  Legislature 
had  tbe  constitutional  power  to  enact  the  law. 
It  ia  certainly  well-estHblinbed  doctrine  that  the 
State  Constitution  Ib  simply  a  limitation  of  the 
power  of  the  Legislature,  and  tbat  in  respect 
to  the  enactment  of  laws  the  Legislature  has 
plenary  power,  except  so  far  as  it  is  restricted 
ni  its  act  ion  by  the  precise  terms  of  the  Federal 
ami  State  Constitutions.  It  might  be  difficult 
to  draw  an  accurate  line  between  the  corporate 
powers  and  privileges  which  the  Legislature  is 
prohibited  from  granting  by  special  laws  and 
those  which  they  may  grant  bv  such  laws.  No 
lest  has  lieen  suggested  whicb  is  entirely  satis- 
factory to  our  mmds.  It  is  said  the  restriction 
applies  alone  to  granting  powers  to  private 
corporations,  and  was  not  Intended  to  limit  the 
Legislature  in  conferring  corporate  powers 
upon  quasi  corporations  which  are  political  in 
their  character,  and  are  agencies  for  exercising 
the  powers  and  duties  of  local  government. 
This  view  might  be  adopted  as  sound  were  it 
not  for  tbe  exception  of  cities  in  the  clause. 
There  would  seem  to  be  no  object  nor  necessity 
for  making  tbe  exception  if  tbe  restriction  had 
no  application  to  a  special  law  conferring  cor- 
porate powers  upon  governmental  subdivisions 
of  the  State;  for  cities  are  municipal  corpora- 
tions, organized  to  exercise  powers  of  local 
government  and  police  regulations. 

We  do  not  understand  tbat  subdivision  7, 
S  31,  art  4,  has  been  construed  by  this  court 
as  being  a  prohibition  only  as  to  the  grant  of 
corporate  powen  and  privileges  to  purely  pri- 
vate corporations  which  are  organised  for  pri- 
vate gain;  and  that  it  does  not  apply  to  quasi 
corporations  which  perfonn  governmental 
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functions.  The  main  object  of  this  clause  of 
the  amendment  may  have  been  to  prohibit  the 
Legislature  from  granting  corporate  powers 
and  privileges  to  private  corporations,  except 
by  a  general  law;  but  we  are  not  prepared  to 
sav  that  this  was  the  only  ob)ect  of  tbe  clause. 
This  provision  was  not  before  the  court  in 
Smith  V.  8/terry,  50  Wis.  218;  Caihcart  Y,Comr 
spjck,  66  Wis.  500,  610;  and  Chicago  dt  N,  W. 
B.  Co.  V.  Langlade  Go.  56  Wis.  614. 

We  shall  not  attempt  to  lay  down  any  gen* 
eral  rule  which  will  furnish  a  test  in  all  cases 
as  to  what  corporations  come  within  the  amend- 
ment. It  is  a  safer  course  to  let  each  law  be 
considered  upon  its  own  provisions  and  subject 
matter  as  it  may  come  before  tbe  court.  It  is 
sufficient  now  to  say  that  chapter  883,  which 
organizes  the  board  of  drainage  commissionera 
to  carry  out  the  prescribed  system  of  drainage 
in  Dane  County,  \b  not  in  conflict  with  tbe 
amendment  of  1871.  Under  tbe  authority  con- 
ferred, the  board  exercises  a  police  power  for 
the  promotion  of  the  public  health  and  welfare, 
and  is  not  clothed  with  corporate  powers  or 
privileges  forbidden  by  the  amendment  This 
same  question  ss  to  the  grant  of  corporate  pow- 
en by  a  special  law  was  involved  in  Bryant  y. 
Robbine,  70  Wis.  268.  It  is  obvious  that,  if  this 
law  is  obnoxious  to  the  constitutional  obicction 
urged  of  granting  corporate  powera  which  tbe 
Legislature  was  prohibited  from  granting,  tbe 
Law  of  1886  was  open  to  a  lilse  objection.  Yet 
no  such  objection  was  taken  to  the  law  in  that 
case,  although  it  was  argued  by  tlie  same  able 
and  distinguished  counsel  who  assails  the  Law 
of  1880  on  that  ground. 

It  may  be,  as  tbe  relator's  counsel  suggests, 
that  the  powera  conferred  upon  the  commis- 
siooen  could  have  well  been  exercised  by  the 
county  board  of  supervisors.  The  county 
board  has,  under  tbe  Oeneral  Law,  power  to 
construct  county  drains  where  they  wii.  con- 
duce to  the  public  health  and  welfare  (liev, 
Stat  chap.  64);  but  tbe  Legislature  may  have 
thought  the  drainage  prescribed  in  the  Law  of 
1^80  would  be  more  properly  and  effectually 
done  under  the  direction  of  a  board  of  commis- 
sioners, who  would  have  charge  of  tbe  work 
until  completed.  The  county  board  consista 
of  many  membera,  and  the  pereonnel  is  con- 
stantly changing.  Tbe  membera  are  not  gen« 
erally  chosen  with  reference  to  any  peculiar  fit- 
ness for  such  work,  though  they  have  ample 
authority  under  the  Statute  to  inaugurate  it. 
But  whatever  may  have  been  tbe  motive  or 
reason  which  induced  tbe  Legislature  to  enact 
tbe  law  ia  an  immaterial  inquiry  if  tbe  law  is 
valid. 

The  law  gives  the  commissionera,  after  bear- 
ing the  parties  in  the  matter  who  shall  appear 
betore  them,  power  to  decide  whether  the  pub* 
lie  health  or  welfare  will  be  promoted  by  the 
intended  work.  A  favorable  decision  by  them 
of  that  question  is  conclusive.  No  appeal  is 
granted  for  any  further  hearing  on  the  question 
as  to  the  necessity  of  tbe  drainage.  The  law  is 
vigorously  assailed  because  it  provides  no  ap- 
peal for  the  trial  of  that  ouestion.  From  tbe 
nature  of  tbe  case  it  would  seem  tbat  there 
should  be  somel)ody  to  determine  the  question 
of  the  necessity  of  the  drainage  for  the  public 
benefit.  Is  each  person  whose  land  is  affected 
by  the  drainage  entitled  to  a  Jury  trial  of  tha 
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issue?  If  00,  ODe  Juiy  might  find  one  way,  an- 
oiher  Jury  find  another  way;  and  a  marsh 
which  was  the  cause  of  sickness  and  death,  and 
was  renUj  a  nuisance,  would  never  be  drained. 
The  Le^lature  mi^ht  have  declared  the 
marshes  m  this  case  a  nuisance,  and  taken  steps 
for  draining  them.  The  question  of  necessity 
could  not  have  been  inquired  into  except  where 
it  was  apparent  that  there  was  an  attempt  to 
evade  the  Constitution,  and  advance  some 
scheme  under  the  pretense  of  promoting  the 
public  health  and  welfare.  In  the  case  of  a 
county  drain  the  county  board  decides  upon 
the  necessity,  and  there  is  no  appeal  from  the 
decision  of  the  queslion. 

The  principle  involved  is  analogous  to  taking 
propertjr  by  right  of  eminent  domain.  Where 
a  municipal  corporation  takes  property  for  pub- 
lic use,  the  Jury  conclusively^  decides  the  ques- 
tion of  necessity.  The  Legislature  may  deter- 
mine the  necessity  of  the  exercise  of  the  power, 
and  the  extent  to  which  the  exercise  shall  be 
carried;  or  it  may  delegate  the  exercise  of  that 
right  to  officers  or  corporations.  "It  is  not  in- 
dispensable that  the  Lei^islature  shall  determine 
that  any  given  enterprise  is  necessary  or  proper 
before  putting  in  operation  the  power  of  emi- 
nent domain.  This  power  is  pnmarily  an  ab- 
solute one,  and  theoretically  exists  in  this  abso- 
lute form  in  the  ultimate  source  of  authority 
in  every  organized  society.  In  the  constituted 
government  of  this  State  the  right  of  exercising 
it  has  been  confided  to  the  Legislature,  restrict- 
ed by  only  two  conditions:  one  that  compensa- 
tion shall  be  made  to  the  owner  of  the  property 
taken;  the  other  that  the  use  for  which  prop- 
erty may  be  taken  shall  be  a  public  use.  In 
other  respects  it  is  without  limit.  Whether  the 
purpose  to  be  subserved  be  necessary  or  wise  is 
for  the  Legislature  alone.  That  body  also 
must  decide  when,  or  under  what  circumstan- 
ces, the  occasion  for  its  exercise  arises;  but 
whether  the  Legislature  will  await  the  actual 
existence  of  the  occasion  before  determining  to 
employ  its  prerogative,  or  will  declare  in  ad- 
vance what  conditioa  of  things  shall  furnish 
the  exig3ncy  for  its  agents  to  act,  is  a  queslion 
purely  for  legislative  discretion."  This  lan- 
guage of  the  court  of  New  Jersey  in  National 
Docks  R,  Co.  V.  Central  R,  Co.  '32  N.  J.  Eq. 
755-763,  is  applicable  to  the  point  we  are  con- 
sidering. This  doctrine  is  in  accord  with  the 
views  of  all  the  authorities  upon  the  subject, 
and  was  sanctioned  by  this  court  in  Smeator  v. 
Martin,  57  Wis.  364;  &mitk  v.  GovUl,  59  Wis. 
631,  and  Newcitmb  v.  Smith,  2  Pinn.  131.  It 
is  upon  this  principle  of  public  benefit  that  not 
only  the  agents  of  the  government,  but  also  in- 
dividuals and  corporations,  have  been  author- 
ized to  take  or  invade  private  propertv  for  the 
purpose  of  making  highways,  turnpike  roads 
and  canals;  of  erecting  and  constructing 
wharves  and  basins,  and  of  draining  swamps 
and  marshes,  Hubbell,  </.,  in  Newcomb  v. 
Smith,  supra. 

No  distinction  is  perceived  in  the  case  of  tak- 
ing land  for  a  drain  or  other  public  purpose; 
for,  while  the  public  have  often  great  interest 
in  drainage  on  sanitary  grounds,  this  fact  fur- 
nishes more  cogent  reasons  for  the  Legislature's 
delegating  the  power  of  determining  whether 
the  neiTAsity  exists  under  the  circumstances. 
6L.Ii.A. 


It  is  obvious  the  (juestion  could  never  be  deter- 
mined by  successive  jury  trials. 

Another  objection  to  the  law  is  that  it  at- 
tempts to  delegate  to  the  commissioners  the 
power  of  creating  and  defining  districts  for 
drainage  purposes,  which  it  is  said  belongs 
solely  to  the  Legislature.  It  is  not  apparent 
how  the  Legislature  could  accuratelv  define  the 
boundary  of  the  lands  which  should  be  drained 
without  more  investigation  than  it  has  time  to 
give  such  matters.  As  respondent's  counsel 
say.  "the  Act  does  define  the  boundaries  of  the 
district;"  but  it  is  left  to  the  commissioners  to 
determine  what  lands  shall  be  drained,  and 
what  lands  shall  be  charged  with  assessments 
for  doing  the  work.  But  the  lands  to  be 
drained  or  reclaimed  are  in  Dane  County,  and 
the  nature  and  extent  of  the  proposed  drainage 
are  clearly  indicated. 

In  Teega/rden  v.  Racine,  56  Wis.  645,  and 
Dickson  v.  Racine,  61  Wis.  645,  authority  was 

fiven  the  common  council  to  define  the  taxing 
istricts  for  local  taxation,  and  it  was  held  that 
the  common  council  possessed,  pro  hoc  vice,  the 
legislative  power,  whose  action  was  as  conclu- 
sive in  the  matter  as  if  taken  by  the  Legislature 
itself.  This  is  not  like  Peojjle  v.  Parki,  58  Cal. 
626.  There  it  is  said:  "The  Legislature  has 
not,  in  ani^  of  the  provisions  of  the  Act  under 
consideration,  designated  any  particular  river, 
stream  or  locality  within  the  State  where  drain- 
age is  necessary;  nor  has  it  located  or  estab- 
lished the  boundaries  of  any  drainage  and  as- 
sessment district  within  the  limits  of  which 
taxes  are  to  be  levied,  assessed  and  collected  for 
the  purpose  of  raising  funds  to  defray  the  cost 
and  expenses  of  the  system  of  works  designed 
by  the  Act."    Page  641. 

The  Legislature  could  not  well  enter  upon  an 
inquiry  of  the  lands  which  should  be  drained* 
but  naturally  referred  that  subject  to  the  com- 
missioners, who  could  investiirate  the  facts. 
The  commissioners  could  determine  what  lands 
would  bo  benefited  by  the  work,  and  assess  the 
burdens  in  proportion  to  the  benefits  received. 
We  see  no  objection  to  this  feature  of  the  law. 
See  Cooley,  Taxn.  2d  ed.  149,  and  cases  cited 
in  the  notes. 

It  is  further  insisted  that  the  Act  is  void  be- 
cause it  provides  a  method  of  drainage  which 
afifects  property  rights,  without  giving  the  own- 
ers of  the  lana  the  benefit  of  due  process  of 
law.  The  Act  gives  an  appeal  from  'Jie  decis- 
ion of  the  commissioners  in  classifying  the 
lands  for  assessment;  from  the  amount  of  dam- 
ages awarded  for  any  land  taken  or  injured; 
from  the  taxes  and  benefits  apportioned — in- 
deed, from  the  decision  of  all  material  questions 
which  can  arise,  except  from  the  decision  as  to 
the  necessity  of  the  drainage  to  promote  the 
public  health  and  welfare.  We  have  stated 
some  reasons  for  the  conclusion  that  the  Act  is 
not  void  for  that  feature  in  it;  but  upon  the 
other  questions  the  aggrieved  party  has  an  ap- 
peal. Under  the  circumstances  it  cannot  be 
truthfully  said  that  a  person  has  had  his  prop- 
erty taken  from  him  or  invaded,  or  burdens  im- 
posed upon  it,  without  a  hearing  or  due  pro- 
cess of  law.  The  plain  and  declared  object  of 
the  Act  is  the  promotion  of  the  ^ncral  health 
of  the  community  and  the  public  welfare,  by 
the  execution  of  the  proposed  system  of  drain* 
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ft^,  and  tbe  improyement  of  wasteland  which 
wi]1  result  therefrom.  Tbese  manifest  advan- 
tages and  benefits,  both  public  and  private, 
would  seem  to  fully  Justify  its  enactment  The 
validity  and  wisdom  of  such  legislation  have 
been  amply  indicated  by  courts  which  have 
considered  the  subject,  and  no  further  remarks 
are  called  for  upon  the  general  question. 


As  we  perceive  no  valid  objection  to  cbaptei 
883,  ihj6  order  qf  the  Circuit  Judge  appointing 
the  drainage  commissioners  is  affirmed,  and  the 
cause  is  remanded  for  further  proceedings  aoeord' 
ing  to  law. 

CasBoday*  J.,  dissenta. 


MICmGAN  8UPREMB  COURT. 


Cassie  E.  FILER 

0. 

Thomas  W.  FILER,  Appt. 

(-...Mioli.....) 

Id  a  «iiit  for  divorce  firom  bed  and  board* 
a  plea  of  former  abjudication,  based  on 
the  dismissal  of  a  former  suit  by  the  same  plain- 
tfir  Effalnst  tbe  same  defendant  for  an  absolute 
divorce,  will  not  oust  the  Jurisdiction  of  the 
court  to  allow  temporary  alimony  and  6oUcitor*s 
fees,  before  the  plea  has  been  passed  upon, 
where  the  present  biU  admits  the  invalidity  of 
the  marriage  set  up  in  the  first  blU,  and  Is  based 
upon  an  alleged  subsequent  marriajire. 

(OampheO,  J^  dissents.) 
(November  8, 1880.) 

APPEAL  by  defendant  from  an  order  of  the 
Circuit  Court  for  Wayne  Counter  directing 
that  he  be  committed  for  contempt  m  refusing 
to  comply  with  an  order  of  the  court  requiring 
him  to  pay  certain  alimony  and  solicitor's  fees 
in  a  suit  brought  against  him  for  divorce. 
Affirmed. 

The  opinion  sufficiently  states  the  case. 

Messrs.  Alfred  Russell  and  Edward  A. 
Gott»  for  defendant,  appellant: 

The  plea  of  "former  adjudication"  not  hav- 
ing  been  replied  to,  but  having  been  noticed 
for  hearing,  its  truth  being  thereby  admitted, 
was  a  complete  answer  to  the  application  for 
alimony. 

Edgar  v.  Buck,  8  West.  Rep.  788,  65  Mich. 
856. 

The  complainant's  present  bill  is  based  upon 
an  alleged  mariiage,  which  she  claims  took 
place  in  1881,  at  Waterloo,  N.  Y.,  and  the 
marriage  of  1874,  relied  upon  in  her  bill  of 
1885,  is  abandoned.  The  complainant  is  pre- 
cluded from  setting  up  tbe  1881  marriage  by 
the  decree  of  the  former  suit. 

Barb.  Ch.  Pr.  ed.  1848,  pp.  126,  127;  Glea- 
mm  V.  Knapp,  66  Mich.  293. 

The  court  below  was  without  Jurisdiction, 
inasmuch  as  the  complainant  sets  up  a  mar- 
riage, occurring  outside  of  this  State,  and  al- 
leges acts  of  cruelty  immediately  following, 
thereby  leaving  the  inference  that  such  acts 
were  committed  outside  this  State. 

NOTB.— A  valid  a^rreement  for  separation  be- 
tween husband  and  wife  is  not  affected  by  a  sub- 
aoquent  decree  for  divorce.  Galusha  v.  Galusha, 
post,  — .  and  noU, 

Effect  af  decree  of  divorce.   See  Cumminirton  v. 
Belcbercown,  4  L.  B.  A«  181,  note,  140  Mass.  223^ 
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Milford,  Eq.  PI.  p.  86;  Barb.  Ch.  Pr.  1848 
ed.  p.  86. 

Jar.  George  H«  Penniman  for  complain- 
ant, appellee. 

Morse*  </.,  delivered  the  opinion  of  the 
court: 

On  the  11th  day  of  April,  1889,  the  com- 
plainant  filed  her  bill  in  the  Wayne  Circuit 
Court  in  chancery,  alleging  marriage  with  the 
defendant  at  Port  Hope,  Ont.,  in  the  month  of 
January,  1874;  and  that  two  children  were 
born  of  said  marriage,  to  wit,  Claude,  bom 
June,  1875,  and  Adeibert,  born  March  5, 1879. 
She  further  alleges  brutal  and  cruel  treatment 
by  the  defendant.  She  also  avers  that  shortly 
after  the  birth  of  her  first  child  the  defendant 
informed  hor  that  she  was  not  his  wife;  that 
he  had  a  legal  wife  living,  to  wit,  one  Mary  A. 
Filer.  That  afterwards,  on  the  4th  day  of 
March,  1881,  the  said  defendant  procured  a 
divorce  from  the  said  Mary  A.  Filer  in  tbe 
Circuit  Court  for  the  County  of  Oakland,  in 
chancery.  That  in  a  few  weeks  thereafter  the 
complainant  and  defendant  proceeded  to  Water- 
loo, in  the  State  of  New  York,  and  were  there 
again  married,  before  William  H.  Burton,  a 
justice  of  the  peace.  That  this  marriage  was 
followed  by  cohabitation  as  husband  and  wife. 
That  said  justice  delivered  a  certificate  of  the 
marriage  to  said  defendant,  who  afterwards 
tore  up  and  destroyed  the  same. 

Complainant  also  shows  in  her  said  bill  that 
the  defendant  has  for  a  number  of  years  last 
past  been  living  in  open  and  notorious  adultery 
with  a  woman  named  Beaubien;  and  that  she 
is  informed  that  this  woman  claims  to  be  mar- 
ried to  him.  She  further  avers  that  the  de- 
fendant has  made  false  charges  of  improper 
conduct  against  her,  and  induced  others  to  do 
so.  That  for  tbe  past  three  years  he  has  not 
supported  her  or  her  said  children.  She  avers 
that  she  has  been  a  resident  of  this  State  "for 
more  than  one  year  immediately  preceding  the 
filing  of  this,  her  bill  of  complaint."  She  prays 
temporary  alimony,  solicitor's  fees  and  expenses 
of  suit,  and  that  a  decree  of  divorce  from  bed 
and  board  be  granted  her,  with  care  and 
custody  of  the  children,  and  such  other  relief 
and  remedy  as  may  be  agreeable  to  eauity  in 
the  premises.  She  also  tiled  a  petition  for 
temporary  alimonv,  etc.  A  copy  of  thia  peti- 
tion, and  notice  of  motion  for  an  order  upon 
said  petition,  to  be  heard  April  22,  1889,  was 
served  on  the  defendant  April  15,  1889.  On 
the  20th  of  April,  1889,  the  defendant  filed  and 
served  a  plea  in  the  cause.  This  plea  set  forth 
a  former  adjudication  between  the  parties,  in 
substance  as  follows:  That  on  the  10th  day  of 
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Ansnst,  1885,  fhe  complainnnt  filed  a  bill  for 
divorce  in  tbe  same  court,  and  praying  a  decree 
from  the  bonds  of  matrimony,  on  tbe  ground 
of  extreme  cruelty;  that  in  said  bill  she  alleged 
maniage  with  defendant  at  Port  Hope,  Ont.,  on 
tbe  22d  day  of  January,  1874,  and  that  the 
parties  lived  and  cohabited  as  husband  and  wife 
from  that  time  until  August  10,  1886.  She 
made  no  allegation  of  second  marriage. 

The  defendant  answered  this  first  bill  under 
oath,  denying  the  marriage  at  Port  Hope,  and 
averring  that  at  the  time  of  such  alleged  mar- 
riage he  bad  a  lawful  wife  then  living.  He 
also  denied  cohabitation  with  complainant  as 
her  husband,  as  alleged  in  the  bill,  but  admits 
that  he  had  intercourse  with  complainant,  who 
knew  that  he  had  a  lawful  living  wife.  That 
complainant  refused  to  "eo  through  any  mar- 
riage ceremony  with  this  defendant  before  any 
minister,"  ana  after  the  4th  day  of  March, 
1881,  refused  to  permit  the  defendant  to  have 
further  intercourse  with  her,  and  has  cohabited 
with  other  men,  and  is  intemperate;  and  since 
•aid  day  this  defendant  has  not  bad  intercourse 
with  her.  "Any  children  borne  by  tbe  com- 
plainant, if  the  fruit  of  intercourse  with  tbisde- 
fciidnnt,  were  bom  out  of  wedlock."  He  also 
denied  all  charges  of  cruelty,  or  any  misbe- 
havior charged  in  the  bill  of  complaint.  The 
answer  was  not  replied  to;  and  thereafter  the 
cause  was  heard  on  bill  and  answer,  and  tbe 
bill  dismissed.  Tbe  decree  of  dismissal  was 
duly  enrolled,  was  not  appealed  from,  and  now 
stands  not  reversed  and  of  record  in  said  court. 
This  plea  was  on  oatb. 

On  tbe  29th  day  of  April,  1889,  an  order  was 
made,  on  tbe  hearing  of  the  petition  for  tem- 
porary alimony,  that  tbe  defendant  pay  to  said 
complainant,  or  her  solicitor,  $10  per  week 
from  tbe  date  of  tbe  filing  of  tbe  bill,  as  tem- 

Sorar^  alimony,  and  $50  solicitor's  fees.  Tbe 
efendant  refused  to  comply  with  this  order, 
and  such  proceedings  were  bad  thereafter  that 
an  order  adiudging  him  guilty  of  contenipt  in 
80  refusing  was  made  May  14,  1889.  From 
this  order  defendant  appeals.  The  plea  in  tbe 
cause  of  former  adjudication  was  not  replied 
to,  but  was  noticed  for  hearing  by  the  soliciror 
Tor  complainant.  It  Is  claimed  by  tbe  solicitor 
for  tbe  defendant  that  the  plea  must  be  taken 
as  true,  and  that,  therefore,  it  was  a  complete 
bar  to  tbe  application  for  alimony,— citing  Bid- 
gar  y  Buck,  65  Mich.  856.  8  Jfe^i,  Rep.  788. 

But  the  present  bill  is  filed  for  a  divorce 
from  bed  and  board,  and  not  from  the  bonds 
of  matrimony;  and  it  is  chiefly  based  upon  an 
allegerl  legal  marriage  of  a  different  and  later 
date  than  the  one  alleged  ih  tbe  first  bill,  which 
is  conceded  by  tbe  complainant  in  her  second 
bill  to  have  been  illegal  because  of  the  then 
existence  of  a  lawful  wife. 


There  is -nothing  in  the  plea  or  fn  t1i3  decree 
in  tbe  first  case  to  indicate  the  ffrounos  of  din- 
missal  of  that  bill;  and  it  may  uaye  well  been 
because  of  tbe  illegality  of  tbe  marriage  averred 
therein.  If  so,  the  adjudication  therein  would 
not  affect  the  right  of  complainant  to  file  tbe 

{)rescnt  bill,  tbe  basis  of  which  Is  another, 
ater  and  legal  marriage.  Tbe  matter  of  tbe 
sufficiency  or  said  plea  as  a  bar  to  tbe  present 
suit  of  complainant  has  not  yet  been  deter- 
mined by  the  lower  court,  ana  we  do  not  feel 
called  upon,  in  this  appeal,  to  pass  upon  thai 
question.  The  proceeoings  adjudging  defend- 
ant in  contempt  seem  to  have  been  otherwise 
regular;  and,  until  tbe  court  below  has  passed 
upon  the  plea,  it  certainly  had  Jurisdiction  of 
the  matter  of  temporary  alimony  and  solicitor's 
fees,  while  such  plea  waa  pending  and  undis- 
posed of. 

The  further  point  is  made  that  the  court  be- 
low had  no  Jurisdiction  because  the  bill  only 
allesea  a  residence  in  this  State  pi  one  year 
immediately  preceding  the  filing  of  complain- 
ant's bill,  while  tbe  SUtute  of  1{<87  (Pub.  Acts 
1897,  p.  161)  requires  a  residence,  of  two  years 
in  a  case  where  the  cause  for  divorce  occurred 
out  of  this  State.  It  is  argued,  in  support  of 
this  point,  that  the  bill  alleged  a  marnaee  out 
of  tbe  State,  and  then  ayers  acts  of  cruelty  im- 
mediately following  such  marriage,  therebr 
leaving  the  inference  that  such  acts  occurred 
out  of  this  State,  as  no  dates  are  giyen  or  places 
named  where  or  when  said  acts  were  com- 
mitted. As  tbe  case  stands  in  this  court,  we 
cannot  consider  this  claim  of  defendant.  Tbe 
bill  of  compliaint  has  not  as  yet  been  demurred 
to.  The  case  now  stands  upon  bill  and  plea. 
Tbe  court  below  had  a  right,  upon  a  proper 
showing,  to  grant  temporary  alimony,  and  to 
enforce  its  orders  granting  the  same.  While 
the  caRe  is  being  disposed  of,  there  can  be  no 
injustice  in  treating  this  complainant  the  same 
as  other  complainants  in  divorce  casr>s.  When 
tbe  lower  court  determines  that  she  bad  no 
standing  in  court,  then  she  can  have  no  claim 
to  alimony;  but,  until  this  is  decided,  she  is 
before  the  court,  and  entitled,  *f  without  means, 
to  the  usual  aid  afforded  in  such  cases  by  a 
court  of  equity. 

Th€  order  of  the  emirt  befou,  is  affirmed,  toith 
costs  of  this  appeal  to  eomplainant, 

Sherwood,  Ch,  J,,  and  ChampllA  and 
I<on£^,  JJ.,  concurred. 

Campbell,  J.,  dissenting: 

I  think  no  temporary  alimony  can  be  granted 
where  the  marriage  is  in  dispute.  I  think, 
further,  that  the  formn  divorce  proceeding! 
are  a  bar  to  the  piesent  claim  of  complainant. 


ILLINOIS  SUPREME  COURT. 
John  y.  FARWELL  et  al,,  Appts., 


I. 


Qerhard  BECKER  si  al 
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Wbere  decreoa  are  rendered  againgt 
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two  defiandaats,  separately,  on  a  bill  to  com- 
pel oontrlbutloo,  and  they  are  reversed  In  the 
appellate  court,  an  appeal  to  the  suprrme  court 
from  the  decree  of  reyersal  cannot  be  sustained 
as  to  one  of  tbe  defendants  affainst  whom  tha 
Judionent  was  for  teas  than  $1,00(1 
8.  Creditors  who  attaeh  flpoode  In  good 
ftUth  in  the  exercise  of  ordinary  prudence  add 
caution,  with  no  Infeentlon  of  committing  a  trs^ 
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p«88  or  In  jnrlnir  anyone,  but  with  the  honest  be- 
lief that  transf eiB  by  the  debtor  were  fraudulent, 
are  not  wronir-doere  suoh  as  to  be  denied  the 
riflrht  of  oontrlbution  between  each  other  for  the 
damages  thereby  Incurred,  although  the  seizure 
turns  out  to  have  been  unlawf  uL 

8.    One  of  several  attaching  creditors 

who  has  assisted  in  defending  actions  for  trespass 
brought  by  a  claimant  of  the  goods,  and  whose 
debt  has  been  fully  paid  from  moneys  arising  out 
of  a  sale  of  the  goods  under  the  attachment,  may 
be  required  to  contribute  to  the  payment  of  the 
damages  reoovered  in  the  trespass  suits  against 
the  other  attaching  creditors. 

(June  IS,  ISSDl) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
I  he  Appellate  Court,  First  District,  revers- 
ing a  judgment  of  the  Circuit  Court  for  Cook 
County  in  their  favor  in  an  action  to  compel 
contribution  by  defendants  as  to  the  amount 
collected  from  plaintiffs  as  damages  because  of 
the  attachment  of  certain  property  by  plaintiffs 
and  defendants.  Dismissed  as  to  one  appellee 
and  reversed  as  to  the  other. 

The  facts  Biifflcienlly  appear  in  the  opinion. 

Messrs.  Tenney,  Bashford  ^  Tenney, 
for  appellants: 

Where  several  parties  are  jointly  concerned 
in  a  transaction,  and  in  carrying  it  out  accord- 
ing to  arrangement,  and  without  any  intent  to 
injure  others,  are  nevertheless  made  liable  by 
some  invasion  of  another's  rights,  if  one  should 
be  compelled  to  make  good  the  loss,  he  may 
compel  contribution  from  his  associates. 

Coolev,  Torts,  p.  147;  Jacobs  v.  Pollard,  10 
Cusb.  287;  Bailey  v.  Bussing,  28  Conn.  465; 
Stanton  v.  MeMnUen,  7  Ul.  App.  826;  Hurnph- 
rys  V.  PraU,  6  BUgh,  N.  R.  154;  BetU  v.  QHh 
bins,  2  Ad.  &  El.  57;  Toplis  v.  Grane,  5  Biog. 
N.  C.  686;  Qoldshonmgh  v.  Darst,  9  III.  App. 
205;  Pioileyyr.Qould,  13  111.  App.  565;  l^ererin  v. 
Eddy,  52  111.  189;  Qower  v.  Emery,  18  Me.  83; 
H<nr^  V.  Buffalo,  K  T.  A  E.  R.  Co,  37  K  Y.  297; 
Castle  V.  Noyes,  14  N.  Y.  832;  8ione  v.  Hooker, 
9  Cow.  154;  Coventry  v.  Barton,  17  Johns.  142; 
fjeffoett  V.  DuBois,  5  Paige,  Ch.  114;  Horbach 
v.  Elder,  18  Pa.  83;  Moore  v.  Appkion,  26  Ala. 
638;  Dugdale  v.  Lonering,  12  Moak,  Eng.  Rep. 
816,  and  noU,  L.  R.  10  C.  P.  196;  Wooley  v. 
Bntte,  2  Car.  &  P.  417;  1  Parsons,  Cont.  37; 
Ankeny  v.  Moffett,  87  Minn.  109;  1  Hilliard. 
Torts,  188,  note  a;  1  Waterman, Trespass,  §§  29, 
81. 

The  fact  that  a  writ  issued  against  one  party 
was  executed  by  seizing  goods  in  the  posses- 
cdon  of  another  party,  who  claimed  to  be  the 
owner,  does  not  necessarily  preclude  contribu- 
tion. 

Nelson  v.  Cook,  19  BL  440;  Acheson  v.  Miller, 
2  Ohio  St.  203;  Stanton  ▼.  MeMuUen,  7  111.  App. 
826. 

In  any  view  of  this  case  the  defendants  are 
liable  for  the  share  they  have  received  of  the 
proceeds  of  the  goods  seized  and  sold  in  the  at- 
tachment proceedings. 

Baelir  v.  Vfolf,  59  III.  470;  Kiewert  v.  Rinds- 
kopf,  46  Wis.  481;  WeOs  v.  MeOeoeh,  71  WU. 
196;  Brooks  v.  Martin,  69  U.  8.  2  Wall.  70  (17 
L.  ed.  732);  Planters  Bank  of  Tenn.  v.  Union 
Bank  of  Louisiana,  88  U.  S.  16  Wall.  488  (21 
L.  ed.  478);  HuiU  v.  Turner,  9  Tex.  885,  60 
Am.  I>ec.  167. 
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Mr,  Frederle  Ullmaa*  for  appellee  Bhirk« 
Messrs.  Beek  ^  Charlton  and  John  Oib« 

bons,  for  appellee  Becker: 

There  can  t)e  no  contribution  between  wrong* 
doers. 

MerrytseatherY.  Mxan, ST.  R.  186;  Peckr. 
Ellis,  2  Johns.  Ch.  131.  Lingard  v.  Bromley. 
1  Ves.  &  B.  114,  117;  Thweatt  v.  J<mes,  i 
Rand.  328;  Philips  v.  Biggs,  Hardr.  164;  Deer- 
ing  V.  Earl  of  Winchelsea,  2  Bos.  &  P.  270;  Norri% 
V.  HiU,  1  Mich.  202;  Hunt  v.  Lane,  9  Ind.  248; 
PreseoU  v.  Perkins,  16  N.  H.  805:  Bleteher  v. 
Graver,  11 N.  H.  868;  Niekerson  v.  Wheeler,  118 
Mass.  295;  Jones  v.  Ordiard,  16  C.  B.  614; 
Bailey  v.  Bussing,  28  Conn.  455;  Coventry  v. 
Barton,  17  Johns.  142;  Stone  v.  Booker,  9 
Cow.  154;  Moore  v.  Appleton,  26  Ala.  683;  Averw 
V.  Halsey,  14  Pick.  174;  Castle  v.  Noyes,  14  if. 
Y.  829;  Arnold  v.  Clifford,  2  Sumn.  238;  Hor^ 
bachy.  Elder,  18  Pa.  83;  Bendy.  Chicago  West. 
Div.R.  Co.^TW.  App.  517;  MinnisY.  Johnson, 
1  Duvall(Ky.)  171;  Acheson  t.  Miller,  18  Ohio, 
1:  Anderson  y,  Saylors,  8  Head,  551;  Baird  v. 
Midvale  Steel  Works,  12  Phila.  255;  Herr  v. 
Barber,  2  Mackey,  545;  Jacobs  v.  Pollard,  10 
Cusb.  287. 

If  the  person  seeking  redress  knew  the  act 
was  illegal,  or  if  the  circumstances  were  such 
as  to  render  Ignorance  of  the  illegality  inex« 
cusable,  then  he  wiU  be  left  by  the  law  where 
his  wrongful  action  has  placed  him. 

Cooley,  Torts,  147-150.  See  Nichols  v. 
Nouling,  82  Ind.  488;  Wilkinson  v.  Loudon^ 
sack,  3  Aiaule  &  S.  117;  Moore  y.  Appleton, 
Avery  v.  Halsey  and  Castle  v.  Noyes,  supra; 
Atkinsy.  Johnson,  43  Vt.  78;  Bhea  v.  White,  8 
Head,  121;  Adamson  v.  Jarvis,  4  Bing.  66; 
Betts  V.  Gibbins,  2  Ad.  &  El.  57;  Pearson  v. 
Skelton,  1  Mees.  &  W.  504;  Wooley  v.  Batte,  9 
Car.  &  P.  417;  Coventry  v.  Barton,  supra, 

Craig^,  CJl  J.,  delivered  the  opinion  of  the 
court: 

ON  MOTION  TO  DISMISS  AFFEAL. 

The  appellee  Elbert  W.  Shirk  has  entered  a . 
motion  to  dismiss  the  appeal,  so  far  as  he  is  * 
concerned,  on  the  ground  that  the  amount  in* 
volved  is  leas  than  $1,000  and  the  judgment  of 
the  appellate  court  is  final.  The  bill  in  this 
case  was  brought  against  two  defendants, 
Becker  and  Shirk.  The  facts  set  out  in  the 
bill,  briefly  stated,  are  that  Farwell  &  Co., 
Becker,  Shirk's  firm  (Sherer,  Shirk  &  Co.)  and 
Eisen  &  Co.  were  creditors  of  Ohlquist  Bros., 
a  firm  doing  business  at  Monticello  and  Center 
Point,  Iowa.  The  firm  became  insolvent,  and 
made  transfers  of  their  stock, which  the  credit** 
ors  claimed  were  fraudulent,  and  thereupon 
brought  attachment  suits  through  the  same 
attorneys.  Tlie  goods  were  sold  under  the  at- 
tachment proceedings,  and  enough  was  realized 
to  pay  the  claims  of  Farwell,  Becker  and  Shirk 
in  full.    Trespass  suits  were  brought  by  the 

Sarties,  who  purchased  the  goods  from  Ohfquist 
iros.,  against  the  sheriffs  who  made  the  levies, 
for  the  value  of  the  goods,  and,  after  consider 
able  litigation  in  Iowa,  Judgments  were  recov- 
ered by  the  plaintiffs  in  both  of  the  suits,  which 
Judgments  were  paid  by  Farwell  &  Co.  They 
also  paid  certain  costs  and  expenses  of  defend- 
ing the  suits,  and  brought  this  bill  to  compel 
26 
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Decker  and  Shirk  to  contribute  pro  rata  to  the 
paymeDt  of  the  amount  they  had  paid  out. 
The  circuit  court  entered  a  money  decree  re- 
quiring Becker  to  pay  complainants  $5,047.75, 
and  requiring  Shirk  to  pay  $.")54.74.  To  re- 
verse the  deciees  each  defeudaul  took  separate 
•ppenls  to  the  apix?lkte  court.  Tlie  appellate 
court  reversed  hoth  decrees,  and  remanded  the 
cause,  with  directions  to  dismiss  the  bill  (Ikcker 
▼.  Faiv^ell,  25  111.  App.  482),  and  to  reverse  that 
Judgment  com))lainunta  appeal  to  this  court. 
\Ve  think  it  is  plain  that  this  court  has  no  ju- 
risdiction, so  far  as  ibe  defendant  Shirk  is  con- 
cerned. Although  two  parties,  Becker  and 
Shirk,  were  made  defendants  lo  the  bill,  the 
action  is  agsiinst  each  defendant  to  enforce  a 
separate  and  distinct  liabiiiiy.  The  item  relied 
upon  was  sei  arate  as  toeacb  defendant,  and  so 
was  the  recoverv.  Shirk  was  in  no  manner 
connected  with  decker  as  to  the  claim  against 
him,  nor  was  Berker  in  any  manner  liable  as 
rcspe(  ts  the  claim  against  Shirk.  Where  the 
amount  against  each  defendant  is  separate  and 
di^Jtinct.  as  is  the  case  here,  the  two  amounts 
cannot  be  united  so  as  to  confer  jurisdiction, 
but  each  must  be  treated  as  a  separate  suit,  and, 
If  the  amount  involved  as  to  either  one  is  not 
lart^e  enough  to  confer  jurisdiction,  the  appeal 
must  fall.  See  liaUard  Paving  Co,  v.  Mulford, 
100  U.  8. 147  [25  L.  ed.  51^1]. 

I  he  appeal  as  to  appellee  Shirk  totU  60  dis- 
misifed. 

OH  THE  MERITS. 

Several  questions  have  been  discussed  by 
counsel  in  the  argument,  but  there  is  but  one 
question  of  any  importance  presented  by  the 
record,  and  that  is  whether  complainants  in 
the  original  bill,  appellants  here,  have  the  right 
to  require  Gerhard  Becker  to  contribute  to  the 
payment  of  the  judgments  rendered  in  the  Dis- 
trict Courts  of  Jones  and  Lyon  Counties,  Iowa, 
and  costs  which  the  complainants  had  paid  in 
consequence  of  the  levy  on  the  goods  as  the 
property  of  Ohlquist  Bros.  It  is  insisted  by 
appellee  that  in  the  attarhment  and  sale  of  the 

g)ods  in  Iowa  the  complainants  and  Gerhard 
ecker.  the  defendant,  were  all  wrong-doers, 
and  that  no  right  of  contribution  exists  between 
wrong-doers.  There  are  cases  which  hold 
that  no  right  of  contribution  exists  between 
wrong-doers.  Merryweatfier  v.  Nixan,  8  T.  R. 
186.  may  be  regarded  as  a  leading  case  on  the 
subject.  NirhoU  v.  Nowling,  82  lud.  488;  Peck 
y,  Ellis,  2  Johns.  Ch.  131;  Cumpston  v.  Tjam- 
bert,  lb  Ohio,  81,  and  Spalding  v.  Oakes,  42  Vt. 
848,— hold  the  same  doctrine. 

There  are  other  cases  where  the  aatne  rule 
has  been  declared,  but  we  do  not  think  the 
weight  of  authority  sustains  the  doctrine  that 
DO  right  of  contribution  exists  between  wrong- 
doers, as  it  is  broadly  stated  in  MerryweatJier  v. 
Ifijran,  Indeed,  the  later  English  cases  do  not. 
In  our  opinion,  sustain  the  doctrine  as  it  is  laid 
down  in  that  case. 

The  question  arose  in  Adamson  v.  Jartis,  4 
Bing.  60,  and  in  passing  upon  the  question, 
among  other  things.  Best,  Cn,  J.,  said :  "It  was 
certainly  decided  in  Merryweatfier'^,  Niran  that 
one  wrong-doer  could  not  sue  another  for  con- 
tribution. Lord  Kenyon,  however,  said  'that 
the  decision  would  not  affect  cases  of  indem- 
nity, where  one  man  employed  another  to  do 
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acta  not  unlawful  in  themselves,  for  the  purpooo 
of  asserting  a  right.'  This  is  the  onlj  decided 
case  on  the  subject  that  is  intelligible.  .  .  . 
The  case  of  Philips  v.  Biggs,  Hardr.  164,  was 
never  decided ;  but  the  court  of  chancery  seemed 
to  consider  the  .case  of  two  sheriffs  of  Middle- 
sex, where  one  had  paid  the  damages  in  an  ac- 
tion for  an  escape,  and  sued  the  other  for  contri- 
bution, as  like  the  case  of  two  joint  obligors. 
From  the  inclination  of  the  court  in  the  last 
case,  and  from  the  concluding  part  of  Zonf 
Kenyon's  judgment  in  MerryiDeather  v.  Mxan^ 
and  from  reason,  justice  and  sound  policy,  the 
rule  that  wrong-doers  cannot  have  redress  or 
contribution  against  each  other  is  confined  to 
cases  where  the  person  peeking  redress  must  be 
presumed  to  have  known  that  he  was  doing  an 
unlawful  act." 

What  was  said  in  the  case  cited  was  approved 
in  a  later  case.  Belts  v.  Uihbins,  %  Ad.  &  £L 
57.    See  also  Wooley  v.  Batte,  2  Car.  &  P.  417. 

Story  on  Partnership,  g  220,  after  stating  what 
is  regarded  as  the  general  rule  that  no  right  of 
contribution  is  allowed  by  the  common  law  be- 
tween joint  wrong-doers,  says:  "But  the  rule 
is  to  be  understood  according  to  its  true  sense 
and  meaning,  which  is,  where  the  tort  is  a 
known,  meditated  wrong,  and  not  where  the 
party  is  acting  under  the  supposition  of  tlie  en- 
tire mnocence  and  propriety  of  the  act,  and  the 
tort  is  merely  one  of  construction  or  inference 
of  law."  Armstrang  Co,  v.  Clarion  Co,  66  Pa. 
218,  sanctions  the  rule  announced  in  Story,  and» 
after  reviewing  the  authorities  on  the  question^ 
holds  that,  where  the  tort  is  a  known,  medi* 
tatcd  wrong,  contribution  cannot  be  had,  but, 
where  the  party  is  acting  under  the  supposition 
of  the  entire  innocence  and  propriety  of  the  act, 
contribution  may  be  awarded. 

In  Bailey  v.  Bustling,  28  Conn.  465,  a  leading 
case  on  the  subject,  it  was  held:  "The  rule 
that  there  can  be  no  contribution  among 
wrong-doers  has  so  many  exceptions  that  it  can 
hardly  with  propriety  be  called  a  general  rule. 
It  applies  properly  only  to  cases  where  there 
has  been  an  intentional  violation  of  law,  or 
where  the  wrong-doer  is  to  be  presumed  to 
have  known  that  the  act  was  unlawful." 

In  Jacobs  v.  Pollard,  10  Cush.  287,  the  Su- 
preme Court  of  Massachusetts  states  the  law  as 
follows:  "No  one  can  be  permitted  to  relieve 
himself  from  the  consequences  of  having  inten- 
tionally committed  an  unlawful  act,  by  seek- 
ing an  indemnity  or  contribution  from  those 
with  whom  or  by  whose  authority  such  unlaw- 
ful act  was  committed;  but  justice  and  sound 
policy,  upon  which  this  salutary  rule  is  found- 
ed, alike  require  that  it  should  not  l)e  extended 
to  cases  where  parties  have  acted  in  good  faith, 
without  any  unlawful  design ,  or  for  the  pur- 
pose of  asserting  a  right  in  themselves  or  othera, 
although  they  may  have  thereby  infringed  up- 
on thelegal  rights  of  third  persons.  It  is  only 
when  a  person  knows,  or  must  be  presumed  to 
know,  that  his  act  was  unlawful,  that  the  law 
will  refuse  to  aid  him  in  seeking  an  indemnity 
or  contribution.  It  is  the  unlawful  intention 
to  violate  another's  rights,  or  a  willful  igno- 
rance and  disregard  of  those  rights,  which  de- 
prives a  party  of  legal  remedy  in  such  cases.* 

Acheson  v.  Afiller,  2  Ohio  St.  208,  is  a  case 
in  its  facts  quite  similar  to  the  present  case. 
In  the  discussion  on  the  right  of  contribatioii» 
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the  SnpTeme  Court  of  Ohio  said:  "The  rule 
that  no  coDtribution  lies  between  trespa.^^^crs, 
we  apprehend,  is  one  not  of  universal  ap:)iica- 
tion.  We  suppose  ft  only  applies  to  cases 
where  the  persons  have  engaged  together  in 
doing  wantonly  or  knowingly  a  wrong.  The 
case  may  happen  that  persons  may  join  in  per- 
forming an  act  which  to  them  appears  to  be 
rigiit  and  lawful,  but  which  may  turn  out  to 
be  an  injury  to  the  rights  of  some  third  party 
who  mnv  have  a  right  to  an  action  of  tort 
against  them.  In  such  case,  if  one  of  the  par- 
ties who  have  done  the  act  has  been  compelled 
to  pay  the  amount  of  the  damage,  is  it  not  rea- 
sonable that  those  who  were  engaged  with  him 
in  doing  the  injury  should,  pay  their  propor- 
Uon?" 

After  reviewing  the  authorities,  the  court 
holds  that  the  legal  rule  is  that  where  parties 
think  tbey  are  doing  a  legal  and  proper  act  con- 
tribuiion  will  be  had,  but  where tbe  parties  are 
conscious  of  doing  a  wrong  courts  will  not  in- 
terfere. See  alsc  Coventry  y.  Barton,  17  Johns. 
142. 

Under  the  authorities,  we  think  it  is  clear 
that  if  the  attaching  creditors,  at  the  time  they 
sued  out  their  attachments  and  seized  the  goods, 
acted  in  good  faith,  exercising  such  prudence 
and  caution  as  an  ordinarily  prudent  person 
would  exercise,  with  no  intention  of  commi^ 
ting  a  trespass  or  injuring  anyone,  but  with  the 
honest  belief  that  the  transfers  made  by  Ohl- 
quist  Bros,  were  fraudulent  as  to  creditors,  the 
right  of  contribution  exists,  although  it  ulti- 
mately turned  out  that  the  seizure  of  the  goods 
was  unlawful  and  unwarranted.  The  facts 
surrounding  the  transaction  at  the  time  the  levy 
was  made  were  such,  in  our  opinion,  as  to  lead 
any  prudent  person  to  believe  that  the  goods 
were  liable  to  be  attached  by  creditors,  as  was 
done.  Ohlqulst  Bros,  were  at  the  time  of  the 
pretended  sale  largely  indebted  to  various  par- 
ties. A  day  or  two  before  the  attachments  is- 
sued they  claimed  to  have  sold  the  Monticello 
store  to  W.  A.  Tunberg,  and  the  other  stock  to 
U.  A.  Tunberg  and  F.  B.  Ohlquist,  another 
brother.  No  effort  was  made  to  adjust  or  pay 
their  liabilities.  They  retained  no  other  prop- 
perty  liable  to  levy  or  sale.  These  and  other 
Kindred  facts  were  brought  to  the  attention  of 
the  attaching  creditors  before  they  proceeded 
to  seize  the  goods.  If  the  sales  were  fraudu- 
lent, although  the  possession  of  the  goods  was 
turned  over  to  the  purchaser,  the  creditors  had 
the  right  to  levy.  Were  not  the  facts  sur- 
rounding the  transaction  such  that  a  reason- 
ably prudent  person  might  well  believe  thut  an 
attempt  had  been  made  to  defraud  creditors? 
If  so,  it  cannot  be  said  that  the  attaching  cred- 


itors, in  making  the  levy,  intentionally  vio- 
lated the  law,  nor  "were  they  piesumed  to  havs 
known  that  the  levy  was  unlawful.  The  fact 
tliat  the  goods  when  attached  were  in  the  pos- 
session of  Tunberg  is  not  a  controlling  fact 
The  surrounding  circumstances  indicated  thai 
the  pretended  sale  was  fraudulent,  and  if  fraud- 
ulent, as  it  appeared  to  be,  the  creditors  had  a 
riirht  to  attach  the  goods,  although  in  posses- 
sion of  a  pretended  purchaser,  and  a  seizure 
under  such  circumstances  cannot  be  regarded 
as  tortious. 

As  to  the  equities  of  the  case,  they  are  with 
the  complainants.  The  defendant  as  well  as 
complainants  sued  out  attachments  which  were 
levied  on  the  goods;  he  assisted  in  defending 
the  actions  brought  by  the  claimant  of  the 
goods;  his  debt  was  fully  paid  from  money 
arising  out  of  a  sale  of  the  goods  under  the  at- 
tachment, and,  as  the  com pl:iinants  have  been 
compelled  to  refund  the  value  of  the  goods, 
equity  and  fair  dealing  unite  in  requiring  the 
defendant  to  contribute  his  just  proportion  of 
the  burden  which  has  been  cast  upon  the  com- 
plainants on  account  of  the  seizure  and  sale  of 
the  goods. 

We  think  the  decree  of  the  circuit  court  hold- 
ing Becker  liable  to  contribute  was  correct. 
One  other  fact  remains  to  be  noticed.  It  ap- 
pears f jom  the  evidence  that  the  complainants, 
when  they  paid  the  two  judgments  rendered 
against  them  for  taking  the  gc^s,  did  not  have 
the  judgments  receipted  ana  canceled,  but  tbey 
were  assigned  to  Parkhurst,  who  was  an  at- 
torney of  complainants.  The  decree  treats  the 
judgments  as  belonging  to  compl:iinantB,which 
IS  the  fact;  but,  as  they  were  as8i;jned  to  Park- 
hurst, we  think  the  decree  should  be  modified, 
requiring  complainants  to  procure  an  assign- 
ment of  the  judgments  from  Parkhurst,  and 
file  the  same  with  the  decree  as  a  condition  pre- 
cedent to  the  issuing  of  an  execution  to  collect 
the  amount  found  due  by  the  decree.  In  this 
respect  the  decree  of  the  circuit  court  will  be 
modified;  in  all  other  respects  it  will  be  af- 
firmed. 

TJie  judgment  of  the  Appellate  Court  astod^ 
fendant  Becker  toUl  be  reversed. 

Mag^ruder,  c/l,  dissenting: 

I  concur  in  the  views  expressed  and  the  con- 
clusion reached  by  the  appellate  court  in  the 
opinion  delivered  by  Mr,  Justice  Bailey,  then 
of  that  court,  and  reported  as  Becker  v.  Far- 
well,  26m.  App.  4^2, 

Bailoy,  /.,  having  heard  this  case  in  the 
appellate  court,  took  no  part  in  its  decision 
here. 
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Minerva  J.  BEAVER,  Exrz.,  etc.,  Bespt,, 

V, 

Charles  C.  BEAVER  et  al,  Admrs.,etc.,  Appts. 

( N.Y. ) 

1.  No  trust  ean  be  implied  ft*omamere 


deposit  in  a  savings  hank  Xty  one  person  in  the 
name  of  another. 
2.   A  deposit  of  money  in  a  saving  bank 
in  the  name  of  the  depositor's  son,  who 

does  not  appear  ever  to  have  known  of  it,  doet 
not  show  a  gift  to  him,  where  the  depositor  re. 


Nora— Oirt  defined. 
A  gift  is  a  oontraot  executed.   The  act  of  exeoa- 
tlon  is  the  deUvery  of  poeseesion.  Without  delivery 
6L.RA. 


It  Is  only  a  contract  to  give,  not  binding  for  want 
of  consideration.  Re  CampbeU*8  Bstate,  7  Pa.  100| 
Withers  v.  Weaver,  10  Pa.  801;  Kidder  v.  Kidder,  8i 


See  also  9  h.  R.  A.  277 :  12  L.  R.  A.   oO«:  15  L.  R.  A.  544. 
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teined  the  pMS-book  for  many  f esra  afterwards, 
deallnir  with  the  aooount  as  his  own,  and  by  the 
rules  of  the  bank  payments  oould  be  made  to  any 
person  presenUnff  the  book,  but  to  no  one  else. 

CDanforth^  J.,  diments.) 

(November  aft,  1889.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Genera]  Term  of  the  Supreme  Court, 
Third  I>epartment,  afflrminff  a  judgment  of  the 
Ulster  Circuit  in  favor  of  plaintiif  in  an  action 
to  recover  ihe  amount  of  a  certain  bank  depos- 
it alleged  to  have  belonged  to  plaintiff's  testa- 
tor, although  made  by  and  remaining^  within 
the  control  of  defendants'  intestate.    Sewned. 

Statement  by  Andrewn,  J»: 

The  action  was  commenced  by  the  ])1aintiff, 
as  executrix  of  Asiel  G.  Beaver,  against  the 
Ulster  County  Savings  Instiiution,  to  recover 
certain  deposits  amounting  to  the  sum  of  $2,800 
or  thereabouts,  standing  t4)  bis  credit  on  the 
books  of  the  bank.  The  administrators  of  John 
O.  Beaver  claiming  the  money  as  part  of  his 
estate,  they  were  substituted  as  defendants  in 
place  of  the  bank,  the  money  having  been 
brought  into  court.  The  question  litigated 
was  whether  the  money  represented  by  the  de- 

rits  and  the  accumulations  had  been  vested 
Asiel  G.  Beaver,  as  a  gift  from  John  O. 
Beaver.  The  account  with  the  bank  consisted 
of  two  deposits,— one  July  5,  1866,  of  $854.04, 
and  one  of  October  5,  1866,  of  $145.96.— mak- 
ing in  the  aggregate  $1,000,  and  the  accumula- 
tions thereon.  Il  is  undisputed  that  the  de- 
posit $854.04  was  made  in  person  by  John  O. 


Beaver,  and  that  the  money  deposited  belonged 
to  him.  The  only  evidence  to  sustain  the 
claim  that  it  was  given  by  him  to  Asiel  G. 
Beaver  is  found  in  Uie  relations  between  them 
and  the  circumstances  attending  the  deposit. 

Asiel  G.  Beaver  was  the  son  of  John  O.  Bea- 
yer,  and  in  1866  was  seventeen  years  of  age, 
and  resided  with  his  father,  as  on  of  a  family 
of  thirteen  children.  John  O.  IV/aver  made 
the  deposit  of  Jul  v  5, 1866,  in  the  name  of  AaieL 
The  rules  of  the  bank  required  that  on  making 
the  first  deposit  the  depositor  should  subscribe 
a  declaration  of  his  assent  to  the  by  laws  of 
the  institution,  and  his  promise  to  abide  by 
them.  John  O.  Beaver,  at  the  date  of  the  first 
deposit,  signed  in  his  own  name  a  declaration 
presented  to  him  by  the  treasurer  of  the  tiank, 
commencing  with  the  words:  "I,  Asiel  G. 
Beaver,  of  Esopus,  Ulster  County,  herebjr  re- 

?uest  the  officers  oi  the  Ulster  County  Savings 
Dstitution  to  receive  from  me  $851,  and  open 
an  account  with  me,"  etc.  At  the  same  time 
the  savin j^  bank  entered  on  its  books  an  ac- 
count beginning,  "Dr.,  Ulster  County  Savings 
Bank,  in  account  with  Asiel  Beaver,"  and  cred- 
iting said  Asiel  with  the  deposit  of  $854.  Un- 
der the  name  of  Asiel  Beaver  were  originally 
written  the  words,  "Paj^able  to  John  O.  Bea- 
ver." The  bank  also  at  the  same  time  iasued 
and  delivered  to  John  0.  Beaver  a  pass-book, 
with  a  similar  entry  as  in  the. account  on  the 
books  of  the  bank,  containing  also,  as  original- 
ly  written,  the  words,  "Payable  to  John  O. 
Beaver."  These  words  in  the  account  and  in 
the  pass-book  were  in  the  handwriting  of  the 
treasurer  of  the  bank,  and  were  written  at  the 
same  time  and  by  the  same  hand  as  the  other 


Pa.  9S8;  Trougrh^s  Estate,  75  Pa.  115;  Zimmerman  v. 
Streeper,  Id.  147:  Hcott  v.  Lauman,  104  Pa.  506. 

A  gift  inter  virm  is  an  Immediate,  voluntary  and 
gratuitous  transfer  of  personal  property  by  one  to 
another.  Flanders  v.  Blandy.O  West.  Bep.  418,  45 
Ohio  St.  108. 

A  donation  inter  vHboe^  as  distln^lshed  from  a 
donatio  morf(8  cauaa^  does  not  require  actual  deliv- 
ery; and  it  is  suiBoient  to  complete  a  gift  inter  vivog 
that  the  oonduot  of  the  parties  should  show  that 
the  ownersiilp  of  the  chattels  has  been  changed. 
PouUaln  V.  Poulioin,  79  Qa.  IL 

Intent  dUme  not  sufficient. 

An  intention  to  give  is  not  a  gift;  and  so  long  as 
the  gift  is  Icf  tj  incomplete,  a  court  of  equity  will 
not  Interfere  and  give  it  effect  Flanders  v.  Blandy, 
«  West  Rep.  418,  45  Ohio  St.  108;  Snowden  v.  Held. 
6  Cent.  Rep.  886, 67  Md.  130. 

To  constitute  a  valid  gift,  the  transfer  must  be 
ooneummated,  and  not  remain  incomplete  or  rest 
in  mere  tDtention;  and  this  is  so  whether  the  gift  is 
by  delivery  only,  or  by  the  creation  of  a  trust  in  a 
third  person  or  in  the  donor;  enough  must  be  done 
to  pass  the  title.  Gano  v.  Fisk,  1  West.  Rep.  603, 43 
Ohio  St.  462:  Robinson  v.  Ring,  72  Me.  140:  Hayden 
V.  Hayden,  3  New  Gng.  Rep.  82,  I4ri  Mass.  448;  Dickes- 
ohiM  V.  Exchange  Bank,  28  W.  Va.  840. 

A  gift  of  a  chattel  to  take  effect  in  the  future  is 
without  oonslderution  and  not  enforceable.  De- 
livery, either  actual  or  constructive,  must  be  shown 
to  establish  it.  Vogel  v.  Oaat,  2  West.  Bep.  418, 20 
Mo.  App.  104. 

The  mere  possession  of  the  subject  of  the  alleged 
ffift,  unaccompanied  by  proof  of  its  delivery  by  the 
donor  to  the  donee,  is  InsutBcient  to  establish  it  as 
a  gift  either  inter  oitKM  or  eouna  mortis.  Bickesohied 
V.  Rzohange  Bank«  28  W.  Va.  841. 
•  L.RA. 


The  gift  of  a  savings-bank  book  from  h  usband  to 
wife,  eauea  mortis^  is  not  valid  without  delivery,  al« 
though  the  book  is  already  in  her  possession;  and 
his  saying  to  her,  "ITou  may  have  it,**  or,  **You  may 
keep  it;  it  is  yours,**  is  not  sulficlent  to  pass  the 
property,  prew  v.  Hagerty,  8  L.  R.  A.  230, 81  Me.  23L 

Where  there  are  circumstances  attending  an  aU 
leged  gift,  which  reasonably  excite  suspicion  as  to 
whether  there  was  a  gift  in  fact,  the  proof  must  be 
such  as  to  remove  suspicion.  Lewis  v.  Merritt,  42 
Hun,  16L 

Delivery  essential  to  computed  QtfL 

Delivery  is  essential  to  a  girt,  and,  whether  it  be 
inter  vivos  or  eauM  mortis,  there  must  be  an  actual 
handing  over,  with  the  intent  to  transfer  the  right 
of  property  and  possession.  Johnson  v.  Stevens,  28 
La.  Ann.  144:  Hanson  v.  Millett,  66  Me.  184;  Oarleton 
V.  Lovejoy,  54  Me.  445;  Egerton  v.  Egerton,  17  N.  J« 
Eq.  419;  DUts  v.  Stevenson,  17  N.  J.  Bq.  407;  Ouschian 
V.  Hughart,  28  Tnd.  449;  Peeler  v.  Guilkey,  27  Tex, 
855;  Curry  v.  Curry,  30  Ga.  257;  CSarswell  v.  Ware,  30 
GfL  267;  Ward  v.  Turner,  1  Lead.  Gas.  In  Bq.  4th  Am. 
ed.l23^;  Basket  v.  Hassell,  107  U.  S.  602  (27  L.  ed.  500). 

There  must  be  an  actual  delivery  or  some  act 
which  is  in  law  equivalent  thereto.  Peters  v.  FOrt 
Madison  Const.  Co.72Towa,  405;  Snowden  v.  Reid,8 
Cent  Rep.  686,  67  Md.  180;  Flanders  v.  Blandy,  9 
West  Rep.  417,45  Ohio  St.  lOi. 

It  may  in  some  cases  be  a  symbolical  delivery. 
Vogel  V.  Gast,  2  Weit.  Rep.  418, 20  Mo.  App.  104. 

A  donation  inter  vivos^  duly  accepted  by  the  do- 
nee, need  not  be  accompanied  by  any  other  deiiV' 
ery.    Bauxet  v.  Bauxet,  88  La.  Ann.  688. 

The  donor  must  part  with  the  dominion  and  eon- 
trol  of  the  subject  matter  and  transfer  it  to  the 
donee,  where  the  thing  is  incapable  of  manual  d^ 
livery.   Snowden  v.Beid,  8  Cent.  Ben.  886  m  Md. 


1889. 
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part  of  the  entries.  But  before  tbe  dellverj  of 
the  pass-book  tbe  words  "Payable  to  John  O, 
Seayer"  were  erased  tberefrom,  and  tbe  same 
erasure  was  made  in  tbe  account  on  tbe  bank 
books.  How  tbe  interlineation  came  to  be 
made  in  tbe  first  instance  does  not  sppear,  nor 
does  it  appear  at  wbose  suggestion  or  under 
wbat  circumstances  tbe  erasures  were  made. 
Subsequently,  op  October  6, 1866,  anotber  de- 
posit of  $145.96  was  made  to  tbe  account,  and 
credited  on  tbe  pass-book. 

Tbere  are  no  facts,  except  as  above 'stated, 
tending  to  sbow  a  gift  of  tbe  money  deposited 
to  Asid.  On  the  otber  band,  many  circum- 
stances were  shown  which  are  claimed  to  be 
inconsistent  with  a  gift  by  tbe  father  to  tbe  son 
of  the  money  deported.  The  son  married  a 
few  years  after  the  deposit  was  made,  and  died 
in  ]w6,  twenty  years  after  the  date  of  tbe  de- 
posits, being  then  of  tbe  age  of  thirty-seven 
years,  leaving  a  wife,  but  no  children,  surviv- 
fog«  John  O.  Beaver,  the  father,  died  in  1838. 
The  father  retained  possession  of  the  pass-book 
at  all  limes  until  his  death.  In  A  pril,  1867,  he 
drew  $27.29  from  the  account,  and  signed  a 
receipt  therefor  in  the  pass-book  in  his  own 
name.  No  other  sum  was  ever  drawn  from 
the  account.  From  time  to  time  John  O.  Beaver 
presented  the  pass-book  to  the  bank  to  have  the 
interest  credited,  and  the  bank  offlcen  had  no 
dealings  with  any  other  person  in  respect  to 
(he  account  There  is  no  evidence  that  Asiel 
G.  Beaver  ever  had  the  pass-book  in  his  pos- 
session, or  knew  of  tbe  deposits. 

In  May,  1870,  Asiel  opened  an  individual  ac- 
count at  tbe  bank  in  his  own  name,  which  con- 
tuiued  until  March,  1886,  when  he«  drew  out 


$1,818. 66,  in  full  of  tbe  account  It  appears  that 
John  O.  Beaver  had  eight  or  nine  pass-books 
in  tbe  bank,  representing  deixwits  made  in  tbe 
names  of  other  persons.  He  left  at  his  death 
real  estate  of  the  value  of  $12,000  to  $15.000,. 
and  more  than  $20,000  in  personal  property. 
One  of  the  rules  of  the  bank  provides  that 
"drafts  majr  be  made  personally,  or  by  t!.e  or- 
der in  writmg  of  the  depositor  (if  the  institu> 
tion  have  the  signature  of  the  party),  or  by  let- 
ters of  attorney,  duly  authenticated;  but  no 
person  shall  have  the  right  to  demand  any  part 
of  his  principal  or  interest  without  producing 
the  original  book,  that  such  payment  may  bo 
entered  thereon;"  and  anotber  declares  that, 
"although  the  institution  will  endeavor  to  pre- 
vent fraud  or  impositions,  yet  all  payments  to 
persons  presenting  the  pass-books  issued  by  it 
shall  be  valid  payments  to  discharge  tbe  mstl- 
tuUon."  The  rules  were  printed  on  the  pasa- 
books  of  the  bank. 

Jfr.  A.  T.  Clearwater,  with  Messrs.  Law 
ton  Ss  Stebbine,  for  appellants: 

The  deposit  made  unaer  the  circumstances 
found  or  established  as  matters  of  fact  in  this 
case  was  not  a  gift  of  the  subiect  matter  there- 
of, within  tbe  requirements  of  law. 

Re  Orawford,  6  L.  R.  A.  71,  118  N.  T. 
560. 

The  one  constant  quality  that  persists  in  all 
the  various  modes  of  delivery  effectual  for  the 
transfer  of  the  title  is  that  it  serves  to  devest 
tbe  donor  of  every  vestige  of  dominion  or  con* 
tiol  over  the  property. 

See  Curry  v.  rtnoers,  70  N.  Y.  212;  Tavnff 
V.  Young^  80  K.  T.  422;  Jackson  v.  TioerUif' 


180;  Bohiok  v.Ovote.6  Cent  Bep.  aas,  tt  K.  J.Eq. 

The  sobjeot  of  the  gift  must  he  delivered  either 
to  the  donee  or  to  some  person  for  his  use  and  ben- 
efit and  the  donor  must  part  with  all  dominion 
over  the  property,  and  the  title  most  vest  in  tbe 
donee,  subject  to  the  right  of  tbe  donor  at  any  time 
to  revoke  the  gift    Daniel  v.  Smith,  76  OaL  548. 

Where  the  alleged  donor  said  to  bis  wife,  **I  give 
these  bonds  to  you,  and  I  show  you  bow  to  cut  tbe 
ooupons  so  that  you  may  know  how  to  do  It  your- 
self, and  use  the  money  for  your  living,**  but  did 
not  deliver  them  to  her,  but  put  them  in  a  place  to 
which  she  had  no  aooess,  and  drew  the  proceeds 
himself « tbere  was  no  sift.  Peters  v.  Fort  Madison 
Oonst  Go.  78  Iowa,  40S. 

Donations  inter  vtcos  are  subject  to  an  implied 
eonditlon  that  If,  at  the  death  of  the  donor,  the  do- 
nation shall  be  In  excess  of  tbe  disposable  portion 
as  then  ascertained^  it  will  be  revoked  or  resolved 
to  the  extent  of  such  excess.  Tessier  v.  Bouesel,  41 
La.  Ann. ^,dBaBep.6l& 

Where  It  is  withhi  the  power  of  the  giver  to  con- 
trol or  cancel  the  gift,  a  gift  Inttir  vivos  is  not  es- 
tahllsbed.   Waynesburg  Gollege*B   App.  1    Cent. 

Bep.9e8,mFa.iaoL 

Deposit  cf  fund  in  tnifC  for  another. 

To  oonstitnte  a  gift,  there  must  have  been  a 
transfer  of  the  fund  to  the  claimant,  or  at  least  a 
transfer  of  it  to  the  depositor  as  trustee  for  the 
claimant.  Sweeney  v.  Boston  F.  a  Bav.  Bank,  116 
ICasB.  884;  Sherman  v.  New  Bedford  F.  0.  Sav.  Bank, 
taMsm-KL 

Where  a  oertJflcate  of  deposit  is  delivered  hy  a 
person  during  his  illness,  in  antiolpatlon  of  death, 
to  another  person  for  the  use  of  a  third.  It  is  a  valid 
gift  MUSH  mortis,  and  tbe  title  passes  from  the 

eu&A. 


death  of  the  donor,  although  the  certUcate,  paya- 
ble to  the  latterVi  order,  has  not  been  indorsed  by 
him.   Conner  V.  Boot,  11  Ck>lo.  188. 

Deposits  by  a  father,  made  in  the  presence  of  his 
daughter,  of  money  in  a  bank  In.  her  name  and  for 
her  use,  followed  by  other  deposits  to  her  credit 
entered  in  a  pass-book  supplied  by  the  bank  and 
delivered  by  bim  to  the  daughter,  constitute  a 
completed  present  gift  of  the  money  deposited. 
Re  Crawford,  6  L.  B.  A.  71, 118  N.  Y.  MO. 

Where  there  is  an  express  declaration  of  trust  In 
the  donor  of  a  gift,  the  rule  which  requires  cessa- 
tion of  control  and  dominion  by  the  donor  over  the 
personal  property  which  is  iriven.is.not  applicable. 
Miller  v.  Clark,  40  Fed.  Bep.  16. 

A  gift  of  a  deposit  in  a  savings  bank  Is  effected 
where  the  depositor  has  new  pass-books  made  out 
in  the  names  of  the  donees,  who  are  required  to 
sign  a  signature  book  In  the  bank,  although  the  do- 
nor retains  possession  of  the  books,  with  the  express 
purpose  of  preventing  the  donees  from  drawing 
and  spending  the  money  during  her  life,  and  an  en- 
try is  made  on  the  books  to  tht?  effect  that  the  donor 
alone  has  power  to  draw,  lilller  v.  Clark,  40  (Fed. 
Bop.  16. 

Where  the  entire  fund  on  deposit  Is  assigned  by 
depositor  to  be  paid  u  pon  his  death  to  the  assignee, 
the  money  to  be  drawn  out  only  on  production  of 
the  book,  which  is  delivered  by  the  assignor  to  the 
assignee,  the  ownership  of  the  money  becomes 
vested  In  the  latter,  subject  to  the  happening  of  the 
future  event,  the  asslgnor*s  death,  when  It  may  be 
withdrawn.  SchoUmler  v.  Schoendelen  (Iowa)  ,43 
N.W.Bep.28B. 

An  assignment  written  in  a  bank  book,  directing 
the  payment  to  the  order  of  the  assignee  of  all  the 
within  deposit  at  the  aasignorVi  death,  is  not  of  It* 
self  sufficient  to  create  a  vested  Interest  in  the  as- 
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1[%ird  Street  R,  Co,  88  N.  Y.  530;  Orangiao  ▼. 
Arden,  10  Johns.  298;  Trow  v.  Shannon,  78 
K.  Y,  446;  Doty  v.  Wilhaa,  47  N.  Y.  580. 

If  the  gift  did  not  take  effect  immediately 
on  the  deposit,  but  sometliing  more  was  to 
be  done  to  complete  the  transfer  of  title,  then 
the  deposit  alone  did  not  amount  to  the  deliv- 
ery required  by  law. 

Eastman  ▼.  Woronoco  8av.  Bank,  186  Mass. 
208. 

The  bank,  under  such  a  form  of  deposit,  did 
not  become  the  debtor  prima  facie,  of  the  mere 
name  upon  its  books  until  the  person  answer- 
ing to  that  name  manifested  in  some  form  his 
assent  to  bis  side  of  the  contract. 

See  Orr  v.  McGregor,  43  Hun,  628. 

The  retention  of  the  pass-book  by  the  de- 
positor reserved  to  him  ig  fact  and  in  law  the 
dominion  over  the  subject  matter  of  the  de- 
posit, and  therefore  was  incompatible  with  a 
complete  delivery. 

People  V.  Mechanics  dh  T,  8av,  Inet.  92  N.  Y. 
7;  Orr  v.  McGregor,  48  Hun,  680;  Schoenwald 
V.  Metropolitan  Sav.  Bank,  67  N.  Y.  418;  Ap- 
pleby V.  Brie  County  Sav,  Bank,  62  N.  Y.  12. 

Tho  donor  not  having  devested  himself  of 
the  dominion  over  the  subject  matter  of  the 
gift,  there  was  no  delivery  such  as  the  law  re- 
quires, and  the  gift  wad  incomplete,  no  matter 
what  tbe  intent  of  the  donor  may  have  been. 

Bobineon  v.  Riiig,  72  Me.  140,  89  Am.  Rep. 
808;  Scott  V.  Berkshire  County  Sav,  Bank,  140 
Mass.  157;  Nutt  v.  Morse,  2  New  Eng.  Rep. 
248, 142  Mass.  1;  Pope  v.  Burlington  Sav,  Bank, 
56  Vt.  284,  48  Am.  Rep.  781;  Waller  v.  Welch 
(Mass.)  4  New  Eng.  Rep.  854;  Bennett  v.  Cook, 
28  8.  C.  858.  See  Brahrook  v.  Boston  F,  0. 
Sat).  Bank,  104  Mass.  228. 

The  foregoing  rules  are  not  relaxed  where 
the  donor  and  donee  occupy  the  relation  of 
father  and  son,  living  together,  and  the  son  a 
minor. 


Grangiac  v.  Arden,  10  Johns.  298;  Jbne$  ▼. 
Lock,  ti5  L.  J.  N.  8.  C'h.  117;  Geary  v.  Page,  0 
Bosw.  29' »;  MeiogsY.  Meiqgs,  15  Hun,  453. 

The  deposit,  made  in  the  manner,  and  under 
the  circumstances,  found  by  the  court,  did  not 
create  a  trust  in  the  father  for  the  benefit  of 
the  son. 

Martin  v.  Funk,  75  N.  Y.  142;  Orr  ▼.  Jf*. 
Greqor,  48  Hun,  538. 

Mr.  F.  L.  Westbrook,  for  respondent: 

In  the  absence  of  any  explanation  or  contra> 
dictory  evidence,  the  legal  title  to  choses  fn 
action  must  be  deemed  to  be  in  tbe  person  in 
whose  name  they  are  taken  or  to  whom  they 
arc  payable. 

Sandford  v.  Sandford,  45  N.  Y.  7^;  Central 
Bank  V.  HammeH,  50  N.  Y.  159:  Be  Crawford, 
5  L.  a  A.  71,  118  N.  Y.  560. 

A  ^if  t  of  money  is  valid  and  completed  when 
the  right  to  it  is  settled,  or  to  get  it  under 
the  control  of  the  donee  is  shown;  and  in  de- 
termining that  question  the  acts  of  the  donor 
are  to  be  interpreted  by  his  intention  at  the 
time. 

Orrv.  McGregor,  48  Hun,  631;  Fulton  y,  F»d- 
ton,  48  Barb.  591;  day  v.  Barton,  55  N.  ST. 
72;  PHtcfiard  v.  Hirt,  39  Hun,  380. 

A  delivery  to  a  third  party  for  the  donee  Ip 
an  actual  delivery, 

GrymesY,  Hone,  49  N.  Y.  22;  Tavlfrr  v.  Kelly, 
5  Hun,  115;   Whiting  v.  Barrett,  7  Lans.  108. 

The  acceptance  by  such  third  person  is  an 
acceptance  by  the  donee;  and  so  long  as  such 
third  person  holds  tbe  subject  of  the  jif t,  the 
donee  may  at  any  time  demand  it. 

Hunter  v.  Hunter,  19  Barb.  638. 

The  delivery  to  the  bank  and  a  credit  to 
Asiel,  on  its  liooks,  of  the  money,  was  a  de- 
livery to  him,  and  the  gift  thereby  became  and 
was  perfected;  and  it  is  of  no  consequence  who 
took  and  held  the  pass-book. 

Howard  v.  Windham  County  Sav,  Bank,  40 


signee;  there  should  be  some  evidence  In  addition 
to  show  that  it  was  regrarded  by  the  aasiKnor  as  a 
complete  transaction:  and  the  delivery  of  tbe  book 
containing  tbe  asBig^nment,  togetber  with  a  rule  of 
tbe  banlc  requiring  tbe  production  of  the  book  be- 
fore drawing  out  money  deposited,  issufBcient  evi- 
dence. SoboUmier  v.  Schoendelen  (Iowa)  43  N,  W. 
Bcp.  282. 

A  written  statement,  In  a  savings-bank  book, 
of  a  gift  to  the  depositor's  wife  of  ail  the  funds 
credited  or  to  be  credited  in  that  book,  does  not 
constitute  a  valid  gift,  where  thebiiok  continues  to 
remain,  fis  before,  within  the  reach  and  uuJer  tbe 
control  of  the  husband,  in  a  bureau  drawer  in  the 
dining  room  of  their  residence,  and  be  continues  to 
draw  money  and  appropriate  it  to  his  own  use. 
Daugherty  v.  Moore  (Md.)  17  Wash.  L.  Rep.  608. 

It  is  not  sufficient  to  deposit  money  in  tbe  savings 
hank  in  the  name  of  the  beneficiary,  to  constitute  a 
perfected  gift.  Drew  v.  Ha«rerty,  8  L.  R.  A.  230, 
note^  81  Me.  231, 

Tbe  form  of  deposit  and  the  condition  annexed 
are  parts  of  that  contract,  and  in  some  respects 
modify  it;  but,  as  regards  the  claimtmt,  they  are 
nothing  more  than  declarations  of  the  depositor, 
competent  only  upon  the  question  of  bis  intention. 
Rrabrook  v.  Boston  F.  C.  Sav.  Bank,  104  Mass.  228; 
Sherman  v.  New  Bedford  F.  CSav.  Bank,  138  Mass. 
663. 

A  declaration  of  trust  by  the  owner,  or  a  deposit 
of  the  fund  in  his  name  as  trustee,  or  a  deposit  In 
the  name  of  another,  will  not  of  Itself  be  suffloient 
6L.a  A. 


to  prove  a  gift  or  voluntary  trust;  there  must  be 
some  further  act  or  circumstance  showing  a  per- 
fected gift  of  the  legal  or  equitable  Interest.  Clark 
V.  dark,  108  Mass.  5S2;  Broderlok  v.  Waltham  Sav. 
Bank,  109  Mass.  149;  Powers  v.  Provident  Sav.  Inst. 
124  Mass.  877;  Cummlngs  v.  Bramball.  120  Mass.  5r)2: 
Eastman  v. Woronoco  Sav.  Bank,  136  Mass.  208;  Gcr- 
rish  V.  New  Bedford  Sav.  Inst.  128  Mass.  159:  Sbcr- 
man  v.  New  Bedford  F.  C.  Sav.  Bank,  138  Mass.  5S2. 

It  is  not  a  complete  donation  causa  mortis  where 
a  depositor  during  her  last  illness  delivered  her 
savings-bank  book^to  a  third  person,  saying  that  if 
she  died  the  money  was  for  her  sister  in  Ireland. 
Walsh's  App.  1  L.  R.  A.  686, 122  Pa.  177. 

A  deposited  several  sums  of  money  in  a  savings 
bank,  *Mn  trust*'  for  certain  relatives.  He  gave  the 
deposit  books  into  the  possession  of  one  of  these 
persons,  and  A  drew  the  interest  accruin^r  on  the 
several  deposits.  Tbe  night  before  he  died  A  said 
to  these  persons:  ''When  I  am  gone,  you  take  these 
books  and  transfer  the  money  to  your  own  namcxi 
and  say  nothing  to  nobody  about  it.**  It  was  held 
that  there  was  not  a  perfected  gift  of  the  money  to 
said  persons;  and  thatsthe  administrator  of  A's  cs* 
tate  was  entitled  to  it.  Nutt  v.  Morse,  2  New  Bug 
Rep.  243,1142  Mass.  1;  Sherman  v.  New  Bedford  F.  G 
Sav.  Bank,  138  Mass.  681. 

Gift  by  deposit  of  money  in  a  bank,  what  neces- 
sary to  completion.  Be  Crawford,  5  L.  R.  A.  7L 
note,  113  N.  Y.  600. 

And  see  gifts  causa  mortis:  WilUams  t.  Oullsb 
ante,  366;  Miller  v.  NelT,  post, . 
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Yi.  599;  Smith  y.  Brooklffn  fkn.  Bank,  1  Cent 
Rep.  BOl,  101  N.  Y.  58;  Barker  v.  Harheck,  17 
JJ.  Y.  S.  R  678. 

Whether  Asiel  knew  or  did  not  know  of  the 
transaction  is  of  no  consequence,  whether  it 
was  a  gift  or  a  trust. 

Martin  ▼.  Funk,  75  N.  Y.  187;  Seott  v.  Har- 
heck, 40  Hun,  293;  Orr  ▼.  McGregor,  48  Hun, 
5S3;  HoUiday  v.  Jjetoie,  14  Hun,  480;  Tveker  y. 
Bradley,  88 Vt.  826;  Hvnterv.  Hunter,  19 Barb. 
«88;  BedeU  v.  CterW,  88  N.  Y.  584. 

1  he  gift  was  effectual  although  the  depositor 
retained  the  hook  in  his  possession  until  his 
death. 

Wmi$  y.  Smyth,  91  N.  Y.  801;  Orr  v.  Me- 
Gregor,  mpra;  Blaedd  v.  Loeke,  52  N.  H.  288; 
Orymee  t.  Hone,  49  N.  Y.  17. 

If  the  money  was  given  so  as  to  transfer  the 
ownersiiip  of  it  to  Asiel,  nothing  that  John  O. 
could  or  did  say  or  do  afterwards  could  in 
any  way  affect  the  rifirhts  or  interest  of  Asiel, 
whether  John  O.  had  the  book  or  not. 

Fmcler  v.  Bowery  Sav.  Bank,  4  L.  R.  A.  145, 
113  N.  Y.  458:  Maine  ▼.  Bailey,  95  N.  Y.  206; 
B*one  V.  Citizens  Sav.  Bank,  21  Hun,  285; 
Seoti  ▼.  Harbeek,  49  Hun,  294. 

In  any  event  or  aspect  of  the  transaction, 
John  O.  Beaver  became  and  was  a  trustee  of 
the  money  and  the  pass-book  for  the  benefit  of 
Asiel. 

Martin  ▼.  Funk,  75  N.  Y.  184;  Fowler  v. 
Bowery  Sav.  Bank,  4  L.  R.  A.  145,  113  N.  Y. 
458;  Fie/terv.  Fields,  10  Johns.  496;  Perry,  Tr. 
§  89;  Barry  ▼.  Lambert,  98  N.  Y.  806;  Oilman 
V.  McArdle,  1  Cent.  Rep.  67,  99  N.  Y.  459; 
iJhapman  v.  Porter,  69  N.  Y.  279;  Smith  v. 
Lm,  2  Tliomp.  &  C.  592;  Fulton  t.  FuUon,  48 
Barb.  592;  MaMeY.  Bailey,  95  N.  Y.  20K. 

When  the  trust  is  thus  created,  it  is  effectual 
to  transfer  the  beneficial  interest,and  operates  as 
a  gift  perfected  by  delivery. 

Gerrish  v.  New  Bedford  Sav,  Inst.  128  Mass. 
161;  Uurlbut  v.  Hurlbut,  49  Hun,  192. 

Andrews,  J.,  delivered  the  opinion  of  the 
court: 

It  is  found  that  the  money  with  which  John 
O.  Beaver  mude  the  deposit  of  $554. C4,  July  5, 
18C0,  belonged  to  him.  The  iaterence  ibat  the 
deuosit  of  $145.96,  made  October  5,  1866,  was 
also  made  by  him,  from  his  own  means,  does 
not  admit  of  reasonable  question.  Tbe  pass- 
bor>k  was  at  all  times  in  his  possession.  Con- 
currently  with  tbe  last  deposit  the  amount  was 
«niered  therem.  It  is  aHirmatively  shown  that 
A^icl,  who  was  then  a  minor,  lived  with  his 
father,  and  had  no  money  of  his  own,  and  the 
circumstances  are  quite  satisfactory  to  show 
that  he  never  at  any  time  during  bis  life  knew 
or  tbe  bank  account  The  question  in  tbe  case 
turns  upon  the  legal  effect  of  the  deposit,  made 
in  connection  with  the  attendant  and  subsequent 
circumstances.  If  they  establish  either  a  trust 
in  favor  of  Asiel  as  to  the  $854.04,  deposited 
July  5.  1866,  or  a  gift  of  the  fund  deposited, 
then,  clearly,  the  subse<]uent  deposit  would,  in 
the  absence  of  ezpUination,  be  impressed  with 
the  same  character,  and  be  governed  by  the 
flame  rules.  On  the  other  hand,  if  the  first  de- 
posit was  not  affected  with  any  trust,  and  was 
not  a  gift,  neither  is  the  last  one.  Both  were 
the  property  of  John  O.  Beaver,  or  both  the 
property  of  the  son,  either  by  a  beneficial  or  | 
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legal  title.  The  trial  court  seems  to  have  sus- 
tained the  transaction  as  a  gift,  but  at  t  lie  same 
time  refased  to  find  that  there  was  no  trust. 

There  is  no  warrant,  under  the  decisions  of 
this  court,  to  uphold  the  depcsit  of  July  5, 
1866,  as  a  trust. 

Tbe  case  of  Martin  v.  Funk,  75  N.  Y.  134, 
established  a  trust  in  favor  of  the  clai'iiaut  in 
that  case,  in  respect  to  a  fund  deposited  by 
another  in  a  savings  bank  to  bis  own  credit, 
in  trust  for  the  former,  the  latter  taking 
from  the  bank  at  the  time  a  pass-book  in 
which  the  account  was  entered  iu  the  same 
way.  The  court  applied  the  doctrine  that 
tbe  owner  of  a  fund  may,  by  an  unequivocal 
declaration  of  trust,  impress  it  with  a  trust 
character,  and  thereby  convert  his  absoliito^ 
legal  title  into  a  title  as  trustee  for  the  pei^on 
in'whose  favor  the  trust  is  declared.  There 
was  no  declaration  of  trust  in  this  case,  in 
terms,  when  the  deposit  of  July  5,  186J,  was 
made,  nor  at  any  time  afterwards,  and  none 
can  be  implied  from  a  mere  deposit  by  one  per- 
son in  the  name  of  another.  To  constitute  a 
trust  there  must  be  either  an  explicit  declara- 
tion of  trust,  or  circumstances  which  show  lie- 
yond  reasonable  doubt  that  a  trust  t^as  intended 
to  be  created.  It  would  introduce  a  dangerous 
instability  of  titles  if  anything  less  was  required. 
or  if  a  voluntary  trust  inter  vivos  could  bte  es- 
tablished in  the  absence  of  express  words,  by 
circumstances  capable  of  another  construction, 
or  consistent  with  a  different  indention.  See 
Tonng  V.  Young,  80  N.  Y.  43«,  and  cases  ctted.^ 

The  plaintiff's  title  to  'he  fMPi  tiujj*  deproii, 
therefore,  upon  the  question  jf  gift.  Tl  e  Ye- 
menis necessary  to  constitute  a  vjlid  ^ift  ^re 
well  understood,  and  are  net  ^Lc  pabjectof  dis- 
pute. There  must  be  on  ibe  part  c^f  'he  «lonor 
an  intent  to  give,  and  .»  'Jetive-y  or"  he  tbiag 
given,  to  or  for  the  dones,  in  pursuance  of  s*ich 
intent,  and  on  the  part cf  tlin ''.on '^e  acceptance. 
The  subject  of  the  gift  i/iay  be  chattels,  choses 
in  action,  or  any  form  jf  pers' nal  property, 
and  what  constitutes  a  delivery  may  depend  on 
the  nature  and  situation  of  the  thing  given. 
The  delivery  xns^,y  be  symbolical  or  actual,  by 
actually  transferring  the  manual  custody  of  the 
chattel  to  the  donee,  or  giving  to  him  the  sym- 
bol which  represents  possessior).  In  case  of 
bonds,  notes  or  choses  inaction,  the  deli  very  of 
the  instrument  which  represents  ibe  debt  is  a 
pift  of  the  debt,  if  that  is  the  intention;  and  so, 
also,  where  the  debt  is  that  of  the  donee,  it  may 
be  given,  as  has  been  held,  by  the  delivery  of  a 
receipt  acknowledging  payment.  hesUrlo  v. 
De  H  ilt,  80  N.  Y.  84U;  Gray  v.  Barton,  65  N. 
Y.  72;  2  Schouler,  Pers.  Prop.  §  66  et  seq. 

The  acceptance  also  may  be  implied  where 
tbe  gift,  otherwise  complete,  is  beneficial  to 
the  donee.  But  delivery  by  the  donor,  either 
actual  or  const ruciive,  operating  to  devest  the 
donor  of  possession  of  and  dominion  over  the 
thing,  is  a  constant  and  essential  factor  in  every 
transaction  which,  takes  effect  as  a  complete 
gift.  Anything  short  of  this  st  rips  it  of  the  qual- 
ity of  completeness  which  distinguishes  an  in- 
tention to  give,  which  alone  amounts  to  nothmg, 
from  tbe  consummated  act,  which  changes  the 
title.  The  intention  to  give  is  often  established 
by  most  satisfactory  evidence,  although  the 
gift  fails.  Instruments  may  be  ever  so  form- 
ally executed  by  tbe  donor,  purporting  to  trans- 
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fer  title  to  the  donee,  or  there  mtiy  be  the  most 
explicit  declaration  of  an  intention  to  give,  or 
of  an  actual  present  ffif t,  vet,  unless  there  is  de- 
li ver^,  the  intention  Is  defeated.  Several  cases 
of  this  kind  have  been  recently  considered  by 
this  court.  Young  y.  Young,  tumra;  Jackaon  t. 
Twenty-ITiird  Street  R.  Oo,  88  X  Y.  620;  Be 
Crawford,  118  N.  Y.  660,  5  L.  R.  A.  71. 

We  are  of  opinion  that  there  is  lacking  in  this 
case  two  of  the  essential  elements  to  constitute 
a  gift  by  John  O.  Beaver  to  his  son  of  the 
money  deposited  July  6,  1866,  viz.,  an  intent  to 
give,  and  a  delivery  of  the  subject  of  the  alleged 
gift.  The  only  evidence  relied  upon  to  estab- 
lish an  intent  on  the  part  of  the  father  to  make 
a  gift  to  his  son  is  the  transaction  at  the  bank 
on  the  day  the  deposit  was  made,  in  connection 
with  the  relation  between  the  parties.  There  is 
no  proof  of  any  oral  statement  made  by  the 
father  on  that  occasion  disclosing  an  intention 
to  make  a  gift,  and  not  a  edntitta  of  evidence 
that  afterwards,  during  the  twenty  years  which 
elapsed  before  the  son  a  death,  the  father  made 
any  declaration  or  in  any  way  recognized  that 
the  money  belonged  to  the  son,  or  had  been 
given  to  him.  Evidence  offered,  on  the  part  of 
Uie  defendant,  of  declarations  of  John  O. 
Beaver,  made  on  the  day  of  the  deposit  and 
afterwards,  inconsistent  with  the  theory  of  an 
intent  to  give  the  money  to  Asiel,  was  excluded, 
on  the  objection  of  the  plaintiff.  The  acts  of 
John  O.  Beaver  after  the  account  was  opened 
tend  strongly  to  negative  the  claim  that  the 
money  was  deposited  with  intent  to  give  it  to 
the  son.  The  drawing  out  of  the  interest  by 
John  O.  Beaver  on  one  occadon;  his  retention 
of  the  pass-book  for  twenty-two  years,  and  pro- 
curing it  to  be  written  up  from  time  to  time; 
the  fact  that  the  son,  so  far  as  appears,  never 
was  informed  of  the  existence  of  the  account, — 
are  strong  indications  that  John  0.  Beaver  did 
not  make  the  deposit  in  the  son's  name,  with 
intent  to  make  a  present  gift  of  the  money. 
The  father  dealt  with  the  account  as  his  own, 
and,  if  the  control  he  exercised  over  it  during 
the  minority  of  Asiel  could  be  reasonably  ex- 
plained on  the  theory  that  he  acted  as  the  nat- 
ural guardian  of  the  son,  no  such  explanation 
is  possible  as  to  the  sixteen  years  of  the  life  of 
the  son  after  he  reached  his  majority. 

The  trial  court  bavine  found  that  there  was 
a  consummated  gift,  which,  of  course,  includes 
a  finding  of  an  intent  to  give,  this  court  is  con- 
cluded from  reviewing  the  finding,  if  there  was 
any  competent  and  sufficient  evidence  to  sop- 
port  it  The  form  of  the  account  is  the  essen- 
tial fact  upon  which  the  plaintiff  relies.  It  may 
be  justly  said  that  a  deposit  in  a  savings 
bank  by  one  person,  of  his  own  money  to  the 
credit  of  another,  la  consistent  with  an  intent 
on  the  part  of  the  depositor  to  give  the  money 
to  the  other.  But  it  does  not,  we  think,  of  it- 
self, without  more,  authorize  an  affirmative 
finding  that  the  deposit  was  made  with  that  in- 
tent, when  the  deposit  was  to  a  new  account, 
unaccompanied  by  any  declaration  of  intention, 
and  the  aepositor  received  at  the  time  a  pass- 
book, the  possession  and  presentation  of  which, 
by  the  rules  of  the  bank,  known  to  the  deposi- 
tor, is  made  the  evidence  of  the  right  to  draw 
the  deposit. 

We  cannot  close  our  eyes  to  the  well-known 
practice  of  persons  depositing  in  savings  banks 
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money  to  the  credit  of  real  or  fictitious  penons» 
with  no  intention  of  devesting  themselves  of 
ownership.  It  is  attributable  to  various  rea- 
sons, — reasons  connected  with  taxation,  rules  of 
the  bank  limitine  the  amount  which  any  one 
individual  may  keep  on  deposit,  the  desire  to 
obtain  high  rates  of  interest  where  there  is  a 
diBcrimination  based  on  the  amount  of  depos* 
its,  and  the  desire  on  the  part  of  many  persons 
to  yeil  or  conceal  from  others  knowledge  of 
their  pecuniary  condition.  In  most  cases  when 
a  deposit  of  this  character  is  made  as  a  gift, 
there  are  contemporaneous  facts  or  subsequeni 
declarations  by  which  the  intention  can  be  es- 
tablished, independently  of  the  form  of  the  do- 
posit.  We  are  inclinea  to  think  that  to  infer 
a  gift  from  the  form  of  the  deposit  alone  would, 
in  the  great  majority  of  cases,  and  especially 
where  the  deposit  was  of  any  considerablo 
amount,  impute  an  intention  which  never  ex- 
isted, and  defeat  the  real  purpose  of  the  depos- 
itor.  The  relation  of  father  and  son  does  not 
in  this  case,  we  think,  strengthen  the  plaintiff'a 
case.  It  may  be  true  that,  as  between  parent 
and  child,  a  presumption  of  a  ffift  may  bo 
raised  from  circumstances  where  It  would  nol 
be  implied  between  strangers.  Bidgfeay  v. 
Bnglieh,  22  N.  J.  L.  400. 

But  where  a  deposit  is  made  in  the  name  of 
another,  without  any  intention  on  the  part  of 
the  depositor  to  part  with  his  title,  he  would 
be  quite  likely  to  select  a  member  of  his  own 
family  to  represent  the  account,  and  in  this 
case  tiiis  is  the  natural  explanationof  the  trans- 
action. 

The  circumstances  of  the  erasure  in  the  deo- 
laration  signed  by  John  O.  Beaver,  and  also 
in  the  account  on  the  books  of  the  bank,  of  the 
words,  "Payable  to  John  O.  Beaver/' throw 
no  light  upon  the  actual  intention.  If  they 
were  orinnally  inserted  at  the  8U|Kestion  of 
John  O.  Beaver,  it  would  seem  to  imply  that 
when  he  came  to  make  the  deposit  he  did  not 
intend  to  part  with  the  control  of  the  money, 
and  it  is  scarcely  presumable  that  he  changed 
his  intention  at  the  very  time  of  making  the 
deposit.  If  the  words  were  inserted  by  the 
treasurer  without  authority,  he  may  liavo 
erased  them  so  as  to  leave  no  evidence  of  an 
intent  to  evade  the  law  or  the  rules  of  the  bank 
in  respect  to  deposits,  or  he  may  have  done  it 
for  some  other  unexplained  reason. 

Again,  it  is  possible  that  John  O.  Beaver  de- 
sirea  that  the  fund  should  be  placed  so  that  it 
could  be  drawn  on  presentation  of  the  pass- 
book, vnthout  the  necossi^  of  a  written  order, 
and  the  erasure  was  made  for  this  reason.  In 
short,  the  reason  for  the  insertion  of  the  words, 
and  the  subsequent  erasure,  is  matter  of  spec- 
ulation merely,  and  does  not  aid  in  the  inter- 
pretation of  the  main  transaction.  There  was 
not  only  a  failure  \^  prove  an  intent'  on  the 
part  of  John  0.  Beaver  to  make  a  gift,  but  the 
case  is,  we  think,  equally  defective  on  the 
proof  of  delivery.  The  decUiration  and  re- 
quest drawn  by  the  treasurer  ran  in  the  name 
of  Asiel,  as  did  the  promise  recited  to  abide  by 
the  rules  of  the  bank.  But  it  was  signed  by 
John  O.  Beaver  in  his  own  name,  ana  not  as 
agent  for  Asiel,  and  in  law  was  his  request  and 
his  promise.  John  O.  Beaver  took  and  lo- 
tained  possession  of  the  pass-book  on  which 
the  rules  were  printed.    The  rules  prescribed 
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the  andertaking  of  the  bank,  and  the  condi- 
ttoDfl  to  be  obaerved  by  depoeitors  in  requiring 
payment  Under  these  rules,  John  O.  Beaver 
had  the  exclusive  dominion  over  the  account, 
and  the  exclusive  right  to  draw  upon  it  so  long 
as  he  retained  the  pass-book.  It  was  his  sig- 
nature that  the  bank  had,  and  not  that  of  Asiel, 
and  the  rule  authorizing  drafts  by  the  deposi- 
tor only  applies  when  £e  bank  has  his  signa- 
ture, but  the  rule  also  prescribed  that  "no 
person  shall  have  the  right  to  demand  any  part 
of  his  principal  or  interest  without  producing 
the  original  book,  that  such  i>ayments  may  be 
entered  thereon,"  and  also  that  "all  pavments 
to  persons  producing  the  pass-books  shall  be 
valid  payments  to  cuscharge  the  institution." 
Under  these  rules,  Asiel  was  never  in  a  situ- 
ation to  control  the  account,  while  John  O. 
Beaver  had  oomplele  authority  over  the  fund 
at  all  times.  If  John  O.  Beaver  had  delivered 
the  pass-book  to  Asiel  with  intent  to  give  him 
the  deposit,  there  would  have  been  a  construc- 
tive delivery  of  the  subject  of  the  gift  (Re 
Crawford,  iupra);  but  he  never  did  this  or  any 
equivalent  act 

We  think,  for  the  reasons  stated,  that  the 


plaintiff  failed  to  establish  a  gift,  or  to  Justify 
a  finding  of  a  gift  The  question  of  gifts,  in 
connection  with  deposits  in  savings  banks,  has 
of  late  years  been  frequently  considered  by  the 
courts  in  various  States.  The  preponderance 
of  authority  seems  to  be  in  favor  of  the  views 
we  have  expressed.  See  Robinson  v.  Ring,  72 
Me.  140;  Burton  ▼.  Bridgeport  Sav.  Bank,  62 
Conn.  898:  Marcp  v.  Amazeen,  61  N.  H.  181; 
Sehiek  v.  Grote,  42  N.  J.  Eq.  852.  5  Cent  Rep. 
826;  Seott  ▼.  Berkahire  County  Sav,  Bank,  140 
Mass.  167;  8  Am.  A  Eng.  Cyclop.  Law,  title 
Gifte,  and  notee. 

The  cases  of  Hoteard  v.  Windham  County  Sav. 
Bank,  40  Yt  697;  Blaedel  v.  Locke,  62  N.H.  288; 
and  Gardner  v.  Merritt,  82  Md.  78,—^  the 
furthest  towards  sustaining  transactions,  similar 
to  the  one  in  question,  as  gifts,  of  any  we  have 
noticed;  but  the^  are  distinguishable  in  material 
respects  from  thlB. 

Our  conclusion  is  that'  the  cause  of  action  in 
this  case  was  not  made  out,  and  the  judgment 
should  Uiertfore  be  reversed,  and  a  new  trial 
ordered. 

All  concur,  except  D&nforth*  J»,  diflsent- 
ing,  and  Finoh.  J,,  not  voting. 


MISSOURI   SUPREME  COURT. 


James  K.  WHITEHEAD,  by  Guardian, 
etc.,  Respt,, 

V. 

BT.  LOUIS.  IRON   MOUNTAIN  A 
SOUTHERN  R  CO.,  Appt. 
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The  petition  in  an  aetion  to  recover 
damwgea  fbr  personal  iajnriea*  inflicted 
upon  plaintlir  through  defendant's  negligence 
while  he  was  a  passenger  in  the  caboose  attached 
to  defendants  freight  train,  need  not  contain  an 
allegation  that  authority  to  carry  paesengerB  wtm 
given  by  the  company  to  the  conductor  iu  charge 
of  the  train. 

8*  If  one  is  riding  on  a  ft^iiflit  train  with 
the  consent  of  the  agents  in  charge  thereof,  the 
oompany  owes  him  a  duty  although  he  is  there 
against  Its  rtaes. 

8.  It  ia  within  tbeanthoritgr  of  the  eon- 
doctor  of  a  freight  train,  having  entire  charge 
thereof,  notwithstanding  lie  is  forbidden  to  carry 
poflBengers  thereon,  to  permit  a  person  to  ride  on 
sooh  train  even  without  payment  of  fare;  and  the 
company  will  be  liable  for  Injuriefl  resulting  to 
such  peiaon  from  lack  of  ordinary  care  on  the 
part  of  Its  employ^ 

4*  When  a  ear  containing  a  sleeping 
yaonger  beocnnea  detached  from  a 
tealn  andls  left  standing  at  the  foot  of  a  long 
down  grade,  and  the  trainmen  know  that  another 
train  will  soon  come  down  that  grade  on  the 
same  track,  and  that  it  is  liable  to  be  broken  in 
two  and  thus  not  under  complete  control,  and 
tberp  ie  frost  on  the  track,  the  failure  on  the  part 
of  the  trainmen  either  to  warn  the  paaaenger  or 


to  signal  the  coming  train  at  a  greater  < 
than  a  quarter  of  a  mile  from  the  standing  oar, 
there  being  ample  time  to  do  so,  Will  furnish  evi* 
dence  of  gross  negligence. 
6.  Onewhoiaonaft^ighttrainwiththe 
knowledge  and  consent  of  the  agents 
having  charge  of  It  cannot  be  said  to  be  thsrs 
wrongfully. 

(June  10, 1880L) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Washington  County, 
in  favor  of  pkintiff,  in  an  action  to  recover 
damages  for  personal  injuries  alleged  to  have 
resulted  from  the  negligence  of  defendant's 
servants.    Afflrmed, 

The  facts  are  f ullv  stated  in  the  opinion. 

Messrs.  T.  J.  Portia  and  George  H« 
Benton*  for  appellant: 

The  petition  fails  to  state  facts  sufBdent  to 
constitute  a  cause  of  action. 

Whitehead  v.  8t.  Jjmis,  1.  M.  A  8,  B.  Co.  22 
Mo.  Add.  60;  Snyder  v.  Hannibal  d  St.  J.  B. 
Co.  60  Mo.  418;  Eaton  v.  Detatoare,  L.dbW.B. 
Co.  67  N.  Y.  382,  18  Am.  L.  Reg.  N.  S.  665, 
672,  wfU  of  Redfleld, «/. 

The  court  erred  in  the  instruction  given  to 
the  jury. 

Cleveland  (ft  C.  B.  Co.  v.  Bartram,  11  Ohio 
St.  457;  Eh)ons  v.  Memphis  d  C.  R.  Co.  56  Ahi. 
246;  Pittsburgh,  C.  db  8L  L.  B.  Co.  v.  Nutum, 
50  Ind.  14 1;  Ohio  dM.B.Co.  v.  ApplewhiU,  52 
Ind.  540;  Cheney  v.  Boston  d  M.  B.  Co.  11  MeU 
121;  Boston  d  L.  B.  Co.  v.  Proctor,  1  Allen. 
267;  Johnson  v.  Concord  B.  Corp.  46  K.  H.  218; 
Flower  v.  Pennsylvania  B.  Co.  69  Pa.  210. 


Noim— A  railroad  oompany  admitting  passengers  | 
to  a  firelgbt  train  incurs  the  same  responsibility  to 
transport  them  safely  as  if  admitted  to  the  passen- 
ger train.  NewYork,  a&Bt.L.B.Oo.  V.  Doane,! 
L.  B.  A.  USk  fMCe,  16  West.  Bep.  tfMlS  Ind.  4BS. 
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Rights  of  passengers  to  protection  from  injury 
whUe  under  the  direction  and  control  of  the  con- 
ductor. Wagner  v.  Missouri  Paa  B.  Oo.  8  L»  R.  A. 
IfiO,  note,  97  Ma  fiU. 


See  also  20  L.  R.  A.  822. 
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JCHB, 


Messrs.  Dinning  ft  BjniBt  for  respondent: 

Even  if  the  plaintiff  was  not  a  passeoger, 
but  wro'ipfnlly  on  the  train,  the  defendant  is 
liable  for  all  iD  juries  inflicted  which  could  hove 
been  prevented  by  the  exercise  of  ordinary  care 
and  diligence. 

Brawn  v.  Hannibal  d  8t,  J.  R,  Oo,  50  Mo. 
461;  Isabel  v.  Hannibal  A  81  J.  R.  Go.  ^  Mo. 
475;  Voss  v.  Missouri,  K  <fi  T,  R.  Co.  59  Mo.  27; 
Hielcs  V.  Pae,  R,  Co.  64  Mo.  480,  65  Mo.  34; 
Burham  v.  St,  Louis,  L  JM.  db  S,  R,  Co.  56  Mo. 
838;  Meyers  v.  Cfiicago,  R,  L  dh  P.  R.  Go.  59 
Mo.  223;  Mortissey  v.  Wiggins  Ferry  Go.  43  Mo. 
380;  h'alhmore  dh  0.  R.  Co.  v.  Trainor,  83  Md. 
542;  Tibby  v.  Missouri  P.  R.  Co.  82  Mo.  292; 
Indianapolis  4b  St.  L.  R.  Go.  v.  Horst,  93  U.  8. 
291  (23  L.  ed.  ^mv,  Sherman  "v.  Hannibal  db  St. 
J.  R.  Co.  72  Mo.  62;  Wilton  v.  Middlesex  R.  Go. 
107  Mass.  108;  St.  Joseph  db  W.  R.  C^,  v.  Wheeler, 
85  Kan.  185;  Cooley,  Torts,  p.  674;  Shearm.  & 
Redf.  Neg.  §  284;  1  Rofer,  Railroads,  p.  669; 
Congar  v.  Chicago  db  i^.  W.  R.  Co.  24  Wis.  157; 
Winchester  v.  Baltimore  dbS.  R  Co.  4  Md.  236; 
Osbom  V.  Indianapolis  db  St.  J.  R.  Go.  3S  Ind. 
294;  Bass  v.  Chicago  diN.  W.  R.  Co.  42  Wis.  654, 
Northern  Central  R.  Co.  v.  Price,  29  Md.  485; 
Redf.  Railways,  p.  510;  Whatman  v.  Pearson,  L. 
R  3  C.  P.  422;  2  Thompson,  Neg.  pp.  656,  889, 
1188,  1186;  1  Thompson,  Neg.  p.  828;  Qyfford 
▼.  WoodgaU,  11  East,  297;  Dator  v.  Stokes,  1 
Maule  &  S.  600;  Dunkman  v.  Wabash,  St.  L.  db 
P.  R.  Co.  10  West  Rep.  396,  95  Mo.  282. 

The  boy  was  in  the  caboose  with  the  consent 
and  approval  of  the  conductor  in  chartre  of  the 
train,  and  the  Company  waa  therefore  liable  to 
him  as  a  passenger. 

McGee  v.  Missouri  P.  R.  Co.  92  Mo.  218,  10 
West.  Rep.  282;  QDonneU  ▼.  Allegheny  Valley 
R.  Go.  59  Pa.  239;  Lackawanna  db  B.  B.  Go.  v. 
Chenewith,  52  Pa.  382;  Wood,  Railroads,  p. 
1083;  Baltimore  City  Pass.  R.  Co.  v.  Kemp,  61 
Md.  83;  Siegrist  v.  Arnot,  86  Mo.  200;  Jacobus 
v.  St.  Paul  db  G.  R.  Go.  20  Minn.  125;  The 
Steamboat  New  World  Y.  King,  61 U.  8. 16  How. 
474  (14  L.  ed.  1021);  Dunn  v.  Grand  Trunk  R. 
Go,  58  Me.  187;  Greed  v.  Pennsylvania  R.  Go.  86 
Pa.  144;  St.  Anthony  Falls  Water  Power  Co. 
v.  Eastman,  20  Minn.  277;  Wilton  v.  Middlesex 
R.  Co.  107  Mass.  108,  and  cases  cited;  Rnmsden 
V.  Boston  dbA.RCo.  104  Mass.  117;  Philadel- 
phia db  R.  R.  Go.  v.  Derby,  55  U.  8. 14  How.  468, 
483  (14  L.  ed.  502,  508). 

If  plaintiff  was  not  a  passenger  the  defend- 
ant is  liable  because  of  the  dangerous  position 
of  plaintiff,  and  the  defendant's  knowledge 
thereof. 

1  Redf.  Railways,  8  7,  p.  538;  Chandler  ▼. 
Broughton,  1  Cromp.  &  M.  29;  McfMUf/hlin  v. 
Pryor,  1  Car.  &  M.  854;  St.  Joseph  db  W.  R.  Go. 
▼.  Wheeler,  35  Kan.  185. 

If  persons  for  their  own  advantage  employ 
servants  to  conduct  works,  they  must  be  an- 
swerable for  what  is  done  by  those  servants. 

Rex  V.  Medley,  6  Car.  &  P.  292. 

Black,  J,,  delivered  the  opinion  of  the 
court: 

Plaintiff,  by  his  guardian,  brought  this  suit 
to  recover  dama^res  for  personal  injuries,  and 
recovered  a  judgment  for  $5  000,  from  which 
defendant  appealed.  As  objections  are  made 
to  the  petition  itself,  the  sufficiency  of  the  evi- 
dence to  support  the  verdict,  and  to  the  giving 
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and  refusing  to  give  instructions,  it  tsnecesaaiy 
to  deal  somewhat  in  the  details  of  the  case. 
The  petition  states  that  plaintiff  entered  a  ca- 
boose car  attached  to  one  of  defendant's  freight 
trains  in  which  it  carried  passengers,  and  that 
the  defendant's  agents  permitted  plaintiff  to 
enter  the  car  as  a  passenger,  and  then  under- 
took to  carry  him  from  I)e  8oto  to  Belmont. 
The  circumstances  of  the  accident  are  then  set 
out,  coupled  with  various  allegations  of  negli- 
gence on  the  part  of  defendant,  which  circum- 
stances will  appear  from  the  following  state- 
ment of  facts  as  disclosed  by  the  evidence: 
Frey  was  a  brakeman  on  the  train  in  question, 
and  boarded  with  the  plaintiff's  mother  at  De 
Soto.  The  plaintiff,  a  lad  fourteen  years  of 
age,  desired  to  go  over  the  road  with  Frey,  and 
the  plaintiff's  mother  gave  her  consent,  pro- 
vided the  conductor  would  permit  him  to  go. 
Frey  and  the  boy  got  on  the  freight  train  at  De 
Soto  at  about  *  o'clock  in  the  afternoon,  at 
which  time  the  train  left.  It  does  not  appear 
what  was  said  to  or  by  the  conductor,  but  it 
does  appear  that  the  boy  remained  in  the  ca- 
boose without  objection.  The  boy's  presence 
in  the  caboose,  and  his  purpose  to  make  the 
trip  without  the  payment  of  fare,  were  known 
to  the  conductor,  and  the  only  inference  to  be 
drawn  is  that  he  gave  bis  consent  to  the  project. 
At  about  2  o'clock  in  the  morning,  and  some 
fifty  miles  distant  from  De  Soto,  the  train,  which 
was  composed  of  twenty-two  loaded  freight 
cars  and  the  caboose,  reached  the  top  of  a  bill. 
As  it  passed  over  the  hill  the  caboose  and  four 
cars  became  detached,  leaving  the  conductor, 
two  brakeman  and  the  boy  in  the  caboose. 
The  engineer  did  not  discover  the  loss  of  a  part 
of  his  train  until  he  began  to  ascend  another 
grade.  To  avoid  a  passenger  train  he  went  on 
to  a  station  t^e  miles  distant,  and  there  got  or- 
ders, and  returned  with  the  engine  to  get  the 
lost  cars.  In  the  mean  time  the  caboose  and 
four  cars  came  to  rest  at  the  bottom  of  the 
grade,  some  two  miles  from  the  place  where 
the  train  parted.  The  boy  was  then  asleep  in 
the  caboose  to  the  knowledge  of  the  conductor 
and  two  brakemen,  but  was  not  waked  up  by 
them.  While  the  caboose  was  at  rest,  one 
brakeman  went  foward  to  signal  the  engine  on 
its  return.  The  other  went  about  a  quarter  of 
a  mile  up  the  hill  to  flag  another  freight  train, 
which  was  known  to  be  in  the  rear.  It  ap* 
pears  this  rear  freight  train  had  met  with  alike 
accident  at  the  top  of  the  hill,  and  the  forward 
part  of  the  train,  composed  of  some  sixteen  or 
eighteen  cars,  had  but  one  brakeman  on  it,  so 
that  the  train  was  not  under  the  control  of  the 
engineer.  He  says  he  saw  the  signal  when 
going  down  and  around  a  curve,  and  that  he 
resorted  to  all  means  at  his  command  to  bring 
his  train  Ui  a  halt,  but  could  not  stop  it,  and  it 
ran  into  th<;  caboose.  In  the  collision  the  boy's 
arm  and  leg  were  broken.  The  leg  had  to  be 
amputated.  The  boy  was  still  asleep.  The 
evidence  fails  to  show  what  the  conductor  was 
doing,  save  that  he  was  present  at  the  time  of 
the  accident. 

Considering  the  grade,  frost  on  the  rails,  and 
the  short  distance  at  which  the  si^rnal  was  dis- 
played, it  is  left  in  doubt  whether  the  train 
would  have  been  stopped  in  time  to  avoid  a 
collision  had  the  accident  to  it  not  occurred. 
The  evidence  shows  that  the  defendant  carried 
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passeDji^rs  for  hire  od  its  local  freight  trains, 
but  not  on  through  freight  trains.  The  train 
in  question  was  a  spcial  through  train.  The 
rules  of  defendant  forbade  the  carriage  of  pas- 
Fengers  on  this  and  like  through  trains.  Tliere 
is  nothing  in  the  outward  appearance  of  the 
oirs  or  caboose  to  indicate  any  diiference  be- 
tween through  and  local  freight  trains,  though 
the  latter  are  designated  on  tlie  time  cards  dis 
played  at  stations.  On  this  evidence  the  court 
gave  the  following  instruction:  "If  you  find 
from  the  evidence  that  plaintiff  was  nding  on 
the  caboose  attached  to  a  freight  train  of  the 
defendant  corporation  with  the  knowledge  and 
consent  of  the  agents  and  employes  in  charge  of 
said  train:  and  that  these  agents  and  employes 
knew  of  the  peril  to  which  said  Whitehead  was 
exposed;  and  that  he  did  not  know  it,  and  by 
the  exercise  of  ordinary  care  could  not  have 
known;  that  these  agents  and  emploves  knew 
of  his  peril  in  time  to  have  informed  him  of  it, 
or  in  time  to  have  removed  him  out  of  danger, 
and  that  they  failed  to  do  either,  and  that  they 
were  guilty  of  negligence  in  not  informing  him 
of  his  peril,  or  in  not  removing  him  out  of 
danger,  and  by  reason  of  such  negligence  on 
the  part  of  said  agents  and  employ^  said 
Whitehead  received  the  injuries  complained 
of,— then  you  will  find  the  issues  for  him." 

1.  There  can  be  no  doubt  but  a  railroad  com- 
pany, being  a  carrier  of  freight  and  of  passen- 
gers, may  use  separate  trains  for  f reign t  and 
for  passengers,  and  may  exclude  freight  from 
one  and  passengers  from  the  other.  Cleteland, 
a  eU.  R.  Co.  V.  Bartram,  1 1  Ohio  St.  459;  Dunn 
▼.  Orand  Trunk  R.  Co.  58  Me.  187. 

If  the  company  assumes  to  carry  passengers 
for  hire  upon  its  freight  trains,  it  must  exercise 
the  same  degree  of  care  as  is  required  in  the 
operation  of  \U  regular  passenger  trains,  the 
difference  only  being  that  the  passenger  sub- 
mits himself  to  the  inconvenience  and  danger 
oect^ssarily  attending  that  mode  of  conveyance. 
McGee  v.  MistouH  dt  P.  R.  Co.  92  Mo.  208,  10 
West.  Rep.  282;  Wagner  v.  Missouri  db  P.  R 
Co.  97  Mo.  612.  8  L.  R  A.  156. 

This  leads  us  to  the  specific  objection  made 
to  the  petition,  which  is  that,  as  it  shows  tlie 
plaintiff  was  injured  while  in  the  caboose  at- 
tached to  a  freight  train,  it  should  contain  a 
direct  allegation  that  authority  was  given  by 
the  oompauy  to  the  a^ent  in  chsrge  of  it  to 
carry  passengers;  for  without  such  permission 
from  the  company,  it  insisted  the  defendunt 
owed  no  duty  whatever  to  the  plaintiff. 
There  is  no  law  which  prohibits  a  railroad  com- 
pouy  from  carrying  or  persons  from  riding  in 
the  caboose  of  a  freight  train.  When  one  is 
permitted  to  take  a  caboose  for  the  purpose  of 
transportation  by  the  consent  of  those  agents  in 
charge  of  the  train,  he  is  presumed  to  be  there 
of  right.  It  is  not  necessary  that  he  should  set 
out  tne  rules  of  the  company,  and  allege  a  com- 
pliance therewith.  If  there  has  been  a  known 
violation  of  the  rules  of  the  company  by  the 

gluintiff,  that  is  a  matter  of  defense,  and  muat 
e  asserted  by  the  oompanv.  Here  it  is  not 
only  stated  that  defendant's  freight  trains  have 
a  caboose  attached  to  each,  and  in  which  it  per- 
mits passengers  to  ride,  but  it  is  further  slated 
that,  the  plaintiff  desiring  to  go  to  Belmont, 
"they,  said  agents  and  servants,  permitted  him 
to  enter  said  caboose  car  as  a  passenger,  who 
«L.R.A. 


then  and  there  agreed  and  undertook  to  carry 

and  convey  hinf,"  etc.    This  petition  states 

more  than  enough  lo  show  that  plaintiff  was 

I  rightfully  on  the  train,  and  the  objection  made 

I  to  it  is  Without  a  particle  of  merit.     Again,  the 

j  proposition  that  the  defendant  owes  no  duty 

whatever  to  one  riding  upon  a  freight  train, 

unless  he  is  a  passenger  in  the  full  sense  of  the 

term,  does  not  meet  with  our  approval.    If  one 

is  riding  on  a  freight  train  with  the  consent  of 

the  agents  in  chartre  thereof ,  the  company  owes 

him  a  duty,  though  he  is  there  against  the  rules 

of  the  company.     1  8hearm.  &  Rcdf.  Neg.  4th 

ed.  §  489;  2  Wood,  Railway  Law,  1045. 

Even  to  a  trespasser,  the  defendant  is  liable 
for  injuries  inflicted  for  want  of  ordinary  care, 
after  the  perilous  position  of  the  party  is  dis- 
covered. In  no  view  of  this  case  can  it  be  said 
defendant  owed  no  duty  whatever  to  the  plain- 
tiff. 

2.  It  is  next  insisted,  and,  indeed,  the  prop- 
osition lies  at  the  foundation  of  all  the  objec- 
tions made  to  the  judgment  in  this  case,  that 
the  conductor  had  no  power  to  permit  the  boy 
to  ride  on  the  train,  because  the  defendant's 
rules  forlwde  the  conductor  to  carry  passen- 
gers on  this  particular  train.  From  this  the 
conclusion  is  sought  to  be  made  that  the  boy 
was  wrongfullv  on  the  train,  and  entitled  to 
no  care  from  defendant.  It  is  to  be  observed 
here  that  contributory  negligence  on  the  part 
of  the  boy  is  not  asserted;  nor  is  it  contended 
that  he  knew  of  the  rule  prohibiiing  passen- 

fers  from  riding  on  this  tniin.  His  mot  her 
new  that  some  of  the  frei|;ht  trains  did  not 
carry  passengers;  but  she  is  not  suing,  and 
that  fact  does  not  affect  this  suit.  The  rule 
of  law  asserted  on  all  hands  is  that  the  master 
is  civilly  liable  for  the  negligence  or  wrongful 
acts  of  his  agent  when  done  in  the  course  of 
the  agent's  employment,  even  though  the  mas- 
ter may  have  prohibited  the  agent  from  doing 
the  act  of  which  complaint  is  made.  Oarretzeti 
V.  Duenehely  50  Mo.  107;  Cousins  v.  JJanitibal 
df  8t.  J.  R.  Co,  66  Mo.  576;  Ramsden  v.  Boston 
A  A.  R.  Co.  104  Mass.  120. 

The  question  here  is  not  as  to  the  general 
rule  itself,  but  whether  the  act  of  the  conductor 
in  allowing  the  boy  to  ride  on  the  train  is  with- 
in the  scope  of  the  conductor's  employment. 

A  case  often  cited  is  that  of  Wilton  v.  i/uJ- 
dlesex  R.  Co.  107  Mass.  108.  There  the  plain- 
tiff,  a  girl  nine  years  of  age,  was  walking  on  a 
bridge  with  other  eirls.  The  driver  of  a  horse- 
car  fcckoned  to  the  girls  to  get  on.  They  got 
upon  the  platform,  and  the  girl  was  injured 
by  the  negligence  of  the  driver.  Spoakiug  of 
the  driver  it  is  said:  "If,  in  violation  of  his  in- 
structions, he  permits  persons  to  ride  without 
pay,  he  is  guilty  of  a  breach  of  his  duty  as  a 
servant.  Such  an  act  is  not  one  outside  of  his 
duties,  but  is  an  act  within  the  general  scope 
of  his  agency,  for  which  he  is  responsible  to  his 
master.  In  the  case  at  bar  the  invitation  to  the 
plaintiff  to  ride  was  an  act  within  the  general 
scope  of  the  driver's  employment,  and  if  she 
accepted  it  innocently  she  was  not  a  trespasser. 
It  is  immaterial  that  the  driver  was  actinir  con- 
trary to  his  instructions."  Other  cases  are  to 
the  same  effect,  t't.  Joseph  dt  W.  R.  Ok  v. 
Wheeler,  86  Kan.  185;  Dunn  v.  Grand  Trunk 
R.  Co.  supra;  Lake  8/iore  A  M.  8.  R.  Co.  ▼. 
Broum,  128  III.  162, 11  West.  Rep.  800. 
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In  Sherman  ▼.  Hannibal  dh  8i.  J.  H  Ch.  12 

Mo.  64,  a  boy  got  on  a  freight  train  without 
paying  or  intending  to  pay  any  fare.  His  pres- 
ence was  not  disooverea  by  those  in  charge  of 
the  train  nntil  he  bad  traveled  some  ten  miJes. 
This  court  then  said:  *'Tbe  train  being  one  on 
which  nassengers  were  allowed  to  be  carried, 
althougn  the  plaintiff  boarded  the  train  with- 
out the  permission  or  knowledge  of  the  con- 
ductor, yet,  as  the  conduqtor,  after  he  became 
aware  of  bis  presence  on  the  train,  suffered  him 
to  remain,  he  was  entitled  to  the  same  protec- 
tion as  if  he  bad  paid  his  fare." 

MfieMhauaen  y.  8t,  Loui*  R.  Co,  91  Mo.  882. 
•  West.  Rep.  867,  was  a  case  where  a  boy  was 
run  over  and  killed  by  n  street  car.  An  in- 
struction was  given,  and  by  this  court  approved , 
in  which  it  was,  in  surotanoe,  said  that,  al- 
though the  boy  had  not  paid  any  fare,  still,  if 
he  WHS  on  the  car  with  the  knowledge  and  per- 
mission of  defendant's  employ!  in  charge  of 
the  car,  then  the  deceased  was  a  passenger,  and 
entitled  to  the  same  care  and  protection  as  if  he 
had  paid  his  fare. 

Now,  in  this  case  the  conductor  had  entire 
charffe  of  the  train.  In  its  management  he 
acted  for  and  represented  the  defendant.  It 
was  a  part  of  his  duties  to  see  that  persons  did 
not  ride  upon  it,  either  with  or  without  the 
payment  of  fare.  How,  therefore,  can  it  be 
said  his  act  in  allowing  the  boy  to  ride  upon 
the  train  was  beyond  or  outside  the  scope  of 
his  employment?  It  was  an  act  directly  with- 
in the  line  of  his  duty.  He  made  breach  of  his 
duty  towards  his  master,  but  that  is  a  matter 
of  no  consequence  here.  To  all  outward  ap- 
pearance, as  weU  as  in  point  of  fact,  he  was 
master  of  the  train.  The  defendant,  therefore, 
cannot  escape  liability  in  this  case  on  the  ground 
that  the  conductor  had  no  authority  to  permit 
the  boy  to  ride  on  the  train.  It  aUo  follows 
from  what  has  been  said,  as  well  as  from  the 
authorities  cited,  that  the  defendant  did  owe  a 
duty  to  the  boy.  It  owed  a  duty  to  him  even 
on  the  theory  that  he  was  not  in  the  full  sense 
of  the  term  a  passenger.    The  instruction  given 


goes  no  further  than  to  rsquirs  of  defendant 
ordinary  care,  and  of  this  defendant  ought  not 
to  comphdn.  The  authorities  cited  go  far  to 
show  that  the  case  might  have  been  submitted 
to  the  Jury  on  the  theory  that  the  lK>y  was  en- 
titled to  all  the  care  of  a  passenger;  but,  as  in- 
structions were  not  given  on  that  theory,  we 
need  say  no  more  upon  this  question. 

8.  As  to  the  evidence  there  can  be  no  doubt 
but  it  tends  to  show  negligence  on  the'  part  of 
the  trainmen.  They  knew  there  was  a  freight 
train  Just  behind  them;  that  it  would  reach 
them  on  a  Ions  down  grade;  that  the  freight 
trains  were  liable  to,  and  frequently  did,  break 
in  two,  and  then  not  be  under  the  complete 
control  of  the  engineer:  and  that  there  was  frost 
on  the  rails.  The  evidence  tends  to  show  that 
the  rear  train  could  have  been  heard  for  two 
miles,  and  there  was  ample  time  to  have  given 
a  danger  signal  further  rrom  the  standing  ca- 
boose. Under  the  circumstances,  to  flag  the 
train  at  a  distance  of  only  a  quarter  of  a  mile 
from  the  caboose,  and  without  wamin?  to  the 
boy,  who  knew  nothing  of  what  was^oing  on, 
furnishes  evidence  of  even  gross  negligence. 

4.  The  objection  made  to  the  instructi(Hi 
given  is  that  it  does  not  submit  the  question 
whether  the  boy  was  rightfully  on  the  train. 
It  requires  a  finding  that  he  was  on  the  train 
with  the  knowledge  and  consent  of  the  agents 
in  charge  of  it  If  he  was  on  the  train  with 
the  knowledge  and  consent  of  the  agents  who 
had  charge  of  it,  he  was  not  wrongfully  there; 
much  less  was  he  a  trespasser.  Even  had  he 
known  that  he  was  on  the  tnJn  in  violation  of 
the  defendant's  rules,  still,  being  there  with  the 
consent  of  the  master  of  the  train,  the  company 
owed  him  a  duty.— at  least  ordinary  care, — and 
for  a  breach  of  that  duty  it  is  liable  in  damages. 
The  instructions  asked  by  defendant,  and  re* 
fused,  are  so  far  at  war  with  what  has  been 
said  that  it  is  useless  to  speak  of  them  in  detaiL 

The  judgment  U  affirmed. 

All  concur. 

Motion  for  rehearing  denied  November  L 
1889. 
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NICHOLS.  SHEPARD  &  CO.,  Appt., 

V, 

Qeorge  B.  CRANDALL  et  aL 
( moh. ) 


ETidenoe  of  a  parol  agrooment  as  to  a 

warranty  of  the  power  of  an  engme  to  run  a 
certain  sei>arator,  made  prior  to  the  giving  of  an 
order  for  the  outfit,  whloh  contained  ao  express 
warranty  that  the  engine  was  of  good  material, 
and  if  properly  run  was  **oapable  of  driving  said 
separator  to  do  good  business  in  threshing,*^  is  in- 
competent. 

(Mone,  J.,  aietenU.) 
(November  8. 1889.) 

Ij^  RROR  to  the  Circuit  Court  for  Cass  County 
J  to  review  a  Judgment  in  favor  of  plaintifF, 
but  for  a  less  amount  than  was  claimed,  in  an 
action  upon  certain  promissory  notes  given  as 
eL.R.A. 


part  of  the  purchase  price  of  a  threshing  outfit 
Bevened, 

The  case  is  fully  stated  in  the  opinion. 

MesaiM,  Howell  4h  Carr  for  plaintiff,  u^ 
pellant. 

Mr.  Spafford  Tryon*  for  defendants,  ap- 
pellees: 

Any  positive  assertion  concerning  the  article 
sold,  made  at  the  time  to  induce  the  purchase! 
to  buy.  by  which  he  is  induced  to  buy, 
amounts  to  warranty  and  should  be  enforced  as 
such. 

DanieUe  y.  Aldrich,  42  Mich.  68;  Hawkine  v. 
Pemberton,  61  N.  Y.  196;  Uahn  v.  DoolitUe,  18 
Wis.  196:  Smith  y.  JuHiee,  18  Wia.  600;  Ow- 
grove  v.  Bennett,  82  Minn.  871. 

Whatever  a  seller  represents  at  the  time  of 
the  sale  is  a  warranty. 

Hawkins Y.  Pember(on,eupra;  Woody.  Smi^^ 
4  Car.  &  P.  46;  St**ne  y.  J>enn$f,  4  Met.  161. 

The  trial  court  properly  held  def  eodanto  wevi 
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entitled  to  show  the  parol  undertaking  or  war- 
ranty of  tlie  capacity  of  the  en/ooe»  and  which 
induced  them  to  make  the  jpuTvhase. 

Plulps  y.  W/iitaker,  87  Mich.  72;  Chopin  v. 
Dob9on,  78  N.  Y.  74;  Unaer  ▼.  Jacobs,  7  Hun, 
221;  Schenectady  Co,  Y,McQveen,lti  Hun. 651- 
555;  JuiUiard  v.  Chaffee,  92  N.  T.  629;  Orier- 
9on  ▼.  Maean,  60  N.  yT  394;  Phillips  v.  Preston, 
46  U.  S.  6  How.  278-291  (12  L.  ed.  162);  Lamb 
V.  Story,  46  Mich.  488;  Trevidiek  ▼.  Mvmford, 
81  Mich.  467;  KosUnbader  ▼.  /M»-«,  80  Pa.  488; 
S/tvghart  y.  Moore,  78  Pa.  469. 

I40t  heing  a  part  of  the  contract  executed, 
but  a  collateral  agreement  made  by  plaintiff  as 
to  what  the  engine  could  and  would  do,  parol 
eyidence  was  properly  admitted  to  proye  it. 

Lanphire  y.  daughter,  61  How.  l*r.  86,  and 
aulliorities  cited  above. 

The  writing  not  being  si^ed  by  the  plaintiff 
is  not  the  sole  or  conclusiye  eyidence  of  the 
contract;  and,  so  far  as  the  plaintiff's  under- 
taking goes,  such  wiiting  has  no  greater  force 
than  the  oral  eyidence  of  witnesses,  and  would 
not  exclude  such  testimony. 

6a(,'e  y.  Jaqueth,  ]  Lans.  207-218;  Unger  ▼. 
Jacobe,  7  Hun,  220. 

Nor  is  a  party  liable  upon  a  written  contract, 
who  has  not  signed  it;  and  until  the  contract  is 
signed  it  is  not  the  best  or  sole  eyidence  of  the 
agreement  between  the  parties. 

Cage  y.  Jaqueth,  supra;  Tovmsend  y.  Com- 
ing, 23  Wend.  435;  Osbom  y.  Batcson,  47  Mich. 
206;  Sovereign  y.  Ortmann,  47  Mich.  182;  Dil- 
lon y.  Anderson,  48  N.  Y.  231. 

Lon^t  J,,  delivered  the  opinion  of  the 
court: 

Defendants  bought  of  Nichols,  Shepard  & 
Co.,  a  corporation  doing  business  at  Battle 
Creek,  a  threshing  outfit,  in  the  fall  of  1884. 
On  the  purchase,  six  notes  were  given  by  de- 
fendants, amounting  to  the  sum  of  $1,723. 
There  remained  unpaid  on  these  notes  at  the 
time  of  the  trial  in  the  court  below  the  sum  of 
(1.045.80,  according  to  the  terms  of  the  notes. 
Defendants  claimed  a  breach  of  warranty  on 
the  sale  of  the  engine,  and  on  the  trial  plaintiff 
had  Judgment  for  $77.    Plaintiff  brings  error. 

Defendants  gave  a  written  order  for  the  out- 
fit, which  contained  the  following  warranty: 

"This  machine  is  ordered,  purchased  and 
sold  subject  to  the  following  express  warranty 
and  agreement,  to  wit:  That  with  good  man- 
agement the  separator  is  capable  of  doing  a 
good  business  in  threshing  and  cleaning  grain, 
etc.  Also  that  said  engine  is  well  made,  and 
of  good  material,  and,  if  properly  run  and 
rightly  managed,  is  capable  of  driving  said 
separator  to  do  good  business  in  threshing; 
conditioned,  that  upon  starting  the  machinery 
the  undersigned  purchaser  shall  intelligently 
follow  the  printed  hints,  rules  and  directions 
of  the  manufacturers;  and  if  by  so  doing  they 
are  unable  to  make  it  operate  well,  written  no- 
tice, stating  wherein  it  fails  to  satisfy  the  war- 
ranty, is  to  be  immediately  given  by  the  under- 
signed purchaser  to  Nichols,  Shepard  &  Co.  at 
Battle  Creek,  Michigan,  and  also  to  the  dealer 
tlirough  whom  purchased,  and  reasonable  time 
allowed  to  ^et  to  it,  and  remedy  the  defect,  if 
any,  unless  it  is  of  such  a  nature  that  they  can 
advise  by  letter.  If  they  are  not  able  to  make 
it  operate  well,  the  purdiasers  rendering  necea- 
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sary  and  friendly  assistance,  and  the  fault  Is  in 
the  machinery,  it  is  to  be  taken  back,  and  the 
payments  reftmded,  or  the  defective  part  reme- 
died, and  made  the  same  as  in  their  other  ma- 
chines, which  do  perform  satisfactorily.  But 
if  the  purchasers  fail  to  make  it  perform, 
through  improper  management,  or  lack  of 
proper  appliance,  or  neglect  to  observe  the 
printed  or  written  directions,  then  the  said  pur- 
chasers are  to  jMiy  all  the  necessary  expenses 
incurred.  Deficiencies  in  the  general  adapta- 
tion for  threshing,  separating  and  cleaning, 
which  alone  involve  damage  or  the  return  of 
the  machinery,  are  expressly  agreed  by  the  un- 
dersiffned  to  be  reported  in  writinir,  as  above 
statea,  within  five  days  after  starting  it,  and 
not  after  continued  use  or  injury  to  the  ma- 
chinery; and  use  without  such  written  notice 
is  conclusive  evidence  of  satisfaction  and  ful- 
fillment of  warranty.  It  is  expressly  under- 
stood and  agreed  that  all  warranty  on  this  ma- 
chinery terminates  and  expires,  and  all  liability 
of  Nichols,  Shepard  &  Co.  for  breach  of  war- 
ranty, damage  or  otherwise,  ceases,  entirely,  at 
the  close  of  this  year.  Also  if  any  part  of  said 
machinery,  except  the  belting,  fails  during  this 
year  in  consequence  of  any  defect  in  material 
of  said  part,  Nichols,  Shepard  &  Go.  are  to  fur- 
nish a  duplicate  of  said  part,  free  of  charge,  ex- 
cept freight,  after  the  |>resentation  of  the  defect 
ive  piece,  clearly  showing  a  fiaw  in  the  material, 
at  the  factory  or  to  a  aealer  through  whom 
said  material  was  bou|s^ht,  at  any  time  within 
this  year;  but  deficiencies  in  any  piece  do  not 
conoemn  other  parts." 

Pkun tiff's  declaration  was  on  the  common 
counts  in  assumpsit.  The  defendants  gave  no- 
tice under  their  plea  of  general  issue  that  they 
would  show  on  the  trial  that  on  or  about  Au- 
gust 15,  1884,  they  were  desirous  of  going  to 
the  Territory  of  Dakota  to  engage  in  the  busi- 
ness of  threshing  wheat  on  an  extensive  scale, 
and  were  desirous  of  purchasing  a  threshinff 
machine  of  large  size,  with  a  steam  engine  of 
sufficient  ability  and  power  to  drive  and  to  op- 
erate the  same  without  straining,  forcing  or 
overworking  any  parts  of  the  same;  and  the 
said  plaintiff,  well  knowing  that  these  defend- 
ants wanted  to  purchase  a  machine  and  engine 
with  the  design  and  with  the  purpose  of  using 
and  operating  the  same  in  the  Territory  of  Da- 
kota, and  well  knowing  that  said  machine  and 
engine  would  be  practically  worthless  in  such 
business  unless  it  possessed  the  ability  and  pow- 
er to  work  easily  and  well  in  such  work  with- 
out forcing  or  overworking  such  machine  and 
engine,  or  any  parts  thereof,  offered  to  sell, 
and  these  defendants,  on  August  15,  1884,  of- 
fered to  purchase  of  said  plaintiff,  one  of  its 
vibrating  separators  and  one  of  its  self-guiding 
traction  engines.  Therefore  the  said  plaintiff 
represented  the  same  manufactured  by  the 
plaintiff  wa.(  made  of  the  best  material,  perfect 
and  complete  in  all  of  its  parts,  and  was  fit  and 
proper,  and  was  capable  of  doing  tlie  work  and 
business  contemplated,  without  any  strain  or 
overwork  in  any  part  thereof,  as  aforesaid;  and 
thereupon  the  plaintiff,  in  consideration  that 
these  aefendants  would  buy  of  it,  at  plaintiff's 
request,  one  of  said  separators,  called  ''Vibrator 
No.  4,"  and  a  self  guiding  traction  engine.  No, 
10,  manufactured  by  plaintiff  at  Battle  Creek, 
its  place  of  business,  for  a  certain  price,  to  wit. 
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$2,000«  undertook  and  promised  the  defendants 
&nt  the  said  macliine  and  engine  were  made 
of  the  best  materials,  and  that  both  were  per- 
fect in  structure,  and  manufactured  in  all  re- 
spects with  perfect  castings,  and  furnished  per- 
fect and  complete  in  all  its  parts,  from  the 
choicest  materials,  with  the  best  possible  work- 
manship and  finish,  and  was  pre-eminently  fit- 
ted and  proper  for  extensive  business,  and  that 
engine  No.  10  was  of  ample  power  and  ability 
to  operate  said  separator,  and  would  furnish 
more  power  than  these  defendants  would  need 
to  use  in  the  business  of  threshing.  That  said 
encrine  did  not  possess  sufHcient  capacity  to 
drive  or  operate  said  vibrator  No.  4  steam  sep- 
arator, and  by  reason  thereof  the  said  engine 
could  not  and  did  not  do  the  work  it  was  cal- 
culated and  designed  to  do,  and  which  it  was 
warranted  to  perform  by  plaintiff;  and  in  con- 
sequence of  such  want  of  power  and  ability  to 
do  the  work  reauired  these  defendants  were 
obliged  to  and  aid  allow  the  said  threshing 
machine  and  men  in  their  employ  to  lie  idle 
for  a  long  space  of  time  while  said  engine  was 
boinjr  repaired,  and  also  defendants  lost  the  use 
of  said  threshing  machine  by  reason  of  such 
want  of  power  to  drive  said  separator  to  its  full 
capacity,  and  lost  a  large  number  of  threshing 
lobs  and  the  gains  and  profits  resulting  there- 
from, and  the  defendants,  as  well  as  their  men 
and  teams  in  their  employ  and  use,  were  idle 
for  a  long  period  of  time,  etc.  Notice  is  also 
given  of  defects  in  the  machinery  of  the  en- 
gine and  damatres  claimed  therefor. 

On  the  trial  Thomas  J.  Crandall,  one  of  the 
defendants,  was  called  as  a  witness,  and  testi- 
fied substantially  that  he  met  plaintiff's  agent, 
John  Root,  in  the  summer  of  18^4,  at  Dowagiac, 
who  spoke  to  him  about  buying  an  engine  and 
separator,  and  induced  the  defendant  to  go  to 
Battle  Creek  and  look  at  the  machines  of  the 
plaintifif.  "Arriving  at  Battle  Creek,"  the  wit- 
ness says:  "I  told  Fred  Shepard,  one  of  the 
firm,  that  I  wanted  a  large-sized  separator,  a 
86-inch  cylinder,  and  a  13  horse-power  engine 
to  drive  it.  He  said  he  didn't  know  what  in 
the  world  I  wanted  such  a  power  as  that  for. 
I  told  him  I  was  going  to  take  it  to  Dakota, 
and  I  wanted  power  to  drive  it  for  all  it  whs 
woith, — for  all  I  could  put  through  it.  1  told 
them  that  I  was  told  it  took  more  power  there 
than  it  did  here;  that  they  fed  from  both  sides; 
and  he  went  on  and  guaranteed  his  10-horse- 
power  to  give  us  all  the  power  we  needed,  and 
power  to  spare  in  Any  emergency.  He  said 
thev  did  not  have  a  18  horse-power." 

flercupon  the  written  warranty  in  the  order 
was  produced,  and  plaintiff's  counsel  moved  to 
strike  out  this  tcstimonjr,  as  the  warranty  of 
the  engine  was  in  the  writing. 

Defendanta'  counsel  then  stated:  "There 
seems  to  be  in  this  paper  a  printed  warranty, 
but  it  refers  to  the  machine  generally,  and  not 
to  the  capacity  and  power  of  the  engine  to 
operate  the  separator.  The  defendants  claim  on 
a  special  warranty  that  the  engine  in  question 
j)osse8ses  ample  power  to  run  the  separator,  and 
would  run  it  as  well  as  the  18-horse  power 
engine,  and  would  guarantee'that  it  had  suffi- 
cient power  to  operate  successfully  in  Dakota." 

The  court  overruled  plaintiff's  motion,  and 
refused  to  strike  out  the  testimony.  The  wit- 
ness then  testified  substantially  that  they  relied 
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upon  the  recommend  and  warranty  of  the 
plaintiff,  and  that  he  never  saw  the  written 
warranty  till  the  contract  was  made;  that  be 
had  never  run  a  10-horse-power  engine,  and  so 
informed  Mr.  Shepard;  tnat  they  shipped  the 
engine  and  separator  to  Dakota,  and  began 
threshing  about  August  20, 1884;  that  the  en- 
gine lacked  power,  and  they  had  to  fire  beyond 
what  they  should  have  done,  using  from  1,700 
to  1,800  pounds  of  coal,  when  a  half  ton  should 
have  been  sufficient,  and  that  coal  was  worth 
$7.50,  and  75  cents  to  haul  They  threshed 
about  forty-six  days  in  the  fall  of  1884,  and 
averaged  about  800  bushels  of  wheat  per  day. 
Defendants'  counsel  then  asked  the  witness: 
"What  sized  engine  was  in  use  then  in  Dakota 
in  operatinflT  separators?"  Witness  answered, 
under  plain  tiff's  objection,  that  they  used  from 
12  to  15  horse-power  engines  there.  Witness 
then  testified  that  in  consequence  of  heavy  fir- 
ing the  flues  leaked,  and  they  were  compelled 
to  send  forty-two  miles  to  Fargo  to  get  a  man 
to  fix  them;*that  they  were  delaved  three  days, 
and  paid  the  man  $10,  and  after  the  engine 
was  repaired  it  stood  only  three  days,  and  then 
leaked  so  badly  they  were  compelled  to  get  it 
fixed  again,  and  were  idle  two  days;  that  on 
each  of  these  occasions  four  men  besides  himself 
were  idle;  and  that  they  were  paying  the  men 
from  $2  to  $4  per  day  and  board.  After  being 
fixed  the  second  time  it  ran  four  or  five  days, 
then  began  to  leak  so  badly  they  could  not  use 
it  and  quit  in  the  middle  of  a  job,  and  he  came 
home.  Witness  was  then  asked  by  his  counsel: 
•'What  amount  of  work  had  you  engaged?* 
Under  objection  of  plaintiff's  counsel  the  wit- 
ness was  permitted  to  answer  this  question,  and 
testified:  "I  had  1,200  acres  engaged.  About 
three  fourths  of  it  waF  wheat  and  the  balance  of 
it  oats.  The  wheat  would  average  about  eigh- 
teen bushels  per  acre,  and  the  oats  fifty  or 
sixty.  The  price  of  threshing  was  five  cents 
for  wheat  and  three  centa  for  oats.  The  only 
reason  I  did  not  do  these  jobs  was  that  the  en- 
gine gave  out.  We  could  thresh  from  fifty  to 
sixty  acres  per  day.  Our  total  money  expenses 
was  $19.25  per  day.  We  began  threshing  the 
j  second  season  on  August  20.  The  total 
I  amount  threshed  in  1884  was  14,650  bushels  of 
wheat  and  4,932  bushels  of  oats,  and  it  took 
nineteen  or  twenty  days.  I  was  there  twenty - 
three  da  vs.  The  e^econd  year  I  averaged  70O 
to  800  bushels  of  wheat  and  1,200  bushels  of 
oats.  The  separator  was  capable  of  threshing 
1,200  tol,400busbels  of  wheat.and  1,800  bushels 
of  oats,  if  run  with  sufficient  power." 

"The  defendants  then  called  Fred  East,  who 
testified  that  he  had  thirty  years'  experience  in 
threshing,  and  that  he  was  in  Dakota  in  the 
fall  of  1884,  and  was  using  a  Minnesota  Chief, 
86-inch  cylinder,  and  l2-horse-power  engine, 
for  sixty  days.  He  saw  defendant  there. 
Witness  was  then  asked  by  defendants' counsel: 
"What  did  you  average  per  day  with  that 
machine?"  Witness  was  permitted  to  answer, 
under  objection  of  plaintiff's  coun.sel,  and  8;iid 
1,800  bushels  of  wheat  and  from  2,000  to  2,600 
bushels  of  oats,  if  all  at  one  plaoe.  Witness 
saw  the  machine  in  question  that  fall,  and  fed 
the  separator  for  a  while,  and  slated  that  he  con- 
sidered the  engine  rather  weak.  He  was  then 
asked:  "How  (lid  it  correspond  with  the  engine 
you  were  running  as  to  power?"  and  answered. 
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under  ob]ectioi],  that  it  was  a  weaker  power; 
that  it  did  not  have  the  power  to  run  the  sepa- 
rator to  its  full  capacity;  that  the  engines  used 
in  Dakota  were  from  12  to  15  horse  power. 
Witness  was  then  asked  by  counsel  for  defend- 
ant: "What  was  the  value  of  the  engine  in  suit 
for  the  purpose  of  running  and  operating 
a  86-inch-cyiinder  separator  like  the  one  in 
suit  in  Dakota  in  the  fall  of  18S4?"  Witness, 
under  objection,  answered  that  in  his  Judgment 
it  was  not  worth  anything.  Oo  his  cross- 
examination  the  witness  testified  that  all  the 
engines  be  saw  in  Dakota  were  straw-burners 
except  defendants';  that  straw-burners  cost  less 
fuel;  that  the  engine  seemed  to  be  all  right,  only 
it  lacked  power,  and  had  to  labor  too  bard;  that 
the  difference  between  the  cost  of  a  lOhorse- 
power  engine  and  a  18  is  about  $300. 

Mr.  Eaton  was  called  as  a  witness  by  the  de- 
fendants, and  testified  that  he  was  agent  for  C. 
Aultman  &  Co.,  manufacturers  of  engines.  He 
was  then  asked  what  sized  engine  would  be  re- 
quired to  furnish  sufBcient  power  to  run  and 
operate  successfully  a  86-inch-cylinder  sepa- 
rator. Under  objection  the  witness  answered: 
"A  l^horse-power  engine  is  preferable  any- 
where for  that  size  separator." 

Thomas  J.  Craudall  was  then  reoaljed,  and 
testified  that  the  engine  would  have  been  worth, 
freight  and  all,  about  $1,600.  if  it  had  suffici- 
ent power  to  run  the  separator  as  represented, 
but  as  it  in  fact  was  it  was  not  worth  over 
$200  or  $800.  Upon  his  cross-examination 
he  was  asked  by  counsel  for  plaintiff:  "Was  it 
not  worth  as  much  as  any  lO-horse-power  en- 
gineV*  This  was  objected  to  by  counsel  for  de- 
fendants as  incompetent,  and  the  objection 
sustained,  the  court  saying:  "I  think  the  ques- 
tion is  what  it  was  worth  m  the  market  for  that 
purpose.  If  he  buys  one  to  thresh  with,  he  is 
ont  obliged  to  run  around  to  sell  it  to  make 
wooden  bowls  with.  If  he  bought  it  for  the 
purpose  of  threshing  out  there  with  it,  and  it 
was  recommended  to  run  that  particular  sepa- 
rator, he  is  not  bound  to  hunt  up  anv  other 
kind  of  business  for  the  machine  at  ail,  or  to 
sell  it." 

Question.  "What  was  that  engine  worth  in 
1884,— not  what  it  was  worth  to  you,  or  worth 
for  running  that  separator;  but  what  was  it  in 
fact  worth  in  the  market?" 

Under  objection  this  testimony  was  ruled  out 
by  the  court,  the  court  saying:  **I  don't  think 
that  is  a  proper  Question  unless  you  confine  it 
to  the  purpose  oi  threshing.  I  don't  think  he 
was  bound  to  try  and  sell  it  for  anything  ex- 
cept threshing." 

Mr.  Hooden  was  called  as  a  witness  by  the 
plaintiff,  and  testified  that  he  was  employed 
by  plaintiff  as  collection  correspondent;  that  he 
kept  track  of  and  knew  where  machines  were 
located.  Witness  was  then  asked  to  state  from 
the  knowledge  thus  acquired  how  many  10- 
hoTse-power  engines,  86-inch-cylinder  sepa- 
rators, were  being  used  in  Dakota.  Under 
objection  the  answer  to  this  question  was  ruled 
out.  Witness  was  then  asked  to  state  whether 
or  not  plaintiff  was  from  the  fall  of  1884  to 
1886  prepared  to  furnish  a  IS-horse-power  en- 
^ne,  in  all  respects  like  the  one  in  suit,  except 
size.  The  answer  to  this  question  was  also 
ruled  out  by  the  court 

Upon  the  close  of  the  testimony  the  court 
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stated  to  counsel,  in  presence  of  the  jury,  itt 
views  of  the  case  upon  the  testimony,  as  fol* 
lows:  "The  defendants  had  a  warranty  outside 
of  the  written  contract,  and  that  part  of  the 
contract  which  requires  them  to  give  notice 
has  reference  only  to  such  matters  as  wer» 
warranted  in  the  contract,  and  does  not  apply 
to  this  special  warranty.  That  was  made 
verbally,  and  was  not  a  part  of  the  contract  at 
all,  and  therefore  they  were  not  bound  to  give 
notice  at  all.  As  far  as  the  separator  is  con- 
cerned, all  the  warranty  there  was  on  that  waa 
thai  it  was  a  good  machine.  They  didn't  war- 
rant it  for  any  particular  place,  or  anything  of 
the  kind.  I  think  the  special  warranty  and  the 
warranty  in  the  written  contract  upon  the  sep- 
arator is  substantially  the6ame,and  if  there  were 
any  defects  in  the  notice  of  it,  and  not  giving 
notice,  they  could  not  recover  for  anv  defects  in 
the  separator.  They  would  be  confined  to  the 
damages,  if  any,  upon  the  engine,  and,  as  to 
that,  it  was  sold  for  a  particular  purpose,  and 
warranted  to  do  a  particular  thing.  It  was 
warranted  to  run,  to  its  full  capacity,  this  86- 
inch-cylinder  separator.  Upon  the  warranty 
there  is  no  dispute  in  the  testimony.  They 
have  not  denied  at  all  that  thev  made  such  a 
statement  to  the  defendants.  If  it  would  not 
run  that  separator  to  its  full  capacity  they  had 
a  right  to  damages.  As  to  the  difference  there 
was  in  that  engine,  for  the  purpose  of  threshing 
in  Dakota,  the  difference  between  what  U 
would  have  been  if  it  had  been  perfectly  com- 
petent to  run  that  separator  to  its  full  capacity, 
and  what  it  was:  taking  all  the  circumstances 
together  in  this  testimony  in  relation  to  the  loss 
and  the  account  of  tields  they  lost,  and  the 
difference  there  was  in  threshincr,  it  was  of  no 
account,  so  far  as  they  show  the  value  of  the 
machine.  Consequently  the  only  question  to 
be  submitted  to  lliis  jury  is.  What  was  the  dif- 
ference, if  any,  between  this  machine  as  it  was 
in  1884  and  as  it  was  recommended  in  this 
verbal  warranty?  I  think  that  is  all  there  is 
of  it." 

By  plaintiff's  counsel.  "I  understand  the 
ruling  to  be  this:  that  the  -jury  are  to  deduct 
from  the  amount  due  the  plaintiff  on  the  notes, 
the  difference  between  the  actual  value  of  the 
machine  as  it  was  for  the  purpose  for  which  it 
is  claimed  to  have  been  sold,  and  its  value  in 
fact,  or  its  value  as  it  would  have  been  if  at 
represented. 

Bjihe  Court.  "Yes,  sir.  If  it  was  worth 
nothing,  as  he  swears  to,  then  they  cannot  r^ 
cover  anything,  and  they  will  take  it  jusi  in 
proportion.  If  it  was  worth  $500,  they  would 
deduct  $500.  If  it  was  worth  all  they  paid  for 
it  they  would  recover  the  full  amount." 

There  might  not  have  been  any  error  in 
these  instructions  if  the  warrant v  of  the  en- 
gine, as  claimed  on  the  trial,  had  Wn  made  a 
part  of  the  writing.  But  the  court  was  clearly 
m  error  in  admitting  anj  testimony  of  a  parol 
agreement  as  to  the  engine.  The  general  rule 
is  that  parol,  contemporaneous  agreements 
cannot  be  admitted  to  contradict  or  to  vary 
the  terms  of  a  written  instrument.  This  rule 
is  based  upon  the  reasonable  presumption  that 
where  parties  have  reduced  their  engagements 
to  writing,  and  they  are  plainly  and  intelli- 
gibly slated  therein,  it  is  conclusively  pre- 
sumed to  embrace  all  thai  waa  intendea,  uid 
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to  be  the  best  pofldble  evidence  of  the  iDtent 
and  meaniiig  of  those  who  are  bound  by  it. 
fatherland  v.  Crane,  Walk.  Ch  (Mich.)  623; 
Martin  v.  Hamlin,  18  Mich.  854;  Vanderkarr 
V.  Thompeon,  19  Mich.  82;  Seaman  ▼.  O^Hara, 
29  Mich.  66:  Etaekwood  y.  Brown,  34  Mirii.  4; 
StackpoU  y.  Arnold,  11  Mass.  80;  MeLellan  ▼. 
Oamberland  Bank,  24  M^.  566. 

It  is  laid  down  in  the  books  as  the  principal 
cause  of  tbis  rule  that  wben  parties,  after 
wbateyer  conversation  or  preparation,  at  kust 
reduce  their  agreement  to  writing,  this  may 
be  looked  upon  as  tbc  final  consummation  of 
their  negotiation  and  the  exact  expression  of 
their  purpose;  and  all  of  their  earlier  agree- 
ments, though  apparently  made  while  it  ail 
lay  in  conversation,  which  is  not  now  incor- 
porated into  their  written  contract,  may  be 
considered  as  intentionally  rejected.  The  par- 
ties write  the  contract  when  they  are  ready  to 
do  so,  for  the  very  purpose  of  excluding  ev- 
erything else  and  making  tbis  permanent  and 
certain.    2  Greenl.  Ev.  4th  ed.  60. 

This  claimed  parol  agreement  as  to  the  war- 
ranty of  the  power  of  the  engine  to  run  a 
86  inch-cylinder  separator  was  made  prior  to 
the  giving  the  order  for  the  outfit,  and  which 
order  contained  the  express  warranty.  This 
became  the  contract  of  sale  and  warranty  of 
the  outfit  when  accepted  and  acted  upon  by 
the  plaintiffs,  and  it  contains  no  warranty  of 
power  of  ihe  engine  to  drive  such  a  separator. 
On  the  trial  it  was  not  claimed  that  there  had 
occurred  any  breach  of  tbis  written  warranty, 
or  at  lea.st  any  such  breach  as  would  entitle 
the  defendants  to  damages,  without  notice  to 
the  plaintiff,  and  giving  it  an  opportunity  to 
repair.  In  fact  the  defendants  made  no  com- 
plaint, but  from  time  to  time  wrote  the  plain- 
tiff that  they  would  pay  the  notes,  asking  an 
extension  of  time  in  which  to  meet  them. 

The  court  was  in  error  in  permitting  the  de- 
fendants to  go  into  this  part  of  the  case.  It 
was  error  to  allow  such  a  parol  warranty  to 
be  shown,  or  to  permit  testimony  to  be  given 
showing  damages  thereunder.  The  whole  de- 
fense to  the  notes  was  made  to  .turn  upon  a 


claim  of  damages  under  sach  parol  wamnty 
and  breach,  and  defendants  were  allowed  to 
recoup  such  damages  on  the  trial  to  an  amount 
almost  equal  to  the  sums  remaining  unpaid  on 
the  notes.  It  is  not,  therefore,  necessary  to 
discuss  the  question  raised  upon  the  instruc- 
tion of  the  court  as  the  measure  of  damages 
which  defendants  might  recoup.  They  were 
not  entitled  to  recoup  damages  at  all  under  a 
breach  of  this  claimed  parol  warranty.  If  de- 
fendants had  any  defense  to  the  notes  growing 
out  of  the  contract  of  warranty  it  could  only 
arise  under  the  written  contract,  and  upon 
such  a  claim  it  could  only  arise  after  they  had 
given  the  notice  provided  in  the  contract,  and 
after  plaintiff  had  been  given  an  opportunity 
to  repair.  Even  upon  the  defendants'  own 
theory  ibe  court  was  in  error  in  permitting  the 
defendants  to  show  their  loss  upon  jobs  taken, 
and  it  would  have  had  no  tendency  to  show 
the  value  of  the  engine.  Neither  could  the 
damages  upon  such  theory  be  shown  without 
permitting  the  plaintiff  to  prove  the  market 
value  of  this  engine  in  Dakota.  It  wouUl  not 
do  to  say  that  it  was  bought  for  a  specific  pur- 
pose, and  its  only  value,  therefore,  would  be 
for  the  purposes  for  which  it  was  purchased. 
This  question,  however,  does  not  Ixicome  im- 
portant,* as  the  court  was  in  error  in  permit- 
ting parol  testimony  to  be  given  of  the  war- 
ranty. 

The  judgment  of  the  court  heloio  must  he 
rerersed,  and  a  new  trial  ordtred^  upon 
which  the  parties  must  be  confined  to  the 
written  warranty  and  the  breaches  of  that,  if 
any  have  arisen  after  notice  to  repair.  Plain- 
tiff will  recover  costs, 

Sherwoodf  Gh.  </.,  Champlin  and  Camp* 
bell*  lA/.,  concurred  with  Lon^*  J, 

Morse*  <7.,  dissenting: 

I  think  that  the  order  given  for  the  machine 
in  this  case  did  not  constitute  such  a  contract 
as  would  exclude  the  evidence  of  the  narol 
warranty  rel  ed  upon  by  defendants.  See 
Phelps  y.  Whilaker.  87  Mich.  73,  and  cases 
cited. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Louise  J.  ALLIN,  Appt.^ 

e. 

CONNECTICUT  RIVER  LUMBER  CO. 

et  al. 


(.... 


....) 


1.  An  action  for  trespass  npon  lands  in 
another  State  cannot  be  brought  in  Maesa- 
ohusetts  by  trustee  procees  under  Mass.  Pub. 
Stat.,  chap.  183,  M  1,  8,  authorizing  personal  ao- 
tfons  including  trespass  quare  cHawmm  to  be 
brought  by  trustee  process  in  the  county  of  the 
tnistee^B  residence  or  place  of  business.  The 
Statute  did  not  girea  new  Jurisdiction  or  make 
local  actions  transitory,  but  related  merely  to 
process  in  cases  which  the  parties  were  entitled 
to  bring,  and  to  the  yeoue  of  actions  brought  by 
the  process  specially  authorized. 

8«  WhetlMT  an  answer  is  in  abatement 

6L.R.A. 


must  depend  upon  the  substance  and  not  the 
form  of  it. 
8.  An  answer  which  sets  np  matter 
showing^  that  the  court  has  no  Jurisdic- 
tion, although  in  form  an  answer  in  abatement* 
is  not  such  within  the  rule  that  an  appeal  cannot 
be  taken  from  a  Judgment  on  id  answer  or  plea 
hi  abatement. 

(January  8»  1890.) 

APPEAL  from  a  Judgment  of  the  Superior 
Court,  Suffolk  County,  rendered  upon  a 
plea  in  abatement,  in  an  action  for  trespass  upon 
lands  in  Vermont.     Action  dismissed. 

Messrs,  H.  N.  AUin  and  O.  L.  May* 
berrsTt  for  plaintiff: 

A  State  must  determine  for  itself  the  extent 
of  its  Jurisdiction  and  control  over  the  person 
and  property  of  those  within  its  bordeia. 


See  also  33  L.  R.  A.  423. 


1880. 


ALLnr  T.  OoNNBCTicuT  River  Luxbbb  Co. 
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^anehardv.  Hums,  18  Mass.  1;  Eie/iard" 
^an  ▼.  ^'ew  York  Cent.  B.  Co,  98Mass.  85;  To^ 
y.  H^ard,  106  Mass.  518. 

TV  bile  it  is  doubtless  trae  that  the  law  of  the 
SUkte  where  the  act  is  couimitted  determines 
whether  it  is  actionable  at  all  or  not,  our  own 
law  must  determine  whether  it  Is  actionable 
Jiere  as  well  as  there. 

Leach  ▼.  Greene,  116  Mass.  684;  Peareall  ▼. 
Zhnght,  2  Mass.  84. 

Trespass  quare  datutim  fregii  is  not  a  local 
action  in  this  State  when  brought  by  trustee 
process. 

Way  ▼.  Dame,  11  Allen,  857;  Putnam  f. 
Bond,  103  Mass.  870. 

Although  it  was  a  local  action  at  common 
law,  so  were  actions  for  rent,  actions  on  judg- 
ments and  actions  against  ottloers  in  matters 
touching  their  offices,  all  of  which  are  now 
transitory  in  this  Stiite  and  elsewhere. 

1  Chitty.  PI.  16thed.  p.  281;  University  of  Vt. 
T.  Jodifn,  21  Vt.  52:  BiseeU  v.  Brigue,  9  Muss. 
462,  4(18;  Barringer  v.  King,  6  Gray,  0;  Peavee 
Y.  Atifiood,  13  Mass.  834. 

The  action  docs  not  determine  any  questions 
of  title  and  is  purely  a  personal  remedy  for 
4am  <gc8  and  on  principle  should  be  transitory. 

Linngiton  ▼.  Jefferson,  1  Brock.  203:  Ge/iin 
T  Orier,  10  Ohio,  209;  Ilibbard  v.  Foster,  24 
Vt-  543. 

And  the  courts  of  this  country  have  always 
rrcoirnized  and  enforced  every  statutory  breach 
of  this  useless  technicality. 

T^ay  V.  Vrttne,  supra;  Pitman  ▼.  T^int,  10 
Pick.  504;  tiumner  y.  Finegan,  15  ^lass.  280; 
Oenin  v.  Orier,  supra. 

Wherever  statutes  have  tended  to  make  this 
action  transitory,  they  have  been  regarded  as, 
to  that  extent,  revoking  the  common  law. 

Pitman  v.  Rint  and  Oeain  v.  Orier,  supra; 
June  v.  Conant,  17  Vt  656;  Payn/s  v.  IMtion, 
6  (l>ind.  105. 

On  principle,  a  trespass  is  no  more  local  as 
to  the  Stale  than  as  to  the  county. 

/{»fndU  V.  Delaware  dt  R,  Canal  Co.  1  Wall 
Jr.  375:  Watts  v.  Kinney,  6  Hill.  83. 

A  stnti'ite  that  allows  an  action  for  trespass 
In  i>e  mnintained  in  a  county  other  than  the 
c«»uniy  where  the  land  lies  destroys  the  local 
1  mure  (>r  tiny  such  action  brought  in  accord- 
ance with  the  provisions  of  such  statute. 

Ueitin  V.  Gritr,  Way  v.  Dame  and  Putnam 
▼.  flttnd,  mtpra. 

An  atlnchmcnt  of  property  within  this  State 
will  hIwu^s  pive  our  courts  jurisdiction  of  a 
tninwitory  action. 

h*ub.  8tul.  chap.  164,  ^  1;  lUchardson  v. 
finiit/f.  It  Allen,  134;  Mf/rrison  v.  Undervoood, 
5  CiiHh.  53:  lieeeh  v.  AbUittt,  0  Vt.  580. 

There  in  no  reason  why  the  local  nature  of 
the  action  should  gain  any  force  by  crobsing  a 
aiiite  line. 

JHiftieU  V.  Btigon,  supra. 

The  court  sliould  sustain  if  possible  a  Juris- 
diciiun  without  which  plaintilTs  wouhf  fre- 
qiifntl^  1)C  left  without  a  remedy  for  wron^^s 
comnntied  on  land  outside  of  this  State  by 
perHons  residing  here. 

Mmiyn  v.  habrimih,  Cown.  161,  176. 

Mti»rn.  Ide  &  StaflTordand  J*  H.  Ward- 
^rell*  for  defendants: 

Tn'Simss  qnare  elausum  is  at  common  law 
local  and  not  transitory,  and  must  be  brought 
«L.  R.A. 


in  the  jurisdiction  where  the  Inni  Is  situated. 

1  Chitty,  PI.  2G8;  3  Bl.  Com.  204. 

The  action  of  trespass  guare  clftvsvm  is  of 
thatclnss  which  is  not  merdv  local  in  disiiuc- 
tion  from  transitory,  but  it  is  also  local  in  a 
jurisdictional  sense;  »'.  e.,  no  court  has  juris  no- 
tion to  try  such  a  cause  outside  the  sovereignty 
wherein  the  land  is. 

Hiles  V.  Howe,  57  Vt.  883;  AfcfCenna  v.  Fisk, 
42  U.  S.  1  How.  241  (U  L.  ed.  117);  Rogers  v. 
Woodburj/,  15  Pick.  153. 

The  action  was  transitory  and  the  objection 
did  not  reach  the  subject  of  juiisJiction. 

Clark  V.  Sendder,  6  Gray,  123;  Brigge  v.  Nan> 
tucket  Bttnk,  5  Mass.  04. 

It  has  always  been  the  policy  of  the  courts  of 
Mas-aciiusctts  lo  decline,  as  far  as  possible,  to 
take  jurisdiction  of  causes  more  pro|)erly  cog- 
nizable in  another  sovereignty  and  involving  a 
construction  and  enforccmeul  of  the  laws  of 
anotber  State  or  country. 

Erickdon  v.  Nesmitfi,  15  Gray,  281 ;  Halsey  v. 
Mc/jean,  li  Allen,  488;  Remington  v.  banana 
Bay  Co.  1  New  Eng.  Rep.  707.  140  Mass.  494; 
Jenkins  v.  Lester,  181  Mass.  ^f^v,  Camp^teU  v. 
8'eldon,  13  Pick.  8;  CampbeU  v.  Wallace,  10 
Gray,  163;  Chase  v.  Chase,  2  Allen,  101;  Smith 
V.  Mutual  L.  Ins.  Co,  14  Allen,  336:  i^taiqg  v. 
Atkinson,  4  New  Eng.  liep.  851,  144  Mass. 
561;  UaleY.  Etistman,! yiat.  U;Ueal/v.  Root, 
11  Pick.  889;  MeRae  v.  Mattoon,  lO  Pick.  49. 

W.  Allen,  J,,  delivered  the  opition  or  tJi^ 
court: 

It  is  not  denied  that  trespass  'p/ar^  da-  mm 
f regit  is  a  local  action,  and  tliatat^vocnioc  law 
the  courts  of  this  Common  wealth  bnvo  no  ju- 
risdiction of  trespass  upon  land  in  aooiher  State 
or  country.  The  objection  is  not  thut  uu  acUoa 
of  which  the  court  has  jurisdiction  is  broiii^ht 
in  tbe  wrong  county,  but  ihuttbe  court  jiw*  wA 
jurisdiction  of  the  cause  of  action.  Jri  gs  7. 
Nantucket  Bank,  5  Mass.  94;  Rogers  ^,  Wood- 
bury,  15  Pick.  156;  Clark  v.  ScudiU-r,  6  Gmy, 
122;  Lawrenoe  v.  Smith,  5  Mass.  363;  N-'it^  v. 
Uo^ce,  57  Vt.  888;  Watts  v.  Kinney,  6  ilill.  S3. 

It  is  claimed  that  the  courts  of  this  Common- 
wealth are  given  jurisdiction  of  the  subject 
matter  of  the  suit  by  Pub.  Stat.,  chap.  18-1,  i^  1, 
which  provides  that  oil  personal  actions,  except 
certain  named,  may  be  commeuccii  b^  trustee 
process,  and  section  3,  which  provides  that 
trustee  writs  shall  be  returnal)le  in  llie  county 
in  which  the  trustee  lives  or  haH  his  usual  place 
of  business.  Trespass  quare  elausum  is  a  pciv 
sonal  action,  and  may  i)econ  luenccdby  trustee 
process  under  the  first  secti<  n  of  this  Statute. 
Way  V.  Dame,  11  Allen,  867;  Wilder  y.  Bailey, 
8  Mass.  389,  391. 

It  is  also  a  local  action  and  must  be  brought 
In  the  county  where  tiie  land  lies,  unless  when 
otherwise  provided  by  slotute.  The  effect  of 
the  third  section  is  that  when  the  action  is  com- 
menced by  trustee  process  it  must  be  brought 
in  the  county  of  the  trustee,  and  so  far  the  Stat* 
ute  modifies  the  common  law,  by  which  it  must 
be  brought  in  the  county  in  which  the  land 
lies.  The  contention  of  the  plaintiJi  is  tliat  the 
Statute  not  only  fixes  the  county  in  which  the 
action  shall  be  brought  when  it  is  commenced 
by  trustee  process,  but  gives  the  courts  of  this 
Commonwealth  jurisdiction  of  an  action  which 
could  not  have  been  brought  in  any  county. 
27 
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Illinois  Sdpbeme  Coubt. 


Hat, 


It  cannot  be  argued  that  the  Statute  ffives  Ju- 
risdiction over  irespass  to  land  in  another  State 
only  in  an  action  commenced  bj  trustee  pro- 
cess, and  the  plaintiff  is  forced  to  contend  that 
it  gives  jurisdiction  over  the  cause  of  action 
wiuiout  regard  to  the  form  of  the  Tvrit — ^in  other 
-words,  that  it  changes  the  action  of  trespass 
quare  elauwm,  when  the  land  lies  without  the 
jurisdiction  of  our  courts,  from  a  local  to  a 
transitory  action.  But  if  tbis  is  the  eftect  of 
the  Statute,  it  is  impossible  to  confine  it  to 
causes  of  action  arising  without  the  State.  The 
Statute  makes  no  distmction  between  trespass 
to  lands  without  and  within  the  State.  It  in- 
cludes trespass  quare  elautum  only  as  it  is  a 
prsonal  action;  and  requiring  the  action  when 
Drought  by  trustee  writ  to  be  brought  in  the 
county  of  the  trustee  cannot  make  it  a  transi- 
tory action  as  to  lands  without,  and  not  as  to 
lands  witbiu,  the  State.  There  seems  to  be  no 
reason  for  holding  that  the  Statute  renders  an 
action  for  trespass  to  lands  outside  the  State 
transitory,  wbich  does  not  apply  to  an  action 
for  trespass  to  lands  within  tbe  State. 

The  plain  and  simple  meaning  of  the  Statute 
is  that  when  a  party  is  entitled  to  a  personal 
action,  he  may  commence  it  by  trustee  process, 
and  that  actions,  whether  local  or  transito- 
ry, commenced  by  trustee  process,  shaU  be 
brought  in  the  county  in  which  the  trustee 
lives.  A  construction  is  asked  for  it  which 
will  authorize  an  action  to  which  tbe  party  was 
not  entitled,  and  the  logical  residt  of  which 
would  be  to  change  into  trabsitory  actions  all 
local  actions  which  can  be  commenced  b^  trus- 
tee process.  The  Statute  has  been  in  existence 
nearly  one  hundred  years,  and  we  have  not  been 
referred  to  anv  authority  or  dictum  to  sustain 
the  position  of  the  phdntiff.  On  the  contrary, 
the  action  of  trespass  gvaredausumhasalvrtLyB 
been  treated  as  a  local  action.  Stat.  1794,  chap. 
65.  authorized  a  person  entitled  to  any  personal 
action,  except,  etc.,  to  sue  by  truptee  writ,  and 
contained  the  same  provisions  as  to  the  county 
in  which  the  action  should  be  brought  as  the 
Public  Statutes. 

By  Rev.  Stat.,  chap.  10,  §§  1,  71,  and  Gen. 
Stat.,  chap.  142,  §g  1-75,  all  personal  actions, 
with  the  specified  exceptions,  brought  in  the 
court  of  common  pleas  or  the  supreme  coiut, 
might  be  commenced  by  trustee  process;  and 


personal  actions,  with  the  same  exceptions^ 
within  the  jurisdiction  of,  and  which  might  t» 
brought  by,  the  ordinary  process  before  a  jus- 
tice of  the  peace,  might  be  commenced  by 
trustee  process.  The  meaning  of  the  Statutes 
was  not  changed  when  they  were  consolidated 
in  the  Public  Statutes,  in  the  words:  "  All  per- 
sonal actions  .  .  .  may  be  commenced  by  trua> 
tee  process,"  and  the  jurisdiction  of  the  higher 
courts,  or  of  the  justices  of  the  peace,  was  not 
thereby  extended  to  personal  actions  or  causes 
of  action,  of  which  they  had  not  jurisdiction 
before  the  Statute.  The  Statute  only  regarded 
the  process  in  actions  whidk  parties  were  en- 
titled to  bring,  and  the  venue  of  actions  brou^t 
by  the  process  specially  authorized. 

We  think  that  the  court  has  jurisdiction  of 
this  appeal,  although  it  is  from  the  judgment 
apparently  upon  an  answer  which  is  in^form 
an  answer  in  abatement  The  Statute  does  not 
give  a  right  of  appeal  from  a  judgment  upon 
an  answer  or  plea  in  abatement.  Toung  v. 
ProvuUnee  d  Sionington  8,  8,  Co,,  not  yet  re- 
ported. 

But  whether  the  answer  is  in  abatement, 
must  depend  upon  the  substance,  and  not  upon 
the  form,  of  it.  If  the  answer  sets  up  matter 
which  is  not  in  abatement,  but  in  bar,  in  which 
it  goes  to  show  that  the  court  has  no  jurisdiction 
of  the  subject  matter,  it  is  not  an  answer  in  abate* 
roent  within  the  meaning  of  the  Statute,  what- 
ever its  form  may  be,  and  a  defendant  cannot 
give  to  the  supenor  court  final  jurisdiction  of 
such  matter,  by  putting  it  into  the  form  of  an 
answer  in  abatement.  The  matter  of  the  plea 
is  apparent  upon  the  record,  and  goes  to  the 
junsdiction  of  the  courts  of  this  Clommon- 
wealth.  If  the  objection  is  well  founded,  the 
proper  way  for  the  defendant  to  take  advan- 
tage of  it  is  bj  motion  to  dismiss,  and  upon 
suggestion  of  want  of  jurisdiction,  the  court 
will  dismiss  the  action.  Rea  y.  Hayden,  8 
Mass.  24;  Laiorenee  y.  Smith,  WatU  v.  JTin- 
ney  and  IfHe%  v.  Howe,  aupra;  Gould,  PL  duux 
4,  S  24;  1  Cbitty,  PI.  9th  Am.  ed.  442. 

We  think  that  the  answer  was  not  an  answer 
in  abatement,  but  that,  as  it  appeared  that  the 
court  did  not  have  iurisdiction  of  the  action, 
the  judgment  should  have  been  that  the  actioa 
be  dismissed. 

Action  dinniued^ 


ILLINOIS  SUPREME  COURT. 


ILLINOIS  CENTRAL  R.  CO.,  Plff.  in  Err., 

Belford  SLATER,  Admr.,  etc.,  of  Arthur  B. 
Slater,  DeceiEised. 

(....niy...) 

1.  Plaintiir  may  prove  the  speed  at 
which  the  train  was  running  to  an  action 
to  recover  d&mageB  for  inJurJes  by  a  railroad 
train  causing  death  to  his  Intestate,  as  tending  to 
shed  light  on  the  questions  of  due  care  on  the 
part  of  tbe  deceased,  and  of  the  bearing  of  other 


alleged  acts  and  omfssionsaf  the  company^  sanr* 
ants  upon  the  injury. 

8.  In  an  action  by  a  flather  as  adminle- 
trator  to  recover  dnmageB  for  person- 
al iajnries  yannripff  the  death  of  his  minor 
son,  who  was  performing  services  for  plaintiff  aft 
the  time,  defendant  cannot  show  that  plaintiff 
was  wealthy  and  able  to  hire  others  to  perform 
the  services,  and  thus  save  his  son  from  exposure 
to  the  dangers  incident  thereto,  where  there  is  no 
showing  that  deceased  was  incapable  of  taking 
care  of  himseif. 


HOFTK.— LidbUity  for  death  caused  l»y  negligence. 

Usher  t.  West  Jersev  B,  (Oo.  4  LiB.  A.  8S1«  notc^ 
126  Pa.  206. 
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Action  given  by  statute.  Cleveland  Rolling  Mill 
Co.  V.  Corrigan,  8  L.  B.  A.  888,  note,  4A  Ohio  St.  2&i: 
LoulsvlUe  N.  A.&(XEU  Oo.  y.  BuoIe.  S  L.  B.  A.  SO), 
note,  mind.  6661 
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8.  A  railroad  eomiMUiar  is  sabjeet  to  Um 
General  StatnteB  of  the  State  raspeotlDg 
the  sl«roa]B  to  be  iriven  by  each  compaDies  at  pub- 
He  bierhway  croflsingB,  notwlttastancllnff  other  and 
diff ereot  rulee  are  provided  by  its  charter  In  re- 
gard to  the  siffiiala  to  be  given  by  It  at  such 
plaoflf* 

4.  PositiTe  and  direct  testtmony  is  not 
absolutely  required  to  prove  the  fact  that  the 
required  Blgnals  were  not  given  by  a  train  ap- 
proaching a  highway  crossing;  it  is  sufficient  if 
the  Jury  believe  from  all  the  evidence  in  the  case 
that  such  signals  were  not  given. 

6*  Children  are  required  to  ezerelse 
only  that  degree  of  care  and  caution 
which  persons  of  like  age,  oapadty  and  expe- 
rience might  be  reasonably  expected  to  naturally 
or  ordinarily  use  in  the  same  situation,  and  un- 
der the  like  circumstances,  provided  that  the 
parents  or  persons  having  the  control  of  such 
ehildren  have  not  been  guilty  of  want  of  ordi- 
nary care  in  allowing  them  to  be  placed  in  such 
droumstanoes. 

8.  Areqnegted  instmetlon in  an  action  by 
a  father  as  administrator  to  recover  damages  for 
an  Injury  causing  the  death  of  his  minor  son, 
that  the  father  is  entitled  to  the  services  of  such 
son  until  he  is  tweniy-one  years  of  age,  and  that 
DO  damages  can  be  allowed  for  any  loss  of  bis 
services  or  earnings  during  the  period  of  minor- 
ity, is  properly  refused. 

(Hayl<l,18C8J 

ERROR  to  the  Appellate  Court,  Second  Dte- 
trict,  to  review  a  judgment  affirming  a 
Judgment  of  the  Circuit  Court  for  Ogle  Couq- 

§f  in  favor  of  plaintlif  in  an  action  to  recover 
amagea  for  personal  inluries  resulting  in 
death,  and  alleged  to  have  been  caused  by  de- 
fendant's negligence.    Afflrmed, 

The  facta  sufficiently  appear  in  the  opinion. 

Mems.  W.  &  W.  D.  JSarc^e*  for  plaintiff 
in  error: 

If  the  child,  though  young,  is  capable  of  the 
care  and  dificreUon  required  of  an  adult,  the 
rule  applicable  to  adiuts  is  to  be  applied  to 
him. 

Pierce,  Railroads,  2d  ed.  p.  886;  Cliieago  db 
A.  R,  Co.  V.  Becker,  76  111.  &,  88;  Reynolds  y. 
y.  r.  a  dK  RRCo.  56N,  Y.  248;  Ewen 
V.  Chicago  AN,  W.  R.  Co.  ^  Wis.  618; 
Sbearm.  &  Redf.  Keg.  8d  ed.  g  60;  McMahon 
V.  New  York,  88  N.  Y.  642. 

It  is  clear  from  the  evidence  that  deceased 
could  have  seen  and  beard  the  engine  and  cars 
in  time  to  have  avoided  the  collision  that 
caused  his  death  had  he  reasonably  used  his 
senses  of  si^ht  and  of  hearing,  as  required  by 
law;  and  failure  to  take  these  precautions  pre- 
vents a  recovery  on  the  allegation  of  failure  to 
give  the  statutory  signals. 

St,  Lovis,  A.  A  T.  H,  R  Co.  v.  Manly,  68 
HI.  800;  Chicago,  B.  d  Q.  R  Co.  v.  Damerell, 
81  IlL  450;  lU.  Cent,  R,  Co.  v.  Qoddard,  72  111. 
568;  Cfiicago  dN.W.R  Go.  y.  Batch,  79  III. 
137;  Pennsylvania  Co,  v.  Frana,  112  111.  388; 
Wabash,  St.  L,  d  P.  R,  Co.  v.  Neikirk,  lj5  111. 
App.  172;  Oiicago  d  R.  I,  R  Co.  v.  McKean, 
40  III.  218;  Chicago,  R.  I.  d  P.  R  Co.  v.  Jkll, 
70  III  102;  Gorton  v.  FneR.  Co.  45N.T.  660; 
Havens  V,  Brie  R.  Co,  41  N.  Y.  296;  Wilcox  v. 
Rome,  W.  d  0.  R,  Co,  89  N.  Y.  858;  Belfon- 
iaine  R  Co,  ▼.  Reed,  83  Ind.  476;  Chicago,  R 
I.  dP.  R  Co.  Y.  Houston,  95  U.  S.  697  (24  L. 
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ed.  542);  LaJn  Shore  d  M.  8.  R  Co.  ▼.  MUUr, 
25  Mich.  274,  290;  North  Pa,  R  Co.  ▼.  HeiU- 
man,  49  Pa.  60,  64;  Pa.  R.  Co.  v.  BeaU,  78  Pa. 
504;  Elaker  v.  N,  J.  Midland  R.  Co.  80  N.  J. 
Eq.  240;  TdferY.Narihem  RCo.Z^  N.J.  L.ISS; 
Broum  ▼.  MUwaukee  d  St.  P.  R  Co,  22  Minn. 
165;  Hainet  v.  Rl.  Cent.  R  Co,  41  Iowa,  22T; 
Solen  v.  Virginia  d  T.  R  Co.  13  Nev.  106 
Flemming  v.  Western  P.  R  Co.  49  Cal.  268; 
Butterfield  v.  Western  R.  Co.  10  Allen,  532; 
Allyn  ▼.  Boston  d  A.  R.  Co.  105  Mass.  77. 

The  boys'  failure  to  stop  the  team  and  let  the 
train  pass  before  attempting  to  drive  across  the 
track  is  such  contributory  negligence  as  will 
prevent  a  recovery. 

Indianapolis  d  St.  L.  *R  Co,  ▼.  Evans,  88 
n.  63,  64;  LaloT  v.  Chicago,  B.  d  Q,  R.  Co. 
62  ni.  401  i  lU,  Cent.  R.  Co,  ▼.  Buekner,  28  lU. 
299;  Telfer  v.  Northern  R  Co,  80  N.  J.  L.  188, 
198,  199. 

Defendant's  engineer  had  the  right  to  pre- 
sume, and  to  rely  and  act  upon  the  presump- 
tion, that  the  team  would  stop  or  remain  stand- 
ing, and  not  go  upon  the  track  until  the  train 
had  passed  the  highway. 

St,  Louis,  A.dT.H.  R.  Co.  v.  Manly,  58  EL 
800;  TeU&r  v.  N&rtlum  R.  Co,  80  N.  J.  L.  188, 
199. 

The  admission  of  evidence  as  to  the  speed  of 
the  train  was  error. 

CJiicago,  B,  d  O.  R.  Co,  v.  Lee,  68  111.  576 
Cliieago,  B.  d  Q.  R.  Co,  v.  Barwood,  80  111.  88 
Warner  ▼.  New  York  Cent,  R  Co.  44  N.  Y.  465 
Cohen  V.  Eureka  dP.  R  Co.  14  Nev.  376;  Mo- 
Konkey  v.  Chicago,  B.  d  Q,  R.  Co.  40  Iowa, 
205. 

Proof  of  plaintiff's  pecuniary  condition 
should  have  been  admitted. 

Chicago  d  A.  R  Co.  v.  Gregory,  58  111.  226; 
Pittsburg,  Ft.  Wd  C.  R.  Co,  v.  Bumstead,  48  111. 
221;  Walters  ▼.  Chicc^,  R  L  d  P,R  Co.41 
Iowa,  71, 

The  third  instruction  given  for  appellee  is 
erroneous  because  it  permitted  the  jury  to  find 
for  the  plaintiff  without  any  evidence  what- 
ever to  support  the  verdict. 

Hamburg  v.  People,  120  111.  21, 6  West.  Rep. 
828;  Pa,  Co.  v.  MarsliaU,  119  111.  899,  7  West. 
Rep.  445;  Popey,  L<nritz,  14  lU.  App.  96;  Ind,  d 
St,  L.  R.Co.  y.  Miller,  71  111,  463;  Chicago  Pack. 
d  P.  Co.  y.  niton,  87  111.  547. 

And  it  is  bad  because  it  singled  out  the  fact 
that  no  witness  testiiied  positively  that  no  bell 
was  rung  the  statutory  distance,  and  told  the 
jury  thai  would  not  prevent  the  plaintiff  re- 
covering in  this  case. 

Calefy.  TJiomas,  81  111.  478;  Grain  ▼.  Jack- 
sonvilU  Nat,  Bank,  114  111.  516,  1  West.  Rep. 
602;  Evans  v.  George,  80  111.  51;  Cushman  v. 
CogsweU,  86  111.  62;  Swigar  v.  People,  109  IlL 
272;  Graves  y,Colwell,^Ol\\.  612;  n<n-ney,  WaU 
ton,  117111.  131,  3  West.  Rep.  571;  Haines  v. 
Inter-Ocean  Pub,  House  (111.)  20  Bradf.  207; 
Pope  V.  Lowitz,  supra. 

During  his  minority  the  services  of  Arthur 
B.  Slater  belongeti  to  bis  father,  and  therefore 
could  not  go  to  bis  estate,  nor  pass  to  the  ad- 
ministrator, nor  be  distributed  among  his  next 
of  kin,  because  not  belonging  to  ihem,  and, 
for  these  reasons,  could  not  be  allowed  or  re- 
covered in  this  action. 

Morris  v.  Chicago,  M.  dStP.R  Co.  26  Fed. 
Rep.  22. 
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Illhioib  Sitprsmb  Coubt. 
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Sertion  18  of  appeTfant'e  charter  is  Dot  re- 
pealed by  tlie  Act  of  1800.  A  subsequent  law 
whiob  is  general  does  uot  abrogate  a  former 
one  which  is  special.    * 

Warner  v.  CW/«6y,  80  111.  820;  Covington  ▼. 
East  St.  Lovis,  'i^  lU.  548;  Ottawa  v.  La  tialU 
Co,  U  111.  880. 

The  expression  of  one  mode  of  action  in  an 
enactment  is  genet  ally  held  lo  be  an  exclusion 
of  all  other  modes. 

Qed(JU  y.  Bte/tland  Co.  €2  111.  110. 

Mtasre,  James  H*  Cartwri^ht  and 
James  W.  Allaben,  for  defendant  in  error: 

The  degree  of  care  required  by  law  of  those 
boys  depended  not  only  upon  the  situation  but 
upon  their  age  also. 

Chicago  v.  Eeefe,  114  111.  222.  1  West.  Rep. 
850;  Clioigo  d  A.  R.  Co,  v.  Becker,  76  111.  26; 
Pennsylvania  R,  Co.  ▼.  Kelly,  81  Pa.  872; 
JReynolds  v.  New  York  Cent,  db  IL  R  !t  Co.  2 
Thomp.  &  C.  644;  Siovx  City  d  1\  R.  Co.  ▼. 
Biovt,  84  U.  8.  17  Wall.  657(21  L.  ed.  745);  Bo- 
land  V.  Mieeouri  R.  Co.  86  Mo.  484. 

Afier  these  bo3*s,  through  the  ne;:ligence  of 
the  Railroad  Compunv  in  failing  to  ring  a  bell 
or  blow  a  whistle  at  the  required  distance,  had 
come  into  near  proximity  to  the  lailioad  track, 
tliey  did  evcrythina:  thai  they  could  with  their 
age,  strength,  capacity  and  experience  to  avoid 
being  injured,  and  hence  were  not  guilty  of 
contributory  negligence. 

See  Indianapolis  d  St,  L.  R  Co,  v.  Stables,  62 
m.  818;  Dimiek  v.  Chicaio  d  N.  W,  R,  Co.  80 
III  838;  Chicago,  B.  d  Q,  R.Co.  r.  McQaha,  10 
III.  A  pp.  842;  Chicago  d  E.  1, 11  Co,  ▼.  O'Con- 
nor, 110  III.  580,  6  West.  Rep.  773. 

By  reason  of  the  appellant's  own  conduct 
and  neglect  these  boys  were  justified  inasbtim- 
ing  that  there  was  no  danger  in  approaching 
the  railroad  track  at  the  time  they  old. 

Chicago  d  N.  W.  R,  Co.  v.  Gocdei,  110  111. 
615,  7  West.  Rep.  680,  North  Chicago  Rolling 
Kill  Co.  Y.  Johnson,  114  III.  57. 

Running  a  train  across  a  highway  at  an  ex- 
cessive 8pe<'d  will  render  the  Railroad  Com- 
pany liable  for  the  injuries  t  hereby  occasioued. 

Rockford,  Rl.d  St.  L.  R.Co.  v.  BtUmer,  72 
m.  235;  Continental  Imp.  (Jo.  v.  Ftead,  05  U.  8. 
161  (24  L.  ed.  403);  Chicago,  B.  d  Q.  R.  Co,  v. 
/^.  87  111.  454;  Indianapolis  d  St.  L.  R.  Co.  ▼. 
Stables,  62  III.  813. 

The  provision  for  giving  signals  at  highway 
crossings  is  a  police  regulation  for  the  protec- 
tion and  safety  of  citizens,  and  no  corporation 
is  above  the  general  laws  enacted  for  the  safety 
of  the  community. 

Oalena  d  C.  U.  R.  Co.  v.  Loomis,  18  111.  548; 
Chicago,  B.  d  Q.  R.  Co.  v.  Parks,  18  111.  460. 

The  damage  to  the  father  on  account  of  the 
loss  of  services  of  his  minor  child  may  be  made 
the  basis  for  the  assessment  of  damages. 

Chicago  v.  Hesing,  88  111.  204;  Stafford  y. 
Eubens,  115  111.  106,  1  West.  Rep.  640;  Chicago 
dA.R.  Co.  Y.  Sfiannon,  48  IlL  888. 

Wilkin*  J.,  delivered  the  opinion  of  the 
court: 

This  case  originated  In  the  Circuit  Court  of 
Ogle  County,  and  is  an  action  on  the  case  by 
appellee  against  appellant  for  negligently  caus- 
ing the  death  of  Arthur  B.  Slater,  bis  son.  The 
deceased  was  about  nine  years  old.  When 
killed  be  was  hi  a  farm  wagon  drawn  by  two 
6L.RA. 


horses,  with  an  elder  brother,  thirteen  years  of 
age.  The  two  boy^  were  in  charge  of  tfie  team; 
and  in  attempting  to  cross  the  track  of  appel- 
lant on  the  public  hiirhway.  using  due  care,  as 
is  alleged  in  the  declaration,  the  wagon  was 
struck  by  a  parsing  locomotive,  and  both  boys 
were  kilhd.  The  negligence  rharecd  in  the 
declaration  against  the  emplo}^^  of  appellant 
is  the  omission  to  give  the  statutory  signals, 
keep  a  proper  lookout,  running  at  a  dangerous 
rate  ol  speed,  and  failing  to  use  reasonable 
diligence  to  stop  the  train  m  time  to  avuid  the 
injury.  Appellee  recovered  a  judgment  in  the 
circuit  couit  for  $i,0C0,  which  was  by  the  ap- 
pellate court,  on  appeal,  affirmed,  and  apnel- 
lant  again  appeals.  The  case  issulimitteu  in 
this  court  on  the  part  of  appeUnnt  on  the  same 
brief  and  argument  filed  in  the  appellate  court. 
That  court,  by  its  judgment  of  afiirmance, 
having  settled  all  controverted  facts  adversely 
to  appellant,  we  need  give  no  attention  (x)  the 
lengthy  review  of  the  evidence  contai*-od  in 
the  argument,  unless  it  is  found  necessary  U> 
do  so  m  passing  up  )n  questions  of  law  sub- 
mitted for  our  decision. 

On  the  trial,  appellee  was  permitted,  over 
objection,  to  prove  the  speed  bi  which  the 
train  was  running  at  the  time  deceased  was 
killed,  and  this  appellant  says  was  error.  One 
of  the  acts  of  negligence  charged  in  the  declar- 
ation is  that  the  train  was  *iinning  at  a  high 
and  dangerous  rate  of  speed  at  the  time  of  the 
accident  Surely  the  plaint! tl  had  a  right  to 
P'^ove  that  averment  ir  he  f^opld.  But,  Inde- 
pendent of  the  allegation,  it  was  proper  to 
prove  the  rate  of  speed  at  which  the  train  was 
running,  as  tending  to  show  whether  or  not 
deceased,  under  all  the  circumstances,  rxt'rcisod 
due  care,  and  whether  other  alleged  actsor  omis- 
sions on  the  part  of  appellant's  servants  caused 
the  injury,  in  other  words,  nny  pnwf  of  facts 
and  circumstances  immediately  attending  the 
accident  was  competent  and  prf)per.  Chtcffgo, 
B.  d  0.  R.  Co.  V.  l^e,  87  111.  4r4;  Indinnapdis 
d  St.  L,  HCo.  V.  StoMes,  02  111.  313;  R^fckford, 
R.  I.  d  St.  L,  n,  Co.  V.  IliUman,  72  III.  235. 

Appellant  olTered  to  prove  *Jiat  aptx*llce  was 
a  man  of  wealth  at  and  l)efore  the  lime  of  the 
accident,  but  on  objection  the  couri  refused  to 
allow  it  to  do  so.  it  seems  that  the  purpose 
for  which  the  evidence  was  offercKi  was  to 
show  that  the  father  was  able  to  employ  others 
to  perform  the  service  deceased  was  engaged 
in  at  the  time  of  his  death,  and  thereby  have 
saved  him  fiom  exposure  to  danger  incident 
to  that  service;  and  it  is  insisted  that  such  evi- 
dence was  competent  under  the  ruling  of  th'S 
court  in  Chicago  d  A,  R,  Co,  v.  Gregory,  58  HI. 
226,  and  other  cases  cited,  where,  in  passing  on 
the  question  of  negligence  of  parents  in  the 
care  of  their  children,  it  is  said  the  same  rule 
should  not  be  applied  to  persons  de|)endent  for 
support  on  their  labor  and  tliose  whose  re- 
sources enable  a  parent  to  give  constant  per- 
sonal attention  to  Uie  care  of  their  children,  or 
employ  persons  fur  that  purpose.  It  is  not 
pretended  that  deceased  on  account  of  tender 
years,  or  want  of  mental  capacity,  was  iocar 
pable  ot  taking  c  re  of  himself;  and  therefore 
the  ability  of  the  father  to  watch  over  him  or 
employ  others  to  do  so  was  wholly  immaterial; 
ana  to  say  as  a  matter  of  law  that  bccaa<«e  a 
parent  may  be  able  to  raise  his  child  in  idle- 
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,  therefore  be  muet  do  so,  lest  the  child  be 
exposed  t<> danger  in  tbenerformflQce of  labor, 
would  be  monstrous.  We  find  no  error  in  ad- 
mitiing  or  excluding  evidence 

The  first,  second,  third  and  fourth  instruc- 
tions given  on  bebslf  of  appellee  are  criticised 
bv  counsel  for  appellant,  and  a  reversal  insist- 
ed upon  because  they  were  given.  We  will 
notice  them  briefly  in  the  order  named.  The 
first  and  second  define  the  duty  of  railroad 
companies  In  this  State  as  to  giving  signals  at 
public  highway  crossings,  in  the  language  of 
section  60,  clmp.  114,  of  our  Revised  Stututes, 
and  instruct  the  Jury  that  if  by  reason  of  a  fail- 
ure of  appellee's  servants  to  perform  that  duty 
deceased  was  killed,  he  being  free  from  negli- 
gence, appellant  would  be  liable  The  princi- 
pal objection  urged  to  these  is  that,  inasmuch 
as  appellee's  charter  defines  its  duty  as  to  the 
giving  of  such  signals  differently  from  the  Stat- 
ute, it  was  error  in  the  court  below  to  require 
of  appellant's  servants  a  compliance  with  the 
Stat  ute.  The  q  uestion  here  sought  to  be  raise^l 
is  not  an  open  one  in  this  court.  The  right  to 
Impose  these  and  other  like  duties  upon  rail- 
road corporations  by  statute  grows  out  of  the 
police  power  which  may  be  exercised  by  the 
Legislature  at  its  discretion,  as  the  public  safety 
ref|uires.  Oalena  4b  C,  U,  R.  Co.  v.  IjoomU. 
18  111.  548;  Ohio  di  M.  R.  Co.  ▼.  McCiaiand,  25 
III.  140;  Oalena  <ft  C.  U.  R  Co.  v.  AppUby,  28 
111.  283.    See  also  2  Redf.  Railways,  428. 

It  is  of  the  first  importance  that  these  duties 
fn  the  runninir  and  management  of  railroad 
trains  should  be  regulated  by  general  statutes, 
and  that  railroad  employes  be  required  to  con- 
form thereto,  thus  avoiding  the  confusion  and 
hdcreased  danra-  to  life  and  property  which 
would  result  (torn  the  application  of  different 
rules  to  the  many  different  railroads  through- 
out the  State.  Objections  are  urged  to  the 
phraseology  of  these  instructions,  but  we  think 
they  are  unimportant. 

The  third  instruction— that  which  Is:  "It  is 
act  necessary,  in  order  to  enable  the  plaintiff 
to  recover,  that  any  witness  should  swear  pos- 
itively that  no  bell  was  run^  or  whistle  sound- 
ed upon  the  train  in  question,  at  the  distance 
of  at  least  eighty  rods  from  the  highway  cross- 
ing. It  is  suifHcient  upon  that  question  if  the 
Jury  believe  from  all  the  evidence  in  the  case 
that  no  bell  was  rung  or  whi.st1e  sounded  at  a 
distance  of  at  least  e^'hty  rods  from  the  cross- 
ing"— is  not  open  to  the  criticism  made  upon 
it,  in  view  of  the  evidence  in  the  case.  It  sim- 
ply informed  the  jury  that  the  fact  in  question 
might  be  proved  by  other  than  positive  and  di- 
rect testimony. 

Tlie  fourth  is  as  followa:  "The  Jury  are  in- 
ftructed  that  the  rule  of  law  as  to  negligence 
fn  children  is  that  they  are  required  to  exercise 
only  that  degree  of  care  and  caution  which 
persons  of  like  age,  capacity  and  experience 
]nl«;ht  be  reasonably  expected  to  naturally  or 
oniinarily  use  in  the  same  situation,  and  under 
the  like  circumstances,  provided  that  the  par- 
ents or  persons  having  the  control  of  such 
children  have  not  been  gudty  of  want  of  ordi- 
nary care  in  allowing  them  to  be  placf^d  in  such 
circumstances."  The  giving  of  this  instruc- 
tion is  urged  as  error,  and  is  said  to  be  directly 
contrary  to  the  law  in  this  class  of  ca^es.  We 
find,  however.  Id  WeUk  v.  lender,  75  III.  93, 
6L.R.A. 


which  was  an  action  by  a  father,  as  adminis- 
trator, for  the  wrongful  killing  of  his  son 
twelve  years  of  age,  it  was  said:  "It  is  not  to 
Vie  expected  that  a  boy  twelve  years  old  will 
use  the  same  degree  of  caution  and  care  as  a 
person  of  mature  years;  nor  does  the  law  re- 
quire it.  It  was  proper  for  the  jury,  in  pass- 
ing upon  the  negligence  of  the  deceased,  to 
take  into  consideration  his  age  and  experience. ** 

In  Clkirago  db  A  B  Ok  v.  Becker,  76  HI  25, 
— a  similar  action,  the  deceased  son  lieing  only 
seven  years  of  age. — it  was  again  said.  "The 
age,  the  capacity  and  discretion  of  the  deceased 
to  observe  and  avoid  danger  were  questions  of 
fact  to  be  determined  by  the  jury,  and  his  re- 
sponsibility was  to  be  measured  by  the  degree 
of  capacity  he  was  found  to  possess."  See  also 
same  case,'  84  111.  483. 

So  in  0/iiCfiffo  v.  Eefe,  1  West.  Rep.  350, 114 
HI.  222, — thedecease<r  being  a  latl  beiwecn  tea 
and  11  years  of  age, — an  instrurtion  given  at 
the  request  of  the  plaintiff  limited  the  degree 
of  care  required  of  the  dcoeiued  to  such  as 
"from  his  age  and  intelligence  under  the  cir- 
cumstances 10  evidence  was  required."  The 
phraseology  was  condemned,  but  It  was  held 
that,  inasmuch  as  it  was  in  effect  the  same  as 
if  it  had  been  limited  to  "such  care  as  might 
be  expected  of  a  person  uf  his  age  and  disore- 
tion,*'  there  was  no  substantial  error  in  giving 
it;  and  it  was  further  said:  'Thcc'rcumstancea 
in  evidence  are  always  to  be  taken  into  consid- 
eration in  such  cases,  and,  if  the  intestate  ex- 
ercised such  care  as  under  the  circumstanoot 
mifirht  be  expected  from  one  of  his  age  and  in- 
telligence, it  was  sufficient. 

These  decisions  arc  in  harmony  with  thoaa 
of  other  States  on  the  same  subJL*ct,  and  but 
recognize  the  rule  laid  down  by  approved  text- 
writers  on  negligence.  Shear m.  <&  Redf.  Neg. 
$  49;  Wharton,  Keg.  909  et  »eq. 

The  instrurtion  was  proper;  nor  does  It,  at 
insisted,  conflict  with  the  twenty- fourth,  given 
on  behalf  of  appellant,  to  the  effect  that  if  said 
sons,  or  either  of  them,  possesswi  the  knowl- 
edge or  the  ability  of  adults, the  law  would  exact 
the  same  degree  of  care  and  prudence  of  tnem 
as  older  persons.  Tlie  first  announces  the  gen- 
eral rule  as  to  necrllgence  in  children;  the  lat- 
ter, that  such  general  rule  would  not  apply  to 
the  deceased  and  his  brother  if  the  jury  should 
believe  fiom  the  evidence  they  possessed  the 
capacity  of  adults.  It  is  to  be  borne  in  mind 
that  this  is  not,  as  counsel  for  appellant  assumes 
in  argument,  a  suit  by  a  parent  for  injury  to 
his  child;  nor  is  it  a  case  in  which  the  deceased 
is  shown  to  have  l>een  an  infant,  incapable  of 
negligence  or  exercising  any  degree  of  care,— 
in  which  case  the  contributory  negli.irence.  if 
any,  is  that  of  the  parent,  and  not  of  the  child. 
Hence  the  authorities  cited  in  support  of  the 
position  that  this  fourth  instruction  is  inappli- 
cable to  the  case  are  not  in  point. 

Defendant  asked,  but  the  court  refused,  to 
instruct  the  jury  that  ••the  father  is  entitled  to 
the  earnings  ana  services  of  his  minor  son  until 
such  son  is  twenty-one  years  of  age,  and  the 
Jury  has  no  right  to  allow  any  damages  in  this 
case  foi  any  loss  of  services  or  earnings  of  Ar- 
thur B.  Slater  during  the  period  of  his  minori- 
ty." It  is  argued  with  earnestness  that  this 
instruction  contained  a  correct  rule  of  law  ap- 
plicable to  cases  of  this  kind  in  the  admeasure 
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ment  of  damagos.  To  the  contrary  are  the 
cases  of  Chicago  y.  Sehbltm,  75  lil.  470;  Rock- 
ford,  B.  I,  d  Bt.  L.  R.  Co,  y.  Ddaney,  82  lU. 
198;  Chicago  y.  Keefe,  supra. 

It  is  suggested,  but  not  seriously  urged,  that 
other  instructions  asked  by  appellant  were  im- 
properly refused.  Having  examined  them, 
and  also  those  given,  v^e  are  satisfied  that  no 
error  v^as  committed  by  the  trial  court  to  the 
preiudice  of  appellant  in  refusing  inslructions. 
Thirty-four  were  asked  by  appellant,  many  of 


them  quite  yolumlDoas;  tweoty-flye  were  given. 
The  issues  In  the  case  are  few  and  simple.  Tha 
trial  court  might  with  great  propriety  haye  re- 
fused many  more  than  it  did.  Certainly  ap- 
pellant has  no  substantial  ground  for  complaint 
that  the  jury  was  not  fully  and  fairly  instruct- 
ed  as  to  the  law  on  its  behalf. 

I7is  Judgment  of  the  Appellate  Court  U  qf^ 
firmed. 

Petition  for  rehearing  withdrawn  October  L 
1889. 


OfflO  SUPREME  COURT. 


STATE  OF  OHIO,  ex  rd.  Morton  W. 
COPE, 

Joseph  B.  FORAKER,  Goyemor,  etc 

(47  Ohio  St.....) 

•An  amendment  to  the  Constitntion,  sub- 
mitted by  the  Legislature  under  the  provisions  of 
section  1,  article  16,  of  that  instrument,  requires, 
for  its  adoption,  a  majority  of  all  the  votes  cast  at 
the  election  for  senators  and  representatives  at 
which  it  is  submitted  to  the  electors  of  the  State 
for  their  approval  or  rejection. 

(January  Zl,  1890.) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel respondent  to  make  proclamation  that  a 
certain  amendment  had  been  adopted  as  a  part 
of  the  Constitution  of  the  State  of  Ohio.  On 
demurrer  to  the  petition.    Petition  diemiesed. 

The  case  sufficiently  appears  in  the  opinion. 

Messrs.  Williams  &  Le  Blond  for  relator. 

Mr.  Dayid  K.  Watson,  Atiy-Oen.,  for  re- 
spondent: 

It  is  not  the  yote  cast  for  the  biennial 
amendment  that  is  to  determine  whether  or  not 
the  amendment  carried,  but  whether  that  vote 
was  a  majority  of  all  the  votes  cast  at  that 
election  for  senators  and  representatives. 

People  y.  }yiant,  48  111.  263;  McCrary,  Elec- 
tions, §  174;  County  Seat  of  Linn  Co.  15  Kan. 
600;  State  y.  Bechel,  22  Neb.  158;  State  v. 
Winkelmeier,  35  AIo.  103;  Bayard  v.  Rlinqe,  16 
Minn.  249;  State  v.  Swift,  69  Ind.  505;  State  y. 
Lancaster  Co.  6  Neb.  474;  State  y.  Babcock,  17 
Neb.  188;  People  y.  Brown,  11  111.  478; 
McDowell  y.  Huiherford  B.  Const.  Co.  96  N.  C. 
514;  Enyart  y.  Hanover  Twp.  Trustees,  25  Ohio 
St.  618. 

Minshallf  Ch,  Jl,  delivered  the  opinion  of 
the  court: 

The  object  of  this  proceeding  is  to  compel  the 
governor  of  the  State  to  make  proclamation  of 
the  adoption  of  an  amendment  to  the  Constitu- 
tion of  the  State,  providing  for  biennial  elec- 
tions, submitted  by  the  Legislature  to  the  elec- 
tors of  the  Slate  fur  their  adoption  or  rejection 
at  the  last  election  for  senators  and  representa- 
tives.   The  number  of  votes  cast  for  its  adop- 

^ead  note  by  the  Cottbt. 
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tion  was  257,662;  the  number  of  express  votes 
cast  for  its  rejection  was  254,215;  and  the  total 
number  of  electors  voting  at  the  election  was 
780,304.  As  will  be  seen,  there  were  more 
votes  cast  for  the  adoption  of  the  amendment 
than  were  cast  for  its  rejection,  but  the  number 
cast  for  its  adoption  was  not  a  majority  of  all 
the  votes  cast  at  the  election  for  senators  and 
representatives — a  majority  of  such  yotes 
would  haye  been  not  less  than  390,153. 

The  amendment  having  been  submitted  by 
the  Legislature,  the  question  of  its  adoption  or 
rejection  must  be  determined  by  the  provisions 
of  section  1,  article  16,  of  the  Constitution, 
which  reads  as  follows: 

"Either  branch  of  the  General  Assembly 
mav  propose  amendments  to  this  Constitution, 
and,  if  the  same  shall  be  agreed  to  by  three 
fifths  of  the  members  elected  to  each  House, 
such  proposed  amendments  shall  be  entered  on 
the  journals,  with  the  yeas  and  nays,  and  shall 
be  published  in  at  least  one  newspaper  in  each 
county  of  the  State,  where  a  newspaper  is  pub- 
lished, for  six  months  preceding  the  next  elec- 
tion for  senators  and  representatives,  at  which 
time  the  same  shall  be  submitted  to  tbe  electors 
for  their  approval  or  rejection ;  and  if  a  majority 
of  the  elector?,  yoting  at  such  election,  shall 
adopt  such  amendments,  the  same  shall  become 
a  part  of  the  Constitution.  When  more  than  one 
amendment  shall  be  submitted  at  the  same  time, 
they  shall  be  so  submitted  as  to  enable  the  elect- 
ors to  vote  on  each  amendment  separately." 

By  this  section  an  amendment  submitted  by 
the  Legislature  must  be  published,  as  therein 
requirS,  "for  six  months  preceding  the  next 
election  for  senators  and  representatives,  at 
which  time  tbe  same  shall  be  submitted  to  the 
electors,  for  their  approval  or  rejection;  and  if 
a  majority  of  the  electors,  voting  at  such  elec- 
tion, shall  adopt"  such  amendment  it  shall 
become  a  part  of  the  Constitution. 

The  plain  reading  of  this  lanipiage  would 
seem  to  indicate  but  one  construction,  and  that 
is^  that  an  amendment  so  submitted  would  re- 
quire for  its  adoption  a  majority  of  all  the  eleo 
tors  voting  at  the  election  for  senators  and  rep- 
resentatives, as  l>eiog  the  election  indicated  by 
the  language  "such  election."  Such  seems  to 
have  b^n  the  view  taken  of  it  in  tbe  convention 
that  framed  the  instrument,  and  such  has  been 
the  uniform  construction  placed  on  it  by  the 
people  of  the  State  down  to  the  present  time. 
2  Debates  Convention  1851,  p.  427.  See  also  8 
Debates  Convention  1874,  p.  2811. 

While  the  debates  of  a  convention  can  ha?* 
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no  controlling  effect  upon  the  construction  of 
the  provisions  of  a  Constitution,  they  are  not 
without  itn|X)rtance  where  they  tend  to  support 
a  construction  indicated  by  the  language  of  the 
instrument. 

But  it  is  claimed  that  "  the  election  for  sen- 
ators and  representatives  is  simply  given  as  fix- 
ing the  time  when  the  proposed  amendment 
should  be  submitted  to  the  people  of  the  State 
for  their  approval  or  rejection,  and  that  the  act 
of  approving  or  taking  part  in  the  approval  or 
rejection  of  the  proposed  amendment,  which 
the  Constitution  says  shall  be  done  at  the  time 
of  the  election  for  senators  and  representatives, 
is  an  election  in  itself,  and  is  the  election  re- 
ferred to  by  the  phraseology  "  a  majority  of  the 
electors  voting  at  such  election." 

The  framers  of  the  Constitution  well  under- 
stood the  use  of  language;  and  whatever  views 
may  be  entertained  of  the  policy  of  some  of  its 
provisions  it  must  be  admitted  that  the  instru- 
ment is  a  model  of  purity,  precision  and  clear- 
ness of  expression.  In  the  next  two  sections  of 
the  same  article,  provisions  are  made  for  the 
submission  of  amendments,  framed  by  conven- 
tions called  for  the  purpose.  And  as  to  the 
adoption  of  amendments  so  framed  and  sub- 
mitted, it  is  expressly  provided  that  "no 
amendment  of  this  Constitution,  agreed  upon 
by  any  convection  assembled  in  pursuance  of 
this  article,  shall  take  effect  until  the  same  has 
been  submitted  to  the  electors  of  the  State,  and 
adopted  by  a  majority  of  those  voting  thereon." 
Const,  art  16,  ^  3. 

If,  then,  it  was  intended  that  a  majority  of 
those  voting  on  an  amendment  submitted  by  the 
Legislature  should  be  sufficient  to  adopt  it,  th^ 
question  arises,  why  la n;ju age  equally  clear  and 
explicit  was  not  adopted  to  express  such  inten- 
tion in  the  one  case  as  well  as  in  the  other;  or 
why,  instead  of  limiting  the  provision  con- 
tained in  section  8  to  amendments  "agreed 
upon  by  any  convention,"  it  was  not  extended 
flo  as  to  include  an  amendment  submitted  bv 
any  Legislature.  It  would  have  been  natural, 
and  it  is  probable,  that  if  the  framers  had  had 
the  same  intention  in  framing  section  1  as  in 
framing  section  8,  as  to  how  the  majority  for 
the  adoption  of  an  amendment  should  be  ascer 
tained,  they  would  have  provided  in  that  sec- 
tion, as  in  section  8,  that  it  should  be  a  niajority 
"  of  those  voting  thereon"  instead  of  a  majority 
*'of  the  electors  voting  at  such  election. "  Such 
a  plain  diCTerence  of  language  indicates  a  plain 
difference  of  intention. 

But  the  difference  in  the  language  employed 
Is  no  greater  than  is  the  difference  in  the  two 
cases  to  which  the  minds  of  the  framers  were 
directed.  No  doubt  but  that  stability  in  its 
provisions  was,  as  should  always  be  the  case, 
a  consideration  that  influenced  the  minds  of 
the  framers  of  the  Constitution  in  providincj 
for  its  amendment.  Two  distinct  modes  of 
originating  and  submitting  amendments  are 
provided  for;  in  one  it  may  be  done  by  the 
Legislature,  in  the  other  by  a  convention. 
Amendments  submitted  through  the  agency  of 
a  convention  are  necessarily  attended  with 
more  deliberation  and  discussion  than  are 
those  submitted  by  the  Legislature.  Amend- 
ments may  be  submitted  by  the  Legislature  as 
often  as  once  in  every  two  years.  Hence  there 
is  much  reason  for  the  provision^  contained  in 
«L.RA. 


section  1,  that  requires  for  the  adoption  of  an 
amendment  submitted  by  the  Legislature  a 
majority  of  all  the  electors  voting  at  the  elec- 
tion at  which  it  is  submitted.  If  it  were  oth* 
erwise  there  would  be  little,  if  any,  more  sta- 
bility to  the  Constitution  than  there  is  to  the 
statutes  of  the  State.  It  could,  and  probably 
would,  be  changed  every  two  years. 

The  argument  of  the  counsel  for  the  relator 
has  the  merit  of  ingenuity.  He  dissolves  a 
general  election  into  as  many  distinct  elections 
as  there  are  offices  to  be  filled  and  questions 
voted  on  at  the  time  it  is  held.  He  then 
utilizes  the  adverbial  phrase,  "  at  which  time,** 
so  as  to  make  it  designate,  not  the  time  of  a 
general  election,  but  the  time  of  a  number  of 
distinct  elections,  among  which  will  be,  where 
duch  are  submitted,  elections  for  constitutional 
amendments;  and  thence  infers  that  the  lan- 

§uage  '*  voting  at  such  election,"  used  in  seo- 
on  1,  means  the  election  upon  constitutional 
amendments. 

Such  acute  criticism  upon  language  v/ould 
defeat  the  plain,  manifest  intention  oi  any  in- 
strument, however  carefully  prepared.  We 
are  satisfied  beyond  a  doubt  that  Ihe  consti no- 
tion claimed  is  not  the  meaning  of  the  language 
used  in  section  1  of  article  16  of  the  Consiitu^ 
tion. 

But  one  of  the  most  obvious  oujections  U> 
this  construction  is,  that  it  'cquires  to  be  dem- 
onstrated by  such  a  labored  process  of  occult 
reasoning  upon  the  meaning  of  words  and 
phrases,  so  different  from  the  apparent  mean- 
ing, as  to  warrant  the  belief  that  it  never  oc- 
curred, either  to  ♦he  framers  of  the  (^onstitu- 
ti(m  or  to  the  people  who  adopted  it.  8o  that, 
upon  settled  rules  of  construction,  ii  should  be 
reiected,  if  it  could  Oe  shown  to  be  in  accord- 
ance with  the  strict  grammar  of  the  language 
and  meaning  of  the  words  employed. 

But  evon  this  cannot  be  claimed  for  the  con- 
struction of  the  relator.  The  grammar  of  the 
language  is  against  it  '*  Sucn,"  as  here  used, 
is  a  pronominal  adjective,  and  necessarily  de- 
fines an  **  election"  previously  mentioned;  and 
the  only  one  found  in  the  context  is  an  *  'election 
for  senators  and  representatives."  The  con- 
struction of  the  relator  requires  for  its  adoption 
the  insertion  of  words  descriptive  of  an  elec- 
tion, neither  found  in  the  section,  nor  required 
to  be  supplied  by  any  rule  of  grammar,  in  order 
to  complete  the  fullness  of  expression. 

Counsel  for  the  respondent  has  collected  a 
great  many  cases  bearing  upon  the  question, 
some  of  which  directly,  and  most  of  them  by 
analogy,  support  the  construction  for  which 
he  contends.  But  as  that  construction  is,  to 
our  mmds,  so  clearly  in  harmony  with  the 
language  of  the  instrument,  and  that  which 
long  years  of  common  consent  has  placed  on  it, 
it  is  hardly  necessary  to  do  more  than  cite  a 
few  of  them.  Slate  v.  8mft,  69  Ind.  505;  State 
V.  Lancaster  Co.  6  Neb.  474;  Stale  v.  Rabcock, 
17  Neb.  188;  People  v.  Brown,  11  111.  478;  State 
V.  Wiant,  48  111.  263;  Evyart  v.  Danover 
Township  Trustees,  25  Ohio  St.  618;  McCrary, 
Elections,  ^174 

In  the  case  of  OiUespie  v.  Palmer,  20  Wis. 
572,  much  relied  on  by  counsel  for  the  relator, 
the  judgment  of  the  court  was  placed,  princi- 
pally, upon  the  language  applicable  to  the 
case,  and  which,  as  there  construed,  is  substan- 


424 


GaoBoxA  SoFBttmi  Court. 


KOT,» 


linlly  dflTerent  from  the  language  contained 
in  section  1  of  article  10  of  our  Constitution. 
Tberc  tbc  lanprnage  being  construed  was  "  a 
majority  of  all  tbe  votes  cast  at  such  elec- 
tion." Tbe  court  holding  that  "  votes  "  is  not 
synonvmouR  with  **  voters."  determined  that  a 
majority  of  all  tbe  votes  cast  on  tbe  subject 
V9SL»  Hufticii'nt  to  adopt  tbe  amendment.  But 
no  Rurli  question  can  arise  under  our  Constitu- 
tion on  tlie  meaning  of  words,  tbe  language 
being  "  a  majority  of  all  the  eloctoi-s  voting 


at  such  election,"  "While  "electors"  may  not  he* 
tbe  exact  synonym  of  "voters,"  it  is  in  no  sens^ 
synonymous  with  "votes."  8o  that,  if  tbe  deris- 
ion were  a  sound  one,  it  would  not  be  in  point 
here,  by  reason  of  the  difference  in  tbe  lan- 

§uage  of  the  two  provisions.    But  the  case 
oes  not  seem  to  be  regarded  with  very  great 
favor  in  tbe  State  where  it  was  decidixl.    8eo> 
JJovnd  V.  Wis,  Cent.  R.Oa,46  Wis.  548. 
Writ  reused  artd  petition  ditmiued. 


GEORGIA  SUPREME  COURT. 


;nm  DRTSDALE,  Plff  in  Err., 

«. 

STATE  OP  GEORGIA. 

(. Ga.- — ) 

*1.  WherdtheTerdictiseorreetlf  the  tes- 
timony of  tUe  prosecutor  wtis  true,  and  where  tbe 
jury  must  liavc  bolleved  It  true  In  order  to  render 
the  verdict,  the  result  coincides  with  the  subtttan> 
tlul  merits  of  the  caae. 

8.  A  husband  ma^  attack  for  intimacy 
with  his  wife  In  his  presence,  raisluff  a  weU- 
fouiidod  belief  that  tbe  criminal  act  Is  Just  over 
or  nb<»ut  to  beffin,  and  tbe  adulterer,  tbouirh  in 
darisrer,  has  no  ritfht  to  defend  liimseif  by  usiuff 
a  deadly  weapon. 

(November  2&.  1880J 

1?RR0R  to  the  Superior  Court  for  Richmond 
J  County  to  review  a  Judgment  denying  de- 

*Head  notes  by  BLECKiiST,  Ch.  J, 


fendant's  motion  for  a  new  trial  after  trial  of  «a 
iudictment  for  assault  with  .ntcntto  murder  and 
a  verdict  against  him  for  unlawful  shooting. 
Affirmed. 

Tlie  prosecutor  and  his  wife  had  separated. 
Tbe  wife  rented  from  defendant's  father  the 
wing  of  his  bouse  and  lived  tliere  with  her  chil- 
dren. Defendant  was  a  member  of  bis  father's- 
family  liviui;  in  tbe  main  part  of  the  building. 

Upon  tbe  premises  upon  which  tbe  bouse^ 
was  built,  in  the  night,  tbe  transactions  occurred 
which  led  to  this  pr-j^cution. 

Tbe  prosecutor  claimed  and  testified  to  th» 
effect  that  he  bad  suspected  defendant  of  hav- 
ing improper  relations  with  prosecutor's  wife^ 
that  upoQ  tbe  niglit  in  question  he  approached 
tbe  bouse  and  saw  defendant  go  to  the  wife's- 
window  and  knock;  that  soon  afterwards  h» 
saw  defendant  and  tbe  wife  come  together  out 
of  the  ball  of  the  bouse  and  that  Uiey  were 
about  to  cuter  the  wife's  slceeping  room,  she 
I  being  in  her  night  clothes  or  underclothes;  thut 


NoTB.— S«y  defense^  riaht  of. 

The  riprhtof  self  defense  is  founded  on  the  law  of 
oature,  and  Is  not  superseded  by  the  laws  of  society. 
Isaacs  V.  State,  25  Tex.  174;  United  States  v  Outcr- 
brldflre.  6  Suwy.  020:  Lonff  v.  State,  62  Miss.  23.  See 
Gniy  V.  Comlie,  7  J.  J.  Marsh.  478;  United  States  v. 
Holmes,  1  Wall.  Jr.  1;  Di-sty,  Am.  Cr.  L.  85. 

It  Is  ft  right  based  on  necessity  (People  v.  Pool,  27 
Gal.  5?^).  which  everyone  brings  Into  society,  and 
retains  In  society,  except  so  far  as  the  laws  of  soci- 
ety hn  ve  eu  rtalled  it.  Gray  v.  Ck>mbs,  7  J.  J.  Marsh. 
478;  llorr.  &  T.  Gas.  on  Self  Def.  887. 

An  act  done  f  rf)m  necessity  raises  no  presumption 
of  a  criminal  Intent,  6ut  the  necessity  must  be  ac- 
tual. Imminent  and  apparent,  with  no  other  prob- 
able or  possible  means  of  escape.  It  must  be  great, 
and  must  arise  from  Imminent  peril  to  life  or  limb. 
Oliver  V.  State,  17  Ala.  887.  See  4  BU  Com.  28;  1 
Hale,  P.  C.  43,  fiS:  1  Wharton,  Cr  L.  8th  ed.  R  »5;  1 
niHhop,  Cr.  L.  0th  ed.  9  340;  Uupree  v.  State,  88  Ala. 
880;  Kennedy  v.  Com.  14  Bush.  841:  Farrls  v.  Com. 
Id.  883:  Miiy  V.  State,  0  Tex.  App.  191;  Blake  v.  State, 
8  Tex.  App.  581;  State  v.  Rhippey,  10 Minn.  228;  Peo- 
ple V.  Sullivan,  7  N  Y.  89ft;  Com.  v.  Drum.  68  Pa.  9. 

There  must  be  at  least  a  seeming  necessity,  an 
actual  necessity,  or  a  reasonable  belief  of  such  ce- 
ces8lty,  to  ward  olT  some  impending  harm.  Dupree 
y.  State,  mtpra;  State  v.  Ben  ham.  23  Iowa,  154;  State 
V.  Burke,  30  Iowa,  331;  Oliver  v.  State,«*pro;  Nolcs  v. 
BtHto,  20  Ala.  81;  VUdg.  v.  Bull,  9  Car.  &  P.  22;  Dill  ▼. 
Suite,  2SAIn.l.<>. 

Men.  when  threatened  with  danger,  must  deter- 
mine the  necessity  of  resorUng  to  self  defense,  and 
they  will  not  \»  held  rpsporsible  for  a  mistake  In 
the  extent  of  the  actual  danger,  nor  be  sub  feet  to 
the  peril  of  making  that  guilty,  If  appearaooes 
8L.K.A. 


prove  false,  which  would  be  Innocent  If  they  proved^ 
true.  Campbell  v.  People,  10  111.  Itt;  Meiidlth  v» 
Com.  18  B.  Mon.  49:  Shorter  v.  People,  2  N.  Y  199; 
Pond  V.  People,  8  Mich.  160;  State  v.  Sloan,  47  Mo.  804. 

Necessity  Is  a  defense  when  the  act  charged  was 
done  to  avoid  Irreparable  evll,from' which  there  waa 
no  other  adequate  means  of  escape,  and  the  remedy 
was  not  disproportionate  to  the  threatened  evil;  and 
the  necessity  must  not  have  been  created  by  the 
fault  of  him  who  pleads  it,  nor  be  occasioned  by  him*, 
uor  jetbe  resutt  of  bis  own  oulnablllty,  nor  be- 
rasiily  rushed  mto.  Farris  v.  Com.  14  Bush,  862;  Bex 
v.  Stratton,  21  How.  St.  Tr.  1045;  State  v.  Starr,  88 
Mo.  270:  Haynes  v.  State,  17  Qa.  466:  Koach  v  Peo- 
ple, 77  ill.  25;  The  Argo,  1  Oall.  160;  Reg.  v.  Dunnett, 
1  Car.  &  K.  425;  The  Joseph,  12  U.  8.8  Cranch,  451  (8- 
L.  ed.  6211;  The  New  York,  16  U.  8.  3  Wheat.  59  (4  U 
ed.  833);  Shorter  v.  People,  2  N.  Y.  193;  Logue  v.  Com. 
88  Pa.  265:  State  v.  Smith,  10  Nev.  106:  Vaiden  v.. 
Com.  12  Uratt.  717;  State  v.  Underwood,  67  Mo.  40^ 
State  V.  Linney,  52  Mo.  40;  State  v  Neeley,20Iowa, 
106;  State  v.  Stanley.  88  Icwa^  626;  Com.  v.  Self  ridge, 
Horr.  &  T.  Gas.  on  Self  Def.  8;  Isaacs  v.  State,  tft" 
Tex.  174.   See  State  v.  Benham,  hiv/ra. 

A  man  Is  Justified  In  acting  for  his  defense  accord 
lug  to  the  circumstances  as  they  f|pp6ar  to  him. 
Patten  v.  People,  18  Mich.  814:  State  v.  Neeley,  H^ 
Iowa,  108:  Hurd  v.  People,  25  Michl  406;  Pond  v.  Peo- 
pie,  8  Mich.  150;  May  v.  State, 6 Tex.  App.  191;  Blake 
V.  State,  8  Tex.  App.  681;  Eeg.  v.  Thurbonu  1  I>eaU 
son,  887. 

Whether  a  man  Is  Justified  In  employing  In  tfat- 
Qrst  Instance  such  means  of  resistance  as  will  pro- 
duce death  depends  on  the  circumstances  and  the- 
nature  of  tbe  attack:  aud  he  may  not  always  uaa  a 
deadly  weapon,  and  i^is  stUl  further  wrong  if  U  l» 


See  also  28  L.  R.  A.  591 ;  30  L.  R.   A.  403. 
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profiecutor  tbereupon  rose  from  the  grass  aod 
weeds  Id  which  he  had  been  concealed  and 
started  towards  the  couple  saying:  "I've  seen 
enough  of  this,"  when  defendant  turned  on 
prosecutor  and  commenced  firing;  that  after 
two  or  three  shots  had  been  firea  prosecutor 
drew  a  knife. 

Defendant  chdmed  and  testified  to  the  eHect 
that  at  his  fathei^s  request  he  went  out  into  the 
yard  to  separate  some  dogs  which  were  fightingr 
there;  that,  failing  in  hisaliempt,  he  went  back 
into  the  house  for  a  pistol  and  after  obtaining  it 
came  again  into  the  yard, when  he  was  accosted 
by  the  prosecutor,  who  arose  from  the  grass 
with  the  words:  "I  have  got  you  now  and 
mean  to  stop  this  business  and  get  even  with 
you  for  going  to  Beaufort  with  my  wife;"  that 
as  he  arose  from  the  grass  he  drew  a  knife  and 
advanced  on  defendant,  who  warned  him  otf 
and  shot  twice  to  scare  him,  and  turned  and 
ran,  tlien  shot  a  third  time,  and,  having  reached 
a  ditch  where  he  was  forced  to  stop,  lired  to 
kill  in  his  own  protection. 

In  this  state  of  the  evidence  the  court  gave 
the  charge  which  is  set  out  in  the  opinion,  and 
to  which  exception  was  taken. 

Ma»r$,  R.  L.  Pierce  and  W.  T.  Gary» 
for  plaintiif  in  error: 

The  charge  as  to  past  cohabitation  led  the 
jury  to  conclude  that  prosecutor  had  a  right  to 
punish  for  past  wrong.  The  law  only  allows 
the  prevention  of  impending  wrong,  or  stay- 
ing of  its  progress,  not  assuming  any  right  to 
punish. 

im  V.  8taU,  64  Ga.  467-469;  Bigg%  v.  StaU, 
29  0a.  724. 

Mr.  Bodkin  Wrifpht,  M.-Oen.,  for  the 
Bute: 

If  a  husband  catches  an  adulterer  or  seducer 
fresh  from  cohabitation  with  his  wife,  and  still 


in  her  presence,  and  forthwith  proceeds  to  at* 
sault  the  adulterer  or  seducer,  there  is  no  law» 
natural,  human  or  divine,  that  condemns  it. 
Biffgs  V.  State,  29  Ga.  724. 

Bleckley*  Ch,  J,,  delivered  the  opinion  of 
the  court. 

1.  If  the  evidence  of  the  prosecutor  wss  true, 
there  can  be  no  possible  doubt  of  the  correct- 
ness of  the  verdict;  and  that  the  liiry  believed 
it  true  is  equally  certain,  from  the  fact  that  they 
rendered  a  verdict  based  upon  it.  This  dis* 
poses  of  (he  case  upon  its  actual  merits.  None 
of  the  errors  of  the  court  complained  of  could 
have  misled  the  Jury  if  the  prosecutor  was  a 
truthful  witness;  and,  with  or  without  errors, 
the  Jury  could  not  have  reached  a  verdict  or 
guilty  had  they  doubted  the  truth  of  his  testi- 
mony. 

2.  The  charge  of  the  court  complained  of  fa 
the  sixth  ground  of  the  motion  for  a  new  trial 
must  be  read  in  the  light  of  that  testimony,  thia 
charge  beine:  "If  you  believe  the  prosecutor 
caught  the  defendant  and  his  wife  under  such 
circumstances  as  led  him  to  lielieve  that  they 
had  Just  l)een  in  the  act  of  cohabitation,  or 
were  about  to  cohabit,  with  each  otlier,  then 
the  prosecutor  had  the  right  to  protect  hia 
marital  rights;  and  if  in  pursuance  of  such  aa 
object  he  assaulted  the  defendant,  and  the  de- 
fendant shot  at  him  with  the  intention  to  kill 
him,  then  the  defendant  is  guilty  of  assault 
with  intent  to  muider." 

There  was  no  evidence,  save  that  of  the  praso- 
cutor,  which  tended  to  show  that  the  defend- 
ant and  the  prosecutor's  wife  were  caught  un- 
der circumstances  calculated  to  induce  tho 
belief  that  they  had  Just  been  in  the  act  of  co- 
habitation or  were  about  to  cohabit.  If  such 
circumstances  existed,  they  were  undoubtedly 


ft  oonccaled  weapon.   Young  v.  State,  U  Humph. 
axh  Stewart  v.  State,  1  Ohio  St.  68. 

But  if  a  man  seeks  to  bring  on  a  dlffloulty  and 
alays  his  adversary,  he  cannot  avail  himself  of  the 
plea  of  self  defense.  Com.  v.  Self  ridge,  Horr.  &  T. 
Obs.  on  Self  Def.  1;  State  v.  Neeley,  20  Iowa,  108; 
State  V.  Benhant,  gupra;  Isaacs  v.  State,  25  Tez.  174; 
State  V.  HUL  4  Dev.  &.&  L.  491. 

JVwve  fMcesMTif  to  he  used. 

A  party  assaulted  Is  justified  in  using  such  force 
as  Is  necessary  to  repel  an  assailant,  but  no  more; 
and  if  unneoesBary  force  is  used  he  l)60ome8  the  as- 
aaihiot.  Gall<igber  v.  Stute,  8  Minn.  S70;  People  v. 
WUIIams,  82  Oal.  280:  People  v.  Campbell,  80  Oal.  81)^ 
Baaberry  v.  State,  1  Tez.  A  pp.  804:  Stewart  v.  State, 
1  Oliio  St.  68;  People  v.  Andernon,  44  Cal.  65. 

The  deirree  of  force  must  not  exceed  the  bounds 
of  defense  and  prevention:  and  tbia  depends  on  the 
circumstances  of  each  case;  and  the  condition  of 
both  parties  may  be  considered.  Gallagher  v.  State, 
cttpra;  State  v.  Quin,  8  Brev.  615:  People  v.  Doe,  1 
Miob.  451;  Patten  v.  People,  18  Mich.  814;  Cotton  v. 
State.  81  Miss.  804:  Jackson  v.  State,  Horr.  ft  T.  Cos. 
on  Self  Def.  478;  OUver  v.  State,  17  Ala.  587;  Com.  v. 
Sefbert,  cited  hi  Horr.  ft  T.  Cas.  on  Self  Def.  686. 

A  man  is  not  required  to  do  everything  In  his 
power  to  avoid  the  necessity  of  slaying  bis  assaU- 
ant.  Where  there  is  no  escape,  after  retroHting  as 
far  as  possible,  killing  wiU  be  Justifiable;  so  wbere 
retreat  Is  imposrible  or  perilous,  or  would  increase 
the  danger;  or  wbere  further  retreat  is  prevented 
by  some  1mpe<1iroeDt,  or  wasafl  far  as  the  flcrcenosD 
of  the  assault  permitted.  But  if  the  assaulted  party 
la  In  fault,  ba  ia  bound  to  retreat  as  far  as  he  can 
6L.RA. 


safely  do  so;  be  Is  required  to  decline  tbe  combat  ta 
good  faith.  Phillips  v.  Com.  2  Duv.  (Ky.)  828;  Bo- 
banooo  v.  Com.  8  Bush,  481;  People  v.  Sullivan,  T 
N.  Y.  806;  State  v.  Sblppey,  10  Minn.  238;  Logue  v. 
pom.  88  Pa.  265;  Meriditb  v.  Com.  18  a  Mon.  49;  Keg. 
V.  Smith,  8  Car  ft  P.  160;  Creek  v.  State,  24  I  rid.  I5U 
Tweedy  v.  State,  5  Iowa,  433;  Com.  v.  SelfriUge, 
Horr.  ft  T  Cos.  on  Self  Def.  1;  Vaiden  v.  Com.  11 
Oratt.  717;  Erwin  v.  State,  29  Ohio  St.  186:  Davison 
V  People,  90  111.  221;  State  v.  Inyold,  4  Jones,  L.  (N* 
C.)  216:  State  v.  Hill,  4  Dev.  ft  R  L.  491;  State  v.  Cba- 
vis,  80  N.  a  853. 

He  is  not  obliged  to  retreat  or  to  go  to  tbe  waU 
from  an  assailant  armed  witb  a  deadly  weapon;  and 
if  be  is  driven  to  tbe  wall  so  that  he  must  lie  killed 
or  sustain  great  bodily  barm,  and  therefore  kUla 
bis  assailant,  it  is  excusable  homicide.  State  v.  In- 
gold,  4  Jones,  L.  210:  Phillips  v.  Com.  mptx^  Smalta 
V.  Com.  8  Bush,  3S!;  Young  v  Com.  6  Bush,  812:  Ga- 
rlco  V.  Com.  7  Bush,  124.  But  see  Bohaonon  v.  Com. 
8  Bush,  481;  Tweedy  v.  State,  tupra;  Carroll  v.  State^ 
28  Ala.  28;  Pond  v.  People,  8  Mich.  IfiO;  1  East,  P.  a 
271{  Dcsty,  Am.  Cr.  L.  87. 

A  nd  if  he  use  all  tbe  means  In  his  power  to  escape^ 
even  killing  in  self  defense  is  la  wf  uL  Com.  v.  Self* 
ridge,  tupra:  People  v.  Doc,  1  Mich.  151;  People  v* 
Sullivan,  State  v.  Sblppey  and  Dohannon  v.  Com. 
supits. 

A  party  resisting  a  murderous  assault  wbere  sev- 
eral lives  are  in  danger,  being  in  tbe  beet  position 
to  Judge  as  to  the  requirements  of  tbe  occasion,  ia 
tbe  one  to  determine  when  the  proper  moment  haa 
aiTived,  in  self  defense,  to  slay  his  assailant  in  oi  ier 
to  his  Justitlcutlon  in  law.  Re  Mea^  (CaL>  6  L.  B. 
A.  78,  note,  89  Fed.  Uep.  833. 
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brought  about  either  by  the  guilty  acts  of  the 
defendant,  or  by  acts  on  his  part  done  without 
just  cause  or  excuse,  and  which  were  adapted 
to  produce  the  belief  that  he  was  engaged  at 
that  time  either  in  terminating  or  in  beginning 
criminal  communicallon  with  the  prosecutor's 
wife. 

The  charge  of  the  court  has  no  reference  to 
any  cohabitation  except  such  as  may  have  just 
taken  place,  or  such  as  was  about  to  take  place, 
at  the  time  of  the  hostile  meeting;  and  we  take 
the  law  of  such  a  situation  to  be  this:  that  a 
man  surprised  by  the  husband  immediately 
after  an  actual,  or  immediately  before  an  in- 
tended, adulterous  connection,  can  lawfully 
defend  himself  against  the  husband's  yiolence 
by  flight  only,  or  at  least  by  means  short  of 
deadly.  He  cannot  stand  his  ground  and  shoot 
or  cut  to  repel  the  husband's  attack  upon  him, 
though  it  may  be  a  dangerous  attack.  Whatso- 
ever the  law  would  justify  the  husband  in  do- 
ing under  such  circumstances,  it  would  not 
justify  the  adulterer  in  preventing  by  homicide 
or  attempting  homicide,  perhaps  not  otherwise 
than  by  making  his  escape. 

The  charge  we  have  quoted,  treated  as  a  gen- 
eral proposiiion,  is  inaccurate,  because  circum- 
stances which  would  lead  a  husband  to  believe 
that  a  man  has  just  been  engaged  in  the  guilty 
act,  or  is  about  to  engage  in  it,  would  not  de- 
prive the  man  of  the  right  of  self  defense  on 
the  spot,  unless  he  himself  was  chargeable  with 
pving  rise  to  such  circumstances  by  his  own 
improper  or  unjustifiable  conduct.  This  qual- 
ification should  have  been  introduced  into  the 
charge,  but  its  absence  in  this  particular  case 
was  harmless,  inasmuch  as  the  evidence  on 
which  the  jury  must  have  based  their  verdict 
showed  that  it  was  the  improper  and  unjustifi- 
able conduct  of  the  accused  at  the  time  and 
place  of  the  collision  which  brought  the  cir- 
cumstances of  apparent  criminality  into  exist- 
ence. Moreover,  the  verdict  was  not  for  as- 
sault with  intent  to  murder,  but  only  for  un- 
lawful shooting. 

The  other  grounds  of  the  motion  for  a  new 
trial  need  noi  be  discussed,  inasmuch  as  none 
of  them  are  sufiScient,  under  the  evidence  in 
the  record,  to  warrant  the  grant  of  another 
trial. 

As  we  have  already  said,  the  credibility  of 
the  prosecutor  was  the  Question  on  which  the 
propriety  of  conviction  depended,  and  on  that 
question  the  sagacity  of  the  jury  can  be  fully 
^-usted. 

Judgment  affirmed. 


Charles  H.  PHINIZY,  Plff.  in  Err., 

V, 

William  H.  MURRAY. 

(....On ) 

•After  a  contract  for  the  sale  of  certain 
shares  In  the  stock  of  a  corporation* 

but  before  the  time  appointed  for  receiving  pay- 
ment and  making  delivery,  a  dividend  was  de- 
<Aared,  as  to  which  there  was  no  express  stipula- 
tion in  the  con  tract.  HetA,  tbat  the  ugh,  according 
to  authorities  on  the  subject,  the  purchaser,  if  he 

•Head  note  by  Blegkiat,  Ch.  /• 
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bad  accepted  the  stock  and  paid  for  It,  would  have 
been  entitled  to  the  dividend,  yet  he  had  no  right 
to  decline  acceptance  and  making  payment  be- 
cause the  seller  claimed  the  dividend  as  his  own, 
and  refused  to  srive  an  order  for  its  payment  to 
him,  the  purchaser.  The  latter,  having  failed, 
without  just  cause,  to  comply  with  his  contract, 
lost  his  hold  t>oth  upon  the  stock  and  the  divl- 


(Rorember  28, 1880J 

ERROR  to  the  Superior  Court  for  McDuffls 
County  to  review  a  Judgment  in  favor  of 
defendant  in  an  action  to  recover  damages  for 
hreach  of  a  contract  to  sell  and  deliver  certain 
shares  of  corporate  stock.    Affirmed, 

The  case  sufficiently  appears  in  the  opinion. 

Messrs,  Bryan  Cummin^and  J.  B.  Cum- 
min|r»  for  plaintiff  in  error: 

Title  to  the  stock  passed  when  the  contract 
was  siimeda 

Benjamin.  Sales,  §§  813-815, 818,  819;  Code, 
§§  1950,  2644;  Denmead  v.  Olass,  80  Ga.  637; 
Morawelz.  Priv.  Corp.  175  ei  seq. 

The  right  to  dividends  occurs  as  lioon  as  the 
contract  of  sale  is  made. 

Morawetz.  Priv.  Corp.  175,  J  78. 

Messrs.  Foster  &  Lamar  and  T.  E.  Wat- 
son, for  defendant  in  error: 

Defendant  offered  to  do  all  chat  his  contract 
required  of  him  when  he  offered  to  deliver  the 
ceriiflcates  with  proper  power  of  attorney  to 
transfer  the  same;  and  in  refusing  to  receive 
the  certificates,  etc.,  as  offered,  the  plaintiH  for- 
feited all  right  thereto. 

1  Am.  &  Eng.  Corp.  Cas.  117;  5  Id. 
137;  Morawetz,  Priv.  Corp.  §  829;  Ang.  &  A. 
Corp.  g  564  and  note  S;  Sargent  y.  Frank  in 
Ins,  Co.  8  Pick.  90;  Ross  v.  Sauthv^e^tern  U,  Co. 
53  Ga.  515  (4);  Central  R,  <fc  Hkg,  Co,  v.  Papot, 
59  Ga.  842;  BHght  v.  Lord,  51  Ind.  272. 

If  entitled  to  tbe  dividend  and  to  the  order 
for  the  same  beyond  the  customary  instrument 
of  transfer,  it  was  nevertheless  the  duty  of 
Phinizy  to  have  accepted  the  tender  of  the 
stock  and  proxies,  and  sued,  if  necessary,  to 
recover  tbe  dividend. 

1  Sutherland,  Damages,  p.  148  and  authori- 
ties; Miller  v.  Mariner's  Church,  7  Ale.  51,  20 
Am.  Dec.  841;  Hamilton  v.  McPh^rson,  28  N. 
Y.  72.  84  Am.  Dec.  880  and  note,  883. 

Bleckleyf  Ch,  J„  delivered  the  opinion  of 
the  court: 

The  contract,  as  alleged  in  the  declaration, 
was  that  on  the  27lh  of  November,  1886,  the 
defendant  agreed  to  sell  to  the  plaintiff  fifty 
shares  of  the  capital  stock  of  the  Georgia  Kail- 
road  <&  Banking  Company,  at  the  price  of  $120 
per  share,  and  to  deliver  the  same  as  soon  as 
the  defendant  could  come  to  tbe  City  of  Au- 
gusta and  make  delivery  of  the  certificate  or 
certificates,  and  execute  a  power  of  attorney  to 
transfer  the  same.  The  breach  alleged  is  that 
on  the  4th  of  December,  1888,  tbe  defendant 
refused  to  deliver  the  shares,  though  requested 
by  the  plaintiff  to  do  so,  notwithstandmg  the 
plainiiff  offered,  and  was  ready,  to  pav  the 
price  agreed  on.  The  evidence  showed  that 
on  the  1st  of  December  a  dividend  of  $4  per 
share  was  declared  by  the  corporation,  and  that 
on  the  8d  of  December  the  defendant  went  to 
Augusta,  and  there  offered  to  execute  the  re 
quired  papers  for  transferring  the  shares  ao 
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cordinff  to  ooDtmci.  But  the  plaintiff's  broker 
refused  to  pay  for  tbe  stock  and  consummate 
the  transaction,  unless  the  defendant  would 
also  execute  an  order  for  the  dividend.  The 
defendant  refused  to  execute  this  order,  claim- 
ing that  the  dividend  belonged  to  him. 

Let  it  be  conceded  that  the  contract  to  sell 
was  completed  br  what  transpired  previously 
to  the  time  that  the  dividend  was  declared,  and 
let  it  also  be  conceded  that,  as  an  incident 
thereto,  the  plaintiff  was  entitled  to  the  divi- 
dend, as  would  appear  to  be  the  case  from  the 
authorities  cited  below;  still,  the  broker,  as  re- 
presenting the  plaintiff,  had  no  right  to  make 
the  settlement  of  the  claim  to  the  dividend  a 
condition  of  receiving  the  stock  and  payine  for 
it  The  defendant  had  not  collected  the  divi- 
dend, as  was  done  by  the  seller  in  GurrU  v. 
Tf  Atto,  45  N.  Y.  822;  and,  if  a  ri^^ht  to  it  passed 
to  the  plaintiff  as  an  incident  of  his  purchase 
of  the  stock,  the  plaintiff  could  have  collected 
it  from  the  corporation  without  an  order  from 
the  defendant,  either  in  his  own  name  or  by 
using  the  defendant's  name,  as  holder  of  the 
formal  legal  title,  for  his  (the  plaintiff's)  use. 
By  giving  timely  notice  to  the  corporation,  any 
right,  le^  or  equitable,  which  he  had  in  the 
dividend  might  have  been  protected.  ConarU 
▼.  Seneca  County  Bank,  1  Ohio  8t.  298. 

The  broker,  as  representing  the  plaintiff,  had 
no  right  to  exact  the  execution  of  a  document, 
not  contemplated  by  either  of  the  parties  at  the 
time  the  contract  was  entered  into,  as  a  condi- 
tion of  payment  for  the  stock,  inasmuch  as 
transfer  and  payment  were  to  be  concurrent 


acts.  He  could  very  well  claim,  as  he  did,  that 
the  dividend  belonged  to  the  plaintiff;  but  he 
could  not  make  the  settlement  of  a  dispute  on 
that  question  a  couflilion  of  completing  the 
transaction  the  completion  of  which  was  neces- 
sary to  perfect  the  incidental  right  which  be 
claimed.  The  defendant  was  no  parry  to  the 
declaration  of  the  dividend,  and  the  act  of  the 
corporation  in  declaring  it  cast  upon  him  no 
duty  to  execute  a  paper  in  carrying  out  or  com- 
pleting the  contract  of  sale  which  he  had  made 
with  the  plaintiff,  through  the  broker,  that  be 
had  not  expressly  or  impliedly  undertaken  to 
execute  when  the  contract  was  entered  into. 
By  endeavoring  to  introduce  this  new  term  into 
the  contract,  and  by  standing  upon  it  as  a  con- 
dition of  his  own  performance,  he  lost  any 
right,  not  only  to  the  dividend,  but  to  the 
stock,  which  he  would  otherwise  have  had. 
He  virtually  rescinded  the  contract  by  electing 
not  to  comply  with  it.  The  verdict  was  right 
in  its  effect,  whatever  errors  may  have  been 
committed  upon  the  trial.  The  following  au- 
thorities tend  to  show  that  had  the  plaintiff 
complied  on  his  ]}art  with  the  terms  of  the  con- 
tract, and  assuming  that  the  contract  had  no 
infirmity  by  reason  of  the  double  agency  of  the 
broker,  his  right  to  the  dividend  would  have 
resulted  as  a  legal  incident.  BUirk  v.  Homer*' 
thamy  L.  R.  4  Exch.  Div.  24;  Edrrts  v.  Scevena, 
7  N.  H.  454;  Morawetz,  Priv.  Corp.  §§  174-178; 
2  Add.  Cent.  §  661;  Cook,  Stocks  and  Stock- 
holders, §  548. 
Judgment  affirmed^ 
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Anthony  REGER 

e. 

Lemuel  O'KEAL,  Appt. 

<....W.  Va...,.) 

!•  Where  tunrioiu  interest  has  been 

Said  upon  a  debt,  and  the  debt,  or  any  part  of 
,  is  unpaid,  a  oourt  of  equity,  la  statioff  the  ac- 
count between  the  parties,  will  credit  upon  the 
principal  of  what  is  unpaid  whatever  usurious  In- 
terest has  been  paid,  as  of  the  date  of  its  pay- 
menL 

8*  A  note  for  the  payment  of  a  snm  of 
money  e^ven  bona  fide  for  purchase 
money  for  land,  and  not  as  a  oovor  for  a  loan 
or  forbearance  of  money,  though  it  call  for  in- 
terest on  that  sum  In  ezoeas  of  the  rate  allowed 
by  law  for  the  loan  or  forbearance  of  money,  is 
not  usurious.  What  is  thus  called  "*  Interest"  is 
as  much  a  part  of  the  purchase  price  of  the  land 
as  the  principal  sum,  and  the  rate  of  interest  so 
called  for  will  be  enforced. 

8*  Where  questions  purely  of  flict  are 
referred  to  a  commissioner »  his  finding 
will  be  given  great  weight,  though  not  as  con- 
clusive as  the  verdict  of  a  jury,  and  should  be 
sustained,  unless  plainly  not  warranted  by  any 
reasonable  view  of  the  evidence.  This  rule  ope- 
rates with  peculiar  force  in  an  appellate  court, 
when  the  findings  of  a  commissioner  have  been 
approved  by  the  oourt  below. 

4*  Where  the  decree  son^ht  to  be  re- 
wersed  is  based  on  depositions  which  are 

6L.R.A. 


conflicting,  and  of  such  doubtful  and  unsatlsfao* 
tory  character  that  different  judges  might  rea- 
sonably disagree  as  to  the  facts  proved  thereby, 
or  the  proper  conclusions  to  be  deduced  there- 
from, the  appellate  court  will  decline  to  reverse 
the  finding  or  decree  of  the  chancellor,  although 
the  testimony  may  be  such  that  the  appellate 
court  might  have  pronounced  a  diflTerent  decree 
if  it  had  acted  on  the  cause  in  the  first  instanoeb 

(November  9, 1880.) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  for  Barbour  County  rendered 
in  a  suit  to  enforce  a  lien  for  unpaid  purchase 
money  upon  certain  real  estate,  confirming  the 
report  of  a  commissioner  disallowing  a  claim 
made  by  defendant  for  credit  of  an  alleged 
pavmecL     Corrected  and  affirmed, 

the  facts  are  sufficiently  stated  in  the  opin- 
ion. 
Me8sr$,  Dayton  ft  Dayton  for  appellant 
Mr.  Samuel  V.  Woods  for  appellee. 

Brannon»  J*.,  delivered  the  opinion  of  the 
court: 

Anthony  Reger  brought  a  chancery  suit  in 
the  Circuit  Court  of  Barbour  County  against 
Lemuel  O'Neal  and  others  to  enforce  a  lien 
reserved  upon  a  tract  of  land  in  that  count v  for 
the  payment  of  several  notes  executed  by  O'Neal 
to  Reger,  admitting  that  all  said  notes  had  been 
paid  except  one  K>r  $1,000,  which  he  alleged 
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to  be  wholly  anpnld.  The  defendant,  O'Neal, 
demurred  to  tbe  bill,  and  bis  demurrer  was 
overruled.  He  filed  an  answer,  alleging  that 
one  of  t-n!d  notes  for  $2,000  can  led  interest  at 
7  per  cent  from  date;  and  that  be  bad  paid  tbat 
interest,  wliicb  be  branded  as  usurious;  and 
tbat  on  otlter  notes  after  tbeir  maturity  be  bad 
paid  interest  at  tbe  rate  of  8  per  cent  per  an- 
num until  tbe  1st  of  October,  1877;  and  that 
after  tbat  dnte,  under  an  agreement  with  Reger, 
be  bad  paid  but  6  per  cent;  and  tbat  be  bad 
paid  all  such  Interest  annually;  and  tbat,  if 
given  credit  for  tbe  Uf^ury  paid,  not  only  the 
other  notes,  but  also  that  in  suit,  would  be 
fully  paid,  and  $58.75  in  excess:  and  he  de- 
manded that  such  usury  be  applied  to  dis- 
charge that  note,  and,  by  way  of  alBrmalive 
relief,  asked  that  the  said  excess  of  payment  be 
decreed  to  him  on  tbe  final  hearing.  After- 
wards O'Neal  filed  a  further  answer,  alleging 
that  a  grofs  mistake  existed  in  tbe  cause,  in  tbe 
fact  thpt  at  the  house  of  Joseph  Baker  he  bad 
paid  Hegcr  4^585  on  the  note  for  $2,000  and 
took  his' receipt  therefor,  which  be  bad  lost, 
and  paid  other  moneys  on  that  note,  in  all 
$1,585.  up  to  the  27th  of  Septeml)er,  1878;  and 
that  on  the  27th  of  February,  1878,  be  and  Ro- 
ger entered  into  an  agreement  in  which  it  was 
erroneously  assumed  tbat  tbe  sum  of  $1,000 
was  still  due  upon  said  note  for  $2,000,  when 
in  truth  there  only  remained  then  due  thereon 
$465;  and  that,  notwithstanding  there  was 
only  that  sum  due  on  that  note,  he  paid  8  per 
cent  on  said  $1,000  until  October  1, 1877,  and 
thereafter  6  per  cent,  until  payment  of  tbat 
note,  in  1878  or  1H79,  and  thus  paid  usurious 
interest  on  this  $5b5  which  be  did  not  owe; 
tbat  for  eight  or  ten  years  be  bad  paid  all  in- 
terest, legal  and  usurious,  promptly  each  year; 
and  be  prays  that  this  further  answer  be  treat- 
ed as  a  crcjRs-hitl,  and  for  affirmative  relief. 

Tbe  plaintiA  filed  a  reply  in  wilting  to  both 
these  answers,  denying  that  O'Neal  had  paid 
tbe  money  as  claimed  in  his  answers,  ana  de- 
nying timt  he  had  by  usury  overptud  $58.75, 
and  denying  that  there  baa  been  any  mistake 
or  miscalculation,  and  alleging  tbat  O  Neal  had 
received  credit  for  every  dollar  he  bad  ever 
paid,  whether  at  the  residence  of  Joseph  Baker 
or  elsewhere;  that  tbe  $2,000  note  bore  7  per 
cent  OS  part  of  the  purchase  price  for  lend  as 
shewn  by  tbe  deed.  This  reply  further  al- 
leged that  on  the  27th  of  February,  1878,  by  an 
agreement  with  O'Neal,  be  bound  himself  to 
extend  tbe  time  of  payment  of  said  several 
notes,  and  that  in  coDsideration  of  such  exten- 
sion and  $85  paid  O'Neal  be  bad  agreed  to 
waive  and  release  all  claim  for  usury  paid. 
The  cause  was  referred  to  a  commissioner,  to 
audit  tbe  account  between  tbe  parties,  to  report 
what  usury,  if  any,  bad  been  paid,  and  what 
was  due  on  the  purchase-money  note  filed  with 
tbe  bill.  Numerous  depositions  were  taken  by 
tbe  commissioner.  Tbe  commissioner's  report 
rejected  tbe  alleged  credit  of  $585,  but  did  not 
decide  as  to  the  usury  claimed  by  O'Neal,  but 
submitted  tbat  matter  to  tbe  court  upon  a  re- 
port presenting  it  in  five  aspects,  viz.:  (1)  on 
tbe  basis  that  O'Neal  was  entitled  to  credit  for 
usury  to  the  Ist  of  October,  1877;  (2)  on  the 
basis  that  he  was  entitled  to  credit  for  usury  to 
tbe  1st  of  October,  1876;  (8)  on  tbe  basis  that 
he  was  not  entitled  to  credit  for  usury  paid  on 
•  L.R.JL 


'  tbe  $2,000  note  till  its  maturit;r,  and  was  enti- 
tled to  the  usury  after  maturity  until  the  Ist 
of  October,  1877;  (4)  on  the  same  basis  as  thirds 
except  that  it  stopped  usury  the  1st  of  Octol)er» 
1876:  (5)  on  the  pasis  that  there  was  no  usury 
to  be  allowed,  as  it  was  released  by  the  a^ree* 
ment,  the  27th  of  Febniary,  1»78.  Tbe  plain- 
tiff excepted  to  tbe  report  because  he  waa 
charged  with  usury.  The  defendant  excepted 
l)ecauBe  tbe  report  did  not  allow  him  credit 
for  the  usury  at  the  dates  when  paid,  and  be- 
cause it  ignored  the  $585  payment,  and  because 
of  the  aspects  disallowing  the  usury.  Tbe- 
oourt  adopted  the  first  aspect  of  the  report,  find- 
ing a  balance  due  from  O'Neid,  after  creditins^ 
him  with  usury  paid,  of  $164.13,  and  decreod 
that  sum  agoinst  O'Neal,  and  subjected  the  hind 
to  sale  for  it,  thus  disallowing  credit  for  the 
$585.  Thereupon  O'Neal  obtained  this  ap- 
peal. 

As  to  tbe  demurrer  to  tbe  bill,  no  ground  for 
it  has  been  assigned,  either  in  this  or  tlie  cir- 
cuit court,  and  no  ground  is  now  seen  for  sus- 
taining it.  An  important  quest  iun  in  the  cause 
is.  Should  this  court  reverse  the  decree  below 
for  not  allowing  O'Neal  credit  for  $535,  which 
be  claims  to  have  paid  on  the  note  for  $2,000 
at  Baker's  residence?  The  evidence  bearing 
upon  this  question  is  conflicting  and  uncertain, 
and  it  would  serve  no  purpose  to  detail  it  at 
large.  The  receipt  which,  it  is  alleged,  waa 
given  for  it  has  been  lost,  though  O'Neal  pre- 
sents other  receipts  and  pai^ers,  and  does  not 
explain  definitely  how  this  was  lost.  Both 
O'Neal  and  Reger  say  that  money  was  paid 
Reger  at  Baker's;  but  O'Neal  says  that  it  was 
on  the  $2,000  note,  while  Reger  says  it  was  paid 
on  stock.  It  may  be  true  that  such  payment 
was  made  and  applicable  on  that  note,  and  it 
may  be  also  true  that  O'Neal  received  credit 
for  it  in  the  many  payments  and  transactions 
as  to  this  debt  from  time  to  time  during  eight 
or  ten  years.  I'heir  business  was  transacted  Iq 
an  irregular  way,  neither  being  competent  to 
draw  papers  or  make  entries  or  calculations, 
having  to  call  on  others  to  do  this  work.     Re- 

rr  states  positively  that  O'Neal  received  cred- 
for  every  dollar  he  ever  naid,  while  O'Neal^ 
after  stating  tbat  be  paid  $590  or  $5S5,  on  be* 
ing  asked  if  he  had  not  received  credit  for  it, 
replied:  "I  cannot  say  whether  I  have  or 
not.  I  have  do  recollection  of  the  note  lie- 
ing  present  at  the  time."  When  asked  if  be 
meant  to  say  that  be  bad  never  received  credit 
for  the  money  paid  at  Baker's,  he  answered: 
"I  don't  believe  I  did.  I  don't  know,  because 
I  can't  remember." 

It  is  not  certain  when  this  payment  was  made. 
In  bis  answer.  O'Neal  says  it  was  "soon  afi;er 
tbe  payment*'  of  $665,  tbe  receipt  for  which 
was  dated  the  1st  of  October,  1872,  and  in  his 
deposition  he  says  be  paid  it  about  the  time  tbe 
$2,000  note  fell  due  (1st  of  October,  1872).  or 
a  day  or  two  before  tbe  date  of  said  receipt. 
After  this  payment,  on  the  28th  day  of  Febru- 
ary,  1878,  Ueger  and  O'Neal  executed  a  writ- 
ing under  seal  whercbv  Reger  agreed  to  let 
O'Neal  have  tbe  use  of  the  money  O'Neal  owed 
him  (Reger);  '*four  land  notes  to  be  paid  as  fol- 
lows: The  first  note,  of  $2,000,  subject  to  a 
credit  of  $1,000,  to  be  paid  on  or  before  tbe  Ist 
day  of  October.  1878,"  and  proceeding  and  fix- 
ing later  dales  for  payment  of  three  other  noteik 
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ThnSp  thf  R  ngreement  recognized  that  at  Its  date 
it  was  subject  to  a  credit  of  $1,0()0,  whereas,  if 
It  was  subject  to  a  credit  of  i|5:^5,  this  would 
be  untrue,  for  at  that  date  it  liad,  besides  sev- 
eral indorsemeuts  of  interest  paid  to  the  1st  of 
October,  1877,  indursemenis  of  $635,  #331  and 
^,  making  up  the  $1,000  credit.  It  seems 
strange  that  O'Neal  should  have  signed  an 
aprt'ement  recosoiizing  the  note  as  suliject  to  a 
credit  of  onlv  $1,000,  instead  of  $1,5^5.  But 
bere  stands  this  written  instrument,  containing 
tbis  admission,  incimsiHieut  with  the  idea  that 
be  was  untitled  to  tiiis  large  crfdit. 

In  a  fourth  defKisiiitm  of  O'Ncnl,  be  states 
tbat  he  claimed  that  three  receipts  should  be 
creilited  on  the  $2,000  wheu  he  signed  tliis  ar- 
ticle; but,  being  told  by  Ke^r  that  if  he  did 
not  sign  it  he  would  sue  Inm,  he  siguerl  it. 
Three  receipts  mi;:ht  include  this  one  for  the 
^545,  or  for  interest  for  1874,  which  is  not  creil- 
ited on  the  bond.  O'Neal  does  not  speciOcally 
«tate  that  he  claimed  tliat  the  receipt  for  tins 
$5^  WHS  not  credited.  Now,  this  written 
Agreement  bad  lieen  referro<l  to  snd  mnde  an 
^exhibit  in  the  answer  of  O'Neal,  tiled  the  2d 
•of  March,  18H7;yct,  though  he  gave  throe  depo- 
aiiions  after  its  tiling,  he  never,  until  this  fourth 
^cp<J8ition,  in  September.  1^87,  alleged  any 
oompul.sirin  in  the  execution  of  this  instrument. 
He  thus  knew  of  this  p»iyment.  and.  if  he  refers 
to  it  in  his  founh  dep<jsition.  claimed  it  to  have 
been  made  in  February,  1878,  and  yet  in  his 
first  answer  he  never  roeniioiis  it,  or  hints  at 
its  being  a  credit  to  him,  claiming  only  that  the 
usury  which  he  hail  paid,  and  an  undisputed 
payment  of  $630  on  the  note  of  $1,0(K)  sued  on, 
would  overpay  it;  and  several  months  later 
files  a  further  answer,  claiminj?  the  omission  of 
this  $5;i5  credit  as  a  ghiring  mistake.  It  strikes 
one  aa  somewhat  dllRcuit  t/i  ex  plain,  thnt,  with 
full  knowledge  of  the  facts,  he  failed  to  claim 
a  cretlit  for  this  $535.  It  8c>cms  stnmge,  too, 
tbat  m  1870  O'Neal  paid  off  this  $2,000  note 
by  the  pavmeut  of  $1,000  bidnn(«  of  its  prin- 
cipnl  amr$liO  Interest,  without  msisting  on  this 
crulit  which,  he  says,  was  speciiically  paid  on 
that  note. 

There  is  a  statement  in  the  record  containing 
iti-ins  of  inten^t  debited  to  O'Neal  on  one  Imsis 
and  items  dehiteil  on  another  basis,  and  from 
one  f»f  tlie  fuutiuirs  is  a  credit suhtrucled,  in  the 
Inngiirt^,  '*  Amount  paid,  $~)20; "  and  it  is 
chiiinetT  that  this  statement  thi:s  admits  this 
$535.  It  appears  that  lieger  himself  marie  no 
cuIcMilations,  and  w:is  not  able  to  do  so.  but 

{)rocured  others  to  do  the  writing  and  cnleulat- 
njr.  He  says  he  knows  nothing  of  this  state- 
ment; but  a  witness  says,  when  be  went,  at' 
O'Neal's  instance,  to  insi^ct  the  ptipers  in  Mr. 
BecFcr's  hands,  this  paixT  was  among  them, 
aniT  delivered  to  him  by  Heger.  But  this  sum 
of  $520  is  dilTcrent  from  $535.  When  it  was 
paid,  whether  at  one  time,  or  at  dilTerent  times 
and  set  down  as  a  lump  sum,  does  not  appear. 
It  is  unconvincing  and  inconclusive. 

In  addition  to  the  facts  which  have  been  ad- 
ycited  to,  there  isconsiderableoral  evidence  on 
both  sides  bearing  on  this  matter,  more  or  less 
conflicting,  inconclusive  and  uncertain.  U|X)n 
it  all  the  commissioner  foimd  ag»iinst  this 
cretlit  of  $585,  and  the  circuit  court  approved 
bis  finding.  We  must  in  this  cause  apply  the 
rule  laid  down  by  this  court  on  sevciai  occa- 
fiURA. 


sions.  "  The  question  is  purely  one  of  fact, 
and  in  such  cas<*s  this  court  will  not  reverse, 
unless  the  finding  is  niainly  erroneoii.s,"  is  the 
lani^uage  of  Judge  onydcr  in  delivering  the 
opinion  in  Fisher  v.  McNulty,  30  W.  Va.  194. 

In  Smith  v.  Yoke,  27  W.  Va.  640,  Judie 
Snyder,  in  delivering  the  opinion,  says:  '*This 
court  has  frequently  decided  that  when  ques- 
tions of  fact  are  referred  to  a  commis.siooer  the 
findings  of  the  commissioner  will  be  sustained, 
unless  it  plainly  appears  that  they  are  n^t  war- 
ranted by  an  V  reasonable  view  of  the  testimony. 
A.nd  this  rule  operates  with  peculiar  force  m 
an  api^ellate  court,  where  the  findiug<«  of  the 
comnii.ssioncr  have  l)een  approved  and  sus- 
tained by  the  chancellor.  Uandu  v.  HctdU  26 
W.  Va.  710;  Bf^nd  v.  Gunnison,  14  W.  Va.  1; 
Qraham  ▼.  Graham,  21  W.  Va.  698. 

"Where  the  decree  sought  to  be  revcrsc<l  is 
based  upon  depositions  which  aresocontlicting 
and  of  such  a  doubtful  and  unsati-sfaciory 
character  that  different  minds  and  dilTeient 
Judges  mitiht  reasonably  disagi-ee  as  to  the  facts 
proved  by  them,  or  the  proper  conclusion  to 
be  deduced  therefrom,  the  appellate  couri  will 
decline  to  reverse  the  finding  or  decree  of  the 
chancellor,  althoui^h  the  testimony  may  be 
such  that  the  appellate  court  mi«^ht  have  pro- 
nounced a  different  decn*e  if  it  had  acted  up- 
on the  cause  in  the  first  instance."  Smithy. 
Yoke.  27  W.  Va.  639;  Prichard  v.  Kmns,  81 
W.  Va.  137;  Doonan  v.  Glj/nn,  28  W.Va.  715. 

Thus,  there  is  no  error  in  disallowing  said 
credit  of  $f);)5. 

As  to  the  usury:  Usury  was  undoubtedly 
paid  each  year  to  Ueger  from  maturity  of  the 
several  notes,  except  one,  to  October  I,  1877. 

It  was  well  settled  that  as  long  as  the  debt  is 
unpaid  the  debtor  can,  if  he  see  pr»pcr.  have  it 
applied  as  a  payment  of  the  debt.  ti<^roeU  y. 
lleiiriek,  21  W.  Va.  52;J;  Spengler  v.  Snapp,  5 
Leitjh.  478;  Fox  v.  Talitiferro,  i  Munf.  248; 
Turner  v.  Turner,  SO  Va.  879;  Tyler,  Usury, 
448. 

As  said  by  Sherwood,  J,,  In  Campbefl  ▼. 
Slonn,  62  Pa.  481:  *•  These  payments,  as  pay- 
ments of  interest,  were  avoided  by  the  statute, 
and  became  payments  on  account  of  the  prin- 
cipal." And  in  H'aru>ea  v.  Meifer,  85  III.  40, 
it  is  held  that  the  usury  received  is  considered 
as  so  much  extorted  by  means  of  the  debt,  and 
is  to  be  applied  In  part  payment  of  the  aime. 
See  Mu/utelmanv.  MrKUienny,  23  Ind.  4-  /y/cA- 
twtd  V.  Mitf*heH,  7  Ohio  St,  887;  note  to  Zeigler 
V.  Srott,  10  Ga.  889. 54  Am.  Dec.  403;  Thretuigia 
V.  Timberlake,  2  Head,  8'J5;  SmiUt  v.  Young,  11 
Bush  rKy.),  893;  Crutcher  r.  Trabue,  5  Dana, 
80;  EUi4  V.  Hrannin,  1  Duv.  48;  liooker  v. 
Grrgory,  7  B.  Mon.  439;  Wood  v.  Gray,  5  a 
Mon.  93. 

But  these  principlesdo  notapply  to  debts  due 
national  banks,  for  reasons  appearing  in  ,Var 
tiontU  Rxcfiange  Bank  v.  lioylea,  28  W  .  Va.  554. 
And  the  circuit  court  did  allow  O'Neul  the 
usury  paid,  as  against  the  nute  in  suit.  Bui  the 
appi'Ilant  eomplains  that  interest  has  been  given 
on  the  usury  annually  paid,  not  from  the  times 
when  paid,  but  only  from  the  1st  of  Octolier, 
1877.  I  thiuk.  with  O'Neal's  counsel,  tluii  the 
payments  should  be  applied  when  paid,  and 
0|X}rate  to  stop  interest  on  the  principal  from 
that  date.    Booker  v.  Gregory,  supra. 

Under  the  process  adopted  by  the  commis> 
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EioDer,  he  thonld  have  credited  O'Neal  with 
interest  en  usury  paid  from  the  time  when  paid. 
CorrerUng  tbiM  error,  by  my  calculation,  O'Neal 
is  agfiTieved  $49.65.  But  in  bis  statement, 
which  is  the  basis  of  the  decree,  the  commis- 
sioner charged  Reger  $20.06  for  1  percent 
usury  on  the  $2,000  note  from  its  date  to  ma- 
turity and  with  $100  for  2  per  cent  usury  af- 
ter its  maturity  to  thelstof  October,  1877,  but 
should  have  charged  only  $50,  as  1  per  cent 
usury.  This  $2,000  note  was,  with  the  per- 
centage of  interest  it  called  for,  purchase  mon- 
ey for  the  land. 

Usury  is  interest  exceeding  the  lawful  rate 
for  the  loan  or  forbearance  of  money,  and  does 
not  exist  where  such  interest  is  essentially  and 
honestly  a  part  of  the  consideration  in  the  pur- 
chase of  land,  even  though  it  may  be  called  for 
in  the  form  of  a  percentage  on  a  principal  sum, 
and  be  called  ''interest"  and  be  in  excess  of  the 
lawful  rate;  the  interest,  in  such  case  of  an 
honest  purchase,  where  it  is  not  a  mere  cover 
for  what  is  in  fact  a  loan,  being  as  much  a 
part  of  the  purchase  price  as  that  part  appear- 
ing, of  the  principal.  Toiuey  v.  Robinson,  1 
Met  (Ey.)  663;  QrmmeY.  Adams,  28  Gratt  225; 
Kraker  y.  ShiOds,  20  Gratt  898;  5  Bob.  Pr. 
467. 

In  the  King's  Bench,  in  Beete  v.  Bidffood,  7 
Bam.  &  C.  453,  Lord  Tenterden  said  the  only 
difficulty  arose  from  calling  it  "  interest; "  but 
the  court,  looking  at  the  substance,  and  regard- 
ing the  interest  as  a  part  of  the  purchase  con- 
sideration, held  it  not  usurious. 

In  the  New  York  Court  of  Appeals,  in  Cut- 
ler y.  Wright,  22  N.  Y.  472,  this  case  of  Beete 
v.  Bidgood  was  said  to  be  unauestionable  law; 
and  the  Supreme  Court  of  the  United  States  has 
recognized  it  in  Hansbrough  v.  Peek,  72  U.  8. 5 
Wall  507  [18  L.  ed.  628].    In  said  New  York 


case  the  syllabus  is:  "It  seems  that  the  mere 
fact  that  on  a  contract  for  the  sale  of  land  a. 
higher  than  the  legal  rate  of  interest  is  reserved 
upon  the  deferred  payments  does  not  render 
the  transaction  usurious." 

Therefore,  it  was  error  to  charge  Reger  with 
said  sums  of  $20.05  and  $50,  with  interest  from 
the  1st  of  October,  1877.  This  enor  against 
him,  by  my  calculation,  amounts  to  $78.45, 
and  subtracting  the  $49.65  in  favor  of  O'Neal, 
there  remains  a  balance  in  favor  of  Reger  of 
$28.80,  which  being  added  to  $164.13,  the 
amount  decreed  to  Reger,  makes  $192.98  as  the 
proper  sum  due  him  at  the  date  of  the  decree. 
Therefore  the  said  decree  is  corrected  so  as  to 
require  the  payment  by  O'Neal  to  Reger  of 
$192.93,  with  interest  from  the  2d  day  of  Jan- 
uary, 1888,  instead  of  $164.18;  and,  being  so 
corrected,  the  said  decree  is  affirmed  with  co6t» 
and  damages  to  appellee. 

Reger*s  counsel  insists  that  the  consideration 
for  which  he  agreed  by  the  article  of  the  27th 
of  February,  1878,  to  extend  indulgence  to  hia 
debtor,  and  paid  him  $85,  was  that  O'Neal 
should  waive  all  claim  to  usury.  This  may  be 
so,  but  his  evidence  is  contradicted  by  O'Neal's, 
and  the  writing  is  silent  as  to  any  such  waiver 
or  release  of  usury,  and  the  commissioner  and 
court,  as  I  think  properly,  found  against  such 
release.  The  writing  is  the  repository  of  the 
transaction,  and  we  cannot  make  it  speak,  or 
operate  as  a  release,  on  mere  oral  evidence  as  to 
a  contemporaneous  understanding,  even  if  it 
would  bar  O'Neal  from  claiming  usury  if  it 
contained  such  waiver,  on  which  we  indicate 
no  opinion. 

Decree  corrected  and  affirmed, 

Snjrder,  P.,  and  English,  /.,  ooncuned^ 
Green*  J,^  absent. 
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Kemp  G.  COOPER  et  al,  Plffs.  in  Err., 

V. 

PEOPLE  of  Colorado,  ex  rd.  John  J. 
WYATT. 

(....Colo ) 

*1.  The  Statute  providing  that  ''the 
judgpiente  and  ordere  of  the  eonrt  or 

judge  made  In  the  oases  of  conterapt  sbaU  be  floal 
and  conclusive**  baa  reference  only  to  the  extent 
cf  the  review  In  such  oases,  and  not  to  the  mode 
of  review,  whether  by  writ  of  error  or  otherwise. 

2.  Contempt  proceeding's  may  be 
brought  tio  the  supreme  court  upon 
^vrit  of  error  from  the  final  Judgrment,  but  the 
review  upon  suoh  writ  extends  only  to  an  inquiry 
Into  the  Jurisdiotion  of  the  court  entering  the 
judgment. 

8.  When  an  affidavit  is  presented  as  a 
basis  of  a  proceeding  for  contempt*  the 
court  must.  In  the  first  instance,  examine  the 
same,  and,  if  the  facts  presented  do  not  show  that 
a  contempt  has  been  committed,  the  court  will 
be  without  Jurisdiction  to  proceed;  but  if  the 
facts  are  sufficient,  the  court  may  take  jurlsdlo- 

*Head  notes  by  Hatt,  /• 
6L.aA. 


tion,  and  Its  subsequent  orders  win  not  be  i^ 
viewed  for  mere  errors. 

4.  The  district  courts  of  this  State  have 
the  inherent  power  to  summarily  con* 
▼ict  and  punish*  as  for  a  eon  tempt  of  courts 
those  responsible  for  articles  published  in  refer- 
ence to  a  cause  pending,  when  such  articles  are 
calculated  to  interfere  with  the  due  administra- 
tion  of  Justice  in  such  cause.  Neither  the  stat* 
utes  nor  the  Constitution  present  any  barrier  to- 
the  exercise  of  suoh  powers.  The  right  of  trial 
by  Jury  does  not  extend  to  oases  of  contempt. 
The  power  to  punish  summarily  in  suoh  oases  ia 
essential  to  the  very  existence  of  a  court.  The 
contrary  rule  would  place  it  in  the  power  of  a 
vicious  person  to  so  conduct  himself  as  to  pre- 
vent any  kind  of  a  triaL 

6«  While  liberty  of  speech  and  of  the 
press  is  g^uaranteed  by  our  Constitn- 
tioUf  by  a  subsequent  clause  of  the  same  sen* 
tence  in  which  this  is  declared,  the  responsibility 
for  its  abuse  is  fixed. 

6«  With  us  the  Judiciary  is  elective*  and 
e^ery  citisen  may  Ailly  and  Ik'eely  dis- 
cuss the  fitness  or  unfitness  of  all  can- 
didates for  the  positions  to  which  they  aspire^ 
criticise  freely  all  decisions  rendered,  and  by  le- 
gitimate argument  establish  their  ■dundaeas  or- 


See  also  23  L.  R.  A.  787;  44  L.  R.    A.  159. 
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nnsoaDdDeii.  oommeat  od  the  fidelity  or  lofldeV- 
Ity  with  which  judicial  offioera  dtoohanre  their 
duties;  but  the  right  to  attempt,  by  wanton  defa- 
mation, to  prejudice  the  rights  of  lidgantB  in  a 
pending  cause,  degrade  the  tribunal,  and  impede, 
embarraas  or  corrupt  that  due  administration  of 
lustioe  which  is'ao  esBenfilal.to  good  government, 
oannot  be  sanctioned. 

V.  By  statute  the  district  courts  of  this 
State  and  the  Jud^^es  thereof  are  ex- 
pressly g^^en  Mueral  jurisdiction  to 

»ue  the  writ  of  habeas  corpus,  and  the  Jurisdic- 
tion to  issue  the  writ  in  a  particular  case  will  be 
presumed  In  the  absence  of  a  showing  to  the  con- 
tmry. 

PerEaiott,J.  ' 

A  district  court  or  district  judm  has  no 
authority  by  habeas  corpus  to  release  a 
prisoner  under  commitment  by  a  crimlDal  court 
for  contempt  against  its  authority  in  a  matter 
wherein  the  criminal  court  has  jurisdiction;  and 
in  general  one  court  -should  not  Judge  the  juris- 
diction of  another  tribunal  of  co-ordinate  author- 
ity and  dignity.  The  principles  of  comity  should 
prevaiL 

On  Petition  for  Behearina* 

*!•  I>urin£^  the  pendency  of  a  cause  the 
court  must  be  permitted  to  proceed 
therein  without  molestation*  in  accord- 
ance with  the  constitutional  principles  and  ap- 
proved legal  rules  and  precedents.  The  pn  vllege 
of  directly  interfering,  in  such  cases,  with  the  ad- 
ministration of  Justice  by  indiscriminate  news- 
paper charges  of  perjury,  bribery,  corruption 
and  the  Uke,  against  the  parties  concerned,  or 
against  those  conducting  the  trial,  is  not  a  con- 
stitutional right.  Such  interference  may  be  sum- 
marily punished  as  a  contempt. 

8*  When  the  intefl^ty  of  a  litig^ant,  wit- 
ness. juror»  judfl^  or  other  court  ofBeer 
is  suspected  in  a  cause  pending,  the  legal  rem- 
edy by  means  of  Judicial  investigation  should  be 
Invoked. 

8*  But  the  press  may*  without  liability 
to  punishment  for  contempt*  h>  the  inter- 
est of  the  public  good,  challenge  the  conduct  of 
judges  and  other  court  oflSoers;  also  of  parties, 
jurors  and  witnesses,  in  connection  with  causes 
that  have  been  wholly  determined.  It  may  also 
fairly  and  reasonably  review  and  comment  upon 
eourt  proceedings  from  day  to  day  as  they  take 
place. 

4.  If  substantial  doubt  exists  concem- 
ing:  the  Jurisdiction  of  the  court*  pending 
the  solution  of  this  doubt,  in  good  faith,  and  in  a 
proper  manner,  the  orders  and  proceedings  of 
the  court  or  judge  are  entitled  to  the  same  con- 
sideration as  when  the  objection  to  jurisdiction  is 
not  raised.. 

(November  1, 1880.) 

EBROB  to  the  District  Court  for  Arapahoe 
County  to  review  a  judgment  senlencing 
respondents  Cooper  and  Stapleton  to  pay  a 
fine  for  a  contempt  of  court.    Affirmed, 

Btatement  by  Hayt*  J,: 
'  Plainlififs  in  error,  toeether  with  one  N.  P. 
Hill,  were,  by  the  court  below,  ordered  to  ap- 
pear and  show  cause  why  they  should  not  be 
punished  as  for  contempt  of  court,  on  account 
of  the  publication  in  ihe  Denver  Republican,  a 
daily  newspaper  published  at,  and  having  a  large 

•Head  notes  by  Hmjc  Ch,  J. 
e  L.R.A. 


circulation  in,  the  City  of  Denver,  where  the 
court  was  being  held,  certain  articles,  together 
with  a  large  cartoon,  all  having  reference  to  a 
cause  pending  in  said  court 

The  matter  was  heard  upon  the  following 
affidavit  and  answer: 

"State  of  Colorado,  County  of  Arapahoe— as. : 
In  the  district  court 

The  People  of  the  State  of  Colorado,  on  the 
Kelation  of  John  J.  Wyatt, 

tJS. 

Nathaniel  P.  Hill,  Kemp  G.  Cooper  and  Wil- 
liam Stapleton. 
"John  J.  Wyatt,  being  duly  sworn,  on  his 
oath  deposes  and  says  that  he  is  the  petitioner 
In  a  certain  proceecfing  for  a  writ  of  habeas 
corpus  now  pending  in  this  court;  that  under 
a  certain  warrant  of  commitment,  issued  out 
of  the  Criminal  Court  of  Arapahoe  County, 
this  affiant  was,  on  the  lltb  of  July,  A.  D. 
1889,  arrested  and  taken  to  the  county  jail  of 
said  county;  that  as  soon  as  practicable  after 
said  arrest  this  affiant  had  prepared,  and  him- 
self duly  verified,  a  petition  for  a  writ  of 
habeas  corpus,  and  by  his  counsel  applied  to 
George  W.  Allen,  one  of  the  Judges  of  the 
court,  to  hear  and  act  upon  the  same;  that 
said  judge  then  and  there  stated  to  the  counsel 
of  this  affiant  that  he  was  so  much  engaged  in 
important  trials  then  pending  in  his  division 
of  said  court  that  he  could  not,  with  reasonable 
attention  to  said  trials,  give  the  lime  and  at- 
tention to  affiant's  said  application  which  its 
importance  demanded,  and  suggested  that 
affiant's  counsel  apply  to  one  or  the  other 
Judges  of  said  court;  that  thereupon  the 
counsel  applied  to  Hon.  O.  Liddell,  another  of 
the  judges  of  the  said  court,  to  hear  said  peti- 
tion; that  said  last-named  judge  stated  to  said 
counsel  that  he  was  already  worn  by  protracted 
hearings,  and  had  a  crowded  docket  of  hear- 
ings requiring  immediate  attention,  and  re- 
quested the  said  counsel  to  apply  to  another  of 
the  judges  of  said  court  whose  docket  was  not 
at  that  time  so  crowded;  that  thereupon  said 
counsel  of  this  affiant  presented  said  petition 
to  Hon.  T.  B.  Stuart,  a  judge  of  said  court, 
and  requested  that  upon  said  verified  petition 
his  honor,  Jvdge  Stuart,  would  order  the  issu- 
ance of  a  writ  of  habeas  corpus,  and  admit 
this  affiant  to  bail  until  a  hearing  could  be  had 
as  to  the  legality  of  his  imprisonment;  that  an 
order  to  that  effect  was  indorsed  upon  said 
petition  by  his  honor,  and  a  writ  issued  in  ac- 
cordance therewith,  and  a  bond  executed  by 
this  affiant  in  accordance  with  the  terms  of 
said  order;  that  said  cause  was,  on  said  11th 
day  of  July,  1889,  docketed  in  this  court  as 
cause  No.  11,230,  where  it  now  remains,  and 
is  still  undetermined;  that  this  affiant  appeared 
in  person  and  by  his  counsel  at  court  before 
his  honor  Judge  Stuart,  at  the  opening  of  court 
on  Friday,  the  12lh  day  of  July  inst.,  pursuant 
to  the  order  aforesaid,  there  to  abide  any  order 
which  the  court  might  make  in  the  premises, 
and  at  the  request  of  the  district  attorney  then 
and  there  present  the  hearing  of  said  cause 
and  further  action  therein  was  postponed,  and 
by  agreement  set  down  for  hearing  on  Mon- 
day, the  15th  day  of  July  instant  And  your 
afiSant  on  oath  states  that  on  the  morning  of 
Saturday,  July  18  inst.,  the  Denver  Bepub- 
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I  lean,  a  newspaper  pnblfsbed  Id  the  City  of 
Dcnyer,  contained  the  following  articles  per- 
taining to  snid  cause  and  Uie  action  of  this 
court  and  Judge  thereof  in  said  matters,  to  wit: 

••  'Stuart  was  the  Toou 

•'  'The  Distrirt-Court  Judge  Released  Johnny 
Wyatlon  Bull— Stretching  Power  of  a  Court 
—A  Funciful  Affidavit  Finds  a  Willing  Judge 
Who  Steps  Outside  of  a  Precedent  and  Le^al 

•  Warrant  and  NuKifiesthe  Power  to  Punish 
for  Contempt  of  Court— The  Proceeding 
Continued  in  Judge  Stuart's  Court  until 
^londay,  but  Some  New  Moves  May  Be 
Made  To-Day. 

"Johnny  Wyatt  swore  to  a  gauzy  fiction. 
Jvdge  Stuart  did  a  tldng  unprecedented  in 
legal  snnals.  He  released  the  prisoner  on  bail 
on  a  hnhcus  corpus  proceeding,  and  nullified  a 
court's  power  to  punish  contempt.  It  was  not 
Jttdffe  Stone  who  granted  tlie  application  for  J. 
J.  Wvutt's  release  from  Jail  on  bail.  Wyatt  led 
the  Hepubiicau  to  believe  Thursday  night  that 
it  was  Jiuige  Stone.  He  was  released  from 
jail  on  the  order  of  Judge  Thomas  B.  Stuart, 
who  allowed  bail  to  be  accepted.  To  secure 
bis  release  Wyatt  made  oath  that  be  was  de- 
tained without  due  warrant  or  process  of  law, 
when  he  knew  it  was  false.  To  brine  about  a 
h<mring  in  a  habeas  corpus  proceeding  the 
court  orders  the  body  oi  the  prisoner  to  be 
brought  before  him,  and  the  wnt  is  returnable 
at  once.  If  the  court  is  not  prepared  at  that 
time  to  hear  argument  in  the  case  he  sets  the 
time,  and  remands  the  prisoner.  That  was  the 
way  Johnny  got  out  of  Jail  on  Thurnday  night. 
Through  a  continuance  of  Judge  Stunrt's  un- 
warranted proceeding,  Wyatt  is  at  liberty  still, 
and  will  be.  If  Stuart  can  have  his  way,  until 
>lunday.  Judge  Stuart  postponed  a  hearing  in 
the  matter  yeaterday  until  Monday,  and  he 
knows  he  will  have  nothing  more  to  do  in  the 
case.  The  same  procedure  could  have  been 
taken  yesierday  by  the  coifusel  of  Wyatt,  and 
the  supreme  court  could  have  been  appealed  to 
lust  as  quickly;  but  it  neede<l  the  unwarranted 
interfeience  of  a  district-court  iudge  who 
would  step  outside  of  a  legal  precedent  to  keep 
precious  Johnny  out  of  Jail  for  two  or  three 
days.  [Here  follows  the  puhlicofion  of  an  al- 
leged iniervicw  with  Judge  Stone.J 

••  'How  Jomnrr  Got  Out. 

*'  'Judge  Stuart  was  sought  at  his  residence  at 
9  o'clock  Thursday  night  by  Wyalt's  attorneys, 
who  had  a  petition  already  prepared  for  a  writ 
of  habeas  corpus.  The  petition  was  mnde  out 
in  Wolcott  &  Vaile's  law  ofHce  several  days 
ago,  but  ^lessrs.  Riddell  and  Easley  had  to 
secure  a  copy  of  the  warrant  for  commitment 
before  tliey  could  present  it  to  a  Jud^  It  is 
a  voluminous  petition,  and  reviews  the  whole 
proceedings  in  substance.  It  is  sworn  to  and 
signed  by  Wyatu  Upon  onth  he  claimed  thai 
he  was  ''unlawfully  and  il legally  deprived  of 
his  liberty."  In  the  matter  of  application  for 
the  writ  of  habeas  corpus,  Wyatt  made  ofiJ- 
davit  to  the  court  {Jmire  Smart)  that  he  was 
nn lawfully  imprisoned,  detoined,  confined  and 
restrained  of  his  liberty  by  SlierifT  Weber;  that 
he  had  been  and  was  advised  by  counsel,  H. 
Hidden  and  George  W.  Easley,  that  his  im- 
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Eisonment,  detention  and  oonfiiiemcnt  was 
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"  'After  setting  forth  the  allegations,  Wyatf  s 
attorneys  asked  for  a  writ  of  habeas  corpus, 
directeu  to  the  sheriff,  commanding  him  to 
have  the  body  of  Wyatt  before  the  court 
(Stuart)  to  do  and  receive  what  should  then  be 
considered  proper  by  the  court  concerning 
him,  together  with  the  time  and  cause  of  his 
detention,  and  that  he  be  restored  to  his  lilterty. 
Judge  Stuart  read  the  petition,  ond  shortly 
after  ten  o'clock  Thursday  night  issued  the 
following  writ.  Which  gave  Wyatt  his  liberty 
on  bail  until  the  case  could  be  heard:  "To  the 
Clerk  and'  Sheriff:  Let  writ  of  habeas  corpus 
issue  upon  the  foregoing  petition,  returnable 
on  Friday,  July  12,  1889,  at  10  o'clock  A.  M., 
at  the  court- house  in  Denver.  In  the  mean 
tJme  the  prisoner  amy  be  admitted  to  bail  upon 
^ving  bomls  in  the  penal  sum  of  $1,0(H).  con- 
ditioned that  the  prisoner,  John  J.  Wyatt, 
shall  appear  at  the  hour  above  mentioned,  and 
abide  the  order  of  the  court,  said  bond  to  be 
approved  by  the  sheriff." ' 

"  'In  Stuabt's  CoubtJ 

"  'When  the  above  order  was  secured  Thurs- 
day night  Wyatt  was  released  by  the  acting 
sheriff  until  10  o'clock  ycsterdav  morning, 
when  the  writ  was  returnable.  Wyatt  and  his 
legal  advisers,  Messrs.  Hiddel  and  Easley,  ap- 
peared before  Judge  Stuart  fur  a  hearing  of 
the  habeas  corpus  proceedings.  The  case  is 
growing  to  such  gigantic  dimensions  that  J.  F. 
Vaile,  the  junior  member  of  the  law  firm  of 
Wolcott  &  Vaile.  for  which  concern  Mr.  Eas- 
ley is  hired  to  do  the  dirty  work,  has  also^me 
into  the  case.  He  was  present  at  the  time. 
The  prosecution  was  not  aware  of  the  caae 
coming  up  when  it  did,  and  was  not  prepared 
to  argue  it.  Assistant  District  Atloriiev  Ab- 
bott told  Judge  Stuort  that  he  wanted  to  Iw 
hearrl  in  the  matter,  and  would  have  to  post- 
pone it.  The  court  replied  that  there  would 
ue  no  snap  Judgment  in  the  case.  Then  the 
bearing  was  postponed  until  10  o'clock  Mon- 
day morning.  In  the  mean  time  JutU/e  Stuart 
permitted  Wyatt  to  lie  out  on  bail.  The  lK>nd 
IS  in  the  aum  of  $1,000,  and  George  II.  Grab  am 
and  William  Vaile  are  on  it  as  sureties.  Among 
lawyers  and  authorities  Jw/ge  Stuart  is  a'C*eiv- 
ing  severe  criticism  for  allowing  Wyatt  to  lie 
out  on  bail,  for  a  habeas  cfjrpus  is  a  pHwecding 
renuirinir  the  sheriff  to  take  his  prisoner  fiom 
Jail  before  the  court  that  issues  it,  and  then 
show  cause  to  the  Jury  why  he  (the  sherilT)  de- 
prives such  prisoner  of  his  liberty.  This  was 
not  the  rule  in  the  Wyatt  case,  for  he  was  not 
taken  from  Jail,  as  he  had  already  been  liber- 
ated by  a  bond.' 

"  •  WirnouT  AurnoniTT— BjiCK  to  Jau^ 
Johnny.' 

[Under  the  above  head-linos  alleired  inter- 
views with  various  persons  are  published,  all 
denunciatory  of  the  action  of  Judge  Stuart  in 
the  premises.] 

"  'A  JuoraAL  Outragb. 

"  'Judge  Thomas  B.  Stuart  of  the  distrid 
court  dug  his  offleial  grave  both  wide  and  deep 
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when  be  issued  a  writ  of  habeas  corpus  on 
Thursday  nighl  for  the  liberation  of  Deputy 
Secretaiy  of  State  Wyatt  from  tbe  jail  of 
Arapahoe  County.  He  had  no  more  legal  au- 
-ihority  to  do  this  than  be  would  have  bad  to 
issue  a  writ  of  habeas  corpus  for  the  liberation 
of  the  Cronin  murderers  from  the  jail  of  Cook 
Counter,  Illinois.  But  he  was  not  satisfied 
with  issuing  a  writ;  he  went  further,  and 
directed  thai  a  bail-bond  in  the  penal  sum  of 
$1,000  should  be  taken,  subject  to  the  approval 
of  the  sheriff  of  Arapahoe  County.  As  we 
showed  yesterday  morning,  a  writ  of  habeas 
•corpus  cannot  be  properly  obtained  in  a  con- 
tempt case  in  Colorado.  Section  860  of  tbe 
Code  of  Civil  Procedure  reads  as  follows: 
*'The  judgment  and  orders  of  the  court  or 
Judge,  made  in  cases  of  contempt,  shall  be  final 
and  conclusive.  The  punishment  shall  be  by 
fine  or  imprisonment,  but  no  fine  shall  exceed 
the  sum  of  $5,000."  If  Judge  Stuart  did  not 
know  of  tbe  existence  of  this  statutory  provis- 
ioD,  and  it  is  only  charitable  to  presume  that 
he  did  not,  he  was  not  properly  informed  re- 
garding bis  powers  and  duties,  and  he  should 
not  have  acted  in  ignorance.  If  he  did  know 
of  its  existence,  he  showed  very  conclusively 
that  he  is  wholly  unfit  for  a  place  on  the  bench. 
.  .  .  Aside  from  the  purely  legal  aspect  of  this 
<ase.  Judge  Stuart  has  left  himself  open  to  the 
severest  condemnation  for  his  course.  Why 
should  he  have  acted  in  the  night  on  a  case 
that  might  well  have  waited  till  morning? 
Mr.  Wyatt  was  not  suffering  very  seriously  in 
Jail.  He  was  favored  with  the  **parlor  ward" 
m  the  Jail  through  the  partiality  of-  the  gang- 
ruled  eiieriff's  office,  and  there  could  have  been 
no  iniustice  in  letting  him  pay  the  penaltv  he 
had  justly  incurred  oy  his  outrageous  refusal 
to  let  the  grand  Jury  see  how  much  of  the 
State's  furniture  had  *been  stolen  from  the  as- 
sembly building.  No  wonder  the  people  lose 
faith  'in  tbe  administration  of  justice  when 
courts  and  judges  can  be  found  ready  to  stretch 
their  authority  until  it  cracks  in  efforts  to 
shield  culprits  from  deserved  punishment.  No 
wonder  the  natural  sense  of  justice  of  men 
often  prompts  them  to  take  the  law  into  tbehr 
own  hands  for  tbe  punishment  of  criminals, 
when  observation  convinces  them  that  tbe 
-courts  cannot  be  depended  upon  to  insure  the 
4idministration  of  justice.  Judge  Stuart  knew, 
as  every  citizen  of  the  State  knew,  that  Mr. 
Wyatt  was  properly  sent  to  jail  by  Judge  Stone 
for  a  most  flagrant  caseof  contemptof  court,and 
it  was  his  business  to  know  that  the  Civil  Code 
absolutely  forbade  his  interference  in  the  case, 
€ven  if  his  own  sense  of  judicial  propriety  was 
not  sufficient  to  keep  him  from  meddling 
Kor  can  he  hope  to  escape  the  suspicion  that 
tbe  supposed  political  pull  of  the  ping  of  which 
Johnny  Wyatt  is  such  a  prominent  member 
had  some  weight  in  procuring  this  writ.  Sen- 
ator Wolcott,  George  Graham  and  all  the 
other  members  of  the  gang  are  and  have  been 
working  like  beavers  to  prevent  the  infliction 
of  any  punishment  upon  tbe  defendant  for  bis 
offense,  while  the  pNeople  are  equally  unani- 
mous in  their  desire  to  see  justice  done. 
Whether  wittioglv  or  unwittmgly,  Judf/e 
Stuart  appears  to  have  arrayed  himself  with 
the  gang  and  against  tbe  people  in  this  matter. 
Judge  Stone  has  a  duty  to  perform.  He  can- 
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not  afford  to  let  this  matter  rest,  and  he  should 
take  summary  action  to  tbe  fullest  extent  of 
his  jurisdiction  to  send  Mr.  Wyatt  back  to  Jail 
this  morning.  District  Attorney  Stevens  de- 
clared last  evening  that  he  should  move,  as 
soon  as  tbe  criminal  court  convenes  to-day,  for 
the  return  of  the  culprit  to  prison,  and  we  shall 
see  if  he  has  the  courage  to  do  his  whole  duty 
in  spite  of  tbe  gang.  When  Johnny  Wyatt 
was  liberated  from  Jail  at  a  late  hour  on  Thurs- 
day night,  he  gave  the  press  to  understand 
that  Judge  Stone  had  let  him  out.  This  was 
not  the  case.  Judge  Stone  knew  nothing  about 
the  jail  delivery  effected  by  Judge  Sinein  tiU  he 
read  of  it  i  n  the  papers  yesterday  morning,  and  be 
is  Justly  incensed  at  Judge^Stasxt's  unwarranted 
and  unlawful  action.  There  can  be  no  pun- 
ishment for  contempt  of  court  if  judges  of 
equal  jurisdiction  assume  to  reverse  each 
other's  action  in  such  cases.  Now  let  Judge 
Stone  show  that  his  court  cannot  be  trifled  with 
in  this  outrageous  wajr.  Contempt  of  court  is 
a  serious  offense,  and  judges  should  be  careful 
not  to  provoke  iU' 

"Affiant  further  states  that  thereafter,  and 
on  Sunday,  the  14th  day  of  July,  1889,  the  said 
The  Denver  Repulican  contained  certain  other 
articles  and  comments  relating  to  said  court, 
the  same  being  as  follows,  to  wit: 

"Was  Wyatt  in  Jail? 

"  *  Belief  that  the  Stubborn  Deputy  Was  Never 
Locked  Up— Excellent  Authority  for  the 
Statement  that  Judge  Stuart  Laboriously 
Freed  a  Free  Man— -His  Honor  Appoints  a 
Committee  to  Ascertain  Whether  nis  Ac- 
tion was  Foolish  or  Not— Judge  Stone 
Urged  to  Resent  the  Indignity  Heaped 
Upon  Him.' 

[Then  follows  a  lengthy  article,  severely 
censuring  Judge  Stuart's  action  in  the  Wyatt 
case,  which  is  omitted.] 

"  '  Nothing  Donb  Yestebdat. 

" '  Judge  Stone  and  the  District  Attorney 
Leave  Johnny  Alone. 

"  'Johnny  Wyatt  was  not  sent  to  jail  yester- 
day, as  anticipated.  The  district  attorney  did 
not  issue  a  warrant  for  commitment  as  he  said 
he  would.  Wyntt  now  laughs  at  law  with  im- 
punitv.  Friday  night  the  district  attorney 
stated  that  t/t/ef;^^  Stuart  had  exceeded  his  juris- 
diction by  permitting  any  prisoner  held  for  con- 
tempt out  on  bail.  As  the  court  acted  with- 
out authority,  Wyatt  claimed  tbe  prosecution 
had  no  legal  right  to  be  anywhere  except  in  the 
county  bttstile.  With  this  view,  which  is  sup- 
ported by  the  bar  generallv,  the  district  attor- 
ney decided  that  he  would  issue  another  war- 
rant of  commitment  for  Wyatt  yesterday  morn- 
ing. He  didn't  do  it  when  the  morning  came 
around.' 

" '  Judge  Stuabt  not  Happy. 

"  *  When  Ju>dge  Stuart  perused  the  Republi- 
can yesterday  morning  he  was  evidently  much 
put  out,  for  the  first  thing  he  did  at  the  convo- 
cation of  court  was  to  issue  an  order  appoint- 
ing Joel  F.  Yaile  and  Laife  Pence,  two  attor- 
neys, as  a  committee  to  examine  into  the  mat* 
ters  relative  to  the  charges  made  against  him* 
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•  •  .  If  the  Bepnblican  was  guilty  of  contempt 
yesterday  moniing,  it  is  still  more  in  contempt 
this  morning,  for  we  not  onlj  do  not  take  back 
B  word  we  bave  ab-eady  saidin  this  matter,  but 
repeat  it  all  with  emphasis.  Judge  Stuart  com- 
mitled  a  gross  outrage  when  he  let  Wyatt  out 
on  bail,  and  be  had  neither  authority  nor  ex- 
cuse of  a  creditable  kind  for  interfering  in  this 
ease  at  all.  His  afsodates.  Judge  Allen  and 
Judge  Lindell,  refused  positively  to  issue  the 
writ,  and  the  attorneys  of  Wyatt  did  not  deem 
it  advisable  to  go  near  Judge  Decker  at  all. 
This  question  is  pretty  well  understood  by  the 
people,  and  we  wish  Judge  Stuart  joy  of  all  the 
good  he  may  get  out  of  bis  appointment  of  a 
commission  to  investigate  either  himself  or  the 
Republican.' 

"  And  affiant  says  that  by  the  following  state- 
ment in  said  last-named  article  contained,  to 
wit:  'His  associates.  Judge  Allen  and  Judge 
Liddell,  refused  positively  to  issue  the  writ,'  it 
was  falsely  implied  that  said  judges  had  con- 
■idered  the  question  whether  the  writ  should 
or  should  not  be  issued,  and  had  thereupon  re- 
fused it,  when  in  fact  the  petition  of  affiant  had 
never  been  submitted  to  or  considered  by  either 
of  said  judges.  That  upon  said  morning  of 
July  14th  said  newspaper  also  contained  a  cer- 
tain cartoon  or  illustration,  intended  and  under- 
stood to  apply  to  said  cause  and  to  this  affiant, 
and  to  one  of  the  judges  of  this  court,  the  same 
being  as  follows,  to  wit:'  [At  this  point  is  in- 
sert^ a  large  cartoon  taken  from  The  Denver 
Republican  of  July  14,  1889,  in  whicli,  under 
the  head-lines,  "The  Tug  of  War— The  Peo- 
ple against  the  Gang,"  a  rope-pulling  contest  is 
pictured,  with  Wyatt  as  the  object  of  conten- 
tion. Citizens  are  represented  upon  the  one 
side  as  tugging  at  a  rope  around  Wy att's  body, 
for  the  purpose  of  pulling  him  into  jail,  while 
upon  the  other,  Judge  Stuart  and  others  are 
represented  as  pulling  him  in  the  opposite  di- 
rection.] And  this  affiant,  on  information  and 
belief,  alleges  that  one  Nathaniel  P.  Hill,  as 
the  president  and  the  owner  of  the  majority 
of  the  capital  stock  of  the  Republican  Pub- 
lishing Company,  and  one  Kemp  G.  Cooper, 
as  the  manager  lof  said  newspaper,  and  one 
William  Stapleton,  as  the  editor  thereof,  are 
each  and  all  responsible  for  the  publication  of 
said  several  articles,and  have  permitted,  author- 
ized, inserted  and  caused  the  publication  there- 
of, and  that  said  newspapers  containing  said 
several  articles  were,  under  the  procurement 
and  cognizance  of  the  said  Nathaniel  P.  Hill, 
Kemp  G.  Cooper  and  William  Stapleton,  ex- 
tensively and  generally  circulated  in  the  City 
of  Denver,  and  throughout  the  State  of 
Colorado,  on  the  dates  of  their  publication  as 
above  set  forth.  That  said  articles  and  car- 
toons so  published  reflect  upon  the  integrity 
and  good  faith  of  this  court,  and  were  designee!, 
intended  and  calculated  to  hold  up  to  public 
opprobrium  one  of  the  judges  thereof.  That 
the  effect  of  the  said  publications  was  and  is  to 
prejudice  the  public  with  respect  to  the  merits 
of  a  cause  now  pending  for  a  hearing  in  this 
court,  and  yet  undetermined,  and  that  the 
same  tend  to  corrupt  the  administration  of  jus- 
tice. That  said  publications  accuse  the  affiant 
of  swearing  falsely  in  regard  to  said  cause,  and 
are  calculated  to  prevent  a  fair  trial  and  deter- 
mination of  the  same.  And  affiant  says  that 
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he  is  advised  by  counsel  that  in  the  permitting^ 
authorizing  and  making  of  said  pulilicatioD  a» 
hereinbefore  set  out,  the  said  Nathaniel  P. 
Hill,  Kemp  G.  Cooper  and  William  Stapletox^ 
have  been  guilty  of  gross  contempt  of  thi» 
court.  And  upon  the  facts  here  presented  af- 
fiant asks  that  an  order  be  made  by  this  court 
requiring  said  Nathaniel  P.  Hill,  Kemp  G. 
Cooper  and  William  Stapleton  to  appear  m 
this  court  at  a  time  in  said  order  to  be  stated^ 
and  show  cause,  if  any  they  can,  why  they 
should  not  be  punished  for  contempt."  (Here 
follows  an  order  upon  respondents  to  show 
cause  why  they  should  not  be  punished  as  for 
a  contempt  for  said  publications.) 

"Answer  op  Respondents. 
"State  of  Colorado,  County  of  Arapahoe 
— ss.: 

In  the  District  Court  in  and  for  said  County^ 
of  Arapahoe. 
The  People  of  the  State  of  Colorado,  ex  reL 
John  J.  Wyatt,  Plaintiffs, 

V, 

Nathaniel  P.  Hill,  Kemp.  G.  Cooper  and  Wil- 
liam Stapleton,  Defendants. 
"The  said  respondents,  Nathaniel  P.  Hill, 
KempG.  Cooper  and  William  Stapleton,  come 
and  represent  to  this  court  that  having,  by  aa 
order  of  this  court  heretofore,  and  on  the*15tlk 
day  of  July,  A.  D.  1889,  been  required  to  ap- 
pear before  the  Honorable  T.  B.  Stuart,  one- 
of  the  judges  of  said  court,  on  Wednesday,  the 
17th  day  of  July,  A.  D.  1889,  at  the  hour  of 
10  o'clock  A.  M.,  and  then  and  there  to  show 
cause,  if  any  they  have,  why  they  and  each  of 
them  shall  *not  oe  punished  for  contempt  of 
said  court,  a  copy  of  which  order  is  hereunto- 
annexed,  these  respondents  say:  That  from  the 
said  order  and  an  affidavit  therewith  served, 
purporting  to  have  been  subscribed  by  John  J. 
Wyatt  and  placed  on  file  of  this  court,  it  ap- 
pears that  the  alleged  contempt  consists  in  the 
publication  of  certain  articles  in  the  Denver 
Kepublican  on  the  18th  and  14th  days  of  July, 
last  aforesaid,  and  the  said  respondents  protest 
against  the  said  rule  and  ordqr  above  mentioned, 
and  the  jurisdiction  of  this  court  to  commit  or 
proceed  upon  said  affidavit  for  contempt  of 
court  a&rainst  any  of  the  said  respondents  for 
any  matters  stated  in  the  said  affidavit,  and  re- 
spectfully pray  that  they  may  be  discharged 
therefrom,  and  in  support  thereof  allege  the 
following  grounds:  Mrst,  That  the  acts  there- 
in complained  of  are  not,  nor  is  either  of  tbem, 
a  contempt  of  said  district  court.  Second,  That 
the  said  district  court  cannot  legally  punish  for 
contempt  a  publication  made  in  a  newspaper, 
and  not  done  in  the  immediate  presence  of  the 
court  Third.  That  any  such  publications  out 
of  court,  in  relation  to  the  court,  or  of  any  of 
its  officers,  or  of  any  cause  pending  therein, 
cannot  be  legally  construed  into  a  contempt  of 
court  in  law,  and  the  publisher  cannot  legally 
be  punished  therefor.  Fourth.  That  these  ro- 
spondents  admit  that  The  DenverRepublican  is 
published  by  a  corporation  legally  authorized 
to  do  business  under  the  laws  of  the  State  of 
Colorado.  Fifth,  These  respondents  aver  that 
the  said  Nathaniel  P.  Hill  is  not  the  president 
of  said  corporation,  and  that  the  said  Nathaniel 
P.  Hill  neither  incited,  authorized  nor  caused 
the  publication  of  said  articles,  nor  any  of  thern^ 
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and  aver  tbnt  the  first  knowledge  that  the  said 
Nathaniel  P.  Hill  had  of  said  articles,  or  any 
of  them,  was  in  the  reading  of  the  same  in  said 
papers  after  the  same  had  been  published. 
Deny  that  the  said  articles,  or  the  said  cartoon, 
or  acy  or  either  of  them,  reflect  upon  the  in- 
tegrity and  good  faith  of  said  court;  and  aver 
that  they  were  not  devised,  intended  or  calcu- 
lated to  hold  up  to  public  opprobrium  one  or 
any  of  the  judges  of  said  court  Denv  that 
the  effect  of  said  publications  or  any  of  them 
was  or  is  prejudicial  to  the  merits  of  any  cause 
then  pending  before  said  court,  or  to  prejudice 
the  public  in  regard  thereto,  or  that  the  same, 
or  any  of  them,  were  intended  to  obstruct  the 
administration  of  justice.  8uct?L  These  re- 
spondents aver  that  they  have  not,  nor  has  any  of 
them,  been  guiltjr  of  disorderly,  contemptuous 
or  insolent  behavior  in  the  presence  of  said  court 
or  in  chambers,  or  towards  any  referee  or  arbi- 
trator, tending  to  interrupt  the  course  of  a  trial, 
reference  or  arbitration  or  other  proceeding. 
They  aver  that  they  have  not  been  guilty  of 
disobedience  to  any  lawful  writ,  order,  rule  or 
process  issued  by  said  court,  or  anv  judge 
thereof,  in  chambers  or  otherwise;  that  they 
have  not  been  guilty  of  disobedience  of  any 
subpena,  or  in  any  manner  refused  to  obey  any 
order  of  the  court,  or  of  any  judge  thereof; 
that  said  respondents  nor  either  of  them  have 
rescued  any  person  or  property  in  the  custody 
of  any  officer,  by  virtue  of  anv  process  of  said 
court,  or  of  the  judge  thereof,  nor  have  they 
or  either  of  them  been  guilty  of  a  breach  of  the 
peace,  or  of  boisterous  conduct,  or  of  violent 
disturbance  in  the  presence  of  the  court,  or  in 
its  immediate  vicinity,  tending  to  interrupt  the 
course  of  a  trial  or  judicial  proceedings,  and 
that  they  have  not  been  guilty  of  any  conduct 
calculated  to  retard  the  due  administration  of 
justice.  Seventh.  And  these  respondents  fur- 
ther answering  say  that  a  fair  construction  of 
said  articles,  or  any  of  them,  will  not  warrant 
an  inference  of  any  imputation  or  charge 
against  the  good  faith  and  integrity  of  said 
court,  or  of  any  of  the  judges  thereof,  and  that 
Ihev  nor  either  of  them  were  so  designed. 
Eighth.  And  said  respondents  further  say  and 
insist  that  they  had,  and  still  have,  the  right  as 
editors,  managers  and  publishers  of  said  paper, 
to  examine,  criticise,  comment  upon  or  con- 
demn publicly  in  said  newspaper  the  proceed- 
ings of  any  and  every  department  of  the  gov- 
ernment of  this  State,  and  that  they  are  not  re- 
sponsible for  the  truth  in  such  publications, 
nor  for  the  motives  with  which  they  were  or 
are  made,  by  summary  process  for  contempt: 
and  that  under  the  Constitution  of  the  State  of 
Colorado,  which  guarantees  to  the  citizen  free- 
dom of  speech,  and  the  right  to  write  and  pub- 
lish whatever  he  will  on  any  subject,  these  re- 
spondents, not  being  moved  by  any  of  the  mat- 
ters charged  in  saidf  affidavit,  as  the  same  are 
therein  stated  and  set  forth,  but  with  the  pur- 
pose of  advancing,  if  possible,  the  due  admin- 
istration of  the  laws  in  the  matters  in  contro 
versy,  published  the  said  articles  as  they  law- 
fully might  And  these  respondents  further 
say  that  no  disrespect  was  intended  by  said 
articles  to  said  court,  or  any  judge  thereof, 
and  that  a  fair  construction  thereof  will  not 
warrant  an  inference  to  that  effect,  but  that 
the  same  were  written  and  published  with  the 
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just,  proper  and  legal  motives  afores^afd,  and 
concerning  an  act  of  a  judge  already  per- 
formed." 

The  matter  was  thereafter  heard  by  the  court 
upon  the  foregoing  affidavit  and  answer.  This 
hearing  resulted  in  the  discharge  of  the  defend- 
ant Hill;  but  the  defendants  Cooper  and  Staple- 
ton,  plaintiffs  in  error,  were  adjudged  guilty 
of  contempt  of  court,  and  sentenced  to  pay  a 
fine  of  $300  each  therefor.  To  review  the 
judgment  of  the  district  court  plaintiffs  in 
error  bring  the  proceeding  before  this  court  by 
writ  of  error. 

Mr.  Li.  B.  France*  for  plaintiffs  in  error: 

The  Statute  under  which  relator  proceed- 
ed (Laws  1887,  p.  188  et  geq.)  is  penal  and 
nothing  may  be  taken  by  intendment.  It  is 
incum^nt  upon  the  partv  complaining  to  show 
a  case  in  point  of  jurisdiction  within  the  law. 

Batchdder  v.  Moore,  42  Cal.  418;  Re  Buck- 
ley,  69  Cal.  1;  Sedgwick,  Stat,  and  Const. 
Law,  p.  299;  Boe  v.  ban  Franctico  City  d  Co. 
60  Cal.  93. 

Statutes  such  as  ours,  which  seem  broad 
enough  to  cover  any  possible  emergency,  have 
been  treated  by  courts  of  eminent  learning  as 
limitations  upon  the  common -law  powers  of 
courts  in  questions  of  contempt. 

Stuart  V.  People,  4  111.  405,  406;  PeopU  ▼. 
Wilson,  64  El.  208;  SUn-ey  v.  People,  79  III.  60; 
OaUand  v.  Oalland,  44  Cal.  478;  Dunham  v. 
State,  6  Iowa,  245;  Ex  parte  Hiekey,  4  Smedes 
&  M.  751. 

Even  libelous  articles  published  concerning 
a  judge  do  not  constitute  a  contempt  for  which 
the  arbitrary  power  of  the  court  maybe  in- 
voked and  summary  punishment  imposed. 

People  V.  Few,  2  Johns.  290;  Dmhamy.  8taU 
and  Ex  parte  Hiekey,  supra. 

The  district-court  judge  erred  in  directing  a 
habeas  corpus  upon  the  application  of  the  re- 
lator. 

This  court  even  could  not  examine  the  pro- 
ceeding of  the  criminal  court  upon  habeas  corw 
pus. 

Ex  parte  Be^d,  100  U.  S.  23  (25  L.  ed.  689); 
Ex  parte  Watkins,  28  U.  8.  8  Pet  193-203  (7 
L.  ed.  650.  653). 

The  judgment  of  a  court  of  competent  Juris- 
diction upon  a  matter  within  that  jurisdiction 
cannot  be  collaterally  impeached.  Neverthe- 
less, this  is  what  the  judge  of  the  district  court 
undertook  when  he  ordered  the  issuance  of  the 
writ. 

Phillips  V.  Welch,  12  Nev.  164;  Ex  parU 
Kearney,  20  U.  S.  7  Wheat.  38  (5  L.  ed.  891); 
Ex  parte  Maulsby,  13  Md.  625,  appendix. 

The  articles  complained  of  could  not  have 
hindered  the  due  administration  of  justice  of 
which  the  relator  complains  because  the  dis- 
trict court  could  have  pursued  but  one  course 
if  it  had  gone  into  an  examination  upon  the 
return  of  the  writ,  to  wit,  to  remand  Wyatt 
to  jail. 

Peo'nle  v.  Casseln,  6  Hill,  167;  Ex  parte  Rear" 
ney,  20  U.  S.  7  Wheat.  42,  43  (5  L.  ed.  392); 
/?/'  Cohen,  5  Cal.  494;  Ex  parte  Perkins,  \^Cb\. 
60;  Ex  parte  McCuUmigh,  85  Cal.  97;  Ex  parte 
Smith,  53  Cal.  204;  Ex  parte  Cohn,  55  Cal.  193; 
Clark  V.  People,  1  111.  266;  People  v.  Pirfen- 
brink,  96  HI  68;  Rdbb  v,  McDonald,  29  Iowa, 
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830;  State  ▼.  Fafftn,  28  La.  Ann.  887;  Be  Wood, 
30  La.  Ann.  672;  Ex  parte  Idaultby,  18  Md. 
626.  appendix;  Be  Biuell,  40  Mich.  Q3;JExparte 
Adams,  25  Miss.  888;  8/iattuek  v.  State,  51 
Miss.  50;  Phillips  v.  Wekh,  supra:  State  ▼. 
Toiofe,  42  N.  H.  640;  Pmin  v.  Messinger,  1 
Yeales,  2;  Williamson's  Oase,2&  Pa.  9;  5tote 
V.  Oalhway,  5  Coldw.  826;  F»to«  v.  Burton, 
27  Vt.  66;  iTewe  v.  Denver,  10  Colo.  112;  Com. 
V.  Garrigues,  28  Pa.  9;  McConnell  v.  /Stefo.  46 
Ind.  298;  Code,  Laws  1887,  §  448,  p.  219;  B<>yer 
V.  Suieet,  4  Dl.  120. 

Messrs,  Wolcott  ft  Vaile,  H.  Riddle  and 
Samuel  W.  Jones*  Atty-Oen.,  for  defendant 
in  error: 

The  action  of  Judge  Stuart  was  in  all  re- 
spects correct.  It  was  his  duty  to  issue  the 
writ  upon  application  made  therefor. 

Qen.  Stat.  p.  583. 

It  was  within  his  discretion  to  admit  the  pe- 
titioner to  bail. 

Hurd,  Habeas  Corpus,  824  and  citations; 
Bronker's  Case,  Style,  16;  Bex  v.  Bethel,  6  Mod. 
22;  State  v.  White,  T.  U.  P.  Charlt  128. 

The  publications  constituted  a  gross  con- 
tempt of  court  deserving  severe  punishment: 
(1)  because  of  their  reflections  upon  the  court 
and  the  judge  thereof  in  reference  to  a  suit 
then  pending  and  not  yet  determined;  (2)  be- 
cause of  theur  charging  perjury  upon  the  peti- 
tioner Wyatt,  whose  rights  were  to  be  deter- 
mined in  the  action  then  pending,  and  which 
bad  not  yet  been  decided. 

Hughes  v.  People,  5  Colo.  486.  446,  461,  et 
s^,;  State  v.  Frew,  24  W.  Va.  416;  People  v. 
Wilson,  64  111.  195,  208;  Territory  v.  Idui-ray, 
7  Mont.  251;  BtaUY,  Morrill,  16  Ark.  384.402, 
407,  410.  4:11;  Be  Sturoe,  48  N.  H.  428,  432; 
Bespublica  v,  Oswald,  1  U.  8.  1  Dall.  819,  826, 
326  (1  L.  ed.  155,  168.  159);  Bayard  v.  Pass- 
more,  8  Yeates,  488;  Com.  v.  Dandridge,  2  Va. 
Cas.  408,  429;  2  Bishop,  Cr.  L.  §  259;  Case  of 
Bakes  and  Mrs,  Bead,  2  Atk.  472;  FelMn  v. 
Herbert,  10  Jur.  N.  S.  62;  Bex  v.  Almon, 
Wilmot's  Notes.  243,  246,  247,  265.  256,  265; 
Onslow's  and  Whalley's  Case,  L.  R.  9  Q.  B.  219; 
Beg.  v.  Skipworth,  12  Cox,  Or.  Cas.  871. 

Haytf  J.,  delivered  the  opinion  of  the 
court: 

The  sentence  being  for  contempt,  our  right 
to  review  the  action  of  the  court  below  is  chal- 
lenged in  consequence  of  the  following  provis- 
ion of  the  Statute:  "The  judgment  and  orders 
of  the  court  or  judge  made  in  cases  of  contempt 
shall  be  final  and  conclusive."  S^tion  860, 
Civil  Code  1888. 

While  we  cannot  place  such  a  construction 
upon  the  language  of  the  Act  as  would  render 
the  Statute  meaningless,  it  would,  on  the  con- 
traiT,  be  absurd  tos\ippose  that  every  order 
made  by  a  court  or  judge  in  cases  of  contempt 
would  be  beyond  review  and  binding,  whether 
the  court  had  jurisdiction  or  whether  it  had 
not. 

A  brief  review  of  the  law  as  it  was  prior  to 
the  adoption  of  this  provision  will  aid  us  in 
determining  its  meaning.  "We  shall  never 
know,"  said  Lord  Coke,  "the  true  reason  of  the 
interpretation  of  the  statutes,  if  we  know  not 
what  the  law  was  before  the  making  of  them." 

At  common  law  judgments  of  the  superior 
courts  of  record  in  matters  of  contempt  were 
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final,  and  not  revisable  in  any  other  court  upon 
appeal  or  writ  of  error,  but  upon  a  habeas  cor- 
pus the  defendant  was  en  titled  to  be  discharged, 
if  in  commitment  under  a  sentence  absolutely 
void  for  the  want  of  jurisdiction  in  the  court 
rendering  the  same. 

In  this  country,  in  tbe  absence  of  statute,  it 
has  been  decided  that  no  appeal  or  writ  of  er- 
ror would  lie  to  a  judgment  for  contempt;  but 
it  has  been  held  that  the  remedy  by  prohibi- 
tion might  be  resorted  to  in  case  the  court  was 
about  to  exceed  its  jurisdiction,  and  also  that 
a  judgment  in  contempt,  rendered  without  ju* 
risdiction,  might  be  set  aside  upon  certiorari; 
or,  if  the  defendant  was  in  custody  upon  such 
judgment,  he  might  be  discharged  upon  habeas 
corpus.  And  by  statute  in  some  States  the  ad- 
ditional remedies  by  appeal  and  error  have 
been  given.  The  tendency  of  the  American 
courts  has.  however,  been  to  limit  the  investi- 
gation, even  upon  appeal,  to  errors  of  law  only, 
and  generally  to  the  jurisdiction  of  the  court 
Rap.  Contempt,  §  149. 

Thus  it  will  be  seen  that  contempt  orders 
and  judgments  are  not  ordinarily  revisable  for 
mere  error,  but  may  be  set  aside  for  want  of 
jurisdiction  of  the  court  over  the  subject  mat- 
ter, over  the  defendant,  or  to  render  the  par- 
ticular judgment  or  order  complained  of.  Rap. 
Contempt,  fc^  141  et  seq.;  Ex  parte  Beed,  100  U. 
8.  18-23  [25  L.  ed.  688,  639];  Hayne,  New 
Trials,  §§  98-198;  2  Bishop,  Cr.  L.  §  268;  Vilas 
V.  Burton,  27  Vt.  66;  Pe(^e  v.  KeUy,  24  N.  Y. 
74;  Ex  parte  Adams,  25  Miss.  888;  Phillips  v. 
Welcit,  12  Nev.  158;  State  v.  Galloway,  6  Coldw. 
(Tenn.)  887. 

Bishop,  in  the  section  cited  supra,  says:  "It 
is  not  within  the  plan  of  this  volume  to  discuss 
questions  of  practice;  yet  it  may  be  observed 
that  the  very  nature  of  a  contempt  compels  the 
court  against  which  it  is  committed  to  proceed 
against  it.  and,  if  the  court  has  jurisdiction, 
precludes  any  other  superior  tribunal  from  tak- 
ing cognizance  of  it,  whether  directly  or  on  ap- 
peal or  otherwise.  Under  peculiar  provisions 
of  law,  however,  in  some  of  the  States,  and  the 
pressure  of  modem  opinions,  the  superior 
courts  do  in  a  measure,  not  fully,  correct  errors 
of  the  inferior  ones  in  this  matter." 

In  Vilas  v.  Burton,  supra,  it  is  said:  "The 
English  courts  have  always  held  that  proceed- 
ings for  contempt  in  one  court,  where  the 
court  has  jurisdiction  of  the  subject  matter  and 
of  the  parties,  are  not  revisable  in  any  other 
court.  .  .  .  And  no  cases  are  brought  to 
light  where  such  proceedings  in  the  superior 
court  have  ordinarily  been  held  revisable.  un- 
less where  the  proceedings  were  so  irregular  as 
to  be  against  law,  and  to  give  the  court  no 
proper  jurisdiction." 

Upon  an  application  to  discharge  a  party 
committed  for  contempt  upon  habeas  corpus, 
the  Supreme  Court  of  New  York  in  Peopie  v. 
Kelly,  supra,  said  :  "The  question  whether 
the  alleged  offender  really  committed  the  act 
charged  will  be  conclusively  determined  by 
the  order  or  judgment  of  the  court;  and  so 
with  equivocal  acts,  which  may  be  culpable  or 
innocent,  according  to  the  circumstances;  but 
where  the  act  is  necessarily  innocent  or  justifi- 
able, it  would  be  preposterous  to  hold  it  a 
cause  of  imprisonment.^' 

In  Phillips  y.  Welch,  supra,  it  was  held  that 
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the  review  must  be  limited-  to  the  question  of ' 
jurisdiction,  and  that  no  error  of  law  or  fact 
not  jurisdictional  in  character  could  be  consid- 
ered; and  this  is  in  harmony  with  the  current 
of  decisions  in  California.  In  a  few  cases  ap- 
peals from  contempt  judgments  have  been  al- 
lowed in  that  State,  but  even  upon  appeal  the 
inquiry  has  been  confined  to  the  question  of 
the  jurisdiction  of  the  court  entering  the  judg- 
ment. While  decisions  may  be  found  sanc- 
tioning the  extension  of  the  review  beyond  the 
question  of  jurisdiction,  such  decisions  have 
usually  been  based  upon  statutory  provisions 
authorizing  the  extension,  and  our  conclusion, 
from  the  authorities,  is  that  the  code  provision 
quoted  has  no  reference  to  the  mode  of  review, 
whether  by  writ  of  error  or  otherwise;  but  that 
it  must  be  construed  as  a  limitation  upon  the 
authority  of  this  court  in  contempt  proceed- 
ings to  extend  its  inquiry  beyond  the  question 
of  the  jurisdiction  of  the  court  below.  Hayne, 
I^ew  Trials,  iupra;  Ex  parte  Perkim,  18  Cal. 
60;  PeopU  v.  &Neih  47  Cal.  109;  Roe  v.  San 
Francisco  City  db  County  Superior  Court,  60 
Cal.  98. 

When  an  affidavit  is  presented  as  the  basis  of 
a  proceeding  for  contempt,  the  court  must,  in 
the  first  instance,  examine  the  same,  and  if  the 
facts  presented  do  not  show  that  a  contempt 
has  been  committed,  the  court  will  be  without 
jurisdiction  to  proceed;  but  if  the  facts  are  suf- 
ficient the  court  may  take  jurisdiction,  and  its 
subsequent  orders  will  not  be  reviewed  for 
mere  error.  We  are  not  to  be  understood,  how- 
ever, as  saying  that  a  court,  after  once  acquir- 
ing jurisdiction,  might  not  so  far  depart  from 
the  forms  prescribed  bylaw  in  the  subsequent 
proceedings  as  to  exceed  its  jurisdiction,  and 
thus  vitiate  its  judgment.  The  practice  of 
bringing  up  for  the  consideration  of  this  court 
contempt  proceedings  by  writ  of  error  from  the 
final  judgment  has  been  followed  for  many 

fears,  and  we  are  not  now  disposed  to  consider 
avorably  objections  thereto.  In  some  instan- 
ces the  facts  necessary  for  the  information  of 
the  court,  to  enable  it  to  determine  the  ques- 
tion of  jurisdiction  in  reference  to  a  particular 
cause,  do  not  appear  upon  the  record  proper, 
and  in  such  cases  the  writ  of  error  is  peculiarly 
appropriate.  Aside  from  this,  there  is  no  au- 
thority given  this  court  hy  statute  to  require 
bond  pending  a  determination  of  cases  upon 
certiorari,  while,  to  enable  the  defendant  to  sue 
out  a  writ  of  habeas  corpus,  he  must  be  actu- 
ally in  custodv  at  the  time.  The  remedy  by 
writ  of  error,  however,  as  we  have  it,  has  been 
found  ample  to  meet  all  cases,  as  it  furnishes  a 
remedy  when  either  of  ^the  other  writs  might 
have  been  resorted  to.  These  are  additional 
reasons  in  favor  of  this  mode  of  review,  as  in 
this  State  no  appeal  will  lie  from  judgments  in 
contempt  cases.  But  the  review  upon  tbe  writ 
cannot  be  extended  further  than  an  inquiry  in- 
to the  jurisdiction  of  the  lower  court.  People 
V.  Lake  County  Diet,  Court,  6  Colo.  534;  Tel- 
ler V.  PeopU,  7  Colo.  451;  People  v.  CJS'eil,  47 
Cal.  109;  Romeyn  v.  CaplU,  17  Mich.  455. 

Was  the  district  court  justified,  under  the 
law,  in  holding  the  acts  set  forth  in  the  affida- 
vit, upon  which  the  contempt  proceedings  were 
founded  in  the  present  instance,  sufficient  to 
constitute  a  contempt  of  court?  Contempts  are 
of  two  kinds:  direct,  t.  e,,  such  as  are  oommit- 
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ted  in  the  immediate  view  and  presence  of  the 
court  or  judge  at  chambers;  consequential,  or, 
as  they  are  now  usually  termed,  constructive, 
contemi)ts,  «*.  0.,  such  as  are  committed  outside 
of  the  view  and  presence  of  the  court  or  judge 
at  chambers.  The  acts  here  complained  of  be- 
long to  the  latter  class,  if  to  either.  They  con- 
sist of  the  publication  in  a  newspaper,  of  gen- 
eral circulation  in  the  place  where  the  court 
was  being  held,  of  such  articles  in  reference  to 
a  cause  pending  as  were  calculated  to  interfere 
with  the  due  administration  of  justice,  as  it  is 
said.  It  is  admitted  that  hj  the  common  law 
such  acts  were  held  to  constitute  a  contempt  of 
court;  but  respondents  challen^  the  authority 
of  the  court,  under  our  Constitution  and  stat- 
utes,  to  punish,  as  for  a  contempt,  any  publi* 
cation  not  made  in  the  presence  of  the  courts 
whatever  be  the  language  used.  In  support  of 
this  position  the  following  cases  are  cited: 
Stuart  V.  People,  4  111.  405,  406;  People  v.  WiU 
9on,  64  HI.  20B;  QaUand  v.  GaUand,  44  Cal. 
478;  Dunham  v.  State,  6  Iowa,  245;  Ex  parts 
Hiekey,  4  Smedes  &  M.  751;  Storey  v.  People^ 
79  ni.  60. 

The  first  four  of  these  cases  are  cited  for  the 
purpose  only  of  showing  that  statutes  such  as 
ours  must  be  treated  as  a  limitation  upcm  the 
common-law  powers  of  the  court  in  matters  of 
contempt,  and  while  the  opinions  are  from 
courts  of  eminent  authority  and  learning,  the 
doctrine  announced  is  not  only  contrary  to  the 
weight  of  authority,  but  the  question  is  stare 
decisis  with  us. 

In  the  case  of  Hughes  v.  People,  5  Colo.  445, 
it  was  expressly  decided  that  the  Statute  of  this 
State  was  not  a  limitation  upon  the  power  of 
the  courts  to  punish  for  contempts.  This  is  in' 
accordance  with  a  long  line  of  adjudicated 
cases,  and  we  see  no  reason  to  change  the  con- 
clusion then  reached.  The  decision  in  the 
Hughes  Com  is  commented  upon  and  followed 
in  the  recent  case  of  State  v.  Frew,  84  W.  Va. 
416,  where  the  authorities  are  collated  and  re- 
viewed. 

While  the  Le^lature  in  this  State  may  in- 
crease or  diminish  the  number  of  judicial  dis- 
tricts, tbe  district  court  itself  is  created,  and  its 
jurisdiction  fixed,  by  the  Constitution.  By 
the  express  letter  of  that  instrument  it  is  given 
*  'ori^nal  jurisdiction  of  all  causes  both  at  law 
and  m  equity."    Const,  art.  6,  g  11. 

The  authority  of  the  legislative  department 
of  the  government  to  take  away  the  inherent 
power  of  such  a  court  to  punish  for  contempts 
was  doubted  in  Ex  parte  Robinson,  86  U.  S.  19 
Wall.  505  [22  L.  ed.  2051,  and  expressly  denied 
in  the  following  cases:  State  y.MarriU,  16  Ark* 
408;  State  v.  I^rev),  supra. 

The  power  of  the  Legislature  over  the  sub- 
ject is  not,  however,  here  in  question,  as  we 
can  find  nothing  in  the  statutes  which  can  be 
considered  an  attempt  to  take  away  such  au- 
thority from  the  district  courts  of  this  State. 

The  other  two  cases  cited  by  counsel  for  re- 
spondents, viz. :  Ex  parte  Hickey  and  Slorey  v. 
People,  deny  the  authority  of  the  courts  to 
pjunish,  as  for  a  contempt,  the  writers  or  pub- 
lishers of  newspapers  responsible  for  articles 
appearing  in  the  columns  of  such  papers,  on 
account  of  the  constitutional  provision  in  their 
respective  States  guaranteeing  tbe  freedom  of 
speech  and  of  the  press.     Hence,  it  is  argued 
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in  this  case  that  the  Jud^^ent  of  the  conrt  be- 
low is  contrary  to  both  the  spirit  and  letter  of 
section  10,  article  2,  of  our  State  Constitution, 
"that  no  law  shall  be  passed  irapairiner  the  free- 
dom of  speech;  that  every  person  shall  be  free 
to  speak,  write  or  publish  whatever  he  will  on 
any  subject,  being  responsible  for  all  the  abuse 
of  that  liberty;  and  that  in  all  suits  and  prose- 
cutions for  libel  the  truth  thereof  may  be  given 
in  evidence,  and  the  jury,  under  the  direction 
tof  the  court,  shall  determine  the  law  and  the 
fact." 

In  the  case  of  Ex  parte  Eickey,  mpra,  the 
alleged  contempt  consisted  in  the  publication 
of  a  certain  newspaper  article  severely  censur- 
ing the  judge  of  that  court  for  admitting  a  de- 
fendant charged  with  murder  to  bail.  It  was 
in  reference  to  an  act  fullv  performed,  al- 
though the  trial  of  the  defendant  upon  the  In- 
dictment had  not  yet  been  called.  The  pub- 
lifiher,  having  been  sentenced  as  for  a  contempt 
of  court,  and  committed  to  jail,  obtained  a  writ 
of  habeas  corpus  from  one  of  tbe  judges  of  the 
supreme  court.  The  judge,  in  discharging  the 
petitioner  from  custody,  used  this  language: 
"Our  Constitution  has  declared  that  'everv 
citizen  may  freely  speak,  write  and  publish  his 
sentiments  on  all  subjects,  being  responsible 
for  the  abuse  of  that  liberty.'  Article  1,  §  6. 
The  reflections  of  the  petitioner  upon  the  cir- 
cuit judge  of  Warren  County,  as  set  forth  in 
the  petition  complained  of,  when  judired  bv 
the  practice  and  assumptions  of  the  English 
and  some  of  the  American  courts,  constitute  an 
undoubted  contempt  of  an  aggravated  char- 
acter, but  when  passed  through  the  crucible  of 
our  State  Constitution,  instend  of  a  contempt 
of  court,  they  become  a  mere  libel  on  the  func- 
tionary, and  subject  only  to  the  punishment 
prescribed  by  law  for  the  latter  offense."  This 
was  the  opinion  of  a  single  judge. 

Afterwards,  however,  in  another  case  in  the 
same  State,  the  supreme  court  u|K)n  appeal 
held:  **The  right  of  punishing  contempts  by 
summary  conviction  is  a  necessary  attribute  of 
judicial  power,  inherent  in  all  courts  of  justice 
from  the  very  nature  of  their  organization,  and 
essential  to  their  existence  and  protection,  and 
to  the  due  administration  of  justice.  It  is  a 
trust  given  to  the  courts,  not  for  themselves, 
but  for  the  people,  whose  laws  they  enforce, 
and  whose  authority  they  exercise;  and  each 
court  has  the  power  for  itself  Anally  to  adju- 
dicate and  punish  contempts  without  interfer- 
ence from  any  other.  The  right  to  punish  for 
contempts  extends  not  only  to  acts  which  di- 
rectly and  openly  insult  or  resist  the  powers  of 
the  court  or  the  persons  of  the  judges,  but  to 
indirect  and  constructive  contempts,  wbicli  ob- 
struct the  process  and  degrade  the  authority  of 
tbe  court.''     Watwn  v.  WiUiama,  86  Miss.  831. 

In  the  case  of  &0T€y  v.  People,  svpra,  the 
language  complained  of  was  in  reference  to 
acts  of  the  grand  lury  fully  completed,  as  was 
expressly  declared  in  the  opinion  of  the  court: 
'*  We  do  not  understand  the  articles  as  having  a 
tendency  directly  to  impede,  embarrass  or  ob- 
struct the  grand  jury  in  the  discharge  of  any 
of  its  duties  remaining  to  be  discharged  after 
the  publications  were  made.  Ko  allusion  is 
made  to  any  matter  upon  which  the  members 
were  thereafter  to  act,  and  there  could  there- 
fore, of  necessity,  be  no  attempt  to  interfere 
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with  the  exerofse  of  tbefr  free  and  unbiased 
judgments  as  to  such  mattei-s."  Tbe  court, 
however,  said,  in  speaking  of  a  constitutional 
provision  similar  to  the  one  we  have  in  this 
State:  "This  language,  plain  and  explicit  as  it 
is,  cannot  be  held  to  have  no  application  to 
courts,  or  those  by  whom  they  are  cond acted. 
The  judiciary  is  elective,  and  the  Jurors,  al- 
though appointed,  are,  in  general,  appointed 
by  a  board  whose  members  are  elected  by  pap- 
ular  vote.  There  is  therefore  the  same  respon- 
sibility, in  theory,  in  tbe  judicial  department 
that  exists  in  the  legislative  and  executive  de- 
partments to  the  people,  for  the  diligent  and 
laitbful  discharge  of  all  duties  enjoined  on  it; 
and  the  same  necessity  exists  for  public  infor- 
mation  with  regard  to  the  conduct  and  char- 
acter of  those  intrusted  to  discharire  those 
duties,  in  order  that  the  elective  ffanchM 
shall  be  intelligibly  exercised,  as  obtains  io 
regard  to  the  other  departments  of  the  govern- 
ment. When  it  is  conceded  that  the  guaranty 
of  this  clause  of  the  Constitution  extends  lo 
words  spoken  or  published  in  regard  to  judicial 
conduct  and  character,  it  would  seem  neces- 
sarily to  follow  that  the  defendant  has  the  ri^iit 
to  make  a  defense  which  can  only  be  properly 
tried  by  a  jury,  and  which  the  judge  of  a 
court,  especially  if  he  is  himself  tbe  subject  of 
the  publication,  is  unfitted  to  try." 

Prior  to  and  at  the  time  of  tbe  adoption  of 
these  constitutional  provisions,  courts  had  ai 
common  law  the  undoubted  authority  to  pun- 
ish summarily,  without  a  trial  by  jury,  both 
constructive  and  direct  contempt.  And  it  is 
difficult  to  see  how  the  provisions  in  reference 
to  jury  trials  in  suits  and  prosecutions  for  libel 
can  he  so  construed  as  to  either  extend  this 
right  to  contempt  proceedings,  or  to  support 
the  argument  that,  as  jury  trials  are  not  al- 
lowed in  matters  of  coote'mpt,  therefore  the 
Constitution  takes  away  the  power  to  punish 
as  for  a  contempt  for  matters  spoken,  written 
or  published  beyond  tbe  immediate  view  or 
presence  of  the  court,  iQUiough  presenting  no 
barrier  to  summary  punishment  for  direct  con- 
tempts. No  court  has  ever  yet  held  that  the 
right  of  trial  by  jury  extends  to  contempt  pro- 
clings,  and  to  so  decide  would  defeat  the 
very  object  of  the  power.  So  to  hold  would 
place  it  in  the  power  of  a  Ticious  person  so  to 
conduct  himself  as  to  prevent  any  kind  of  a 
trial.  As  we  have  seen,  the  power  to  punish 
summarily  for  contempts  is  essential  to  the 
very  existence  of  the  courts  (Cooley,  Const* 
Lim.  p.  390,  note  S);  and  if  the  framers  of  our 
Constitution  desired  either  to  take  away  such 
power,  or  to  abridge  its  exercise,  we  have  no 
doubt  that  such  intention  would  have  been  ex- 
pressed in  language  that  could  not  have  been 
misunderstood.  Similar  constitutional  provis- 
ions in  reference  to  freedom  of  speech  and  of 
the  press  exist  in  almost  every  State  of  the 
Union,  and  we  know  of  no  other  State  where 
the  court  of  last  resort  has  arrived  at  a  result 
similar  to  that  reached  by  the  Supreme  Court 
of  Illinois  in  the  case  of  8toreif  ▼.  People,  m*- 
pra.  On  the  other  hand,  in  several  of  the 
States  a  different  conclusion  has  been  reached, 
and  the  authority  of  the  courts  to  punish  sum- 
marily, as  for  a  contempt,  parties  publiahing 
articles  in  reference  to  causes  pending,  when 
such  publications  tend  to  corrupt  or  embarrass 
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<he  administration  of  Justice,  baa  been  expressly 
\iphe1d,  notwithstanding  the  existence  of  such 
<;onslitutional  provisioDS.  State  v.  Morrill, 
^ipra;  Myers  v.  StaU,  21  Ohio  L.  J.  404: 
BtaU  ▼.  Frew,  supra;  Be  Sturoe,  48  N.  H.  428; 
2  Bishop,  Cr.  L.  §  259. 

In  State  v.  Man-iU,  eupra,  the  court  said: 
"The  counsel  for  the  defense  supposed  that  the 
power  of  the  courts  to  punish,  as  for  contempt, 
tlie  publication  of  libels  upon  their  proceed- 
ings, was  cut  off  by  the  seventh  section  of  the 
Ciil  of  Kii^hts,  which  is  in  these  words:  'That 
printing-preases  shall  be  free  to  every  i)erson, 
And  no  law  shaU  ever  be  made  to  restrain  the 
rights  thereof.  The  fiee  communication  of 
thoughts  and  opinions  is  one  of  the  invaluable 
rights  of  man,  and  every  citizen  may  freely 
«peak,  write  and  print  on  any  subject,  being 
responsible  for  the  abuse  of  that  liberty.'  The 
last  clause  of  the  section,  'being  responsible  for 
the  abuse  of  that  libertv/  is  an  answer  to  the 
argument  of  the  learned  counsel.  It  is  a  well- 
known  fact  that  the  bench  and  the  bar  have 
been,  in  this  and  all  other  countries  where  tlic 
Jaw  has  existed  as  a  distinct  profession,  the 
ablest  and  most  zealous  advocates  of  liberal 
insf itutions,  the  freedom  of  conscience,  and  the 
liberty  of  the  press;  and  none  have  guarded 
more  watchfully  the  encroachments  of  power 
on  the  one  hand,  or  deprecated  more  earnestly 
tendencies  to  lawless  anarchy  and  liceotiousoess 
on  the  other.  The  freedom  of  the  press,  there- 
fore, has  nothing  to  fear  from  the  bench  in  this 
State.  No  attempt  has  ever  been  made,  and 
•we  may  venture  to  say  never  will  be,  to  in- 
terfere with  its  legitimate  province  on  the 
part  of  the  judiciary  by  the  exercise  of  the 
power  to  punish  contempts.  The  object  of 
the  clause  in  the  Bill  of  Rights  above  quoted  is 
.  known  to  every  well-informed  man.  Although 
the  press  is  now  almost  as  free  in  England  as  it 
jfl  in  this  country,  yet  the  time  was,  m  bygone 
ages,  when  the  ministers  of  the  Crown  pos- 
sessed the  power  to  lav  their  hand  upon  it  and 
bush  its  voice  when  deemed  necessary  to  sub- 
cerve  political  purposes.  A  similar  clause  has 
been  inserted  in  all  the  American  Constitu- 
tions to  guard  the  press  against  the  trammels 
of  political  power,  and  secure  to  the  whole  peo- 
ple a  full  and  free  discussion  of  public  affairs." 

The  latest  decision  that  we  have  been  able 
to  find  upon  the  subject  is  from  the  Supreme 
Court  of  the  State  of  Ohio  in  the  case  of  Myers 
V.  St4ite,  supra  (1889).  The  facts  in  the  case 
"were  in  some  respects  similar  to  those  in  the 
case  at  bar.  The  plaintiff  in  error,  Myers,  a 
newspaper  correspondent,  having  been  indicted 
by  the  grand  jury,  wrote  and  caused  to  be  pub- 
lished m  a  Cincinnati  daUy  paper,  having  a 
general  circulation  in  the  place  where  the 
court  was  being  held,  and  while  the  case  was 
fltill  pending,  an  article  charging  that  the  grand 
jury  finding  the  indictment  was  called  by  the 
presiding  judge  "for  a  special  partisan  pur- 
pose/' and  "never  honestly  drawn  from  the 
box;"  that  the  grand  jury  was  packed  by  the  pre- 
fiiding  judge,  co-operating  with  the  clerk,  and 
that  the  writer  had  been  by  this  method  in- 
dicted "by  rascally  and  infamous  metho<ls;" 
and  the  court  said:  "The  article  was  a  libel 
npon  the  presiding  judge,  but  that  alone  did 
sot  form  the  baas  of  the  information.  The 
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intention  of  the  publication  was  to  insult  and 
intimidate  the  judge,  degrade  the  court,  de- 
stroy its  power  and  influence,  and  thus  to  brinff 
it  into  contempt;  to  inflame  the  prejudices  of 
the  people  against  it;  to  lead  them  to  believe 
that  the  trial  then  being  conducted  was  a  farce 
and  an  outrage,  which  had  its  foundation  in 
fraud  and  wrong  on  the  part  of  the  judge  and 
other  officers  of  the  court,  and,  if  communi- 
cated to  the  jury,  to  prejudice  their  minds  and 
thus  prevent  a  fair  and  impartial  trial.  Be- 
sides, the  tendency  was,  when  read  by  the 
judge,  to  produce  irritation,  and,  to  a  greater 
or  less  extent,  render  him  less  capable  of  exer- 
cising a  clear  and  impartial  judgment.  It 
therefore  tended  directly  to  obstruct  the  ad- 
ministration .of  justice  in  reference  to  the  case 
on  trial,  and  its  publication  was  a  contempt  of 
court  The  fact  that,  before  its  publication,  a 
professional  opinion  was  given  that  the  publi- 
cation would  not  be  a  contempt,  does  not 
change  the  essential  character  of  the  defama- 
tory article,  nor  relieve  the  respondent  of  re- 
sponsibility for  its  origin  and  dissemination." 

In  State  v.  Prew,  ^i^ra  (1884),  the  defendants 
were  punished  as  for  a  contempt  of  court  for 
the  publication  of  a  libel  upon  the  court  and 
judges,  the  publication  having  been  made  in 
the  city  where  the  supreme  court  was  sitting, 
and  in  reference  to  a  cause  then  pending  and 
undetermined  in  said  court  The  court,  after 
a  careful  review  and  analysis  of  the  authori- 
ties, said:  "In  every  aspect  of  the  case  the  pub- 
lication is  clearly  a  contempt  of  this  court. 
Can  such  a  publication  be  palliated  or  excused  7 
Far  be  it  from  us  to  take  away  the  liberty  of 
the  press,  or  in  the  slighest  degree  to  interfere 
with  its  rights.  The  good  of  society  and  of 
government  demands  that  the  largest  liberty 
should  be  accorded  the  press,  which  is  a  power 
and  an  engine  of  great  good;  but  the  press  it- 
self will  not  for  a  moment  tolerate  such  licen- 
tiousness as  is  exhibited  in  said  editorial.  The 
press  is  interested  in  the  purity  of  the  courts, 
and,  if  it  had  no  respect  for  the  judges  on  the 
bench,  it  should  re.spect  the  court;  for  when 
the  judges  now  on  the  bench  shall  be  remem- 
bered only  in  the  decisions  they  have  rendered 
the  court  will  still  remain.  It  never  dies.  It 
is  the  people's^  court,  and  the  press,  as  the 
champion  of  the  people's  rights,  is  interested 
in  preserving  the  respect  due  to  the  court" 

At  the  time  these  decisions  were  rendered 
both  Ohio  and  West  Virginia  had  constitu- 
tional provisions  similar  to  the  provision  of  the 
Colorado  Constitution  quoted,  and  in  the  Ohio 
case  it  does  not  appear  that  the  provision  waa 
ever  considered  by  court  or  counsel  as  forming 
any  barrier  to  the  punishment  as  for  a  con- 
tempt, while  in  the  West  Virginia  case  it  watf 
expressly  determined  that  the  conviction  and 
punishment  were  in  accordance  with  the*  Con- 
stitution of  that  State. 

Judge  Cooley,  in  speaking  of  these  constitu- 
tional provisions,  says:  "We  understand  liberty 
of  speech  and  of  the  press  to  imply  not  only 
liberty  to  publish,  but  complete  immunity  from 
legal  censure  and  punishment  for  the  publica- 
tion, so  long  as  it  is  not  harmful  in  its  char- 
acter, when  tented  by  such  standards  as  the 
law  affords.  For  these  standards  we  must 
look  to  the  common-law  rules  which  were  en- 
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forced  when  the  oonstitutioDal  goaranties  were 
established,  and  in  reference  to  which  th^ 
have  been  adopted."    Cooley,  Const  Lim.  422. 

Turning  to  Blackstone  as  an  authority  as  to 
what  acts  constituted  constructive  contempt  at 
common  law,  we  find  among  those  enumer- 
ated the  foUowine:  "By  speaking  or  writing 
contemptuously  of  the  court  or  judges,  acting 
in  their  judicial  capacity;  by  printing  false  ac- 
counts (or  even  true  ones  without  proper  per- 
mission) of  causes  then  depending  in  judgment; 
and  by  anything,  in  short,  that  demonstrates  a 
gross  want  of  that  regard  and  respect  which, 
when  once  courts  of  justice  are  deprived  of 
their  authority  (so  necessary  for  the  good  or- 
der of  the  kingdom),  is  entirely  lost  among  the 
people."    4  Bl.  Com.  285. 

We  quote  this  paragraph  from  Blackstone 
only  for  the  purpose  of  showing  the  extent  to 
which  the  summary  punishment  for  contempt 
may  be  extended  without  infringing  upon  the 
oonstitutionai  guaranties  of  freedom  of  speech 
and  of  the  press  as  defined  by  Judge  Cooley; 
but  it  must  not  for  this  reason  be  understood 
that  we  claim  the  power  of  the  courts  to  pun- 
ish as  for  contempts  is  now  as  indefimtely 
broad  as  stated  l^  Blackstone.  However,  up- 
on principle  and  authority,  we  must  hold  that 
at  common  law  superior  courts  of  record  have 
the  inherent  power  summarilv  to  conyict  and 
punish  aa  for  a  contempt  of  court  those  re- 
sponsible for  articles  published  in  reference  to 
a  cause  pending,  when  such  articles  are  cal- 
culated to  interfere  with  the  due  administra- 
tion of  justice;  and  that  neither  the  Statute  of 
this  State  nor  the  constitutional  provisions 
quoted  present  any  barrier  to  the  exercise  of 
such  powers  by  the  district  courts  of  the  State, 
but  that  such  power  is  inherent  in  those  courts. 

In  the  articles  set  forth  in  the  affidavit  in  the 
case  upon  which  the  contempt  proceedings 
are  basied,  it  is  charged  that  the  petitioner, 
"Johnny  Wyatt,  swore  to  a  ^uzy  fiction." 
The  judge  of  the  court  in  issmnff  the  writ  of 
habeas  corpus  is  referred  to  as  "  toe  tool,"  and 
charged  with  stepping  outside  of  legal  prece- 
dent "  to  keep  precious  Johnny  out  of  jail  for 
two  or  three  dajrs;"  and  in  various  subdivisions 
of  the  same  article  such  phrases  as  "Back  to 
jail,  Johnny,"  "A  judicial  outrage,"  etc,  are 
made  conspicuous,  and  the  judge  is  threatened 
with  political  punishment  for  a  preliminary 
ludicial  act  takea  by  him  in  the  cause,  in  this 
language:  **  Judge  Thomas  B.  Stuart  of  the 
district  court  dug  his  official  grave  both  wide 
and  deep  when  he  issued  a  wnt  of  habeas  cor- 
pus on  Thursday  night  for  the  liberation  of 
Deputy  SecretaiT  of  State  Wyatt  from  the 
jail  of  Arapahoe  County."  And  it  is  also  said : 
"  Nor  can  he  hope  to  escape  the  suspicion  that 
the  supposed  political  pull  of  the  gang,  of 
which  Deputy  Wyatt  is  such  a  prominent 
member,  had  some  weight  in  procuring  this 
writ."  And  a  demand  is  made  upon  Judge 
Stone  of  the  criminal  court  to  "  take  summary 
action  to  the  fullest  extent  of  his  iurisdiclion 
to  send  Mr.  Wyatt  back  to  jail."  In  the  issue 
of  July  14  the  following  appears:  "  If  the  Re- 
publicaa  was  guilty  of  contempt  yesterday 
morning,  it  is  still  more  in  contempt  this  morn- 
ing, for  we  not  only  do  not  take  back  a  word 
we  have  already  said  in  this  matter,  but  repeat 
it  all  with  emphasis.  Judge  Stuart  committed 
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a  gross  outrage  when  he  let  Wyatt  out  on  baiV 
and  he  had  neither  auUiority  nor  excuse  of  a- 
creditable  kind  for  interfering  in  the  case  at 
aU."  It  is  further  charged  that  Judge  Stuart's 
associates,  **  Judge  Allen  and  Judge  Liddell, 
refused  positively  to  issue  the  writ,"  the  falsity 
of  which  chai^ge  is  set  forth  in  Wyatf s  peti- 
tion, and  no  issue  taken  thereon  by  respondents 
in  their  answer.  And  not  less  objectionable 
than  these  articles  is  the  cartoon  entitled  "  The- 
Tug  of  War— the  People  against  the  Gang.* 
There  can  be  no  doubt  that  the  tendency  of 
the  articles  and  cartoon  exhibited  in  this  affl* 
davit,  responsibility  for  which  plaintiffs  in 
error  admit  by  their  answer,  was  to  prejudice* 
the  public  as  to  the  merits  of  a  cause  then 
pending  and  undisposed  of;  to  degrade  the 
court  and  judge  before  whom  the  same  was- 
pending;  and  to  impede,  embarrass  and  de- 
leat  theladministration  of  lustioe  in  reference 
thereto.  In  these  articles  the  petitioner,  Wyatt, 
is  charged  with  perjury;  g^ve  reflections  are 
cast  upon  the  court  and  upon  the  judge  thereof, 
and  the  whole  tendency  of  the  language  em- 
ployed was  to  inflame  the  popular  mind  against 
both  the  petitioner  and  the  judge,  for  the  evi- 
dent purpose  of  coercing  the  latter  into  sending 
the  former  "  back  to  jail." 

Parties  have  a  constitutional  right  to  have- 
their  causes  tried  fairly  in  court,  by  an  impar* 
tial  tribunal,  uninfluenced  by  newspaper  dicta- 
tion or  popular  clamor.  What  would  become  of 
this  right  if  the  press  may  use  language  ia 
reference  to  a  pending  cause  calculated  to  in- 
timidate  or  unduly  influence  and  control  judi- 
cial action?  Days,  and  sometimes  weeks,  are 
spent  in  the  endeavor  to  secure  an  impartial 
lury  for  the  trial  of  a  case;  and,  when  selected. 
It  is  incumbent  upon  the  court  to  exercise  the 
utmost  care  in  excluding  evidence  of  matters* 
foreign  to  the  issues  involved,  so  that  the  minda 
of  the  jurors  may  not  perchance  be  unduly 
biased  or  prejudiced  in  reference  either  to  the 
litigants  or  to  the  matters  upon  trial.  But  if 
an  editor,  a  litigant,  or  those  in  sympathy  with 
him,  should  be  permitted,  through  the  mediunv 
of  the  press,  by  promises  or  threats,  invective, 
sarcasm  or  denunciation,  to  influence  the  result 
of  a  trial,  all  the  care  taken  in  the  selection  of 
the  jury,  as  well  as  the  precaution  used  to  con- 
fine their  attention  at  the  trial  solely  to  the  is> 
sues  involved,  will  have  been  expended  in  vain. 

We  would  not  for  a  moment  sanction  any 
contraction  of  the  freedom  of  the  press.  Uni- 
versal experience  has  shown  that  such  freedom 
is  necessary  to  the  perpetuation  of  our  system 
of  government  in  its  integrity;  but  this  freedom 
does  not  license  unrestrained  scandal.  By  a 
subsequent  clause  of  the  same  sentence  of  our 
State  Constitution  in  which  the  liberty  is  guar- 
anteed, the  responsibility  for  its  abuse  is  fixed* 
With  us  the  judiciary  is  elective,  and  every 
citizen  may  fully  and  freely  discuss  the  fltneea 
or  unfitness  of  all  candidates  for  the  positiona 
to  which  they  aspire;  criticise  freely  all  decis- 
ions rendered,  and  by  legitimate  argument 
establish  their  soundness  or  unsoundness;  com- 
ment on  the  fidelity  or  infidelity  with  which 
judicial  officers  discharge  their  duties,— but  the 
right  to  attempt,  by  wanton  defamation,  to 
prejudice  the  rights  of  litigants  in  a  pending 
cause,  degrade  the  tribimal.  and  impede,  em- 
barrass or  corrupt  that  due  administration  of 
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Justice  wbich  is  so  essential  to  j^ood  govern- 
ment,  cannot  be  sanctioned.  2  Bishop,  Or.  L. 
7th  ed.  §259. 

It  was  said  in  argument  by  counsel  for  re- 
spondents "that  by  the  common  law  every 
judge  was  regarded  as  the  direct  representative 
of  the  soverei^,  and  upon  this  fiction  the 
power  to  punish  for  contempt  was  based." 
With  us  the  people  have  been  substituted  for 
the  crown.  The  courts  are  created  by  the  peo- 
ple, and  are  dependent  upon  the  popular  will 
for  a  continuation  of  the  powers  granted. 
They  are  the  people's  courts,  and  contemptuous 
conduct  towards  the  judges  in  the  discharge  of 
their  oflQcial  duties,  tending  to  defeat  the  due 
administration  of  justice,  is  more  than  an  of- 
fense against  the  person  of  the  judge. — it  is  an 
offense  against  the  people's  court,  the  dignity 
of  which  the  judge  should  protect,  however 
,.  willing  he  may  be  to  forego  the  private  injury. 

It  has  been  urged  in  argument  that  Judge 
Btuart  had  no  jurisdiction  in  the  habeas  corpus 
proceedings  to  release  Wyatt  from  arrest  under 
the  warrant  of  commitment  from  the  criminal 
court.  We  deem  it  sufficient  for  the  present 
to  say  that,  the  proceedings  in  the  habeas  cor- 
pus case  not  having  been  made  a  part  of  this 
record,  we  have  no  means  of  determining,  ex- 
cept by  legal  presumption,  the  question  of  such 
Jurisdiction.  The  record  before  us  does  not 
disclose  for  what  offense  Wyatt  had  been  im- 
prisoned by  the  criminal  court;  hence  we  ex- 
press no  opinion  upon  the  action  of  Jtidge 
Btuart  in  the  premises.  By  statute,  the  district 
courts  of  this  State,  and  the  judges  thereof,  are 
expressly  given  general  jurisdiction  in  habeas 
corpus  cases,  t.  e.,  the  power  to  issue  the  writ 
is  given  generally;  and  if  there  were  facts  set 
forth  in  the  petition  upon  which  Judge  Stuart 
issued  the  writ,  affirmatively  showing  that  he 
had  no  jurisdiction  in  the  particular  case,  and 
respondents  desired  to  take  advantage  of  this, 
they  should  have  incorporated  such  petition 
in  this  record.  This  has  not  been  done. 
\/  In  the  absence  of  such  showing,  the  jurisdic- 
tion of  the  district  judge  to  issue  the  writ  in  the 
particular  case  must  be  presumed.  Gen.  Stat. 
1 1609:  People  v.  Lake  Ch,  Diat  Court,  mpra; 
Atchison,  T.  d  8.  F.  Co,  v.  NichoUe,  6  Colo. 
188. 

The  judgment  i$  accordingly  affirmed, 

Elliott,  </.,  concurring: 

I  concur  in  the  opinion  of  the  court  upon  the 
main  question  involved  in  this  case,  and  in 
the  conclusion.  Counsel  for  respondents  has 
chosen  to  rest  the  defense  in  this  proceeding 
mainly  upon  the  ground  that  the  publishers  of 
newspapers  have  a  constitutional  right  to  assail 
the  inte^ity,  and  impugn  the  motives,  of  a 
judge  in  relation  to  his  judicial  action,  even  in 
cases  pending  and  undisposed  of,  without  being 
amenable  to  contempt  proceedings  therefor. 
That  such  a  doctrine  is  opposed  to  sound  reason 
as  well  as  the  great  weight  of  authority  is 
clearly  shown  in  the  opinion  of  Mr,  Justice 
Hoyt,  filed  herein. 

The  idea  may  be  conveyed  by  the  opinion  of 
the  court,  though  not  necessarily  so  intended, 
that  a  district  court  or  a  district  judge  has  au- 
thority by  habeas  corpus  to  release  prisoners 
under  commitment  for  contempt  by  another 
court  or  judge  of  concurrent  jurisdiction.  I 
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am  unwilling  that  such  a  rule  of  practice 
should  be  sanctioned  in  our  jurisprudence, 
even  by  inference,  as  such  a  rule,  if  followed, 
would  lead  to  judicial  anarchy. 

It  was  assumed  in  the  argument  of  this  case 
without  question,  and  by  fair  implication  the 
record  may  be  said  to  show,fthat  the  relator 
was  under  commitment  by  the  criminal  court 
for  contempt  against  its  authority  in  a  matter 
wherein  the  cnminal  court  had  jurisdiction. 
This  was  repeatedly  asserted  in  the  publications 
complained  of,  which  assertions  were  incor- 
ponted  in  the  record  as  a  part  of  the  affidavit 
of  the  relator,  and  are  not  controverted  in  any 
way;  moreover,  the  record  in  this  case  nowhere 
discloses  that  the  criminal  court  had  acted 
without  jurisdiction  in  the  matter  of  relator's 
commitment;  and  hence  its  jurisdiction  in  the 
premises  must  be  presumed.  Under  such  cir- 
cumstances, I  am  of  the  opinion  that  no  district 
court  or  judge  could  lawfully  discharge  the 
relator  from  such  commitment.  Whether  he 
could  have  been  relieved  by  a  higher  tribunal 
need  not  now  be  considered.  This  court  haa 
always,  as  in  this  case,  manifested  extreme 
delicacy  in  interfering  with  the  judgments  of 
other  courts  in  contempt  cases.  It  makes  use 
of  the  writ  of  error  therefore  under  careful  re- 
strictions. 

In  Church  on  Habeas  Corpus  (p.  805),  it  is 
said:  "One  court  of  general  jurisdiction  should 
not  review  the  proceedings  of  another  on  the 
writ  of  habeas  corpus.  The  principles  of  comity 
should  prevail "  In  Hap. ,  Con  tempts,  g  1 55 ,  it 
is  said:  "The  writ  of  habeas  corpus  is  a  collat- 
eral remedy,  and, under  the  well  established  rule 
that  a  judgment  of  a  court  of  competent  juris- 
diction, upon  a  matter  within  that  jurisdiction, 
cannot  be  collaterally  impeached,  it  resulta^ 
that,  no  question  of  jurisdiction  being  raised  or 
involved,  a  conviction  or  commitment  for  con- 
tempt cannot  be  reviewed  by  means  of  thia 
writ;  for  it  is  well  settled  that  an  order  of  com* 
mittid  for  contempt  is  in  the  nature  of  a  jud|^- 
ment,  and  the  person  committed  thereunder  is 
committed  in  execution.  If,  therefore,  the 
court  have  jurisdiction  of  the  person  of  the 
defendant,  and  of  the  subject  matter  out  of 
which  the  alleged  contempt  arises,  he  can  no 
more  get  relief  on  habeas  corpus  than  be  could 
if  his  committal  had  been  in  execution  of  a 
judgment  founded  upon  a  verdict  in  an  ordi- 
naiy  prosecution  for  crime.  *  If  the  court  had 
jurisdiction,  the  rule  making  every  superior 
court  of  record  or  legislative  body  the  exclusive 
judge  of  contempts  against  its  own  authority 
and  dignity  closes  the  door  to  a  review  by  this 
writ  except  ixx  cases  where  excess  of  jurisdic- 
tion is  clearly  apparent." 
.  Hurd  on  Habeas  Corpus  (413)  says:  "The 
right'of  punishing  for  contempts  by  summary 
conviction  is  inherent  in  all  courts  of  justice, 
and  essential  to  their  protection  and  exist- 
ence. A  commitment  under  such  conviction 
is  a  commitment  in  execution,  and  the  judg- 
ment of  conviction  is  not  subject  to  review  in 
any  other  court  unless  specially  authorized  b^ 
statute.  It  cannot  be  attacked  under  the  wnt 
of  habeas  corpus  except  for  such  gross  defects 
as  render  the  proceeding  void." 

Again,  the  same  authority,  speaking  of  sum- 
mary conviction,  applicable,  though  not  lim- 
ited, to  contempt  cases,  on  pages  404  and  406, 
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«ay8;  "Where  a  persoD  fa  committed  in  execu- 
tion under  such  a  conviction,  he  cannot  claim, 
under  the  Act  81  Car.  II..  nor  under  the  Acts 
of  several  of  the  States,  as  we  have  seen,  to  be 
discharged  under  a  writ  of  habeas  corpus. 
Courts,  however,  possessing  a  common  law  ju- 
risdiction over  the  writ,  or  Judges  or  other 
officers  upon  whom  jurisdiction  is  conferred 
without  such  limit,  may,  in  the  exercise  of  such 
common-law  or  unrestricted  jurisdiction  dis- 
charge the  prisoner  from  such  commitment  if 
it  be  fatally  and  incurably  defective.  But  as 
we  have  also  seen,  courts  are  reluctant  to  inter- 
fere then  under  the  writ  of  habeas  corpus  with- 
out having  the  conviction  before  them;  and 
they  never  do  for  mere  error  or  irregularity, 
unless  they  have  the  record  before  them  in  such 
form  as  to  enable  them  to  act  expressly  and 
conclusively  upon  such  error  or  irregularity^. 
Hence  the  importance  of  the  writ  of  certiorari, 
and  hence,  also,  the  necessity  of  applying  for 
relief  from  imprisonment  in  such  cases  to  a 
court  which,  by  its  constitution  and  relation, 
possesses  a  corrective  or  revisory  jurisdiction 
over  the  conviction,  so  that  if  it  be  erroneous 
it  may  be  reversed,  and  then  the  prisoner  be 
discharged." 

Again,  Rap.  Contempts,  §  155,  still  speaking 
of  the  review  of  contempt  cases  by  habeas  cor- 
pus, says:  "It  therefore  becomes  clear  that  the 
question  of  relief,  or  no  relief,  in  these  cases, 
by  means  of  the  writ  of  habeas  corpus,  depends 
upon  the  power  of  the  court  issuing  the  writ 
to  inquire  into  and  judge  of  the  extent  and 
limits  of  the  jurisdiction  of  another  court. 
Upon  this  subject,  the  adjudged  cases,  appar- 
ently so  harmonious  in  their  statement  of  the 
general  rule,  are,  upon  a  closer  examination, 
perplexing  and  inconclusive.  In  cases  where 
the  court  issuing  the  writ  is  clothed  by  law 
with  appellate  or  superintending  jurisdiction 
over  the  tribunal  which  committed  the  peti- 
tioner, there  seems  to  be  comparatively  little 
difficulty  in  reconciling  the  adjudications." 

From  an  examination  of  the  adjudged  cases, 
J  am  satisfied  that  the  simpler,  safer  and  better 
rule  in  reference  to  the  review  of  contempt  pro- 
ceedings is,  as  stated  by  the  last-named  author, 
•|That  one  court  should  not  judire  the  jurisdic- 
tion of  another  tribunal  of  co-ordinate  authoritv 
and  dignity."  Ex  parte  Watkim^  28  U.  S.  3 
Pet.  193  [7  L.  ed.  650J;  Fx  parte  Kearney,  20  JJ. 
S.  7  AVheat.  88  [5  L.  ed.  3911;  jBSb  parte  Heed, 
100  U.  8. 13  [25  L.  ed.  5381;  Davison's  Case,  13 
Abb.  Pr.  129;  Clark  v.  People,  1  III.  286;  Ex 
parte  Thatcher,  7  111.  167;  State  v.  Towle,  42  N. 
H.  540;  Hobb  v.  McDonald,  29  Iowa,  830;  lie 
Bissell,  40  Mich.  63;  ShiUtuck  v.  State,  51  Miss. 
50;  Phillips  v.  Welch,  12  Nev.  158;  State  v.  Oal 
loway,  5  Coldw.  (Tenn.)  326;  Ex  parte  Earn- 
ham,  8  Colo.  545. 

It  is  true  our  Statute  in  general  terms  con- 
fers jurisdiction  in  habeas  corpus  cases  upon 
district  courts  and  district  judges.  !Neverthe- 
less,  there  must,  in  the  nature  of  things,  be 
some  limitation  to  the  exercise  of  such  power, 
else  the  unseemly  spectacle  might  be  presented 
of  one  district  court  releasing  prisoners  com- 
mitted Oy  another  district  court,  or  even  by  the 
supreme  court  itself.  The  criminal  courts  have 
jurisdiction  in  many  cases  concurrent  with  the 
district  courts;  and  in  all  matters  pertaining  to 
6L.RA. 


the  exercise  of  their  lawful  jurisdiction  they 
should  be  upheld  accordingly. 

Respondents  had  an  undoubted  right  to  ques- 
tion the  jurisdiction  of  the  district  court  in  the 
premises,  and  to  criticise  the  issuance  of  the 
writ  of  habeas  corpus  in  temperate  and  respect- 
ful language,  as  much  as  they  pleased;  but 
they  had  no  right,  at  least  while  the  proceed- 
ings were  pending,  to  subject  the  judge  to  ridi- 
cule, or  to  make  insinuations  against  his  good 
faith  in  connection  therewith;  for  whether  he 
had  jurisdiction  or  not,  he  must,  in  any  event, 
pass  upon  the  question  of  such  jurisdiction,^ 
a  matter  of  some  difficulty,  as  we  have  seen,—- 
and  in  so  doing  he  should  have  been  permitted 
to  act  uninfluenced  by  fear  of  injuir  to  his 
reputation  or  other  unworthy  motive.  William^ 
son's  Case,  26  Pa.  9. 

The  decision  in  the  case  of  Peo]^  v.  Lake  Co, 
Dist.  Court,  6  Colo.  534,  is  not  in  conflict  with 
the  views  here  expressed,  but  rather  in  support 
of  them,  when  the  whole  opinion  is  considered. 

Subsequently  a  petition  for  rehearing  was 
filed  and  after  consideration  Helm,  Ch.  J.,  on 
December  12, 1889,  delivered  the  opinion  of  the 
court: 

We  have  invited  briefs  in  support  of  the  pres- 
ent application;  but  counsel  has  elected  to  sub- 
mit it  upon  the  briefs  filed  and  oral  argument 
made  at  the  final  hearing  of  the  cause.  An 
extended  and  careful  consideration  of  the  sug- 
gestions embodied  in  the  petition,  and  a  re- 
examination of  the  subjects  discussed  in  the 
opinion  prepared  by  Mr.  Justice  Hayt,  require 
a  denial  of  the  rehearing.  The  conclusion 
reached  in  that  opinion,  upon  the  principal 
question  considered,  is  in  harmony  with  the  ' 
views  expressed  by  the  ablest  jurists  and  law 
writers  of  the  country.  It  could  not  be  changed 
or  modified  without  endangering,  not  only  the 
best  interests  of  the  public  in  general,  but  also 
the  highest  welfare  of  the  press  itself.  "VVe 
recognize  in  this  case,  as  we  have  hi  retofore 
done,  the  inestimable  value  of  a  fearless  and 
independent  pre^s;  but  we  would  be  grossly 
neglectful  of  our  official  duty  were  we,  while 
carefully  guarding  the  independence  of  the 
press,  to  forget  that  independence  of  the  judi- 
ciary which  IS  absolutely  essential  to  conbtiti> 
tional  government  and  liberty. 

The  opinion  mentioned,  in  dealing  with  the 
jiuestion  referred  to,  simply  decides  that,  dur- 
ing the  pendency  of  specitic  judicial  proceed- 
ings, the  court  must  be  permitted  to  administer 
justice  without  molestation,  in  accordance  with 
constitutional  principles  and  approved  legal 
rules  and  precedents.  It  determines  nothing 
more;  and  it  would  be  in  the  highest  degree  un- 
worthy if  it  insisted  upon  less.  The  view  is  so 
simple,  so  equitable,  so  fundamentally  import- 
ant, that,  when  fairly  understood,  we  do  not 
believe  its  announcement  will  encounter  a  dio- 
senting  voice.  Surely  no  man  will  claim  that 
the  litigant  or  the  accused  is  not  entitled  to  % 
fair  and  impartial  judicial  hearing.  If  he  can* 
not  rely  with  confidence  upon  the  assurance 
that  the  court  has  power  to  secure  him  such  a 
trial,  then  is  one  of  the  great  departments  of 
government  a  disastrous  failure. 

Relator  was  accused  in  the  habeas  corpus 
proceeding  of  perjury;  and  the  integrity  and 
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fr.irness  of  the  Jud^  were  cballenged  in  the 
most  contumelious  and  hurtful  manDer.  If  the 
licrht  to  make  these  accuFations  in  a  pending 
■case  exists,  it  cannot  be  limited  to  the  parties 
litigant  or  court,  nor  to  the  particular  forms  of 
assault  adopted  in  this  instance.  Other  officers 
of  the  court  and  jurors  and  witnesses  may  be 
In  like  manner  accused.  But  if  a  great  metro- 
politan newspaper,  which  is  daily  read  by  thou- 
sands in  the  community  where  a  trial  is  pro- 
gressing, can,  with  impunity,  charge  the  litigant 
or  bis  witnesses  with  perjury,  the  jurors  with 
bribe-taking,  and  the  court  and  its  officers  with 
corruption  in  the  specific  case,  the  supposed 
fairness  and  impartiality  of  the  proceeding  may 
be  effectually  destroyed,  and  the  attempted  aa- 
minislration  of  justice  become  a  mockery. 
Such  charges,  when  written,  as  they  usually 
are,  with  the  most  positiye  assumptions  of  their 
truthfulness,  accompanied  by  flaming  head- 
lines, and  often  illustrated  by  clever  cartoons, 
attract  genera]  attention,  and  produce  profound 
and  wide-spread  impressions.  The  litigant,  if 
he  be  the  object  of  the  assault,  is  placed  at  a 
great  disadvantage,  and  his  rights  are  seriously 
prejudiced.  The  juror  or  witness,  if  the  chal- 
lenge pertain  to  his  conduct,  is  incensed  or  in- 
timidated, and  his  independence  and  usefulness 
jire  correspondingly  impaired.  The  judge,  if 
the  shaft  be  leveled  at  him,  is  annoyed  and  ex- 
asperated, and  thus,  consciously  or  uncon- 
sciously, his  iudgment  is  affected,  his  judicial 
action  is  dishonored,  and  the  tribunal  over 
which  he  presides  is  degraded  before  the  pub- 
lic. The  inevitable  result  of  these  things  is  to 
embarrass,  if  not  to  defeat,  the  proper  admin- 
istration of  justice.  When  the  integrity  of  a 
litigant,  witness,,  juror,  judge  or  other  court 
ofBcer  is  suspected  in  a  given  case,  the  law  it- 
aelf  provides  means  for  immediate  investigation. 
Courts,  with  extremely  few  exceptions,  are  al- 
ways prompt  to  examine  into  charges  brought 
to  their  notice  impugning  the  conduct  of  par- 
ties in  any  way  connected  with  pending  litiga- 
tion; and  one  having  such  charges  to  make  niay 
rely  with  confidence  upon  the  fact  that  a  deal 
€ar  will  not'be  turned  to  his  petition,  and  that, 
if  sustained,  the  guilty  parlies  will  receive  ade- 
quate punishment.  If  the  court  itself  be  ac- 
•cused,  and  a  corrupt  trial  judge  refuses  appro- 
priate relief  by  change  of  venue  or  otherwise, 
redress  may  always  be  had  in  a  court  of  review. 
i9uch  judicial  investigations  have  great  advan- 
tages for  the  discovery  of  truth.  They  are  not 
CO  likely  to  reach  erroneous  conclusions,  and 
inflict  irremediable  wrong,  as  are  ex  parte  trials 
through  the  press. 

It  will  be  observed,  however,  that  we  are 
now  insisting  upon  the  foregoing  judicial  in- 
vestigation only  in  cases  actually  pending. 
The  right  of  the  press,  without  fear  of  punish- 
ment for  contempt,  in  the  interest  of  the  public 
good,  to  challenge  the  conduct  of  parties,  iu- 
Tors  and  witnesses,  and  to  arraign  the  judge 
himself  at  the  bar  of  public  opinion,  in  connec- 
tion with  causes  that  have  been  fully  deter- 
mined, is  not  denied  by  the  decision  filed  in 
this  case.  Would  greater  liberty  in  this  direc- 
tion be  advantageous  to  the  public  welfare? 
Does  any  progressive  journalist,  upon  sober 
Tcflection,  candidly  believe  that  greater  license 
would  even  be  beneficial  to  the  press  itself? 
The  privilege  of  directly  interfering,  in  a  given 


case,  with  the  administration  of  justice  by  in- 
discriminate newspaper  charges  of  perjury, 
bribery,  corruption  and  the  like,  against  the 
parties  concerned,  or  against  those  who  are  con- 
ducting the  trial,  cannot  be  defended  on  the 
ground  that  it  is  a  constitutional  right,  covered 
by  the  provision  relating  to  freedom  of  speech 
and  liberty  of  the  press.  Such  a  privilege  was 
never  contemplated  by  the  framers  of  that  in- 
strument It  would  be  a  dangerous  license, 
subversive  of  one  of  the  highest  constitutional 
rights  of  the  citizen, — the  right  to  that  protec- 
tion in  court  of  his  person  and  property  which 
is  always  expected,  and  which  the  law  should 
always  extend.  Of  what  value  to  him  is  the 
right  of  trial  by  jury  under  the  supervision  of 
a  court,  if  the  result  is  predetermined  and  con- 
trolled by  inimical  extrinsic  influence,  against 
which  he  has  no  chance  to  contend  ?  Moreover, 
every  exercise  of  such  a  privilege  assaults,  and 
to  a  certain  extent  undermines,  the  constitu- 
tional functions  and  public  usefulness  of  the 
judiciary  itself. 

Let  our  position  not  be  misunderstood.  We 
recognize  no  limitation  upon  the  privilege  of 
newspapera  to  fairly  and  reasonably  review  and 
comment  upon  court  proceedings  from  day  to 
day  as  they  take  place.  We  do  not  shield 
judges  or  parties,  jurors  or  witnesses,  from  hos- 
tile criticism  by  the  press.  We  are  not  here 
concerned  about  private  wrongs  and  grievances. 
Each  and  all  of  the  individu^ds  attacked  ma^, 
80  far  as  the  present  discussion  is  concerned,  if 
unjustly  accused,  be  left  to  actions  for  dam- 
ages, or  to  complaints  and  indictments  for  crim- 
inal libel.  We  are  dealing  exclusively  with 
the  public  welfare.  Every  citizen  has  a  pro- 
found personal  interest  in  the  enforcement  of 
the  fundamental  right  {to  have  justice  adminis- 
tered by  the  courts,  under  the  protection  and 
forms  of  law,  free  from  outside  coercion  or  in- 
terference. It  is  doubtful  if  anything  else  can 
be  mentioned  of  greater  importance  than  this 
right  to  societv  and  the  State;  and  it  is  not  too 
much  to  say  that  the  responsibility  of  the  jour- 
nalist for  its  enforcement  is,  because  of  the  van- 
tage ground  he  occupies,  second  only  to  that 
of  the  judge.  N 

For  the  reasons  stated  in  the  opinion  of  Mr. 
Juetice  Hayt,  we  have  assumed  that  the  district 
judge  had  jurisdiction  to  issue  the  writ  of  ha- 
beas corpus.  Whether  his  Jurisdiction  in  the 
premises  would  be  maintained,  were  all  the 
matters  connected  therewith  before  us,  is  a  ques-  y 
tion  upon  which  a  majority  of  the  court  nave  L/ 
declined  to  pass.  It  is  left  undetermined  until 
such  time  as  its  proper  presentation  imposes 
the  duty  of  a  decision.  But  were  we  to  con- 
cede that  the  jurisdiction  of  the  district  judge 
in  the  premises  was  doubtful,  the  position  of 
respondents  would  not  be  materially  different; 
for,  if  substantial  doubt  on  this  subject  exists,  \/ 
pending  the  solution  of  this  doubt,  in  good 
faith,  and  in  a  proper  manner,  the  orders  and 
proceedings  of  the  court  or  judge  are  entitled 
to  the  same  consideration  as  when  no  such  ob- 
jection is  made.  As  we  have  said  in  another 
case,  days  of  patient  and  careful  investigation 
are  sometimes  necessarily  consumed  before  the 
want  of  jurisdiction  becomes  apparent;  and  an 
admission  that  during  this  investigation  wit- 
nesses may  decline  to  testify,  interlocutory  or- 
ders may  be  disobeyed,  and  the  proceeaings 
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may  be  treated  with  public  contumely,  would 
operate  to  deprive  the  court  of  power  lo  deter- 
Diine  the  very  point  of  jurisdiction  itself. 

Further  extension  of  the  present  discussion 
is  unnecessary.  It  is  manifest  from  what  has 
already  been  said  that  we  do  not  regard  the 
principal  question  involved  as  one  of  private 
controversy  merely,  affecting  only  the  parties 
here  directly  concerned.  It  may  truthfully  be 
said  that  the  privileges  of  the  press,  and  the 
rights  of  the  judiciary  and  the  people  of  the 
entire  State,  are,  in  a  measure,  involved. 

The  re/iearing  is  denied. 


PEOPLE   of    Colorado,  ex  rd,  Elias  R. 
BARTON,  Appt,, 

V, 

Wolfe  LONDONER. 


(- 


-Colo.. 


1.  Statutory  proeeedins^  for  election 
contests  are  not  ezdnslTe  of  quo  vxuranto 
proceedings,  unless  the  legislative  intent  to  tliat 
effect  is  clearly  expressed. 

5.  The  rl^ht  to  make  amendments  to  ez* 
istinc  special  charters  of  municipal  cor- 
poradoDS,  even  though  local  legislation,  was  re- 
served "bj  Const.,  art.  14,  %  14 

8.  Inqnirj'  byqno warranto  into  nsniv 
pations  of  olnce  is  not  abolished  hj 
Const.,  art.  7,  %  1:5,  directing  spedflo  legislation 
for  the  trial  of  election  contests;  but  such  pro- 
ceedings cannot  be  made  a  remedy  for  a  contest- 
ant, and  his  claim  to  the  ofBoe  adjudicated  there- 
in. As  to  election  contests  purely,  the  statutory 
remedy  directed  by  the  Constitution  is  exclusive. 

4.  The  declaration  in  Const.*  art*  7»  S  8» 
that  ballots  may  be  examined  in  election 
contests,  does  not  prohibit  their  examination  in 
quo  warranto  proceedings. 

6.  An  opposing^  candidate  may  be  the 
relator  in  quo  warranto  proceedinsM 
under  Code  Civ.  Proc,  chap.  28,  ifheis  other^^se 
qualified,  on  the  district  attomey^s  refusal  to  act; 
but  his  own  claim  to  the  office  cannot  be  adjudi- 
cated in  that  proceeding. 

(October  25. 1889.) 

APPEAL  by  relator  from  a  jud/rment  of  the 
District  Court  for  Arapahoe  County  sus- 
taining a  demurrer  to  the  complaint  In  a  pro- 
ceeding in  the  nature  of  a  qvo  warranto  to  try 
the  title  of  respondent  to  Ihe  office  of^mayor  of 
the  City  of  Denver.    Beversed. 

Statement  by  Helm»  Ck.  J,: 

At  an  election  for  mayor  of  the  City  of  Den- 
ver, held  in  April  last,  relator,  Barton,  and  re- 
spondent, Londoner,  were  opposing  candidates. 
The  returns  on  their  face  gave  a  majority  of 
877  for  respondent.  Upon  a  canvass  by  the 
proper  board,  respondent  was  declared  elected. 
A  certificate  issued  to  him  accordingly;  and  he 
duly  qualified,  and  has  since  discharged  the 
duties  of  the  office.  Relator  claimed  that  up- 
wards of  1,500  of  the  votes  cast  for  respondent 
were  illegal  and  fraudulent;  and  that  therefore 
he  (relator)  was  elected  and  rightfully  entitled 
to  the  office.  He  took  the  proper  oath,  and 
demanded  admission  thereto,  but  was  refused. 
6  L.  R.  A. 


Thereupon  he  instituted  this  proceeding  in  the 
district  court.  The  jurisdiction  of  the  court 
was  challenged  by  demurrer.  The  demurrer 
was  sustained,  and  judgment  rendered  dismiss- 
ing the  proceeding.  From  this  judgment  the 
present  appeal  was  taken.  The  material  con- 
stitutional provisions  referred  to  in  the  opinion^ 
but  not  quoted,  are  the  following: 

Const.,  art  14:  "Sec.  13.  The  General  As- 
semblv  snail  provide  by  general  laws  for  the 
organization  and  classification  of  cities  and 
towns.  The  number  of  such  classes  shall  not 
exceed  four,  and  the  powers  of  each  class  shall 
be  defined  by  general  laws,  so  that  all  munici- 
pal corporations  of  the  same  class  shall  possess 
the  same  powers,  and  be  subject  to  the  same 
restrictions. 

"8ec.  14.  The  General  Assemblv  shall  also 
make  provision  by  general  law  whereby  any 
city,  town  or  village  incorporated  hy  any  spe- 
cial or  local  law  may  elect  to  become  subject 
to  and  be  governed  by  the  general  law  relating^ 
to  such  corporations.'' 

Art.  7:  "Sec.  8.  All  elections  by  the  people 
shall  be  by  ballot.  Every  ballot  voted  shall  be 
numbered  in  the  order  in  which  it  shall  be  re- 
ceived, and  the  number  be  recorded  by  the 
election  officers  on  the  list  of  voters,  opposite 
the  name  of  the  voter  who  presents  the  ballot 
The  election  officers  shall  be  sworn  or  affirmed 
not  to  inquire  or  disclose  how  any  elector  shall 
have  voted.  In  all  cases  of  contested  elections, 
the  ballots  cast  may  be  counted,  compared 
with  the  list  of  voters,  and  examined,  under 
such  safeguards  and  regulations  as  may  be  pre- 
scribed by  law." 

Mesara.  Pence  ft  Pence»  for  appellant; 

The  inquiry  by  quowarrantOt  or  by  inform** 
tion  in  the  nature  of  ^o  warranto,  is  the  well-^ 
recognized  and  established  method  of  determin- 
ing the  right  to  public  office.  It  is  the  suffi- 
cient and  adequate  remedy  for  such  acts  of  fraud 
at  the  polls  as  those  set  out  in  the  plaintiflf a 
complaint,  and  has  been  held  to  be  the  proper 
remedy  in  many  of  the  States  of  the  Union. 

See  FetmleY.  Olds,  3  Cal.  167;  PeopU-v,  Bcar^ 
nell,  7  Cal.  482;  Magee  v.  Calaveras  Co.  10  CaL 
876;  Ptfopfo  V.  Woodbury,  14  Cal.  44;  Flynn  ▼. 
Abbott,  16  Cal.  864;  Peojie  v.  Jones,  20  Cal.  50; 
People  V.  Holden,  28  Cal.  124;  Peoples.  Banvard, 
27  Cal.  471;  People  v.  Stratton,  28  Cal.  882;. 
Stone  V,  Elkins,  24  Cal.  125;  People  v.  8aasomch„ 
29  Cal.  480;  Satterlee  v.  San  Francisco,  28  CaL 
320;  HuU  v.  Superior  Court,  68  Cal.  174. 

In  New  York: 

People  V.  Van  Slyck,  4  Cow.  297;  People  v. 
Ferguson,  8  Cow.  102;  People  y.  Vail,  20  Wend. 
12;  Ex  parte  Heath,  8  Hill,  42;  People  v.  Cook, 
14  Barb.  259,  8  N.  Y.  67;  People  y.  Pease,  80 
Barb.  588,  27  N.  Y.  45;  People  v.  Thacher,  5(V 
N.  Y.  525;  People  v.  Uall,  80  N.  Y.  117. 

In  Alabama: 

Meid  V.  MovZton,  51  Ala.  255;  Moulton  ▼. 
Beid,  54  Ala.  827. 

Statutes  providing  methods  for  contesting 
elections,  or  city  charters  conferring  the  power 
to  judge  of  the  elections  of  officers,  do  not 
oust  the  courts  of  their  jurisdiction  to  eutertaia 
an  inquiry  by  the  people  hy  quo  warranto  or 
under  provisions  like  those  oi  chap.  27  of  the 
Civil  Code  of  Colorado. 

See  PeopU  v.  Bolden,  28  Cal  1^4;  Satterlee  ▼.. 


See  also  in  L.  R.  A.  584. 
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San  Franciico,  28  Cal.  820;  Ex  parts  Heath,  8 
Hill  42;  People  v.  HaU,  80  N.  Y.  117. 

Such  18  the  rule  in  Indiana: 

StaU  V.  Adams,  65  Ind.  897;  State  v.  Qal- 
iagher,  81  Ind.  558;  State  v.  Long,  91  Ind.  861; 
State  T.  Shay,  101  Ind.  86;  Vogel  t.  StaU,  6 
West.  Rep.  546,  107  Ind.  878. 

In  Kansas: 

Bartiett  v.  State,  18  Kan.  99;  Leiois  v.  Mar- 
shaU  Co,  16  Ean.  108;  State  v,  Stevens,  28  Ean. 
456;  Tarftop  t.  Stighrue,  86  Kan.  225. 

In  Missouri: 

StaU  ▼.  Fitggerald,  44  Mo.  425. 

In  Nebraska: 

Kane  v.  Ptecpfe,  4  Neb.  509. 

In  New  Mexico: 

Bull  V.  Southwiek,  2  N.  M.  821. 

In  Oregon: 

State  V.  MeKinnon,  8  Or.  498. 

In  Tf't«»w«;i; 

^Ya^  V.  Kempf,  09  Wis.  470. 

The  proceedings  by  infonnation  In  the  nat- 
ure of  quo  warranto  or  for  "usurpation"  un- 
der code  provision  have  been  recognized  in  the 
following,  among  other,  cases: 

Territory  v.  Hauxhurst,  8  Dak.  205;  Hardin 
▼.  Colquitt,  63  Ga.  588;  Linegar  v.  Rittenhouse, 
94  111.  208;  Dillon,  Mun.  Corp.  §  141;  Reynolds 
V.  StaU,  61  Ind.  406-415;  Oriebel  v.  State,  10 
"West.  Rep.  787,  111  Ind.  869;  Jones  v.  StaU, 
11  West.  Rep.  248, 112  Ind.  198;  Lewis  v.  Mar- 
fan Co.  16  Kan.  102. 

In  Michigan  from  the  earliest  reports  to  the 
latest  the  proceeding  in  the  nature  of  qu^  war- 
ranto has  been  recognized  and  countenanced 
as  the  proper  proceeding  to  try  the  title  to  a 
public  office,  notwithstanding  that  in  that  State 
there  have  been  constantly  upon  the  statute 
books  provisions  for  contesting  the  elections  be- 
fore other  tribunals. 

See  People  v.  Tisdale,  1  Doug.  (Mich.)  69; 
People  V.  Uiggins,  8  Mich.  283;  PeopU  v.  Van 
a^^,  1  Mich.  862;  PeapU  v.  Cieott,  16  Mich. 
284;  Detroit  v.  Board.  Public  Works,  28  Mich. 
M6;  Harbaugh  ▼.  P^le,  88  Mich.  241;  Cooley 
V.  Ashley,  48  Mich.  458;  Farrington  v.  Turner, 
58  Mich.  27;  Atty-Oen.  v.  Mcltor,  58 Mich.  516. 
See  also  Newsom  v.  Cocke,  44  Miss.  852;  Osgood 
V.  Jones,  60  N.  H.  548;  Atty-Oen.  v.  Delaware 
it  B,  B,  i?.  Co.  38  N.  J.  L.  282;  Terntory  v. 
AshenfelUr  (N.  M.)  12  Pac.  Rep.  879;  StaU  v. 
Bardie,  1  Ired.  L.  42;  Saunders  v.  Oatling,  81 
N.  C.  298;  iStefe  v.  Owtfw*,  68  Tex.  261;  Atty- 
Oen.  V.  Ely,  4  Wis.  420;  Atty-Oen.  v.  Barstow, 
4  Wis.  567;  Atty-Oen.  v.  /o<?^,  11  Wis.  14; 
StaU  V.  Mesmore,  14  Wis.  115.  168;  ^toto  v. 
HilmanUl,  21  Wis.  566;  5te«d  v.  Olin,  28 
Wis.  809:  StaU  v.  Stumpf,  Id.  680;  /Sftif«  v. 
Palmer,  24  Wis.  68;  5te^  v.  Pwrdy,  86  Wis. 
213;  StaU  v.  Ba*«-,  88  Wis.  71;  StaU  v.  Jen- 
kins. 46  Wis.  616;  StaU  v.  Dahl,  65  Wis.  510. 

The  effect  and  force  of  the  code  provis- 
ions in  Colorado  have  been  considered  by  our 
fiupreme  court. 

PeopU  V.  Keeling,  4  Colo.  129;  Central  db  0. 
Road  Co.  V.  PeopU,  5  Colo.  89;  Darrow  v.  Peo- 
pU, 8  Colo.  417. 

The  validity  of  the  title  to  an  office  created 
by  law  is  a  judicial  question— one  which  is  not 
only  the  duty  of  the  courts  to  decide,  but  one 
which  it  is  the  exclusive  province  of  the  judi- 
cinrv  department  to  determine. 

State  V.  Tovms,  8  Ga.  867;  Webre  r.  WHUm, 
6L.R.  A. 


29  La.  Ann.  625;  State  v.  Justices  of  Middlesex, 

1  N.  J.  L.  244;  StaU  v.  Marston,  6  Kan.  587. 

Mr.  Lncins  P.  Marsh,  with  Messrs.  Wol* 

cott  ft  Vaile  and  Georg^e  W.  Easley* 

for  appellee: 

Where  the  statute  provides  the  remedy  to 
test  the  right  to  exercise  a  f  renchiae  or  o&ce, 
it  is  exclusive  of  all  other  remedies. 

Atchison,  T.  dtS.F.B.  Co.  v.  PeopU,  5  Colo. 
62. 

Where  a  statutory  remedy  is  given  with  a 
statutory  right,  the  common-law  remedies  are 
withheld. 

Com.  y.  Leech,  44  Pa.  882. 

When  a  statute  creates  a  ri^ht,  or  confers  the 
means  of  acquiring  it,  and  prescribes  the  reme- 
dy for  its  enforcement,  the  statutory  remedy 
is  exclusive  and  must  be  pursued. 

Moulton  V.  Reid,5i  Ala.  827, 828;  Sedgw.  Stat 
and  Const.  Law,  76,  841;  Com.  v.  Oarrigues, 
28  Pa.  9;  Dudley  v.  Mayhew,  3  N.  T.  9;  StaU 
V.  Marlow,  15  Ohio  St.  114. 

Where  a  new  right,  or  the  means  of  acquir- 
ing it,  is  conferred  by  a  Constitution  or  a  stat- 
ute, and  an  adequate  remedy  for  its  infrin^- 
ment  is  given  by  the  same  authority  which 
created  the  right,  the  parties  injured  are  con- 
fined to  the  redress  thus  given. 

Baxter  v.  Brooks,  29  Ark.  185, 186;  Vestry 
of  St.  PanerasY.  Batterbury,  2  C.B.  N.  S.  477, 
89Eng.  C.  L.  486,  note;  Almy  Y.Harris,  6 
Johns.  175;  Lang  v.  Scott,  1  Blackf.  (Ind.)  405; 
Bassett  v.  CarUton,  82  Me.  558;  Peabody  v.  Bos- 
ton School  Committee,  116  Mass.  883. 

Quo  warranto  cannot  be  maintained  because 
a  specific  remedy  has  been  provided  for  the 
contest. 

Ingerson  v.  Berry,  14  Ohio  St.  826. 

Article  7,  §  12,  of  the  Constitution,  works  a 
complete  change  in  the  matter  of  contested 
elections  being  tried  in  proceedings  under  quo 
warranto. 

See  StaU  v.  Marlow,  16  Ohio  St.  114:  StaU 
V.  Francis,  8  West  Rep.  295,  8  Mo.  562. 

The  political  power  of  the  State  may  organ- 
ize municipal  bodies  and  provide  the  mode  of 
reviewing  the  returns  of  all  elections  to  ascer- 
tain whether  they  are  in  accordance  with  the 
expressed  will  of  the  people;  and  until  the 
courts  are  em^wered  to  act  by  the  Constitu- 
tion or  legislative  enactment,  they  must  refrain 
from  interfering. 

Dickey  v.  Reed,  78111.  261;  Brown  v.  Denver^ 
7  Colo.  305;  Darrow  v.  PeopU.  8  Colo.  417. 

The  charter  of  the  Citj  of  Denver  remains 
in  force,  on  the  recognized  principle  that  a 
later  statute  or  constitutional  provision,  which 
is  general  and  affirmative,  does  not  abrogate  a 
former,  which  is  special  and  particular,  unless 
negative  words  are  used,  or  the  two  Acts  are 
irreconcilably  inconsistent. 

StaU  V.  Macon  Co.  CU  41  Mo.  469,  and  au- 
thorities cited. 

Helntt  Ch.  J„  delivered  the  opinion  of  the 
court: 

1.  It  is  asserted  by  respondent  that  the  dis* 
trict  court  had  no  jurisdiction  to  entertain  the 
present  proceeding,  and  that  court  itself  so  de- 
clared when  dismissing  the  petition.  The  as- 
sertion and  judgment  are  based  upon  the  fol- 
lowing Statute,  and  certain  constitutional  pro- 
visions hereinafter  considered:  "If  the  election 
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of  a  mayor  .  .  .  sball  be  contested,  the 
COD  test  shall  be  heard  and  determined  by  the 
board  of  supervisors,  under  rules  which  said 
board  shall  establish  for  such  hearing."  Den- 
ver City  Charter,  art.  4,  §  9. 

The  majfor  of  Denver  is  not  a  member  of  the 
city  council.  He  does  not  preside  over  either 
branch  of  that  body,  nor  does  he  participate  in 
their  proceedings.  His  relation  to  the  council 
is  in  this  respect  somewhat  analogous  to  that 
existing  between  the  governor  and  State  Legis- 
lature. Therefore,  no  argument  can  be  based 
upon  the  fact  that  each  of  the  boards  constitut- 
ing the  council  is,  by  another  section  of  the 
same  Act,  made  the  sole  judge  of  the  qualifi- 
cations, election  and  returns  of  its  own  mem- 
bers. Does  the  language  employed  in  the  Stat- 
ute above  quoted  operate  to  deprive  the  courts 
of  jurisdiction  in  the  premises  by  gito  war- 
ran  to  f 

Quo  warranto  is  one  of  the  most  ancient  and 
important  writs  known  to  the  common  law, — 
the  modem  proceeding  by  information,  which 
has  almost  entirely  superseded  the  ancient  writ, 
being  itself  nearly  200  years  old.  This  juris- 
diction is  expressly  given  to  the  supreme  court 
by  our  Constitution.  It  is  also,  beyond  doubt, 
included  in  the  powers  conferred  by  that  in- 
strument upon  the  district  court,  where,  how- 
ever, its  exercise  may  be  as  regulated  by  stat- 
ute. It  receives  express  legislative  recogni- 
tion,— ^its  ancient  use  and  efficacy  being  by 
Statute  united  with  its  modem,  enlarged  scope. 
And,  while  a  few  cases  hold  the  contrary,  the 
great  weight  of  authority,  as  well  as  the  better 
reason,  supports  the  proposition  that,  unless 
the  legislative  intent  to  take  away  the  jurisdic- 
tion is  expressed  so  clearly  as  to  be  practically 
beyond  a  reasonable  doubt,  it  will  be  regarded 
as  imdisturbed.  Such  intent  does  not  thus  ap- 
pear in  the  Statute  before  us.  The  board  of 
supervisors  is  not  made  the  "sole"  or  "exclu- 
sive" tribunal  to  try  the  contest  for  mayor,  nor 
are  any  words  employed  expressly  eliminating 
the  judicial  jurisdiction  in  question.  Provis- 
ions substantially  similar  to  the  one  before  us 
have  been  held  to  create  a  cumulative  remedy 
merely,  and  not  to  inhibit  proceedings  by  giio 
warranto.  1  Dillon,  Mun.  Corp.  §  202,  and 
cases;  McCrary,  Elections.  §  295,  and  cases. 
See  also  Darrow  v.  People,  8  Colo,  417;  State  v. 
Ca'mlen,  47  N.  J.  L.  64;  StaU  v.  Kempf,  69 
Wis.  470;  People  v.  Hnll,  80  N.  Y.  117;  Hardin 
V.  Colquitt,  m  Ga.  5H8;  State  v.  87iap,  101  Ind. 
86;  State  Y.  Adams,  65  Ind.  398;  Cam.  v.  Allen, 
70  Pa.  465. 

The  fact  that  the  jurisdiction  of  state  legis- 
lative bodies,  in  election  contests  affectinff 
their  own  members,  has  universally  been  held 
exclusive,  does  not  render  such  jurisdiction, 
when  lodged  in  a  municipal  corporation,  also 
exclusive.  The  reasoning  in  those  cases  which 
rely  upon  the  supposed  analogy  between  the 
Legislature  and  council  has  l5en  shown  fal- 
lacious. We  shall  not  state  the  considerations 
whereby  this  fallacy  appears,  but  content  our- 
selves by  citing  a  few  of  the  cases  in  which  it 
Is  demonstrated.  Com,  v.  Allen,  Peopley.  Hall^ 
State  V.  Kempf  and  State  v.  Camden,  supra. 

So  far  as  this  branch  of  tJie  discussion  is  con- 
cerned, which  is  confined  to  the  language  of 
the  provision  cited,  we  must  hold  the  statutory 
remedy  under  consideration  concurrent  with 
eKRA. 


the  prescribed  code  proceeding  by  information 
in  the  nature  of  quo  warranto, 

2.  But  a  more  difficult  question  presented  in 
this  case  is  predicated  upon  section  12,  article 
7,  of  the  ConstitutioD,  which  reads:  "The 
(General  Assembly  shall,  by  general  law,  desig- 
nate the  courts  and  judges  by  whom  the  several 
classes  of  election  contests  not  herein  provided 
for  shall  be  tried,  and  regulate  the  manner  of 
trial,  and  all  matters  incident  thereto." 

We  are  told  that  this  constitutional  provision, 
when  supplemented  by  appropriate  legislation, 
so  operates  as  to  make  the  proceedings  for 
election  contests  thus  provided  exclusive,  and 
inhibit  all  other  methods  of  trying  title  to  office. 

(d)  A  preliminary  consideration  is  suggested 
by  relator  in  argument.  He  earnestly  contends 
that  the  charter  provision  relating  to  the  elec- 
tion of  mayor  is  void  under  this  constitutional 
mandate,  on  the  ground  that  it  is  a  special  and 
not  a  general  Statute;  and  therefore,  since  no- 
valid  legislative  action  has  been  taken  in  obe- 
dience to  the  constitutional  command,  that  the 
remedy  by  information  remains  unaffected. 
This  specific  question  was  passed  upon  ia 
Barrow  v.  People,  8  Colo.  417,  but  we  shall 
affain  notice  it  briefly.  Prior  to  the  adoption 
of  the  Constitution,  Denver  was  incorporated 
under  a  special  charter.  No  action  has  ever 
been  taken,  in  pursuance  of  section  14,  article 
14,  of  that  instrument,  abandoning  the  charter, 
and  reincorporating  under  the  general  laws  au- 
thorized by  section  18  of  the  same  article.  Oa 
the  contrary,  the  special  charter  has  been  tena- 
ciously preserved,  and  from  time  to  time 
amended  to  meet  the  requirements  of  a  growini^ 
and  prosperous  city.  The  right  to  make 
amendments  thereto,  even  though  palpably 
local  legislation,  has  been  considered  and 
upheld  by  this  court.  Brown  v.  Benver,  7 
Colo.  805;  Ca/rpenter  v.  People,  8  Colo.  116; 
Barrow  v.  People,  supra. 

Among  the  specific  provisions  of  the  charter 
existing  at  the  adoption  of  the  Constltutiou  was 
the  following:  **  Whenever  an  election  of 
mayor  shall  be  contested,  the  city  coimcil  shall 
determine  the  same,  as  may  be  prescribed  by 
ordinance.**    Sess.  Laws  1874,  p.  260,  ^  6. 

This  clause  in  the  city  charter  was  not  re- 
pealed by  the  Constitution.  That  instrument 
simply  commanded  future  legislation,  and  was 
purely  prospective  in  its  operation.  Therefore 
the  Statute  in  question  was,  in  any  event,  saveti 
by  section  1  of  the  schedule.  People  v.  Grand 
Co.  6  Colo.  202. 

But,  if  tliis  were  not  so,  since  the  constitu- 
tional provision  is  general  and  affirmative,  re- 
ferring to  election  contests  generally,  no  neg- 
ative words  being  employed,  while  the  Statute 
was  a  special  and  paiticular  provision,  relating 
to  a  particular  and  purely  local  election  contest, 
a  doubt  might  fairly  arise  as  to  whether  the  two 
clauses  were  so  irreconcilably  inconsistent  as  to 
justify  the  application  of  the  doctrine  relating 
to  implied  repeals. 

By  sections  13,  14,  art.  14,  of  the  Constitu- 
tion, already  referred  to,  the  whole  subject  of 
towns  and  cities  is,  with  two  slight  limitations, 
relegated  to  the  Legislature.  In  connection 
witii  such  municipal  corporations,  that  body  is^ 
by  these  provisions,  left  to  exercise  almost  plen- 
ary power.  It  determines  the  mode  of  organ- 
ization, and  provides  for  aU  matters  pertaining 
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to  govern ment,  including  the  number  and  kind 
of  officers,  their  election  or  appointment,  and 
duties.  It  may  or  may  not,  at  its  option,  create 
the  office  of  mayor.  In  some  important  partic- 
ulars, all  municipal  offices  are  wholly  unlike 
offices  created  by  ®^  expressly  recognized  in  the 
Constitution.  Thus  these  corporations  are 
given  a  peculiar  constitutional  status.  This 
fact  has  been  recognized  in  various  wavs;  for 
instance,  the  constitutional  declaration  that  the 
judicial  i)Ower  of  the  State  shall  be  lodged  in 
certain  specified  courts  is  held  not  violated  bv 
giving  the  city  council  exclusive  power  to  ad- 
judicate contested  elections  of  their  own  mem- 
bers.    1  Dillon,  Mun.  Corp.  §  200. 

Moreover,  said  section  14  has  been  construed 
as  an  express  constitutional  recognition  of  the 
right  to  amend  as  well  as  to  retain  existing 
special  charters.  See  cases  in  7  and  8  Colorado, 
above  cited. 

Thus,  towns  and  cities  like  Denver,  while 
retaining  their  special  charters,  appear  to  be  a 
class  of  municipal  corporations  «t<»  ^«/}m«,  so 
far  as  constitutional  objection  generally  on  the 
ground  of  local  and  special  legislation  is  con- 
cerned. And,  construing  section  12,  article  7, 
of  the  Constitution  in  pari  materia  with  sections 
13  and  14,  article  14,  we  are  of  the  opinion  that 
the  Statute  under  consideration  may  stand. 
The  original  provision  remained  in  force  when 
the  Constitution  was  adopted,  and  the  amend- 
ment was  authorized  by  that  instrument. 
Hence  the  requirement  of  said  section  12  in  re- 
lation to  general  laws  does  not  control.  We 
must  therefore  treat  the  charter  provision  as 
valid,  and  proceed  to  consider  the  present  ob- 
jection accordingly. 

(b)  Because  the  Constitution,  in  section  12. 
article  7,  directs  specific  legislation  for  the  trial 
of  *' election  contests,"  it  does  not  necessarily 
follow  that  the  People,  in  their  sovereign  ca- 
pacity, are  thereby  precluded  from  inquiring 
by  information  in  the  nature  of  quo  warranto 
into  usurpations'of  office.  The  framers  of  that 
instrument  were,  in  this  provision,  dealing  with 
the  subject  of  election  contests  as  such.  They 
did  not  intend  to  revoke  the  jurisdiction  by  quo 
warranto  so  carefully  given  by  them  elsewhere 
to  this  and  other  courts  (Const,  art.  6,  §§  8, 11), 
—a  jurisdiction  which,  though  recognizea  at 
the  common  law,  had  also  long  been,  and  then 
was,  specially  lodged  in  the  territorial  courts  by 
existing  statute.  *'  Election  contests  "  and  quo 
'Warranto  proceedings  differ  materially  in  the 
l»rimary  and  principal  objects  for  which  they 
are  brought,  as  well  as  in  their  procedure. 
"  Election  contests,"  purely,  are  usually  insti- 
tuted within  a  prescribed  period  after  the  elec- 
tion, by  or  on  behalf  of  the  unsuccessful  candi- 
date, for  the  purpose  of  establishing  his  right  to 
the  particular  office  in  controversy.  And, 
though  OUT  statutes  permit  any  elector,  upon 
givine  security  for  costs,  to  challenge  in  this 
way  the  right  to  occupy  certain  county  offices, 
yet  neither  in  this,  nor  in  any  other,  contesting 
provision  of  which  we  are  aware,  is  authority 
given  any  public  officer  or  private  individual  to 
institute  a  proceeding,  in  the  name  of  the  State, 
having  for  its  distinctive  purpose  the  protection 
of  the  public.  Quo  warranto  proceedings,  on 
the  contrary,  deal  mainly  with  the  right  of  the 
incumbent  to  the  office,  independent  of  the 
question  who  shall  fill  iU  They  are  brought  in 
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the  name  and  on  behalf  of  the  people,  to  deter* 
mine  whether  the  incumbent  has  unlawfully 
usurped  or  intruded  into,  or  is  unlawfully 
holdmg,  the  office.  They  are  not,  prinoarily^ 
in  the  interest  of  any  individual,  but  are  in- 
tended to  protect  the  public  generaUy  against 
the  unlawful  usurpation  of  offices  and  fran- 
chises. It  is  true  that,  in  the  absence  of  a  con- 
testing statute,  the  common-law  remedy  by  in- 
formation is  invoked  by  contesting  claimants, 
though  the  relief  obtained  is  inadequate,  be- 
cause the  proceeding  stops  with  the  ouster,  the 
contestant  not  being  seated.  2  Dillon,  Mun. 
Corp.  §§  842-844. 

Such  practice  would  be  more  readily  adopted, 
under  like  circumstances,  in  this  State,  since^ 
the  proceeding  by  information,  made  statutory,, 
has  been  so  enlarged  as  to  permit  the  adjudica- 
tion of  the  claimant's  right  to  possession  as  well^ 
as  the  incumbent's  title.    Code,  chap.  28. 

But  the  public  and  prerogative  function  of 
this  proceeding  is  still,  under  our  Information 
Statute,  its  most  important  characteristic,  and 
the  trial  of  a  contestant's  claim  is  secondary  and. 
subordinate.  It  by  no  means  follows  that,  be- 
cause  one  person  unlawfully  intrudes  into  or 
h  olds  a  n  office,  another  is  en  titled  thereto.  The 
incumbent  may  have  a  majority  of  all  the  votea 
cast,  but,  nevertheless,  be  a  wrong-doer.  He 
may  have  been  primarily  ineligible,  or  have  be- 
come subsequently  disqualifi^.  If,  in  such 
case,  he  be  ousted  from  the  office,  his  opponent 
is  not  installed.  A  vacancy  exists,  and  a  new 
election  follows.    Barrow  v.  People,  mpra. 

The  proceeding  by  the  People,  through  which 
the  intruder  is  turned  out  and  the  vacancy  cre- 
ated, is  not  an  "  election  contest "  within  the 
meaning  of  this  constitutional  phrase;  nor  is  a 
similar  investigation  by  the  People  for  frauds 
that,  perchance,  were  not  discovered  till  the 
time  Tor  the  ordinary  statutory  election  contest 
had  passed,  such  a  proceeding.  The  incum- 
bency, in  all  such  cases,  is  a  public  wrong;  and 
for  this  reason  the  People  demand  the  removal. 
The  office,  like  a  franchise,  in  an  important 
sense  belongs  to  the  People;  and  they  simply 
assert  their  right  to  have  it  filled  according  to- 
law,  regardless  of  the  private  interest  of  any 
contestant  or  claimant 

Missouri  has  a  constitutional  provision  like 
the  one  before  us.  The  Supreme  Court  of  that 
State  declares  that  the  election  contests  referred 
to  have  "no  relation  to  gt^  warranto  proceed- 
ings;" and,  further:  "A  qiio  warranto  pro- 
ceeding in  the  circuit  court  is  not  an  election 
contest,  in  the  same  sense  in  which  those  term» 
are  used  in  the  third  and  ninth  sections  of  the 
Constitution.  That  proceeding  only  deter- 
mines that  the  person  holding  the  office  is  or  i» 
not  a  usurper.  But,  ousting  him,  if  the  court 
finds  against  him,  it  adjudges  the  ri^ht  to  the 
office  to  no  one."  State  v.  tVands,  88  Mo.  567, 
8  West.  Rep.  295. 

It  follows  from  the  foi*egoing  that,  in  our 
judgment,  statutes  passed  by  the  Legislature, 
in  obedience  to  the  constitutional  mandate  on 
the  subject  of  contested  elections,  do  not  pre- 
vent inquiry  by  quo  warranto  by  the  People 
into  usurpations  and  unlawful  holdings  of 
office. 

We  are  aware  that  this  conclusion  is  not  in 
harmony  with  the  view  taken  in  Ohio  and  Mis- 
souri, under  constitutional  provisions  substan- 
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tially  similar.  State  y.  Marlow,  15  Ohio  St. 
114;  State  v.  Francis,  tupra.  But,  with  all 
-due  respect  to  those  able  courts,  we  believe  it 
rests  upon  sounder  principles  of  law,  as  well 
as  wiser  considerations  of  public  policy. 
Burelj,  doubts,  if  they  existed,  should  be  re- 
4Solvea  in  favor  of  ibis  jjurisdiction  by  the 
•courts.  It  is  a  matter  of  the  greatest  public 
importance  whether  ineligible  or  disqualified 
persons,  or  persons  who  by  election  frauds 
have  secured  an  apparent  majority  of  the 
Totes.  shall  be  permitted  to  usurp  and  hold 
public  offices.  Except  on  legislation,  consti- 
tutional or  statutory,  so  clear  as  to  be  irresistible, 
the  voice  of  the  people  in  this  matter  should 
not  be  silenced.  The  cases  mentioned  have 
not  passed  unchallenged. 

In  Kane  v.  People,  4  Neb.  609,  the  court, 
per  Lake,  C%.  J,,  speakine  with  reference  to 
the  opinion  in  State  v.  Marlow,  ntpra,  says: 
"Indeed,  even  if  our  Constitution  were  the 
same  as  that  of  Ohio  in  this  respect,  still  we 
should  hesitate  long  before  adopting  the  con- 
-clusion  that  a  contest  under  the  Statute  was 
the  exclusive  mode  of  determining,  in  all  cases, 
between  conflicting  claimants  for  an  office. 
We  should,  as  at  present  advised,  be  strongly 
inclined  to  hold  that  the  remedy  by  qvo  war- 
ranto still  remained  as  a  concurrent  remedy,  to 
be  resort4>d  to  at  the  option  of  the  State,  or  of 
-one  claiming  an  office,  against  an  incumbent 
wrongfully  holding  the  same." 

It  will  be  observed  that  we  do  not  go  so  far 
tis  the  view  thus  foreshadowed  in  the  foregoing 
•case. 

The  opinion  in  People  v.  Hall,  supra,  ad- 
verts to  State  V.  Marlow  as  taking  a  view  con- 
trary to  the  one  announced.  The  disagree- 
ment is  disposed  of  by  saying  that  the  case 
mentioned  was  put  upon  a  peculiar  rejquire- 
ment  of  the  Ohio  Constitution;  but  the  line  of 
Teasoning  adopted,  and  the  language  emploved, 
4ire  such  as  to  convince  us  that,  had  the  Ohio 
provision  existed  in  New  York,  the  Ohio  doc- 
trine would  not  have  been  followed. 

3.  The  declaration  in  section  8.  article  7,  of 
the  Constitution,  that  the  ballots  may  be  ex- 
amined in  contested  elections,  does  not  limit 
this  examination  to  such  proceedings.  The 
right  mentioned  has  alwavs  been  freely  exer- 
<;ised  in  quo  warranto,  which  is  the  common- 
law  method  of  inquiring  into  election  frauds. 
And  the  purpose  of  this  provision  was  to  give, 
in  the  election  contests  authorized  b^  section  12 
x>f  the  same  article,  already  considered,  the 
privilege  of  inspecting  and  comparing  ballots, 
not  to  withdraw  it  from  the  proceeding  in 
which  theretofore  it  had  been  universally  exer- 
cised. The  leading  object  of  said  section  8 
was  to  preserve  the  punty  of  the  ballot  by  in- 
suring its  secrecy;  but,  lest  the  language  mdi- 
<»ting  this  intent  should  be  carried  too  far,  and 
become  the  means  of  perpetrating  fraud,  the 
privilege  in  question  was  carefully  extended  to 
election  contests,  in  which,  perhaps,  it  might 
otherwise  have  been  challenged. 

4.  Chapter  28,  Code  Civ.  Proc,  is  a  substi- 
tu(e  for  the  original  common-law  ouo  wairanto 
remedy.  It  prescribes  an  enlarged  proceeding, 
substantially  by  information  in  the  nature  of 
^uo  warranto^  and  furnishes  the  exclusive 
method,  so  far  as  district  courts  are  concerned, 
for  investigating  usurpations  of  office.  The 
«  L.  R.  A. 


district  attorney  having  refused  to  act  in  the 
present  case,  relator  was  expressly  authorized 
by  this  Statute  to  institute  the  proceeding.  Be- 
ing a  "freeholder,  resident  and  elector"  within 
the  City  of  Denver,  relator's  capacity  to  pro- 
ceed in  the  name  of  the  People  cannot  be  chal- 
lenged on  the  ground  of  insufficiency  of  in  ter- 
sest. The  fact  that  he  was  the  opposing  candi- 
^date,  and  claims  to  have  received  a  majority  of 
the  votes  legally  cast,  does  not  work  his  dis- 
qualification. It  may  be  that  he  is  more  in- 
terested in  vindicating  his  alleged  private  rights 
than  he  is  in  redressing  the  supposed  public 
wrong.  But  this  fact,  it  it  be  a  fact,  does  not 
Justify  our  refusal  to  investigate  in  this  case 
the  alleged  usurpation,  and  render  such  Judg- 
ment as  the  law  permits,  and  the  public  wel- 
fare requires.  A  certain  degree  of  interest  on 
the  part  of  relators  in  quo  tearranto  proceed- 
ings is  generally  deemed  requisite;  and  the 
ofBcious  interm^dling  by  parties  having  ab- 
solutely no  interest,  either  as  taxpayers  or 
voters,  is  disfavored.  But,  since  the  Constitu- 
tion commands  the  Legislature  to  designate  the 
courts  and  Judges  by  whom  the  several  classes 
of  election  contests  shall  be  tried  likewise  to 
regulate  the  manner  of  trial,  we  are  of  opinion 
that  the  forum  and  procedure  prescribed  in 
obedience  to  this  command  are  exclusive  as  to 
the  kind  of  contests  referred  to,  though  the 
Statute  would  otherwise  be  held  cumulative. 
To  this  extent,  the  constitutional  mandate  re- 
quires a  departure  from  the  rule  laid  down  by 
the  authorities  mentioned  in  the  first  part  of 
this  opinion.  No  such  constitutional  provision 
existed  when  those  opinions  were  written. 
Therefore,  in  so  far  as  relator  seeks  to  give  the 
present  proceeding  the  character  of  an  election 
contest  purely,  he  must  fail.  By  refusing  to 
avail  himself  of  the  method  provided  in  pur- 
suance of  the  constitutional  flat,  for  trying  his 
right  to  the  office,  he  has  waived  his  personal 
claims  in  connection  therewith.  The  provis- 
ions of  our  Information  Statute,  permitting 
the  court,  as  a  secondary  matter,  in  proper 
cases,  to  adjudicate  a  contestant's  claim  to  the 
office,  do  not  aid  him;  for  this  is  not  a  case  in 
which  such  relief  would  be  proper.  Relator 
is  in  no  better  attitude  than  if  he  had  made  his 
contest  before  the  board  of  supervisors,  and 
been  there  defeated.  But  the  People,  as  we 
have  seen,  had  no  power  to  invoke  that  pro- 
ceeding, nor  could  they  have  been  made  parties 
or  privies  thereto.  And  this  is  an  additional 
reason  why  the  estoppel  which  applies  to  re- 
latort  so  far  as  his  pnvate  interest  is  concerned, 
should  not  affect  them.  People  v.  Hall,  supra; 
State  V.  Bardie,  1  Ired.  L.  42. 

Had  the  Legislature  entirely  faile^!  to  obey 
the  constitutional  command,  our  conclusion 
might,  in  this  particular,  have  been  different. 
We  might  under  such  circumstances,  have  held 
relator  entitled  to  the  private  relief  mentioned 
in  the  Information  Statute.  But  it  is  not  for 
us  to  here  anticipate  and  enumerate  the  in- 
stances when  election  contests  purely  may  be 
made  a  part  of  the  proceedings  by  information; 
and  we  forbear  further  discussion. 

The  foregoing  views  harmonize  in  the  main 
with  those  expressed  by  the  two  opinions  in 
Darrow  v.  People,  supra.  It  will  be  observed 
bv  reference  to  those  opinions  that  the  specific 
objection  under  section  12,  article  7,  of  the 
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OoDStitutioD,  last  above  noticed,  was  not  then 
considered.  In  so  far,  however,  as  the  lan- 
guage there  employed  would  seem  to  recognize 
the  nght  of  a  contesting  claimant  to  ignore  the 
<»>n8titutional,  statutory  election-contest  rem- 
edy, and  have  his  personal  claims  to  otfloe  ad- 
judicated in  the  proceeding  by  information,  it 
IS  qu^ified  in  accordance  with  the  conclusion 
•above  stated.  Entertaining  the  views  already 
announced  in  regard  to  the  validity  of  the  char- 


ter provision  in  relation  to  contests  for  mayor, 
a  consideration  of  the  Statute  lodging  in  the 
county  court  jurisdiction  to  try  contests  for 
*'  town"  officers  is  unnecessary.  For,  what- 
ever meaning  we  should  assign  to  the  word 
' '  town/'  the  provision  would  have  no  applica- 
tion to  Denver. 

The  demvrrer  ehmild  hate  been  overruled,  an4 
the  judgment  i$  aeeordinffly  revereed. 
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Wffliam  MOELLERESra,  Appt. 
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!•   Everyone  miut  so  e^Joy  his  prop- 

'  erty  as  not  to  injure  the  property  of  another. 

IB.  The  measure  of  damans  for  remov- 
ing  the  lateral  support  to  land  whereby  It 
sinKS  and  falls  away  is  not  the  ooet  of  restoring 
It,  but  the  diminution  of  the  value  of  the  lot  by 
reason  of  the  act. 

S.  The  natural  riffht  of  lateral  8upp«»rt 
to  land  does  not  extend  to  buildingfs 
placed  thereon,  and  an  adjacent  proprietor  is  not 
liable  for  the  giving  way  of  the  earth  on  account 
of  his  excavations  if  he  has  exercised  reasonable 
oare,  and  the  earth  would  not  have  eriven  away 
except  for  the  added  weight  of  the  buildings. 

4«  It  is  proper  to  limit  the  re-cross-ex- 
aminaoon  of  a  witness  who  has  been  exam- 
ined and  fully  orofls-examined  and  subsequently 


recalled  and  re-examined  In  chief,  to  the  mattofS 
testifled  to  by  the  witness  upon  such  re-examlnar 
tlon. 

November  86, 1880.) 

APPEAL  bv  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Allen  Countv  in  far 
vor  of  plaintiff  in  an  action  to  recover  damages 
for  the  sinking  and  falling  away  of  plaintiff's 
land  because  of  the  alleged  removal  by  defend- 
ant of  lateral  support.    Heveraed. 
The  case  is  fully  stated  in  the  opinion. 
Mr,  T.  E.  Ellison  for  appellaDt. 
Messrs.  Bell  ft  Morris  for  appellee. 

Oldst  /.,  delivered  the  opinion  of  the  court: 
This  is  an  action  by  the  appellee  against  the 
appellant  for  damages  causiMi  to  certain  lots 
owned  by  the  appellee  by  reason  of  the  excava- 
tion of  the  lands  adjacent  thereto  by  the  appel- 
lant, permitting  appellee's  lots  to  cave,  and 
causlnff  the  destruction  of  his  fences  and  bam 
upon  the  lots,  and  greatly  depreciating  the  value 


Nora— J3l0M/to  tue  and  improve  one'*s  own  prop- 
erty. 

Bvary  man  la  entitled  to  the  ordinary  and  nat- 
ural use  and  enjoyment  of  his  property:  he  may 
out  down  the  forest  trees,  clear  and  cultivate  his 
land,  althouffh  in  so  doinfir  he  may  dry  up  the 
eouroe  of  his  neighbor's  springs,  or  remove  the 
natural  barrier  against  wind  and  storm.  Pa.  Goal 
Co.  V.  Sanderson,  4  Cent  Bep.  480, 118  Pa.  126. 

It  is  a  maxim  of  the  common  hiw  that  the  owner 
of  the  soli  baa  absolute  dominion  over  the  same  ifi- 
deflnlteiy,  above  and  below  the  surface;  and  that 
whatever  damages  to  others  he  may  occasion  by 
ills  rightful  command  over  his  own  soil  is  damnum 
abeque  injuria.  Bawstron  v.  Taylor,  11  Bxch.  809; 
<Oannon  v.  Hargadon«  10  Allen,  106;  Luther  v.  Wln- 
fiisimmet  Go.  9  Cuah.  171;  JFiagg  v.  Worcester,  13 
Gray,  601;  Dickinson  v.  Worcester,  7  Allen,  19.  To 
the  same  effect  are  Franklin  v.  Elsk,  18  Allen,  211; 
Greeley  v.  Maine  Gent.  R.  Go.  63  Me.  200;  Bowlsby 
V.  Speer,  81 N.  J.  L.  861;  Pettlgrew  v.  Bvansville,  25 
Wis.  228,  8  Am.  Bep.  60;  Hoyt  v.  Hudson,  27  Wis. 
eBA,  9  Am.  Bep.  478;  0*Gonnor  v.  Fond  du  Lao,  A.  ft 
P.  R.  Go.  62  Wta.  626,  88  Am.  Bep.  768;  Taylor  v. 
Fickas,  64  Ind.  167, 81  Am.  Bep.  114;  Cairo  ft  V.  B. 
Co.  V.  Stevens,  78  Cnd.  278, 88  Am.  Rep.  189;  Qtbbs  v. 
Williams,  25  Kan.  214, 87  Am.  Bep.  241;  Barkley  v. 
Wilcox,  86  N.  Y.  140,  40  Aul  Rep.  519;  Acton  v. 
Blundell,  12  Mees.  ft  W.  824;  Phelps  v.  Nowlen,  72 
K.  T.  80, 28  Am.  Bep.  08;  Butler  v.  Peck,  10  Ohio  St. 
886. 

Where  the  maxim  tie  utert  tuo  ut  alienum  turn 
kBdoB  is  applied  to  hind,  it  is  subject  to  a  certain 
modiflcation,  it  belnff  necessary  for  the  plaintiff  to 
show,  not  only  that  be  has  sustained  damage,  but 
that  the  defendant  has  caused  it  by  goinff  beyond 
what  Is  neoessary  in  order  to  enable  hla  to  have  the 


natural  use  of  his  own  land.  West  Gomberland 
I.  ft  8.  Go.  V.  Kenyon,  L.  B.  11  Gh.  Dlv.  782:  Pa.  Goal 
Go.  V.  Sanderson,  4  Gent.  Rep.  481, 118  Pa.  126. 

A  land  owner  may  chanfire  the  grrade  of  its  sur- 
face, and  if.  In  the  absence  of  grant,  prescription 
or  mutual  stipulation,  mere  surface  water  or  the 
natural  drainage  Is  displaced,  obstructed  or  caused 
to  accumulate  upon  adjoining  land,  or  upon  a 
street  or  highway,  no  right  of  action  arises.  Raws- 
tron  V.  Taylor,  11  Bxoh.)869;  Gkmnon  v.  Hargadon, 
10  Allen,  106;  Luther  v.  Wtnnisimmet  Go.  9  Gush. 
171:  Morrill  v.  Hurley,  120  Mass.  99;  Parks  v.  New- 
buryport,  10  Gray,  28;  Flagg  v.  Worcester.  13  Gray, 
001;  Dickinson  v.  Worcester,  7  Allen,  19;  Bangor  v. 
Lansil,  51  Me.  621;  Goodale  v.  Tuttle,  29  N.  7. 
459. 

The  general  common-law  rule  is  that  **the  right 
of  an  owner  of  land  to  occupy  and  Improve  it  in 
such  manner  and  for  such  purposes  as  he  may  Mee 
Ut,  either  by  changing  the  surface  or  the  erection 
of  buildings  or  other  structures  thereon,  is  not  re- 
stricted or  modified  by  the  fact  that  his  own  land 
is  situated  with  reference  to  that  of  adjoining 
owners,  that  an  alteration  in  the  mode  of  its  im- 
provement or  occupation  In  any  portion  of  it  wiU 
cause  water,  which  may  accumulate  theroon  by 
rains  and  snows  falling  on  its  surface  or  flowing  on 
to  it  over  the  surface  of  adjacent  lots,  either  to 
stand  in  unusual  quantltios  on  other  adjacent  lands 
or  pass  into  and  over  the  sarae;in  greater  quantities 
or  in  other  directions  than  they  were  accustomed 
to  flow.  Ch&nnon  v.  Hargadon,  10  Allen,  106,  100; 
Gould,  Waters,  407. 

By  the  oivH  Uiw,  the  lower  of  two  adjacent  es> 
tates  owes  a  servitude  to  the  upper  to  receive  aU 
the  natural  drainage;  and  the  lower  owner  cannot 
rejeot,  nor  oan  the  upper  withhold,  the  supply,  aU 
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of  the  lots.  Issue  was  Joined  on  the  complaint 
by  general  denial,  and  a  trial  had,  resulting  in 
a  verdict  and  judgment  in  favor  of  appellee 
against  the  appellant  for  $300.  There  was  a 
motion  for  new  trial  by  the  appellant  overruled, 
and  exceptions,  and  the  ruling  is  assigned  as 
error. 

The  first  error  presented  and  discussed  is  sus- 
taining an  obiection  to  a  question  propounded 
to  appellee  while  testifying  as  a  witness  in  his 
own  behalf.  The  appellee  was  recalled  as  a 
witness,  and  was  asked  on  examination  in  chief, 
and  testified,  as  to  date  be  had  sold  one  of  the 
lots,  that  he  sold  it  in  October,  1886,  and  that 
the  principal  part  of  the  earth  which  had  caved 
or  slipped  off  from  the  lot  had  slipped  off  be- 
fore he  sold  the  lot;  that  a  large  quantity  of 
the  dirt  riuht  under  the  stable  dropped  off  or 
fell  off.  During  the  course  of  the  cross-exam- 
ination the  counsel  for  appellant  put  the  follow- 
ing question  to  the  witness:  **Don't  you  know 
that  could  be  filled  in  there  for  twenty-five 
cents  a  yard?"  There  was  an  objection  to  the 
question,  and  the  objection  sustained,  and  ex- 
ception taken  at  the  time. 

There  was  no  error  in  this  ruling.  The  wit- 
ness was  recalled  to  fix  the  dale  of  the  sale  of 
the  lot  and  to  testify  as  to  whether  the  injury 
to  the  lot  had  occurred  before  or  after  the  Side. 
The  witness  had  not  testified  on  such  examina- 
tion as  to  the  amount  of  earth  which  had  slid 
off  prior  to  the  sale,  nor  as  to  the  amount  of 
the  damage  done.  The  witness  had  been  upon 
the  witness  stand,  and  been  examined  in  chief, 
and  fully  cross-examined;  and  was  recalled  to 
testify  to  those  particular  facts,  and  it  was 
proper  to  limit  the  cross-examination  to  the 
particular  matter  testified  to  by  the  witness 


when  recalled,  and  the  question  propounded 
did  not  relate  to  and  was  not  germane  to  1  iio- 
matter  of  which  the  witness  spoke  in  his  exam- 
ination in  chief. 

The  next  question  discussed  is  the  giving  and 
refusal  of  instructions  by  the  courL  The  court 
gave  the  following  instructions: 

"1.  There  is  incident  to  land.  In  its  natural 
condition,  a  right  to  support  from  the  adjoining 
land;  and  if  land  not  subject  to  artificial  pres- 
sure sinks  or  falls  away,  in  consequence  of  the 
removal  of  such  support,  the  owner  is  entitled 
to  damages  to  the  extent  of  the  injury  sustained. 
The  measurement  of  damages  in  such  ca.^e  is 
not  the  cost  of  restoring  the  land  to  its  former 
condition  or  situation,  or  of  building  a  wall  icy 
support  it,  but  it  is  the  diminution  in  value  of 
the  plaintiff's  land  by  reason  of -the  acts  of  the 
party  removing  the  support. 

"2.  If  you  find  from  the  evidence  that  the 
defendant  in  this  case  removed  land  adjoining 
plaintiff's  in  the  manner  charged  in  the  com- 
plaint, then  the  measure  of  damages  would  be 
the  diminution  in  value  of  plaintiff's  land. 

"3.  If  you  find  from  the  evidence  that  the 
defendant  in  this  case  removed  land  adjoining 
plaintiff's,  as  charged  in  the  complaint,  and  as 
a  result  of  such  removal  the  fences  and  build- 
ings on  plaintiff's  lands  were  destroyed  or  in- 
jured, in  estimating  the  damages  you  may  con- 
sider such  injury  to  the  fences  and  buildings 
on  plaintiff's  premises,  if  any." 

Instructions  1  and  2  given  by  the  court  prop- 
erly stated  the  law  as  to  the  measure  x)f  dam- 
ages to  the  lots. 

It  is  an  old  and  true  maxim  that  everyone 
must  so  enjoy  his  property  as  not  to  injure  the 
property  of  another,  and  this  was  interpreted 


though  either,  for  the  nake  of  improviog  his  land, 
according  to  the  ordloary  modes  of  good  hus- 
bandry, may  somewhat  interfere  with  the  natural 
flow  of  the  water.  Martin  v.  Jett,  W  La.  501;  Latti- 
more  v.  Da  via,  U  La.  161;  Hays  v.  Hays,  19  La.  351; 
Adams  v.  Harrison,  4  La.  Ann.  165;  Delahoussaye 
V  Judice,  13  La.  Ann.  587;  Hooper  v.  Wilkinson,  15 
La.  Ann.  497;  Riirrow  v.  Laundry,  Id.  681;  Minor  v. 
Wright,  16  Liu  Ann.  151;  Gillla  v.  Nelson,  Id.  276; 
Bowman  v.  New  Orleans,  27  La.  Ann.  502;  Kaiifl- 
man  v.  Gricsemer,  26  Pa.  415,  note;  Miller  v.  Lau- 
bach.  47  Pa.  147;  Hays  v.  Hinklemun,  68  Pa.  334^ 
BenLz  V.  Armstrong,  8  Watts  &  S.  40;  Butler  v.  Peck 
16  Ohio  St.  SiU;  Tootle  v.  Clifton,  22  Ohio  St  24??; 
GiUham  v.  Madison  Co.  R.  Co.  49  III.  484;  Gorml«)V 
V.  Sanford,  52  111.  159;  Hicks  v.  Silliman,  93  111.  S»6; 
Overtx>n  v.  Sawyer,  1  Jones,  L.  906;  Porter  v.  Dur- 
ham, 74  N.  C.  767;  Lnumier  v.  Francis,  23  Mo.  ?«1; 
Jones  V.  Hannovan,  55  Mo.  462;  Livingston  v  Mc- 
Donald, Zi  lowtt,  160;  Ogborn  v.  Connor,  46  Cal.«i8; 
Brown  v.  McAllister,  39  Cal.  573;  Goldsmith  v.^lsas, 
63  Ga.  186;  McCormick  v.  Kttn«»:w  City,  SL  7  C.  B. 
B.  Co.  70  Mo.  *i9;  Gould,  Waters,  468. 

The  rule  of  ibe  common  law  is  accepted'  m  Eng- 
land, Mft^sncliusetts,  Maine,  Vermont,  y/^vr  York, 
Rhode  Island.  New  Jersey  and  Wisooofta,  that  a 
land  owner  may  iii»i>ropriate  to  his  owr,  use  or  ex- 
pel from  bis  land  all  mere  surface  waV?r  or  super- 
ficially percolating  waters,  and  any  *>eraon  from 
-wtiose  land  It  is  withheld  or  whose  f#3nier  supply  is 
deplctA^Ml,  will.  In  the  absence  of  an  express  grant, 
havi^  no  right  of  action  for  such  diversion  or  ob- 
Bti-'iction.  Grpjitrex  v.  H-iyward,  8  Exch.  291; 
Wood  V.  Wau«l,  8  r.xvh,  74«;  Broadbent  v.  lixims- 
botham,  11  F:xeh.  t)02:  HawHtron  v.  Taylor,  Id.  369; 
Buikley  V.  Wilcox,  86  N.  Y.  140:  BiilTum  ▼.  Harris, 
6  U.  1.  L'4:i:  Chatfleld  v.  Wilnon,  28  VL  49.  See  Eu- 
6  L.  R.  A 


,  nor  V.  Barwcll,  2  Glff.  410, 423,  et  seq.;  Curtlss  v,  Ay- 
rault,*7N.Y.73. 

I  In  Massachusetts  and  New  Jersey  an  owner  of 
I  lan<f.  may  erect  structures  upon  it  of  any  size, 
'  hei^nt  or  depth,  irrespective  of  their  effect  uikjq 
I  mote  surface  water  or  the  natural  drainage.  Parka 
I  r  Newburyport,  10  Gray,  28;  Bates  v.  Smith,  100 
I  Mfuis.  181;  Bowlsby  v.  Spoer,  31  N.  J.  L.  851;  Gannon 
,  ▼•  Hargadon,  10  Allen,  106. 

\n  New  Hampshire  a  land  owner  may  disturb  tho 

^  »iatural  drainage  only  to  the  degree  necessary  in 

[the  reasonable  use  of  his  own  land;  and  what  \b 

,  such  reasonable  use  is  ordinarily  for  the  jury  to 

determine  only  under  appropriate  instructions. 

Bassett  v.  Salisbury  Mfg.  Co.  43  N.  H.  669;  Swett  v, 

Cutta,  60  N.  H.  489.    See  Hoyt  v.  Hudson,  27  Wis. 

656,  and  Hurdman  v.  North  Bastern  R.  Co.  L.  R.  8 

C.  P.  Div.  168,  as  to  reasonable  use.    See  also  Wlll- 

lamaon  v.  Ixiok's  Creek  Canal  Co.  76  N.  C.  478. 

The  courta  of  Pennsylvania,  Illinois,  North  Car- 
olina, California  and  Louisiana  have  adopted  the 
civil-law  rule,  and  it  has  been  referred  to  with  ap- 
proval by  the  courts  of  Ohio  and  Missouri.  Tootle 
V.  Clifton,  22  Qhlo  St.  247;  Barkley  v.  Wilcox,  86  N. 
Y.  140,  145. 

In  States  where  the  rule  of  the  civil  law  prevails, 
it  appears  that  the  owner  of  city  property  may  be 
held  tjo  a  stricter  liability  respecting  surface  water 
than  the  owner  of  an  estate  in  an  agricultunil  dis- 
trict. Bentz  V.  Armstrong,  8  Watts  &  S.  40;  Young 
v.  Loedom,  67  Pa.  851;  Vanderwlele  v.  Taylor,  65  N. 
Y.  Ml:  liiviugston  v.  McDonald,  21  Iowa,  180;  Whit- 
ney v.  Sanders,  8  PIttsb.  L.  J.  236;  Phlnlzy  v.  Au- 
gustii,  47  Go,  260;  Freudensteln  v.  Heine,  6  Mo.  App. 
287;  Gormley  v.  Sanford,  50  III.  359;  Gould,  Waters, 
468.  See,  on  same  subject,  Jordan  v.  St.  Paul  etc.  R. 
Co.  pojit, . 
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In  the  c&fle  of  Taylor  v,  Mekas,  64  Ind.  167,  to 
mean  "that  everyone  must  so  enjoy  his  proper- 
ty, according  to  nis  legal  right,  as  not  to  Id  jure 
the  legal  right  in  the  property  of  another. "  The 
lot-owner  has  the  legal  right  to  support  to  his 
lot  from  the  adjoining  land.  If  such  support 
be  removed,  and  by  reason  of  such  removal  the 
lot  caves,  and  is  injured,  by  reason  of  which 
the  lot-owner  suffers  damages,  he  has  a  right  of 
action  against  the  person  removing  the  support 
for  the  amount  of  the  damages  sustained  to  the 
land.  The  measure  of  damages  is  the  diminu- 
tion in  the  value  of  the  lot  or  land.  That  is  a 
matter  easily  arrived  at, — the  difference  in  the 
value  of  the  lot  by  reason  of  the  injury.  Thus 
the  damages  sustained  may  be  arrived  at  with 
reasonable  certainty  and  without  complication. 
To  pursue  any  other  course  to  arrive  at  the 
damage  we  enter  a  field  of  uncertainty,  involv- 
ing the  cost  of  labor  and  material  to  supply  the 
support  removed,  the  manner  of  its  construc- 
tion, its  sufficiency  and  durability,  and  when 
completed  we  have  a  different  support,  or  a 
support  of  different  material,  and  an  artificial 
instead  of  a  natural  one. 

Sutherland  on  Damages  states  the  law  as  fol- 
lows (vol.  3,  pp.  417,  418):  "There  is  incident 
to  the  land,  in  its  natural  condition,  a  right  of 
support  from  the  adjoining  land;  and  if  land 
not  subject  to  artificial  pressure  sinks  and  falls 
away,  in  consequence  of  the  removal  of  such 
support,  the  owner  is  entitled  to  damages  to  the 
extent  of  the  injury  sustained.  The  measure 
of  damages  is  not  the  cost  of  restoring  the  lot 
to  its  former  situation,  or  building  a  wall  to 
support  it,  but  it  is  the  diminution  of  value  of 
the  plaintiff's  lot  by  reason  of  the  defendant's 
act."    McOuire  v.  Qrant,  25  N.  J.  L.  356. 

Instructions  1  and  2  properly  stated  the  meas- 
ure of  damages,  but  instruction  3  is  erroneous. 
It  tells  the  jury,  as  we  interpret  it,  that  if  the 
defendant  removed  the  lateral  support  he  would 
be  liable  to  the  plaintiff  for  the  damages  result- 
ing to  the  buildings  thereon,  regardless  of  the 
manner  in  which  Uie  same  was  done, — whether 
the  injury  was  caused  by  the  negligent  and 
careless  manner  in  which  the  dirt  was  removed, 
or  whether  it  was  removed  in  a  careful  or  pru- 
dent manner.  It  may  be  claimed  that  as  the 
complalut  charges  that  the  defendant  negligent- 
ly, unskillfully  and  carelessly  did  such  work, 
he  caused  the  sides  of  the  lots  to  cave  and  pro- 
duced the  injury,  and  that  as  the  charge  tells 
the  jury  that  if  they  find  the  defendant  removed 
the  soil  adjoining  plaintiff,  as  charged  in  the 
complaint,  and  as  a  result  of  such  removal  the 
fences  and  buildings  were  destroyed,  the  de- 
fendant is  liable,  that  the  instruction  was  to  (he 
effect  that  if  the  injury  resulted  from  the  care- 
lessness and  negligence  of  the  defendant  in  re- 


moving the  lateral  support  he  would  be  liable; 
but  we  do  not  think  the  charge  warrants  this 
construction.  The  jury  are  nowhere  told  in 
the  instructions  as  to  the  nature  of  the  charge 
in  the  complaint,  or  told  that  there  would  be 
any  difference  in  the  liability  of  the  defendant 
whether  the  earth  was  removed  in  a  careless 
and  negligent  manner,  by  reason  of  which  neg- 
ligence the  injury  resulted,  and  the  liability  for 
the  damage  to  the  buildings  if  the  excavatioi^ 
had  been  made  in  a  careful  and  prudent  man- 
ner. 

Washburn  on  Real  Property  (vol.  2,  p.  880y 
states  the  law  as  follows:  "Oi  a  nature  some- 
what akin  to  the  easement  of  light  connected 
with  the  ownership  of  a  house  is  that  of  sup- 
port, or  the  right  of  having  one's  land,  and  the 
structures  erected  thereon,  supported  by  the 
land  of  a  neighboring  proprietor.  The  propo- 
sition may  be  stated  thus:  A,  owning  a  piece 
of  land  without  any  buildings  upon  it,  has  & 
natural  right  of  lateral  support  for  his  land 
from  the  adjoining  land.  This  right  exists  in- 
dependent of  grant  or  prescription,  and  is  also 
an  absolute  right;  so  that  if  his  neighbor  exca- 
vates the  adjoining  land,  and  in  consequence 
A's  land  falls,  he  may  have  an  action,  although 
A's  excavation  was  not  carelessly  or  unskill fully 
performed.  This  natural  right  does  not  extend 
to  any  buildings  A  may  place  upon  his  land, 
and  therefore  if  A  builds  his  house  upon  the 
verge  of  his  own  land  he  does  not  thereby  ac- 
quire a  right  to  have  it  derive  its  support  from 
the  land  adjoining  it  until  it  shall  have  stood 
and  had  the  advantage  of  such  support  for 
twenty  years.  In  the  mean  time  such  adjacent 
owner  may  excavate  his  own  land  for  such 
purposes  as  he  sees  fit,  provided  he  does  not 
dig  carelessly  or  recklessly;  and  if  in  so  doing 
the  adjacent  earth  gives  way.  and  the  house 
falls  by  reason  of  the  additional  weight  thereby 
placed  upon  the  natural  soil,  the  owner  of  the 
house  is  without  remedy.  It  was  his  own  folly 
to  place  it  there." 

This  doctrine  is  fully  supported  by  the  au- 
thorities. Moody  V.  McCUUand,  84  Am.  Dec. 
771;  Beard  v.  Murphy,  86  Am.  Dec.  693;  Ghar- 
Im  V.  Rankin,  22  Mo.  566,  66  Am.  Dec.  644, 
and  note,  649;  Lasalav,  Holbrook,  4  Paige,  169, 
25  Am.  Dec.  524. 

The  third  instruction  given  by  the  court  was 
erroneous,  and  for  this  error  the  cause  must  be 
reversed.  What  we  have  said  in  regard  to  the 
instructions  given  shows  that  the  instructions 
asked  for  by  appellant  on  the  question  of  dam- 
ages were  erroneous,  and  were  properly  re- 
fused. 

Judgment  reversed,  at  cost^i  of  appellee,  with 
instructions  to  sustain  t/ie  motion  for  new  tnaL 
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Rebecca  J.  ADERHOLDT,  Appt.,  1 

V, 

Sam  HENRY  et  al 
(-...Ahc....) 

1.   A  bona  fide  purchaser,  with  a  stipu- 
lation for  a  good  and  sufficient  title,  of 
6  L.  R  A. 


a  portion  of  lands  subject  to  a  vendor's  Hen,  Is 
entitled  to  have  the  remaining:  portions  of  tlie 
land  first  sold  to  satisfy  the  lien,wliethor  the  same 
have  been  subsequently  sold  or  devised,  if  the  sub- 
sequent alienees  have  notice,  actual  or  construc- 
tive, of  the  antecedent  conveyance. 

2.    When  a  vendor  sells  part  of  a  tract 
subject  to  a  mortg^a^  which  covers  the  en^ 
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tire  tract,  the  yendor  and  purohaser  stand  on  the 
same  level  and  must  contribute  towards  payment 
of  the  mortgage  In  proportion  to  their  several  In- 
terests. 

8.  Parties  to  a  miit  to  enfbroe  the  lien 
fbr  tiie  pnrcliase  price  of  a  tract  of  land 
charged  by  a  testator  with  the  payment  of  a  ven- 
dor's lien  upon  that  and  other  lands,  and  sold  for 
that  purpose,  are  not  estopped  by  the  decree  in 
that  suit  from  enforcing  contribution  by  a  pur- 
chaser at  a  sale  under  the  decree,  who  purchases 
aubjeot  to  the  original  lien,  towards  the  payment 
thereof. 

4.   Where  land  is  charg^ed  by  the  testa- 

.  tor  with  the  payment  of  a  vendor's  lien 
upon  that  and  other  lands,  and  Is  sold  for  that 
purpose  and  the  purchase  money  not  pa]d,where- 
Qpon  it  is  resold  under  a  decree  in  a  proceeding 
to  enforce  the  lien  for  such  purchase  money,  if 
the  purchaser  at  such  resale  buys  subject  to  the 
original  lien,  he  has  no  claim  to  a  preference,  in 
respect  thereto,  over  the  devisees  of  the  other 
lands  subject  to  such  lien. 

6.  A  purchaser  fbr  a  valnable  consider* 
ation  of  a  portion  of  land  subject  to  a 
vendor's  lien*  who  after  the  vendor's  death 
purchases  other  lands  subject  thereto,  which  are 
specially  charged  with  the  payment  thereof,  and 
sold  for  that  purpose,  thereby  becomes  liable  for 
the  purchase  money,  and,  instead  of  having  pref- 
erence over  devisees  of  other  portions  of  the  lands 
so  subject,  must  have  the  land  for  which  he  paid 
value  first  sold  under  the  vendor's  lien,  and  the 
proceeds  applied  in  satisfaction  thereof,  at  least 
to  the  extent  of  the  unpaid  balance  which  he 
agreed  to  pay  for  the  lands  charged,  although  he 
has  lost  the  latter  by  reason  of  his  failure  to  pay 
the  purchase  money  and  their  being  sold  under 
proceedings  to  enforce  the  lien  therefor. 

(May  29, 1880.) 

APPEAL  by  defendant,  Aderholdt,  from  a 
decree  of  the  Chancery  Court  of  Etowah 
County  fixing  the  order  in  which  several  par- 
cels of  land  subject  to  a  vendor's  lien  should  be 
sold  for  the  paymeDt  of  the  same.    Reversed, 

On  October  26,  1872,  one  J.  W.  Maddox  pur- 
chased  certain  lands  to  secure  the  purchase 
money  of  which  he  gave  his  notes,  which  by 
successive  transfers  l^came  vested  in  one  Warcl 
and  his  wife. 

Maddox  died  on  May  26, 1876,  leaving  a  will 
by  which  he  appointed  his  daughter  Kcbecca 
J.  Maddox,  subsequently  Aderholdt,  executrix, 
and  directed  a  part  of  the  lands  so  purchased, 
described  as  the  mill  tract,  to  be  sold  for  the 
payment  of  his  debts.  Rebecca  qualified  as  ex- 
ecutrix and  acted  as  such,  and  under  the  power 
contaihed  in  the  will  on  December  22,  1876, 
sold  the  mill  tract  to  W.  P.  Prickett  and  C.  B. 
Maddox. 

On  September  2,  1870,  Ward  filed  his  bill  to 
enforce  the  vendor's  lien  for  the  balance  of  the 
purchase  money,  the  notes  remaining  unpaid, 
and  made  all  the  heirs  of  Maddox,  together 
with  Prickett,  parties  thereto. 

Prickett  and  Maddox  did  not  pay  the  pur- 
chase money  for  the  mill  tract,  and  the  execu- 
trix filed  her  bill  on  September  22, 1879,  to  en- 
force her  vendor's  lien  thereon ;  she  obtained  a 
decree  and  under  it  the  mill  tract  was  sold  to 
one  Sam  Henry,  who  paid  the  purchase  money 
therefor. 

Subsequently  a  decrap  was  reached  in  the 
6  L.  R.  A. 


Ward  suit  ordering  a  sale  of  the  whole  of  the 
lands  to  enforce  payment  of  the  purchase 
money  which  remameid  unpaid  on  the  purchase 
by  J.  W.  Maddox,  deceased. 

Thereafter  Henry  bought  Ward's  interest  in 
such  decree  and  filed  a  petition  to  ascertain  in 
which  order  the  various  parcels  of  the  lands 
formerly  belonging  to  J.  W.  Maddox  should  be 
sold  to  satisfy  me  decree  enforcing  the  vendor's 
lien. 

From  the  decree  rendered  by  the  chancellor 
upon  that  petition  Mrs.  Aderholdt  took  this  ap- 
peal. 

The  other  material  facts  appear  in  the  opinion 
of  the  court. 

Atr,  Amos  E*  Goodhue  for  appellant. 

Messrs,  W.  H.  Denson  and  Watts  ft  Son 
for  appellees. 

Clopton«  Jl,  delivered  the  opinion  of  the 
court: 

A  court  of  equity,  in  charging  land  subject 
to  an  incumbrance,  which  has  been  successive- 
ly sold  and  conveyed,  with  covenant  of  war- 
ranty, in  parcels  to  different  persons,  pursues 
the  mverse  order  of  alienation.  This  general 
rule  has  been  so  repeatedly  and  uniformly  af- 
firmed that,  as  has  been  said,  it  should  l>e  t^ 
^rded  res  judicata,  McbiU  M.  D.  d  Mut.  Ins, 
Uo.  V.  Buder,  86  Ala.  718;  Prickett  v.  Sihert, 
75  Ala.  815. 

The  application  of  the  rule  rests  on  the  equi- 
table principle  that  an  incumbrancer,  having  a 
paramount  lien  on  the  entire  land,  shall  first 
exhaust  that  parcel,  the  sale  of  which  will  not 
prejudice  a  bona  fide  purchaser  of  another  par- 
cel. In  order  to  successfully  invoke  the  pro- 
tection of  the  rule,  the  alienees  first  in  order 
must  be  bona  fide  purchasers,  and  the  succes- 
sive alienees  have  notice,  actual  or  constrno- 
tive,  of  the  antecedent  sale  and  conveyance. 
Want  of  notice  of  the  common  incumbrance  is 
not  requisite.  If  any  are  bona  fide  pur- 
chasers without  notice,  their  ri^ht  to  hold  the 
property  discharged  of  the  incumbrance  is 
governed  by  different  principles.  Generally, 
the  rule  may  be  invokea  whenever  the  alienee 
has  a  right,  as  against  the  common  vendor,  to 
have  the  parcel  bought  and  paid  for  by  him 
free  from  the  incumbrance.  Facts  and  cir- 
cumstances affecting  and  qualifying  the  rights 
and  equities  of  the  different  purchasers,  as  be- 
tween themselves,  may  materially  modify  the 
application  of  the  rule.  It  will  not  be  applied 
if  Its  application  works  injustice.  With  this 
general  statement  of  the  rule  and  its  qualifica- 
tions, we  pass  to  a  consideration  of  the  equities 
of  the  parties. 

A  bill  was  filed  bv  the  transferees  of  a  note 
given  by  J.  W.  Maddox  for  a  part  of  the  pur- 
chase money  of  the  land,  which  had  been 
bought  by  him  in  October,  1872,  to  enforce  a 
vendor's  lien.  A  final  decree  of  sale  was  made 
in  November,  1883.  Maddox  having  died  be- 
fore the  filing  of  the  bill,  his  heirs  and  devisees 
were  made  defendants.  He  sold  and  conveyed, 
in  his  lifetime,  parcels  of  the  land  to  different 
persons,  and  by  his  will  devised  a  part  of  it  to 
be  sold  for  the  payment  of  his  debU«,  and  other 
portions  to  some  of  his  children.  'The  aliena> 
tions  first  in  the  order  of  time  bear  date  May 
25,  1876;  on  which  day  he  conveyed,  with  cov- 
enant of  warranty,  by  three  separate  convey* 
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ances.  different  parcels  to  John  H.  Burton,  C. 
B.  Maddox,  and  F.  W.  L.  Maddox.  It  is  sat- 
isfactorily shown  by  the  evidence  that  the  first 
two  conveyances  were  made  on  a  valuable  con- 
sideration. The  last  is  a  voluntary  convevance. 
As  to  Burton,  the  evidence  discloses  no  fact  or 
circumstance  which  impairs  or  displaces  his 
right  to  a  preference  over  the  others.  Being  a 
bona  fide  purchaser,  with  a  stipulation  for  a 
good  and  unincumbered  title,  he  is  unquestion- 
ably entitled  to  have  the  other  portions  of  the 
land  sold  before  his  is  resorted  to.  0.  B.  Mad- 
dox, though  a  purchaser  for  a  valuable  consid- 
eration, occupies  an  entirely  different  position, 
as  will  be  hereafter  shown. 

The  next  point  of  consideration  relates  to  the 
equities  between  appellee  Henry  and  the  dev- 
isees; to  a  clear  understanding  of  which  a 
statement  of  other  facts  is  requisite..  On  the 
same  day  on  which  the  conveyances  above 
mentioned  were  made,  J.  W.  Maddox  made 
his  will,  and  died  a  few  days  thereafter.  By 
the  will,  power  was  conferred  on  the  executrix 
to  sell  for  the  pavment  of  his  debts  those  parts 
of  the  land  designated  in  the  record  as  the 
"Mill  Tract,"  and  a  half  interest  in  three  acres 
previously  conveyed  to  C.  B.  Maddox,  and  also 
one  acre  on  whidi  the  store-house  stood.  The 
executrix  executed  the  power  of  sale  Decem- 
ber 22,  1876.  At  the  sale,  0.  B.  Maddox  pur- 
chased the  one  acre,  and  the  half  interest  in  the 
three  acres;  the  purchase  money  for  which  he 
paid.  C.  B.  Maddox  and  Prickett  purchased 
the  mill  tract.  In  Consequence  of  their  failure 
to  pay  the  purchase  money,  the  executrix  filed 
a  bill  in  September,  1879,  to  subject  it  to  the 
payment  thereof.  On  October  28,  1880,  a  de- 
cree was  rendered  ascertaining  that  Maddox 
and  Prickett  were  indebted  about  the  sum  of 
$2,800,  and  ordering  the  land  to  be  sold  for  its 
payment.  It  was  sold  by  the  register  under  the 
decree  January  8,  1881,  and  bought  by  Henry 
for  $400. 

The  bill  on  which  the  present  decree  of  sale 
was  made  was  filed  before  the  bill  on  which  the 
decree  was  rendered,  under  which  Hennr 
bought,  and  was  pending  at  the  time  of  his 
purchase.  He  necessarily  had  notice  of  the 
vendor's  lien,  and  purchased  subject  to  it. 
There  is  evidence  showing  that  the  existence 
and  amount  of  the  vendors  lien  were  consid- 
ered and  estimated  by  him  in  determining  the 
price  which  he  was  willing  to  pay  for  the  land. 
The  rule  to  pursue  the  inverse  order  of  aliena- 
tion does  not  extend  to  a  case  where  a  part  of 
the  land  is  sold  subject  to  the  paramount  in- 
cumbrance. When  a  vendor  sells  a  part  of  a 
tract  subject  to  a  mortgage  which  covers  the 
entire  tract,  the  vendor  and  purchaser  stand  on 
the  same  level,  and  must  contribute  in  propor- 
tion to  their  respective  interests.  Successive 
purchasers  of  an  equity  of  redemption  sold  by 
the  sheriff  in  parcels,  at  different  times,  are  not 
liable  in  the  inverse  order  of  alienation.  Black, 
Ch.  J.,  says:  "Two  purchasers  at  a  sheriff's 
sale,  subject  to  a  mortgage,  which  is  a  common 
incumbrance  on  the  land  of  both,  stand  on  a 
level.  Neither  of  them  has  done  or  suffered 
anything  which  entitles  him  to  a  preference 
over  the  other.  Equality  is  equity.  They 
must  pay  the  mortgage  in  proportion  to  the 
value  of  their  respective  lots."  Carpenter  v. 
Koaru,  20  Pa.  227. 
6L.aA. 


The  contention  of  counsel,  that  the  devisees 
are  estopped  by  the  decree  uuder  which  Henry 
bought,  on  the  ground  that  they  were  parties, 
cannot  be  sustained.  By  the  purchase,  Henry 
acquired  all  the  title  and  interest  in  and  to  the 
mill  tract  which  they  had,  as  heirs  and  devisees, 
and  they  are  estopped  from  asserting  any  right 
or  title  to  that  particular  land.  But  the  ques- 
tion here  is  not  a  question  of  right  or  title  to 
the  land,  but  of  the  equities  between  successive 
purchasers  aud  devisees  of  parcels  of  land  cov- 
ered by  a  common  vendor's  lien,  subject  to 
which  all  of  them  took  their  respective  inter- 
ests.  The  devisees  are  affected  by  all  the  equi- 
ties to  which  the  devised  parcels  were  subject 
in  the  hands  of  the  testator,  aud  Henry's  equity 
is  the  same  as  if  he  had  purchased  from  the 
testator  subject  to  the  vendor's  lien.  If  a  mort- 
gagor sells  a  part  of  the  mortgaged  lands  sub- 
ject to  the  mortgage,  the  part  which  he  retains 
and  the  part  sold  are  ratably  liable  to  the  mort- 
gage debt.  Henry,  having  purchased  subject 
to  the  vendor's  lien,  has  no  claim  to  a  prefer- 
ence over  the  devisees.  The  equities  between 
them  are  ^nal,  and  equality  of  burden  becomes 
equity.  Their  several  parcels  are  liable  to  con- 
tribute in  proportion  to  their  respective  values. 
In  such  case,  the  principle  of  contribution  ap* 
plies.  The  same  observations  apply  to  F.  W. 
L.  Maddox's  part,  he  being  a  mere  volunteer. 
Aldric/i  V.  Cooper,  2  Lead.  Oas.  Eq.  (4th  Am. 
ed.)804. 

"When  the  deeds  to  the  successive  grantees 
are  not  warranty,  or  equivalent  thereto,  but 
simply  purport  to  convey  the  mortgagor's 
right,  title  and  interest  in  the  i>arcels,  the  in- 
tention is  clear  that  the  grantees,  respectively, 
assume  their  portions  of  the  burdens.  '^  8  Pom. 
Eq.  Jur.  §1225. 

The  remaining  question  relates  to  the  equi- 
ties between  0.  B.  Maddox  and  the  other  par- 
ties. The  interest  of  the  testator  in  the  mill 
tract  was  speciallv  charged  with  the  payment 
of  his  debts,  ana  was  sold  for  that  purpose. 
C.  B.  Maddox  became  the  purchaser.  The 
payment  of  the  purchase  money  of  the  mill 
tract,  and  its  application  to  the  debts,  would 
have  relieved  the  land  of  the  vendor's  lien,  and 
the  devisees  and  Henry  would  have  received 
their  parts  or  parcels  free  of  incumbrance. 
0.  B.  Maddox  owes  now,  on  accoimt  of  tho 
purchase  money,  more  than  enough  to  pay  tho 
amount *of  the  decree  of  sale.  Being  aware 
that  the  mill  tract  was  specially  charged  and 
sold  to  pay  the  debts  of  the  testator,  his  pur- 
chase imposed  an  obligation  to  furnish  the 
money  for  that  purpose,  and  thus  relieve  the 
balance  of  the  land.  It  is  still  his  legal  and 
equitable  duty  to  pay  what  he  owes  in  exonera- 
tion of  the  other  parcels. 

Says  Mr.  Pomeroy:  "Although  the  deeds 
are  warranties,  so  that  the  doctrine  will  other- 
wise apply,  any  particular  grantee  may  by  his 
subsequent  omissions,  or  by  his  subsequent 
dealings  with  other  grantees,  disturb  the  order 
of  the  equities  in  his  own  favor,  and  create 
equities  in  behalf  of  other  owners,  and  even 
render  his  own  parcel  primarilv  liable,  as  be- 
tween all  the  grantees."  2  Pom.  Eq.  Jur. 
§  1225. 

It  would  be  inequitable  to  allow  him,  by  his 
failure  to  pay  the  purchase  money  for  the  mill 
tract,  to  throw  the  burden  of  the  vendor's  lien 
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on  the  other  owners,  and  be  himself  relieved. 
The  other  parties  have  a  superior  equity;  and 
in  adjusting  the  eauities  between  them  the  court 
Bhould  direct  his  land  to  be  first  sold. 
In  determining  the  proportions  which  should 


be  contributed  by  the  parcels  owned  by  Henry, 
F.  W.  L.  Maddox  and  the  devisees,  the  court 
will  be  governed  by  the  rule  settled  in  Mobile 
M.  D.  £  Mut.  Ins,  Co.  v.  tiuder,  35  Ala.  718. 
Beversed  and  remanded. 
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1  Martin  E.  ELLIS,  Appt, 

V. 

John  W.  HILTON. 
■  (-...Mich ) 

Expenses  incurred  in  eood  faith  in  at- 
tempiiikg  a  cure  may  be  recovered  in  addi- 
tion to  the  actual  Talue  of  the  animal  at  the  time 
the  injury  occurred,  in  a  suit  for  damaeres  for  an 
injury  to  an  animal  by  which  it  was  rendered  en- 

'  tirely  worthless,  although  defendant  was  not  con- 
sulted in  relation  to  the  matter  of  the  attempted 

(  cure. 

(OampMl,  Jm  diasents.) 

(N^ovember  15, 1880.) 

ERROR  to  the  Circuit  Court  for  Grand  Trav- 
erse County  to  review  a  judgment  in  fa- 
vor of  plaintiff,  but  for  a  less  amount  than  he 
claimea,  in  an  action  to  recover  damages  for 
injuries  to  a  horse,  alleged  to  have  resulted 
from  defendant's  negligence.    Beveraed. 

The  facta  suflBcientlv  appear  in  the  opinion. 

Messrs,  Pratt  Sb  Davis,  for  plaintiff,  ap- 
pellant: 

Compensation  or  recompense  for  the  actual 
loss  sustained  is  what  the  courts  in  all  cases 
seek  to  award  as  the  measure  of  damages. 

Allison  V.  Chandler,  11  Mich.  542;  Warren  y. 
Cole,  15  Mich.  265;  Detroit  Daily  Post  Co,  v. 
Mc Arthur,  16  Mich.  447;  Gilbert  v.  Kennedy, 
22  Mich.  117;  Winchester  v.  Craig,  88  Mich.  205, 
209;  Bennett  v.  Beam,  42  Mich.  846. 

After  the  horse  was  injured  plaintiff's  duty 
was  to  save  himself  harmless,  if  he  could,  and 
to  do  all  that  prudence  and  good  judgment 
would  dictate,  to  relieve  the  defendant  from 
loss. 

C'ubit  V.  (TDett,  61  Mich.  850;  Dennis  v. 
ffuyck,  48  Mich.  620. 

If  treatment  was  determined  on.coft  and  ex- 
pense incurred  in  feeding,  caring  for  and  treat- 
ing the  animal  within  reasonable  limits  would 
be  a  proper  charge  against  the  defendant. 

Addison,  Torts,  §  590;  Sedgwick,  Damages, 


6th  ed.  title  Injury  to  Animals;  Watson  v. 
Lisbon  Bridge,  14  Me.  201;  Sutherland,  Dam- 
ages, p.  106;  Hughes  v.  Quentin,  8  Carr.  &  P. 
703,  and  authority  in  point;  Dean  v.  Chicago  <ft 
H.  B.  Co,  48  Wis.  808;  Oleson  v.  Brown,  41  Wis. 
415. 

The  case  of  SuUivan  Oo,  v.  Amett,  116  IniL 
488,  is  directly  in  point. 

Mr,  J.  R.  Adsit,  with  Mr,  Lorin  Rob- 
erts, for  defendant,  appellee: 

In  the  case  of  domestic  animals  injured,  the 
proper  rule  of  damages,  as  in  the  case  of  other 
perishable  chattels,  should  usually  be  the  re- 
duced value  at  the  time. 

Davidson  v.  Michigan  Gent,  B.  Co,  49  Mich. 
481. 

In  Keyes  v.  Minneapolis  dt  8t.  L,  B.  Co.  86 
Minn.  290,  the  court  stated  that  the  owner  was 
entitled  to  recover  for  the  diminished  market 
value  of  the  animals  after  cure,  and,  in  addi- 
tion thereto,  such  expense  as  he  incurred  in 
reasonable  attempts  to  effect  a  cure,  provided 
the  whole  damages  did  not  exceed  the  original 
value  of  the  property. 

See  also  Uraves  v.  Moses,  18  Minn.  885  (GiL 
807);  2  Thomp.  Neg.  1261;  Oillett  y.  Western 
B.  (7<>rp.  8  Allen,  660;  Wheeler  y,  Townshend,^ 
Vt.  15;  Streett  v.  Laumier,  84  Mo.  469;  Johnson 
Y.IIolyoke,  105  Mass.  80;  Oleson  v.  Brown,  41 
Wis.  A\Z;^Shelbyvill€  B,  Co,  v.  Lewark,  4  Ind. 
471;  New  Haven  Steamboat  Co.  v.  Vanderbilt,  16 
Conn.  420;  Williamson  v.  Barrett,  51  U.  B.  18 
How.  101  (14  L.  ed.  68).  | 

Lone,  J.,  delivered  the  opinion  of  the  court: 
This  IS  an  action  to  recover  damages  against 
the  defendant  for  negligently  placing  a  stake 
in  a  public  street  in  Traverse  City,  which  plain- 
tiff's horse  ran  against,  and  was  injured.  It 
was  conceded  on  the  trial  by  counsel  for  de- 
fendant that  the  horse  of  plaintiff  was  so  in- 
jured  that  it  was  entirely  worthless.  Plaintiff 
claimed  damages,  not  only  for  the  full  value  of 
the  horse,  but  also  for  what  he  expended  in  at- 
tempting to  effect  a  cure,  and  on  the  trial  stated 
to  tlie  court  that  plaintiff  was  entitled  to  le- 


HOTE.—Damaoea  for  injury  to  personal  property; 
duty  of  party  iTtjured, 
The  measure  of  damagres  in  ordinary  cases  where 
property  Is  not  entirely  lost  or  destroyed,  or  prac- 
tloally  and  substantially  so,  but  is  only  impaired  in 
value  or  partially  destroyed,  is  the  difference  be- 
tween the  value  before  the  injury  and  immediately 
thereafter,  and  reasonable  expense  incurred,  or 
value  of  time  spent  in  reasonable  endeavors  to  pre- 
serve or  restore  the  property  injured  (Field,  Dam- 
aeres,  621;  Eastman  v.  Sanborn,  3  Allen,  604;  Harri- 
son V.  Missouri  Pac.  R.  Ck).  6  West.  Rep.  30&,  88  Mo. 
6^);  and  if  injured  the  difference  between  its  value 
before  and  after  the  injury  and  the  reasonable  ex- 
pense of  its  care,  the  temporary  loss  of  its  use  and 
Interest  from  the  date  of  the  action.  Atlanta  & 
6  L.  R.  A. 


West  Point  R.  Co.  v.  Hudson.  62  Oa.  679:  Jackson  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  74  Mo.  fiS6:  Toledo,  P.  ft 
W.  R.  Co.  V.  Johnston,  71  HI.  83:  Meyer  v.  Atlantlo 
ft  P.  R.  Co.  64  Mo.  642;  Whittaker's  Smith,  J^eg,  96. 

It  is  the  duty  of  one  injured  in  his  estate  by  the 
fault  of  another  to  use  all  reasonable  means  to  pro- 
tect himself  against  in  J  urious  consequences.  Lloyd 
V.  Lloyd  (Vt.)  6  New  Eng.  Rep.  260. 

It  is  the  duty  of  a  party  to  protect  himself  from 
the  injurious  consequences  of  the  wrongful  act  of 
aaother  if  he  can  do  so  by  ordinary  effort  and  care 
and  ar.  moderate  and  reasonable  expense;  and  for 
such  reasonable  exertion  and  expense  in  that  b^ 
half  he  may  charge  the  wrong-doer.  8  Parsons, 
Cont.  178;  Field,  Damages,  19;  Harrison  v.  Missouri 
Pac.  R.  Co.  «uj:>ra. 
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-cover  a  reaaonable  expense  in  trying  to  cure 
the  horse  before  it  was  decided  that  she  was 
-actually  worthless.  The  court  ruled,  however, 
that  the  damages  could  not  exceed  the  value  of 
the  animal.  A  claim  is  made  by  the  declara- 
tion for  moneys  expended  in  trying  to  effect  a 
cure  of  the  horse  after  the  iniury. 

Upon  the  trial  the  plaintiff  testified  that  he 
put  the  horse,  after  the  injury,  into  the  hands 
of  a  veterinary,  and  paid  hfm  $35  for  care  and 
treatment.  On  his  cross-examination,  he  also 
testified  that  the  veterinary  said  "there  was 
hopes  of  curinf  her,  if  the  muscles  were  not 
too  badly  bruised.  He  didn't  say  he  could 
cure  her.  He  thought  there  was  a  chance  he 
might." 

iJT.  DeCow,  the  veterinary,  was  called,  and 
testified,  as  to  the  injury,  that  the  stake  entered 
the  breast  of  the  horse, 'on  the  left  side,  about 
six  inches;  that  the  muscles  were  bruised,  and 
the  left  leg  perfectly  helpless.  He  got  the 
wound  healed,  but  on  account  of  the  severe 
bruise  of  the  muscles  the  leg  became  paralyzed 
and  useless.  On  being  asked  whether  he 
thought  she  could  be  helped  when  he  first  saw 
ber,  he  stated  that  he  did  not  know  but  she 
might;  that  she  might  be  helped,  and  kept  for 
breeding  purposes,  and  be  of  some  value. 

It  is  evident  from  the  testimony  that  the 
plaintiff  acted  in  good  faith  in  attempting  the 
cure,  and  under  the  belief  that  the  mare  could 
be  helped,  and  be  of  some  value.  The  court 
below,  however,  seems  to  have  based  its  ruling 
that  no  greater  damages  could  be  recovered 
than  the  value  of  the  animal,  and  that  these 
moneys  expended  in  attempting  a  cure  could 
not  be  recovered,  upon  the  ground  that  the  de- 
fendant was  not  consulted  in  relation  to  the 
matter  of  the  attempted  cure.  Whatever  dam- 
ages the  plaintiff  sustained  were  occasioned  by 
the  negligent  cpnduct  of  the  defendant,  and  re- 
covery in  such  cases  is  always  permitted  for 
such  amount  as  shall  compensate  for  the  actual 
loss.  If  the  horse  had  been  killed  outright  the 
^nly  loss  would  have  been  its  actual  value. 
The  horse  was  seriously  injured;  but  the  plain- 
tiff, acting  in  good  faith,  and  in  the  belief  that 
«hc  might  be  helped  and  made  of  some  value, 
expended  this  $85  in  care  and  medical  treat- 
ment He  is  the  loser  of  the  actual  value  of 
the  horse,  and  what  he  in  good  faith  thus  ex- 
pended. He  is  permitted  to  recover  the  value, 
but  cut  off  from  what  he  has  paid  out.  This 
is  not  compensation. 

Counsel  for  defendant  contends  that  such 
damages  cannot  exceed  the  actual  value  of  the 
■property  lost,  because  the  loss  or  destruction  is 
total.  There  may  be  cases  holding  to  this 
rule;  but  it  seems  to  me  the  rule  is  well  stated, 
and  based  upon  good  reason,  in  Wataon  v.  Lis- 
(ion  Bridge,  14  Me.  201,  in  which  the  court 
iBays:  *'Flaintiff  is  entitled  to  a  fair  indemnity 
for  his  loss.  He  has  lost  the  value  of  his  horse, 
-«nd  also  what  he  has  expended  in  endeavoring 
to  cure  him.  The  Jury  having  allowed  this 
part  of  his  claim,  it  must  be  understood  that  it 
was  an  expense  prudently  incurred,  in  the  rea- 
sonable expectation  that  it  would  prove  bene- 
ficial. It  was  incurred,  not  to  aggravate,  but 
to  lessen,  the  amount  for  which  the  defendants 
might  be  held  liable.  Had  it  proved  success- 
~fu],  they  would  have  had  the  benefit  of  it.  As 
it  turned  out  otherwise,  it  is  but  Just,  in  our 
<  L.  R.  A. 


Judgment,    that    they    should    sustain    the 

In  Mvrphy  v.  McGraw,  74  Mich.  — ,  41  N. 
W.  Rep.  917,  it  appeared  on  the  trial  that  the 
horse  was  worthless  at  the  time  of  purchase 
by  reason  of  a  disease  called  "eczema."  The 
court  charged  the  Jury  that  if  the  plaintiff  was 
led  by  defendant  to  keep  on  trying  to  cure  the 
horse  the  expense  thereof  would  l]i  chargeable 
to  the  defendant,  as  would  also  be  the  case  if 
there  were'any  circumstances,  in  the  judgment 
of  the  Jury,  which  rendei-cd  it  reasonable  that 
be  should  keep  on  'trying  as  long  as  he  did  to 
effect  the  cure.  The  plaintiff  recovered  for 
such  expense  and  on  the  hearing  here  the 
char^  of  the  trial  court  was  held  correct. 

It  IS  a  question,  under  the  circumstances,  for 
the  lury  to  determine  whether  the  plaintiff 
acted  in  good  faith,  and  upon  a  reasonable  be- 
lief that  the  horse  could  be  cured,  or  made  of 
some  value,  if  properly  taken  care  of;  and  the 
trial  court  was  in  error  in  withdrawing  that 
part  of  the  case  from  them.  Such  damages,  of 
course,  must  always  be  confined  within  rea- 
sonable bounds,  and  no  one  would  be  justified, 
under  any  circumstances,  in  expending  more 
than  the  animal  was  worth  in  attempting  a 
care.    This  is  the  only  error  we  need  notice. 

Thejndgtnent  <(fthe  court  below  must  be  re- 
versed, toith  costs,  and  a  neto  trial  ordered, 

Chainplin  and  Morse*  Ji/.,  concurred  with 

Sherwood*  OA.  J,: 

I  concur  in  the  result. 

Campbell*  J.: 

I  think  the  rule  laid  down  at  the  circuit  th» 
proper  one. 


,   Amos  CHAFFEE,  Appt., 

V, 

TELEPHONE  &  TELEGRAPH  CON- 
8TRUCTI0N  CO. 

(-...Mich ) 

The  flact  that  telegraph  and  telephone 
poles  and  wires  prevented  the  extin- 
g^oishment  of  a  fire  does  nut  make  the  com- 
pany owning  them  liable  for  the  loss,  where  the 
owner  of  the  building  burned,  on  whose  land 
they  Ftood,  had  buUt  by  the  side  of  them,  and  had 
permitted  a  tenant  to  use  one  of  the  wires,  and 
had'  never  objected  to  them  in  any  way  before 
the  fire. 

(November  IS,  1889.) 

ERROR  to  the  Circuit  Court  for  Wayne 
Counter  to  review  a  judgment  entered  upon 
a  verdict  directed  for  defendant  in  an  action  to 
recover  damages  for  the  destruction  of  plain- 
tiff's property  bv  fire  because  of  the  alleged 
interference  of  defendant's  wires  with  efforts 
to  extinguish  it.    Affirmed, 

The  lacts  sufficiently  appear  in  the  opinion. 

Afr.  Otto  BUrchner.for  plain  tiff,  appellant: 

The  planting  of  poles  in  the  alley  and  stretch- 
ing and  maintaining  the  wires  through  the 
same  bv  defendant,  was  a  clear  invasion  of 
plaintiff's  rights. 

Every  continuance  of  a  nuisance  is  a  new 
nuisance. 

Addison,  Torts  (abr.),  p.  119;  Cooley,  Torts, 
2d  ed.  788. 
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Tbe  dama;;^  to  plaintiff  as  a  result  of  tbe  in- 
jury was  not  only  the  probable,  but  it  was  the 
necessary,  result  of  it.  Known  and  declared  to 
be  such  by  defendant  one  year  before  the  fire. 

See  Metallic  Comp.  Co,  v.  Fitchlmrg  B,  Co. 
109  Mass.  277. 

The  act  of  the  defendant  in  planting  the 
poles  and  stretch ingfand  maintainiDg  wires  over 
them  through  the  alley  in  the  rear  of  plaiutift's 
premises  was  the  proximate  cause  of  the  de- 
struction of  plaintifT's  building. 

See  Louisiana  Mut.  Ins,  Co.  v.  Tweed,  74  U. 
8.  7  Wall.  52  (19  L.  ed.  67);  Field.  Damages, 
(^  5;  Sutherland,  Damages,  p.  48;  Atkinson  v. 
Newcastle  di  Q,  TF.  W, Co.  L.  R.6Exch.  404;  Scott 
V.  Eunter,  46  Pa.  192;  Allegheny  v.  Campbell, 
107  Pa.  680:  Dickinson  v.  Boi/le,  17  Pick.  78; 
McAfee  v.  Orafford,  64  U.  S.  18  How.  447  (14 
L.  ed.  217). 

Long  continuance  of  a  nuisance  is  no  defense 
to  an  action  therefor. 

Beid  V.  Atlanta,  78  Gu.  628;  Pettis  v.  John- 
son, 66  Ind.  189;  Gray  v.  Boston  Qas  Light  Co, 
114  Mass.  149;  Philadelphia,  W,  A  B,  B,  Co,  v. 
State,  20  Md.  167;  Mcdyrmiclds  App.  67  Pa.  66. 

Mr.  Ashley  Pond»  with  Mr,  William  H. 
Wells,  for  defendant,  appellee. 

Morae»  J,,  delivered  the  opinion  of  the 
court: 

Plaintiff  was  the  owner  of  lot  72  in  section  2 
of  the  Governor  and  Judges'  Plan  in  the  City 
of  Detroit,  and  of  a  valuable  brick  building 
thereon  that  yielded  a  monthly  rent  of  $250. 
It  was  situated  on  the  south  dde  of  Lamed 
Street  west,  in  the  block  bounded  by  Lamed 
Street  and  Jefferson  Avenue  on  the  north  and 
south,  and  by  Griswold  and  Shelby  Streets  on 
the  east  and  west,  respectively.  The  block  was 
intersected  by  an  alley  twenty  feet  wide,  run- 
ning between  Jefferson  Avenue  and  Lamed 
Street,  from  Griswold  Street  westerly  to  Shelby 
Street.  The  defendant  put  up  and  maintained 
sixty  wires,  stretched  on  cross-arms,  each  six 
feet  long,  attached  to  poles  planted  in  the 
^und  (eight  to  each  pole),  through  said  alley, 
ra  the  rear  of  plaintiff's  building.  There  were 
also  twelve  telegraph  wires  stretched  through 
said  alley  by  another  company. 

On  the  2d  day  of  March,  1888,  a  fire  broke 
out  in  the  building,  and  everything  burned  ex- 
cept the  walls.  Some  of  the  brick  walls  were 
not  damaged  so  as  to  require  to  be  taken  down, 
but  a  part  of  them  were.  It  is  claimed  that 
these  wires  prevented  the  ffre  department  from 
extinguishing  the  fire.  Mr.  Tryon,  the  sec- 
retary of  the  fire  department,  testified,  as  did 
Mr.  Elliott,  the  assistant  chief  engineer,  that 
on  account  of  these  wires  it  was  impossible  for 
the  firemen  to  raise  the  ladders,  which  were  on 
tracks.  Mr.  Tryon,  some  time  before  the  fire, 
notified  Mr.  Phillips,  the  manager  of  the  de- 
fendant Company,  that  these  wires  in  the  alley 
would  prevent  the  fire  department  from  raising 
its  ladders  in  the  event  of  a  fire.  Mr.  Phillips 
replied  that  this  was  undoubtedly  correct,  but 
that  the  defendant  Company  were  preparing  to 
get  its  wires  under  ground,  and  that  it  would 
strip  that  alley  as  soon  as  possible, — ^prob- 
ably the  first  thing  it  did.  When  the  firemen 
first  reached  the  premises  the  fire  was  in  the 
third  story.  Evidence  was  given  on  behalf  of 
the  plaintiff  tending  U)  show  that  if  it  had  not 
6L.RA. 


been  for  these  wires  tbe  first  and  second  stories 
of  the  building  could  have  been  saved  intact^ 
except  the  damage  from  the  water  thrown  oi» 
the  tire.  The  plaintiff  sues  in  trespass  on  the- 
caso,  claiming  damages,  and  contends:  first, 
that  the  alley  was  a  private  way  appurtenant 
to  his  lot  and  building:  second,  that  the  erec- 
tion of  the  wires  by  defendant  in  tbe  alley 
was  a  trespass,  and  their  maintenance  a 
nuisance,  every  continuance  of  which  was  a. 
new  nuissLnce;* third,  that,  in  contemplation  of 
law,  defendant,  by  its  wires,  was  at  the  fire, 
and  by  force  and  arms  prevented  its  extinction, 
and  in  so  doing  was  the  direct  and  immediate- 
cause  of  the  destruction  of  plaintiff's  building. 
The  defendant  claims:  Jirst,  that  the  defendant 
was  not  unlawfully  maiutainin?  the  wires  ii^ 
the  alley;  second,  the  act  complained  of  was- 
not  the  proximate  cause  of  the  loss;  third,  the 
damages  sought  to  be  shown  by  the  plaintiff's- 
testimony  are  vague  and  speculative. 

The  first  contention  of  tbe  defendant  is  based 
upon  the  long  acquiescence  of  the  plaintiff  in 
the  maintenance  of  the  wires  in  the  alley.  The- 
circuit  judge  before  whom  the  case  was  tried, 
Hon.  Cornelius  J.  Reilley,  of  theWayne  Circuit 
Court,atthe  closeof  the  testimony  directed  a  ver- 
dict for  the  defendant.  In  the  view  that  I  take^ 
of  the  case,  it  is  not  necessary  to  discuss  much 
of  the  evidence,  or  any  point  in  the  case  save 
the  first  plea  of  the  defendant.  The  evidence 
is  uncontradicted  that  the  building  was  erected 
five  years  before  the  trial  of  the  suit  Before- 
the  erection  of  the  burned  building  the  lot  wa»^ 
occupied  by  a  dwelling  house,  which  had  been 
there  a  great  many  years.  The  plaintiff  testi- 
fies that  the  wires  were  placed  there  "  a  good 
while  ago,  and  were  there  when  the  brick  build- 
ing, which  was  burned,  was  erected."  He 
knew  the  poles  were  there,  and  what  the  wirea 
were  used  for.  "  I  asked  no  questions  about 
it.  From  the  time  I  first  knew  the  wires  wer»^ 
there,  I  understood  what  they  were  there  for.** 
He  never  asked  the  defendant  to  remove  them, 
nor  protested  against  their  maintenance  in  the 
alley,  nor  in  any  way  manifested  any  dissent 
to  the  action  of  the  defendant  in  keeping  and 
using  them  there.  He  testifies  that  one  of  his. 
tenants  i^sed  a  telephone  in  his  building,  and 
says:  **  I  never  objected,  or  found  fault  with 
the  defendant  Company  for  maintaining  ite 
wires  there." 

I  can  see  no  legal  or  equitable  reason  why 
the  plaintiff,  tacitly  assentinf  to  the  mainte- 
nance of  the  wires  in  this  alley,  by  allowing 
his  tenant  to  use  a  telephone  connected  there- 
with, and  by  permitting  them  to  remain  there 
without  the  least  objection,  should  be  allowed, 
after  this  fire,  to  place  the  damage,  or  any  part- 
of  it,  upon  tbe  defendant;  nor  can  I  find  any 
law  to  sustain  his  action.  It  is  contended  by 
the  counsel  for  plaintiff  that  the  maintenance^ 
of  the  wures  in  the  alley  was  a  nuisance,  and  a. 
continuing  one  from  day  to  day,  each  continu- 
ance being  a  new  nuisance;  that  the  defendant 
was  liable  to  tbe  plaintiff  in  an  action  at  law 
for  the  obstruction  of  the  alley  every  day,  up* 
to  and  including  the  day  of  the  fire;  and  that 
therefore  the  acquiescence  of  the  plaintiff  for 
one  or  more  days  cannot  be  used  to  infer  an 
implied  license  for  its  continuance  another  day. 
The  following  cases  are  cited  to  support  this- 
contention:  &id  v.  Atlanta,  73  Ga.  523;  Ora^ 
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T.  Boitan  Gas-Light  Co,  114  Mass.  149;  PMla- 
dOphia,  W.  A  B.  R.  Co,  v.  State,  20  Hd.  157; 
Fettis  v.  Johnson,  56  Ind.  189. 

These  cases  do  not  meet  tbe  question  pre- 
sented here.  Failure  to  protest  against  a  nui- 
sance for  a  long  space  of  time  will  not  prevent 
an  action  to  abate  it,  upon  the  principle  that 
each  day  of  its  continuance  is  a  new  nuisance; 
and  many  courts  hold  that  the  right  U>  main- 
tain a  nuisance  can  never  be  gamed  by  pre- 
scription. But  I  can  find  no  authority  any- 
where, and  I  should  doubt  its  being  good  law 
if  I  did  find  it,  that  will  permit  a  man  to  build 
by  the  side  of  these  telegraph  and  telephone 
poles  and  wires,  without  any  protest  or  demur 
whatsoever  a^inst  their  standing  there,  when 
they  are  on  his  own  land,  and  go  on  for  years, 
without  finding  any  fault  whatever,  and  allow 
a  tenant  to  use  one  of  the  wires  for  business 
purposes  in  his  building,  and  then,  when  a  fire 
arises,  and  the  poles  are  found  to  hinder  the 
firemen  in  their  work  of  extinguishing  it,  charge 
up  to  the  cor()oration  maintaining  these  poles 
tbe  loss  occasioned  by  such  fire.  To  do  this 
would  be  to  violate  one  of  the  plainest  princi- 
ples of  justice;  ^nd  the  law,  in  my  opinion,  will 
not  permit  it. 

I  do  not  doubt" the  right  of  Mr.  Chaffee  to 
have  moved  at  any  moment  to' abate  this  nui- 
sance; but  while  he  acquiesced  in  it,  and  virtu- 
ally was  using  it,  or  deriving  some  benefit  from 
it,  through  a  tenant  in  his  building,  he  cannot 
be  permitted  to  recover  damages  because  of  its 
mainrenance  upon  his  premises.  If  there  can 
be  any  assent  which  is  not  shown  by  express 
words,  the  plaintiff  assented  to  the  continuance 
of  these  poles  upon  his  premises,  and  such  as- 
sent was  not  a  question  for  the  Jury.  It  was 
shown  without  dispute  by  his  own  testimony. 
There  was  clearly,  to  my  mind,  an  implied  as- 
sent that  the  poles  might  remain  there,  and  no 
hint  anywhere,  not  even  in  his  testimony  on 
the  trial,  that  he  ever  considered  them  a  nui- 
sance until  thev  were  demonstrated  to  be  so  by 
the  fire.  Until  something  was  done  by  Chaffee 
to  notify  the  defendant  that  he  found  some  fault 
with  the  maintenance  of  these  poles  in  the  al- 
ley, he  could  not  recover  damages  for  their  be- 
ing there. 

The  Judgment  was  right,  and  must  be  affirmed, 

Sherwood*  CJi,  (/,,  and  Champun  and 
Lonflf,  J  J,,  concurred  with  Morse,  /• 

Campbell,  t/*.,  dissenting: 

Whatever  may  be  its  effect  as  a  circumstance 
on  the  question  of  damages,  I  think  there  can 
be  no  doubt  of  the  riieht  of  any  land  owner  to 
sue  for  some  damages  for  any  encroachment 
on  his  property  rights.  Delay  in  complaining 
may  sometimes  cut  off  a  right  to  sue  in  equity, 
but  nothing  short  of  statutory  limitations  can 
bar  a  suit  at  law;  and  where  a  wrongful  entry 
or  intrusion  is  made  without  license  or  permis- 
sion, no  license  can  be  legally  determined  from 
inaction.  There  is  some  diinculty  in  ascertain- 
ing the  precise  effect  of  the  wires  in  connec- 
tion with  the  fire.  But  such  difficulty  is  no 
defense  to  an  action,  and  a  wrongdoer,  and 
not  the  injured  party,  must  bear  this  difficulty. 
"Whether  the  danger  of  interference  with  put- 
ting out  fires  is  a  natural  one,  to  which  damage 
may  be  attached,  is  at  least  a  question  for  t&e 
jury.  That  serious  damage  and  fatal  casual- 
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ties  have  arisen  from  the  placing  of  numeroua 
wires  near  high  buildings  is  a  matter  of  com- 
mon knowledge,  and  there  can  be  no  doubt  it  is  a 
wrong  unless  consented  to.  It  is  not  in  tlie 
power  of  a  city  to  license  anyone  to  damage  or 
encroach  on  the  property  of  individuals,  and 
no  justification  can  be  based  on  it.  I  do  not 
think  it  can  be  held,  as  matter  of  law,  that  Mr. 
Chaffee  is  estopped  from  complaining  of  tho- 
action  of  the  defendant,  or  from  recovering 
some  damages.  I^or  do  I  think  we  can  pre- 
vent a  jury  from  considering  the  amount  of 
damages,  under  proper  instructions  as  to  th» 
law,  tne  facts  not  being  subject  to  judicial  de- 
temdnation.  I  think  there  should  be  a  new- 
trial. 


David  M.  KICHARDSON 

Christian  H.  BUHL  et  al.,  AppU. 

(....Mich ) 

1.  Courts  will  take  notice  of  their  own 
motioii  of  illeg^al  contracts  which  oome 
before  them  for  adjudication,  and  will  leave  th» 
parties  where  they  have  placed  themselves. 

8.  The  ori^anisation  of  a  corporaition 
for  the  purpose  of  controlling^  the  man- 
iifkcture  and  trade  in  matches  in  the  United 
States  and  Canada,  by  gettinir  all  manufacturers- 
of  matches  to  enter  into  a  combination  givlnir 
such  corporation  the  whole  control  of  the  busi- 
ness, or  by  buying  out  those  who  would  not  so  en- 
ter, and  buying  off  any  others  who  might  propoee 


Note,— Contracts  ereatinq    monopolies,    wHd  t» 
against  puoliie  poUcu> 

Agreements  to  stifle  competition  in  trade  are 
void,  and  conspiracies  to  injure  trade  are  indict- 
able at  common  law.  People  v.  North  Biver  Sugar 
Ref.  Co.  (N.  Y.)  t  L.  B,  A.  88. 

An  agreement  between  several  oommerclallflrms* 
by  which  they  bound  themselves  for  the  term  of 
three  months  not  to  sell  any  India  cotton  bagging^ 
except  with  the  consent  of  a  majority  of  their  num* 
ber,  was  held  unlawful  In  India  Bagging  Asso.  ▼• 
Kook,  11  La.  Ann.  164.  And  see  Craft  v.  McCon- 
oughy,  79  m.  346:  Central  Ohio  Salt  Co.  v.  Guthrie,. 
36  Ohio  St.  666. 

A  division  of  the  profits  of  a  fraudulent  transac- 
tion is  sufficient  evidence  of  a  combination  to  d&» 
fraud.    Kinunell  v.  Geeting,  2  Grant,  125. 

An  'agreement  between  the  proprietors  of  flv» 
lines  of  canal  boats  to  charge  a  uniform  rate  and 
divide  the  common  earnings  is  a  conspiracy. 
Hooker  v.  Vandewater,  4  Denlo,  349. 

A  contract  arising  out  of  such  an  agreement  is  lU 
legal  and  void.   Stanton  v.  Allen,  6  Denio,  434. 

So  a  combination  to  restrain  trade  is  unlawful. 
Com.  V.  H«int,  46  Mass.  Ill;  Com.  v.  Wallace,  16- 
Gray,  SSI;  Com.  v.  Prius,  76  Mass.  127;  Com.  v.  East- 
man, 1  Cush.  1B9;  Morris  Bun  Coal  Co.  v.  Barday 
OoairCo.  68  Pa.  178. 

A  combination  of  ship  owners  to  keep  trade  In 
their  own  hands  by  giving  a  rebate  on  freights  ia- 
not  unlawful  as  to  a  rival  carrier  excluded  there- 
from. Mogul  Steamship  Go.  v.  McGregor,  L.  B.  21 
Q.  B.  Div.  644. 

How  far  contracts  in  restraint  of  competition  in 
trade  are  sustainable,  see  Leslie  v.  Lorillard,  1  L. 
K.  A.  4fi6,  note,  UD  K.  Y.  619. 

Monopolies  unlawfvL 

Monopolies  are  contrary  to  pubUo  policy.  Casa* 
of  the  Monopolies,  11  Coke,  84  h;  Bex  v.  Waddington 


See  also  12  L.  R.  A.  428,  563;  15  L.  R.  A.  145,  3G1,  598;  17  L.  R.  A.  97;  18  L. 
R.  A.  657. 
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to  engage  In  the  business.  Is  an  unlawful  enter- 
prise, being  an  attempt  to  create  a  monopoly. 
8.  An  agreement  intended  to  aid  in  the 
fbrmation  and  organisation  of  an  ille. 
gal  corporation  designed  to  secure  a  monop- 
oly of  a  certain  business  by  which,  in  considera- 
tion of  indorsements  and  other  financial  aid  to  a 
shareholder  to  enable  him  to  raise  funds  neces- 
sary to  Join  the  enterprise,  the  Indorsera  are  to 
have  a  share  of  the  net  earnings  of  his  stock,  is 
Toid  on  grounds  of  public  policy. 

(November  15, 1889.) 

APPEAL  by  defendants  from  a  decree  of  the 
Circuit  Court  for  Wayne  County  in  favor 
of  plaintiff  in  an  action  to  redeem  certain 
pledged  stock,  to  enjoin  a  contemplated  sale 
thereof  by  the  pledgees,  and  for  an  accounting 
and  the  repayment  of  certain  moneys  which 
the  pledgee^  had,  as  alleged,  collectea  overaad 
above  the  sum  due  them.    Reversed, 

The  facts  are  ImIIj  stated  in  the  opinions. 

Mr,  Hei 
appellants. 

Mr,  Willard  K.  Lilllbridge  for  com- 
plainant, appellee. 

Mr,  F.  A.  Baker  filed  a  brief  in  support  of 
motion  for  reheariDg,  insisting  that  the  alleged 
illegalities  of  the  Diamond  Match  Company  do 
not  vitiate  the  contracts  in  question  in  this  case, 
and  relying  upon  WtUaon  ▼.  Otoen,  80  Mich. 
474,  and  cases  cited. 

Sherwood,  Oh,  J.,  delivered  the  opinion  of 
the  court: 
In  1879  the  Richardson  Match  Company  was 


The  facts  are  lully  stated  in  the  opinions. 
Mr,  Henry  A.  Harmon  for  defendants. 


located  at  Detroit  It  was  organized  under  the 
laws  of  this  State,  and  the  complainant  owned 
or  controlled  all  of  its  stock.  Its  business  was 
manufacturing  matches,  but  for  sixteen  months 
previous  to  the  8d  day  of  July.  1879,  its  factory 
had  not  been  in  operation.  The  capital  stock 
of  the  company  then  was  $75,000,  consisting 
of  8,000  shares  of  $35  each.  On  the  representa- 
tions of  the  complainant  to  defendant  Buhl  as  to 
the  earning  capacity  of  the  match  factory,  the 
defendants  became  security  for  complainant  on 
his  bond  to  the  government  for  $80,000,  and 
indorsed  the  commercial  paper  of  the  company 
to  the  amount  of  about  $50,000.  To  secure 
the  defendants  on  these  liabilities  Mr.  Richard- 
son assigned  to  defendant  Buhl  1,800  shares  of 
the  stock  in  the  Richardson  Match  Company, 
and  received  from  him  therefor  the  following 
receipt  and  agreement. 

Received  of  Mr.  D.  M.  Richardson  one 
thousand  eight  hundred  shares  of  the  stock  of 
the  Richardson  Match  Company,  to  be  held  by 
me  for  three  years  from  July  1, 1879,  as  trustee, 
for  the  following  purposes:  To  vote  the  same 
at  all  stockholders'  meetings,  both  regular  and 
special;  to  receive  the  dividenHs  paid  thereon, 
and  retain  the  same,  except  one-sixth  portion 
thereof,  which  I  am  to  pay  to  D.  M.  Richard- 
son. At  the  expiration  of  said  three  years,  if 
all  the  obligations  which  I  or  R.  A.  Alger  have 
assunyd  for  said  company  are  fully  paid  and 
satisned,  I  am  to  transfer  said  stock  to  said  D. 
M.  Richardson. 

Signed]  C.  H.  Buhl, 

"etroit,  July  8d,  1879. 


be 


1  East,  167.  See  People  v.  North  River  Sugrar  Bef  . 
€o.(N.Y.)2L.  B.A.88. 

An  act  affecting  the  public  Injuriously,  though 
.neither  illegal  nor  immoral,  but  which  is  intended 
to  effect  a  purpose  tending  to  the  prejudice  of  the 
public  at  large,  la  indictable  at  the  common  law 
as  a  criminal  conspiracy.  King  v.  Journeymen 
TaUors,  8  Mod.  10;  King  v.  Edwards,  Strange,  707. 

So  of  a  conspiracy  to  injure  trade.  Uez  v.  Cope, 
1  Strange,  144. 

A  conspiracy  is  not  the  subject  of  a  civil  action 
until  a  third  person  has  suffered  a  damage  from 
something  done  under  it.  Then,  and  not  before,  he 
may  sue:  and  the  wrong  inflicted,  not  the  combi- 
nation to  do  it,  is  the  real  foundation  of  the  action. 
Savile  v.  Roberts,  1  Ld.  Raym.  374,  878;  Hutchins  v. 
Hutchlns,  7  HilU  104, 106;  Herron  v.  Nichols,  25  CaX, 
555. 

No  rdief  in  lato  or  equtty  in  earn  of  fraudulent 
contracts. 

Contracts  entered  into  through  fraud  are  illegral 
and  void  and  parties  thereto  are  in  contemplation 
of  law  in  pari  delicto^  and  neither  law  nor  equity 
will  afford  relief  to  either  of  them.  McCIintock  v. 
Loisseau,  2  L.  R.  A.  816,  and  note^  81  W.  Ya.  865; 
Cobbs  V.  Hlxson,  4  L.  R.  A.  683,  note,  76  Mich.  260. 

The  courts  of  this  country  have  uniformly  re- 
fused to  assist  either  party  in  the  enforcement  of  a 
contract  to  violate  the  law.  Michigan  Bank  v. 
Nilcs,  1  Doug.  401,  41  Am.  Dec.  583;  Jackson  v. 
Shawl,  28  Gal.  271;  Mitchell  v.  Smith,  4  U.  S.  4  Dall. 
289  a  L.  ed.  828),  1  Binn.  110, 2  Am.  Deo.  417;  Maybin 
V.  Coulon,  4  U.  S.  4  Dall.  296  (1 L.  ed.  841):  DuDcanson 
V.  M'Lure,  4  U.  8.  4  Dall.  808  (1 L.  ed.  845);  Nichols  v. 
Buggies,  8  Day,  145,  8  Am.  Dec.  262;  Armstrong  v. 
rroler,  24  17.  8. 11  Wheat.  258  (6  L.  ed.  468);  Hannay 
V.  Bve,  7  U.  8.  8  Crancb,  242  (2  L.  ed.  427);  Patton  v. 
Nicholson.  16  U.  8.  3  Wheat.  204  (4  L.  ed.  871);  Cam- 
bioso  V.  Maffett,  2  Wash,  a  a  98;  BarUe  v.  Nutt, 


28  n.  S.  4  Pet.  184  (7  L.  ed.  829:  Craig  v.  Missouri,  28 
U.  S.  4  Pet.  410  (7  L.  ed.  908). 

The  law  aids  no  one  to  violate  its  behests,  but 
leaves  a  party  as  it  finds  him,  remediless  to  the 
consequences  of  his  own  folly  and  turpitude.  Am. 
L.  Ins.  ft  T.  Co.  V.  Dobbin,  HUl  ft  D.  268;  Nellis  v. 
Clark,  20  Wend.  24,  4  Hill,  424;  Perkins  v.  Savage.  16 
Wend.  412;  De  Groot  v.  Van  Duzer,  20  Wend.  803. 

Illegal  contracts  are  not  such  onlytas  stipulate  for 
something  that  is  unlawful,  but  where  the  inten- 
tion of  one  of  the  parties  Is  to  enable  the  other  to 
violate  the  law,  it  Is  corrupted  by  such  illegal  in* 
tention  and  is  void.  Tatum  v.  Keiley,  25  Ark.  211; 
Branch  Bank  v.  Crooheron,  5  Ala.  250;  Beach  v. 
Kezar,  1 N.  H.  184;  Steele  v.  Curie,  4  Dana,  881;  Oi- 
rardy  v.  Richardson,  1  Bsp.  13;  Langton  v.  Hughes, 
1  Maule  ft  8. 668;  Lightf oot  v.  Tenant,  1  Bos.  ft  P. 
551;  Farmer  v.  Russell,  1  Bos.  ft  P.  296. 

Whatever  the  parties  have  fraudulently  or  ille- 
gally contracted  to  execute,  the  law  refuses  to 
compelfthe  contractor  to  execute,  or  pay  damages 
for  not  executing.  It  will  leave  the  parties  where 
it  finds  them.    Pepper  v.  Haight,  20  Barb.  438. 

A  con  tract,  though  distinguishable  from,yet  grow- 
ing out  of,  and  made  in  aid  of  ,aD  illegal  contract  ism 
contemplation  of  the  Act  against  gambling  and 
betting,  and  is  void.  MoLain  v.  Huffman,  80  Ark* 
431. 

But  it  has  been  held  that  a  contract,  innocent  in 
itself,  will  nut  be  avoided  because  it  may  by  possi- 
bility facilitate  an  illegal  transaction;  to  render  it 
void  the  connection  with  the  illegal  transaotion 
must  be  direct  and  not  remote  or  oonJeoturaL  See 
De  Oroot  v.  Van  DusMr,  17  Wend.  170. 

Judicial  noUoe.  See  comprehensive  note  to  Olivs 
V.  State,  4'L.  R.  A.  88, 86  Ala.  88;  Com.  v.  Klng(Ma8S.) 
6  L.  R.  A.  686;  Missouri  Pao.  R.  Co.  V.  Lewis,  2  L.  R.  A* 
67, 24  Neb.  848;  Skinner  v  Harriaon  Twp.  2  L.  R.  A* 
12nr,UdIud.littL 


See  also  33  L.  R.  A.  T.IO;  38  L.  R.   A.  17(5. 
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The  1,800  shares  of  stock  thus  assi^ed  to 
Buhl  gave  him  and  Alger  coDtrol  of  the  Rich- 
ardsoD  Match  Company,  and  the  agreement 
that  they  should  retain  %ve  sixths  of  the  divi- 
dends made  upon  that  stock  gave  them  one  half 
of  all  the  dividends  or  profits  earned  by  the  com- 
pany. After  the  receipt  was  given,  Gen.  Alger 
became  president  of  the  company  and  a  director, 
and  Mr.  Buhl  and  two  of  his  sons,  with  Mr.  Rich- 
ardson, were  the  other  directors.  Frank  Buhl, 
one  of  the  sons,  was  made  secretary  and  treasurer 
at  a  salary  of  $1,200  per  year.  The  Richardson 
Match  Company  was  conducted  under  the  ar- 
rangement above  stated  until  December  24, 
1880.  The  paper  indorsed  by  Buhl  and  Alger 
was  discounted  at  7  per  cent  at  the  Detroit  Na- 
tionnl  Bank,  in  which  they  were  interested, 
and  the  interest  paid  by  the  company  in  its  or- 
dinary course  of  business. 

The  Diamond  Match  Company  was  organ- 
ized on  the  3d  day  of  December,  1880,  under 
the  laws  of  the  Slate  of  Connecticut,  for  the 
purpose  of  uniting  in  one  corporation  all  the 
match  manufactories  in  the  United  States.  Its 
object  was  to  monopolize  and  control  the  busi- 
ness of  making  all  the  friction  matches  in  the 
country,  and  to  establish  the  price  thereof;  and 
it  became  necessary  to  buy  many  plants  which 
had  become  estabhshed  in  the  business,  or  were 
preparing  therefor,  and  all  the  property  used  in 
connection  therewith,  and  to  obtain  promises 
from  the  owners  and  manufacturers  tha#they 
would  not  engage  in  the  business  themselves, 
or  indirectly  through  others,  for  ten  or  more 
years  thereafter;  and,  for  the  purpose  of  obtain- 
ing the  control  and  good-will  of  such  factories 
and  their  properties,  large  powers  were  given 
by  the  Legislature  to  the  Diamond  Match  Com- 
pany when  organized,  and  under  the  by-laws 
by  which  it  was  controlled.  The  extent  to 
which  it  was  allowed  to  go  in  this  direction  in 
the  accomplishment  of  its  purposes  appears  in 
the  articles  of  incorporation,  in  which  it  is 
stated,  among  other  things,  that  the  business  of 
the  company  is  "to  manufacture,  buy,  sell  and 
deal  in  friction  matches  of  all  kinds,  and  all  ar- 
ticles entering  into  the  composition  and  manu- 
facture thereof;  to  manufacture,  l)uy,  sell  and 
deal  in  machines  and  machinery,  whether  ap- 
plicable to  the  manufacture  of  friction  matches 
or  to  other  purposes;  to  purchase,  own  and  sell 
exclusive  ritrhts  under  letters  patent  relating  to 
the  manufacture  of  friction  matches,  and  to 
machines  and  machinery,  whether  applicable 
to  the  manufacture  of  friction  matches  or  to 
other  purposes;  to  manufacture,  buy,  sell  and 
deirl  in  animal  pokes,  tobacco  pipes,  curry 
combs,  brushes,  shoe-blacking  and  shoe-dress- 
ing, and  all  articles  entering  into  the  composi- 
tion and  manufacture  thereof;  to  purchase,  own 
and  sell  exclusive  rights  under  letters-patent  re- 
lating to  the  manufacture  of  all  the  articles  here- 
in enumerated,  and  to  machines  and  machinery 
applicable  to  the  manufacture  thereof;  to  buy, 
sell,  own  and  deal  in  any  real  or  personal  prop- 
erty necessary  or  convenient  to  the  prosecution 
of  said  business, — and  generallv  to  do  all  things 
incidental  to  said  business,  and  the  proper  man- 
agement thereof." 

The  Diamond  Match  Company,  in  carrying 
out  its  purposes,  found  it  necessary,  in  many 
insta  nces,  to  buy  a  large  quantity  ofuseless  ma- 
terial, and  to  pay  large  and  exorbitant  prices 
6  L.  R.  A. 


for  the  property  purchased,  which  they  could 
not  make  available;  and  in  many  cases  in  no 
other  way  was  it  possible  to  purchase  the  in- 
activity of  manufacturers,  and  those  who  in- 
tended to  enter  iuto  the  business,  and  who 
would  otherwise  become  competitors  of  the 
company  in  the  trade.  For  the  purpose  of 
showing  upon  the  books  of  the  company  the 
amount  it  was  obliged  to  pay  for  unneccs-nary 
and  useless  property,  and  the  excess  in  pi  ices 
for  the  property  they  could  use,  and  to  siionce 
and  prevent  all  competition,  the  company 
opened  two  accounts, — one  headed  '*  Real  Es- 
tate and  Machinery,"  and  the  other  "  Purchase 
'  Account."  The  capital  stock  of  the  company 
consisted  of  12,350,000,  divided  into  $1,400,000 
of  common  stock,  and  $850,000  of  preferred 
stock.  For  five  years  the  preferred  stock  was 
entitled  to  an  annual  dividend  of  10  per  cent 
before  any  dividend  was  to  be  paid  on  the  com* 
mon  stock.  All  corporations  and  individuals 
in  the  country,  engaged  in  the  business  of  mak- 
ing friction  matches,  desiring  or  consenting  to 
transfer  their  property  to  the  Diamond  Match 
Company,  did  so  upon  valuations  agreed  upon, 
and  received  their  pay  therefor  in  the  stock  of 
the  Diamond  Match  Company  at  par,  and  gave . 
a  bond  to  the  companv  of  the  tenor  and  effect 
of  that  given  by  the  Richardson  Match  Com- 
pany when  it  entered  the  company,  a  copy  of 
the  condition  of  which  reads  as  follows:  "And 
The  Richardson  Match  Co.  hereby  covenant 
and  agree  to  and  with  the  said  The  Diamond 
Match  Company,  that  it  shall  not  and  will  not 
at  any  time  or  times,  within  twenty  years  from 
the  date  thereof,  directly  or  indirectly  engage 
in  the  manufacture  or  sale  of  friction  matches, 
and  that  it  will  not  aid,  assist  or  encourage  any- 
one else  in  said  business,  in  the  State  of  Michi- 
gan or  anywhere  else,  where  its  doing  so  mar 
conflict  with  the  business  and  interests,  or  di- 
minish the  sales,  or  lessen  the  profits,  of  the 
Diamond  Match  Co. ;  and  it  is  understood  by  it 
that  the  above  covenant  not  to  en^ge  in  the 
match  business  is  a  valuable  and  mnuencins 
consideration,  without  which  the  Diamond 
Match  Company  would  not  have  purchased  the 
above  property;  and  for  the  true  and  faithful 
performance  of  said  covenant  it  hereby  binds 
Itself,  its  successors  and  assigns,  heirs,  execu- 
tors and  administrators,  unto  the  said  the  Dia- 
mond Match  Company  in  the  sum  of  $50,000, 
to  be  recovered  and  paid  as  and  for  liquidated 
damages." 

Mr.  Richardson's  individual  bond  is  in  sub- 
stantially the  same  form,  in  a  penalty  of  $25,- 
000.  Each  proprietor  subscribed  for  a  certain 
amount  of  preferred  stock,  which  he  paid  for 
by  transferring  to  the  company  such  matches 
and  match  materials  as  he  or  it  had  on  hand 
when  they  entered  the  company,  at  an  ap- 
praised value,  and,  if  this  was  insufilcient  to 
pay  for  such  stock,  the  balance  was  paid  in 
cash;  but  common  stock  was  paid  for  all  real 
estate,  machinery,  patents,  eood-will,  bonds  to 
stay  out  of  the  business,  and  all  other  property 
transferred  to  the  company  at  the  valuation 
agreed  upon  when  the  proprietor  or  proprietors 
came  into  the  company,  except  matches  and 
match  materials,  for  which  preferred  stock  was 
issued.  Under  the  arrangement  by  which  any 
party  sold  and  conveyed  a  match  factory  or 
other  property  to  the  company,  he  was  to  buy 
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at  its  par  value  one  half  as  much  preferred 
stock  as  he  had  received  in  common  stock  for 
his  property.  This  was  intended  as  the  work- 
ing capital  for  the  new  company,  and  every 
person  who  conveyed  property  to  the  compan v 
was  obliged  to  give  to  the  company  a  bond, 
such  as  is  hereinbefore  mentioned. 

Under  the  policy  above  stated,  through  the 
energy  of  its  officers  and  managers,  the  Dia- 
mond Match  Company  succeeded  in  securing 
control,  substantially,  of  all  the  factories  in  the 
country,  with  their  several  properties,  and  the 
owners  thereof  were  brought  under  its  dicta- 
tion, and  the  great  monopoly  became  complete, 
and,  as  was  expected  by  its  proprietors,  the 
gains  realized  by  the  company  were  enormous. 
Schedule  A  of  the  testimony  shows  that  amone 
the  match  factories  that  passed  into  the  contrm 
of  the  Diamond  Match  Company  at  the  time  of 
its  organization  was  that  of  the  Richardson 
Match  Company  of  Detroit,  and  at  that  time 
the  agreement  of  July  8,  1879,  between  Rich- 
ardson and  Buhl,  hereinbefore  referred  to, 
was  in  full  force,  as  was  the  bond  to  the  United 
States;  and  the  liability  of  defendants,  as  Rich- 
ardson's indorsers,  was  also  in  existence.  One 
was  for  $65,000,  and  the  other  about  $80,000 
or  $85,000,  and  as  security  against  the  payment 
of  which  defendants  held  1,800  shares  of  the 
Richardson  Match  Company's  stock;  and,  as 
further  security,  the  company  had  been  reor- 
ganized, and  its  management  and  control  placed 
under  the  direction  of  the  defendants,  as  here- 
inbefore stated,  and  which  was  successful.  Its 
earnings  after  its  reorganization  were  $29,675.- 
89,  and'no  dividends  were  declared,  and  it  is  con- 
ceded the  defendants  are  entitled  to  $14,887.69 
of  these  earnings;  and  it  further  appears  that 
the  defendants  have  never  been  called  upon  to 
pay  anything  on  account  of  their  said  liability 
for  the  complainant,  or  the  Richardson  Match 
Company.  This  was  the  situation  of  the  Rich- 
ardson Match  Company,  and  Mr.  Richardson, 
who  bad  been  in  its  employ  since  its  reorganiza- 
tion, as  general  manager,  at  the  time  the  Di- 
amond Match  Company  was  formed.  It  was, 
however,  necessary,  in  consequence  of  the  un- 
canceled liabilities  of  the  defendants,  and  the 
desire  of  Mr.  Richardson  to  raise  more  money 
to  take  the  position  he  wished  to  in  the  new  com- 
pany, that  a  different  agreement  should  be  made 
from  that  of  July  8,  1879,  and  that  it  should 
be  between  the  complainant  and  defendants, 
and  consummated  before  the  Richardson  Match 
Company  became  finally  merged  in  the  Di- 
amond Match  Company;  and  for  this  purpose 
Mr.  Richardson,  on  the  22d  day  of  November, 
1880,  submitted  to  the  defendants  the  following 
proposition: 

Detroit,  Mich.,  Nov.  22, 1880. 
Messrs.  Buhl  and  Al^er: 

Proposition  by  me  is  as  follows,  viz.:  First. 
To  terminate  the  existing  contract  on  the  first 
day  of  January  next,  and  to  divide  the  net 
earnings  on  the  basis  of  an  inventory  to  be 
taken  at  that  time,  and  to  receive  the  dividend 
therefor.  Second,  To  indorse  my  notes  for  the 
necessary  amount  to  purchase  $100,000  of  the 
preferred  stock  of  the  proposed  new  company, 
or  so  much  thereof  as  shall  be  equal  to  50  per 
cent  of  the  value  of  the  factory,  after  deduc^ 
ing  my  share  of  the  net  earnings,  allowance  to 
be  made  for  the  payment  of  my  personal  debts. 
«L.RA, 


Their  interest  in  the  earnings  of  said  stock  to 
cease  on  the  1st  day  of  July,  1882,  provided 
said  notes  shall  have  been  paid  from  the  divi- 
dends  upon  said  stock,  or  otherwise,  on  or  be- 
fore said  1st  day  of  July,  1882;  the  dividends, 
received  upon  said  stock  to  be  applied  to  the 
payment  of  said  notes.  Said  Buhl  and  Alger  to- 
receive  one  half  of  the  dividends  on  the  com- 
mon and  preferred  stock  of  said  company  up> 
to  said  1st  day  of  July,  1882,  at  the  time  of  fi- 
nal settlement:  provided,  however,  that  in  the 
event  that  no  inventory  of  the  assets  and  debts- 
of  the  proposed  new  company  shall  be  made  oa 
the  1st  day  of  July,  1882,  then  the  basis  of  settle- 
ment shall  be  as  follows:  Said  Buhl  and  Alger 
shall  receive  one  quarter  of  the  dividends  made 
for  the  year  1882,  and  one  half  the  dividends 
for  1881,  after  deducting  therefrom  the  amount 
paid  for  interest  on  the  mortgage  on  the  factory 
property,  and  upon  the  notes  so  indorsed.  The 
common  and  preferred  stock  to  be  assigned  to> 
Mr.  C.  R  Buhl,  except  $30,000,  which  is  ta 
be  assigned  to  said  proposed  new  company  as 
collateral  security  for  the  payment  of  the  mort- 
gages on  the  factory,  and  a  further  sum  of 
$5,000  to  be  held  by  me.  Third.  In  the  event 
said  notes  shall  not  have  been  paid,  and  the 
debt  duly  liquidated,  on  or  before  the  1st  day 
of  July,  1882,  said  Buhl  and  Alger  shall  receive 
one  half  the  dividends  for  the  full  term  of  two 
years  from  January  1, 1881,  to  January  1, 1888, 
after  deducting  from  the  total  dividends  of  said 
company  the  interest  on  said  mortgage  and  said 
notes.  Upon  settlement  being  made  under  the 
second  or  the  third  proposition,  as  herein  stated^ 
[said  stock]  shall  be  reconveyed  to  me. 

This  proposition  was  accepted,  with  the  fol- 
lowing addition,  made  by  Gten.  Alger,  and 
which  was  assented  to  by  Mr.  Richardson:  "If, 
upon  the  expiration  of  two  years  from  Januaiy 
1.  1881,  said  notes  are  not  paid,  then  Buhl  and 
Alger  are  authorized  to  sell  the  necessary 
amount  of  stock  to  pay- for  the  same,  unless 
some  further  arrangement  for  carrying  them 
along  is  agreed  upon  between  them  and  myself.** 
Mr.  Richardson  testifies  that,  upon  the  basis 
of  the  contract  contained  in  the  foregoing  prop- 
osition, as  modified  by  Gen.  Alger's  addition 
thereto,  he  attended  the  meeting  for  the  organ- 
ization of  the  Diamond  Match  Company,  and 
Sut  into  the  new  company  the  factory  of  the 
Lichardson  Match  Company,  at  the  sum  of 
$190,000,  and  subscribed  for  Sj;95,000of  the  pre- 
ferred stock.  The  $190,000  for  the  factory 
was  paid  for  in  common  stock. 

The  defendants  gave  their  indorsements  to 
the  amount  of  $85,000  to  enable  the  complain- 
ant to  pay  for  his  preferred  stock,  which  he 
paid  into  the  Diamond  Match  Company.  The 
contract,  as  modified  by  Qen.  Alger,  had  not 
yet  been  signed  by  the  parties.  At  the  OeneraFs 
suggestion,  a  meeting  of  the  parties  was  had  on 
the  27th  of  December,  1880,  in  Detroit,  at 
which  Gren.  Alger  proposed  that  an  additional 
claim  should  be  made  to  the  modified  contract. 
Mr.  Richardson  objected  to  the  proposed 
change,  but  to  which,  he  claims,  under  the 
then  situation  and  circumstances,  he  was  finally 
compelled  to  yield  his  assent;  and  the  contract, 
as  finally  concluded,  teads  as  follows: 

Memorandum  of  agreement  between  David 
M.  Richardson,  of  the  first  part,  and  Christian 
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H.  Buhl  and  Bussell  A.  Alger,  of  the  second 
part,  all  of  Detroit,  Michigan,  witnesseth  as 
lollows: 

Whereas,  it  is  deemed  expedient  to  wind  np 
the  business  of  the  Bichardson  Match  Com- 
pany, and  to  unite  its  interests  with  the  other 
match  manufacturing  interests  of  the  United 
Slates  in  one  corporation,  to  be  known  as  the 
"'Diamond  Match  Company"  organized  under 
the  laws  of  Connecticut;  and  whereas,  said 
Bichardson  desires  to  furnish  $95,000  towards 
the  necessary  working  capital  of  said  Diamond 
Match  Company,  and  also  to  sell  his  factory, 
and  the  machinery  connected  with  same,  to 
^aid  Diamond  Match  Company:  Now,  there- 
fore, for  the  purpose  of  making  such  consoli- 
<]ation,  the  parties  hereto  consent  that  the  lands, 
buildinfi;8,  machinery,  tools  and  fixtures  of  the 
Bichardson  Match  Company  be  sold  and  con- 
veyed to  the  said  Diamond  Match  Company 
for  the  sum  of  one  hundred  nnd  ninety  tbou- 
«and  dollars  ($190,000),  to  be  paid  for  in  the 
<^mmon  stock  of  said  Diamond  Match  Com- 
pnny  at  its  par  value.  And  as  it  will  be  neces- 
sary for  said  Bichardson  to  borrow  the  princi- 
pal part  of  said  $96,000,  for  which  he  is  to  re- 
<'eive  $95,000  of  the  preferred  stock  of  said 
Diamond  Match  Company  at  its  par  value, 
the  said  second  parties  agree  to  Indorse  the  said 
Bichardson's  notes  for  such  sum  as  is  required 
to  make  np  said  ninety-five  thousand  dollars 
< $95,000),  after  deductmg  the  amount  of  the 
net  earnings  due  said  Bichardson  from  the  pro- 
<%eds  of  the  Bichardson  Match  Company  since 
July  1, 1879,  and  to  raise  the  money  on  said 
ootes. 

An  inventory  of  all  the  matches  and  match 
materials  of  the  said  Bichardson  Match  Com- 
pany on  hand  January  1,  1881,  shall  be  made, 
and  such  property  sold.  The  inventory  and 
valuation  of  said  personal  property,  upon  which 
the  same  is  sold,  shall  be  the  basis  of  settle- 
ment between  the  parties  in  the  division  of  the 
profits  of  the  Bichardson  Match  Company. 
The  first  par^  is  to  assume  the  payment  of  the 
principal  and  interest  of  a  mortgage  on  the 
property  of  the  Bichardson  Match  Company 
for  $28,200,  held  by  the  Connecticut  Mutual 
Life  Insurance  Company,  and  is  to  deposit 
-with  said  Diamond  Match  Company  $40,000 
of  said  common  stock,  at  its  par  vsat^c,  as  se- 
curity for  such  payment.  All  the  renudning 
stock,  both  preferred  and  common,  is  to  be 
taken  in  the  name  of  the  first  party,  and,  with 
the  exception  of  ten  shares  of  said  common 
«tock.  is  to  be  immediately  transferred  by  him 
to  said  C.  H.  Buhl,  to  be  held  by  said  Buhl  as 
-security  for  the  indorsements  as  above  stated, 
and  any  and  all  other  indebtedness  of  said  first 
party  or  said  Bichardson  Match  Company  to 
isaid  parties,  or  either  of  them,  and  also  as  se- 
<;urity  to  said  second  parties  for  theur  interest 
in  the  profits  upon  the  said  stock  of  the  Dia- 
mond Match  Companv.  The  debts  due  to  tbe 
said  Bichardson  Match  Companv  are  to  be  col- 
lected, and  its  indebtedness  paid. 

A  settlement  is  to  be  made  between  the  par- 
iies  hereto,  and  the  profits  divided,  as  provided 
in  the  agreement  of  July  8,  1879,  except  that 
Che  share  of  the  profits  belonging  to  said  first 
party  shall  be  applied  to  the  payment  of  his 
•ciebt  to  the  Bichardson  Match  Company,  and 
in  payment  of  any  moneys  due  from  him  to 
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either  of  said  second  parties;  and  what  xemains 
shall  be  contributed  by  him  as  a  part  of  said 
$95,000,  and  on  the  sum  contributed  he  shall 
receive  interest  from  the  dividends  paid  on 
said  stock.  The  dividends  on  the  stock  of  the 
Diamond  Match  Company,  both  common  and 
preferred,  including  the  $40,000  pledged  as 
aforesaid,  and  the  ten  shares  retained  by  said 
Bichardson,  for  one  year  and  six  months  from 
the  first  day  of  January,  1881,  shall  be  applied: 
fint^  to  the  payment  of  interest  on  said  mort- 
gage to  the  Conoecticut  Mutual  Life  Insurance 
Company;  second^  to  the  payment  of  interest  on 
the  notes  so  indorsed  by  said  second  parties; 
and,  third,  to  the  payment  of  interest  to  each 
of  the  parties  hereto  on  the  money  advanced 
by  them  respectively  in  making  up  said  sum  of 
$95,000.  Of  what  there  remains,  one  quarter 
shall  be  paid  to  each  of  the  said  second  parties, 
and  the  other  half  applied  to  the  payment  of 
the  principal  of  the  notes  so  indorsed  by  said 
second  parties,  and  of  any  advances  that  may 
be  made  by  them.  The  said  second  parties 
agree  that  they  will  advance  to  said  first  party 
the  dividends  belonging  to  them  as  aforesaid, 
to  be  used  in  taking  up  said  notes  indorsed  by 
them,  and  take  therefor  the  notes  of  snid  first 
party,  payable  on  or  before  March  1, 1883,  with 
interest  at  the  rate  of  7  per  cent  per  annum, 
and  hold  said  stock  as  securi^  for  the  payment 
thereof.  If  all  said  notes  incforsed  by  said  sec- 
ond parties  as  aforesaid  are  not  paid  by  Sep- 
tember 1,  188d,  then  said  second  parties  shall 
be  entitled  each  to  one  fourth  of  the  dividends 
on  all  said  stock  for  the  whole  of  the  year  1882. 
The  notes  to  be  given  by  said  first  party  to 
said  second  parties  for  any  cash  that  they  may 
advance  to  make  up  said  $95,000  shall  bear  in- 
terest at  7  per  cent  per  annum,  and  be  payable 
on  or  before  September  1,  1882. 

If  all  of  the  notes  indorsed  by  said  second 
parties  as  aforesaid,  and  any  notes  given  by 
said  first  partv  to  said  second  parties,  are  not 
paid  by  March  1,  1883,  the  said  second  parties 
are  hereby  authorized  to  sell  said  stock  at  pub- 
lic auction  after  thirtv  days'  published  notice, 
and  apply  the  proceeds,  or  so  much  thereof  as 
may  be  required,  to  the  payment  of  said  notes, 
interest  and  expenses;  the  above  provisions  to 
apply  to  all  original  notes  and  renewals  thereof. 
It  is  exprea^y  understood  that  said  second  par^ 
ties  are  to  receive  one  half  [each  one  quarter],  af^ 
ter  deducting  the  payments  for  interest  as  above 
stated,  of  t/ie  net  earnings  of  said  stock,  and  not 
merely  one  half  ifie  dividends;  and  in  settlement 
with  said  first  party,  he  is  to  pay  them,  in  addi* 
tion  to  one  half  of  the  dividends  declared,  the  one 
half  nf  any  surplus  or  reserved  fund  which,  if 
divided,  unntld  pertain  to  said  stock;  and  on 
such  settlement  no  loss  that  may  be  charged  on 
account  of  the  purchase  and  sale  by  said  Dia- 
mond Match  C&mpany  of  other  matc/i  factories 
sheUl  be  taken  into  account;  and,  if  such  settle" 
meat  is  made  at  the  end  of  a  half  year,  the  eam-^ 
ings  of  the  whole  year  smU  be  averaged  so  that 
the  said  second  parties  shall  receive  the  full  haJif 
of  the  earnings  of  said  stock  for  the  wlwle  year; 
provided,  that  on  such  settlement  the  second  pa/r^ 
ties  shall  estimate  such  earnings  from  the  trial 
balance  or  books  of  said  Diamond  Match  Com- 
pany,  and  shall  make  such  cUlowanees  as  to  them 
shall  seem  just  and  equitable  for  loss  and  shrink- 
age  in  values  cf  said  Diamond  Match  Company p 
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and  shall  take  into  eonsideration  improvementa 
that  have  been  made  out  of  the  earnings  thereof, 
[Signed]  David  M.  Richardson, 

R.  A.  Alger, 
C.  H.  Buhl. 
Detroit,  December  28,  1880. 

That  portion  of  this  contract  printed  in  ital- 
ics is  tlie  clause  added  at  the  suggestion  of 
Gen.  Alger,  and  objected  to  by  Mr.  Richard- 
son. In  other  respects,  the  agreement  is  sub- 
stantially the  same  as  that  agreed  upon  in 
Richardson's  proposition,  dated  November  22, 
1880. 

A  supplementary  agreement  was  entered 
into  Noveml)er  22, 1881,  extending  the  contract 
of  December  28,  1880,  so  that  it  should  cover 
the  entire  period  of  two  years.    It  is  as  follows: 

**It  is  also  a^eed  that  the  earnings  of  the 
stock  of  the  Diamond  Match  Company,  both 
common  and  preferred,  including  the  $40,000 
pledged  to  the  Diamond  Match  Company,  and 
the  ten  shares  held  by  said  Richardson,  for  two 
vears  after  the  first  day  of  January,  1881,  shall 
be  applied,  as  stated  in  said  agreement  of  De- 
cember 28,  1880;  it  being  the  intention  hereof 
to  provide  that  said  second  parties  shall  each 
receive  one  quarter  of  the  earnings  of  said 
stock  for  two  years  from  the  1st  dav  of  Jan- 
uary, 1881,— that  is,  one  quarter  of  the  full 
earnings  of  the  stock  for  1881  and  1882,  instead 
of  for  one  year  and  six  months,  as  stated  in 
said  agreement.  In  all  other  respects,  except 
providing  security  for  additional  loans,  as  here- 
m  be  fore  stated,  said  agreement  is  to  remain  in 
force  and  unchanged.* 

It  is  conceded  that  the  liability  of  the  de- 
fendants for  the  complainant  upon  their  in- 
doiaements  did  not  exceed  at  any  lime  |85,000, 
and  that  at  the  time  of  the  commencement  of 
this  suit  such  liability  of  defendants,  both  upon 
such  indorsements  and  upon  the  bond  to  the 
government,  except  a  small  note  of  $3,150,  had 
been  paid,  and  that  said  note  has  since  been 
satisfied,  and  that  said  defendants  have  never 
been  obliged  to  pay  a  dollar  on  account  of  such 
liability.  The  Richardson  stock,  held  by  Buhl, 
in  the  Richardson  Match  Company  was  ex- 
changed for  slock  in  the  Diamond  Match  Com- 
pany, which  took  the  place  of  the  other.  The 
dividends  received  on  the  Richardson  slock 
amounted  to  $114,000,  and  the  Richardson 
Match  Company,  when  its  business  was  closed 
up,  showed  protifs  to  be  divided  of  .*'29,675.39, 
or  an  aggregate  of  protitsof  $148,675.39.  The 
inicrcst  paid  on  the  mortgage  on  the  Richardson 
niatch  factory  and  on  the  paper  indorsed 
amounted  to  s|*9.(V)9.29,  showing  a  net  protiL  to 
be  divided  of  $184,066,  and  leaving  $67,0^3  to 
go  to  Buhl  and  Aluer,  and  the  same  amount  to 
Richardson.  At  the  time  the  bill  was  filed 
Buhl  and  Alger  bad  received  $68,400,  and  since 
tliat  time  $:i4,400,  making  an  agirreirMte  of 
$^25,767  nu)ie  tlian  one  half  of  the  amount  to  be 
divided,  as  claimed  by  complainant.  It  is  this 
last  amount,  with  interest  tlien^on,  making  a 
total  of  $:^5, 319.25,  for  which  complainant 
ciniincd  and  obt:une«l  at  the  circuit  a  decree, 
aijd  Irom  wliich  dofiiidnnta  appeal. 

"  Coniplaiiinnt  alleges  that  the  said  sum  of 
$68,4(10,  so  received  by  the  said  defendants, 
comprises  the  full  one  half  of  all  the  net  earn- 
ings of  said  stock  so  held  by  the  defendant  Buhl 
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during  the  years  1881  and  1883,  together  with 
the  amounts  received  as  aforesaid  by  them  from 
the  net  earnings  of  the  stock  of  the  RicbardsoD 
Match  Company;  not  charging  against  said 
stock  any  loss  on  account  of  the  purchase  and 
sale  by  said  Diamond  Match  Company  of  oth«3r 
match  factories.  And  your  orator,  upon  like 
information  and  belief,  avers  that,  during  the 
said  two  years,  the  said  stock  has  earned  no 
surplus,  and  that  there  is  no  reserve  fund 
which,  if  divided,  would  pertain  to  said  stock, 
and  that  the  said  defendants  have  now  received 
all  that  is  due  them  upon  the  said  stock,  under 
the  terms  of  the  three  contracts  above  referred 
to." 

The  foregoing  allegations  are  denied  by  the 
defendants,  and  they  allege  that  the  net  earn- 
ings of  the  Richardson  stock  in  the  Diamond 
Match  Company  for  1881  were  $81,099.31.  and 
for  1882  are  $139,757.92;  and  that  there  is  stUl 
due  them  on  their  share  thereof  $58,688,  less  the 
dividend  of  $24,400  received  by  them  since  the 
bill  was  filed.  Thus  it  will  be  discovered  that 
the  issue  in  the  case  is  made  upon  the  proper 
construction  of  the  contract  of  December  28^ 
1880,  assuming  that  said  contract  is  in  all  re- 
spects ti  valid  instrument. 

When  the  Diamond  Match  Company  opened 
the  books  conlaiding  the  account  of  its  transac- 
tions, as  has  been  hereinbefore  alluded  to,  all  of 
its  purchases  were  kept  in  two  accounts. 
Under  the  head  of  **  Purchase  Account"  were 
matches  and  match  material,  appraised  at  cash 
value;  and  it  would  appear  that  under  the  head 
of  **Real  Estate  and  Machinery  Account," 
everything  else  purchased  by  the  com[)any  as 
taken  and  appraised  was  included.  This  ac- 
count was  represented  by  the  common  stock  of 
the  company,  with  which  it  was  purchased;  the 
other  by  preferred  stock,  which  was  given  for 
it.  There  seems  to  be  a  general  understanding 
that  the  property  contained  in  the  purchase  ac- 
count, or  very  much  of  it,  was  taken  by  th© 
company  at  a  large  over-valuation, — in  some  in- 
stances many  times  its  worth  was  given;  and  it 
is  claimed  in  like  manner  there  was  an  over-val- 
uation made  and  listed  under  the  head  of  '*Real 
Estate  and  Machinery  Account,"  that  this 
became  nece»»ary  in  order  to  make  the  desired 
purchases,  and  secure  the  complete  monopoly 
intended,— that  is  to  say,  to  increase  the  value 
of  the  company's  stock  and  its  gains  by  de- 
stroying all  competition,  whether  the  result  of 
individual  enterprise  or  corporate  action,  and 
to  secure  the  non-action  of  the  proprietors  of 
the  factories  taken  in  or  purchased.  The  par- 
ties to  this  suit  wsre  all  benefited  ly  such  action 
in  proportion  to  the  amount  of  stock  held  by 
each,  as  all  were  stockholders.  It  is  true  the 
complainant's  stock,  or  a  large  portion  of  it, 
was  at  the  time  held  by  defendants  as  security; 
but  that  does  not  change  the  rules  or  the  results 
which  govern  and  follow  the  action  taken  by 
the  company. 

There  appear  in  the  record,  as  returned  to  this 
court  from  the  books  of  the  Diamond  Match 
Company,  commencing  with  August  1,  1881, 
nineteen*  trial  balances,  ending  with  August 
1,  1883.  That  of  December  HI,  1881,  shows 
a  credit  to  the  profit  and  loss  account  of 
$G47,4;]3.42,  and  adebitof  $7,175.67,  leaving  a 
balance  to  the,  credit  of  that  account  of 
$040,257.76.     The  trial  balance  of  December 
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80, 1882,  shows  a  credit  to  the  prof  t  and  loss 
account  of  |1,118,848.42,  and  a  debit  of 
!|;15, 496.29,  leaving  a  balance  to  the  credit  of 
that  account  of  $1,102,852.18.  The  board  of 
directors,  on  February  9,  1882,  adopted  the  fol- 
lowing preamble  and  resolutions: 

"Whereas,  the  several  ledgers  and  general 
balance  sheets  of  the  company,  at  date  of  De- 
cember 81,  1881,  show  the  aggregate  net  earn- 
ings of  all  the  factories  earnuig  a  profit  to  the 
sum  of  $647,483.43,  and  the  aggregate  losses  of 
the  factories  makinglosses  to  be  $7, 175. 67, mak- 
ing total  net  earnings,  $640,257.76;  and  where- 
os,  there  are  standing  on  the  several  ledgers  of 
the  company  various  purchase  accounts,  which 
are  debited^with  an  aggregate  sum  of  $178,783.- 
89,  which  represent  the  cost  of  same  up  to  De- 
cember 81, 1881;  and  whereas,  the  actual  value 
of  said  purchase  accounts  is  $5,500;  therefore, 
resolved,  that  the  difference  of  $168,238.89  be- 
tween the  actual  value  and  the  book  value  of 
these  purchase  accounts  be  charged  to  Dr.  of 
net  earnings  of  the  company  for  1881,  and  that 
the  president  be  instructed  to  furnish  the  man- 
agers with  the  proper  forms  of  entries  to  carry 
Ihii  resolution  into  effect.  Whereas,  many  of 
the  real  estate  and  machinery  accounts  of  this 
company  have  a  book  value,  or  are  charged 
with  a  cost  sum  in  excess  of  their  actual  value; 
therefore,  resolved,  that  $247,023.B7  of  the  sum 
described  as  net  earnings  be  applied  to  the  re- 
ductions of  the  book  values  of  such  real  estate 
and  machinery  accounts,  and  in  such  propor- 
tions as  the  executive  committee  may  approve, 
and  that  the  president  be  requested  to  furnish 
the  managers  with  the  proper  entries  to  carry 
this  resolution  into  effect  on  the  several  books 
of  account  and  ledgers  of  the  company." 

At  the  same  meeting  of  the  board  of  directors, 
a  10  per  cent  dividend  was  declared .  Three  10 
I)er  cent  dividends  were  declared  for  1882;  the 
last  one  at  a  meeting  of  the  boaixl  February  14, 
1883.  At  tiie  same  meeting  it  was  resolved 
••  that  the  balcince  remaining  as  credit  of  r-rofit 
and  loss  account,  after  providing  for  the  div- 
idend declared  at  this  meeting,  be  applied  to  the 
reduction  of  the  book  values  of  the  company's 
real  estate  and  machinerv  accounts,  such  re- 
duction to  be  apportiouea  among  the  several 
properties  by  the  executive  committee;  tlie 
amount  so  to  be  applied  being  $810,922.26." 
Subsequently  a  reduction  was  made  in  the  pur- 
chase account  of  $117,429.87.  This  fact  is  ad- 
mitted by  a  stipulation  of  tlie  parties,  and  by 
said  stipulation  the  following  is  given  as  a  tab- 
ulated statement  of  the  action  of  the  company's 
board  of  directors  in  disposing  of  the  profit  and 
loss  account  for  the  two  years  in  question: 

188L 
To  the  credit  of  proflt-and- 

loss  account $840,257  76 

Dividends $225,000  00 

Cbarp:c<1  off  purchase  acct.    168,233  89 
Uharired  off  real  estate  and 

machinery  acct 247,023  87 

$640,257  76 
1882. 
To  the  credit  of  profit  and  i 

loss  acct $1,103,852  18 

Dividends $675,000  00 

Charged  off  purchase  acct.    117,42»  87 
Charged  off  real  estate  and 

raachinery  acct 810,022  26 

$1,103,a'>2  18 

The  defendants  claim  that  they  are  entitled 
under  their  agreement  to  their  share  of  the 
SURA. 


amounts  charged  off,  the  same  as  though  these 
amounts  had  not  been  so  disposed  of  upon  the 
books.  Complainant  claims  Uiat  defendants 
are  entitled  to  one  half  of  the  dividends  paid, 
and  no  more;  that  dividends  and  net  earnings 
mean  the  same  thing,  as  used  in  the  contract 
between  the  parties  in  this  case;  and  that  they 
have  received  the  amount  to  which  they  are 
entitled.  It  is  undoubtedly  true  that  "the 
function  of  a  profit  and  loss  account  is  to  show 
earnings,  or  the  lack  of  them;  and  that  every 
item  being  credited  which  ought  to  be  credited, 
and  everything  being  chargea  which  ought  to 
be  charged,  the  profit  and  loss  account  will 
show  what  the  net  earnings  or  losses  are; "  and 
I  am  satisfied  that  the  learned  counsel  for  the 
complainant  is  correct  when  he  says  "  that  the 
first  thinij  to  be  done  by  any  manufacturer, 
who  would  ascertain  his  net  earninsrs  during 
the  preceding  year,  is  to  take  a  careful  inven- 
tory of  what  be  has  left,  including  his  plant  and 
machinery,  and  ^en  make  lust  and  full  allow- 
ances for  all  losses  and  shrinkages  of  every  kind 
that  he  has  suffered  in  his  property  during  the 
year,  and  for  all  expenses  of  every  kind,  ordi- 
nary or  extraordinary,  that  have  occurred  dur- 
ing the  year,  and,  having  made  such  inventory, 
and  deducted  such  losses  and  shrinkage  of 
every  kind,  his  net  earnings  will  be  the  differ- 
ence between  all  his  investments  in  his  business 
and  all  his  expenses  of  every  kind  on  the  one 
hand,  and  this  new  inventory,  with  the  deduc- 
tions properly  made,  and  all  that  he  has  re- 
ceived of  every  kind  on  the  other  hand;  and  if 
his  books  are  properly  kept,  and  proper  deduc- 
tions made,  these  net  earnings  will  finally  ap- 
pear on  the  balance  sheet  to  the  credit  of  the 
profit-and-loss  account." 

There  is  no  dispute  as  to  what  the  items 
•'charged  off"  in  the  account  represented,  and 
that  they  stood  upon  the  books  of  the  company, 
under  the  direction  of  its  managers,  in  the  ac- 
count as  debited  to  the  company.  It  repre- 
sented the  agreed  valuation  of  the  property 
purchased  by  the  company,  or  taken  into  it  at 
its  organization,  and  for  which  common  stock 
of  the  company  was  issued  or  given  to  the 
owner  or  owners,  and  included  therein  is  the 
bond,  required  in  each  instance  where  a  pur- 
chase was  made,  that  the  vendor  would  not 
prosecute  the  business  for  a  series  of  years 
thereafter. 

The  stock  was  taken  at  par,  the  amount  of 
the  valuation  and  the  amount  of  tlie  stock  being 
equal,  and  the  value  of  the  stock  was  never  less 
than  when  taken,  and  remained  at  par  except 
when  it  sold  for  more;  and  ii  is  a  Utile  diflicult 
to  see  why  it  should  be  said,  so  long  as  this  was 
the  case,  that  there  was  a  loss  to  the  company 
or  a  shrinkage  in  value.  It  is  true  the  value  of 
the  chattel  property  and  real  est  ate  conveyed  to 
the  company  may  have  greatly  depreciated; 
but  at  the  same  time  the  rights  surrendered  to 
the  company  by  the  owner  under  his  bond 
might,  in  the  mean  time,  have  greatly  appre- 
ciated. It  seems  quite  certain  that  no  means 
are  shown,  if  any  exist,  by  which  such  loss  or 
depreciation  could  be  made  to  appear  to  a  board 
of  directors  or  to  anyone  else  with  any  degree 
of  certainty. 

But  in  this  case  a  different  question  arises, 
Alger  and  Buhl,  as  regards  the  com[>l'in;int, 
and  their  rights  under  this  contract,  occupy 
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the  podtion  of  third  parties,  and  their  iDterests 
«re  controlled  by  these  relations  to  the  com- 
pany. The  amount  they  were  to  receive  for 
their  Indorsements  in  no  way  depended  upon 
the  discretionary  power  of  the  board  of  direc- 
tors. The  net  profits  of  the  company  men- 
tioned in  the  contract  served  only  to  fix  the 
amount  they  were  to  receive  for  their  indorse- 
ments of  the  complainant's  commercial  paper. 
He  had  their  indorsements  to  the  extent  he  de- 
sired, and  greatly  to  his  pecuniary  advantage, 
4IS  the  record  plainly  shows.  Notwithstanding 
the  success  of  the  company's  operations  has 
^ven  to  the  terms  upon  which  he  received  the 
aid  of  defendants  almost  the  appearance  of  ex- 
tortionate requirements,  however,  the  hazard 
of  the  venture  very  much  modifies  this  appear- 
ance when  it  is  considered  that  a  failure  of  the 
enterprise  might  have  resulted  in  great  finan- 
cial disaster  to  defendants. 

Ko  question  is  raised  as  to  the  validity  of  the 
contract  between  the  parties,  or  upon  its  in- 
validity upon  the  ground  of  public  iwUcy,  or 
for  any  other  cause.  It  is  treated  by  the  par- 
ties on  both  sides  as  a  valid  instrument,  to  be 
construed  and  enforced  by  the  court  as  such, 
and  no  unwillingness  is  expressed  by  either 
side  to  abide  the  correct  construction  when  as- 
certained; but  it  is  claimed  by  complainant 
that,  if  the  construction  is  to  be  given  to  it 
contended  for  by  defendant's  counsel,  equity 
and  good  conscience  will  have  been  violated  to 
an  extent  requiring  the  exercise  of  the  restraiu- 
ing  power  of  a  court  of  chancery  to  prevent 
the  injury  and  wrong,  not  intended  by  the  de- 
fendants when  the  instrument  was  made,  and 
which  at  that  time  was  entirely  unanticipated 
by  (complainant.  But  it  must  be  recollected 
that  the  object  to  be  accomplished  by  the  reor- 
^nization  of  the  enterprise  was  by  all  the  par- 
ties the  same;  that  the  means  to  be  resorted  to 
in  the  accomplishment  of  the  object  desired, 
if  successful,  had  no  respect  for  the  equitable 
or  first  right  of  any  person  under  other  and 
different  circumstances;  and  that  the  complain- 
ant, as  well  as  the  defendants,  were  active  par- 
ticipants in  the  business  of  the  company  and 
its  proceeds,  seeking  the  accomplishment  of 
the  same  object,  and  participated  largely  in 
adopting  the  means  to  be  employed  for  'that 
purpose;  and  if  such  object  or  means  were  rep- 
rehensible or  inequitable,  all  the  parties,  the 
complainant  as  well  as  the  defendants,  are 
"  under  the  same  condemnation,"  and  a  court 
of  equity  .will  leave  the  parties,  when  such  is 
the  case,  where  it  finds  them, — outside  the 
rules  of  courts  of  iustice,  '*  in  pari  delicto," — 
and  they  must  settle  their  own  grievances  and 
unlawful  transactions. 

The  fact  in  this  case  appears  plainly  that  the 
amount  promised  the  defendants,  and  for 
which  defendants  ask  payment,  was  to  enable 
the  complainant  to  occupy  a  place  in  the  com- 
I)any  which  would  give  him  a  better  position 
to  share  in  the  profits  of  the  monopoly  equally 
with  the  defendants.  If  it  were  our  duty  to 
adjudicate  the  rights  of  these  parties,  we  should, 
under  the  circumstances,  give  the  same  con- 
fttruction  to  the  contract  in  question,  and  apply 
the  same  rules,  we  would  to  any  other  agree- 
ment where  no  equitable  considerations  are  in- 
volved. There  is  nothing  ambiguous  in  the 
language  used,  nor  is  the  object  intended  ob- 


scure.  It  was  to  organize  and  put  into  opera- 
tion one  of  the  greatest  monopolies  of  the  age» 
or  rather  to  aid  m  so  doing.  This  is  not  a  case 
where  the  complainant,  as  a  stockholder,  ia 
seeking  to  obtain  profits  or  dividends  wrong- 
fully withheld  from  him,  or  applied  by  a  board 
of  directors  to  an  improper  purpose,  and  the 
same  rules  do  not  govern  the  question  that  would 
be  raised  upon  such  an  issue;  but  the  simple 
question  in  the  case  is,  What  should  the  par- 
ties be  held  to  mean  from  the  language  they 
have  used,  and  does  the  action  taken  by  the 
board  of  directors  in  disposing  of  the  earnings 
of  the  stock  during  the  two  years  in  question 
bind  the  defendants  as  to  the  amount  they  are 
entitled  to  receive  under  their  contract?  It  is 
evident  to  me  that  it  does  not,  but  that  the  de- 
fendants, independent  of  such  action,  may 
fo  behind  it  if  necessary,  and  show  that  there 
as  been  no  shrinkage  of  values,— no  losses 
sustained, — and  first  what  the  net  earnings  of 
the  stock  have  been  during  the  two  years. 
Except  in  case  it  becomes  necessai'y  to  make 
estimates  of  earnings  of  the  stock,  it  must  be 
made  from  the  trial  balances,  as  they  appear 
upon  the  books  of  the  company;  and  in  which 
case  the  defendants  are  to  make  proper  allow- 
ances for  the  loss  and  shrinka^  of  the  com- 
pany's property,  and  shall  take  into  considera- 
tion improveihents  that  have  necessarily  been 
made  in  the  proper  conduct  of  the  business. 

It  is  expressly  stated  in  the  agreement  that 
the  defendants  were  not  to  receive  one  half  of 
the  dividends  merely  which  might  be  declared, 
but  one  half  of  the  net  earnings  of  the  stock; 
and  it  is  not  stated  in  the  contract  how  or  by 
whom  such  net  earnings  are  to  be  ascertained. 
That  portion  of  the  contract  upon  which  the 
contest  arises  best  speaks  for  itself,  and  I  do  not 
think  there  is  any  chance  for  two  opinions  on 
the  subject  of  its  proper  construction.  It  says: 
"It  is  expressly  understood  that  said  second 
parties  are  to  receive  one  half  [each  one  quar- 
ter], after  deducting  the  payments  for  interest 
as  above  stated,  of  the  net  earnings  of  said 
stock, and  not  merely  one  half  of  the  dividends; 
and  in  settlement  with  said  first  party  he  is  to 
pay  them,  in  addition  to  one  half  of  the  divi- 
dends declared,  the  one  half  of  any  surplus  or 
reserved  fund  which,  if  divided,  would  per- 
tain to  said  stock;  and  on  such  settlement  no 
loss  that  may  be  charged  on  account  of  tlie 
purchase  and  sale  by  said  Diamond  Match 
Company  of  other  match  factories  shall  be 
taken  into  account;  and,  if  such  settlement 
is  made  at  the  end  of  a  half  year,  the  earnings 
of  the  whole  year  shall  be  averaged  so  that  the 
said  second  parties  shall  receive  the  full  half 
of  the  earnings  of  said  stock  for  the  whole  year; 
provided,  that  on  such  settlement  the  second 
parties  shall  estimate  such  eamin;^  from  the 
trial  balance  on  books  of  said  Diamond  Match 
Company,  and  shall  make  such  allowances  as 
to  them  shall  seem  just  and  equitable  for  loss 
and  shrinkage  in  values  of  said  Diamond 
Match  Company,  and  shall  take  into  considera- 
tion improvements  that  have  been  made  out  of 
the  earnings  thereof." 

A  close  inspection  of  this  paragraph  of  the 
contract  very  clearly  discloses,  I  think,  that  in 
the  settlement  to  be  made  between  these  parties 
it  was  expressly  provided  that  in  ascertaining 
the  half  of  the  net  earnings  of  the  stock,  to 
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<wbich  the  defendaots  were  entitled,  do  such 
"'cbarging  off"  from  such  earnings  was  to  be  al- 
lowed; and  I  do  not  think,  as  is  urged  bycom- 
plninant's  counsel,  "that,  in  theab^nce  of  bad 
fnitb  or  mistake,  the  action  of  the  board  of  di- 
t  cctors  in  reducing  the  amounts  to  the  credit 
-of  the  profit  and  loss  accounts  is  conclusive 
upon  the  parties  to  this  suit  as  to  the  amount 
of  ih?  earnings  or  profits  to  be  divided  between 
them;"  and  it  is  of  no  consequence  whether 
their  action  in  this  regard  can  be  impeached  or 
not,  if  the  defendants  are  not  bound  by  the  ac- 
tion of  the  board  of  directors.  There  is  no 
-doubt  but  that  the  Diamond  Match  Company 
iu  doing  a  legitimate  business  would  have  had 
the  right  to  have  the  par  value  of  its  shares  of 
Slock  maintained  out  of  the  profits  or  earnings 
of  (he  company,  and  it  was  maintained;  and 
for  that  purpose  it  was  entirely  unnecessary 
for  its  board  of  directors  to  direct  any  "charg- 
ing off,"  as  was  done  in  this  case.  Its  stock 
^'ns  not  only  at  all  times  at  par,  but,  as  we  have 
before  said,  largely  above  par,  and  has  alwavs 
been  at  a  premium;  and  from  its  earnings  the 
year  after  the  agreement  ended  the  complain- 
ant himself  received  a  stock  dividend  amount- 
ing to  $70,000.  If  it  were  necessary,  but  little 
•ditiiculty  would  be  found,  I  think,  m  showing 
that  the  sums  "charged  off"  were  not  properly 
expenses  or  losses  in  running  the  business  of 
thi'  company.  I  think  the  learned  counsel  for 
dcfendanls  was  right  in  saying:  ''It  was  an  ac- 
quisition of  the  very  property  the  company  at 
the  outset  had  determined  to  acquire,  and  was 
of  more  permanent  value  than  if  it  had  been 
invested  m  new  factories.  The  object  of  the 
company  was  to  crush  others,  that  it  might  be 
valuable.  It  did  that,  and  expended  out  of  its 
earnings  for  1881  and  1882  $285,668.76,  not  as 
an  expense  of  running  the  business,  but  for  the 
purpose,  and  with  the  inevitable  effect,  of  in- 
<ireasiny  its  property.  What  was  acquired 
with  this  money  was  none  the  less  property  be- 
•cause  intangible.  Every  dollar  thus  expended 
added  itself  to  the  value  of  the  business,  and 
became  a  permanent  part  of  it. 

Richardson  owns  $285,000  of  the  stock  of 
Ibis  comjpany  [exclusive  of  the  $70,000  acquired 
by  stock  dividend  from  earnings  of  1888], 
-every  dollar  of  which  was  permanentlv  en- 
hanced in  value  by  these  expenditures.  It  was 
a  permanent  investment.  The  company  had 
determined  to  monopolize  the  business,  and 
therefore  the  more  perfect  the  monopoly  be- 
came the  more  valuable  its  property  became. 
Every  factory  it  bought  and  cli>scd,  every  pat- 
ent it  acquired,  every  good-will  it  purchased, 
every  man  it  bought  up,  added  to  the  value  of 
its  stock  not  only  the  amount  paid,  but,  from 
the  very  necessity  of  the  case,  very  much  more. 
Of  course,  when  the  agreement  between  these 
parties  now  before  us  tot  construction  was  en- 
tered into,  no  one  could  certainly  tell  that  the 
•defendants  could  even  realize  a  dollar  of  profits 
from  this  venture,  while  their  liabilities  as- 
sumed were  very  large.  It  could  not  be  known 
that  the  dividends  would  ever  be  sufficient  even 
to  pay  the  interest  on  the  notes  indorsed,  or 
the  mortgage  of  $28,000  covering  the  property, 
which  was  their  only  security,  and  which  was 
to  be  first  paid  before  they  could  realize  any- 
thing by  way  of  profit.  The  success  of  the  en- 
ierprise'was  one  not  altogether  free  from  doubt. 


Upon  this  point,  Richardson  himself  says  in 
his  testimony  he  con^dered  he  was  assuming 
a  great  risk  in  turning  his  factory  into  the  Dia- 
mond Match  Company.  Such  was  the  com* 
plexion  of  things  at  the  time  the  contract  was 
made  as  viewed  bv  him,  and  he  had  then  had 
twenty-five  years  experience  in  the  business. 
If  the  parties  could  have  known  then  what 
they  know  now,  or  could  they  have  foreseen 
the  almost  fabulous  future  pecuniary  success 
of  this  company,  the  contract  made  would 
have  been  regarded  as  both  unconscionable  and 
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oppressive. 

But  in  construing  the  instrument,  if  a  valid 
one,  the  circumstances  and  surroundings  under 
which  it  was  made  should  be  taken  into  con* 
sideration.  Neither  mistake  nor  fraud  is 
claimed  to  have  been  used  by  the  parties,  or 
either  of  them,  at  the  time  it  was  procured  and 
entered  into,  and  we  are  asked  to  treat  it  as 
valid  and  binding,  and  construe  it  accordingly: 
and  in  this  respect  so  far  in  the  discussion  I 
have  complied  with  counsel's  request,  and  in 
so  doing  have  been  unable  to  take  any  view  of 
the  case  which  will  sustain  the  decree  made  by 
the  learned  circuit  Judge.  But  an  examination 
of  the  record,  and  the  character  of  the  transac- 
tions out  of  which  the  contract  grew,  and  the 
object  intended  to  be  accomplished  by  it,  as  I 
have  found  them,  raise  another,  and  far  more 
important,  question,  and  which  it  becomes  the 
imperative  duty  of  this  court  to  pass  upon, 
whether  raised  by  counsel  or  not. 

When  a  contract  is  brought  before  us  for  con- 
struction and  adjudication,  its  validity  is  nec- 
essarily involved,  and  it  is  usually  the  first 
point  to  which  the  attention  of  the  court  is 
challenged  by  counsel;  but  in  this  case,  when, 
upon  the  argument,  attention  was  called  to  this 
feature  of  the  case,  it  was  allowed  to  pass  by 
counsel  upon  both  sides  without  discussion.  I 
have  therefore  expressed  my  views  of  the  case 
as  presented  by  the  parties,  and  will  now  pass 
to  the  question  which  it  is  not  needful  for  coun- 
sel to  present  in  order  to  secure  the  action  of 
this  court  in  disposing  of  the  same. 

I  think  no  one  can  read  the  contract  in  ques- 
tion, and  fail  to  discover  that  considerations  of 
public  policy  are  largely  involved.  The  inten- 
tion of  the  am'cement  is  to  aid  in  securing  the 
objects  sougEt  to  be  attained  in  the  formation 
and  organization  of  the  Diamond  Match  Com- 
pany. This  object  is  openly  and  boldly  avowed. 
Not  only  does  this  appear  in  its  organization, 
and  in  the  business  it  proposes  to  conduct,  and 
in  the  modes  and  manner  of  carryiner  it  on, 
but  the  testimony  of  Gen.  Alger  himself  avers 
it,  and  settles  its  character  beyond  question. 
The  organization  is  a  manufacturing  company. 
The  business  in  which  it  is  engaged  is  making 
friction  matches.  Its  articles  provide  for  the 
aggregation  of  an  enormous  amount  of  capital, 
sufficient  to  buy  up  and  absorb  all  that  kind  of 
business  done  in  the  United  States  and  Canada, 
to  prevent  any  other  i)erBon  or  corporation  from 
engaging  in  or  carrying  on  the  same,  thereby 
preventing  fdl  competition  in  the  sale  of  the 
article  manufactured.  This  is  the  mode  of  con- 
ducting the  business,  and  the  manner  of  carry- 
ing it  on.  The  sole  object  of  the  corporation 
is  to  make  money,  by  liaving  it  in  its  power  tc 
raise  the  price  of  the  article,  or  diminish  the 
quantity  to  be  made  and  used,  at  its  pleasureu 
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Tbu8  both  the  supply  of  the  article  and  the 
price  thereof  are  made  to  depend  upon  the  ac- 
tioD  of  a  half  dozen  individuals,  more  or  less, 
to  satisfy  their  cupidity  and  avarice,  who  maj 
happen  to  have  the  controlling  interest  in  this 
corporation,  an  artificial  person,  governed  by  a 
single  motive  or  purpose,  which  is  to  accumulate 
money  regardless  of  the  wants  or  necessities  of 
over  W),000,000  of  people.  The  article  thus  com- 
pletely under  their  control  for  the  last  fifty 
years  has  come  to  be  regarded  as  one  of  neces- 
sity, not  on\j  in  every  household  in  the  land, 
but  one  of  daily  use  by  almost  every  individual 
in  the  country.  It  is  difllcult  to  conceive  of  a 
monopoly  which  can  affect  a  greater  number 
of  people,  or  one  more  extensive  in  its  effect 
on  the  country,  than  that  of  the  Diamond 
Hatch  Company.  It  was  to  aid  that  company 
in  its  purposes,  and  in  CHrr3ring  out  its  object, 
that  the  contract  in  this  case  was  made  between 
these  parties,  and  which  we  are  now  asked  to 
aid  in  enforcing.  Monopoly  in  trade  or  in  any 
kind  of  business  in  this  country  is  odious  to 
our  form  of  government.  It  is  sometimes  per- 
mitted to  aid  the  government  in  carrying  on  a 
great  public  enterprise,  or  public  work  under 
governmental  control,  in  the  interest  of  the 
public.  Its  tendency  is,  however,  destructive 
of  free  institutions,  and  repugnant  to  the  in- 
stincts of  a  free  people,  and  contrnrv  to  the 
whole  scope  and  spirit  of  the  Federal  Consti- 
tution, ana  is  not  allowed  to  exist  under  ex- 
press provision  in  several  of  our  State  Consti- 
tutions. Indeed,  it  is  doubtful  if  free  govern- 
ment can  long  exist  in  a  country  where  such 
enormous  amounts  of  money  are  allowed  to  be 
accumulated  in  the  vaults  of  corporations,  to 
be  used  at  discretion  in  controlling  the  proper- 
ty and  business  of  the  country  against  the  in- 
terest of  the  public  and  that  of  the  people,  for 
the  personal  gain  and  aggrandizement  of  a  few 
individuals.  It  is  always  destructive  of  indi- 
vidual rights,  and  of  that  free  competition 
which  is  the  life  of  business,  and  it  revives  and 
perpetuates  one  of  the  great  evils  which  it  was 
the  object  of  the  framers  of  oxir  form  of  gov- 
ernment to  eradicate  and  prevent.  It  is  alike 
destructive  to  both  individual  enterprise  and 
individual  prosperity,  whether  conferred  upon 
corporations  or  individuals,  and  therefore  pub- 
lic iwlicy  is,  and  ought  to  be,  as  well  as  public 
sentiment,  against  it.  All  combinations  among 
persons  or  corporations  for  the  purpose  of  rais- 
ing or  controlling  the  prices  of  merchandise,  or 
any  of  the  necessaries  of  life,  are  monopolies, 
and  intolerable,  and  ought  to  receive  the  con- 
demnation of  all  courts. 

In  my  judgment,  not  only  is  the  enterprise 
in  which  the  Diamond  Match  Company  is  en- 
gaged an  unlawful  one,  but  the  contract  in 
question  in  this  case,  being  made  to  further 
its  objects  and  purposes,  is  void  upon  the 
ground  that  it  is  against  public  policy. 

The  decree  at  the  Circuit  should  be  reversed, 
4tnd  the  complainanfs  Ml  dismissed,  vdth  costs, 

Champlin,  J,: 

I  concur  with  the  chief  Justice  in  dismissing 
the  bill  of  complaint,  for  reasons  which  ren- 
der it  unnecessary  to  discuss  the  merits  of  the 
controversy  between  the  parties. 

It  appears  from  the  testimony  that  the  Dia- 
mond Match  Company  was  organized  for  the 
6L.R.A« 


purpose  of  controlling  the  manufacture  an^ 
trade  in  matches  in  the  United  States  and  Can- 
ada. The  object  was  to  get  all  the  manufac- 
turers of  matches  in  the  United  States  to  en- 
ter into  a  combination  and  agreement,  by  wbich^ 
the  manufacture  and  output  of  all  the  match 
factories  should  be  controlled  by  the  Diamond 
Match  Company.  Those  manufacturers  who 
would  not  enter  into  th.e  scheme  were  to  be- 
bought  out;  those  who  proposed  to  engage  in  the 
business  were  to  be  bought  off,  and  a  strict  watch 
was  to  be  exercised  to  discover  any  person  who 
proposed  to  engage  in  such  business,  that  he- 
might  be  prevented,  if  possible.  All  who  en- 
teried  into  the  combination,  and  all  who  were 
bought  off,  were  required  to  enter  into  bonds 
to  the  Diamond  Match  Company  that  they 
would  not,  directly  or  indirectly,  engage  in  the 
manufacture  or  sale  of  friction  matches,  nor 
aid  nor  assist  nor  encourage  anyone  else  in  said 
business,  where,  by  doing  so,  it  might  conflict 
with  the  business  interests,  or  diminish  the 
sales,  or  lessen  the  profits,  of  the  Diamond 
Match  Company.  These  restrictions  varied  in 
individual  cases  as  to  the  time  it  was  to  con- 
tinue, from  ten  to  twenty  years.  Thirty  one 
manufacturers,  being,  substantially,  all  the 
factories  where  matches  were  made  in  the^ 
United  States,  either  went  into  the  combina- 
tion, or  were  purchased  by  the  Diamond  Match^ 
Company,  and  out  of  this  number  all  were 
closed  except  about  thirteen.  Qen.  Alger  was 
a  witness  in  the  case,  and  was  asked  by  hia 
counsel  the  following  question: 

"Q.  It  appears  that  during  the  years  1881 
and  1882  large  sums  of  money  were  expended 
to  keep  men  out  of  the  match  business,  remove 
competition,  buy  machinery  and  patents,  and 
in  some  instances  purchase  other  match  fac- 
tories. I  will  ask  you  to  state  the  reasons,  if 
any  there  are,  why  those  sums  should  not  b& 
treated  as  an  expense  of  the  business,  and 
charged  off  from  this  account?"  To  which  he 
replied: 

''A.  Because  the  price  of  matches  was  kept 
up  to  correspond,  so  as  to  pay  these  expenses* 
and  make  large  dividends  above  what  could 
have  been  made  had  those  factories  been  in  the- 
market  to  compete  with  the  business.*' 

It  also  appears  from  the  testimony  of  Qen. 
Alger  that  the  organization  of  the  Diamond 
Match  Company  was  in  a  measure  due  to  his 
exertions.  There  is  no  doubt  that  all  the  par- 
ties  to  this  suit  were  active  participants  in  per- 
fecting the  combination  called  "The  Diamond 
Match  Company,"  and  that  the  present  dispute 
grows  out  of  that  transaction,  and  is  the  fruit 
of  the  scheme  by  which  all  competition  in  the 
manufacture  of  matches  was  stifled,  opposition 
in  the  business  crushed,  and  the  whole  business 
of  the  country  in  that  line  engrossed  by  the 
Diamond  Match  Company. 

Such  a  vast  combination  as  has  been  entered 
into  under  the  above  name  is  a  menace  to  the 
public.  Its  object  and  direct  tendency  is  to 
prevent  free  and  fair  competition,  and  control 
prices  throughout  the  national  domain.  It  is- 
no  answer  to  say  that  this  monopoly  has  in  fact 
reduced  the  pnce  of  friction  matches.  That 
policy  may  have  been  necessary  to  crush  com- 
petition. The  fact  exists  that  it  rests  in  the 
discretion  of  this  company  at  any  time  to  raise 
the  price  to  an  exorbitant  degree.    Such  com- 
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binations  have  f reqaeotly  been  coDdemned  by 
courts  as  unlawful,  and  against  public  policy. 
Hooker  v.  Fanefotwcfer,  4  Denio,  349;  Stanton 
V.  Allen,  6  Denio,  484;  Morris  Coal  Co.  v. 
Barclay  Goal  Go.  68  Pa.  186;  CentraZ  Ohio  Salt 
Co,  V.  Guthrie,  85  Ohio  St.  672;  Craft  v.  J/c- 
Conoughp,  79  111.  846;  Hoffman  v.  Brooks,  11 
Cin.  W.  Law  BuL  258;  Hannah  v.  Mfe,  27 
Mich.  172;  Alger  y.  IJiacher,  19  Pick.  61. 

It  is  also  well  settled  that,  if  a  contract  be 
Toid  as  against  public  policy,  the  court  will 
neither  enforce  it  while  executory,  nor  relieve 
a  party  from  loss  by  having  performed  it  in 
part.  Foote  v.  Emerson,  10  Vt.  844;  and  see 
Hanson  v.  Power ^  8  Dana.  91;  Pratt  v.  Adams, 
7  Paige,  616;  Piatt  v.  Oliwr,  1  McLean,  800. 
2  McLean,  277;  Stanton  v.  AUen,  supra. 

It  is  not  neceSv«ary  that  the  parties,  or  either 
of  them,  should  rely  upon  the  fact  that  the 
contract  is  one  which  it  is  against  the  policy  of 
the  law  to  enforce.  Courts  will  take  notice,  of 
their  own  motion,  of  illegal  contracts  which 
come  before  them  for  adjudication,  and  will 
leflve  the  parties  where  they  have  placed  them- 
selves. 

Campbellt  /.,  concurred  with  Champ- 
Un,J. 

Lon^t  (/.* 

I  concur  in  the  result  reached  by  Mr,  Justice 
Sherwood  in  this  case.  I  am  not,  however, 
entirely  satistied  with  many  of  the  reasons  he 
gives  for  his  conclusions. 

It  clearly  appears  that  the  defendants  were 
never  members  of  the  Diamond  Match  Com- 
pany, and  never  held  a  dollar  of  its  stock,  ex- 
cept by  way  of  security  for  the  loan  of  their 
credit  to  complainant  In  1879  D.  M.  Rich- 
ardson was  the  head  of  a  corporation,  organ- 
ized under  the  laws  of  this  State,  having  a 
capital  of  $75,000,  consisting  of  8,000  shares  at 
$25  each;  but  such  was  its  nnancial  condition 
that  for  more  than  sixteen  months  prior  to  July 
8.  1879,  its  doors  were  closed,  and  all  opera- 
tions suspended.  In  these  straits  complainant 
called  upon  defendant  Buhl,  and  induced  him, 
in  conjunction  with  Gen.  Alger,  on  that  date  to 
indorse  the  commercial  paper  of  the  corpora- 
tion to  the  amount  of  $50,000,  and  to  become 
security  on  his  government  bond  in  the  sum  of 
$80,000.  In  order  to  be  secured,  defendants 
took  1,800  shares  of  the  capital  stock  of  the  cor- 
poration, with  a  right  to  vote  it  at  stockholders' 
meetings,  to  receive  dividends  thereon,  paying 
one  sixlih  part  of  such  dividends  to  complain- 
ant, and.  at  the  expiration  of  three  years,  if  all 
the  obligations  to  defendants  were  paid,  the 
whole  01  the  stock  held  by  defendants  was  to 
be  transferred  to  complainant.  Defendants, 
after  this  arrangement  was  made,  gave  their  at- 
tention to  the  business,  and  it  was  carried  on, 
till  December  24,  1880,  under  that  arrange- 
ment. During  this  time,  under  the  manage- 
ment of  the  defendants  from  July  8,  1879,  to 
December  24,  1880,  a  period  of  a  little  over  six- 
teen months,  this  corporation,  whose  doors  had 
been  closed  for  the  prior  sixteen  months,  had 
earned  nearly  $30,000. 

On  November  22,  1880,  complainant  made  a 
written  proposition  to  the  defendants  to  modi- 
fy and  change,  in  great  measure,  the  agreement 
of  July  8,  1879,  which  was  agreed  to  by  the 
defendants,  after  some  additions  were  made  at 
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the  instance  of  €ten.  Alger.  This  proposition, 
and  the  amendment  thereto,  are  set  out  in  full 
in  the  opinion  of  Mr,  Justice  Sherwood,  and 
need  not  be  stated  here.  This  new  arrange- 
ment was  not  yet  signed  by  the  parties,  and  on 
December  27,  1880,  the  parties  met,  and  a  con- 
tract was  formulated,  with  certain  other  addi- 
tions,  which  the  parties  finally  all  assented  to 
and  signed.  It  appears  that  before  this  con- 
tract was  finally  agreed  upon  and  executed, 
and  on  December  8,  1880,  the  Diamond  Match 
Company  was  organized  under  the  laws  of  the 
State  of  Connecticut,  and  complainant  desired 
to  transfer  the  property  and  business  of  the 
Richardson  Match  Company  to  that,  and  to 
take  its  stock  in  payment  therefor.  In  order 
to  do  this  complainant  was  compelled  to  take 
one  half  as  much  stock  in  the  new  company  at 
his  properties  and  business  were  placed  at  in 
the  new  company,  and  to  pay  cash  therefor. 
The  property  and  business  were  placed  in  the 
new  company  at  $190,000,  in  shiircsof  the  new 
company's  common  stock,  and  complainant 
took  $95,000  of  the  preferred  shares.  la  order 
to  raise  this  amount  of  money  coud  plain  ant 
again  called  upon  the  defendants  to  [indcrse 
notes  to  that  amount,  loss  the  net  e&rnings  of 
the  Richardson  Match  Company  since  Ji^fy  8, 
1879.  The  defendants  agreed  to  advance  to 
complainant  the  dividends  belonging  to  them 
arising  from  the  business  of  the  Richardson 
Match  Company,  to  be  used  in  taking  up  the 
notes  indorsed  by  them,  and  to  take  the  notes 
of  the  complainant  therefor,  payable  March  1, 
1888,  with  interest  at  7  per  cent,  and  it  was 
provided  that  all  notes  given  to  defendants  by 
complainant  to  make  up  the  $95,000  should 
draw  interest  at  7  per  cent.  The  Connecticut 
Mutual  Life  Insurance  Company  held  a  mort- 
gage of  $28,200  on  the  properties  of  the  Rich- 
ardson Match  Company.  It  was  provided  in 
the  contract  that,  upon  a  transfer  oi  these  prop- 
erties over  to  the  Diamond  Match  Company, 
complainant  should  deposit  with  it  $40,000  of 
the  common  stock  to  secure  the  payment  of 
this  mortgage,  and  that  complainant  should 
take  all  the  balance  of  the  stock,  both  common 
and  preferred,  in  his  own  name,  and  at  once 
indorse  it  over  to  defendant  Buhl,  to  secure  the 
defendants  upon  their  Indorsements,  and  their 
interest  in  the  profits  of  the  Diamond  Match 
Company.  The  contract  also  provided  that,  if 
these  notes  were  not  paid  by  March  1, 1883,  de- 
fendants might  sell  these  shares  of  stock  at 
public  auction,  after  thirty  day^'  published  no- 
tice, to  meet  such  payments,  interest  and  ex- 
penses. The  rights  and  interests  of  the  par- 
ties were  then  fixed  by  the  contract  in  the  fol- 
lowing terms: 

"It  is  expressly  understood  that  said  second 
parties  are  to  receive  one  half  [each  one  quar- 
ter], after  deducting  the  payments  for  interest 
as  above  stated,  oi  the  net  earnings  of  said 
stock,  and  not  merely  one  half  the  dividends; 
and  in  settlement  with  said  first  partv  he  is  to 
pay  to  them  in  addition  the  one  half  of  any  sur- 
plus or  reserved  fund  which,  if  divided,  would 
pertain  to  said  stock,  and  on  such  settlement 
no  loss  that  may  be  charged  on  account  of  the 
purchase  and  sale  by  said  Diamond  Match 
Company  of  other  match  factories  shall  be 
taken  into  account;-  and,  if  such  settlement  is 
made  at  the  end  of  a  half  year,  the  earnings  of 
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the  whole  year  shall  he  averaged,  so  that  the 
said  second  parties  shall  receive  tbe  full  half  of 
the  earDlDgs  of  said  stock  for  tbe  whole  year: 
provided,  that  on  such  setUement  the  second 
parties  shall  estimate  such  earnings  from  the 
trial  balance  or  books  of  said  Diamond  Match 
Company,  and  shall  make  such  allowances  as 
to  them  shall  seem  Just  and  equitable  for  loss 
and  shrinkage  in  values  of  said  Diamond  Match 
Company,  and  shall  take  into  consideration 
improvements  that  have  been  made  out  of  the 
earnings  thereof." 

This  contract  was  executed  on  December  28, 
1880,  and  the  Richardson  Match  Company's 
properties  and  business  transferred  to  the  Dia- 
mond Match  Company,  and  the  stock  trans- 
ferred to  Mr.  Buhl,  as  the  contract  provided. 
It  is  conceded  that  since  the  making  of  this  con- 
tract the  notes  signed  by  defendants  have  been 
paid  from  dividends  received  from  the  Diamond 
Match  Company.  The  whole  contention, 
therefore,  arises  upon  the  construction  of  this 
portion  of  the  contract  referring  to  net  profits, 
and  the  interests  of  defendants  mereunder.  It 
appears  that  in  the  organization  of  the  Dia- 
mond Match  Company  the  various  parties  put 
in  their  plants  and  good-will  of  tbe  business  at 
exorbitant  prices,— much  more  than  they  were 
actually  worth ;  and  also  gave  a  bond  not  to  en- 
gage in  similar  business,  for  which  they  were 
paid  large  amounts  in  stock  of  the  company. 
Upon  an  inventory  of  the  property  the  follow- 
ing year,  the  properties  were  put  in  at  their  act- 
uaiworth.  The  accounts  of  the  company  were 
kept  upon  the  ledger  under  two  general  heads, 
— one  Real  Estate  and  Machinery  Accounts, 
and  the' other  Purchase  Accounts.  Under  the 
new  inventory  larse  deficits  appeared  in  these 
two  accounts,  and,  under  a  resolution  of  the 
board  of  directors,  sufficient  of  the  earnings  of 
the  company  were  taken  out  and  applira  to 
make  up  these  balances,  and  these  accounts 
were  charged  off.  Com plainant  claims  that  the 
balance  to  be  divided  among  the  stockholders 
after  these  deductions,  and  deductions  for  ex- 
penses, represented  the  net  profits;  and  that  de- 
fendants, under  their  contract  with  him,  must 
share  in  this  loss. 

Defendants  claim  that  they  are  entitled,  un- 
der the  agreement,  to  their  share  of  the 
amounts  charged  off  the  same  as  though  these 
amounts  were  not  so  disposed  of  by  the  board 
of  directors  upon  the  books.  I  think  the  de- 
fendants are  correct  in  their  interpretation  of 
the  contract.  The  contract  is  not  ambiguous. 
It  was  entered  into  by  all  the  parties  under- 
Btandingly,  and  no  fraud  or  mistake  is  charged. 
The  contract  expressly  provided  that  "on  such 
settlement  no  loss  that  may  be  charged  on  ac- 
count of  the  purchase  and  sale  by  said  Dia- 
mond Match  Company  of  other  match  factories 
shall  be  taken  into  account,"  etc.  Whatever 
the  rights  of  the  parties  may  be  as  between  the 
complainant  and  the  Diamond  Match  Company 
to  charge  these  amounts  off,  and  apply  the 
earnings  of  the  company  to  such  purpose,  cer- 
tainly the  defendants  could  in  no  manner  be 
bound  by  the  action  of  the  boaid  of  directors 
in  that  regard.  They  were  not  members  of 
that  company,  and  held  the  stock  directly  from 
the  complainant  by  way  of  security  for  their 
indorsements,  and  for  tbe  payment  of  their 
claims,  which  were  certainly  and  definitely 
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fixed  by  the  contract  The  net  earnings  of  the 
company,  as  mentioned  in  the  contract,  served 
only  to  nx  the  amount  they  were  to  receive. 

The  complainant  states  in  his  bill  that  the 
net  earnings  of  the  stock  of  said  company,  so 
held  as  security  by  defendants,  including  these 
amounts  charged  off  applicable  thereto, amount- 
ed, in  the  year  1881,  to  the  sum  of  $81,099.S1» 
and  for  the  year  1882  amounted  to  $189,757.93. 
While  these  amounts  are  large,  yet  complain- 
ant gets  one  half,  and  the  defendants  each  one 
quarter,  by  the  terms  of  the  contract  As  is 
well  stated  by  Mr,  Jtutice  Sherwood:  "Of 
course,  when  the  parties  entered  into  the  con- 
tract, no  one  could  certainly  tell  that  the  de- 
fendants would  ever  realize  a  dollar  of  profits 
from  the  venture,  while  their  liabilities  as- 
sumed were  veiy  large."  It  could  not  be 
known  that  the  net  earnings  would  ever  be 
sufficient  to  pay  the  interest  on  the  notes  in- 
dorsed, or  the  mortgage  of  $28,000  covering 
the  property,  and  which  was  to  be  first  paia 
before  the  defendants  could  have  any  of  the 
earnings  applied  upon  these  notes,  or  share  in 
any  bdance.  The  success  of  the  enterprise 
was  not  free  from  doubt,  and  complainant 
himself  thought  he  was  assuming  a  great  risk 
in  turning  me  property  into  the  Diamond 
Match  Company.  He  took  this  risk,  and  the 
defendants  shared  it  with  him  therein  by  tbe 
indorsement  of  his  notes  to  nearly  $85,000. 
They  were  together  to  get  one  half  of  the  net 
earnings  for  a  certain  definite  period  after  the 
payment  of  these  notes  and  mortgage.  Com- 
plainant was  then  entitled  to  the  whole  stock, 
freed  and  unincumbered  from  anv  claims  of 
defendants  whatever,  and  the  stock  was  to  be 
assigned  to  him .  The  stock  had  made  fabulous 
eammgs,  more  than  complainant  or  defendants 
could  have  ever  anticipated  or  hoped. 

Complainant,  as  appears  from  this  record, 
has  reaped  the  benefits  of  defendants'  financial 
standing  and  business  abilities.  The  defend- 
ants found  him  with  a  plant  stocked  at  $75,000» 
and  his  shop  closed.  They  opened  the  doors, 
and  put  the  machinery  in  motion,  which,  ac- 
cording to  complainant's  statement,  has  an 
earning  capacity  of  more  than  $100,000  an- 
nually, and  made  the  complainant  the  owner 
and  possessor  of  $190,000  of  the  common  stock 
and  $95,000  of  the  preferred  shares  fully  paid 
for.  It  would  seem  that  one  ought  to  be  satis- 
fied with  such  results,  and  be  willing  that  those 
who  have  carried  the  burden,  and  upon  whom 
the  loss  would  fall  if  disaster  overtook  the  en- 
terprise, should  share  in  the  profits  when 
crown^  with  success,  especially  when  the 
rights,  duties  and  obligations  of  the  parties  are 
fixed  with  so  much  certainty  as  appears  by  this 
contract.  Complainant's  bill  is  entirely  devoid 
of  equity,  and  there  is  nothing  appearing  in  the 
record  showing  that  defendants  have  not  treated 
the  complainant  in  the  most  honorable  man- 
ner, and  under  the  true  interpretation  of  the 
contract 

Whether  the  organization  of  the  Diamond 
Match  Company  is  one  against  public  policy. 
I  do  not  propose  to  discuss.  Defendants  are 
not  members  of  the  company,  nor  have  thev  ever 
been.  Thev  claim  the  right  to  sell  and  dispose 
of  this  stock  so  held  by  them  as  security,  and 
to  realize  therefrom  the. amount  then  due  un- 
der the  contract.    By  the  terms  of  the  contiaci 
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they  have  the  right  to  pursue  this  course.    By 
the  decree  of  the  court  below  they  were  re- 
•trained  from  making  this  sale. 
I  agree  with  Mr,  Juitiee  Sherwood  that  the 


decree  of  the  court  below  be  reversed  with 
cost^. 

Morse,  J.,  did  not  sit. 

Motion  for  rehearing  overruled. 


INDLLNA  BUPREMB  COURT. 


Charles  PALMER,  Appt.^ 

V. 

William  POOR. 

(....Ind.....) 

1.  Ihaertliiff  the  flg^ure*' 8**  in  a  blank  be- 
fore the  worS  **  per  cent  IntereBt "  in  a  promis- 
sory note,  is  a  material  alteraiaon. 

8.  Under  a  paragraph  of  an  answer 
denying  the  execution  of  a  note,  it  may 
be  provedthat  the  note  was  altered  after  it  had 
been  siffned,  aa  weU  as  that  it  had  not  been  de- 
Uvered. 

8.  A  promissory  note  is  not  delivered 

to  that  it  can  beoome  valid,  even  in  the  hands  of 
a  bona  fide  purchaser,  where  the  maker  siflros  his 
name  to  it  throu^rh  fear  of  violence,  and  it  is 
snatched  up  as  soon  as  signed  and  carried  away 
aflrainst  hjs  will. 

4«  The  verified  plea  of  non  est  fkotnm 
is  unaffected  by  other  answers  oontaininir  admis- 
sions. 

5.  An  aflldavlt  that  plaintiff  **beUeves  that 
he  cannot  have  a  fair  and  Impartial  trial  before 
the  regular  judge  of  this  court  **  is  insufadent  to 
secure  a  change  of  judge. 


(November  28, 1880J 

APPEAL  by  plaiDtifl  from  a  judjnnent  of 
the  Circuit  Court  for  Madison  County  in 
favor  of  defendant  in  an  action  upon  a  prom- 
issory note.    Affirmed. 
The  case  sufficiently  appears  in  the  opinion. 
Mr.  William  S.  Diven  for  appellant. 
Messrs,  W.    A.    Kittin^er   and   L.   BL 
Schwinn  for  appellee. 

Elliottt  Ch,  J,  J  delivered  the  opinion  of  the 
court: 

The  appellant's  complaint  is  founded  on  a 
promissory  note  which  It  is  alleged  was  execut- 
ed by  the  appellee  to  A.  J.  Selby,  by  Selby  in- 
dorsed to  Theodore  Fields,  and  by  the  latter  to 
the  appellant,  before  maturity  and  for  value.. 
The  note  is  negotiable  by  the  law-merchant. 
The  third  paragraph  of  the  appellee's  answer 
admits  that  he  signed  the  note;  but  avers  that 
after  it  was  signed  it  was  altered  without  his 
knowledge  or  consent  by  inserting  the  figure 
"8"  before  the  words  "per  cent  interest,"  thus, 
making  it  bear  interest  at  the  rate  of  8  per  cent 
per  annum,  whereas,  as  it  was  written  whea 


Nora.— .^Utorotlon  of  wrUUn  inatrumeiU,  effect  of. 

The  material  alteration  of  a  written  Instrument 
without  the  knowledge  or  consent  of  the  maker 
renders  it  absolutely  void,  even  In  the  hands  of  an 
innocent  holder.  Angle  v.  Northwestern  ii.  Ins. 
Oo.fleU.S.8a0(23Ii.ed.666);  Wood  v.  Steele,  78  U. 
&  6  Wait  80  08  L.  ed.  725);  Hardy  v.  Norton.  06 
Barb.6S7. 

Any  material  alteration  (as  a  change  'in  date)  vi- 
tiates commercial  paper.  Crawford  v.  West  Side 
Bank,  1  Gent  Bep.  868, 100  N.  Y.  MX 

A  material  alteration  of  a  note  or  bill  without 
authority,  express  or  implied,  will  avoid  it  as  to 
previous  parties  not  consenting  thereto.  Diets  v. 
Harder,  72  Ind.  808. 

A  material  alteration  of  a  note  by  one  of  the 
makers,  with  the  consent  of  the  payee,  but  without 
the  knowledge  or  consent  of  the  other  makers,  is, 
as  to  them,  a  fraudulent  alteration.  McVey  v. 
Ely,  5  Lea,  488. 

One  of  two  makers  delivering  a  note  to  the  pay- 
ee with  knowledge  of  the  alteration  is  bound  by 
the  note  as  altered.  Cannon  v.  Grigsby,  8  West 
Bep.  87, 116  III.  15L 

The  rule  as  to  alteration  of  written  instruments 
applies  to  negotiable  promissory  notes  as  well  as  to 
other  written  instruments.  Wilson  v.  Hayes,  4  L. 
B.  A.  196,  note,  40  Minn.  SSL 

The  alteration  without  authority. or  direction 
from  the  bolder  by  one  of  the  makers,  if  material, 
discharges  an  accommodation  indorser  and  all 
prior  parties  not  consenting  thereto.  Buby  v. 
Talbott  (N.  M.)  8  L.  B.  A.  784. 

Alteration  of  promissory  note  by  fOltng  in  blanks. 
A  promiasory  note  is  not  void  because  it  is  de- 
livered with  a  blank  for  the  name  of  the  payee, 
which  is  afterwards  filled  by  one  of  the  makers 
who  negotiates  the  note,  Inserting  the  uaiu«  ut  itic 
6L.RA« 


paj'ee,  in  his  presence.  Hardy  v.  Norton,  66  Barb* 
627. 

In  a  promiasory  note,  the  date,  amount  name  of 
payee  and  place  of  payment  may  be  filled  in  after 
delivery;  but  a  special  agreement  cannot  be  in- 
serted. Weyerhauser  V.  Dun,  1  Cent  Bep.  1,  100 
N.Y.160. 

Where,  after  a  party  has  signed  a  note  as  aocom-> 
modatlon  Indorser,  the  words  *Mnterest  on  this 
note  has  been  paid  to  maturity,"  are  without  his 
knowledge  stricken  out  he  cannot  be  held  on  the 
note.    Hert  v.  Oehler,  80  Ind.  88. 

A  memorandum  on  the  back  of  a  note,  that  the 
note  is  to  oe  binding  on  the  signers  only  on  certain 
conditions,  executed  contemporaneously  with  the 
note  and  delivered  with  it  is  a  substantial  part  of 
the  contract  created  by  the  note.  Grimison  v. 
Bussell,  14  Neb.  581. 

llie  maker  of  a  negotiable  note  is  discharge<l 
from  liability,  when  the  payee  fraudulently  altera 
the  note  so  as  to  make  it  bear  interest  contrary  to 
his  agreement  with  the  maker.  Washington  8av* 
Bank  v.  Boky.  M  Mo.  278. 

While  the  deuvery  of  the  note  to  the  maker  gave 
him  an  implied  authority  to  fill  the  blanks  by  in- 
sertiiig  anytime  and  place  of  payment  he  chose,  it 
did  not  authorize  the  addition  of  the  words,  *Vlth 
interest:"  and  this  was  a  material  alteration 
which  invalidated  the  note  as  against  defendant^ 
in  theabsenoe  of  proof  of  some  authority  therefor* 
aside  from  the  delivery.  McGiath  v.  Clark,  66  N. 
Y.&4. 

Altering  a  note  so  that  it  should  draw  interest  a 
month  sooner  than  it  did  as  it  was  executed  releases 
the  surety,  although  he  had  afterwards,  but  with- 
out knowledge  of  the  alteration,  made  a  payment 
on  the  note.    Benedict  v.  Miner,  58  111.  19. 

The  addition  of  the  clause  **at  8  per  cent  interest** 
without  the  maker*s  knowledge  or  assent  to  a  note 


Bee  also  21  L.  R.  A.  210 ;  23  L.      R.  A.  599. 
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signed,  it  did  not  bear  interest.  The  alteration 
in  the  note  was  a  material  one,  and  would  un- 
doubtedly vitiate  the  note  had  it  remained  in 
Clie  hands  of  the  payee. 

*'It  is  a  material  alteration/'  says  Mr.  Ran- 
dolph, "to  add  an  interest  clause,  even  without 
any  fraud  on  the  holder's  part."  8  Randolph, 
Com.  Paper.  §  1756. 

This  conclusion  is  fully  sustained  by  the  de- 
cided cases.  Hert  v.  Oehler,  80  Ind.  88;  Bowman 
T.  Mitchell,  79  Ind.  84,  and  cases  cited;  ScIiJis- 
v)%nd  V.  Hacket,  54  Ind.  248;  Sha-nks  v.  Albert, 
47  Ind.  461;  Boustead  v.  Cnyler,  116  Pa.  551,  8 
Cent.  Rep.  128;  1  Am.  &  Eng. Cyclop. Law, 509. 

The  ruling  question,  therefore,  is  whether 
the  material  iteration  will  avoid  the  note  in 
the  hands  of  the  appellant.  Our  opinion  is 
that,  upon  the  facts  stated  in  the  answer,  it 
does  vitiate  the  note  in  his  bands. 

The  rule  sanctioned  by  our  cases  is  thus  stated 
in  Bowman  v.  Mitchell,  supra:  "When  an  in- 
strument is  altered  after  its  execution,  it  will 
be  presumed,  until  the  contrary  is  shown,  that 
the  alteration  was  made  by  the  party  claiming 
under  it,  or  by  one  under  whom  he  claims;  and 
it  is  not  necessary,  in  an  answer  stating  that  an 
instrument  sued  on  has  been  altered,  to  allege 
that  it  was  altered  by  the  party  claiming  under 
it,  or  by  one  under  whom  he  claims. "  Cochra  n 
V.  Nebeker,  48  Ind.  459;  NoU  v.  Smith,  64  Ind. 
611;  EckeriY,  Louis,  84  Ind.  99;  Koons  v.  Da- 
ifis.  Id.  887. 

The  answer  made  a  prima  facie  case,  which 
the  appellant  could  only  defeat  by  showing 
that  there  was  negligence  on  the  part  of  the 


maker  of  the  note;  that  the  note  was  acquired 
for  value,  without  notice  of  any  fraud,  and  be- 
fore maturity.  Giberson  v.  Jolley,  22  N.  £. 
Rep.  806  (this  term);  Koons  v.  Davis,  supra. 

In  the  case  of  Marshal  v.  Dreseher,  ^  Ind. 
859,  the  circumstances  were  such  as  to  create 
the  implication  that  the  holder  of  the  note  had 
authority  to  fill  the  blank  left  in  the  instru- 
ment, and  it  was  under  this  ground  that  the 
note  there  under  consideration  was  held  valid. 
The  case  of  McCoy  y.  Lockvoood,  71  Ind.  819, 
asserts  the  doctrine  that  a  material  alteration 
will  avoid  a  note  even  in  the  hands  of  a  bona 
fide  indorsee;  refers  to  the  cases  of  Holland  v. 
Hatch,  11  Ind.  497,  JSchnewind  v.  Hacket,  54 
Ind.  248,  and  Collier  v.  Waugfi,  64  Ind.  456, 
with  approval;  and  denies  that  a  note  in  the 
hands  of  a  bona  fide  holder  is  enforceable 
where  it  was  altered  by  writing  in  it  a  place  of 
payment.  The  decision  in  that  case  is  there- 
fore strongly  against  the  appellant. 

The  fourth  paraj^ph  of  the  answer  contains 
much  useless  verbiage,  but  there  are  enough 
material  facts  stated  to  constitute  a  defense. 
Rejecting  the  useless  matter,  and  summarizing 
its  material  allegations,  its  substance  is  this: 
The  defendant  was  old,  infirm  and  ignorant. 
The  payee  of  the  note  and  the  indorsees  fraud- 
ulentlv  conspired  to  cheat  and  defraud  him. 
To  eliect  their  fraudulent  purpose,  they  falsely 
represented  to  him  that  they  were  introducing 
paints  for  the  New  York  Hoofing  Company; 
that  they  would  send  to  him  ten  gallons  of  the 
paint  free  of  charge.  They  asked  him  to  fur- 
nish his  address.     lie  complied,  and  wrote  it 


payable  one  day  afterdate,  is  such  a  material  alter- 
ation as  will  avoid  the  note.  GraJgliead  v.  McLon- 
ey,  99  Pa.  21L 

Inserting  in  a  note,  after  delivery,  a  higher  rate 
of  interest  than  It  provides  for,  is  a  material  alter- 
ation avoiding  both  the  note  and  the  mort^age^se- 
cured  thereby.    Bowman  v.  Mitchell,  79  Ind.  84. 

Where  a  promissory  note  was  signed  by  G.  and 
L.,  payable'*  on  demand  with  interest,"  the  mem- 
orandum written  below:  **  Interest  on  the  above 
note  to  be  9  per  cent.  G.,"— was  not  a  material  alter- 
ation of  the  note  so  far  as  L.  was  concerned.  Lit- 
tlefleld  V.  Coombs,  71  Me.  110. 

It  is  a  material  alteration  of  a  note  to  convert  it 
from  a  simple  to  an  annual  interest-bearing  note, 
and  such  an  alteration  made  without  the  consent 
of  the  payor,  after  signing,  renders  the  note  void. 
Kennedy  v.  Moore,  17  8.  C.  464. 

In  a  note ''  with  interest  at  the  rate  of  10  per 
cent,"  the  addition  of  the  word  "annually"  was  not 
a  materia]  alteration.  Leonard  v.  Phillips,  89  Mic h. 
182. 

Alteration  of  a  promissory  note  by  filling  a  blank 
left  therein,  so  as  to  make  the  note  draw  10  per 
cent  interest,  will  not  affect  its  validity  in  the  hands 
of  a  bona  fide  indorsee  for  value  before  maturity, 
unless  the  defendant  shows  aiflrmatively  that  such 
purchaser  had  notloe  of  the  facts  at  the  time  be 
received  the  note.    Rainbolt  v.  Eddy,  84  Iowa,  440. 

The  addition  of  the  words  "  at  10  per  cent "  to  a 
bond,  without  consent  of  the  parties  thereto,  is  a 
material  alteration  and  vacates  the  same.  Long  v. 
Mason,  84  N.  0.15. 

A  note  made  without  interest,  bebig  afterwards 
altered  so  as  to  bear  interest  at  9  per  cent,  without 
the  consent  of  the  maker  and  Indorser,  will  not  be 
received  in  evidence.  Lewis  v.  Shepherd,  IjMackey 
<D.  C.)  46. 

Where  the  payee  of  a  note  drawn  so  as  to  pay  him 
one  per  cent  a  month, without  the  knowledge  of  the 
6L.  R.A. 


maker,  scratched  out  the  word  "one"  with  the  pur- 
pose  of  benefiting  the  latter,  such  alteration  ren- 
dered the  note  nulL    Moore  v.  Hutcbinsun,  60  Mo. 

m. 

The  maker  of  a  note,  altered  as  to  rate  of  inter- 
est and  place  of  payment  before  delivery,  who  re- 
tains property  purchased  by  it,  is  held  to  have  ac- 
quiesced in  the  alteration.  Cannon  v.  Qrigsby,  8 
West.  Rep.  87, 116  111.  151. 

An  indorser  who  delivers  the  note  to  the  maker, 
who  raises  it  before  delivering  it  to  the  payee  by 
inserting  words  and  tlgures  in  a  blank  space  left  in 
the  note,  and  so  as  readily  to  deceive  third  parties, 
is  not  liable  even  to  a  bona  fide  holder.  Burrows 
V.  Klunk,  8  L.  R.  A.  676, 70  Md.  451. 

Ettect  of  flllhig  blanks  in  deeds.  See  Beed  v.  Mor- 
ton, 1 L.  R.  A.  736, 24  Neb.  7da 

DeUvery  essential  to  vaHdlty  of  note. 

A  delivery  of  commercial  paper  to  the  payee, 
either  actual  or  constructive,  is  necessary  to  the 
validity  of  a  promissory  note.  First  Nat.  Bank  of 
Ceutralia  v.  Strang,  72 IIL  559. 

Intentional  delivery  is  essential  to  its  validity,  for 
possession,  while  prima  facie  evidence  of  a  good 
title,  is  nevertbelees  not  conclusive.  Roberts  v. 
Bethell,  13  a  B.  778;  Oox  v.  Troy,  5  Bam.  &  Aid. 
474;  Bayley  v.  Taber,  5  Mass.  286;  Woodford  v.  Dcr- 
wlu, »  Vt.  82;  Lansing  v.  Gaine,  2  Johns.  800;  Mar- 
vin V.  McCullum,  20  Johns.  288;  Devries  v.  Sh  umate, 
58  Md.  216:  Ward  v.  Chum,  18  Gratt.  801;  Howe  v. 
Quid,  28  Gratt.  7;  Hopper  v.  Biland,  21  Ala.  714; 
Richards  v.  Darst,  61  111.  141;  Freeman  v.  Ellison,  87 
Mich.  459;  Tiedeman,  Com.  Paper,  87. 

Commercial  pai>er  takes  effect  only  from  the  time 
of  delivery,' and  delivery  is  presumed  to  have  been 
made  on  its  date;  before  the  day  of  maturity;  but 
it  may  be  shown  by  parol  evidence  that  the  paper 
had  been  delivered  on  some  other  day  in  order  to 
rebut  the  presumption.    Woodford  ▼.  IXorwin,  tu- 
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on  a  postal  card.  Afterwards  two  persons  in  | 
tlie  service  of  the  conspirators  came  to  him, 
and  one  of  them  represented  that  he  was  an 
titlorney  at  law.  They  presented  the  postal 
•card,  upon  which  was  written  an  order  for  100 
gallons  of  paint,  10  gallons  to  be  free  of  charge, 
and  00  gallons  to  be  paid  for  at  $2.25  per  gal- 
lon. This  order  was  written  aboye  the  defend- 
ant's signature,  and  was  there  written  without 
his  knowledge.  The  agents  presented  the  card, 
stated  to  the  defendant  that  unless  he  signed  a 
rote  they  would  do  violence  to  him,  and  would 
at  once  sue  him  in  the  United  States  court, 
-compel  him  to  pay  a  large  amount  of  costs,  and 
fieli  his  farm.  Clark,  one  of  the  agents  who 
represented  the  confederates,  pretended  to  draw 
■a  weapon  from  his  pocket,  while  the  man  with 
him  stood  guard  at  the  front  door  of  the  de- 
fendant's house,  and  demanded  that  the  defend- 
ant should  sign  the  note.  The  defendant  was 
inen  at  his  house,  on  his  farm,  no  one  with  him 
but  his  wife,  and  she,  as  was  the  defendant  him- 
fielf,  was  old,  feeble  and  ill.  The  defendant, 
through  fear  of  violence,  signed  his  name  to 
the  note  as  he  was  ordered  to  do.  As  soon  as 
it  was  signed  Clark  snatched  it  up,  and,  against 
the  will  of  the  defendant,  carried  it  away.  The 
-defendant  demanded  the  return  of  the  note, 
but  Clark  hurried  from  the  house  with  it.  No 
pau3t  was  ever  delivered  to  the  defendant,  and 
he  never  received  anything  of  value  from  the 
payee  of  the  note  or  his  confederates. 

The  answer  shows  a  fraudulent  conspiracy, 
and  shows,  also,  that  by  a  cunningly  devised 
scheme  the  confederates  secured  the  defendant's 
signature  to  the  note,  and  it  is  therefore  unques- 


tionably sufficient,  irrespective  of  the  allega- 
tions of  force  and  violence.  It  would  be  good 
even  if  it  did  not  show  that  the  appellant  was 
a  conspirator,  participating  in  the  fraud;  for  it 
is  well  settled  bv  our  decisions  that,  where  a 
note  is  obtained  by  fraud,  the  holder  cannot  re- 
cover upon  it  unless  he  shows  that  he  bought 
it  before  maturity  without  notice,  and  that  he 
paid  value  for  it.  Qiberaon  v.  Jollet/,  22  N. 
E.  Rep.  806  (this  term);  JVew  v.  Walker,  108 
Ind.  805,  6  West.  Rep.  860;  EichelbergerY,Old 
Nat.  Bank,  103  Ind.  402,  1  West.  Rep.  481; 
ScoiUn  V.  Bandolph,  06  Ind.  581;  Mitchell  v. 
Tomlinscm,  01  Ind.  167;  Cojftng  v.  Hardy,  86 
Ind.  860;  Baldwin  v.  Barrows,  Id.  351;  Bald- 
mn  V.  Fagan,  83  Ind.  447;  Zook  t.  Simonson, 
72  Ind.  83;  Harrison  v.  Indiana  State  Bank, 
28  Ind.  133;  Smith  v.  Popular  Loan  &  Bldg, 
Asso,  03  Pa.  10;  Munroe^.  Cooper,  5  Pick.  412. 
The  answer  contains  one  paragraph,  duly 
verified,  denying  the  execution  of  the  note,'ana 
under  this  paragraph  it  was  competent  to  prove 
that  the  note  was  altered  after  it  had  been 
signed,  as  well  as  that  it  was  not  delivered. 
The  evidence  that  there  was  a  material  altera- 
tion of  the  note  is  strong  and  satisfactory,  but 
80  is  the  evidence  that  the  appellant  bought  for 
value,  before  maturity,  and  without  notice  of 
any  fraud.  Waiving  a  decision  of  t  he  question 
as  to  whether  the  appellee  was  entitled  to  suc- 
ceed upon  the  ground  that  the  note  was  mate- 
rially altered  (although  our  inclination  is  with 
him  on  that  question),  we  put  our  decision  upon 
the  ground  that  the  evidence  satisfactorily 
shows  that  the  note  was  not  delivered,  and  for 
that  reason  we  sustain  the  judgment.     Delivery 


JWTO;  Lovcjoy  v.  Whipple,  18  Vt.  879;  Churchill  v. 
Gardner,  7  T.  R.  586;  Smith  v.  Mcaure,  6  East,  476. 

Whore  there  has  been  no  delivery  the  bill  or  DOte 
Ib  without  value  even  In  the  hands  of  an  Innocent 
purchaser.  Churchill  v.  Gardner  and  Smith  v.  Mc- 
Clure,  supra;  Binney  v.  Plumley,  5  Vt.  500;  Peets  v. 
Bratt,  6  Barb.  662;  Black  v.  Duncan,  60  Ind .  622; 
Chester  &  T.  Coal  &  B.  Co.  v.  Llckiss,  72  HI.  621.' 

Coupons  payable  to  bearer  are  promissory  notes, 
and  the  holder  of  them  acquires  his  title  by  dellv- 
■ery.    Perrine  v.  Thompson,  17  Blatchf .  18. 

AbiU  or  note  found  among  the  papers  of  the 
drawer  or  maker  at  his  death,  cannot  be  sued  on  by 
the  payee.    Disher  v.  Disher,  1  P.  Wras.  204. 

A  made  a  note  payable  to  B  at  the  request  of  her 
father,  his  creditor,  who  promised  to  give  it  to  her. 
It  was  then  placed  in  his  private  papers,  whence, 
without  his  consent,  It  was  taken  by  B.  There  was 
no  valid  delivery  of  the  note  to  B.  Hatton  v.  Jones, 
78  Ind.  466. 

A,  desiringr  to  purchase  groods  of  B,  agreed  that 
his  mother-in-law  should  become  surety  upon  his 
notes.  A  induced  his  mother-in-law  to  sign  them, 
upon  the  understanding  that  C  should  approve  the 
act  before  they  should  be  delivered.  A  delivered 
them  to  B*B  agent.  C  refused  his  approval.  It  was 
held  that  A  was  entitled  to  have  them  canceled  as 
to  her.   DevTiee  v.  Shumate,  63  Md.  211. 

A  left  with  B  an  envelope  addressed  to  C  and  oth- 
ers, with  directions  to  deliver  it  to  himself  if  he 
should  oall  for  it;  otherwise  that  it  should  not  be 
opened  during  his  lifetime.  On  the  death  of  A,  B 
opened  the  envelope,  and  found  in  it  three  prom- 
issory notes  signed  by  A,  and  payable  to  C,  D  and 
E,  to  whom  he  accordingly  sent  them.  It  was  held 
good  delivery.    Giddings  v.  Giddings,  61  Vt.  227. 

But  where  there  is  no  proof  that  the  notes  were 
•ever  in  the  possesBion  of  the  pajree,  or  delivered  to 
anyone  for  his  use,  the  mere  fact  that  they  were 
«  L.  R.  A. 


found,  about  five  years  after  maturity,  among  pa- 
pers of  his  deceased  sister,  the  maker's  daughter, 
is  not  sufficient  to  make  them  valid  obligations, 
where,  under  the  circumstances,  it  seems  as  likely 
that  the  maker  put  them  In  her  hands  for  his  own 
purposes  as  that  she  obtained  them  in  any  other 
way.    Gordon  v.  Adams,  127  111.  228. 

A  note  cannot  be  given  to  the  payee  as  an  escrow, 
but  to  a  third  person.  Henshaw  v.  Button,  60  Mo. 
189. 

A  note  placed  in  escrow  takes  effect  the  instant 
the  conditions  of  the  escrow  are  performed,  even 
though  the  depositary  has  not  formally  delivered 
it  to  the  payee.    Taylor  v.  Thomas,  13  Kan.  217. 

In  Tennessee  a  promissory  note  may  be  delivered 
by  the  maker  to  the  payee  upon  condition  or  as  an 
escrow.    Alexander  v.  Wilkes,  11  Lea,  22L 

Where  payee  objected  only  to  the  form  of  notes, 
and  retained  them,  to  see  if  the  form  could  not  be 
changed,  but  agreeing  to  accept  them  if  this  could 
not  be  effected,  it  was  held  a  suiBoient  delivery  to 
give  them  effect.    Bodley  v.  Higgina,  78  IlL  876. 

The  production  of  an  instrument  in  the  form  of 
a  promiasory  note,  with  a  seal  attached,  supported 
by  proof  of  the  handwriting  of  the  obligor,  is  suffi- 
cient evidence  of  delivery  and  of  the  ownership  of 
the  holder.    Pate  v.  Brown,  85  N.  C.  166. 

The  delivery  of  an  unindorsed  promissory  note 
passes  an  equitable  title.  Carpenter  v.  Tucker,  98  > 
N.  C.816. 

An  indorsement  upon  a  note  and  a  delivery  there- 
of transfer  the  legal  title  to  the  person  named  as 
indorsee.    Brown  v.  McWhite,  80  &  C.  856. 

An  indorsement  in  blank  before  delivery  makes 
an  indorser  liable,  under  the  Pennsylvania  Statute 
of  Frauds  of  1886,  as  second  indorser  only,  and  cre- 
ates no  liability  to  the  payee.  Temple  ▼•  Baker,  ft 
L.  B.  A.  700, 126  Pa.  684, 24  W.  N.  a  L 
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is  part  of  the  execution  of  a  promissory  note, 
and  until  delivered  it  is  destitute  of  force.  1 
Daniel,  Neg.  Inst.  §  68;  Mahon  t.  Sawyer,  18 
Ind.  78;  Pratlier  v.  Zulauf,  88  Ind.  165;  Cline 
V.  Ovthrie,  42  Ind.  237;  Pickering  v.  Cording, 
92  Ind.  806. 

It  cannot  be  justly  said  that  the  appellee  was 
jruilty  of  negligence  in  suffering  the  pajee  to 
get  possession  of  the  note,  for  the  evidence 
makes  quite  a  strong  case  in  appellee's  favor, 
much  stronger  than  the  case  of  Uline  v.  Onthrie, 
mipra.  The  verified  plea  of  nan  eat  factum 
stands  as  a  complete  defense,  unaffected  by  the 
other  answers,  and  the  appellant  cannot  avail 
himself  of  the  statements  in  other  answers  as 


oonelusive  admissions.  A  denial  is  not  neu» 
tralize<i  by  affirmative  pleas. 

We  do  not  find  it  necessary  to  approve  or 
condemn  the  decision  in  Stevens  v.  jBurr,  61 
Ind.  464,  but  we  think  it  proper  to  say  that 
some  of  the  expressions  there  used  are  broader 
than  the  facts  required,  and  that  these  expres- 
sions cannot  be  regarded  as  authoritative.  We> 
are  clear  that  the  affidavit  for  a  change  of  Judge 
was  not  such  as  the  Statute  requires,  inasmuch, 
as  it  does  not  state  any  one  of  the  causes  enu- 
merated, but  merely  avers  that  the  plaintiff' 
''believes  that  he  cannot  have  a  fair  and  impar- 
tial trial  before  the  regular  judge  of  this  court '^ 

Judgment  c^fflrmed* 
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Be  Henry  TYSON,  Petitioner^ 
C.-Oolc.-J 

1.  ▲  law  flulMtitatlii^  the  state  penlten- 
ttary  for  the  icounty  Jail  as  the  plaoe  of 
oonflnement  and  exeoutloD  of  persoos  sentenoed 
to  t>e  hanged  Is  not  Invalid  as  an  ae  post  facto  law 
in  respect  to  orimes  already  oommitted.  The 
fact  that  the  oonflnement  is  desUmated  as  {soli- 
tary is  unimportant  where  the  Statute  in  fact 
gives  the  prisoner  as  many  libertlos  as  the  former 
one. 

8.  Alawshorteniii^  the  time  between 
■entence  and  execution  of  a  person  oon- 
demned  to  death  is  void  as  to  previous  offenses 
as  an  ex  poKtfaeto  law. 

8«  A  '*week  of  time***  within  the  meaning  of 
the  Statute  prescribing  that  such  week  shall  be 
appointed  within  which  a  condemned  person 
shall  be  executed,  means  a  period  beginning  and 
ending  Saturday  night  at  midnight. 

4*  A  proTliion  fbrthel  fladngf  'a  week  of 
time  not  lees  than  two  weeks  from  the  day  of 
sentence  for  execution  of  a  criminal  does  not 
shorten  the  minimum  time  which  a  prior  Statute 
.fixed  at  not  lees  than  fifteen  days. 

(November  22, 188QD 

APPLICATION  for  aVrit  of  habeas  corpus 
to  obtain  the  release  of  one  in  confinement 
under  sentence  of  death,  upon  the  alleged 
ground  thftt  the  law  under  which  the  sentence 
was  rendered  was  ex  port  facto  and  void.  De- 
nied, 

The  case  fully  appears  in  the  opinion. 

Meser8,WycoftA  Brierley,  for  petitioner: 

This  is  an  export  facto  law  as  to  the  crime  of 
which  Henry  Tyson  was  convicted. 

Calder  v.  Bull,  8  U.  8.  8  Dall.  890  (1  L.  ed. 
eSO);  Cummings  v.  Missouri,  71  U.  8.  4  WaW 
278  (18  L.  ed.  856);  Cooley,  Ck)nst  Lim. J§  266, 
270  rt  seq.;  1  Bishop,  Or.  L.  §  219;  Bartung 
▼.  PeopU,  22  N.  Y.  105,  26  N.  Y.  154,  28  N. 
Y.  400;  Re  Prtty,  22  Kan.  477;  Shepherd  v. 
People,  25  N  Y.  406;  Ratzky  y.  People,  29  N. 
Y.  124;  Kuekler  v.  PeopU,  6  Park.  Cr.  Rep. 

NOTH.— The  term  ^ex  post  facto  ♦♦  applies  only  to 
leglsliitlon  concerning  orimes,  and  not  to  criminal 
practice  and  procedure.  State  v.  Cooler,  8  L.  B.  A. 
181,  note.  80  8.  C.  105. 
6L.R.A. 


212;  Hirechburg  v.  People,  6  Colo.  145;  Oarvep' 
V.  People,  6  Colo.  669;  Packer  v.  People,  8  Colo. 
861. 

An  ex  port  facto  law  is  one  which  renders  ai> 
act  punishable  in  a  manner  in  which  it  was  not 
punishable  when  committed  {Fletcher  v.  Peck, 
10  U.  8.  6  Cranch,  87,  8  L.  ed.  162;  Sedgwick, 
Stat,  and  Const.  L.  2d  ed.  558;  1  Kent,  Conu 
409);  a  statute  imposing  punishment  for  a  pre- 
vious act  which,without  the  statute,  would  not 
be  so  punishable. 

Moore  v.  State,  48  N.  J.  L.  208,  89  Am. 
Rep.  558,  2  Crim.  Law  Mag.  220;  State,  Hous- 
ton, V.  Willis,  66  Mo.  131;  BoberU  v.  State,  1> 
Overton  (Tenn.),  423;  United  States  v.  Bryan, 
18  U.  8.  9  Cranch,  874  (3  L.  ed.  764);  Barrork 
V.  Baltimore,  82  U.  8.  7  Pet  248  (8  L.  ed.  572); 
Matthews  v.  Zone,  20  U.  8.  7  Wheat.  164  (5  L. 
ed.  425);  Devereaux  v.  Marr,  25  U.  8. 12  Wheat. 
218  (6  L.  ed.  605);  MNeil  v.  Bright,  4  Mass.  282; 
Denn  v.  Ooldtrap,  Coxe,  N.  J.  272;  Murray 
V.  Slate,  1  Tex.  App.  417;  Maul  v.  State,  25- 
Tex.  166;  Wilson  v.  Ohio  d  M.  R,  Co.  64  IlL 
642;  Marion  v.  StaU,  16  Neb.  849. 

On  prtitionfor  rehearing. 

The  week  in  which  the  execution  is  to  take 
place  cannot  be  held  to  be  a  calendar  week, 
while  the  weeks  preceding  are  to  be  taken  as 
weeks  of  seven  days  dating  from  the  day  of 
sentence. 

Judges  are  not  to  mould  the  language  of  a 
statute  to  meet  an  alleged  convenience,  or  aa 
alleged  hardship. 

See  Endlich.  Interpretation  of  Statutes,  §  4. 

Every  departure  from  the  clear  language  of 
a  statute  is  m  effect  an  assumption  of  legisla- 
tive powers  by  the  court. 

Endlich,  Interpretation  of  Statutes,  §  9,  p. 
12;  Brewer  v.  Blougher,  89  U.  8. 14  Pet.  178(10 
L.  ed.  408);  CUarfoss  v.  SlaU,  42  Md.  403. 

A  week  is  a  period  of  seven  days  (Endlich, 
Interpretation  of  Statutes,  §  889.  p.  545;  R» 
North  WhitchaU  Twp,  47  Pa.  156);  and  that 
without  reference  to  the  time  when  it  com- 
mences. 

Anderson,  Law  Diet.  p.  Ill;  State  v.  TelUw 
Jacket  S.  Min.  Oo,  5  Nev.  430;  Rorikendorff  v. 
Taylor,  29  U.  8.  4  Pet.  861  (7  L.  ed.  886); 
SremlcY.  Bell,  12  Abb.  Pr.  176. 

A  month  in  law  is  not  to  be  construed  as  % 
calendar  month,  unless  expressly  stated. 


6ce  also  23  L.  R.  A.  830;  24  L.  R.   A.  o87;  21)  L.  R.  A,  834;  35  L.  R.  A.  238. 
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Loring  t.  HaUing,  15  Johns.  119;  LifflingtMU 
T.  "^hite,  1  JohDs.  Cas.  90. 

A  week  must  be  a  period  of  seven  days  com- 
mencing  at  any  definite  period  and  running  to 
a  definite  period  seven  days  from  the  first 

Iowa  Code  1873,  §  45,  subd.  28. 

Time  is  recorded  by  following  the  boors  for- 
ward, and  is  so  recorded  as  to  make  the  period 
a  consecutive  one. 

JJedderich  v.  State,  101  Ind.  564;  Barper  v. 
Ely,  56  HI.  180;  Price  v.  Whitman,  8  Gal.  412. 
Se^  also  Bunee  v.  Beed,  16  Barb.  847;  Olcott  v. 
Robineon,  20  Barb.  148;  Samnge  d  Loan  Society 
V.  Thompson,  82  Cal,  847;  Botoman  v.  Wood, 
41  111.  208. 

A  law  is  an  ex  poet  facto  law  when  it  takes 
away  any  of  the  advantages  that  a  prisoner  has 
under  the  old  one. 

Bume  V.  People,  1  Park.  Cr.  Rep.  182;  Peo- 
ple V.  Butier,  8  Park.  Cr.  Rep.  877. 

If  the  law  is  even  changed  after  the  act  has 
been  committed,  to  the  disadvantage  of  the 
prisoner,  it  is  an  expostfactoXtm, 

Batzky  v.  People,  29  N.  Y.  124.  See  Owi.  v. 
McDonough,  18  Allen,  581;  Com,  v.  Marahall, 
11  Pick.  850;  Shepherd  v.  People,  25  N.  Y.  406; 
Fletcher  y.  Peek,  10  U.  S.  OCranch,  87  (8  L.  ed. 
162);  Lapeyre  v.  United  StateeMV.  8.17  Wall. 
206  (21  L.  ed.  610);  Cooley, Const  Lim.  §g  265, 
270;  Bishop,  Cr.  L.  §  219;  Ering  v.  MMeouH, 
107  U,  8.  SJ21  (27  L.  ed.  506). 

Messrs,  Samuel  W.  Jones»  Aity'Gen,, 
and  H.  Riddle  for  the  8tate. 

Haytvc/'.,  delivered  the  opinion  of  the  court: 
The  petitioner  was  indicted  at  the  April 
Term  of  the  District  Court  of  Arapahoe 
County  for  the  murder  of  one  John  King. 
The  murder  is  charged  to  have  been  committed 
upon  the  eighteenth  day  of  May,  A.  D.  1889. 
The  cause  was  tried,  and  a  verdict  of  guilty  of 
murder  of  the  first  degree  rendered  some  time 
during  the  following  June,  although  sentence 
was  not  pronounced  upon  the  verdict  until  the 
26th  day  of  July,  at  which  time  he  was  sen- 
tenced to  suffer  the  death  penalty  within  the 
walls  of  the  state  penitentiary,  at  such  time 
during  the  third  week  in  the  month  of  August 
following  as  the  warden  of  said  institution 
might  select.  The  week  of  execution  has  been 
postponed  from  time  to  time  by  order  of  the 
governor,  the  petitioner,  at  the  time  of  issuing 
tbis  writ  of  habeas  corpus,  being  in  custody  of 
the  sheriff  of  Arapahoe  Counter,  awaiting  a  ju- 
dicial determination  of  an  inquisition  of  lunacy 
which  had  been  commenced  at  the  instance  of 
his  counsel.  By  the  law  in  force  at  the  time 
of  trial,  as  well  as  at  the  time  the  offense  was 
alleged  to  have  been  committed,  the  penalty  for 
murder  of  the  first  degree  was  death;  and,  by 
statute,  it  was  provided  that  this  punishment 
should  be  inflicted  by  hanging  the  person  con- 
victed, by  the  neck,  until  dead,  at  such  time 
as  the  court  should  direct,  not  less  than  fifteen, 
nor  more  than  twenty-five  days  from  the  time 
of  sentence.     Gen.  Laws,  §  729. 

Under  this  law,  it  was  the  practice  to  keep 
the  defendant  in  close  confinement  in  the 
county  jail  from  the  time  sentence  was  pro- 
nounced until  tlieday  appointed  for  execution. 
He  was  then  executed,  under  the  direction  of 
the  sheriff,  within  the  county  where  the  con- 
viction was  obtained. 
eUR  A. 


The  8eventh  Gkneral  Assembly  enacted  a 
law  substituting  the  state  penitentiary  for  the 
jail  of  the  county  as  the  place  of  such  confine- 
ment, and  directing  that,  whenever  it  became 
necessary  to  Inflict  the  death  penalty  in  the 
future,  the  person  convicted  snould  be  exe- 
cuted within  the  walls  of  such  penitentiary. 
This  8tatute  contains  no  saving  clause,  but  ex- 
tends to  all  cases  in  which  the  death  penalty  i» 
thereafter  to  be  inflicted,  without  regard  to  the 
time  at  which  the  crime  may  have  oeen  com- 
mitted, whether  before  or  after  the  adoption  of 
the  Act;  and  also  contains  a  clause  repealing 
all  other  Acts  or  parts  of  Acts  in  conflict  there- 
with. Other  provisions  of  the  8tatute  will  be 
given  in  another  portion  of  the  opinion.  The 
Act  received  the  governor's  approval  upon  the 
19th  day  of  April,  1889.  and  went  into  effect 
ninety  days  thereafter.  The  petitioner  having 
been  sentenced  upon  the  verdict  of  the  Jury 
after  this  Law  had  gone  into  effect,  and  in  ac- 
cordance with  its  terms,  we  are  now  asked  to 
declare  such  sentence  void,  and  discharge  the 

grisoner,  for  the  alleged  reason  that  such  Law 
I  ex  post  facto  as  to  him,  and,  consequently » 
obnoxious  to  both  the  Federal  and  State  Con- 
stitutions, the  argument  advanced  being  that 
the  prisoner  was  in  jeopardy  under  the  old  law, 
but  that,  such  law  having  been  repealed  since 
his  trial,  he  cannot  be' punished  thereunder; 
that  the  new  law  is  ex  post  facto  and  uncon- 
stitutional as  to  him;  therefore  he  cannot  be 
punished  at  all,  but  must  be  discharged. 

In  our  judgment,  the  new  law  does  not  come 
under  the  constitutional  inhibition  relied  upon. 
Calder  v.  BuU,  8  U.  8.  8  Dall.  886-890  [1  L. 
ed.  648,  650],  is  recognized  as  the  leading  case 
in  this  country  upon  the  subject,  and  in  that 
case  Chase,  J.,  said:  "I  will  state  what  laws  I 
consider  ex  post  facto  laws,  within  the  worda 
and  the  intent  of  the  prohibition:  (1)  Every 
law  that  makes  an  action  done  before  the  pass- 
ing of  the  law,  and  which  was  innocent  when 
done,  criminal,  and  punishes  such  action.  (2) 
Every  law  that  aggravates  a  crime,  or  makes  it 
greater  than  it  was  when  committed.  (8> 
Every  law  that  changes  the  punishment,  and 
inflicts  a  greater  punishment  than  the  law  an- 
nexed to  the  crime  when  committed.  (4)  Every 
law  that  alters  the  legal  rules  of  evidence,  and 
receives  less  or  different  testimony  than  the 
law  required,  at  the  time  of  the  commission  of 
the  offense,  in  order  to  convict  the  offender." 
The  Statute  of  which  complaint  is  made 
does  not  attempt  to  make  that  criminal  which 
was  not  criminal  before.  It  does  not  aggravate 
the  crime,  nor  alter  the  rules  of  evidence.  It 
cannot,  therefore,  be  considered  as  an  ex  post 
facto  law  under  the  rule  given,  unless  it  changes 
the  punishment  for  the  offense  to  the  disad- 
vantage of  the  defendant.  That  it  does  so 
change  the  punishment  is  urged  by  counsel,  in 
that  It  changes  the  place  of  execution,  and  pro- 
vides for  solitary  confinement  in  the  peniten- 
tiary for  the  period  between  sentence  and  exe- 
cution; and  for  the  further  reason  that  it  per- 
mits the  court  to  shorten  the  time  between 
sentence  and  execution  from  fifteen  days  to 
two  weeks,  as  it  is  said.  Other  changes  were 
enumerated  in  the  argument,  but  these  are  the 
ones  principally  urged,  the  others  being  sub- 
sidiary; if  these  objections  are  not  well  taken, 
the  otiiers  fall  with  thenu 
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It  is  to  be  remembered  that  by  section  2  of 
the  Act  of  1888,  the  same  beiD^  section  709  of 
the  Ckneral  Statutes,  murder  is  divided  into 
two  degrees,  i,  «.,  murder  of  the  first  degree, 
and  murder  of  the  second  degree.  This  sec- 
tion has  stood  from  its  adoption  unrepealed 
and  without  amendment.  By  this  Act,  death 
was  fixed  as  the  punishment  for  murder  of  the 
first  degree.  By  section  729,  Gen.  Stat.,  it  is 
provided  that  this  punishment  shall  be  inflicted 
by  hanging,  and  this  is  not  changed  by  the 
Amendment  of  18ii9.  So  it  will  be  seen  that 
at  the  time  of  the  perpetration  of  the  crime, 
and  at  the  time  of  the  trial,  the  punishment 
for  murder  in  the  first  degree  was  death  by 
banging;  and  such  is  still  the  law.  It  is  a  part 
of  the  public  history  of  the  State  that  prior  to 
the  passage  of  this  Act  the  death  penalty  with 
U8  was  uisually  inflicted  in  public,  at  a  previ- 
ously advertised  hour,  in  the  presence  of  a 
large  concourse  of  people,  and  the  particulars 
of  the  execution  published  in  the  public  jour- 
nals. In  deference  to  the  wish  of  many  good 
citizens,  who  were  of  the  opinion  that  the  ten- 
dency of  such  proceedings  was  detrimental  to 
the  public  morals,  the  recent  Statute  was 
passed,  requiring  executions  in  the  future  to 
be  conducted  privately,  at  the  penitentiary,  en- 
joining secrecy  upon  the  few  persons  required 
or  permitted  to  be  present;  and  making  it  a 
misdemeanor,  punishable  by  fine,  for  such 
persons  to  disclose  the  details  of  the  execution, 
or  for  the  press  to  publish  the  same.  To  ac- 
complish the  desired  change,  it  became  neces- 
sary to  change  certain  incidents  connected  with 
the  punishment,  but  no  attempt  was  made  to 
change  the  punishment  itself.  This  remains  the 
same  as  before  the  passage  of  the  Act. 

To  the  argument  based  upon  the  change  in 
the  place  of  execution,  we  say  that,  in  legal 
contemplation,  there  is  no  difference  between 
an  execution  in  one  place  within  the  State  and 
in  another.  The  punishment  is  not  aggravated 
by  being  inflicted  in  the  County  of  Fremont, 
rather  than  in  the  County  of  Arapahoe,  where 
the  trial  took  place.  The  penalty  has  not  been 
changed  but  only  the  locality  where  it  is  to  be 
inflicted.  The  case  of  Carter  v.  Burt,  12  Allen, 
425,  is  directly  in  point  upon  this  question. 
In  that  case  a  prisoner  had  been  convicted  of 
being  a  common  seller  of  intoxicating  liquors 
without  license,  and  sentenced  to  pay  a  fine  of 
$50,  and  to  be  imprisoned  in  the  house  of  cor- 
rection for  three  months.  By  the  Statute  in 
force  at  the  time  the  offense  was  committed,  it 
was  provided  that  the  imprisonment  in  such 
cases  should  be  in  the  house  of  correction  in 
the  county  where  the  court  was  holden;  while 
by  a  subsequent  enactment,  in  force  at  the 
time  of  sentence,  it  was  provided  that  any  per- 
son under  sentence  for  such  offenses  might  be 
committed,  at  the  discretion  of  the  court,  "to 
the  house  of  correction  in  any  county  in  the 
Commonwealth  in  the  same  manner  as  such 
person  might  be  committed  in  the  county 
where  the  court  is  so  holden."  It  was  claimed 
in  argument  that  the  latter  law  aggravated  the 
punishment,  and  was  therefore  ex  post  facto  as 
to  such  offense;  but  the  court  held  that  such 
argument  was  fallacious,  that  the  rights  of  a 
person  convicted  were  not  materially  affected 
by  the  change,  and  that  the  punishment  was  not 
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aggravated  by  an  impriflonment  in  one  county 
rather  than  in  another. 

If  the  argument  in  this  case,  baaed  upon  tho 
change  in  the  place  of  execution,  is  sound, 
then,  in  case  future  legislation  should  change 
the  location  of  the  pententiary  to  a  county  other 
than  Fremont,  and  thereby  change  the  place 
of  execution,  it  would  likewise  follow  that  a 
change  so  made  would  be  subject  to  the  same 
objections, — a  conclusion  we  cannot  indorse. 
We  think  the  argument  unsound,  and  that  the 
constitutional  objection  based  thereon  is  not 
well  taken. 

In  arriving  at  this  result,  we  have  not  over- 
looked the  case  of  Oarvey  v.  People,  6  Colo. 
559.  It  seems  to  us,  however,  tJiat  counsel 
have  confounded  certain  incidents  connected 
with  the  administration  of  the  penalty  with  the 
punishment  itself. 

Counsel  sav  that  the  punishment  in  this  case 
is  aggravated  by  reason  of  the  change  in  place 
of  confinement  from  the  county  iail  to  the  peni- 
tentiary. We  are  aware  that  m  many  well- 
considered  cases  it  has  been  held  that  a  change 
in  the  place  of  confinement  from  an  institution 
where  criminals  convicted  of  minor  offenses 
are  incarcerated  to  one  established  for  the  im- 
prisonment of  those  convicted  of  more  heinous 
crimes  has  been  held  as  an  aggravation  of  the 
puni.««bment,  on  account  of  the  disgrace  and 
reproach  attached  to  the  confinement  with 
criminals  of  a  more  depraved  and  infamous 
character;  but  this  reason  can  have  no  applica- 
tion in  the  case  of  one  convicted  of  willful,  de- 
liberate and  premeditated  murder,  and  await- 
ing execution  therefor.  And,  the  reason  for 
the  rule  failing,  the  rule  itself  must  also  fail. 
Aside  from  this,  the  defendant  is  imprisoned 
for  the  purpose  only  that  he  may  be  produced 
at  the  time  set  for  his  execution,  the  couliue- 
ment  bein^  no  part  of  the  p\inishroeut,  but 
simply  an  incident  connected  therewith,  refer- 
able to  penal  administration  as  its  primary  ob- 
ject; and  such  changes  may  be  made  applica- 
ble to  past  as  well  as  future  offenses.  Uartung 
V.  People,  22  N.  Y.  95-105;  Cooley,  Const.  Lim. 
271,  272.  And,  although  the  Statute  desig- 
nates such  confinement  as  solitary,  provision  is 
made  in  the  same  paragraph  of  the  Act  in  which 
this  term  is  used  for  his  * 'attendants,  counsel, 
physician,  a  spiritual  adviser  of  his  own  selec- 
tion, and  members  of  his  family"  to  visit  him 
in  accordance  with  the  prison  regulations,  the 
effect  of  which  is  to  give  the  prisoner  as  many 
liberties  as  he  would  have  been  entitled  to  un- 
der the  old  law.  So,  while  the  imprisonment 
is  designated  as  solitary,  it  is  not  so  in  fact, 
as  solitary  imprisonment  is  usually  understood. 

It  is  said  in  argument  that  under  the  new 
Statute  the  time  between  the  date  of  the  sen- 
tence and  the  execution  may  be  shortened,  the 
former  law  providing  acainst  the  court's  direct- 
ing the  execution  to  take  place  within  less  than 
fifteen  days  from  the  time  of  sentence,  while 
under  the  new  enactment  it  is  provided  that 
the  judge  passing  sentence  **  shall  appoint  and 
designate  in  the  warrant  of  conviction  a  week 
of  time  within  which  such  sentence  must  be 
executed.  Such  week,  so  appointed,  shall  be 
not  less  than  two  nor  more  than  four  weeks 
from  the  day  of  passing  such  sentence;"  the 
particular  time  of  execution  within  the  week 
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teing  left  to  be  fixed  by  tbe  warden  of  the  peni- 
teatiary.  If  under  ibis  Act  the  defendant 
might  he  banged  within  less  than  tbe  minimum 
of  time  from  the  date  of  passing  sentence  en- 

Joined  by  the  former  Slatute,  we  would  nn- 
lebitatlnsly  say  tbat  tbe  law  could  not  be  made 
applicable' to  his  case;  as  to  hold  otherwise 
would  be  contrary  to  the  rule  forbidding  a 
change  of  punishment  to  the  disadvantage  of 
tbe  defendant,  after  tbe  commission  oi  the 
crime,  and  sliifht  changes  in  this  respect  have 
been  held  sufficient  to  make  the  law  ex  post 
facto  and  void  as  to  past  offenses. 

Thus  in  Com,  y,McDonough,  18  Allen,  681, 
ii  was  decided  that  a  law  enacted  after  the 
commission  of  the  offense  of  which  tbe  defend- 
fint  was  charged,  which  decreased  the  maxi- 
mum of  imprisonment  that  might  have  been 
inflicted  and  also  the  fine,  was  unconstitutional 
as  to  that  offense,  for  tbe  reason  that  it  fixed 
the  minimum  of  imprisonment  at  three  months, 
whereas,  before  that  time,  there  was  co  mini- 
mum fixed  to  the  court's  discretion. 

A  careful  examination- of  the  Statute  of  1889 
discloses,  however,  the  fact  to  be  tbat  in  no 
event  will  the  terms  of  the  Act  permit  an  exe- 
cution to  take  place  thereunder  within  less 
than  fifteen  days  from  the  time  of  sentence,  as 
provided  in  the  former  Act.  In  arriving  at 
this  conclusion  we  do  not  rely  in  the  least  upon 
the  distinction  which  some  courts  have  drawn 
between  cases  where  time  is  to  be  computed 
from  an  act  done  and  those  in  which  it  is  to  be 
reckoned  from  a  given  day,  holding  that  in  the 
former  case  the  day  upon  which  such  act  is 
performed  is  to  be  counted,  and  in  the  latter 
not  See  Arnold  v.  UniUd  States,  18  U.  8.  9 
Cranch,  104  [8  L.  ed.  671];  and  also  cases  cited 
in  Bouvier's  Law  Dictionary,  under  tbe  word 
"Time." 

We  prefer  to  rest  our  decision  upon  some- 
thing different,  and,  as  we  think,  more  sub- 
stantial. The  command  of  the  Statute  is  that 
«  week  of  time  diall  be  fixed  by  the  court  with- 
in which  tbe  sentence  must  be  executed,  such 
week  not  to  be  less  than  two  weeks,  nor  more 
than  four  weeks,  from  the  day  of  passing  sen- 
tence. We  are  of  the  opinion  that  the  week  of 
time  so  to  be  fixed  must  be  held  to  be  a  calen- 
dar week,  i.  «.,  a  period  of  time  extending 
from  12  midnight,  Saturday,  until  12  midnieht, 
the  following  Saturday.  By  oonsultinff  lexi- 
cographers of  established  accuracy,  thu  con- 
clusion will  be  found  to  be  in  accordance  with 
the  primary  and  usual  definition  given  to  the 
word  "week."  "Week.  The  period  of  seven 
days;  particularly  tbe  period  of  seven  days 
commencing  with  Sunday."  Worcest.  Diet. 
"A  period  of  seven  days;  usually,  that  reck- 
oned from  one  Sabbath  or  Sunday  to  the  next" 


Webst  Diet  "Seven  days  of  time.  The 
week  commences  immediately  after  12  o'clock 
on  tbe  night  between  Satunlay  and  Sunday,. 
and  ends  at  12  o'clock,  seven  days,  of  twenty 
four  hours  each,  thereafter."  Bouvier,  L. 
Diet 

The  word  was  judicially  construed  in  ac- 
cordance with  the  foregoing  definitions  in  the 
case  of  Bonkendorf  v.  Taylor,  29  U.  S.  4  Pet 
861  rr  L.  ed.  886],  where  it  is  said:  "A  week  is 
a  definite  period  of  time,  commencing  on  Sun- 
day and  ending  on  Saturda v."  It  f ol lo ws  from 
this  construction  tbat  while  in  most  cases  more 
than  two  full  calendar  weeks  must  necessarily 
elapse,  under  the  Statute,  between  the  time  of 
sentence  and  tbe  execution,  in  no  case  could 
such  execution  take  place  within  less  than  fif- 
teen days  from  the  date  of  sentence.  Sunday 
being  a  non- juridical  day,  the  most  favorable 
case  possible  in  support  of  the  theory  advanced 
by  counsel  for  the  prisoner — that  the  time  could 
be  shortened  under  the  late  Act — would  arise 
if  a  defendant  should  be  sentenced  upon  a 
Saturday.  For  convenience,  we  will  assume 
that  such  Saturday  is  the  first  day  of  tbe  month. 
The  week  of  execution  could  in  no  event  com- 
mence to  run  until  the  third  Sunday  thereafter, 
—the  sixteenth  day  of  the  month, — which 
would  be  the  earliest  possible  day  for  tbe  sen- 
tence to  be  executed,  under  the  terms  ut  the 
Act  And  the  same  result  would  follow  under 
the  former  law,  requiring  at  least  fifteen  days 
from  the  time  of  sentence  to  the  execution;  as 
it  has  been  decided  in  this  State  that  when  time 
is  to  be  computed,  either  prior  or  subsequent  to 
a  dav  named,  the  usual  rule  is  to  exclude  either 
the  first  or  last  day  of  the  designated  period 
and  include  the  other.  Stebbins  v.  AntJwny,  5 
Colo.  848. 

So,  under  either  law  in  the  case  supposed, 
a  sentence  might  be  executed  upon  the  sixteenth 
day,  for  aught  that  appears  in  either  Act  to  the 
contrary.  We  are  not,  on  account  of  the  illus- 
tration given,  to  be  understood  as  sanctioning 
the  execution  of  the  death  penaltv  upon  the 
Sabbath  day.  Such  a  course  would  be  highly 
improper,  i^  not  positively  illegal.  If  the  lat- 
ter, an  additional  day  would  be  gained  under 
the  new  law.  In  addition  to  the  authorities 
hereinbefore  cited,  we  refer  to  the  following  in 
support  of  the  conclusion  reached  in  this  opin- 
ion: 1  Bish.  Crim.  Law,  §  2l^etseq.;  Whart. 
Grim,  Law,  §  81;  Wade,  Retro.  Laws,  §  288; 
8ta^  V.  Arlin,  89  N.  H.  179;  Marion  v.  State, 
20  Neb.  288. 

It  appearing  that  tbe  sentence  pronounced 
by  tbe  district  court  is  in  accordance  with  tbe 
views  herein  expressed,  the  prisoner  mutit  be  re- 
manded, and  it  is  so  ordered. 

Petition  for  rehearing  denied. 


NEW  YORK  COURT  OF  APPEALS. 


Leland  FAIRBANKS,  Jr.,  Appt,, 

V. 

Winthrop   SARGENT,  Exr..  etc.,  of  Henry 
W.  Sargent,  Deceased,  Beipt. 

(....N.  Y.....) 

1.   An  agreement  by   aa  attomej'  to 
proeecute  and  if  possible  oolleot  certain  olaims, 
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and  to  extinfiruiah  the  debt  due  him  by  the  owner 
thereof  for  past  services,  furnishes  ample  confiid« 
eration  for  an  agreement  by  the  latter  that  be 
shall  receive  a  fixed  share  of  whatever  is  obtained 
as  the  result  of  such  prosecution. 
2.  Such  ag^reement  that  the  attomej' 
■hall  have  a  fized  share  of  the  results  oh- 
talned  constitutes  an  equitable  oasliniment  to  him 
of  the  stipulated  share,  although  the  sole  right  to 
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oompromJse  the  olalms  and  to  brlnff  salt  thereon 
l8  reserved  to  the  oreditor. 

8.  Tbe  test  of  the  ezLrtence  of  an  eqni- 
t&ble  assignment  of  a  claim  is  whether  or  not 
the  debtor  would  be  Justlfled  In  paying  the  debti 
or  the  portion  oontraoted  about,  to  the  person 
cJalmlQff  to  be  asslfirnee. 

4.  Neither  the  pledgee  nor  the  pled^^r 
of  A'clAim.c&n  compromise  with  the  debtor 
without  the  assent  of  the  other;  at  least  where 
the  debtor  has  notloe  of  the  pledge. 

B«  A  mere  pledgee  of  claims  acquires 
no  right  to  a  share  of  them  which  has  previous- 
ly been  equitably  assigned. 

6t  The  moment  a  creditor  attains  legal 
title  and  possession  of  bonds  reoeived  in 
payment  of  a  claim,  the  equity  of  another  to 
whom  he  had  previously  made  an  equitable  as- 
siirnment  of  a  share  of  the  claim  becomes  a  legal 
title,  and  the  creditor's  possession  as  to  that  share 
is  the  possession  of  the  assignee. 

7*  The  equity  of  an  attomeyt  to  whom  an 
equitable  assignment  was  made  of  a  share  of 
claims  which  were  to  be,  and  which  were,  collect- 
ed by  his  elforts,  although  the  power  to  bring  suit 
and  the  sole  right  to  compromise  was  reserved  to 
the  oreditor,  is  not  inferior  to  that  of  one  to 
whom  they  were  assigned  as  collateral  security 
for  a  precedent  debt,  and  who  could  not  prevent 
a  compromise  by  the  creditor  if  sufficient  was  ob- 
tained to  satisfy  his  claim. 

(November  28, 1888.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
tbe  General  Term  of  the  Supreme  Court, 
First  Department,  reversing  a  judgment  of  tbe 
Special  Term  in  favor  of  plaintiff^ in  an  action 
to  recover  possession  of  certain  bonds  or  to  re- 
cover their  value.     Reversed, 

In  January,  1869.  one  Underwood  owned  a 
claim  resting  in  open  account  against  one  Za- 
briskie  rising  out  of  certain  stock  transactions 
between  them,  upon  which  he  claimed  a  sum 
exceeding  $100,000.  Zabriskie  disputed  his  li- 
ability thereon,  and  Underwood,  not  being  able 
to  obtain  payment,  entered  into  a  contract  in 
writing  with  the  plaintiff,  an  attorney  residing 
in  New  York  City,  by  which  it  was  agreed  be- 
tween them  that  Fairbanks,  for  his  services  in 
endeavoring  to  collect  certain  claims  owned  by 
Underwood,  among  which  was  tliat  against 
Zabriskie,  "is  to  have  one  sixth  of  whatever 
amount  of  money,  securiiies  or  property  shall 
be  received  on  account  of  such  claims  cus  shall 
be  settled  without  suit,  and  one  third  of  what- 
ever amount  of  money,  securities  or  property 
shall  be  collected  or  in  any  way  be  realized  or 
received  (whether  on  settlement  or  withoutset- 
tlemeni),  on  account  of  such  of  said  claims  as 
shall  be  put  in  suit  either  in  this  or  in  any  other 
State  or  country."  Said  Underwood  "is  to  de 
cide  upon  the  teims  and  mode  of  settlement  as 
to  each  and  every  of  said  claims,  whether  such 
settlement  be  before  or  after  suit  brought." 

As  additional  compensation  for  his  services 
Fairbanks  was  to  be  paid  in  cash  by  Under- 
wood at  the  rate  of  $3,600  a  vear,  in  equal 
montlilv  payments  of  $300,  and  *  'is  to  be  re- 
leased from  whatever  indebtedness  he  is  now 
owing"  to  Underwood,  and  from  whatever  in- 
debtedness he  shall  hereafter  be  under  to  him. 
The  compensation  provided  for  the  services  of 
Fairbanks  was  to  be  in  full  satisfaction  and 
6L.R.A. 


payment  of  whatever  services  he  had  rendered 
for  Underwood  prior  thereto. 

In  January  thereafter  Fairbanks,  by  Under^ 
wood's  direction,  caused  suit  to  be  brought  ta 
recover  the  claim  against  Zabriskie  in  a  court 
of  competent  jurisdiction  in  the  State  of  New 
Jersey,  that  being  the  State  where  Zabriskie 
resided;  and  the  action  was  steadily  prosecuted 
by  Fairbanks  until  it  was  settled  as  thereafter 
stated. 

Inl871,Underwood,  being  indebted  to  Henrys 
W.  Sargent,  the  defendant's  testator,  by  an  as- 
signment in  writing,  transferred  his  clain» 
against  Zabriskie  to  Sargent  as  collateral  se- 
curity. On  or  about  June  18,  1872,  Under* 
wood,  at  the  earnest  request  of  Sargent,  and 
without  the  knowledge  of  the  plaintiff,  consent- 
ed that  the  claim  agfunst  Zabriskie  should  be 
settled  and  compromised  by  the  payment  by 
him  of  the  sum  of  $26,000  in  full  of  said  claim^ 
and  that  the  money  so  paid  should  be  received 
and  applied  by  Sargent  in  eztins:uishment  of 
said  claim  of  Sarfi;ent  against  Underwood. 

Thereupon  ana  on  the  same  day  Sargent  re- 
ceived from  Zabriskie,  instead  and  in  lieu  of 
^0,000  in  casb,  fortv  bonds.or  securities,  eacb 
for  the  payment  of  $500. 

Upon  the  receipt  of  the  said  bonds,  Sargent 
surrendered  to  Underwood  the  assignment  of 
the  Zabriskie  claim,  and  gave  to  Underwood  a 
general  release  from  all  claims  and  demands, 
and  Underwood  wrote  and  delivered  to  one 
Qray,  the  agent  of  Zabriskie,  a  written  order 
addressed  to  the  attornevs  in  New  Jersey  who 
had  charge  of  the  action  against  Zabriskie^ 
stating  that  the  action  had  been  settled,  and  di- 
recting them  to  discontinue  it  upon  payment 
by  Zabriskie  of  their  costs  and  charges  and 
those  of  the  referee.  Underwood  also  at  or 
about  the  same  time  executed  and  delivered  » 
release  of  all  claims  against  Zabriskie  to  Qray, 
to  be  delivered  to  Zabriskie  upon  the  payment 
of  the  price  agreed  upon  for  such  settlement. 

Fairbanks  brought  this  action  against  Sar* 
gent  to  recover  one  third  of  the  bonds  so  re> 
ceived  or  the  value  thereof,  upon  the  ^und 
thj^t  the  agreement  between  him  and  Under- 
wood constituted  an  equitable  assignment  of 
one  third  of  the  property  received  on  such  set- 
tlement Upon  the  trial  the  complaint  wa» 
dismissed  and  this  Judgment  was  affirmed  by 
the  general  term,  but  the  court  of  appeals  re- 
versed it  and  sent  the  case  back  for  a  new  trial. 

At  the  second  trial,  plaintiff  recovered  in  the 
trial  court,  and  this  ludgment  having  been  re- 
versed by  the  general  term,  he  again  brought 
the  case  to  this  court. 

Mr.  A.  C.  Brown  for  appellant 

Messrs.  Edward  C.  Perkiiui  and  Jame» 
C.  Carter  for  respondent 

Finch*  J, ,  delivered  the  opinion  of  the  court: 
Our  first  inquiry  respects  the  character  and 
extent  of  the  right  which  Fairbanks  acquired  un- 
der his  contract.  We  have  already  held  that  it*, 
termsoperated  asan  equitable  assignment  to  him 
of  one  third  or  one  sixth  of  whatever  money  or 
property  should  be  collected  out  of  or  received 
from  Zabriskie  in  discharge  of  the  latter's  debu 
104  N.  Y.  108,  5  Cent.  Rep.  919. 

Ordinarily,  we  should  content  ourselves  with 
a  simple  reference  to  that  decision.  But  it* 
correctness  has  been  so  challenged  on  this  ap- 
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peal,  and  assailed  with  00  much  of  force  and 
ability,  as  to  justify  on  our  part  a  reconsidera- 
tion of  the  question  in  the  light  of  the  latter 
argument. 

Let  us  therefore  give  onr  attention  to  the 
terms  of  the  contract.  Underwood's  claim 
against  Zabriskie  grew  out  of  stock  transac- 
tions. Fairhanks  was  a  lawyer,  and,  not  only 
that,  hut  one  exceptionally  versed  in  the 
peculiar  rules  and  customs  of  the  stock  ex- 
change, and  the  law  governing  that  class  of 
transactions.  He  had  already  rendered  serv- 
ices to  Underwood,  for  which  the  latter  was 
in  his  debt,  with  probably  slight  ability  to  pay, 
unless  out  of  uncertain  claims  against  others. 
Standing  in  this  relation,  the  parties  contracted. 
Fairbanks  agreed  to  prosecute,  and,  as  far  as 
he  was  able,  collect  the  specified  claims,  of 
which  that  against  Zabriskie  was  one.  To 
that  extent,  his  agreement  was  for  the  rendi- 
tion of  future  services.  He  also  agreed  to  ex- 
tinguish, and  by  his  contract  did  extinguish, 
the  debt  due  him  for  past  services,  taking  in 
exchange  the  covenants  of  the  new  agreement. 
There  was  therefore  ample  consideration  for 
the  promises  of  Underwood  which  followed. 
These  were  that  for  the  services  rendered  and 
to  be  rendered  by  Fairbanks  the  latter  should 
receive  a  fixed  share  of  the  money,  property  or 
securities  which  should  he  obtainea  from  the 
debtors  named.  The  claims  themselves  against 
such  debtors  were  not  attempted  to  be  assigned. 
The  title  to  them  remained  in  Underwood,  as 
the  legal  owner.  Suits  against  the  debtors 
were  to  be,  and  were,  brought  in  the  name  of 
Underwood;  and  he  alone,  by  the  stipulations 
of  the  agreement,  was  authonzed  to  dictate  on 
what  terms  settlements  should  be  made,  and 
when  and  against  whom  actions  should  be 
l)rought.  He  thus  never  transferred  to  Fair- 
banks the  legal  title  to  the  claim  against  Za- 
briskie; and  what  he  did  do  was,  in  its  ultimate 
effect,  one  t>f  two  things,  as  it  seems  to  me. 
necessarily  and  inevitably.  The  contract  was 
either  a  simple  agreement  for  compensation  to 
be  enforced  against  Underwood,  or  it  was  an 
equitable  assignment  of  a  definite  share  of  the 
proceeds  of  the  claim  against  Zabriskie. 
^  Obviously,  it  was  something  more  than,  and 
quite  different  from,  a  mere  agreement  for 
compensation  measured  by  results.  That 
would  have  given  to  Fairbanks  only  a  personal 
claim  against  Underwood,  and  scarcely  served 
to  induce  on  his  part  farther  services  and  ex- 
penses upon  the  credit  already  precarious. 
And,  not  compensation  in  general,  but  a  specific 
share  in  a  specific  fund  or  specific  property, 
was  the  exact  and  material  point  of  the  con- 
tract, upon  which  the  rights  of  both  parties 
hinged.  Underwood,  having  liberty  to  take 
in  settlement  from  his  debtors  property  or  secur- 
ities, was  not  to  be  called  upon  for  a  share  of 
their  value  in  cksh,  or  liable  generally  for  a 
due  reward,  but  was  free  to  throw  Fairbanks 
upon  his  contract  claim  for  a  share  of  the  pre- 
cise thing  received,  as  his  sole  right  and  only 
remedy. 

On  the  other  hand,  the  latter  was  not  to  de- 
pend upon  the  solvency  or  promise  of  Under- 
wood for  his  pay,  but  was  made  secure  by  a 
atipulated  right  to  have,  as  owner,  a  defined 
«hare  of  the  fund  or  proceeds  expected  to  re- 
sult from  bis  labor  ana  skilL  There  could  be 
^  L.  R.  A. 


no  legal  assignment  of  a  fund  not  in  existence^ 
or  proceeds  not  realised,  but  equity  treats  them 
as  if  existiLg  or  realized,  and  the  contract  for 
their  receipt  by  Fairbanks  as  an  equitable  as* 
signment  of  the  stipulated  share  to  him,  and, 
as  a  consequence,  makes  him  the  equital'le  as- 
signee of  so  much  of  the  debt  or  demand  as  is 
represented  by  his  share  of  the  proceeds. 

I  think  we  have  never  failed  to  hold  this 
doctrine  on  a  similar  state  of  facts.  Wc  dis- 
cussed the  subject  somewhat  in  WilltamJi  v. 
Jnger9oU,  89  N.  Y.  508,  and  there  said:  "It  is 
a  rule  in  equity  that  anything  which  shows  an 
intention  to  assign  on  the  one  side,  and  from 
which  an  assent  to  receive  may  be  inferred  on 
the  other,  will  operate  as  an  assignment,  if  su»* 
tained  by  a  sufficient  consideration." 

In  Thurher  v.  Ohambers,  66  N.  Y.  49,  we  in- 
ferred an  equitable  assignment  upon  facts 
vastly  weaker  than  those  in  the  present  case; 
and  the  eases  in  the  federal  court  of  Wylie  v. 
Cox$,  56  U.  B.  15  How.  415  [14  L.  ed.7531,  and 
Trisi  V.  Child,  88  U.  8.  21  WalL  441  [22  L.  ed. 
6231,  are  to  the  same  purport 

1j^  test  is  an  inquiry  whether  the  debtor 
would  be  justified  in  paying  the  debt,  or  the 
portion  contracted  about,  to  the  person  claim- 
mg  to  be  assignee.  It  is  not  at  all  doubtful 
that  Zabriskie,  after  his  liabili^  had  been  set- 
tled at  the  amount  of  the  bonds  which  he  de* 
livered.  and  leaving  out  of  view  the  transac- 
tion with  Sargent,  would  have  been  perfectly 
protected  in  paying  over  one  third  of  them  to 
Fairbanks. 

Up  to  this  point,  the  general  term  does  not 
differ  with  us.  On  the  first  hearing  they  ex- 
plicitly took  this  ground,  and  on  the  last  they 
mtimate  no  change  of  opinion.  They  concede 
the  attitude  of  the  plaintiff  as  an  equitable  as- 
signee of  one  third  of  the  Zabriskie  debt  It 
was  reserved  for  the  learned  counsel  of  the  re- 
spondent to  attack  that  doctrine  on  the  argu- 
ment here.  The  pith  of  his  contention  is  that 
Fairbanks  had  none  of  the  powers  and  rights 
which  make  an  assignee,  and  so  was  none  at 
all;  and  this  because  the  agreement  reserved  to 
Underwood  the  right  to  determine  when  suits 
should  be  brought,  and  what  compromise 
should  be  made.  But  these  reserved  rights 
may  have  lessened  the  value  of  the  thing  as- 
signed without  neutralizing  or  destroying  the 
assignment  itself.  They  related  to  the  process 
of  collection,  and  not  to  the  right  assigned, 
except  as  possibly  lessened  by  that  process.  If 
no  collection  has  been  needed,  if  Zabriskie  had 
come  with  the  money  in  his  hand  to  pay  the 
whole  debt,  and  had  been  apprised  of  the  con- 
tract with  Fairbanks,  he  could  have  paid  over, 
and  it  would  have  been  his  legal  duty  to  have 
paid  over,  to  the  latter  his  share  of  the  debt  as 
the  equitable  owner  and  assignee  of  that  share. 
That,  under  the  arrangement  made,  he  was  at 
liberty  to  pay  less,  and  that  Fairbanks  could 
not  object  to  his  paying  less,  does  not  prevent 
Fairbanks  from  being  the  equitable  assignee  of 
his  share  of  the  debt  as  settled. 

The  learned  counsel  for  the  respondent  criti- 
cises the  language  of  the  agreement,  in  com- 
parison with  that  used  in  the  WiUiam$  Oaie, 
In  that,  he  says,  the  assignee  was  given  a  lien 
upon  the  fund  in  express  terms.  It  seems  to 
me  that  in  the  present  case  the  language  is 
stronger,  instead  of  weaker.    Fairbanks  was 
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armed  with  more  than  a  mere  lien  by  its  words. 
He  was  "to  have  one  sixth  of  whatever  amount 
of  money,  securities  or  property  shall  be  re- 
ceived." That  is,^he  was  to  have,  to  possess, 
to  own,  as  his,  the* stipulated  proportion  of  the 
precise  thing  received;  that  proportion  to  be 
ascertained  and  measured  by  its  amount  or 
value.  And  that  such  was  the  meaning  is 
further  indicated  by  the  expression  relating  to 
his  monthly  salary  of  "money  compensation  " 
It  is  in  that  manner  distinguished  from  the 
realized  proceeds,  v«;hich  he  was  to  have  only 
in  their  realized  form.  I  have  no  doubt  re- 
maining that  up  to  this  stage  of  the  case,  at 
least,  our  previous  conclusion  was  entirely 
sound. 

But  it  does  not  follow  that  we  are  yet  ab- 
solved from  a  recollection  of  the  reservations 
to  Underwood  which  accompanied  his  equi- 
table assignment  to  Fairbanks,  or  a  further 
consideration  of  their  effect;  for  the  former 
followed  that  transfer  by  an  assignment  of  his 
claim  against  Zabriskie  to  Sargent  as  collateral 
security  for  a  debt  due  to  him.  There  is  no 
real  foundation  for  the  distinction  now  as- 
serted between  the  facts  on  the  previous  trial 
and  those  in  the  present  record,  as  it  respects 
the  character  of  that  assignment.  The  dis- 
tinction was  kindly  meant  as  a  route  of  retreat 
from  an  indefensible  position;  but  we  must 
decline  to  avail  ourselves  of  it.  It  may  be  that 
we  then  supposed  that  the  written  assignment 
was  absolute  in  form,  but  delivered  and  taking 
effect  as  a  collateral  security,  while  now  it  ap- 
pears that  the  collateral  character  of  the  trans- 
fer was  expressed  in  the  writing  itself.  The 
form  is  of  no  consequence.  Whether  the  col- 
lateral character  of  the  assignment  was  evi- 
denced by  the  writing,  or  by  the  parol  delivery, 
is  immaterial;  for  the  fact  itself  was  fully 
recognized  in  our  previous  opinion.  Again 
and  again,  and  with  even  further  reiteration, 
the  transfer  was  described  as  collateral,  and 
none  of  us  were  for  a  moment  misled  in  that 
respect;  and  so  we  cannot  travel  the  bridge 
carefully  constnicted  to  encourage  a  retreat, 
but  should  consider  the  question  whether  we 
were  right  or  wrong,  which  is  raised  anew  by 
the  decision  of  the  general  term. 

What,  then,  were  the  rights  which  Sargent 
acquired  by  the  assignment  of  the  Zabriskie 
debt;  first,  as  against  Underwood;  and,  second, 
as  against  Fairbanks  ?  The  counsel  on  both 
sides  appear  to  agree  that  as  between  assignor 
and  assignee  the  transfer  must  be  deemed  to 
have  been  in  the  nature  of  the  pledge.  They 
unite  in  saying  that  a  reference  to  the  law 
governing  that  class  of  bailments  will  accu- 
rately describe  the  relations  and  rights  of  the 
parties;  and,  so  agreeing,  we  ought  to  be  con- 
tent. Waiving  then,  for  the  present,  any 
question  of  rights  acquired  by  Sargent  as  a 
bona  fide  purchaser,  let  us  determine  and 
measure  those  which  he  acquired  under  the  as- 
signment treated  as  a  pledge.  The  pledgee 
obtains  a  special  property  in  the  thing  pledged, 
while  the  pledgor  remains  general  owner.  If 
the  property  consists  of  a  thing  in  action,  the 
pledgee  may  sue  upon  it,  and  collect  it,  or  re- 
ceive voluntary  payment  of  it  from  the  debtor. 
The  pledgee  may  require  such  payment,  and 
the  debtor  cannot  resist  his  title.  To  the  ex- 
tent of  his  debt,  the  pledgee  may  appropriate 
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the  proceeds  to  his  own  tue,  and  hold  the  bal- 
ance, if  any.  in  trust  for  the  pledgor.  But 
the  pledgee  cannot  compromise  the  debt  with- 
out the  assent  of  the  pledgor.  Qa/rliek  v. 
James,  12  Johns.  146;  Bowman  y.  Wood,  KV 
Mass.  534. 

With  that  assent  he  may  do  so;  and,  if  he 
does,  the  question  who  it  is  that  we  must  ro' 
gard  as  having  made  the  settlement  is  matter 
here  in  dispute  between  the  litigants.  Much 
depends  upon  the  facts;  and  to  those  we  shall 
recur  in  their  due  order,  after  having  measured 
Sargent's  right  as  against  Fairbanks. 

The  latter  was  equitable  assignee  of  one 
third  of  the  Zabriskie  debt,  and  to  that  extent 
was  the  equitable  owner.  Putting  aside  still 
all  questions  relating  to  a  bona  fide  purchase^ 
it  follows  that  Underwood  could  only  pledge 
what  he  had,  and  could  not  incumber  the  in- 
terest of  Fairbanks  We  so  decided  on  the 
previous  appeal,  citing  Bvsh  v.  fMthrop,  22  N. 
T.  535,  as  that  case  has  been  limited.  Sargent^ 
therefore,  became  pledgee,  or  had  the  rights  of 
a  pledgee,  onl^  to  the  extent  of  Underwood'a 
title,  and  obtained  no  right,  by  pure  force  of 
the  assignment,  to  the  interest  already  owned  by 
Fairbanks.  It  is  true  that  sometimes,  where 
one  clothes  another  with  an  apparent  owner- 
ship or  power  of  disposition,  he  will  not  be  al- 
lowed to  assert  his  right,  as  against  an  innocent 
purchaser,  dealing  upon  the  faith  of  such  ap 
parent  ownership;  and  the  opinion  of  the  gen 
eral  term  applies  that  doctrine  to  Fairbanks, 
because,  when  becoming  assignee,  he  ''had 
placed  in  Underwood  power  to  act."  We  need 
only  say,  as  to  that  suggestion,  that  the  counsel 
for  the  respondent  admits  that  the  doctrine  ia 
inapplicable  to  the  facts,  although  he  seeks  to 
enlist  in  his  service  the  fundamental  equity  on 
which  it  is  founded.  So  that,  I  think,  we  cor- 
rectly held  that  Sargent,  by  his  collateral  as- 
signment, or  pledge,  acquired  no  right  in,  to 
or  against  the  ownership  of  Fairbanks. 

But,  nevertheless,  upon  what  afterwards  oc- 
curred, the  respondent  confronts  us  with  a  very 
able  argument,  which  seems  to  turn  the  flank 
of  the  position  thus  far  maintained.  It  ia 
founded  upon  the  settlement  which  was  made 
with  Zabriskie,  and  which  appears  to  have  been 
negotiated  by  and  between  three  persons,  viz.: 
Underwood,  acting  for  himself,  Monell,  repre- 
senting Sargent,  and  Gray,  as  agent  for  Zabris- 
kie. The  terms  of  the  arrangement,  stated  in 
their  legnl  order,  were  that  Sargent  should  sur- 
render his  assignment  to  enable  Underwood 
to  effectually  release  Zabriskie;  that  the  latter 
should  thereupon  pay  Underwood  $20,000  in 
bonds,  in  full  of  his  debt,  and  be  wholly  dis- 
charged; that  Underwood  should  then  pay 
Sargent  the  same  bonds,  in  full  of  his  debt,  and 
should  be  finally  releaFed .  If  I  state  these  facts 
somewhat  differently  from  the  view  presented 
in  our  previous  decision,  it  is  not  because  there 
were  not  strong  circumstances  sustaining  that 
view.  The  whole  arrangement  was  planned 
and  negotiated  by  Sargent  and  Zabriskie,  rep- 
resented, respectively,  by  Monell  and  Gray, 
Underwood  simply  giving  his  assent.  The 
bonds,  it  is  founa,  did  not  go  through  his 
hands,  personally,  and  he  never  even  knew 
that  thev  were  substituted  for  money;  but  they 
passed  directly  from  Zabriskie,  through  Gray, 
to  Sargent.    And  yet  the  truth  is  that  upon 
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tbe  theory  of  a  pledge  now,  but  not  then  con- 
ceded, it  required  both  Underwood  and  Sargent 
to  act  together  and  concurrently  in  order  to  ef- 
fect the  result.  It  is  said  that  Sargent  did  not 
make  the  settlement,  for  he  was  only  pledgee 
and  could  not;  but,  with  equal  force,  it  may 
be  urged  that  Underwood  did  not,  for  he  was 
only  general  owner,  and  could  not.  The  pal- 
pable truth  is  that  both  acted,  and  the  compro- 
mise was  the  prod  uct  of  their  joint  action .  And 
BO,  without  any  worry  over  the  question  as  to 
which  of  them  made  the  settlement,  I  am  will- 
ing to  put  the  facts  into  what  is  claimed  to  be 
their  logical  and  legal  order,  and  vield  to  tbe 
respondent  the  benefit  of  saying  {b&t  Sargent 
enabled  Underwood  to  settle,  and  Underwood 
settled. 

Upon  that  assumption  it  is  apparent  that  Sar- 
^nt  must  be  put  in  one  of  two  positions.  We 
nre  compelled  to  say  that  be  received  the  bonds 
from  Underwood  by  force  of  the  assignment 
which  he  held,  and  which  he  surrendered  only 
upon  that  condition,  which  is  the  truth;  or 
that,  having  abandoned  his  hold  on  the  Zabris- 
kie  debt,  he  took  them  simply  from  Under- 
wood ,  in  discharge  of  the  latter's  liability.  The 
last  alternative  may  be  dismissed,  because  it  is 
contrary  to  the  facta.  Sargent  never  abandoned 
his  hold  ou  the  debt  His  fingers,  once  closed 
upon  it,  were  never  unlocked.  His  surrender 
of  the  assignment  was  on  condition  of  the  re- 
ceipt of  its  fruits,  and  they  took  its  place  as  the 
thing  pledged  (Farwell  v.  TmporterM  A  T,  Nat, 
Bank,  90  N.  Y.  483),  and  subject,  as  was  the 
debt,  to  the  right  of  Fairbanks.  The  pledgee 
may  return  the  property  to  the  pledgor  for  some 
Rpccial  purpose  without  losing  his  right,  and 
the  pledge  will  remain.  Maeomber  v.  Parker, 
14  Pick.  497. 

The  surrender  of  the  assignment,  and  the  re- 
ceipt of  its  fruits,  were  legally  at  one  and  the 
same  instant;  and  there  never  was  a  moment 
when  Sargent  stood  merely  in  the  attitude  of  a 
purchaser  of  the  bonds.  The  situation  was 
therefore  aptly  described  by  the  learned  coun- 
sel for  the  respondent  in  his  supplemental  brief, 
although  that  description  was  explicitly  stated 
to  be  for  the  purpoises  of  his  final  argument, 
which  it  is  now  our  du(y  to  meet  I  use  his 
words  because  I  have  none  which  are  so  ac- 
curate and  compact  He  says:  "Fairbanks  and 
Sargent  were  both  assignees  of  a  chose  in  ac- 
tion, that  is,  holders  of  a  mere  eouity;  and,  as 
such  assignees,  it  may  be  admittea,  for  the  sake 
of  the  argument,  but  for  no  other  purpose,  that 
Fairbanks  had  a  better  title,  because  it  was  a 
prior  one.  .  .  .  Sargent,  having  acquired  his 
equity  without  notice  of  Fairbanks'  right,  pro- 
ceeded to  make  bis  title  available  and  reduce 
the  chose  in  action  to  possession  by  inducing 
Underwood  to  make  a  settlement,  or  by  mak- 
ing a  settlement  himself,  and  procuring  Under- 
wood's assent  to  it,~  whichever  way  anyone 
may  please  to  put  it." 

That  is  tbe  learned  counsel's  sketch  of  the 
situation,  which  corresponds  perfectlv  with  the 
opening  sentence  of  our  previous  opmion,  and 
which  stated  the  fundamental  question  in- 
volved. It  was  a  conflict  of  equities,  equal  ex- 
cept in  time.  The  learned  counsel  then  formu- 
lates his  solution  of  tbe  dilflculty.  He  says: 
"The  rule  is  that  an  assignee  of  a  mere  equity, 
like  a  chose  in  action,  must,  indeed,  stand  upon 
6  L.  R.  A. 


the  title  of  his  assignor,  and  must  fail,  if  his 
assignor  had  made  a  prior  assignment  of  the 
same  equity;  but  if,  in  addition  to  bis  equity^ 
he  succeeds  in  acquiring  the  legal  title  with- 
out notice  of  the  prior  assignment,  that  titl& 
cannot  be  taken  from  him  by  the  prior  as- 
signee." 

I  concede  the  rule  for  the  sake  of  the  argu- 
ment, and  may  admit  for  the  same  purpose, 
and  for  that  only,  that  it  would  end  this  case 
in  the  defendant's  favor,  were  it  not  for  the 
further  fact  that  Fairbanks  not  only  bad  the 
prior  one  of  the  two  eaual  equities,  but  alsa 
obtained  the  prior  legal  title  to  his  interest. 
For  recall  events  in  their  order.  Gray,  who 
represented  Zabriskie  in  the  negotiation,  acted 
for  all  parties  in  the  execution  of  the  agree- 
ment Underwood  gave  him  a  formal  release 
of  Zabriskie,  but  upon  the  condition  that  he 
should  deliver  it  only  upon  receiving  from  Za- 
briskie the  stipulated  payment 

Gray  testifies:  "  Mr.  Underwood  had  pre- 
pared the  release  to  Zabriskie  for  the  $20,000. 
He  gave  it  to  me,  and  requested  me  not  to  de- 
liver it  to  Zabriskie  until  I  received  the  $20,000. 
I  took  it  in  that  way.  ...  He  wanted  me  te 
bold  tbe  release  and  bonds  In  escrow  for  him 
(Underwood),  and,  when  Judge  Monell  should 
bring  a  release,  and  the  assignment  he  held 
against  Underwood,  he  would  authoruse  me 
to  deliver  the  bonds  or  money." 

The  moment  the  release  was  delivered  the 
bonds  became  in  the  legal  possession  of  Under- 
wood, through  tbe  actual  possession  of  his 
agent,  Gray,  duly  constituted  for  that  special 
purpose.  Underwood,  therefoie,  at  that  in- 
stant bad  both  the  legal  title  and  possession; 
and  it  was  from  and  tlirough  him,  and  not  from 
and  through  Zabriskie,  that  Sargent  acquired 
his  title.  At  the  moment,  therefore,  when  the 
bonds  became  Underwood's,  and  in  the  posses- 
sion of  his  agent,  the  equity  of  Fairbanks  be- 
came a  legal  title  to  one  third  of  the  bonds  in 
the  hands  of  his  co-owner.  His  equity  waa 
gone.  The  debt  to  which  it  pertamed  was 
dead  and  extinguished:  and  in  the  instant  that 
the  bonds  came  to  the  legal  ownership  of  Un- 
derwood the  share  of  Fairbanks  came  to  hie 
legal  ownership,  and  the  {)ossession  of  Under- 
wood became  his  possession.  For,  consider. 
Put  Sargent  and  his  rights  out  of  the  way,  to 
simplify  the  question.  If,  after  tbe  delivery  of 
the  release  to  Zabriskie  and  the  receipt  of  the 
payment  by  Gray,  Fairbanks  had  proceeded  ta 
assert  his  right,  is  there  the  least  doubt  that  he 
could  have  treated  Underwood  as  a  tenant  in 
common  with  himself  of  the  bonds,  or  as  hold- 
ing for  him  his  divisible  share?  I  think  there 
can  be  no  question  about  that  When  the 
bonds  struck  the  hands  of  Underwood  tbe  equi- 
ty of  Fairbanks  became  a  legal  title  to  tbe  ex- 
tent of  bis  right  That  right  was  equitable 
while  the  proceeds  were  unrealized,  because 
only  tbe  power  of  equity  could  treat  them  as- 
realized;  but  when  they  became  actually  real- 
ized, and  passed  to  Underwood  as  the  exact  and 
tangible  proceeds  contemplated  by  the  contract, 
there  was  no  longer  need  of  the  power  of  equi- 
ty to  imagine  them,  for  there  thev  were,  the 
very  realized  proceeds,. one  third  of  which,  by 
force  of  the  contract,  was  that  instant  the  prop- 
erty of  Fairbanks,  by  a  legal  ti  tie.  U n derwood 
could  hold  them  in  no  other  way  than  for  him- 
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cdf  and  bis  associate;  and  so,  not  only  was  the 
•equity  of  Sarj3:ent  tlirough  bis  assipiment  sub- 
ject to  the  prior  equity  of  Fairbanks,  but  the 
Tatter  drew  to  bimself  a  legal  title  prior  to  the 
legal  title  of  Sargeot. 

And  here,  it  seems  to  me,  we  get  out  into  the 
open  air,  where  vision  becomes  clearer,  and  are 
enabled  to  see  the  incorrectness  of  the  argu- 
ment founded  upon  the  assumed  attitude  of 
Sargent  as  a  bona  fide  purchaser  without  no- 
tice. The  counsel's  brier  declares:  "If  Under- 
wood never  had  assigned  the  Zabriskie  claim 
to  Sargent,  but  had  received  the  $20,000  di- 
rectly from  Zabriskie,  and  had  then  paid  it  over 
to  Sargent  in  consideration  of  a  release  by  the 
latter  of  his  debt,  there  could  not  have  been  a 
pretense  that  the  plaintiff  had  any  just  claim 
upon  it.  The  equitable  owner  of  moneys  can- 
not follow  them  into  the  hands  of  a  purchaser 
for  value  without  notice."  It  is  not  needful  to 
discuss  that  proposition;  for  we  now  see  that 
it  is  not  an  equitable  owner  of  moneys  who 
pursues,  but  a  legal  owner  of  property,  follow- 
ing what  is  his,  in  the  hands  of  one  who  got 
no  title,  and  could  get  none,  however  innocent 
hiB  action  or  expensive  his  contract  {Ballard y, 
BurgeU,  40  N.  Y.  814;  Weaver  v.  Barden,  49  N. 
T.  286),  it  being  admitted  that  in  this  branch 
of  the  argument  no  aid  is  derived  from  the  doc- 
trine of  negotiability,  in  its  strict  sense.  And 
I  think  it  becomes  obvious  that,  as  Fairbanks' 
•equity  was  prior  to  that  of  Sargent,  so  the  for- 
mer's legal  title  was  paramount  to  that  of  the 
latter,  r^or  is  the  result  changed  tt  we  disre- 
gard the  order  in  which  the  law  arrays  the 
-component  events  of  the  one  completed  trans- 
justion,  and  treat  them,  according  to  the  fact, 
as  occurring  at  one  and  the  same  instant  of 
time.  In  that  view,  there  is  no  priority  of  le- 
gal title  in  Fairbanks  over  Sargent,  neither  is 
there  any  in  Sargent  over  Fairbanks;  and,  the 
legal  titles  vesting  equally  and  at  the  same 
instant,  the  prior  equity  of  Fairbanks  is  not  de- 
feated. 

Hitherto  I  have  treated  the  equities  of  the 
parties  on  their  merits  as  equal,  but  without 
•overlooking  the  contention  which  I  promised 
to  recollect,  that  those  of  Sargent  were  superior 
in  their  quality,  because  Fairbanks  left  in  Un- 
derwood the  power  to  bring  or  not  to  bring 
suits,  and  the  sole  right  to  compromise.  We 
•are  invited  to  make  "  ownership"  the  synonym 
of  *^ domivium"  cowiToX,  and  to  measure  the 
respective  rights  by  that  standard.  Very  well; 
let  us  do  80.  Nothing  need  be  said  about  the 
^rst  reservation,  since  Sargent  took  his  assign- 
ment after  suit  had  been  commenced  against 
Zabriskie,  and  .when  Fairbanks  was  actively 
prosecuting  it,  and  had  become  the  master  of 
Its  movement,  and  Sargent  knew  both  facta. 
And  now  as  to  the  right  to  compromise.  Fair- 
banks had  only  an  equitable  right  to  the  extent 
•of  his  share.  Sargent  had  only  an  equitable 
right  to  the  extent  of  bis  debt.  One  had  an 
equitable  property  in  the  Zabriskie  claim;  the 
other  had  a  special  property  in  it,  which  was 
also  equitable.  Fairbanks  left  Underwood  ap- 
parent owner.  Sargent  left  him  general  own- 
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er,  with  the  same  outside  mask.  If  Fairbanks 
had  no  right  to  compromise,  neither  had  Sar- 
gent. If  the  former  left  that  power  in  Under- 
wood, so,  also,  did  the  latter.  The  sole  differ- 
ence is  that  Sargent  could  resist  a  compromise 
below  the  amount  of  his  debt,  and  Fairbanks 
could  not  preyent  one  at  all.  But  that  differ- 
ence is  quite  balanced  by  the  fact  that  one 
equity  was  supported  by  new  services  rendered 
on  the  faith  of  ita  existence,  while  the  consid- 
eration of  the  other  was  a  precedent  debt.  Sar- 
gent, if  his  equity  failed,  could  be  restored  to 
his  original  position.  He  would  have  lost 
nothing,  but  only  failed  to  gain  something,  and 
would  not  be  bound  by  a  release  fraudulently 
obtained,  or  mistakenly  given,  while  Fairbanlu 
could  not  get  back  his  services  and  labor  wasted 
and  expended  in  vain.  The  bonds  in  dispute 
were  the  product,  almost  wholly,  of  the  perse- 
vering skill  of  Fairbanks.  The  attorney  of 
Underwood  in  New  Jersey  describes,  as  a  wit- 
ness, how  utterly  he  was  dependent  upon  the 
plaintiff's  knowledge  and  ability.  He  perse- 
vered until  he  literally  made  Zabriskie's  life 
miserable,  and  drove  to  his  aid  the  friends  who 
advanced  the  means  of  compromise.  While 
Fairbanks  was  training  his  guns  upon  Zabris- 
kie, furnishing  the  powder  and  bearing  the 
smoke  of  the  battle,  and  faithfully  earning  his 
stipulated  share  of  results,  Sargent  was  looking 
to  the  possible  victory,  from  a  station  out  of  the 
smoke  and  noise,  as  a  means  of  collecting  & 
debt  of  Underwood,  the  amount  and  details  of 
which  he  did  not  know. 

If  it  is  true  that  Fairbanks  notified  no  one  of 
his  rights,  at  least  no  occasion  seemed  to  require 
that  notification:  while,  on  the  other  hand, 
Sargent's  counsel  called  upon  Fairbanks,  urg- 
ing him  to  push  Zabriskie,  and  never  reveaira 
that  his  client  held  an  assignment  of  the  claim, 
and  meant  to  have  the  benefit  of  the  latter's 
services,  and  leave  him  to  an  insolvent  for  his 
pay.  The  equity  of  Fairbanks  was  strength- 
ened by  his  effort  to  create  the  fund;  that  of 
Sargent  was  founded  on  the  collection  of  a  des- 
perate debt  That  he  may  not  be  able  to  use 
the  product  of  Fairbanks'  labor  and  skill  to  re- 
pair his  own  misfortunes  in  stocks  does  not  in 
the  least  disturb  our  ^nse  of  justice:  so  that, 
on  a  careful  comparison  of  equities,  I  think  we 
deal  liberally  with  Sargent  when  we  treat  them 
merely  as  equal  on  their  merits,  and  in  their 
inherent  qualities. 

We  are  thus  required  to  affirm  the  correct- 
ness of  our  previous  decision  in  all  its  material 
and  essential  elements.  If  we  have  departed 
from  some  of  its  details,  it  is  because  the  later 
argument  has  led  us  over  a  new  and  different 
road,  and  fuller  reflection  has  in  some  minor 
matters  shifted  the  balance  of  judgment;  but 
on  the  whole  case  we  stand  where  we  did,  and 
satisfied  that  the  plaintiff  should  succeed.  The 
question  of  damages,  we  think,  was  correctly 
decided  by  the  special  term,  and  it  follows  that 
the  judgment  of  the  General  Term  sh/ntld  be  re- 
versed,  and  tfuxt  cf  the  Special  Term  afflrm»edt 
miheoits. 

All  concur,  except  Graj,  J,,  not  sittinf. 
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Joseph  DIER8TEIN,  Plffin  Err., 

Maiy  SCHUBKAGEL. 
(....Pft.....) 

1.  The  snlliclenegr  of  the  evldeiice  to 
support  A  verdict  cannot  be  considered  on 
an  assignment  of  error  for  refusal  to  grant  a 
nonsuit  or  to  arrest  judgrment. 

ie.  Evidence  that  the  flettlement  of  a 
suit  for  money  loaned,  and  of  a  prosecution  for 
fornication  committed  on  a  certain  day.  Included 
a  cause  of  action  for  breach  of  a  promise  of  mar- 
riage made  on  the 'same  day,  is  admissible  in  a 
suit  for  such  breach  of  promise. 

S*  Comnmnicatioiui  to  a  law  student*  al- 
though made  while  he  is  employed  to  advise  and 
assist  in  a  law-suit,  are  not  privileged. 

(January  6,  1880.) 

ERROR  to  the  Court  of  Common  Pleas,  No. 
2,  of  Allegheny  County  to  review  a  judg- 
ment in  favor  of  plaintiff  in  an  action  to  recover 
•damages  for  breach  of  a  promise  of  marriage. 
Meverxd. 

At  the  trial  plaintiff  oftered  evidence  of  a 
promise  by  defendant  to  marry  her  and  of  a 
breach  of  the  same. 


Defendant  offered  to  prove  by  Henry  Fer- 
ring,  a  law  student,  that  in  1887  he  had  acted 
as  attorney  for  plaintiff  in  this  suit  and  had 
brought  against  defendant  a  suit  to  recover 
back  money  loaned,  and  filed  against  him  an 
information  for  fornication,  and  that  such  suits, 
together  with  tiie  claim  which  was  the  basis  oi 
this  suit,  weia  all  settled  and  withdrawn  upon 
payment  by  defendant  of  $200. 

This  offer  was  ruled  out  on  the  eround  that 
Ferring,  having  acted  as  plaintiff^  attorney, 
was  incompetent  to  testify.  (First  assignment 
of  error.) 

Defendant  then  offered  to  prove  by  Alder- 
man Stork,  before  whom  such  two  cases  were 
brought,  that  he  settled  the  same  as  shown  by 
certam  transcripts  shown  to  the  court,  and  that 
the  settlement  included  the  present  cause  of 
action. 

This  offer  was  excluded.  (Third  assignment 
of  error.) 

The  court  charged  inter  alia  as  follows: 

"If  the  plaintiff  has  lost  any  money,  if  she 
has  lost  the  pleasures  and  comforts  that  go 
with  the  relationship  of  that  kind;  if  she  has 
lost  the  advantages  of  maintenance— because 
when  a  man  takes  a  wife  he  has  to  take  the  re- 
sponsibility as  well  as  the  fun.    He  must  f ur- 
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Oommunicatlons  between  attorney  and  client  are 
privileged,  and  it  makes  no  difference  that  the 
^client  offered  no  compensation,  and  the  attorney 
made  or  expected  to  make  no  charge,  for  his  serv- 
ices. March  ▼.  Ludlum,  8  Sandf  .  Ch.  86;  1  Pom. 
Eq.  Jur.  200;  People  v.  Stout,  8  Park.  Gr.  Rep.  076. 

Any  communication  made  to  an  attorney  by  his 
•oUent  wtth  reference  to  the  object  or  subject  of  his 
professional  employment,  is  entitled  to  protection 
4»a  privileged  communication.  Clarke  v.;Uichards, 
^  R  D.  Smith,  8P;  Rogers  v.  Lyon,  64  Barb.  878; 
Bacon  v.  Vrisbie,  80N.  T.  891;  WiUiams  v.  Fitch,  18 
N.  Y.  SiSl;  PearsaU  v.  Blmer,  5  Bedf.  181;  Games  v. 
Piatt,  13  Jones  ft  &  680;  Holman  v.  Kimball,  22  Vt. 
5.15:  Barnes  v.  Harris,  7  Cusb.  676;  Hoy  v.  Morris,  18 
-Gniy,  619;  Goddard  v.  Gardner,  28  Conn.  172;  Crosby 
V.  Berger,  11  Paige,  877;  Sanford  v.  Sanford.  61 
Barb.  206.  6  Lans.  496;  Smith  v.  Smith,  1  Thomp.  & 

-c-ea. 

To  be  privileged  the  matters  must  have  been 
^communicated  between  a  client  and  his  professional 
legal  adviser,  or  some  person  acting  at  that  time  as 
that  legal  advlser^s  agent  or  clerk,  and  may  be  made 
'to  such  legal  adviser  personally,  or  through  the 
means  of  any  intermediate  agent  employed  express- 
ly to  make  the  communication,  either  by  writing 
-or  orally.  Anderson  v.  British  Columbia  Bank,  L. 
a.  2  Ch.  Div.  644;  Wilson  v.  Northampton  ft  B.  B. 
Co.  L.  R.  14  Eq.  477;  Macf  arlan  v.  Bolt,  L.  B.  14  Eq. 
580;  Jenkyns  v.  Bushby,  L.  B.  2  Bq.  647;  GoodaU  v. 
LitUe,  1  Sim.  N.  S.  155;  Lafone  v.  I^alkland  Islands 
Co.  4  Kay  ft  J.  84;  Beid  v.  Langlois,  1  Macn.  ft  G. 
-627;  RusseiD  v.  Jackson,  9  Hare,  887;  Stuyvesant  v. 
Peckham,  8  Bdw.  Ch.  579;  Parker  v.  Carter,  4  Munf  . 
238;  I  Pom«  Bq.  Jur.  200. 

Protection  of  eUenta, 

Protection  to  cUents  in  the  conduct  of  their  busi- 
ness, and  in  securing  their  rights  and  avoiding  lia- 
bUltiea,  renders  perfect  freedom  in  their  inters 
•ooune  with  their  counsel,  while  acting  as  such,  es- 
•Mntial,  and  this  altlKragh  the  subject  of  oonaoltA- 


Hon  may  only  by  possibility  become  the  subject  of 
judicial  investigation.  Clarke  v.  Richards,  8  E.  D. 
Smitti,  95;  Moore  v.  Terrell,  4  Bam.  ft  Ad.  871:  Bank 
of  ntica  V.  Mersereau,  8  Barb.  Ch.  528. 

Equity  will  neither  compel  nor  permit  a  solicitor 
to  disclose  what  his  client  had  communicated  to 
him  in  profesBional  confidence,  nor  compel  the  pro- 
duction of  letters  which  had  passed  between  him 
or  other  intermediate  agents  upon  the  busineas, 
containin^r  or  asking  Legal  advice  or  opinions,  nor 
cases  prepared  at  the  instance  of  the  client  for  the 
opinion  of  counsel.  lOtchell^s  Case,  12  Abb.  Pr.  260; 
Peck  V.  Williams,  18  Abb.  Pr.  7L 

All  such  communications  are  privileged,  whether 
such  advice  relates  to  a  suit  pending,  one  contem- 
plated, or  to  any  other  matter  proper  for  such  ad- 
vice or  aid.  Britton  v.  Lorens,  46  N.  Y.  67;  Wood- 
ruff V.  Hurson,  82  Barb.  662, 

It  is  for  the  court  to  determine  ftrom  the  facts 
whether  the  attorney  was  acting  in  a  professional 
capacity,  even  though  he  disclaims  it.  Bacon  v. 
Frisbie,  80  N.  Y.  894. 

Communications  between  a  person  and  his  f  or^ 
mer  attorney,  in  respect  to  matters  in  which  he  has 
so  acted,  and  arising  therefrom,  are  privileged. 
Myers  V.  Borman,  84  Hun,  116. 

An  attorney  is  not  obliged,  upon  a  trial,  to  pro- 
duce papers  intrusted  to  him  by  his  client,  nor  can 
he  be  compelled  as  a  witness  to  state  their  contents. 
Jackson  v.  Benlson,  4  Wend.  658;  Jackson  t.  But- 
tis,  14  Johns.  881. 

Privilege  may  he  iDoived. 

The  law  will  not  compel  them  to  make  disclosures, 
nor  will  courts  permit  disclosures  to  be  made 
without  the  assent  of  their  clients.  This,  however, 
is  a  rule  of  law  for  the  protection  of  the  client, 
which  he  is  at  liberty  to  waive.  McLellan  v.  Long- 
fellow, 82  Me.  494;  Edington  v.  Mutual  L  Tns.  Co.  6 
Hun,  11;  Aiken  v.  Kilbume,  27  Me.  263;  Hatton  v. 
Robinson,  14  Pick.  424. 

Even  if  the  suit  of  the  third  person  were  against 
one  cUent  alone  where  the  privileged  communica- 
tion was  made  to  two  dlents  the  consent  of  both 
81 
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nish  means  for  her  support.  The  law  impofles 
that  upoQ  the  relationship,  and  she  would  be 
entitled  to  a  support,  ana  if  you  find  that  he 
was  in  shape  to  furnish  that,  you  take  that  into 
consideration,  and  the  law  permits  evidence  to 
be  offered  as  to  the  extent  of  the  man's  abUity 
— that  is  to  indicate  the  character  of  the  home 
and  home  comforts,  that  his  means  will  furnish 
to  her,  as  his  wife,  of  which  she  may  be  de- 
prived in  the  future  by  the  breach."  (Sixth 
assignment  of  error.) 

"if  he  has  mone^  and  has  undertaken  to  get 
lid  of  it  with  a  view  to  avoid  responsibility, 
then  you  ought  not  to  allow  that;  you  ought  to 
let  the  lawyers  hunt  it  up,  if  it  is  concealed  in 
that  way,  and  whether  or  not  the  defendant  is 
old  he  has  taken  upon  himself  that  he  has  the 
capacity  to  perform  the  duties  of  a  husband, 
because  he  has  married  since."  (Seventh  as- 
signment of  error.) 

The  fifth  assignment  of  error  related  to  the 
refusal  of  the  court  to  grant  a  compulsory  non- 
suit. 

The  tenth  referred  to  the  refusal  to  grant  a 
motion  for  new  trial  and  in  arrest  of  Judg- 
ment. 

The  plaintiff  recovered  judgment  for  $600, 
and  clefendant  took  this  writ. 

Jfewrs,  William  W.  Whitesell  and 
Frank  Whitesell,  for  plaintiff  in  error: 

The  rule  regarding  privileged  communicar 


tions  cannot  be  applied  to  a  law  student  and 
alderman. 

See  BreiMter  y.  Sterrett,  82  Pa.  116;  Eolmep 
V.  Comegy;  1  U.  8.  1  Ball.  489  (1  L.  ed.  218); 
HeUter  v.  DavU,  8  Yeates,  4;  Be  Matthew^  Eg- 
taie,  5  Pa.  L.  J.  149;  I^irry  v.  Almond,  1» 
Serg.  &  R.  284. 

(jounsel  may  testify  against  his  client  as  to- 
matters  which  occurred  in  open  court. 

See  Levers  v.  Van  Buskirts,4  Pa.  809;  Sea- 
ton  V.  Findiay,  12  Pa.  804;  Beeton  v.  Beeson^ 
9  Pa.  279;  Jeanei  y.  Fridenberg,  8  Pa.  L.  J. 
199. 

Meurs.  Robb  A  Fitssimmoiis  for  de- 
fendant in  error. 

McOoUanit  J.,  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  on  the  2d  of  Septem- 
ber, 1887,  and  the  plaintiff  was  then  sizty-four, 
and  the  defendant  sixty-eight,  years  old.  Sh& 
became  a  widow  in  1885,  and  he  a  widower  oo 
the  15th  of  June,  1887.  According  to  her  clain^ 
he  commenced  courting  her  on  the  Istof  July, 
and  on  the  15th  of  uSsX  month  promised  to 
marry  her.  While  the  courtship,  as  described 
by  her  and  her  witnesses,  was  brief,  it  was  un- 
remitting and  ardent,  and  in  consequence  of 
it  the  a^  suitor  became  a  defendant  in  a  pros- 
ecution for  the  crime  of  fornication,  and  in  aa 
action  for  breach  of  promise  of  marriage. 


would  be  required.    Whitinir  v.  Barney,  88  Barb. 
807;  Strode  v.  Beaton,  2  Ad.  &  EL  17L 

SxeevMoM  tortile. 

Where  the  oommunloatlona  are  made  in  the 
presence  of  aU  the  parties  to  the  controversy,  they 
are  not  privileged,  but  the  evidence  Is  competent 
between  such  parties.  Britton  v.  Lorenz,  46  N.  T. 
87;  Whitinff  v.  Barney,  80  N.  T.  880. 

So  communications  made  to  a  counselor  in  the 
course  of  his  professional  employment  by  persons 
other  than  the  client  or  his  agent  are  not  priv- 
ileged. The  rule  extends  only  to  communications 
made  by  or  on  behalf  of  the  dlent.  Randolph  v. 
Quidnlck  Ck>.  23  Fed.  Rop.  279. 

The  rule  covers  only  information  obtained  solely 
from  a  person  commg  to  the  witness  in  the  charac- 
ter of  client.  Bogert  v.  Bogert,  2  Edw.  Oh.  890: 
Marsh  v.  Howe,  86  Barb.  649;  Rochester  City  Bank 
v.Suydam,  6  How.  Pr.  254;  Althouse  v.  Wells,  40 
Hun,  886. 

A  communication  made  after  the  relation  of 
attorney  and  client  has  ceased  is  not  privileged. 
KandeviUe  v.  Guernsey,  88  Barb.  226. 

An  attorney  who  acted  for  both  parties  may  tes- 
tify, m  a  subsequent  litigation  between  the  repre- 
sentatives of  the  parties,  to  what  took  place  be- 
tween them.  Sherman  v.  Scott,  27  Hun,  891 ;  Rosen- 
burg  V.  Rosenburg,  40  Hun,  01. 

But  where  parties  having  hostOe  claims  employ  a 
oommon  attorney,  what  transpires  is  privileged  in 
the  action  between  them  and  a  third  party.  Root 
V.  Wright,  84N.Y.  72. 

If  the  communication  be  made  in  the  presence  of 
the  adverse  party  it  Is  not  privileged.  Prouty  v. 
Eaton,  41  Barb.  409;  Hebbard  v.  Haiighlan,  70  N.T. 
64;  Coveney  v.  Tannahlll,  1  Hill,  38;  Kellogg  v. 
KelJogg.  6  Barb.  116;  Mallory  v.  Benjamin,  9  How. 
Pr.  419;  Estate  of  Hoyt,  7  N.  Y.  Civ.  Proc.  Rep.  874; 
Hoyt  V.  Jackson,  3  Dem.  888. 

Terms  of  compromise  offered  by  an  attorney  to 
the  creditors  of  his  client  are  not  confidential  and 
not  protected.   MoTavlsh  v.  Denning,  Anth.  N.  P. 
166. 
6  Ti.  R.  A, 


The  attorney  who  acts  as  the  conduit  through 
whom  a  conveyance  is  made  must  testify  to  the 
circumstances  attending  its  execution.  Foster  v* 
Wilkinson,  87  Hun,  242. 

An  attorney  may  testify  to  handwriting  which 
he  might  know  without  being  intrusted  with  it  by 
his  client.   Johnson  v.  Daveme,  19  Johns.  184. 

An  attorney  who  witnesses  the  execution  of  ai» 
instrument  must  testify  to  it  the  same  as  any  other 
witness.  Bank  of  Utica  ▼.  Mersereau,  8  Barb.  Gh. 
687;  Shufelt  v.  Watrous,  16  N.  Y.  Week.  Dig.  196;^ 
Poster  V.  Wilkinson,  87  Hun,  242. 

The  privilege  does  not  apply  to  oases  where  the 
attorney  learned  of  the  matters  not  as  a  profes- 
sional man,  but  by  personal  obeervation,and  where 
they  were  not  communicated  as  secrets,  thougb 
the  client  may  have  given  the  same  Information. 
Davies  v.  Waters,  9  Mees.  ft  W.  611;  Brandt  v.  Klein, 
17  Johns.  885;  Chillioothe  F.  R.  ft  B.  Go.  v.  Jameson^ 
48  IlL  281;  Jackson  v.  MoVey,  18  Johns.  880. 

The  privilege  does  not  extend  to  oases  where  tbe 
advice  was  given  with  a  view  of  breaking  the  law. 
Graham  v.  People,  68  Barb.  488;  People  v.  SherifT 
of  N.  Y.  29  Barb.  622. 

But  this  exception  exists  only  m  case  of  crimee 
strictly  so  called.  Peck  v.  Williams,  18  Abb.  Pr.  7U 
People  V.  Biakely,  4  Park.  Gr.  Rep.  476;  Pleraon  y» 
People,  18  Hun,  249. 

TeAimofny  of  tMrd  venom. 

A  third  person  may  testify  to  what  passes  be* 
tween  attorney  and  client.  Gary  v.  White,  69  N. 
Y.  838;  Armstrong  v.  People,  70  N.  Y.  88. 

Although  the  clerk  of  an  attorney  or  counsel  is 
forbidden  to  disclose  confidential  communications 
made  m  his  presence  (Sibley  v.  Waffle,  16  N.  Y.  UO; 
Brand  v.  Brand,  89  How.  Pr.  261;  Taylor  v.Forster* 
2  Gar.  ft  P.  196;  Bowman  y.  Norton,  6  Oar.  ft  P.  177: 
Rex  V.  Upper  Boddington.  8  Dow.  ft  R.  726),  yet  i» 
Jackson  v.  French,  8  Wend.  887,  it  is  asserted  that 
the  privilege  is  confined  to  counsel,  to  an  interpre- 
ter, and  perhaps  to  the  olerks  of  the  attorney  ov 
counsel,  though  as  to  the  latter  the  oases  differ. 


1889. 


COSKBRT  T.  NaGLB. 


We  cannot  pass  on  the  sufficiency  of  the  evi- 
dence to  support  a  verdict  on  a  refusal  to  grant 
a  nonsuit,  or  to  arrest  judgment  "  When  fie 
error  alleged  is  in  arresting  judgment,  we  can- 
not look  into  the  testimony  for  aid  in  pronounc- 
ing upon  the  action  of  the  court  The  question 
is  upon  the  sufficiency  of  the  plaintiff's  narr. 
If  that  he  sound  the  plaintiff  is  in  general  en- 
titled to  Judgment  on  his  verdict/^  Aromon 
▼.  OecdandAP,  R  Co,  70  Pa.  68. 

'*  It  is  error  to  nonsuit  a  plaintiff  who  has 
presented  a  case  sufficient  to  go  to  the  Jury;  hut 
it  is  not  error  to  refuse  a  nonsuit;  for  when  the 
defendant  has  given  his  evidence,  he  has  it  still 
in  his  power  to  ask  the  court  to  instruct  the 
Jury  upon  the  insufficiency  of  the  plaintiff's  evi- 
dence to  maintain  the  action."  Lehman  v. 
KeUerman,  66  Pa.  489. 

The  excerpts  from  the  charge  which  consti- 
tute the  sixth  and  seventh  specifications  are, 
when  read  in  place,  unohjectionable  and  free 
from  error. 

The  offers  to  prove  that  this  cause  of  action 
was  included  in  a  settlement  by  the  parties  of 
two  cases  before  Alderman  Stork  were  mate- 
rial, and  should  have  been  allowed.  In  one  of 
these  cases  it  was  claimed  by  the  plaintiff  that 
the  defendant  had  carnal  knowledge  of  her  on 
the  15th  of  July.  It  related  to  an  act  commit- 
ted on  the  day  it  is  alleged  the  promise  of  mar- 
riage was  made.  The  propriety  of  Joining  in 
one  settlement  two  causes  of  acuon  of  this  nat- 
ure arising  between  the  same  parties  on  the 
same  day  cannot  be  doubted. 

Ferring  and  Stork  w«re  competent  to  testify 
to  the  terms  of  the  settlement,  and  what  was 


included  in  it  It  was  made  in  their  presence;, 
and  they  assisted  in  making  it.  It  is  difficult 
to  see  what  there  was  in  the  nature  of  a  confi- 
dential communication  about  it.  Ferring  was 
a  law  student,  employed  by  the  plaintiff  to  ad- 
vise and  assist  her  in  her  suit  against  the  de- 
fendant. But  her  communications  to  him 
while  so  employed  are  not  privileged.  A  law 
student  is  in  this  respect  on  no  higher  plane 
than  a  blacksmith  retained  in  a  like  service. 

In  Bameiy.  HarrU,  7  Cusb.  576,  it  was  held! 
that  communications  made  while  seeking  legal 
advice  in  a  consultation  with  a  student-at-law 
in  an  attorney's  office,  he  not  being  the  agent 
or  clerk  of  the  attorney  for  any  purpose,  are- 
not  protected. 

In  Greenleaf  on  Evidence  (vol  1,  §  289)  the^ 
rule  on  this  subject  is  stated  thus:  ''It  seema 
indispensable  to  the  existence  of  the  privilege- 
that  the  relation  of  counsel  or  attorney  and 
client  should  exist,  and  that  the  communica- 
tion be  made  in  faith  of  the  relation.  And 
then  the  privilege  of  secrecy  only  extends  to 
the  parties  to  the  relation^nd  their  necessary- 
agents  and  assistants.  Hence,  the  privilege 
does  not  attach  if  one  is  accidentally  present,  or 
casually  overhears  the  conversation,  or  if  the 
person  oe  not  a  member  of  the  profession,  al- 
though supposed  to  be  so  by  his  client;  or  if  he 
was  acting  as  a  mere  scrivener,  although  of  the 
l^gal  profession." 

The  first  and  third  specifications  of  error  are 
sustained,  and  as  we  discover  no  merit  in  the 
remaining  specifications,  they  are  dismissed. 

Judgment  revened,  and  venire  facias  de  novo 
aioarded. 


GEORGIA  SUPREME  COURT. 


Thomas  W.  COSKERY,  Plff.  in  Err., 
James  W.  NAGLE, 
(-...Ga.....) 

!•  Where  a  porter  of  a  hotel  meets  a 
guest  at  a  railroad  depot  and  Indicates  to 


hhn  a  conveyance  by  which  he  can  reach  the  ho- 
tel, and  receives  from  him  a  check  for  his  bag- 
gage, the  hotel  proprietor  at  that  instant  incurs 
a  liability  for  the  safe  keepingr  of  such  baggage 
and  its  redelivery  to  the  owner;  and  a  limitation 
of  the  authority  of  the  porter,  unknown  to  the 
guest,  which  permits  him  simply  to  advertise  the 
hotel  and  suggest  It  to  strangers,  and  forbids  him 
to  receive  baggage,  is  immateriaL 


KOTB.— innlceeper  and  gueat;  relation,  when  eoptsts. 

An  innkeeper  Is  one  whose  business  is  to  enter- 
tain travelers  and  passengers.  Garter  v.  Hobbs,  12 
Mich.  56;  Howth  v.  Franklin,  SO  Tex.  801;  Bacon, 
Abr.  Inn, 

A  guest  is  a  traveler,  wayfarer  or  transient  visi- 
tor to  an  inn,  coming  from  a  distance  and  seeking 
lodging  and  entertainment  Curtis  v.  Murphy,  68 
Wis.  6. 

If  a  person  stops  at  an  inn  as  a  traveler,  and  is  re- 
ceived as  such,  the  relation  of  innkeeper  and  guest 
is  immediately  established  with  all  its  privileges  and 
liabilities,  and  continues  as  long  as  he  sojourns  as  a 
traveler.  Boss  v.  Mellin,  86  Minn.  401;  JaUe  v.  Car- 
dinal, 85  Wis.  118. 

He  is  presumed  to  continue  such  till  the  contrary 
appears.  Lusk  v.  Belote,  22  Minn.  468;  JaUe  v.  Car- 
dinal, 85  Wis.  118. 

It  is  not  necessary  that  one  should  have  food  and 
lodgings  to  be  a  guest:  the  purchase  of  liquor  makes 
him  a  guest,  and  if  ho  is  robbed  while  drinklog  the 
Innkeeper  is  liable.  Bennett  v.  Mellor,  5  T.  B.  273; 
McDonald  v.  Edgerton,  5  Barb.  660;  Clute  v.  Wig- 
grins,  14  Johns.  176; »  Kent,  Com.  9KL 
eL.RA. 


But  in  Massachusetts  it  is  held  that  persons  going 
into  an  inn  to  drink  liquor  are  not  guests,  within 
the  MassaohufiAtts  statute.  Com.  v.  Moore,  6  New 
Eng.  Rep.  801, 145  Mass.  244. 

So  in  Ohio,  to  entitle  a  visitor  at  an  mn  to  be 
treated  as  a  guest,  it  must  appear  that  the  visit  was 
for  purposes  which  the  common  law  recognizes  as 
purposes  for  which  inns  are  kept.  Arcade  Hotel 
Co.  V.  Wiatt,  2  West.  Rep.  868,  44  Ohio  St.  82. 

In  an  action  to  recover  for  loss  of  property  the 
evidence  must  show  that  at  the  time  of  the  loss  the 
plaintiff  was  a  guest.  Strauss  v.  County  Hotel  & 
Wine  Co.  L.  R.  12  Q.  B.  Div.  27;  Hickman  v.  Thomas* 
16  Ala.  666;  Chamberlain  v.  Masterson,  95  Ala.  877; 
Pinkerton  v.  Woodward,  83  Cal.  657;  Walling  v.  Pot- 
ter, 86  Conn.  188;  Shoecraft  v.  Bailey,  25  Iowa,  653; 
Norcross  v.  Noroross,  58  Me.  168;  Hall  v.  Pike,  1(30 
Mass.  4i»;  Garter  ▼.  Hobbs,  12  Mich.  62;  Wiser  v. 
Chesley,  58  Mo.  547;  Ingallsbee  v.  Wood,  88  N.  Y.  577; 
Mowers  v.  Fethers,  61  N.  Y.  34;  Henderdon  v.  Ar- 
dery,  86  Pa.  452;  Houser  v.  Tully,  62  Pa.  92;  Bemis  v. 
Phelps.  41  Yt.  5:  Jalie  v.  Cardinal,  86  Wis.  U8. 

The  payment  of  a  stipulated  sum  per  week  does 
not  change  the  relation  from  that  of  guest  to  that 


See  also  8  L.  R.  A.  516;  16  L.  R.  A.  188;  39  L.  R.  A.  7G0. 
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Not., 


£•  The  fidlare  of  the  sanest  to  infbrm  the 
porter  that  the  baggage  contaiuB  valuable  jew- 
elry and  clothing  is  not  such  negUgenoe  as  will 
prevent  his  recovery  against  the  proprietor  for 
the  loss  of  the  baggage. 

S.  The  proprietor  of  a  hotel  Ifl  liable  fi>r 
the  loss  othtiggmge  ofgaemtm  through  the 
negligence  of  a  carrier  to  whom  it  has  been  deliv- 
ered for  traosportatlon  to  the  hotel,  and  whose 
apparent  duty  is,  by  authority  of  such  proprietor, 
to  transport  guests  and  baggage  to  such  hotel; 
and  any  private  arrangement  between  the  pro- 
prietor and  carrier  unknown  to  the  guest  is  Im- 
materiaL 

(November  18, 1880.) 

ERROR  to  the  Richmond  City  Court  to  re- 
view a  judgment  in  favor  of  plaintiff  in  an 
action  against  a  hotel  keeper  to  recover  the 
value  of  certain  luggage  alleged  to  have  been 
lost  while  in  pofisession  of  defendant's  servants 
for  transportation  to  the  hotel    Afflrmed. 

The  facts  fully  appear  m  the  opinion. 

Mr.  William  K.  HiUer,  for  plaintiff  hi 
error: 

If  the  defendant's  porter  waa  not  charged 
with  the  duty  averred  in  the  declaration,  then 

Plaintiff  has  no  case  and  defendant  is  not  liable, 
'he  existence  of  the  custom  of  defendant  to 
have  his  porter  meet  the  trains  and  transfer 
baggage  to  the  hotel  is  a  question  of  fact  and 
should  have  been  submitted  to  the  Jury  by  the 
court. 
Macon  Co.  v.  Chapman,  74  Ga.  107. 
An  innkeeper  has  a  Uen  on  the  goods  in- 
trusted to  him.     Where  he  has  no  lien  he  Is 
not  liable  as  an  innkeeper,  and  be  has  a  lien 
only  where  the  property  has  been  delivered  to 
him  by  a  traveler  or  guest. 
•    8a89een  v.  Qark,  87  Qa.   242.    See  Code, 
19^6. 

The  liability  of  the  innkeeper  for  the  goods 
of  his  guest  intrusted  to  his  care  or  to  the  care 


of  his  servant  begins  at  the  place  the  innkeeper 
usually  takes  charge  of  his  guest  If  the  cus- 
tom be  to  deliver  at  the  cars,  or  If  he  under- 
takes to  do  so,  the  proof  should  show  a  com- 
pliance with  such  undertaking.  But  the  be- 
ginning and  the  termination  of  the  liability  of 
an  innkeeper  depend  a  great  d^  upon  tha 
common  usages  of  the  oountir. 

Ibid. 

In  this  case  the  check  waa,  according  to  the 
custom  at  Augusta  and  of  the  hotel,  delivered 
to  an  independent  agent  to  present  to  the  rail- 
road company  to  obtain  the  valise  and  bring  it 
to  the  hotel. 

Wilson  V.  White,  71  Ga.  510;  Perry  v.  Cent 
J2.  09.  66  Ga.  746. 

The  valise  was  never  in  the  nossession  of  the 
hotel  keeper  or  his  agent,  and  he  is  not  liable. 

Sasseen  v.  Clark,  87  Ga.  250. 

There  can  be  no  constructive  delivery  to  an 
innkeeper  outside  of  his  hoteL 

Code,  2118. 

The  custom  of  any  particular  trade  or  busi- 
ness shall  be  binding  when  it  is  such  imiversal 
practice  as  to  justify  the  conclusion  that  it  be- 
came by  implication  a  part  of  the  contract 

Code,  §  1,  par.  4. 

Any  negligence  of  the  guest  contributing  to 
the  loss  is  sufficient  defense  to  the  landlord. 

Code,  2120;  2  Thomp.  Neg.  p.  1216;  Schouler, 
Bailm.  p.  274;  Fiiher  v.  KeUey,  121 U.  S.  885  (80 
L.  ed.  930). 

Mr.  William  H.  Flemminif  for  defendant 
in  error. 

Blandford,  J,,  delivered  the  opinion  of 
the  court: 

1.  The  plaintiff  was  met  at  the  depot  by  a 
porter  of  the  hotel,  who  wore  a  cap  with  the 
name  of  the  hotel  on  it,  and  who  cried  the 
name  of  the  hotel,  and  he  waa  shown  by  this 
porter  to  the  omnibus  which  was  to  take  him 


of  lodger.  Lima  v.  Dwlnelle,  7  Alb.  L.  J.  44;  Befcta 
V.  Salisbury,  12  i^lb.  L.  J.  887;  Berkshire  Wool  Go. 
V.  Prootor,  7  Gush.  417;  Hall  v.  Pike,  100  Mass.  485; 
Korcross  v.  Noroross,  68  Me.  168. 

But  regular  boarders  are  not  guests.  Johnson  v. 
Beynolds,  8  Kan.  287;  Lusk  v.  Belote,  20  Minn.  408. 

8o  the  relation  of  innkeeper  and  guest  does  not 
exist  as  to  the  use  of  a  room  for  exhibition  of  sam- 
ples of  Jewelry  offered  for  sale.  Aroade  Hotel  Go. 
v.Wiatt,44  0hlo,46w 

inn  deJbMd, 

An  inn  is  a  house  where  the  traveler  is  furnished 
with  everything  which  he  has  oocasion  for  while 
on  his  Journey.  Thompson  v.  Laoy«  8  Bam.  &  Aid. 
286. 

It  is  a  house  of  entertainment  for  all  who  choose  to 
visit  it.  Wintermutev.  Clark,  6  Sandf.  247;  Walling 
V.  Potter,  85  Oonn.  18S. 

A  house  kept  open  publicly  for  lodging  and  en- 
tertainment of  travelers,  for  a  reasonable  compen- 
eation.   2  Kent,  Com.  606;  Bonner  v,  Welbom,  7  GkL 

It  is  a  term  synonymous  with  **tavem**  and  **ho- 
tel/'  but  not  with  "^boardhig-house,**  '*  restaurant*' 
or  **lodglng-house.^  Pinkerton  v.  Woodward,  88 
CoL  606;  People  v.  Jones,  64|.Barb.  816;  Anderson, 
Diet.  647. 

A  house  at  which  transient  guests  and  regular 
hoarders  are  entertained,  although  not  licensed,  is 
an  inn  within  Ala.  Oode,  1 406S,  prohibiting  oard- 
Dlaying  at  Inns.    Foster  v.  State,  84  Ala.  46L 

A  guest-room  in  ahotel  is  a  partof  a  public  hotel 
6  L.  R.  A. 


or  tavern,  in  that  it  is  for  the  use  of  the  public  busi- 
ness of  the  house  in  the  entertainment  of  its  guests, 
and  only  becomes  private  after  it  is  appropriated 
by  a  guest.    Oomer  v.  State,  26  Tex.  App.  600. 

ResponsibUity  of  innkeepers  as  haCees. 

They  are  responsible  for  the  well  and  safe  keeping 
and  custody  of  the  goods  and  chattels  of  their 
guests,  and  even  the  absence  of  negligence  will  not 
exempt  them  from  liability.  Shaw  v.  Berry,  81  Me. 
478. 

They  are  not  bound  to  receive  and  keep  property 
of  a  person  who  is  neither  a  traveler  nor  a  guest. 
GrlnneU  v.  Gook,  8  Hill,  485. 

It  is  not  necessary  that  the  goods  should  be  placed 
in  the  special  keeping  of  the  Innkeeper;  if  they  were 
within  the  inn  it  is  enough.  Norcross  v.  Norcrots, 
68  Me.  168;  Burrows  v.  Trieber,  21  Md.  820;  McDon- 
ald V.  Bdgerton,  6  Barb.  660;  Packard  v.  Northcraft, 
2  Met.  (Ky.)  480;  Bennett  v.  Mellor,  6  T.  £.278;  8 
Kent,  GouL  608. 

They  are  liable  for  the  loss  of  goods  of  a  boarder 
only  where  they  have  been  guilty  of  culpable  neg- 
ligence.   Manning  v.  Wells,  0  Humph.  746. 

The  innkeeper  is  not  liable,  under  Mass.  Pub. 
Stat.,  chap4102, 1  12,  for  the  loss  of  a  commercial 
traveler's  trunk  containing  goods  for  sale,  in  the 
absence  of  special  agreement  or  deposit  for  safe- 
keeping, unless  the  loss  resulted  from  his  wlUful 
default  or  neglect,  or  that  of  his  servants.  Becker 
V.  Haynes,  20  Fed.  Bep.  441. 

Where  a  person  severs  his  present  connection  with 
ahotel  by  sorrendering  his  room  and  payfaig  hla 
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to  the  hoteL  He  delivered  to  the  porter  the 
check  for  his  htiffghge,  telling  him  that  he  was 
sDxious  to  have  it  promptly;  to  which  the  por- 
ter replied  that  it  would  come  right  along  in 
another  wa^n.  The  porter,  in  the  presence  of 
the  plaintifir,  gave  the  check  to  another  man, 
who,  according  to  the  plaintiff's  testimony,  he 
"  did  not  know  was  any  other  than  an  attoM 
of  the  hotel"  The  plamtiff  had  stopped  at  the 
same  hotel  aboat  a  week  before,  at  which  time 
this  porter  was  connected  with  the  hotel  in  the 
same  way,  and,  when  he  intrusted  his  check  to 
him  on  this  occasion,  he  recognized  him  as  the 
same  porter  who  on  the  former  occasion  had 
performed  simUar  services  for  him.  The  plain- 
tiff did  not  know  that  the  omnibus  or  the 
wagon  which  brought  the  bagjgage  was  run  bv 
another  person  than  the  proprietor  of  the  hotel, 
and  when  he  paid  his  fare  on  the  former  occa- 
sion supposed  he  was  paying  it  to  the  hoteL 
The  omnibus  was  the  usual  mode  of  con- 
veyance from  the  depot  to  the  hotel,  the 
proprietor  of  the  hotel  havmg  agreed  with 
the  transfer  company  for  the  omnibus  and 
wagon  to  run  to  the  hotel,  and  one  of  the  om- 
nibuses had  the  name  of  the  hotel  on  it.  He 
was  taken  to  the  hotel  and  received  as  a  guest. 
The  valise  was  not  delivered  to  the  hotel.  It 
was  delivered  by  the  railroad  company  to  the 
holder  of  the  check,  and  there  was  no  further 
trace  of  it.  The  plaintiff  demanded  it  of  the 
hotel  proprietor,  and  was  then  told  by  him  that 
the  transfer  company  was  liable.  He  brought 
suit  against  the  hotel  proprietor  for  the  value  of 
bis  vcuise  and  its  contents,  and  a  verdict  for  the 
full  amount  was  rendered  in  his  favor. 
An  innkeeper  is  bound  to  extraordinary  dili- 

gsice  in  preserving  the  property  of  his  guests 
trusted  to  his  care.  Code  §2117.  It  need 
not  be  so  intrusted  by  actual  delivery.  Id. 
§  2118.    In  case  of  loss,  the  presumption  is 


want  of  proper  diligence  in  the  landlord.  Neg- 
ligence or  default  of  the  guest  himself,  of  whidi 
the  loss  is  a  consequence,  is  a  sufficient  de- 
fense.   Id.  §2120. 

It  has  been  held  by  this  court  that  *'  where 
a  hotel  keeper  sends  his  porter  to  the  cars,  to 
receive  the  bagj^ge  of  persons  traveling,  and 
delivered  to  the  porter,  and  the 


traveler  becomes  the  guest  of  the  hotel,  the 
liability  of  the  innkeeper,  as  such,  for  the  bag- 
gage, begins  on  the  delivery  to  the  porter,  and 
continues  until  redelivery  to  the  actual  custody 
of  the  ^uest."    Sasseen  v.  Clark,  87  Ga.  242. 

The  mnkeeper  (who  is  the  plaintiff  in  error 
here)  seeks  to  escape  the  effect  of  this  decision 
by  evidence  that  the  porter  in  the  present  case 
was  not  authorized  to  receive  baggage,  checks 
for  baggage  or  guests  at  the  depot,  bis  duty 
being  simply  to  advertise  the  hotel  and  suggest 
it  to  strangers.  We  do  not  think  that  this 
makes  any  difference  in  the  present  case,  it  not 
being  shown  that  the  plaintiff  knew  of  any 
such  limitation  upon  the  porter's  authority.  He 
simply  knew  that  he  was  the  porter  of  the 
hotel, — ^a  servant  whose  duty  ordinarily,  as 
the  name  implies,  is  to  carry  parcels  and^ug- 
gBige,  **  Where  the  innkeeper  sends  his  car- 
rii^  driver  or  porter  to  the  railroad  station  to 
solicit  custom,  ne  may  become  responsible  for 
his  guest's  baggage  from  the  moment  the  trav- 
eler confides  it  to  the  driv€a*'s  or  the  porter's 
hands."  Schouler,  Bailm.  269,  citing  Sasseen 
V.  Clark,  aupra,  and  Dickinson  v.  Winchester, 
4Cu8h.  114. 

In  the  latter  case  the  doctrine  of  respondecU 
superior,  which  is  invoked  by  the  defendant 
here,  is  discussed  by  Shaw,  Ch.  J„  and  the 
distinction  made  that  while  the  innkeeper,  who 
had  employed  the  conveyance  of  another  to 
meet  at  the  cars  and  carry  to  his  hotel  pas- 
sengers who  should  choose  to  come  there,  might 


MU  before  delivery  of  his  trunk,  he  thereby  reUeves 
the  proprietor  from  the  extraordinary  liability  In- 
oident  to  the  relation  of  Innkeeper  and  ruest.  Wear 
V.  Gleason  (Ark.)  12  8.  W.  Bep.  7541. 

Where  a  guest  pays  hJs  bill  and  has  his  name 
stricken  from  the  register,  but  leaves  his  valise  in 
his  room  with  a  friend,  and  it  is  stolen,  the  inn- 
keeper tB  not  liable.  MiUer  v.  Peoples,  00  Miss.  819; 
Gelley  v.  Clerk,  Cro.  Jao.  188. 

LtabQUy  of  innkeeper  for  injury  or  low  of  property 
ofguesL 

The  oommon>law  liability  of  an  innkeeper  has 
been  generally  ohanpred  by  statute.  Fisher  v.  Kel- 
sey,  121 U.  S.  883  (80  L.  ed.  080). 

An  innkeeper  is  liable  for  an  injury  to  a  horse 
stabled  by  him  for  reward,  caused  by  negligent 
eonstruotion  or  condition  of  stall,  although  the 
owner  boards  or  lodges  elsewhere.  Bussell  v.  Ea- 
gan  (DeL)  6  Gent.  Bep.  864. 

Uabilily  of  an  innkeeper,  imposed  by  the  law  for 
the  protection  of  the  baggage  of  the  guest,  can  be 
avoided  only  when  the  loss  of  the  baggage  is  occa^ 
sioned  by  the  act  of  God,  the  publlo  enemy,  or  the 
misoonduot  of  the  guest  or  friend  whom  he  brings 
with  him.    0*Brienv.yai]l,88Fla.a87. 

Either  case  or  assumpsit  lies  for  the  loss  of  bag- 
gage through  negligence  of  the  innkeeper.  Dickin- 
son V.  Winchester,  4  Onsb.  114. 

The  liability  of  the  innkeeper  for  money,  etc.,  is 
■ot  limited  to  what  is  reasonably  neoeasary  for 
traveling.  Berkshire  Woolen  Go.  v.  Proctor,  7  C^nsh. 
<17;  Wilkliw  V.  Barie,  44N.  Y.  172;  Smith  v.  Wilson, 
8SMhin.83i. 

6L.K.A. 


He  is  liable  for  money  stolen  from  his  guest,  the 
guest  himself  not  having  been  negligent,  and  there 
being  no  evidence  to  show  how  or  by  whom  it  was 
stolen.    Dunbier  v.  Day,  12  Keb.  606. 

But  an  innkeeper  keeping  a  safe  is  not  liable  for 
loss  of  the  guest^s  watoh,  if  not  deposited  therein. 
Btewart  v.  Parsons,  24  Wis.  24L 

An  innkeeper  is  not  liable  as  such  for  loss  of 
money  deposited  with  him  for  safe  keeping  by  one 
who  is  not  a  guest  The  derk  of  the  mnkeeper  has 
no  authority  to  bind  him,  either  as  innkeeper  or 
special  bailee.  Arcade  Hotel  Oo.  v.  Wiatt,  2  Wesk 
Bep.  868,  44  Ohio  St.  82. 

As  insurer  of  propertu  committed  to  hit  eon. 

The  prevailing  authorities  make  him  an  Insurer 
of  the  property  committed  to  his  care,  against 
everything  but  the  act  of  Qod  or  the  public  enemy, 
or  the  neglect  or  fraud  of  the  owner  of  the  prop- 
erty. Mason  v.  Thompson,  0  Pick.  280;  Murray  v* 
Marshall,  0  Oolo.  482;  Blchmond  v.  Smith.  8  Bam.  Sb 
G.  10;  Piper  v.  Blanny,  21  Wend.  282;  Grinnell  v. 
Gook,  8  Hill,  4B5;  Manning  v.  Wells,  0  Humph.  746; 
Thickstun  v.  Howard,  8  Blackf .  686;  Lusk  v.  Belote, 
22  Minn.  468;  Mateer  v.  Brown,  1  Gal.  221;  Shaw  v. 
Berry,  81  Me.  478;  O'Brien  v.  Vaill,  22  Fla.  627;  8 
Kent,  Gom.  604;  Story,  Bailm.  1 466. 

Delivery  by  an  innkeeper  to  an  apparent  stranger* 
of  baggage  owned  by  a  guest  who  had  gone  away, 
without  an  elTort  to  verify  his  daim  to  the  proi>- 
erty,  and  without  inquiry  as  to  its  owneishlp,  shows 
a  culpable  indilferenoe  to  the  safety  of  property 
committed  to  his  care,  rendering  him  answerable 
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not  be  liable  if  the  carriage  driver  had  Degli  gent- 
ly run  over  somebody  in  the  street,  yet  he  would 
be  liable  for  the  negligent  loss  of  a  traveler's  bag- 
cage  by  the  carriage  driver,  where  travelers  were 
directed  by  him,  in  his  own  interest,  to  such 
conveyance,  and  he  would  be  estopped  to  den^ 
that  the  person  thus  actually  employed  was  his 
agent  for  that  purpose.  '* Tiie  usages  of  travel, 
together  with  the  vast  variety  of  ^oods,  parcels 
and  baggage  which  are  customarily  carried  by 
travelers,  are  to  be  considered  in  determining 
what  circumstances  will  charge  the  innkeeper 
with  the  care  of  property  commg  to  his  house. 
Horses  and  carriages  are  properly  intrusted  to 
the  hostler,  and  parcels  to  the  agent  or  servant 
accustomed  to  receive  them."  Edw.  Bailm. 
§460. 

The  defendant  insisted  that  the  plaintiff  was 
negligent  in  having  failed  to  call  the  porter's 
attention  to  the  fact  that  his  valise  contained 
valuable  jewelry  and  clothing;  and  in  support 
of  this  position  we  are  cited  to  the  case  of 
Fowler  v.  Dorlon,  24  Barb.  884.  On  exami- 
nation it  does  not  seem  to  help  the  plaintiff  in 
error  on  this  point,  and  seems  to  be  against 
faim  in  another  respect.  The  plaintiff  in  that 
case,  on  alighting  from  the  tram  at  the  depot, 
gave  the  check  for  his  valise  to  one  filake, 
with  a  request  to  get  his  valise.  Blake  was  an 
em  ploy  6  of  the  stage  line  which  bad  its  office 
in  the  hotel,  and  he  boarded  at  the  hotel,  and, 
with  the  knowledge  of  the  proprietor,  baa 
been  in  the  habit  of  soliciting  custom  for  the 
bouse.  Blake  got  the  valise,  returned,  and 
flet  it  down,  and  went  off  and  left  it,  in  order 
to  attend  to  his  duties  with  the  stage  company. 

The  plaintiff,  who  saw  him  approaching 
"With  the  valise,  but  did  not  see  him  set  it 
down,  went  on  his  way  to  the  defendant's  ho- 
tel, where  he  was  received  as  a  guest.    He 


had  said  nothing  to  Blake  evincing  an  Inten- 
tion to  become  the  defendant's  guest,  but 
simply  handed  him  the  check,  and  told  him  to 
^et  the  valise.  In  discussing  the  plaintiff's  dil- 
igenoe  the  court  says:  "He  was  not  bound  to 
disclose  the  fact  that  the  valise  contained 
monejr,"  The  court  adds:  "If  he  thought 
fit  to  intrust  a  man  in  the  situation  of  Blake 
with  so  valuable  an  article,  it  would  seem  but 
a  reasonable  exercise  of  prudence  that  he 
should  at  least  request  him  to  deliver  it  at  the 
hotel  without  delav." 

The  evidence  shows  that  this  was  done  in 
the  present  case.  As  to  the  authority  of  Blake 
as  agent  of  the  hotel,  the  court  below  in  that 
case  charged  that  "if  Blake  was  in  the  actual 
employment  of  the  defendants,  or,  though  not 
in  their  actual  employment,  if  he  was  acting 
with  the  knowledge  and  approbation  of  the  de- 
fendants, in  such  a  manner  as  to  induce  the 
guests  of  the  defendants  to  believe  that  he  was 
their  servant,  thev  were  liable  for  his  acts,  and 
the  baggage  received  by  him  of  Barker  [the 
plaintiff]  was  within  the  custody  of  the  de- 
lendants  as  innkeepers."  The  only  criticism 
the  court  made  upon  this  chare;e  was  that  "the 
ludge  should  have  gone  furtner,  and  should 
nave  submitted  to  the  jury  the  distinct  ques- 
tion whether  Blake  received  the'  baggage  as 
the  servant  of  the  defendants.  As  the  charge 
stands  in  the  case,  this  fact  seems  to  have  beec 
assumed.  But  there  are  no  exceptions  to  the 
charge,  and  .  .  .  this  defect  is  not  available 
to  the  defendants." 

An  English  case  which  seems  in  point  is  the 
following:  Bather  v.  Day,  8  L.  T.N.  8.  205 
[1868].  The  plaintiff  arrived  at  the  defend- 
ant's inn  with  a  mare  and  eig,  which  were 
taken  to  a  stable  yard  some  distance  from  the 
inn,  where  it  was  customary  to  take  horses 


for  the  value  of  the  ffoods  in  case  of  thehr  loss. 
Wear  v.  Gleason  (Ark.)  12  8.  W.  Rep.  768. 

There  is  default  in  the  innkeeper  whenever  there 
Is  a  loss  not  arising  from  the  Rruest^s  neffiigenoe. 
Morffan  v.  B&yey,  6  Hurlst.  &  K.  286;  Sasseen  v* 
Clark,  87  Ga.  242;  Pinkerton  v. Woodward,  88  Gal.  667^ 
Cheesebrough  v.  Taylor,  12  Abb.  Pr.  227;  McDonald 
V.  Edgerton,  6  Barb.  680;  Grinnell  v.  Cook,  8  Hill, 
488;  WilkiDS  v.  Barle,  44  N.  Y.  172;  Fuller  v.  Goats, 
18  Ohio  St.  848;  Jalle  v.  Gardinal,  86  Wis.  118. 

His  liability  for  loes  of  property  of  his  guest  is 
the  same  in  character  and  extent  as  that  of  a  com- 
mon carrier.  Eloox  v.  Hill,  98  TJ.  S.  224  (26  L.  ed. 
104);  Southern  Bzp.  Go.  v.  Frink,  07  Ga.  206;  1  Bl. 
Com.  480;  Story,  Bailm.  8  470. 

CorUrObutoru  neglioence  of  gtuat  defeats  recovery. 

The  contributory  negligence  of  thefguest  will 
defeat  a  recovery.  Jalle  v.  Cardinal,  86  Wis.  118; 
Armistead  v.  Wilde,  17  Q.  B.  201;  Chamberlain  v. 
Mastereon,  26  Ala.  871;  Kelsey  v.  Berry,  42  HI.  460; 
Fowler  v.  Dorlon,  24  Barb.  884;  Hadley  v.  Upshaw, 
27  Tex.  547;  Hawley  v.  Smith,  26  Wend.  642. 

On  a  claim  afirainst  an  innkeeper  for  loss  sustained 
by  a  guest  the  innkeeper  may  show  that  the  loss  is 
attributable  to  the  negligence  of  the  guest.  Spring 
V.  Hager,  6  Kew  Bng.  Rep.  106, 146  Mass.  186. 

Merely  consenting  to  be  placed  to  sleep  in  a  room 
with  a  stranger  guest  is  not  such  negligence  as  will 
defeat  a  recovery  if  his  goods  are  stolen.  Olson  v. 
Crossman,  81  Minn.  222. 

The  mere  fact  of  the  guest  omitting  to  look  bis 
door  is  not  of  itself  such  contributory  negligence 
•8  wiU  defeat  a  recovery;  but  it  is  to  be  considered 
with  other  facts.  Oppenhelm  v.  White  Lion  Hotel 
6  L.  R.  A. 


Go.  L.  B.  6  C.  P.  615;  Spice  ▼.  Bacon,  [86  L.  T.  N.S. 
806;  Mitchell  v.  Woods,  16  L.  T.  N.  8. 678;  Bohler  v. 
Owens,  60  Ga.  186;  Classen  v.  Leopold,  2  Sweeny,  706. 

Givixig  a  guest  a  key  to  lock  his  door  wlU  not  dis- 
pense with  care  on  the  part  of  the  landlord.  Bur- 
gess V.  dements,  4  Maule  &  8. 3U. 

The  object  of  giving  him  a  key  is  to  enable  him 
to  secure  his  own  privacy  at.his  Ipleasure.  Oalye^s 
Case,  8  Coke,  82. 

Noneomplianee  wtthreQulalions;  notice. 

The  statutes  relieve  an  Innkeeper  from  liability 
for  only  such  loes  as  is  actually  attributable  to  non- 
compliance with  the  reguhitions  of  the  inn;  evi- 
dence merely  of  noncompliance  will  not  exonerate 
the  innkeeper.  Burbank  v.  Cbapin,  1  New  Eng. 
Bep.  70,  140  Mass.  128. 

Where  regulations  are  not  brought  to  the  notice 
of  a  guest  the  fact  that  after  locking  his  door  he 
does  not  search  for  a  bolt  is  not  evidence  of  negli- 
gence on  his  part,  relieving  the  innkeeper  from 
liability  for  loss.  Spring  v.  Hager,  6  New  Bng.  Bep. 
106, 145  Mass.  186. 

Notice  brought  home  to  a  guest  will  not  absolve 
the  innkeeper  from  liability.  Olson  v.  Grossman, 
81  Minn.  282. 

The  failure  of  a  guest  to  comply  with  printed 
regulations  of  which  he  has  no  notice,  directing, 
upon  leaving  his  room,  '^to  look  the  door  and  leave 
the  key  at  the  office,**  will  not  exempt  the  inn- 
keeper from  liability  for  loes  of  wearing  apparel 
stolen  from  the  room,  without  proof  shown  by  the 
innkeeper  that  such  loes  was  occasioned  by  f  aUure 
to  comply  with  the  regulations.  Burbank  v.  Cha- 
pin,  mipra. 


Galusha  y.  Galubha. 
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^nd  vehicles  of  guests.  One  Rowles,  who 
:acted  as  hostler  for  the  guests,  kept  this  stable, 
and  was  an  independent  liveir-stable  keeper, 
•doing  business  with  the  public  generally,  be- 
tfiides  the  guests  of  the  inn.  He  received  oo 
^^ages  from  the  inn,  and  did  not  reside  there. 
While  the  plaintiff  was  temporarily  awa^  from 
^e  inn,  but  while  the  horse  was  still  in  the 
stable,  the  stable  keeper  negligently  injured 
the  horse.  The  plaintiff  sued  the  innkeeper, 
and  the  innkeeper  contended  that  the  rule  of 
master  and  servant  did  not  apply  so  as  to  make 
her  responsible,  the  stables  not  oeinghers,  but 
the  stable  keeper's.  The  court  gave  judgment 
against  the  innkeeper,  and  the  court  of  ex- 
-chequer,  on  appeal,  afQrmed  the  judgment, 
holding  that  while,  as  between  the  stable 
keeper  and  the  innkeeper,  the  stables  were  not 
xmder  the  innkeeper's  control,  yet,  as  between 
the  innkeeper  and  the  plaintiff,  they  were  the 
stables  of  the  inn,  and  the  stable  man  the  host- 
ler of  the  ion.  The  court  said:  "We  cannot 
•^nter  into  the  private  arrangement  between  the 
keeper  and  the  person  acting  as  her  'master  of 
the  horse.'  It  is  the  apparent  relation,  .  .  . 
4ind  not  the  private  one,  with  which  we  have 
to  deal.  The  respondent  was  a  guest,  and 
the  horse  was  'taken  around  to  the  stables  in 
•the  usual  way."'  etc. 

The  liabihty  of  an  innkeeper,  at  common 
law  and  in  this  State,  is  that  of  an  insurer. 
We  know  that  this  is  a  harsh  rule,  but  it  seems 
to  have  been  the  policy  of  the  law  of  England, 
which  was  adopted  by  this  State,  to  holdf  land- 
lords and  proprietors  of  inns  or  hotels,  or 
houses  kept  for  the  accommodation  of  tran- 
sient guests,  wayfarers  and  travelers,  to  the 
utmost  responsibility  and  liability  for  the  bag- 
^a^  and  goods  of  such  persons  intrusted  to 
their  care.  When  a  traveler  arrives  at  the  de- 
pot, and  is  met  by  one  who  is  the  porter  of  an 
inn,  hotel  or  house  kept  for  the  purpose  above 
«tated,  who  indicates  to  the  traveler  a  certain 


conveyance  by  which  he  can  go  to  such  place 
or  not,  and  the  traveler  delivers  to  him  his 
bagga^  or  the  check  therefor,  the  traveler  is 
thereby  a  guest  of  such  inn.  hotel  or  house,  so 
far  as  to  render  the  proprietor  thereof  liable 
for  the  safe  keeping  or  redelivery  of  the  same. 
The  liability  of  the  proprietor  commences  from 
the  time  of  the  delivery  of  the  baggage  or 
check  to  the  porter.  All  that  the  traveler 
must  do  is  to  assure  himself  that  the  person 
representing  himself  as  such  porter  is  in  fact 
the  porter  of  the  house.  Any  private  arrange- 
ment between  the  landlord  and  a  carrier  for 
the  transportation  of  persons  and  baggage  to 
his  house  does  not  affect  the  traveler,  wno  has 
the  right  to  assume,  without  any  knowledge 
to  the  contrary,  that  sudi  carrier  is  in  fact  au- 
thorized by  the  proprietor  of  the  house  to 
safely  and  securely  transport  himself  and  his 
baggage,  and,  when  loss  occurs  by  the  negli- 
gence of  such  carrier,  the  proprietor  of  the 
house  is  liable  to  the  traveler.  And  this  rule 
is  founded,  not  upon  the  fact  that  the  law 
gives  to  the  landlord  or  proprietor  of  the  house 
alien  upon  the  baggage  or  ^oods  committed  to 
his  care,  but  upon  the  policy  of  the  law  that 
such  should  be  the  liability  of  the  proprietor. 
In  this  case  there  never  could  have  been  any 
lien  of  the  landlord  upon  the  baggage  at  the 
time  the  loss  occurred,  but  the  liability  of  the 
landlord  was  the  same  not  withstand  in^  no 
such  lien  existed.    The  lien  of  the  landlord 

frows  out  of  the  indebtedness  of  the  guest  for 
is  board  during  his  stay  at  the  house.  These 
views,  we  think,  are  sufficiently  sustained  by 
the  authorities  above  referred  to. 

2.  The  exceptions  which  have  been  taken  by 
the  plaintiff  in  error  to  the  charge  of  the  court 
and  refusals  to  charge,  in  our  opinion,  are  im- 
material, uncjier  the  tacts  of  the  case. 

The  verdict  was  demanded  by  the  evidence 
and  the  law,  and  the  judgment  i»  afflrmed. 
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Sarah  F.  GALUSHA,  Eespt., 
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Norman  H.  GALUSHA,  Appt. 

(.— N.  r ) 

1.   A  'Talid    tripartite    ag^reement  Ibr 
separation  of  husband  and  wife  is  not 


affected  by  a  subsequent  act  of  adultery  on 
the  part  of  one  of  the  parties,  nor  hy  a  decree  of 
absolute  divorce  therefor,  where  no  relief  la 
askod  In  the  suit  against  the  agreement,  or  its 
validity  attacked  in  any  way;  nor  has  the  court. 
In  granting  the  divorce,  power  to  set  such  agree- 
ment aside. 

8.   No   additional  allowance    can    be 


Noxi.— ^reieles  of  teparation  no  har  to  divorce. 

Articles  of  separation  between  husband  and  wife 
rare  no  bar  to  an  action  for  divorce.  Qalustia  v. 
<^alufliha,  48  Hun,  186. 

Articles  which  contain  no  express  stipulation 
against  divorce  are  not  per  «e  a  bar  to  a  divorce 
prayed  for  by  the  injured  party  for  causes  exist- 
/Ing  prior  to  the  execution  of  the  articles.  Fosdicic 
T.  Foedlck,  1  New  £ng.  Bep.  88, 16  R.  1. 101. 

They  are  not  per  ee  a  bar  to  a  divorce  for  causes 
.previously  existing  and  known  to  the  petitioner, 
ihfd.;  Squires  v.  Squires,  68  Vt.  206, 88  Am.  Bep.  870; 
Itogers  V.  Bogers,  4  Paige,  616. 

A  deed  of  separation  is  no  bar  to  a  suit  for  di- 
vorce for  crueltieB  which  occurred  before  the  sep- 
dtration.  Ibid.:  J.  G.  v.  H.  G.  88  Md.  401;  Beeby  v. 
<{L.  K.A. 


Beeby.  1  Hagg.  Eocl.  780;  Wilson  v.  Wilson,  40  Iowa, 
280;  Kremelberg  v.  Kremelberg,  68  Md.  668,  667: 
Brown  V.  Brown,  L.  B.  8  P.  &  D.  202;  Morrall  v. 
Morrall,  L.  B.  6  P.  Div.  98.  But  see  Walker  v. 
Walker,  76  U.  S.  9.  Wall.  748  (19  L.  ed.  814). 

This  was  the  rule  in  the  ecdesiastical  courts. 
Durant  v.  Durant,  1  Hagg.  Eccl.  788;  Westmeath  v. 
Weetmeatb,  2Hagg.  Supp.  1,  4  Bng.  Eccl.  288;  Sper- 
ing  V.  Spering,  8  Swabey  &  Tr.  211;  Hunt  v.  Hunt, 
88L.  J.N.8.Prob.l68. 

Although  In  some  cases  of  a  deed  of  separation, 
in  connection  with  lapse  of  time  and  other  circum- 
stances showing  the  application  not  bona  fide, 
the  application  has  been  denied.  Matthews  v.  Mat- 
thews, 1  Swabey  &  Tr.  489;  Wiliiama  v.  WiUiams,  35 
L.J.N.S.Gh.12. 


See  also  C  L.  R.  A.  399. 
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Dec., 


i^ranted  to  a  wife  on  divoree*  where  a 
prior  valid  fl«reement  for  separation  makinir  a 
provision  for  her,  which  she  and  her  trustee 
have  covenanted  to  accept  in  full  for  her  support 
and  maintenance  durlnir  her  life,  is  stlU  In  force. 

{FoaetUCh.J.,diluentt.) 

(December  10, 1880.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fifth  Department,  modifying,  and  affirming  as 
modified,  a  judgment  of  the  Monroe  Special 
Term  granting  plaintiff  an  absolute  divorce 
from  defendant  and  fixing  the  alimony  to  be 
paid.    Madijied  and  affirmed 

Statement  by  Parker*  J,: 

Appeal  from  a  judgment  of  the  Qeneral 
Term  of  the  Supreme  Court,  Fifth.  Depart- 
ment, modifying  a  judgment  of  the  Special 
Term,  granting  an  absolute  divorce  on  the 
ground  of  adultery,  so  as  to  reduce  the  amount 
of  alimony  to  $3,600  per  annum;  and  further 
modifying  the  judgment  by  the  insertion  of  a 
provision  declaring  the  force  and  legal  effect  of 
a  separation  agreement  between  the  parties 
terminated,  and  as  thus  modified  affirming  the 
judgment,  without  costs  of  appeal  to  either 
party.  The  plaintiff  in  her  complaint  alle^ 
adultery  on  the  part  of  the  deiendant  with 
three  persons.  Defendant,  in  his  answer,  de- 
nied the  allegations  as  to  two  of  the  parties 
named,  and  set  up  as  a  defense  to  the  demand 
for  alimony  a  separation  agreement  dated  April 
80,  1888,  executed  by  the  parties  to  this  action 
and  one  G^usha  Phillips,  as  trustee.  It  ap- 
pears that  for  a  number  of  years  before  final 
separation  the  relations  existing  between  hus- 
band and  wife  were  not  pleasant.  At  times 
they  lived  apart.  The  evidence  tended  to  show 
that  a  little  while  before  making  the  separation 


agreement  the  wife  discovered  that  her  hus- 
band had  been  inconstant  to  the  marriage 
vow,  and  they  immediately  separated.  The 
other  party  to  these  improper  relations  was  an 
employ^  of  the  defendant,  with  whom  the 
complaint  avers  Mr.  Qaludia  had  adulterou» 
intercourse,  both  before  and  after  the  separa- 
tion. After  separation,  negotiations  for  a  set* 
tlement  upon  the  wife  of  a  sum  of  money,  neo* 
essaiy  for  her  support  and  maintenance,  were 
had.  Such  negotiations  resulted  in  the  mak- 
ing and  execution,  through  the  intervention  of 
a  trustee,  of  a  separation  agreement.  By  ita- 
terms  the  husbano  bound  himself  to  pay  to  the 
wife  the  sum  of  $5,000,  to  be  hers  absolutely, 
for  the  purchase  of  a  house;  the  sum  of  $1,000 
for  her  medical  attendance:  to  give  to  her  the 
furniture  in  the  house,  together  with  the  horse 
and  necessary  outfit.  He  also  covenanted,  on^ 
the  part  of  himself,  his  heirs,  executors  and 
personal  representatives,  to  pay  to  the  wife 
$100,  on  the  first  day  of  each  month,  during 
her  natural  life.  On  the  part  of  the  wife  and 
Galusha  Phillips,  trustee,  it  was  agreed  to  ac- 
cept and  take  said  sums  in  full  payment  and 
satisfaction  for  her  maintenance  and  support 
during  her  natural  life.  The  said  Galusha 
Phillips,  trustee,  agreed  that  the  wife  should 
fully  support  and  maintain  herself,  and  that  he 
would  save  the  husband  harmless  from  the 
payment  of  anv  and  all  sums  of  money  for  or 
on  account  of  the  full  support  and  mainte- 
nance, medical  attendance,  and  any  and  alt 
expenses,  legal  or  otherwise,  of  Sarah  F.  Ga- 
lusha, for  and  during  her  natural  life.  It  wa»> 
further  agreed  that,  after  the  death  of  the  hus- 
band, the  wife  should  have  the  right  to  con- 
tinue the  agreement,  and  receive  the  $100  per 
month  from  the  husband's  estate.  In  whick> 
event  she  was  to  release  all  right  of  dower  and 
claims  of  every  kind  against  the  estate. 


A  deed  of  separation  constitutes  no  bar  to  the 
olaim  for  alimony.  Miller  v.  Milier,  1 N.  J.  Bq.  886; 
Wilson  V.  Wll8on,>0  Iowa,  280;  Logan  v.  Logan,  2  R 
Men.  142. 

Unless  some  suitable  provision  is  made  in  the 
deed  of  separation  for  the  wife,  she  is  not  barred 
of  her  right  to  alimony.  Miller  v.  Miller  and 
Logan  v.r  Logan,  niprcu 

Bnforeement  of  artkHee  of  aeparatieiu 

In  articles  of  separation  between  husband  and 
wife,  through  the  Intervention  of  a  trustee,  the 
covenant  on  the  part  of  the  husband  to  pay  a  stip- 
ulated sum  for  her  support,  and  that  of  her  trustee 
to  Indemnify  the  husband  from  liability  for  her 
debts,  are  not  illegal  or  contrary  to  public  policy. 
Anderson  v.  Anderson,  1  Bdw.  {Ch.  880;  Dupre  v. 
Beiu,  166  How.  Pr.  280,  7  Abb.  N.  a  268.  See 
Heyer  v.  Burger,  Hoflm.  1;  Champlln  v.  Ohamplin, 
Hoflm.  56;  Oarson  v.  Murray,  8  Palge,!4S8;  Bogers  v. 
Rogers,  4  Paige,  616^ 

This  court  will  not  interfere,  by  virtue  of  its  gen- 
eral Jurisdiction,  to  compel  a  husband  and  wife  to 
live  together  when  they  have  separated,  nor  force 
them  to  live  apart  when  they  are  cohabiting.  But  if 
they  agree  to  live  separately  and  do  separate  ac- 
cordingly, and  the  husband  stipulate  to  qUow  the 
wife  a  maintenance,  equity,  acting  upon  the  con- 
tract, will  enforce  such  contract  against  the  bus- 
band,  so  long  as  the  separation  continues.  Calkins 
V.  Long,  22  Barb.  106. 

Formerly  English,  coorts  refused  to  enforce  or 
recognize  deeds  of  separation  (Bperiug  v.Sper- 
6L.R.A. 


Ing,  8  Swabey  &  Tr.  2U);  but  there  has  been  a. 
change  in  this  respect.  Hunt  v.  Hunt,  4  DeG.  F.  ^ 
J.221;Be6antv.  Wood,L.B.  12Ch.  Div.  606;  Mat- 
thews V.  Matthews,  8  Bwabey  A  Tr.  16L 

Effect  of  dfooroe  on  ortleZes  o/ separation. 

A  deed  of  separation  is  not  a  bar  to  a  divorce,, 
nor  is  a  divorce  a  good  defense  to  the  enf  oroemenfe 
of  the  provisions  of  a  separation  agreement.  Krem* 
elberg  v.  Kremelberg,  62  Md.  668,  668;  Goalin  v» 
Clark,  12  a  B.  N.  S.  681, 602;  Oharlesworth  v.  Holt». 
48  L.  J.  N.  8.  Bxch.  26;  Jee  v.  Thurlow,  2Bam.  &  (X 
647;  Grant  v.  Budd,  80  L.  T.  N.  &  810,  820;  Blaker  v. 
Cooper,  7  Berg.  &  B.  600, 608;  Andrus  v.  Bandon,  84* 
Tex.  686. 

Although  a  Judgment  for  divorce  simply  will  not 
have  the  effect  to  annul  articles  of  separation,  the* 
allowance  of  alimony  may  have  the  effect  of  defeat- 
ing the  operation  of  the  agreement  and  putting  an 
end  to  it.  Galusha  v.  Galusha,  48  Hun,  186;  Car- 
penter V.  Osbom,  8  Cent  Bep.  804, 102  N.  Y.  662. 

The  divorce  subsequently  obtained  by  the  wife*, 
for  cause  existing  prior  to  the  articles  of  separa- 
tion, does  not  render  the  agreement  null  and  void, 
aark  V.  Fosdick,  18  Daly,  501. 

A  plea  of  dismissal  of  a  former  suit  for  an  absolute 
divorce  wlU  not  oust  Jurisdiction  Iq  a  subsequent 
suit  for  allowance  of  temporary  alimony,  attor* 
ney*s  fees,  etc.   Filer  v.  Filer,  antei  399. 

Agreements  of  separation  between  husband  an<t 
wife  through  the  medium  of  a-  trustee  are  validi 
and  binding.  Winn  v.  Sanford,  1  L.  B.  A.  6,  U^ 
note,  14B  Maes.  88. 


1889. 
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The  action  resulted  in  a  Judgment  against 
the  defendant,  dissolving  the,marriage  between 
them,  because  of  adultery  committed  by  the 
defendant.  The  decree  further  awarded  to  the 
plaintiff  the  sum  of  98,760  yearly.  No  refer- 
ence whatever  was  made  in  the  decree  to  the 
agreement  of  separation.  On  appeal  the  gen- 
eral term  so  modified  the  Judgment  as  to  re- 
duce the  annual  amount  of  alimony  to  $8,000, 
and  also  by  the  insertion  of  a  provision  termi- 
nating the  force  and  legal  effect  of  the  separa- 
tion agreement.  As  thus  modified,  the  judg- 
ment was  affirmed. 

The  defendant  appeals  to  this  court. 

Mr,  Esek  Cowen,  with  Mr,  WiUiam  H. 
Bowuma,  for  appellant: 

A  subsequent  divorce  does  not  avoid  a  con- 
tract between  husband  and  wife  for  separa- 
tion. 

Ander$on  v.  Anderwn,  1  Edw.  Ch.  880; 
Wriaht  v.  Milier,  1  Sandf.  Ch.  108,  and  cases 
dtsd;  Carpenter  v.  OOom,  8  Cent.  Rep.  804, 
108  N.  Y.  55a. 

The  amement  of  separation  being  valid  and 
binding  Detween  the  parties,  it  is  not  within 
the  power  of  the  general  term  to  annul  and  de- 
stroy it,  nor  make  a  further  allowance  of  ali- 
mony while  that  agreement  is  in  force. 
f  See  Base  v.  Base,  11  Paige,  166:  (Mins  v. 
Collins,  80  N.  Y.  1;  MidcUetan  v.  Middletan,  18 
IIL  App.  472;  Ccirpenier  v.  OAom,  8  Cent 
Rep.  804,  lOa  N.  Y.  562. 

Messrs,  StuU  ft  Foote*  for  respondent: 

The  defendant's  conviction  of  guilt  as  an 
adulterer  has  entirely  changed  the  status  of  the 
parties,  so  that  the  separation  agreement  is  no 
longer  obli^tory  upon  plaintiff. 
'    AVbee^,  Wyman,  10  Gray,  222. 

A  feme  covert  cannot  make  a  valid  agree- 
ment with  her  husband  for  a  separation,  except 
under  the  sanction  of  a  court  of  chancery,  and 
in  a  case  where  the  conduct  of  her  husband  has 
been  such  as  to  entitle  her  to  a  separation. 

Bagers  v.  Sogers,  4  Paige ,  616;  JPbscUck  v. 
JPhsdiek,  1  New  Eng.  Rep.  88,  16  R  L  180, 
82  Alb.  L.  J.  898. 

An  ante-nuptial  agreement  of  this  character 
is  no  bar  to  alimony. 

Faster  v.  Faster,  66  Vt.  640;  Morrison  v.  Mor- 
rison, 49  N.  H.  69.  See  also  Pinckard  v.  Pineh- 
ard,  22  Ga.  81. 

Parker*  J,,  delivered  the  opinion  of  the 
court: 

Was  it  error  to  disregard  the  agreement  be- 
tween the  parties  to  thk  action  and  the  trus- 
tee, providing  for  the  support  of  this  plaintiff 
during  her  life,  and  to  make  such  an  allow- 
ance as  to  the  court  seems  iust  ?— is  the  question 
presented  for  our  consideration.  The  trial 
court  apparentiy  adopted  the  view  that,  inas- 
much as  the  statute  empowers  the  court  to  re- 
auiie  the  wrong-doing  husband  to  provide  for 
le  support  of  the  wife,  it  may  permit  the 
agreement  to  stand,  and,  in  addition  thereto, 
compel  the  defendant  to  pay  such  other  or 
further  sum  as  the  surrounding  drcumstances 
suggest  to  be  just.  On  the  other  hand,  the 
general  term  proceed  upon  the  theory  that  the 
plaintiff  is  not  entitled  to  her  support  under 
and  by  virtue  of  an  agreement  in  which  she 
and  her  trustee  contract  that  the  defendant 
6  L.  R.  A. 


shall  not  be  called  upon'  to  pay  apy  other  sum 
for  that  purpose,  and  at  the  same  time  be  per- 
mitted to  receive  an  additional  allowance  for 
her  support  by  virtue  of  a  Judgment  of  the 
court,  and  tiierefore  modifled  the  judgment  ap- 
pealed from  by  the  insertion  of  a  provision  de- 
claring the  termination  of  the  force  and  legal 
effect  of  the  separation  agreement.  It  is  weU, 
therefore,  at  the  outset,  to  consider  the  validity 
and  binding  force  of  this  contract  which  one- 
court  ijcnores  and  another  brushes  away. 

Marriage  is  favored  in  the  law,  and,  as  aeon- 
tract  not  to  many  is  against  public  policy  and 
void,  so,  too,  is  a  contract  between  husband 
and  wife  to  be  divorced,  or  in  the  happening  of 
a  future  event  to  live  apart  But,  while  a  con* 
tract  to  separate  in  the  future  is  void,  it  is- 
now  too  well  settled,  both  in  England  and  this 
coimtiy,  to  admit  of  discussion,  that  after  a 
separation  has  taken  place  a  contract  may  be 
made,  through  the  intervention  of  a  trustee, 
whidi  is  effective  to  bind  the  husband  to  con- 
tribute the  sums  therein  provided  for  the  fu- 
ture support  of  the  wife.  1  Bishop,  Mar.  and: 
Div.  §§  687,  650;  Carson  v.  Murray,  8  Paige, 
488;  Magee  v.  Magee,  67  Barb.  487;  Pettit  v. 
Pettit,  107  N.  Y.  677,  10  Cent.  Rep.  265;  Cal- 
kins V.  Long,  22  Barb.  97. 

The  contract  of  separation  is  also  valid,  so< 
far  as  relates  to  the  indemnity  given  to  the- 
husband  by  the  trustee.  Such  covenants  are 
mutual  and  dependent  Wallace  v.  Bassett,  41 
Barb.  92;  J>upre  v.  Bein,  7  Abb.  N.  C.  266. 

The  contract  between  these  parties  was  made 
after  actual  separation,  and  through  the  inter- 
vention of  a  trustee.  By  its  terms,  the  defend- 
ant obligated  himself  to  pay,  for  the  benefit  of 
this  plaintiff,  certain  fixed  sums  of  money,  and 
in  addition  thereto  to  pay  to  the  trustee,  for 
her  benefit,  $100  monthly  during  her  natural 
life.  On  the  part  of  the  plaintiff  and  the  trus- 
tee, it  was  covenanted  to  "accept  said  pay- 
ments in  full  payment  and  satisfaction  for  the 
maintenance  and  support  of  said  Sarah  F. 
Galusba  during  her  natural  life;  and  the  said 
Gkdusha  Philhps,  trustee,  in  consideration  of 
the  several  payments  hereinbefore  mentioned, 
does  hereby  agree  to  and  with  the  said  prty 
of  the  first  part  that  said  Sarah  F.  Galusha«u 
shall  fully  support  and  maintain  herself,  and 
provide  all  things  of  all  kinds  necessary  for  her 
full  support  and  maintenance;  and  that  said 
Sarah  F.  Galusba  will  perform  all  acts  and 
covenants  which  she  has  herein  agreed  to  do- 
and  perform,  and  to  save  said  party  of  the  first 
part  harmless  from  the  payment  oi  all  sums  of' 
money  for  or  on  account  of  the  full  support, 
maintenance,  medical  attendance  and  any  and 
all  expenses,  legal  or  otherwise,  of  said  Sarah 
F.  Galusba,  for  and  during  her  natural  life."~ 

In  view  of  the  situation  of  the  parties,  the 
contract  was,  at  the  time  of  its  execution,  valid 
and  binding  upon  all  the  parties  thereto.  The 
defendant  has  fully  performed  on  his  part,  and 
it  would  seem  as  if  he  were  entitled  to  the  pro- 
tection which  it  was  stipulated  that  full  per- 
formance should  give  to  him. 

The  arffument  Uiat,  upon  the  granting  of  the 
decree  of  divorce,  there  was  a  failure  of  con- 
sideration to  support  the  agreement,  is  without 
force.  The  consideration  for  an  agreement  of 
separation  fails,  and  the  contract  is  avoided,, 
when  separation  does  not  take  place,  or  where,. 
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after  it  has  taken  place^  the  parties  are  recon- 
ciled and  cohabitation  resumed.  Neither  of 
these  events  happened.  The  suggestion  that 
4ihe  subsequent  violation  of  the  marria^  vow 
by  the  defendant  may  be  treated  as  vitiating 
the  separation  agreement  does  not  require  ex- 
tended consideration,  for  it  is  without  potency. 
Because  of  the  marriage  relation,  the  husband 
was  bound  to  support  nis  wife.  This  legal  ob- 
ligation constituted  the  basis  for  a  settlement 
of  their  affairs,  and  the  making  of  an  agree- 
ment by  which  it  should  be  definitely  deter- 
mined how  much  be  should  be  obliged  to  con- 
tribute and  she  entitled  to  receive  from  him  for 
her  support  After  its  making,  it  was  not  in 
the  power  of  either  party,  acting  alone  and 
■against  the  will  of  the  other,  to  do  an  act  which 
would  destroy  or  affect  that  contract.  The  act 
•of  adultery  did  not  of  itself  subvert  the  mar- 
riage contract.  It  enabled  the  wife,  through 
the  aid  of  the  courts,  to  relieve  herself  from 
the  legal  restraints  of  the  marriage  tie.  But 
she  n^  not  have  availed  herself  of  that  priv- 
ilege. She  might  have  determined  to  condone 
the  offense.  Condonation  is  favored  in  the 
law.  The  wrongful  act  of  the  husband,  then, 
•did  not  of  itself  avoid  even  the  marriage  con- 
tract. Much  less  was  it  potent  to  Sffect  a 
•contract  founded,  not  upon  a  promise  to  faith- 
fully observe  the  marriage  vows,  but,  instead, 
upon  a  legal  obligation  to  support  and  main- 
tain the  wife.  Neither  did  the  act  of  the  wife, 
in  availing  herself  of  the  husband's  wrong  to 
free  herself  from  matrimonial  bonds,  affect  the 
separation  agreement.  At  the  time  of  the  exe- 
cution of  the  agreement  husband  and  wife  had 
separated.  It  was  fully  determined  that  they 
should  not  live  together  again.  In  that  situation 
the  wife  demanded,  and  the  husband  ceded,  a 
-separate  support.  The  agreement  provided, 
not  merely  for  her  support  during  their  joint 
Jives,  but  also  that,  in  event  of  death,  his  estate 
rshould  contribute  a  like  support  each  year,  so 
long  as  she  should  live.  By  its  terms  the  par- 
ties^ attempted  a  severance  and  settlement  of 
their  relations  towards  each  other,  in  all  re- 
spects save  one,  which  should  last  for  all  time. 
They  were  powerless  to  dissolve  the  marriage 
4ie,  and,  of  course,  did  not  attempt  it.  But 
they  did  make  a  settlement  which  was  intended 
to  separate  them  forever,  as  absolutely  as  it 
was  in  their  power  to  do. 

The  language  oiGJU^  Judge  Ruger,  in  de- 
livering the  opinion  of  the  court  in  Carpenter 
V.  OBbom,  103  N.  Y.  559,  8  Cent.  Rep.  804,  is 
applicable  to  the  agreement  here:  "There  is  no 
express  or  implied  condition  in  the  contract 
that  the  plaintiff  should  continue  to  remain  the 
wife  of  John  Carpenter,  but  the  obligation  to 
pay  interest  was  to  continue  unconditionally 
(luring  her  natural  life." 

No  attempt  was  made  to  shorten  the  period 
of  payment  should  divorce  or  marriage  there- 
after result.  It  is  written  that  the  death  of 
4.be  wife  shall  constitute  the  event  which  shall 
terminate  the  agreement,  and  the  court  will 
•not  attempt  to  read  it  as  if  it  affirmed  other- 
wise. 

The  parties  to  that  agreement  were  power- 
less to  provide  that  they  should  not  be  visited 
with  the  legal  consequences  of  adultery.  Anv 
agreement  to  that  effect  would  have  been  yoid. 
f^uch  was  and  is  the  law,  and  they  are  pre- 
*8  r.  R.  A- 


Bumed  to  have  known  it,  and  to  have  made 
their  contract  with  the  knowledge  and  under 
standing  that,  in  the  event  of  the  commission 
of  the  act  of  adultery  by  either  the  husband  or 
the  wife,  the  other  party  would  be  at  liberty 
either  to  permit  the  legal  relation  of  husband 
and  wife  to  continue,  or  sunder  the  marrias:e 
tie  in  an  action  brought  for  that  purpose.  No 
provision  was  inserted  that  this  contract  for 
maintenance  should  be  affected  by  the  sub- 
sequent wrongful  act  of  either  party,  and  none 
can  be  impliS.  A  succeeding  illegal  act  bv 
one  of  the  parties,  whether  adultery  or  assault 
and  battery,  would  render  the  offending  part^ 
liable  to  incur  the  legal  penalty  thereof;  but  it 
could  not  affect  a  prior  agreement  for  main- 
tenance, in  the  absence  of  a  stipulation  provid- 
ing for  such  a  result.  The  views  thus  ex- 
pressed lead  to  the  conclusion  that  the  separation 
agreement  was  not  affected  by  the  decree  grant- 
ing an  absolute  divorce.  The  position  thus 
taken  seems  to  be  supported,  either  assertively 
or  by  acquiescence,  by  text-writers  and  decis- 
ions. Stewart,  Mar.  and  Div.  §  191;  Grant  v. 
Budd,  80  L.  T.  N.  8.  819;  Gharhmoorth  v.  H<dt, 
48  L.  J.  N.  S.  Exch.  25;  Clark  v.  Fosdiek,  18 
Daly,  500;  WtmTU  v.  MiO&r,  1  Sandf.  Ch.  103; 
Carpenter  v.  Otbom,  102  N.  Y.  562,  8  Cent. 
Rep.  804;  Jee  v.  ThurUm,  2  Bam.  &  C.  547; 
Kremelberg  v.  Kremelberg,  52  Md.  553. 

We  have,  then,  a  valid  tripartite  agreement, 
and  a  subsequent  judgment  of  divorce  rendered 
in  an  action  wherein  two  of  the  parties  to  the 
agreement  onlv  are  plaintiff  and  defendant. 
The  plaintiff  did  not  in  her  complaint  ask,  as  a 
pset  of  the  relief,  that  the  separation  agree- 
ment be  set  aside.  She  did  not  allege  that  it 
had  been  obtained  fraudulently,  or  b^  means ^ 
of  duress.  In  no  way  whatever  was  its  valid-' 
ity  attacked,  or  a  foundation  laid  which  would 
have  empowered  a  court  of  equitv  to  set  it 
aside.  The  subsequent  order  of  the  general 
term,  therefore,  in  directing  such  modification 
of  the  Judgment  of  divorce  as  would  terminate 
the  force  and  legal  effect  of  this  valid  separap 
tion  agreement  cannot  be  sustained.  The  au- 
thority conferred  upon  the  court  by  the  Code, 
to  require  the  defendant  to  provide  suitably 
for  the  support  of  the  plaintiff  as  justice  re- 
quires [Code  Civ.  Proc.  §  1759],  is  not  so  broad 
and  comprehensive  as  to  admit  of  a  construc- 
tion conferring  upon  the  court  power  to  ignore 
all  existing  rules  as  to  parties,  pleadings  and 
proof,  and  arbitrarily  set  aside  a  valid  agree- 
ment, because  in  the  judgment  of  the  court  one 
of  the  parties  agreed  to  accept  from  the  other  a 
less  sum  of  money  than  she  ought. 

We  must  now  consider  briefly  whether  the 
trial  court  should  have  granted  an  allowance 
in  addition  to  the  sum  which  the  parties  had 
voluntarily  agreed  was  sufficient  for  the  sup- 
port of  the  wife,  and  which  both  the  wife  and 
trustee  covenanted  to  acoept  in  full  for  her 
support  and  maintenance  during  her  natural 
life.  There  are  a  number  of  cases  where,  not- 
withstanding a  voluntary  settlement  bv  a  hus- 
band upon  his  wife,  the  court  has  made  an  ad- 
ditional allowance,  upon  the  ground  that  the 
settlement  was  inadequate  for  ner  support.  2 
Bishop,  Mar.  and  Div.  ^  875,  and  cases  cited. 
But  our  attention  li^s  not  been  called  to  a  case 
in  which  the  court  has  held  that  where  the 
wife,  by  the  intervention  of  a  trustee,  makes  • 
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Talid  agreement  that  the  settlement  is  sufficient 
for  her  support,  and  indemnifies  the  husband 
against  any  further  payment  therefor,  the 
court  will  make  a  further  allowance  while  that 
agreement  is  in  force.  The  Statute  authorizes 
the  court,  in  the  final  judgment  dissolving  the 
marriage,  to  require  the  defendant  to  provide 
auitahly  for  the  support  of  the  plaintiff  as  jus- 
tice requires,  having  regard  to  the  drcum- 
atances  of  the  respective  parties.  It  directs 
this  to  be  done  because,  upon  the  dissolution  of 
the  marriage  relation,  the  legal  obligation  of 
the  husband  to  support  the  wife  ceases.  But 
for  the  power  thus  conferred  upon  the  court 
•the  result  of  the  husband's  misconduct  would 
■be  to  relieve  him  from  the  duty  of  supporting 
the  wife  whom  he  had  wronged.  But  this  au- 
thority to  protect  the  wife  in  her  means  of  sup- 
port was  not  intended  to  take  away  from  her 
the  right  to  make  such  a  settlement  as  she 
might  deem  best,  for  her  support  and  mainte- 
nance. The  law  looks  favorably  upon  and  en- 
courages settlements  made  outside  of  court, 
between  parties  to  a  controversy.  If,  as  in  this 
•case,  the  parties  have  legal  capacity  to  con- 
tract, the  subject  of  settlement  is  lawful,  and 
the  contract,  without  fraud  or  duress,  is  prop- 
erly and  voluntarily  executed,  the  court  will 
not  interfere.  To  hold  otherwise  would  be  not 
only  to  establish  a  rule  in  violation  of  well- 
■settied  principles,  but,  in  effect,  it  would  en- 
able the  court  to  disregard  entirely  settlements 
of  this  character;  for,  if  the  court  can  decree 
that  the  husband  must  pay  more  than  the  par- 
ties have  agreed  upon,  ft  is  dilficult  to  see  any 
j^ason  why  it  may  not  adjudge  that  the  sum 
-stipulated  is  in  excess  of  the  wife's  re(][uire- 
ments,  and  decree  that  the  husband  contnbute 
a  smaller  amount.  The  views  expressed  lead 
to  the  conclusion  that  the  judgment  appealed 
from  should  be  modified  hv  striking  out  the 
provision  terminating  the  force  and^  effect  of 
the  separation  agreement,  dated  April  30, 1883. 
It  should  be  further  modified  by  striking  out 
the  provision  allowing  alimony,  and,  aa  thus 
snodifled,  (he  judgment  should  be  aMrmed, 

All  concur,  except  Follett,  OK  cA,  dissent- 
ing, and  Bradley  and  Haiffht,  cTJ.,  not 
flitting. 

The  following  dissenting  opinion  applies  to 
the  above  case  and  to  that  of  Glark  y.  Fosdick, 
'ante,  p.  132. 

FoUett,  Ch. «/:,  dissentine: 

I  cannot  assent  to  either  of  these  judgments. 
The  husband  was  by  law  bound  to  support  his 
wife  so  long  as  the  marital  relation  existed.  As 
«  substitute  for  that  obligation,  the  husband 


contracted  to  pay  fixed  sums  at  stated  times  ui 
the  future,  in  consideration  of  which  the  wife 
and  her  next  friend  contracted  to  relieve  the 
husband  from  his  obligation.  The  contract 
arose  out  of  the  rights  and  liabilities  of  the 
marital  relation,  was  wholly  executory,  and 
rested  on  the  presumption  that  the  relation  and 
those  rights  and  liabilities  would  continue. 
The  judgment  dissolving  the  relation  cut  down 
the  consideration  upon  which  the  executory 
stipulations  rested,  and  destroyed  the  contract. 
The  defendant  was  no  longer  under  any  obliga- 
tion to  support  the  plaintiff  as  his  wite,  for  Sie 
was  not  his  wife.  The  stipulation  of  the  wo- 
man and  of  her  next  friend,  that  they  would 
save  the  man  harmless  from  his  obligation  to 
support  her,  was  without  further  foundation  or 
consideration.  Under  the  statutes  the  court, 
upon  the  dissolution  of  the  marriage,  was  free 
to  fix  the  amount  which  the  man  should  here- 
after pay  for  the  future  support  of  the  woman. 
It  is  said  the  parties  have  contracted  and  have 
not  limited  the  duration  of  the  contract  to  the 
period  during  which  the  relation  of  husband 
and  wife  should  exist.  This  relation  is  initi- 
ated by  contract,  but  when  established  it  ceases 
to  exist  solely  by  virtue  of  the  contract,  and 
becomes  a  status  in  which,  and  in  the  obliga- 
tions arising  out  of  it,  the  State  has  an  interest, 
and  public  policy  forbids  that  its  obligations 
shall  be  made  the  subject  of  bargain  and  sale, 
like  rights  in  property*  as  may  suit  the  caprice 
of  the  parties. 

The  consequences  which  may  flow  from  judg- 
ments affecting  an  institution  which  is  the  rec- 
ognized foundation  of  civilization  should  be 
regarded.  Suppose  that  a  husband  and  wife, 
who  have  separated,  afterwards  contract  to  live 
apart,  the  husband  agreeing  to  pay  stipulated 
sums  at  fixed  times  for  the  support  of  his  wife, 
and  the  wife  and  her  next  friend  contract  to 
save  the  husband  harmless  from  his  obligation 
to  support  her.  Subsequently,  the  wife  lives 
in  open  adultery,  it  may  be  with  her  next  friend. 
Under  the  doctrine  of  these  judgments,  it  seems 
to  me  that  the  husband  would  be  compelled  to 
continue  the  payment  for  the  support  of  the 
woman  and  paramour.  But  it  is  said  that  such 
consequences  may  be  prevented  by  the  inser- 
tion oi  appropriate  stipulations  in  future  con- 
tracts; but  I  think  consequences  so  pregnant 
with  evil  to  the  marital  relation  ought  not  to  be 
left  to  the  chance  of  contract.  It  must  be  re- 
membered that  we  are  not  dealing  with  executed 
contracts  by  which  property  has  been  conveyed 
in  consideration  of  the  relation,  nor  with  con- 
tracts between  husband  and  wife  resting  upon 
their  rights  of  property. 
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Helen  D.  ADAMS,  lUept,, 

IRVING     NATIONAL    BANK     of    New 
York,  Appi, 

(-...N.  Y.....) 

Payment  by  a  wife  of  her  husband' e 


debty  induced  by  threats  of  his  arrest  on  the  eve 
of  their  departure  for  Europe,  and  her  fear  of 
the  effect  thereof  on  his  shattered  and  feeble 
health.  Is  made  under  such  undue  influence  that 
she  mayreoover  back  the  money  paid  even  if 
there  ^as  a  lawful  ground  for  his  arrest. 

(December  8. 1889.) 


Note.— ^cts  done  under  dvaren  and  eomptOaion 
maybe  atmuBed. 
Duress,  in  its  more  extended  sense,  means  that 
degree  of  constraint  or  danger,  either  actually  in- 
«  L.  R.  A. 


flicted  or  threatened  and  impending,  which  is  suffl- 
dent.  In  severity  or  in  apprehension,  to  overcome 
the  mind  and  will  of  a  person  of  ordinary  flrmness. 
Chitty,  Oont.  217;  2  QreenL  Bv.  288;  Flanigan  v. 


Sec  also  17  L.  R.  A.  583;  25  L.  R.  A.  37. 
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APPEAL  by  defendant  from  a  Judgment  of 
the  Qeneral  Term  of  the  Superior  Court  of 
the  City  of  New  York,  affirming  a  judgment 
of  the  Trial  Term  in  favor  of  plaintiff  in  an 
action  brought  to  recover  back  money  alleged 
to  have  been  paid  under  undue  influence. 
Afflnmd. 

Statement  by  Brown,  /..* 

Appeal  from  a  Judgment  of  the  General  Term 
of  the  Superior  Court  of  the  City  of  New 
York,  which  affirmed  a  judgment  in  favor  of 
the  plaintiff,  entered  upon  a  verdict  of  a  Juir. 

This  action  was  to  recover  money  claimed  to 
have  been  obtained  from  the  plaintiff  by 
threats,  coercion  and  undue  influence.  The 
facts  out  of  which  it  arose  are  as  follows:  The 
plaintiff  is  the  wife  of  Jav  L.  Adams,  who  was 
adjudged  a  bankrupt  in  1878.  The  defendant 
was  a  creditor  of  Adams  to  the  amount  of 
several  thousand  dollars.  Adams'  health  was 
broken  as  a  result  of  his  misfortunes,  and  the 
plaintiff  had  been  advised  to  eo  with  him  to 
Europe,  and  theit  passage  haa  been  engaged 
for  June  17,  1879.  Shortly  prior  to  this  date 
^  Adams  was  examined  in  the  bankrupt  court 
by  counsel  x'or  the  defendant,  and  the  fact  was 
developed  that  an  entir  on  the  stub  of  his  check- 
book, which  read,  "F.  Munoz,  taxes  and  ex- 
penses/'did  not  relate  to  any  "taxes  or  expen- 
ses," and  that  Munoz  was  merely  the  messenger 
who  received  the  money  from  the  Bank,  the 
check  having  been  payable  to  bearer.  That 
Adams  had  received  the  money,  and  had  de- 
livered it  to  a  Mr.  Warner,  with  the  request 
that  it  be  kept  for  him,  and  at  the  time  of  the 
examination  it  was  still  in  Warner's  possession. 
Adams  claimed  that,  in  secreting  this  monev, 
his  intention  was  to  pay  an  indebtedness  to  the 
widow  of  his  brother.  It  bad  not  been  applied 
to  that  purpose,  and  he  admitted,  had  it  not  been 
discovered,  he  might  have  changed  his  mind, 
and  applied  it  to  other  purposes.  The  money 
was  obtained  from  Warner  after  this  disclosure, 
and  delivered  to  the  assignee  in  bankruptcy. 
A  few  days  before  the  date  on  which  Adams 


and  his  wife  were  to  sail  for  Europe,  Adam»> 
heard  that  the  defendant  and  its  attorney  were- 
threatening  to  arrest  him  unless  some  settle- 
ment was  made.  He  immediately  went  to  Mr. 
Castre,  vice-president,  and  a  director  of  tb& 
the  defendant,  and  a  personal  friend  of  Adams- 
and  his  wife,  and  talked  with  him  about  th» 
arrest,  and  asked  him  if  he  would  become  his. 
bail.  Castre  consented  to  do  so,  but  suggested 
that  some  settlement  be  made  with  the  Bank, 
and  that  the  plaintiff  had  the  means  to  make- 
such  settlement,  and  advised  him  to  go  to  the 
office  of  the  counsel  of  the  Bank,  and  make^ 
some  adiustment  of  thedaim.  Adams  in- 
formed his  wife  that  he  had  heard  he  was  to  be- 
arrested  and  she  went  to  see  Mr.  Castre.  She 
testified  to  this  interview,  in  substance,  as  fol- 
lows: That  she  asked  Mr.  Castre  if  he  had 
heard  anything  about  the  arrest,  and  he  said  he 
had.  That  he  had  heard  it  was  the  intention 
of  the  attorney  of  the  Bank  to  arrest  her  hus- 
band on  board  the  steamer.  She  asked  if  her 
husband  had  committed  any  crime,  and  Castre 
replied  that  he  had  not,  but  that  any  man  could 
be  arrested,  and  asked:  "How  would  you 
like  to  have  your  husband  arrested  on  Saturday 
night,  too  late  to  obtain  baU?"  That  Castre 
proposed  the  settlement,  advised  her  not  to 
consult  a  lawyer,  and  told  her  she  had  nearly 
monev  enougn  in  the  Irving  Savings  Bank, 
and  that  the  pursuit  would  be  withdrawn  if 
the  money  was  paid.  She  further  testified 
that  she  was  excited,  and  was  willing  to  make 
the  payment  to  save  her  husband.  Plaintiff 
paid  $2,000  to  the  Bank,  and  agreed  to  pay 
$2,000  more  in  monthly  installments  of  $50 
each.  She  paid  $400,  and  then  refused  to  pay 
more,  and  subsequently  brought  this  action  to 
recover  back  the  money  that  it  had  obtained 
from  her  by  undue  influence  and  duress. 

Mr,  John  E.  Parsons,  for  appellant: 
YHiere  there  is  no  actual  arrest  or  imprison- 
ment and  no  actual  force,  and  it  is  claimed 
that  money  was  obtained  or  a  promise  induced 
by  duress  j>0r  minas^  it  is  not  sufficient  to  show. 


Minneapolis,  86  Minn.  406;  Brown  v.  Fierce,  74  XT. 
8.  7  WalL  314  (19  L.  ed.  186). 

Compulsion,  to  oxcuse,  must  be  such  as  deprives 
a  person  of  his  free  agrency.  Com.  v.  Hadley,  11 
Mot.  68;  Com.  v.  Drew,  8  Cush.  279;  State  v.  Biyant, 
14  Mo.  340;  State  v.  Matthls,  1  HUU  L.  87;  Com.  v. 
Gillespie,  7  Serg.  &  R.  469. 

Text-writers  usually  divide  the  subject  into  two 
olaases,  namely,  duress  per  miiuM  and  duress  of  Im- 
prisonment; and  that  olasslflcation  was  uniformly 
adopted  In  the  early  history  of  the  common  law, 
and  is  generally  preserved  in  the  decisions  of  the 
Bnglish  courts  to  the  present  time.  3  Inst.  482;  2 
Bolle,  Abr.  124;  Brown  v.  Pierce,  74  17.  S.  7  WalL 
215a9L.ed.187). 

Duress  per  mlnos,  as  defined  at  common  law,  is 
where  the  party  enters  Into  a  contract  (1)  for  fear 
of  loss  of  life;  (2)  for  fear  of  loss  of  Umb;  (8)  for 
f&BkV  of  mayhem;  (4)  for  fear  of  imprisonment;  and 
many  modem  decisions  of  the  courtslof  that  coun- 
try still  restrict  the  operations  of  the  rule  within 
those  limits.  8  Bacon,  Abr.  title />iir6S8, 282;.Brown 
▼.  Pierce,  74  U.  S.  7  WalL  216  a9L.  ed.  187). 

Such  circumstances  as  imposition,  oppression, 
duress,  threats,  undue  influence,  taking  advantage 
of  necessities  or  of  weakness,  and  the  like,  as  a 
means  of  inducing  the  party  to  enter  into  the 
agreement,  or  of  procuring  him  to  execute  and 
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perform  It  after  it  had  been  voluntarily  entered 
into,  are  grounds  for  annulling  the  contract.  Smith 
V.  Bromley,  2  Doug.  696,  naUi  Browning  v.  Morris,. 
Ck)wp.  690;  Smith  v.  Cuff,  6  Maule  &  S.  160;  Atkin- 
son V.  Denby,  7  Hurlst.  &  N.  984;  Bosanquett  v» 
Dashwood,  Gas.  (.  Taib.  88,  40,  41;  Osborne  v.  Wil. 
liams,  18  Yes.  Jr.  879;  Bayley  v.  WliUams,  4  Giff.  688» 
Actual  force  upon  the  person,  or  personal  re> 
Btraint,  or  fear  of  personal  injury  or  imprison- 
ment, excuses  acts  committed  during  the  contiDU- 
ance  of  such  duress.  United  States  v.  Yigol,  2  U. 
S.2DalL846aL.ed.409;)  United  States  v.  Haskell* 
4  Wash.  C.  a  402;  Brown  v.  Pierce,  74  U.  S.  7  WalL 
206  (19  L.  ed.  184);  Strong  v.  Grannls,  26  Barb.  12at 
State  ▼.  Leamard,  41  Y t.  686;  Simmons  v.  Trumbo, 
9  W.:Ya.  858;  Skeate  v.  Beale,  U  Ad.  &  EL  968;  Reg. 
V.  Tyler,  8  Gar.  &  P.  616;  1  Bishop,  Cr.  L.  6th  ed. 
I  846;  1  Whart.  Cr.  L.  887;  1  Bouvier,  L.  IMcU 

The  fear  of  Imprisonment  is  enough  to  constltuto 
duress.  2  Inst.  488;  Go.  LJtt  258  h;  Yin  Abr.  Dutms 
(B),  pL  28;  Gom.  Dig.  PUadtr^  2  W.  20;  Bacon,  Abr. 
J>ure88  (A) ;  Ghitty,  Gont.  168,  ed.  1880;  Whitefleld 
V.  Longfellow,'lI8  Me.  146;  Eddy  v.  Herrin,  17  Me. 
888;  1  Gowen,,Tr.  264:  Foehay  v.  Ferguson,  6  HIU, 
187. 

To  constitute  duress  by  threats  of  illegal  arrest; 
the  act  which  the  party  seeks  to  avoid  must  have 
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ID  order  to  recover  back  the  money  or  avoid 
the  promise  that  the  tbreata  were  uttered;  it 
must  also  he  shown  that  they  restrained  the 
will  of  the  party  against  whom  they  were  used, 
4md  induced  the  payment  or  promise,  and  it 
must  also  be  shown  that  the  threat  was  of  an 
^mlawful  arrest 

Metropolitan  L.  Ini.  Ch.  v.  Meeker,  85  N. 
T.  614;  Story,  Cont.  §  400;  Knapp  v.  Hyde,  60 
Barb.  80;  Farmer  v.  Walter,  2  Edw.  Ch.  601; 
J9mith  V.  Sowlejf,  66  Barb.  502;  Soiinger  v. 
Earle,  82  N.  Y.  898;  Haynee  v.  Budd,  8  Gent 
Rep.  449, 102  N.  Y.  872;  DuTihamY,  Qriswdd, 
1  Cent  Rep.  805, 100  N.  Y.  224. 

Mesere,  Austin  G.  Fox  and  William  F. 
Scott,  for  respondent: 

If  the  payee  by  any  threat  or  any  represen- 
tation creates  in  the  mind  of  the  other  any  fear 
or  apprehension,  the  payment  is  not  voluntary, 
«nd  must  be  refunded. 

Story,  £q.  Jur.  18th  ed.  §  289;  Adams,  Doc 
Eq.  •182;  Beear  v.  Cohen,  45  L.  T.  K.  S.  589; 
WiUiame  ▼.  Bayley,  14  L.  T.  N.  S.  802;  Inger- 
mU  v.  Boe,  66  Barb.  846;  Foleyy,  Green,  1  New 
JJng  Rep.  17,  4  R.  L  618;  Clark  v.  Fishm',  1 
Paige,  176;  FoOiay  ▼.  Ferguson,  5  Hill,  154; 
JSefiol^  V.  Mumfard,  60  N.  Y.  498;  Sienton  v. 
Jerome,  54  K.  Y.  480;  Sehoener  v.  Lisaauer,  86 
Hun,  100,  9  Cent.  Rep.  448.  107  N.  Y.  Ill; 
Barrts  v.  Carmody,  181  Mass.  54. 

The  situation  of  the  defendant  is  no  better  if 
there  was  ground  for  a  lawful  arrest  of  plain- 
tiffs  husband. 

Badie  ▼.  SUmman,  26  N.  7.  9;  IngereoH 
T.  Boe,  Clark  v.  Fisher  and  Sehoener  v.  Lis- 
-sauer,  supra;  Fisher  v.  Bishop,  86  Hun,  112, 
10  Cent  Rep.  707,  108  N.  Y.  25;  Coffman 
T.  Lookout  Bank,  5  Lea,  282,  40  Am.  Rep.  81; 
Taylor  v.  Jaques,  106  Mass.  291;  Jordan  v. 
MlioU  OPa.)  15  Cent  L.  J.  232;  First  Jfat. 
.Bank  v.  Bryan,  ^  Iowa,  41. 

Brown*  /.,  delivered  the  opinion  of  the 

•court: 

The  evidence  as  to  the  statements  and  rep- 
vesentations  made  to  the  plaintiff  to  induce 


her  to  make  the  settlement  with  the  Bank 
was  conflicting.  The  Jury  were,  however,  en- 
titled to,  and  upon  the  defendant's  appeal  we 
must  assume  they  did,  adopt  the  view  of  the 
transaction  properly  inferable  from  the  plain- 
tiff's  evidence.  This  evidence  Justified  the  in- 
ference that  the  pajrment  to  the  Bank  was  not 
the  free,  unconstrained  and  voluntary  act  of 
the'plaintiff,  but  was  induced  by  the  fear  of 
her  husband's  arrest  on  the  eve  ox  their  depart- 
ure for  Europe,  and  the  effect  such  an  act 
might  have  upon  his  health,  at  that  time  shat- 
tered and  feeble  from  the  misfortune  that  had 
overtaken  him.  It  cannot  be  successfully 
claimed,  in  view  of  the  findineof  the  Jurv,  that 
Mr.  Castre  did  not  act  for  the^ank.  Although 
perhaps  not  in  the  first  instance  a  party  to  any 
attempt  to  secure  a  settlement  of  the  claim  from 
the  plaintiff,  in  all  that  he  did  after  he  was 
consulted  he  acted  for  the  Bank,  and  he  testi- 
fied :  "I  supposed  Mrs.  Adams  was  able  to  take 
care  of  herself.  I  performed  my  duty  towards 
the  Bank,  in  which  I  was  a  stockholder,  and 
let  her  look  after  herself."  The  Bank,  hav- 
ing received  the  proceeds  of  the  settlement, 
cannot  now  be  heard  to  denv  the  agency 
through  which  it  was  obtained.  Krumm  v. 
Beach,  96  N.  Y.  898. 

It  is  claimed  by  the  appellant  that  the  plain- 
tiff was  not  entitled  to  recover,  if  there  was  a 
lawful  ground  for  the  arrest  of  her  husband;  in 
other  words,  that  a  threat  of  unlawful  arrest 
and  imprisonment  is  necessary  to  constitute  a 
duress  per  minas.  This  was  the  strict  com- 
mon-law rule  applied  in  cases  where  the  duress 
was  asainst  the  person  seeking  to  be  relieved 
from  his  contract  But  in  practice  the  narrow- 
ness of  this  doctrine  was  much  mitigated,  and 
money  paid  under  practical  compulsion  was  in 
many  cases  allowea  to  be  recovered  back,  as, 
for  example,  payment  made  to  obtain  goods 
wrongfully  detained;  excessive  fees,  when  taken 
under  color  of  office;  excessive  charges  col- 
lected for  performance  of  a  duty,  etc.  In  all 
such  cases  there  was  a  moral  coercion  which 
distroyed  the  contract    The  rule  cited  by  the 


^)een  done  hy  him  throuirfa  fear  of  suoh  threatened 
arrest.    Flanlgan  v.  Mlnneapolia,  86  Minn.  406. 

An  arrest  for  a  just  cause  and  under  hiwf ul  au- 
thority, if  it  be  made  for  unlawful  purposes,  may 
tie  .construed  a  duress  so  as  to  avoid  a  contract 
which  the  party  made  for  his  deliverance.  Bioh- 
^irdson  >.  Duncan,  8  N.  H.  606:  Buller,  K.  P.  172;  2 
Inst.  482;  Com.  Dig.  Pleader,  2  W,  19;  Yin.  Abr. 
JDuress  (B),  pL  25;  Whitefleld  v.  Longfellow  and 
Foshay  v.  Ferguson,  supra. 

•EquitaMe  relUf  ftom  acts  induced  by  dwrese  and 
eoerdon. 

Courts  of  equity  relieve  a  party  when  he  does  an 
•act  or  makes  a  contract  when  he  is  under  the  in- 
tf  uenoe  of  extreme  terror,  or  of  apprehension  short 
•of  duress;  for  in  cases  of  this  sort  he  has  no  free 
will  but  stands  in  vfncuUs.   1  Story,  Eq.  Jur.  1 239. 

Ciroumstanoes  of  extreme  necessity  or  distress 
-of  a  party,  although  not  accompanied  by  any  di- 
rect  duress  or  restraint,  may  also  overcome  free 
«genoy,  and  justify  the  court  in  setting  aside  the 
contract  on  account  of  some  attending  oppression. 
IHielan  v.  Wbelan,  8  Cow.  587;  Sears  v.  Shafer,  1 
Barb.  406, 6  N.  Y.  272;  Howell  v.  Bansom,  11  Paige, 
S38;  Ellis  V.  Meeservie.  Id.  467, 6  Denio,  640;  Lomer- 
Mo  V.  JohDSton^lOCent  Bep.  868, 44  N.  J.  Bq.  108. 

If  one  party  acts  under  oppression,  injustioe, 
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hardship,  undue  influence  or  great  inequality  of 
age  or  condition,  although  he  may  be  in  deUcto,  he 
is  not  in  part  deMcUi  and  may  have  relief  in  equity, 
1  Story,  Eq.  Jur.  §  800;  Osborne  v.  Williams,  18  Yes. 
Jr.  879;  Phalen  v.  Clark,  10  Conn.  421;  Pinckston  v. 
Brown,  4  Jones,  Eq.  404;  Freelove  v.  Cole,  41  Barb. 
818;  Gk>odenough  v.  Spencer,  15  Abb.  Pr.  N.  S.  24B, 
46  How.  Pr.  847. 

Duress  which  will  avoid  a  contract  Is'either  un- 
lawful restraint  or  imprisonment,  or.  If  lawful,  it 
must  be  accompanied  by  circumstances  of  unneces- 
sary pain,  privation  or  danger;  or  the  arrest, 
though  made  under  legal  authority,  must  be  for  an 
unlawful  purpose  Sanford  v.  Somborger  (Neb.) 
41 N.  W.  liep.  1102. 

Money  paitdn  when  reenverdble  batik. 

Honey  paid  upon  an  illegal  contract  may,  while 
the  contract  remains  executory,  be  recovered  in 
an  action  for  disaffirmance,  and  on  the  ground  that 
the  contract  is  void.  Colton  v  Thurland,  5  T.  B. 
400;  Smith  v.  Bickmore,4.Taunt.  474;  Hastelow  v. 
Jackson,  8  Bam.  &  C.  221;  Vischer  v.  Tates,  11 
Johns,  20;  Yates  v.  Foot,  12  Johns.  18;  Utica  Ins. 
Ot),  V.  Kip.  8  Cow.  20;  Munt  v.  Stoke6,4  T.  B.  664; 
Edgar  v.  JTowler,  8  But,  2S5;  Morgan  v.  Groff,  4 
Barb.  624. 
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appellaBt  has  do  application  to  a  case  like  the 
present,  where  money  has  been  obtained  from 
a  wife  by  threats  to  imprison  her  husband, 
and  none  of  the  cases  cited  by  the  appellant  so 
hold. 

Metropolitan  L.  Ins.  Co,  v.  Meeker^  85  N.  T. 
614,  was  a  case  where  the  defendant  was  held 
to  be  estopped  to  deny  the  validity  of  a  mort- 

^^HayneBY.  Budd,  83  N.  T.  251.  and  102 
N.  T.  872,  8  Cent.  Rep.  449,  the  decisions 
went  upon  the  ground  that  the  note  was  given 
to  compound  a  felony,  and  the  contract  was 
for  that  reason  illegal. 

Smith  V.  Bowleg,  66  Barb.  502,  was  decided 
on  grounds  similar  to  Hayne$  v.  Rudd. 

In  Solinger  v.  Earle,  82  N.  Y.  893,  plaintiff 
gave  the  note  in  suit  to  induce  the  defendant  to 
sign  a  composition  of  debts  of  a  firm  of  New- 
man &  BefDhard.  The  note  was  transferred 
to  a  bona  fide  holder,  and,  having  been  com- 
pelled to  pay  it,  plaintiff  brought  the  suit  to 
recover  from  defendants  the  amount  paid.  The 
court  held  the  contract  was  illegal,  and  the 
same  rule  that  would  have  protected  plaintiff 
in  an  action  on  the  note  by  the  payees  protected 
the  defendant  in  resisting  an  action  to  recover 
back  the  money  paid  on  it. 

Farmery.  Walter,  2  Edw.  Ch.  601;  Knapp 
V.  Hyde,  60  Barb.  BO;l>unhamy,  Ghiswold,  100 
N.  Y.  224. 1  Cent.  Rep.  805;  Quineeyy.  Wliite^ 
68  N.  Y.  870,— were  actions  in  which  the  con- 
tract was  made  by  the  person  against  whom 
the  duress  was  claimed  to  have  been  exerted. 

It  is  not  an  accurate  use  of  language  to  apply 
the  term  "duress"  to  the  facts  upon  which  tbe 
plaintiff  seeks  to  recover.  The  case  falls  rather 
within  the  equitable  principle  which  renders 
voidable  contracts  obtamed  by  undue  influence. 
However  we  may  classify  the  case,  the  rule  is 
firmly  established  that,  in  relation  to  husband 
and  wife  or  pareiat  and  child,  each  may  avoid 
a  contract  induced  and  obtained  by  threats  of 
imprisonment  of  the  other,  and  it  is  of  no  con- 
sequence whether  the  threat  is  of  a  lawful  or 
unlawful  imprisonment.  Eadis  v.  8limmon, 
26  N.  Y.  9,  is  a  leading  authority  on  this  ques- 
tion. In  that  case  an  assignment  of  a  life  in- 
surance policy  was  obtained  by  threats  to  prose- 
cute the  plaintiff's  husband  criminally  for 
embezzlement.  The  husband  whose  life  was 
insured  having  died,  the  action  was  brought  to 
determine  tbe  ownership  of  the  money  due 
from  the  insurance  company.  Judge  Smith, 
who  delivered  the  opinion  of  the  court,  says: 
"The  assignment  from  the  plaintiff  to  the  de- 
fendant was  most  clearly  extorted  by  a  species 
of  force,  terrorism  and  coercion  which  over- 
came free  agency;  in  which  fear  sought  s^'cu- 
rity  in  concession  to  threats  and  to  appreLen- 
sions  of  injury.  It  was  made  as  the  only  way 
of  escape  from  a  sort  of  moral  duress  more 
distressing  than  any  fear  of  bodily  injury  or 
physical  constraint.  ...  A  deed  executed  at 
such  a  time,  under  such  circumstances,  should 
be  deemed  obtained  by  undue  influence,  and 
oupht  not  to  stand." 

Five  judges  appear  to  have  concurred  in  tbe 
part  of  the  opinion  quoted.  Judge  Denio  con- 
curred on  the  ground  that  the  policy  was  not 
assignable,  and  Judge  Wright  dissented.  The 
case  was  cited  as  an  example  of  duress  of  per- 
son in  Peyser  ▼.  Hew  York,  70  N.  Y.  501,  and 
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as  an  authority  for  avoiding  a  note  obtained  by- 
duress  in  Oa>om  v.  Bobbins,  86  N.  Y.  871.  It 
has  frequently  been  cited  in  the  supreme  court 
{Fisber  v.  Bishop,  86  Hun,  114;  Haynes  v.  Budd,. 
80  Hun.  287;  IngersoU  v.  Boe,  66  Barb.  867; 
Sehoener  v.  Lissauer,  86  Hun,  102),  and  in 
other  States,  and  in  the  text-books,  and  has- 
thus  become  a  leading  authority  upon  the  ques- 
tion under  discussion .  It  is  nowhere  suggested 
in  that  case,  either  in  the  facts  or  in  the  opin- 
ion, that  it  was  necessarv,  to  sustain  the  judg- 
ment in  favor  of  the  plaintiff,  that  tbe  threat 
must  have  been  of  an  unlawful  or  illegal 
arrest.  For  all  that  appears,  ti^e  husband 
was  guilty  of  the  charge  made,  and  on  that 
assumption  it  is  peculiar^  like  the  case  at  bar. 
Other  authorities  sustain  the  same  principle. 

In  Haynes  v.  Budd,  80  Hun,  287,  it  was  said: 
"  We  think  that  when  threats  of  a  lawful  pros- 
ecution are  purposelv  resorted  to  for  the  pur 
pose  of  overcoming  the  will  of  the  party  threat- 
ened by  intimidating  or  terrifying  him,  they 
amount  to  such  duress  or  pressure  as  will  avoid 
a  contract  thereby  obtained."  This  statement 
of  the  law  was  not  disturbed  by  this  court,  the 
reversal  being  put  on  other  grounds. 

In  Schoener  v.  Lissauer,  107  N.  Y.  Ill,  ^ 
Cent.  Rep.  448,  a  bond  and  mortgage  was  ob- 
tained from  the  mortgagor  by  the  threat  that^ 
unless  it  was  given,  his  son,  who  was  charged 
with  embezzlement,  would  go  to  state's  prison. 
The  mortgage  was  set  aside,  and  this  court  sus- 
tained the  judgment.  After  stating  the  facts^ 
it  was  said  by  Judge  Rapallo:  "  On  the  merits- 
this  judgment  is  sustained  by  Baylq/  v.  Will- 
iams, 4  Giff.  688,  afiSrmed,  L.  R.  1  H.  L.  200,. 
and  Bavies  v.  LoTidon  dh  P.  JH,  Ins,  Co,  L.  R. 
8  Ch.  Div.  469."  The  first  case  cited  \xj  Judge 
Rapallo  fully  sustains  the  recovery  in  the  case- 
at  bar. 

In  Harrris  v.  Carmody,  181  Mass.  61,  a  mort- 
gage was  obtained  from  a  father  on  the  threat 
that  his  son,  who  was  charged  with  forging^ 
his  father's  name  to  notes  held  by  the  plaintiff, 
would  be  sent  to  the  state  prison.  It  was  held 
that  the  father  could  avoid  tbe  mortgage  on* 
tbe  ground  that  it  was  made  to  relieve  the  son 
from  duress.  See  also  Taylor  y.  Jaquu,  106- 
Mass.  291. 

In  none  of  the  cases  cited  was  it  suggested 
that  the  threat  which  induced  the  making  of 
the  contract  was  of  an  illegal  prosecution  or 
an  unlawful  arrest,  and  in  most  of  them  it  ap- 
pears that  the  person  charged  with  an  offense 
was  guilty.  The  principle  which  appears  to 
underiie  all  of  this  class  of  cases  is  that,  when- 
ever a  party  is  so  situated  as  to  exercise  a  con- 
trolling influence  over  the  will,  conduct  and 
interest  of  another,  contracts  thus  made  will  be 
set  aside.  I  Story,  Eg.  Jur.  §§  289-251;  2 
Pom.  Kg.  Jut.  g§  942,  948;  Lomerson  v.  John- 
ston, 44  N.  J.  Eq.  98, 10  Cent  Rep.  868;  Inger- 
soU V.  Boe,  65  Barb.  846;  Fisher  v.  Bisliop,  86 
Hun,  112, 108  N.Y.  25, 10  Cent.  Rep.707;  Barry 
V.  BquitdMe  L.  Assur,  Society,  59  N.  Y.  587. 

In  the  last  case  cited  it  was  said :  *  'Where  there 
exist  coercion,  threats,  compulsion  and  undue 
influence,  there  is  no  volition.  There  is  no- 
intention  or  purpose  but  to  yield  to  moral 
pressure,  for  relief  from  it.  A  case  is  presented 
more  analogous  to  a  parting  with  property  by 
robbery.  JSo  title  is  made  through  a  posses- 
sion thus  acquired." 
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It  was  not  error,  therefore,  for  the  court  to 
deny  the  motion  to  dismiss  the  complaint  on  the 
ground  that  there  was  no  evidence  that  the 
money  was  paid  under  duress.  Upon  the  evi- 
dence it  was  a  question  of  fact  whether  the 
agreement  was  executed  and  the  money  paid  in 
consequence  of  threats  and  undue  influence. 
Dunham  v.  QrinooldAOO  N.  Y.  224,1  Gent  Rep. 
805. 

If  the  money  was  paid  hy  the  plaintiff  through 
fear  produced  by  Mr.  Castre's  representations 
that,  if  the  claim  was  not  settled  her  husband 
would  be  arrested  and  imprisoned,  the  payment 
was  not  a  voluntary  one,  and  the  defendant 
obtained  no  title  to  Uie  money  received.  This 
question  was  settled  in  plaintiff's  favor  by  the 
verdict  of  the  jury. 

The  point  made  by  the  appellant,  that  the 
transaction  was  a  compounding  of  a  felony, 
does  not  appear  to  be  raised  by  any  appro- 
priate exception  in  the  case.  It  was  not  sug- 
gested on  the  trial  either  in  the  motion  to  dis- 
miss or  in  the  requests  to  charge.  There  was 
no  instructioii  asked  or  eiven  to  the  jury  on  the 
subject.  The  question  is  therefore  not  before 
this  court.  ' 

Upon  the  question  of  ratiflcation  the  court 
instructed  the  juiy  as  follows:  *' Before  there 
can  be  a  ratification  to  prevent  her  recovery  in 
this  action  there  must  be  some  distinct  act  of 
hers,  after  knowledge  of  the  facts,  and  knowl- 
edge by  her  that  she  had  a  right  to  rescind 
the  agreement."  An  exception  was  taken  to 
this  part  of  the  charge,  ana  the  claim  is  now 
made  that  this  court  should  hold  as  matter  of 
law  that  plaintiff  had  waived  her  claim.  The 
defendant  appears  to  have  acquiesced  in  the 
submission  of  this  question  to  (he  jury  as  one 
of  fact  for  their  determination.  It  was  not 
made  one  of  the  grounds  of  the  motion  to  dis- 
miss. In  part,  at  least,  the  charge  of  the  court 
was  correct.  I  do  not  understand  the  learned 
counsel  for  the  appellant  to  criticise  that  part 
of  the  charge  relating  to  ratiflcation  by  some 
act,  • 'after  knowledge  of  the  facts."  If  any 
qualiflcation  was  proper  in  the  expression  as 
to  her  "knowledge  .  .  .  that  she  had  a  right 
to  rescind,'  it  was  the  duty  of  the  appellant  to 
suggest  it.  A  general  exception  cannot  be  sus- 
tained. 8medi$  v.  Brooklvn  ^  R.  B.  R,  Oo,  88 
N,  Y.  15;  Boyle  v.  Nevi  York  Eye  d  Ear  In- 
firmary, 80  N.  Y.  684. 

We  have  carefully  examined  the  exceptions 
to  the  admission  of  testimony,  and,  while  some 
of  the  evidence  was  immaterial,  we  think  none 
of  the  rulings  are  of  a  character  to  call  for  a 
reversal  of  the  judgment. 

The  judgment  should  he  affirmed,  toith  coets. 

All  concur,  except  BraaleytJlf  not  voting. 


Mary  J.  DARROW.  Respt, 

FAMILY  FUND  SOCIETY,  Appt, 
(...-N.T.....) 

1*  The  benefldarT'  in  a  eeriilleate  of 
membership  in    ^  beneUt  society  by 


which  the  society  contracts  to  pay,  upon  the 
death  of  the  member  holdln^r  the  oertllicate,  a 
certain  sum  to  be  obtained  by  an  assessment  np-> 
on  its  surviving'  members,  need  not  resort  to  eq- 
uity to  compel  tlie  maldng  of  an  aaseaement  in 
case  the  society  faUs  to  make  the  same,  and  con- 
sequently has  no  money  with  which  to  pay  the 
claim  when  it  is  due;  but  he  may  sue  directly 
upon  the  contract. 

£•  Iiaekofsnllicient  money  in  the  deatl^ 
ftind  to  pay  a  claim  on  an  insurance  certi- 
ficate is  no  defense  to  an  action  at  hiw  to  recover 
the  amount  due  thereon,  although  the  promise 
was  to  pay  from  the  death  fund,  where  by  the 
same  contract  the  association  undertook  to  make 
a  ci^  upon  its  members  if  the  fund  was  insuffl- 
dent  to  meet  the  claim  when  it  became  due. 

8*  Snicide  is  not  a  crime  under  Penal  Cod6i» 
••  172,  178,  which  make  it  a  crime  to  attempt  to> 
commit  suicide. 

4*  A  contract  of  insurance  will  be 
strictly  <»nstraed  as  against  the  insurer  for 
the  purpose  of  upholding  It. 

6*  The  death  by  snicide  of  a  person  in* 
snred  dur^s  not  render  the  policy  void  under  a 
provision  that  it  shall  be  void  if  the  member  die 
''in  violation  of  or  attempt  to  violate  any  crim* 
inal  law,"  althouirh  the  attempt  to  commit  sul* 
clde  is  made  a  crime  by  statute,  where  the  stat- 
ute does  not  cover  a  case  of  suicide  actually 
accomplished. 

(November  £8, 1880.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Gkneral  Term  of  the  Supreme  Court, 
Third  Department,  afSrming  a  judgment  of 
the  Saratoga  Circuit  in  favor  of  plaintifT  in  an 
action  upon  a  mutual  benefit  oertiticate,  and 
also  affirming  an  order  denying  defendant'a 
motion  for  new  trial.    Affirmed, ' 

The  case  is  sufficiently  stated  in  the  opiniom 

Mr,  Georg^e  Wilcox*  for  appellant: 

Where  there  is  a  promise  to  pay  out  of  a  par- 
ticular fund,  the  promisee  is  restricted  to  the 
fund  thus  specified,  and  has  no  remedy  if  the 
fund  does  not  come  into  the  promisor's  posses- 
sion. 

Wharton,  Cont  §  698;  Hunger  ▼.  Shannon^ 
61  N.  Y.  251;  SneU  y.  Cheney,  88  111.  258;  At- 
kinson  v.  Mauke,  1  Cow.  691;  1  Edwards,  Bill» 
and  Notes,  8d  ed.  %  157. 

If  at  the  death  of  the  member  the  fund  is  in- 
sufficient to  pay  the  claim,  the  only  obligation 
is  to  levy  one  assessment  upon  the  meml^rs  to 
meet  the  claim.  The  remedy  is  not  an  action 
at  law  to  recover  what  would  be  the  amount  of 
an  assessment  if  made,  but  in  equity  to  compel 
an  assessment. 

Bailey  v.  Mui,  Ben.  Aeeo,  71  Iowa,  689; 
Smith  V.  Covenant  Atut.  Ben,  Amo,  of  Oalei- 
burg  (Wis.)  24  Fed.  Rep.  685;  Eberle  v.  Eattf- 
feld,  2  How.  Pr.  N.  8.  488. 

The  bond  or  agreement  in  suit  provides  that 
the  same  shall  be  void  if  the  member  named 
therein  shall  die  in  violation  of  or  attempt  to 
violate  any  criminal  law  of  the  State.  For  the 
construction  of  such  clause  see  Bradley  v,  Mut. 


ViyoL—Life  ingurance,  death  caused  Z>y  crime. 
Death  by  execution  of  a  sentence  of  death  for 
felony  avoids  a  contract  of  hfe  insurance  on 
grounds  of  public  policy,  although  there  is  no  ex- 
press exemption  of  liability  in  such  case.  Amicable 
6  L.  R.  A. 


Society  V.  Bolland*  2  Dow.  ft  0. 1, 4  Bligh,  N.  R.  104. 

The  phrase  **in  known  violation  of  any  law** 
means  a  voluntary  criminal  act.  Cluff  v.  Mut.  Ben. 
L.  Ins.  Go.  18  AUen,  806, 09  Mass.  817. 

But  see,  in  connection  with  the  case,  Bradley  ▼• 
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3m,  Z.  iw«.  Co,  45  N.  Y.  422;  Murray  v.  New 
York  L.  Ins,  Co.  96  N.  Y.  614. 

James  H.  Darrow  committed  the  acts  de- 
scribed in  Penal  Code,  §  174,  and  which  sec- 
tion 178  declares  to  be  criminal  acts;  and  the 
•death  was  the  direct  result  of  such  violation  of 
.»w. 

Mr,  Edmr  T.  Brackett,  for  respondent: 

The  claim  that  the  plaintiff  should  have  in- 
stituted some  proceeding,  equitable  or  other- 
wise, to  compel  the  levy  of  an  assessment  to  pay 
lier  claim,  instead  of  brinfring  an  action,  is  not 
tenable. 

See  Freeman  v.  Nat,  Ben,  Socieiy,  42  Hun, 
'852;  O'Brien  ▼.  Eome  Ben.  Society,  51  JBun, 
495;  Fulmer  v.  Union  Mut,  Auo,  12  N.  Y.  8. 
R.  847;  HanHnaan  v.  Page,  12  N.  Y.  Civ. 
Proo.  Rep.  279;  FiUgerald  v.  Equitable  Eeeerw 
F,  L.  As9o.  24  N.  Y.  8.  R  498;  Smith  v.  Bttf- 
falo,  44  Hun,  156;  BaMwin  v.  Otwego,  2  Eeyes, 
183-186;  Beard  ▼.  BrooUyn,  81  Barb.  142;  Peek 
^.  Editable  Ace.  Auo,  52  Hun,  255. 

The  suicide  of  an  insured  is  no  defense  to  a 
policy,  unless  it  is  so  stipulated  and  proyided 
In  the  policy. 

Patridi  v.  Bxeeleior  L,  Ins,  Go,  67  Barb.  202; 
Fitch  V.  Am.  Popular  L,  Ine.  Co,  59  N.  Y. 
^67. 

The  language  used  does  not  contemplate  sui- 
•cide. 

See  Patrick  y,  Excelsior  L.  Ins.  Co.  67  Barb. 
1302;  Darrow  v.  Family  Fund  Society,  42 
Hun,  246;  Meaeham  v.  New  York  State  Mut. 
Ben.  Asso.  46  Hun,  868. 

Bradley*  J.,  delivered,  the 'opinion  of  the 
-court: 

The  defendant  is  an  Insurance  Association, 
organized  pursuant  to  chapter  175,  Laws  1888. 
On  January  14,  1885,  James  H.  Darrow  was 
admitted  as  a  member  of  the  association  by  a 
•certificate  and  policy  or  undertaking,  whereby, 


upon  the  terms  and  conditions  mentioBed  ia  it, 
the  defendant  bound  itself  ^to  pay  to  the  plain- 
tiff, within  sixty  days  after  the  regoisite  proof 
of  death  of  such  member,  $5,000  "from  the 
death  fund  of  the  Society  ai  the  time  of  nid 
death,"  as  in  the  policy  "mentioned  and  pro- 
yided." This  memberdied  in  Decenaber,  1885. 
The  defendent  denies  its  liability  to  the  plain- 
tiff; and  one  of  its  alleged  defenses  is  that  the 
money  in  its  death  fond  at  the  time  of  the 
death  of  Darrow  was  not  suffldeot  to  pay  the 
claim. 

By  the  contract  it  is  provided  that,  whenever 
the  death  fund  is  insufficient  to  meet  the  exist- 
ing claims  by  death,  "a  call  shall  be  made  upon 
this  entire  class  of  membership  in  force,"  in  the 
manner  provided,  "for  a  mortuary  payment  as 
per  mortuary  rates,"  referred  to,  "but  not  more 
than  one  call  shall  be  made  to  meet  one  death ;" 
and  that  80  percent  of  the  net  amount  received 
from  the  call  shall  be  deposited  in  a  bank,  and 
be  used  for  payment  of  death  claims  only,  and 
the  remaining  20  per  cent  shall  be  set  apart  as 
a  reserve  fund,  to  meet  any  oontingen<7  that 
may  arise  by  reason  of  extra  mortal!^;  and 
that  such  reserve  fund,  so  accumulated,  ahall, 
at  the  time  and  in  the  manner  mentioned,  be 
apportioned,  and  the  surviving  members  credit- 
ea  with  it.  The  members  pay  an  admission  fee 
and  annual  dues,  which  produce  a  fund  for  ex- 
penses; but  the  death  fund  is  supplied  by  as- 
sessment calls  upon  the  members,  wad  they  are 
required  to  pay  within  thirty  days  from  the  date 
of  the  notice  or  call  for  payment.  Thus  the 
association  is  enabled  to  make  collection,  after 
the  death  of  a  member,  in  time  to  meet  the  en- 
gagement assumed  by  the  contract,  by  which 
It  may  take  sixty  days  to  pay  the  benefldaiy. 

It  is  contended  by  the  counsel  for  the  defend- 
ant that  its  liability  in  an  action  at  law  upon  its 
contract  is  dependent  upon  money  being  in  the 
death  fund,  applicable  to  the  payment  of  the 


Mut.  Den.  L.  Ins.  Go.  45  N.  Y.  422,  arising  upon  the 
came  state  of  facts,  in  whloh  the  point  Is  not  de- 
•cldecl.  Contra^  Bloom  v.  Franklin  L.  Ins.  Go.  97 
Ind.  478,  holding  that  the  phrase  applies  also  to  a 
known  violation  of  a  positive  law  of  a  civil  ohar- 
.acter. 

The  death  of  the  insured  by  a  shot  from'the  pis- 
tol of  a  person  upon  whom  be  and  his  brother  had 
committed  a  violent  assault  is  in  consequence  ^of 
the  violation  of  the  laws,**  whether  the  pistol  was 
discharged  intenttonally  or  by  accident.  Murray 
v.  New  York  Life  Ins.  Co.  SSIN.  Y.  617. 

The  death  of  an  intoxicated  man  who  was  killed 
while  making  an  assault  upon  his  brother*B  wife, 
by  a  blow  from  his  brother,  win  not  make'an  In- 
aurance  company  liable  on  a  policy  providing  that 
It  shall  be  forfeited  in  case  of  death  by  reason  of 
Intemperance  or  while  engaged  in  the  known  vio- 
lation of  law.    Bloom  v.  Franklin  L.  Ins.  Go.  supra. 

One  killed  under  oiroumstanoee  which  make  the 
person  causing  his  death  guilty  of  a  felony,  al- 
though he  had  previously  been  engaged  in  an  al- 
ternation with  him,  does  not  die  in  the  **known 
violation  of  the  hiw**  so  as  to  avoid  the  policy 
<Harper  v.  Phceuiz  Ins.  Go.  18  Mo.  109,  ID  Mo.  606): 
nor  does  one  killed  in  lawful  self  defense.  Overton 
V.  St.  Louis  Mut.  L.  Ins.  Go.  80  Mo.  12S. 

One  killed  Just  as  he  was  about  to  go  away  fkom 
a  house,  after  he  had  committed  adultery  with  a 
woman,  by  her  husband  who  was  separated  from 
her,  does  not  die  *Hn  consequence  of  his  viohition 
of  any  law,**  as  bis  olTense  in  committing  adultery 
6L.RA. 


was  then  a  past  act  Goetsman  v.  Oonnecttcut 
Mut.  Ins.  Go.  8  Hun,  617, 6  Thomp.  &  OL  6RL 

Buidde  to  avoid  arrest  for  crime  does  not  avoid  a 
policy  conditioned  to  be  void  if  the  assured  shall 
die  in  consequence  of  the  *Molatlon  of  any  crim- 
inal law.**  Kerr  v,  Minnesota  Mut.  Ben.  Asso.  89 
Minn.  174. 

Death  by  assassination  is  covered  by  an  Insur- 
ance against  death  by  external,  violent  and  acci- 
dental means.  Hutohoraft^v.  Travelers  Ina.  Oo.  87 
Ky.  800, 28  Am.  L.  Beg.  42. 

But  the  in8urer*8  liability  therefor  Is  ezdaded  by 
an  exception  agafaist  liability  for  ^^Intentional  In- 
juries inflicted  by  the  Insured  or  any  other  penon.*^ 
Travelers  Ins.  Go.  v.  McOonkey,  127  U.  8. 661  (82  L. 
ed.  808);  Hutohoraft  v.  Travelers  Ins.  Go.  87  Ky.  80(1, 
28  Am.  L.  Beg.  42;  Fischer  v.  Travelera  Ins.  Go.  T: 
ObL246. 

An  exception,  in  insurance  on  a  slave,  of  death 
**by  means  of  Invasion,  insurrection,  riot  or  civfl 
commotion,  or  of  any  military  or  usurped  auttior- 
Ity  or  by  the  hands  of  justice,**  does  not  exempt 
from  liability  for  bis  death  whUe  a  fugitive  in 
armed  resistance  to  patrols  attempting  to  capture 
him.  SpruUl  v.  North  OaroUna  Mut  L.  Ins.  Go.  1 
Jones,  L.  12& 

See  further,  as  to  Intenttonal  injuries,  a  portion 
of  the  note  to  Faul  v.  TravelerB  Ins.  Oo.  8  L.  R.  A. 
445, 112  N.  Y.  472;  also,  as  'to  vioIatlODSof  law,**  note 
to  Blaokstone  v.  Standard  L.  ft  Aoo.  Ins.  Co.  ODohJ 
8L.B.A.486b 
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-claim;  and  that  the  extent  of  such  liability, 
within  the  stipulated  sum.  is  measured  by  the 
amount  in  that  fund  so  applicable  at  the  time 
of  the  death  of  the  member  on  account  of 
whose  death  the  beneficiary  seeks  to  recover. 
It  is  further  ai^ed  that  if  the  Association  fail 
to  make  the  call,  by  way  of  assessment  of  the 
members,  to  supply  the  death  fund  to  meet  the 
•demand  upon  it,  the  remedy  of  the  beneficiary 
18,  in  equity,  to  require  the  defendant  to  pro- 
>ceed  to  make  the  assessment. 

While  the  promise  to  pay  was  to  do  so  from 
the  death  fund  at  the  time  of  the  death  of  the 
member,  the  defendant,  also,  by  the  same  con- 
tract, undertook  to  make  the  call  upon  the 
members,  if  that  fund  then  was  insufficient  to 
meet  the  claim.  The  reasonable  construction 
of  these  proyisions,  in  view  of  the  apparent  pur- 
pose of  the  contract,  is  that  the  Association 
-should  pay  the  amount  to  which  the  beneficiary 
might  be  entitled,  and  that  it  be  paid  from  the 
death  fund,  if  that  is  sufficient  at  the  time  of 
-death,  and,  if  not,  the  amount  should  be  pro- 
educed  through  the  means  provided  for  assess- 
ment of  the  members  for  the  purpose.  This  is 
the  du^  of  the  defendant  when  the  beneficiary 
is  entitled  to  payment,  and  it  arises  upon  the 
proper  information  of  the  death  of  the  member. 
This  duty  is  the  contract  undertaking  of  the 
defendant,  supported  by  the  power,  without 
any  order  or  direction  of  the  court,  to  enable  it 
to  perform  its  promise  to  pay.  Its  purpose  is  to 
auppH'  the  means  to  do  so;  and  there  is  no  well- 
founded  reason  to  support  the  claim  that  the 
sole  remedy  of  a  beneficiary  entitled  to  pay- 
ment is,  in  a  court  of  equlfy,  to  compel  the 
^dety  to  make  the  call  upon  the  members. 

The  only  method  by  which  the  defendant  can 
supply  Itself  with  the  means  of  performing  its 
engagements  to  pay  death  claims  is  by  assess- 
ment And  it  is  within  the  contemplation  of 
the  parties,  as  represented  by  the  provisions  of 
the  contract,  that  the  instrumentalities  fur- 
nished will  be  employed  by  the  Association  to 
enable  it  to  do  so;  and  it  cannot  rely  upon  its 
fiiilure  to  perform  its  plain  duty  in  that  respect 
to  defeat  a  recovery. 

In  this  case,  for  reasons  which  will  be  re- 
ferred to,  the  defendant  did  not  intend  to  pay 
the  claim  in  question,  or  any  portion  of  it,  and 
therefore,  as  is  evident,  purposely  omitted  to 
•ezerdae  the  means  proviaed  to  raise  the  money 
to  pay  the  plaintiff.  What  has  already  been 
^aia  tends,  to  some  extent,  to  meet  the  conten- 
tion that  a  death  daim  is  payable  out  of  a  par- 
ticular fund,  designated  as  the  "death  fund," 
and  that  upon  it  depends  the  amount  of  recov- 
ery. The  principle  sought  to  be  applied  in 
support  of  that  proposition  is  not  applicable  to 
the  extent  easential  to  its  availability  as  a  de- 
fense. The  plaintiff  in  the  complaint  alleges 
that  "the  defendant  has  a  sum  suffident  in  its 
-death  fund  to  pay  the  said  sum  so  due  to  the 

I)laintiff,  or,  if  it  has  not»  has  members  enough 
table  to  <»]]  for  assessment  to  pay  the  same  to 
the  plaintiff  in  full."  And  it  clearly  appeared 
by  the  evidence  that  a  single  assessment  of  the 
members  liable  to  call  at  the  time  of  the  death 
of  Darrow,  on  account  of  this  claim,  at  the 
mortuary  rates  prescribed,  would  have  pro- 
duced a  sum  in  excess  of  the  amount  which  the 
defendant  undertook  by  the  policy  to  pay  the 
plaintiff!.  And  it  must  be  assumed  in  this  case, 
€  L  RA. 


as  nothing  appears  to  the  contrary,  that  the 
collection,  through  the  means  provided,  of  the 
requisite  amount,  was  dependent  on  no  contin- 
gency, and,  therefore,  the  funds  were  and  are 
at  the  command  of  tlie  defendant  to  make  the 

nment.  The  assertion  of  the  defendant  that 
as  not  sufficient  funds  applicable  to  that 
purpose  in  hand  to  do  so  is  founded  upon  its 
failure  to  perform  the  duty  imposed  upon  it  by 
the  contract,  and  which  it  undertook  to  per» 
form,  provided  the  plaintiff's  alleged  daim,  r»> 
suiting  from  the  death  of  the  member,  was  valid. 

It  was  alleged  as  a  defense,  and  the  defend- 
ant offered  to  prove  on  the  trial,  that  the  mem- 
ber; Darrow,  aied  from  the  effects  of  poison 
taken  by  him,  and  which  was  administered  by 
himself,  with  intent  to  take  his  own  life.  The 
evidence  was  excluded,  and  exception  taken. 
The  fact  that  he  committed  suicide  was  no  de- 
fense, unless  it  came  within  some  condition  of 
contract  of  insurance  relieving  the  defendant 
from  liability  in  .such  case.  Pitch  y.  Am. 
P^fpular  L.  Int,  Oo,  69  N.  Y.  667. 

The  provision  relied  upon  to  support  the  de- 
fense so  alleged  is  the  provision  in  the  contract 
that  i^  should  "be  void  if  the  member  herdn 
shall  die  in  consequence  of  a  duel,  or  by  the 
hand  of  Justice,  or  in  violation  of,  or  attempt 
to  violate,  any  criminal  law  of  the  United 
States,  or  of  any  State  or  country  in  which  the 
member  herein  named  may  be."  The  death  of 
Darrow  was  in  this  State.  At  common  law, 
suicide  was  a  crime,  and  the  consequence  was 
the  forfeiture  of  the  chattels  real  and  personid 
of  the  f do  date.    4  B1.  Com.  190. 

It  is  not  a  crime  in  this  State.  Penal  Code, 
§8172,173. 

The  attempt  to  commit  suicide  is  made  a 
crime  by  the  Statute,  which  provides  that  "  a 
person  who,  with  intent  to  take  his  own  life, 
commits  upon  himself  any  act  dangerous  to 
human  life,  or  which,  if  committed  upon  or 
towards  another  person,  and  followed  by  death 
as  a  consequence,  would  render  the  perpetrator 
chargeable  with  homicide,  is  guilty  of  attempt- 
ing suidde"  (Id.  §  174),  and  is  guilty  of  a  felony 
punishable  by  imprisonment,  etc.    Id.  §  178. 

While  the  attempt  to  commit  suicide  is  a 
crime,  the  accomplishment  of  the  purpose  to  do 
so  is  not.  It  is  with  much  force  ureed  on  the 
part  of  the  defendant  that  the  criminally  un- 
lawful attempt  preceded  the  death,  and  that 
it  was  no  less  a  violation  of  law  because  such 
was  the  result  or  consequence  of  it;  that,  whether 
successful  or  uiUMccessful,  there  was  an  at- 
tempt within  the  Statute.  Although  that  may 
be  so  in  some  sense,  in  common  parlance,  an 
attempt  to  commit  crime  imports  a  purpose, 
not  fully  accomplished,  to  commit  it  It  is  the 
attempt  to  commit  suidde  that  is  the  crime, 
while  the  taking  one's  own  life  is  no  violation 
of  the  criminal  law.  The  attempt,  in  such 
case,  to  commit  crime  would  be  merely  an  un- 
accomplished purpose  to  attempt  suidde,  and 
therefore  the  peculiarity  of  the  offense  referred 
to  is  such  that  it  cannot  come  within  the  pro- 
vision  of  the  Statute  that  "  a  person  may  be 
convicted  of  an  attempt  to  commit  a  crime, 
although  it  appears  on  the  trial  that  the  crime 
was  consummated,  unless  the  court,  in  its  dis- 
cretion, discharges  the  jury,  and  directs  the 
defendant  to  be  tried  for  the  crime  itsdf."  Id. 
8686. 
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NOT.^ 


As  the  attempt  to  oommlt  suicide  is  the  only 
crime  involved  in  the  purpose  and  act  of  a 
party  having  in  view  the  taking  his  own  life, 
ft  is  not  seen  how  there  can,  m  the  law,  be 
recognized  an  attempt  to  commit  the  crime; 
for  whatever  may  be  done  with  the  intent  and 
purpose  of  suicide  is  involved  in  the  attempt 
to  do  it,  and  thus  constitutes  an  ingredient  of 
the  main  and  only  offense.  It  must,  for  the 
purpose  of  question  here,  be  assumed  that 
barrow  had  the  purpose  of  taking  his  own 
Me,  and  that  he  fully  accomplished  such  pur- 
pose. The  result  of  his  act,  influenced  by  such 
mtent,  then,  was  his  death.  By  the  act  of 
taking  his  own  life  he  violated  no  criminal  law, 
unless  the  attempt  to  do  it  may'  be  distin- 
guished from  the  act  accomplished.  An  act  is 
characterized  by  the  purpose,  when  ascer- 
tained, of  the  party  doing  it,  or  by  its  result. 
If  the  act  fail  to  accomplish  its  purpose,  it  con- 
stitutes an  attempt;  but  if  the  result  of  it  is  the 
consummation  of  the  purpose,  the  act  is  not 
commonly  designated  as  an  attempt  The 
common  acceptation  of  terms  used,  and  which 
do  not  necessarily  have  a  technical  meaning,  is 
entitled  to  some  consideration  in  the  construc- 
tion of  contracts,  where  the  intention  of  the 
parties  is  sought  for,  as  it  must  be,  in  the  lan- 
guage employed.  For  the  purpose  of  uphold- 
uig  the  contract  of  insurance,  its  provisions 
wul  be  strictly  construed  as  against  the  in- 
surer. MeMasier  v.  Jfarth  Ameriea  Ins,  Go,  65 
N.  Y.  1^2;  DiUeb&r  ▼.  H<nM  L.  Ins,  Oo.  69  N. 
Y.  356. 

When  its  terms  permit  more  than  one  con- 
struction, that  one  will  be  adopted  which  sup- 
ports ite  validity  {Ooyne  v.  Weaver,  84  N.  Y. 
886);  and  it  is  only  when  no  other  is  permissible 
by  the  language  used  that  a  construction 
which  woriffl  a  lorfeiture  will  be  given  to  such 
an  instrument  Hitehoock  v.  North  Western 
Ins,  Oo.  26  N.  Y.  69;  Oriffey  v.  New  Fork 
Cent.  Ins.  Co.  1  Cent  Rep.  528,  100  N.  Y.  417. 

The  reason  assigned  for  such  rule  of  con- 
struction is  that  the  insurer  is  supposed  to  have 
chosen  thelanfruage  to  express  the  terms  of  the 
contract;  and  it  has  become  a  rule  of  law  that, 
if  it  be  left  In  doubt  whether  words  of  the  con- 
tract "  were  used  in  an  enlarged  or  a  restricted 
sense,  other  things  beinff  equal,  the  construc- 
tion will  be  adopted  which  &  most  beneficial  to 
the  promisee."  Boffman  v.  .^iina  Ins,  Oo.  82 
N.  Y.405,418. 

There  is  nothing  in  the  language  of  the  policy 
Id  indicate  that  Uie  defendant  had  reason  to 
suppose  that  the  promisee  understood   that 


suicide  of  the  member  came  within  its  termsp 
and  words  may  easily  have  been  employed  to- 
embrace  it  within  a  condition,  if  it  had  fcieen  in. 
the  contemplation  of  the  defendant  as  an  act  or 
forfeiture  of  the  claim  of  the  beneficiary  upon- 
the  contract  Inasmuch  as  suicide  is  not  a  vio- 
lation of  the  criminal  law,  the  words  do  not  nec- 
essarily or  clearly  import  that  tb%  act  which  pro- 
duces It  is  within  the  provision  in  question,  oiv 
that  it  was  within  the  intention  of  the  defend- 
ant And  that  is  a  sufficient  reason  why  Uiey 
should  not  be  extended,  or  their  meaning  re- 
fined by  interpretation,  with  a  view  to  treat 
the  act  causing  death  as  within  Uie  invalidating 
condition  of  the  policy.  Oriffey  v.  New  York 
Gent.  Ins.  Oo,  supra. 

Thus  far  the  question  has  not  been  consid- 
ered whether  the  mere  consequence  or  result  of  ^ 
an  act  of  the  member  in  violation  of  criminalr 
law  would  come  within  such  provision.  It 
literally  construed,  it  might  not  The  contract 
is  rendered  void  if  the  member  "  die  .  .  .  in 
violation  of,  or  attempt  to  violate  any  criminal* 
law."  It  is  not  death  in  consequence  of  the- 
violation  of  law,  but  death  in  or  during  the  act 
of  violation  of  law,  that  is  expressed  by  the- 
words  used. 

In  Bradley  v.  Mut,  L.  Ins,  Go,  46  N.  Y. 
422,  the  conclusion  was  warranted  that  at 
the  time  of  bis  death  the  assured  was  engaged^* 
in  the  violation  of  law;  and  such  was  the- 
case  in  GluffY,  Mut.  L,  Ins.  Co.  18  Allen,, 
808,  where  a  policy  on  the  same  life,  and  con> 
taining  the  same  provision,  was  the  subject  of 
the  action,  and  the  defense  was  the  same. 

In  Murray  v.  New  York  L.  Ins.  Co,  96  N.  Y. 
614,  the  provision  of  the  policv  was  such  that 
if  the  assured  should  die  "m,  or  in  conse- 
quence  of ,  .  .  .  a  violation  of  the  laws,"  etc.,. 
the  policy  would  be  void. 

It  may  be,  if  the  mortal  injury  Is  received 
while  the  assured  is  engaged  in  the  criminal 
act,  that  the  death  following  as  the  conse- 
quence comes  within  the  import  of  the  pro- 
vision. But  the  view  taken  renders  it  unneces- 
sary to  consider  that  question  and  no  opinion 
1b  expressed  upon  it  The  conclusion  is  that 
the  death  of  the  member  by  suicide  did  not, 
within  the  meaning  of  any  provision  of  the- 
policy,  render  it  for  that  reason  void;  and^ 
therefore  the  exclusion  of  the  evidence  upon 
that  subject  was  not  error.  No  other  question^ 
requires  the  expression  of  consideration.! 

The  judgment  should  he  affirmed. 

All  concur,  except  Hai^ty  /•»  not  sitting. 


MICHIGAN  SUPREME  COURT 


Henry  HESS,  Appt., 

e. 
Leman  L.  CULVER. 

(....ICoh J 

1.  The  fhct  that  a  traasaetJon  to  ftgatniit 
public  policy  in  law  will  not  preventaremedy 


agalDnt  one  party  who  is  flrullty  of  fraud  by  meana^ 
of  his  persuasive  or  other  influence  over  the  other 
party  in  favor  of  the  latter  who  is  not  conscious- 
ly wronir,  but  who  is  actually  deceived  by  thfr- 
fraud  and  misrepresentations  of  the  former  party. 
2.  The  maker  of  a  note  fi^ven  for  Bohe- 
mian .'oatSt  purchased  at  a  price  greatly  be- 
yond Ltheir  value  and  never  delivered,  who  wasr 


Von.—Natun  of  contract  dtftarmfnet  its  ooMdCty.  i  000, 68  lOch.  464;  HoUaday  v.  Patterson,  6  Or.  It7-180w 

Itis  thenatureof  theoontraot  wUoh  decermines   Richardson  v.  GrandaU,  4BN.  Y.  84B-8B8. 
Its  vaUdity.   McNamara  v.  Gargett»  IS  West  Rep.  1    Wherever  any  contract  contlicts  with  the  morals' 
6  L.  R.  A. 


See  also  9  L.  R.  A.  674;   14  L.  R.    A.  405. 


1889 


HSflS  y.  CULTBB. 
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Induced  to  give  it  by  peralBtQiiit  acta  and  misrep- 
resentations oonoemlnff  the  salable  prospects  of 
the  oats  to  be  grown,  and  the  responsibility  and 
legal  character  of  a  mythical  corporation  whose 
bond  Is  given  htan  agreeing  to  sell  for  him  twice 
the  quantity  purchased  at  the  same  price  per 
bushel,  may  recover  from  the  person  defrauding 
him  the  damages  thereby  sustained,  when  he  has 
been  compelled  to  pay  the  note  to  a  bona  fide 
holder;  and  he  will  not  be  denied  leUef  on  the 
ground  that  he  Is  in  iNirC  deUcto. 


a  fraud,  are  not  within  the  statute  which  requires 
fraudulent  representations  as  to  the  character, 
etc.,  of  another  party  to  be  In  writing  In  order  to 
sustain  an  action  for  fraud. 

(NoTember  8, 1880.) 

ERROR  to  the  Circuit  Court  for  Bay  Countv 
to  review  a  Judgment  upon  a  verdict  di- 
rected for  defenaaut  in  an  action  to  recover 
the  amount  collected  from  plaintiff  upon  cer- 
tain promissory  notes  alleged  to  have  been  ob- 
tained from  him  by  the  mud  of  defendant. 

The  facts  sufficiently  appear  in  the  opinion. 
MesKTB.  T.  A.  E.  *  J.  C.  We»doek»  for 
plaintiff,  appellant: 


It  was  for  the  Jury  to  decide,  as  a  question 
of  fact,  whether  the  plaintiff  was  deceived  by 
the  defendant,  whom  he  had  theretofore  re- 
garded as  an  honorable  man,  into  giving  hii 
notes  to  "sharpers"  and  "swindler8,'^or  wheth- 
er he  was  equally  guilty  with  them  of  a  fraud 
which  would  prevent  recovery. 

WTieatan  v.  Beecher,  9  West  Rep.  890,  86 
Mich.  807.  Bee  Sutton  v.  BednriOi,  12  West. 
Rep.  647,  68  Mich.  808;  McNamara  v.  GargeU, 
12  West.  Rep.  650,  68  Mich.  4M. 

Muan.  SimonsoB,  Gillett  A  Court- 
riffhtt  for  defendant,  appellee: 

The  scheme  upon  its  face  was  a  transparent 
fraud  and  a  gambling  contract  and  was  thor- 
oughly ezpluned  to  and  fully  understood  by 
plaintifC  The  design  to  defraud  third  parties 
was  mutual  and  was  entered  into  by  plaintiff 
after  a  full  understanding  of  the  scheme.  In 
such  cases  the  court  leaves  the  parties  where  it 
finds  them. 

McNamara  v.  Oargett,  12  West  Rep.  660, 68 
Mich.  454  See  Murphy  v.  BedelL  52  Mich. 
487;  Timmermann  v.  BidweU,  62  Mich.  205; 
Dam  V.  SeeUy,  71  Mich.  — ,  88  N.  W.  Rep. 
901. 

The  representations,  (not  being  in  writing, 
come  squarely  within  section  6188,  How.  Stat., 
which  provides  that  "no  action  shall  be  brought 


of  the  time,  and  contravenes  any  established  inter- 
est In  society.  It  Is  void  as  beln^  against  pubUc  pol- 
icy.  Btoiy,  C3onf.  L.  I  640;  McNamara  v.  Oargett. 


In  the  law  of  contracts,  the  flist  purpose  of  the 
oourts  Is  to  look  to  the  welfare  of  the  public;  and 
If  the  enforcement  of  the  agreement  would  be  in- 
imical to  its  Interests,  no  relief  could  be  granted  to 
the  party  Injured,  even  though  It  might  result 
beneficially  to  the  party  who  made  and  violated  the 
agreement.  McNamara  v.  Gargett.  supra;  Metzger 
V.  Cleveland,  8  Ind.  L.  Mag.  4SS. 

If  any  part  of  a  consideration  Is  fllegal,  the  whole 
eonsideration  Is  void,  because  public  policy  will  not 
permit  a  party  to  enforce  a  promise  which  he  has 
obtained  by  an  illegal  act  or  promise,  although  he 
may  have  connected  with  the  act  or  promise  an- 
other which  is  legaL  1  Parsons,  Gont.  4ffl\  Snyder 
V.  Wniey,  88  Mich.  488;  Lyon  v.  Waldo,  86  Mich.  858; 
McNamara  v.  Gargett,  mpra;  Nlver  v.  Beet,  10 
Barb.  808;  Wynne  v.  Whisenant,  87  Ala.  46;  Valen- 
tine V.  Stewart,  16  Oal.  887;  Baguet  v.  Boll,  7  Ohio, 
76. 

Fhe'whole  contract  Is  tainted  and  avoided  by  the 
part  of  the  consideration  which  Is  lUegaL  McNam^ 
ara  v.  Chirgett,  mgpra. 

Such  contracts  in  this  State  have  already  had  the 
seal  of  condemnation  stamped  upon  them  by  the 
legtaUitive  branch  of  the  state  government,— Act, 
No.  80,  Pub.  Acts  1887,  being  '*  An  Act  to  prevent 
the  taking  of  bonds,  promissory  notes  and  other 
evidence  of  indebtedness.  In  whole  or  part  consid- 
eration of  bonds,  contracts  and  other  agreements 
for  the  sale  of  grain,  seeds  and  other  cereals  at  a 
fictitious  price,  and  to  prevent  the  sale  and  transfer 
of  such  evidences  of  indebtedness  and  to  provide  a 
punishment  therefor.**   IMd. 

Bohemian  oata  trofitaotlofif  /rcmcAilent'and  voML 

Several  Instmments  made  at  one  and  the  same 
time,  and  having  relation  to  the  same  subject  mat- 
ter, must  be  taken  to  be  parts  of  one  transaction, 
and  construed  together,  for  the  purpose  of  show- 
ing the  true  contract  between  the  parties.  Sutton 
V.  Beokwitii.  US  West  Bep.  649, 68  Mtoh.  808;  Singer 
Mfg.  Go.  V.  Haines,  86  Mich.  886;  Smith  v.  Van  Blar- 
oom,  45  Mich.  871;  Dudgeon  v.  Haggart,  17  Mich.  876; 
6L.R.A. 


Eberts  v.  Selover,  44  Mich.  09;  Chapman  v.  Odby, 
47  Mich.  46-61;  Bronson  v.  Oreen,  Walk.  Ch.  66; 
Makepeace  v.  Harvard  Ck>llege,  10  Pick.  288-808; 
Jackson  v.  McKenny,  8  Wend.  888. 

If  at  the  time  the  note  in  question  was  procured. 
It  was  represented  to  defendant  that  the  party  exe- 
cuting the  bond  and  undertaking  to  effect  a  sale  of 
oats  for  him  was  a  corporation,  and  was  thorough- 
ly responsible  and  had  $160,000  deposited  as  security 
for  performance  of  the  contract  made  by  it,  that 
the  obligor  in  the  bond  given  was  inoorporated,  and 
the  def endaat  relied  upon  such  ciroumstancos,  and 
the  same  were  false,  then  the  note  was  fraudulent- 
ly procured,  and  the  plaintiff  must  show  that  his 
immediate  indorser  or  himself  was  a  bona  fide 
holder  for  value.  Mace  v.  Kennedy,  18  West.  Bep. 
666, 68  Mich.  889. 

Where  the  consideration  of  the  note  was  not  the 
forty  bushels  of  oats  at  $10  per  bushel,  but  the 
agreement  or  bond,  executed  and  delivered  at 
the  same  time  as  the  note,  the  transaction,  as  a 
whole,  appealed  to  the  cupidity  of  the  maker.  He 
was  to  receive  $800  for  eighty  bushels  of  oats  before 
he  was  to  pay  $400  for  the  forty  bushels  delivered 
to  him.  This  agreement  formed  the  consideration 
of  his  note.   Sutton  v.  Beokwlth,  sufwia. 

Nor  was  this  agreement  or  bond  a  collateral  un- 
dertaking. It  was  executed  at  the  same  time  as  tiie 
note,  and  a  part  of  the  same  transaction.   IbML 

As  against  parties  having  notice,  the  note  and 
contract  are  void  on  the  ground  of  public  policy. 
It  is  upon  its  face  a  gambling  contract  McNamara 
V.  Oargett,  18  West  Rep.  660, 68  Mich.  464. 

The  holder  of  a  note  executed  under  such  a  con- 
tract, who  purchases  with  knowledge  of  the  con- 
sideration and  that  such  a  corporation  did  not  and 
could  not  exist  under  the  law,  cannot  recover 
against  the  maker,   ibid. 

The  negotiation  of  the  note  by  the  payee  to  the 
plaintiff  was  a  fraud  upon  the  maker,  and  nothing 
but  the  negotiable  quality  of  the  note,  as  it  ap- 
peared standing  alone,  could  deprive  the  defendant 
of  his  right  to  show  the  whole  contract  of  which  it 
was  only  a  part  Sutton  v.  Beckwlth,  nipro;  Smith 
V.  Van  Blarcom,  46  Mloh.  878.  See  Bvans  v.  Btuhr- 
berg,  post,  8QU  noCs. 
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to  charire  any  person  upon  or  by  reason  of  any 
favorable  representation  or  assurance  made  con- 
cerning tbe  character,  conduct,  ability,  trade 
or  deaSngs  of  any  other  person  unless  such  rep- 
zesentations  be  made  in  writing  and  signed  by 
the  party  to  be  charged  thereby  or  by  some 
person  thereunto  by  him  lawfully  authorized." 

No  representation  was  made  except  as  to  the 
character,  credit  and  dealings  of  the  company, 
thus  bringing  the  case  within  the  following  de- 
cisions: 

Bush  V.  Bprague,  .61  Mich.  41;  OOmm  v. 
LateU,  86  Mich.  246;  2  Addison,  Torte.  §  1179; 
WeUs  V.  Prince,  15  Gray,  662;  Daniel  v.  Robinr 
*>7i,  9  West.  Rep.  878.  66  Mich.  296;  French  y. 
Fitch,\\%  West.  Rep.  424,  68  Mich.  115;  Hunt- 
ingtan  v.  WeUingtin,  12  Mich.  10;  Hunter  v. 
BandaU,  62  Me.  428,  16  Am.  Rep,  490;  BaU  v. 
Farley,  81  Ala.  288;  Baslock  v.  Fergusmri,  7 
Ad.  &  El.  86;  Bwann  v.  Phillipt,  8  Ad.  &  EL 
457. 

False  representations  by  An  agent  of  an  in- 
flurance  company  concerning  its  ability  and 
flolvency  are  within  the  statute,  and  must  be  in 
writing  even  though  it  is  alleged  that  his  object 
was  to  secure  his  own  commissions  as  agent. 

Welli  V.  Prince,  16  Gray,  662. 

The  motive  of  defendant  is  immaterial. 

Kimball  v.  Comstaek,  14  Gray,  510;  Mann  v. 
Blanehard,  2  Allen,  886;  Browne,  Pr.  §  184. 
Sec  also  MeKinney  w  Whiting,  8  Allen,  207. 

Campbell*  /.,  delivered  the  opinion  of  the 
court- 
Plaintiff,  who  is  a  farmer  near  Bay  City,  was 
induced  by  the  representations  of  defendant  to 
give  his  notes,  payable  to  bearer,  for  $875  and 
interest,  and  deliver  them  to  defendant,  who 
got  them  discounted  by  a  bona  fide  holder,  and 
plaintiff  had  to  pay  them.  This  suit  was 
brought  to  recover  against  Culver  for  having 
obtained  the  notes  by  fraud,  and  without  con- 
aideration.  The  onfv  consideration  agreed  on 
was  the  purchase  of  Bohemian  oats  at  $15  a 
bushel,  and  the  bond  of  what  purported  to  be, 
but  was  not,  a  Michigan  corporation,  agreeing 
to  sell  for  plaintiff  fifty  bushels  at  the  same 
price  on  a  commission  of  one  third.  No  de- 
livery was  made  to  plaintiff  of  any  oats,  and 
the  bond  was  fictitious,  if  not  in  law  a  forgery, 
there  being  no  such  corporation  as  purported 
to  issue  it.  The  declaration  set  forth,  and  the 
testimony  showed,  that  plaintiff  was  led  by  de- 
fendant's persistent  arts  and  misrepresentations 
concerning  the  salable  prospects  of  the  oats  to 
be  grown,  nod  the  responsibility  and  legal 
character  of  tbe  mythical  corporation,  to  give 
his  notes,  for  which  he  received  no  considera- 
tion whatever.  The  court  below,  however, 
held  that  he  had  no  cause  of  action,  and  direct- 
ed a  verdict  for  the  defendant.  This  could 
only  be  upon  one  of  two  theories  relied  on, 
namelv:  first,  that  the  transaction  was  illegal, 
and  the  parties  in  pari  delicto;  and«  second, 
that  defendant  was  not  liable  for  false  repre- 
sentations not  in  writing. 

So  far  as  the  first  point  is  concerned,  it  seems 
to  be  based  on  a  false  theory.  If  plaintiff  were 
seeking  to  enforce  such  a  bond  as  was  palmed 
off  on  him,  his  ignorance  that  it  was  illegal  in 
its  purposes  would  not  perhaps  absolve  him 
from  the  consequences  of  trusting  to  a  void 
contract  But  it  has  been  held  by  this  court  in 
«  L.  R.  A. 


repeated  instances  that,  while  a  man  is,  for 
public  reasons,  held  responsible  for  his  con- 
duct, although  ignorant  of  law,  there  is  no 
conclusive  presumption  that  he  actually  knows 
the  law.  Blacky.  Ward,  27  Mich.  191;  Stanr 
ton  V.  Hart,  Id.  689. 

Where  a  man  is  defrauded,  as  often  hap- 
pens, by  the  misrepresentations  of  someone 
who  assumes  knowledge,  and  where,  under  the 
circumstances,  he  is  actually  deceived,  and  not 
consciously  wrong,  the  fact  that  the  transac- 
tion is  against  public  policy  in  law  will  not 
necessarily  compel  the  victim  to  submit  to  the 
fraud  of  the  actual  villain.  The  only  rigid  rule 
forbidding  relief  is  where  parties  are  in  equal 
^ilt.  While  the  law  does  not  draw  fine  dis- 
tinctions in  ascertaining  equality  of  wrong,  it 
recognizes  the  fact  that  one  party  to  such  an 
arran^ment  is  not  necessarily  an  equal  party 
in  guilt,  or  consciously  guilty  at  all,  and  wiU 
not  deny  relief  to  an  injured  party  against  the 
one  who  is  really  the  aeceiver,  and  who  com- 
mits fraud  by  means  of  his  persuasive  or  other 
influence  over  his  victim.  £ven  actual  knowl- 
edge of  legal  rights  and  liabilities  is  not  al- 
ways conclusive  against  relief.  Warteniberg  v. 
dpiega,  81  Mich.  400;  Barnes  v.  Brovm,  83 
Mich.  146. 

Our  statutes  make  this  clear  distinction  in 
regard  to  gaming  contracts.  The  winner  can- 
not enforce  his  winnings  against  the  loeer,  but 
the  loser  may  recover  back  money  actually 
paid.  How.  Stat.  §  2024.  Where  this  may  be 
done  in  case  of  open  gambling,  where  the  loser 
knew  all  about  it,  the  law  is  not  so  squeamish 
as  to  refuse  redress  to  a  loser  who  was  defraud- 
ed into  paying  money  without  understanding 
fully  that  the  dealing  was  improper.  One  ot 
the  elements  in  this  fraud  was  that  defendant 
accomplished  it  by  representing  that  the  alleged 
company  was  a  corporation  authorized  to  do 
the  acts  referred  to  by  the  laws  of  this  State, 
and  therefore  having'full  legal  sanction  and 
recognition  in  its  doings,  so  that  plaintiff  had 
no  reason  to  suppose  the  dealings  would  be 
sublect  to  any  lawful  objection. 

The  other  point  suggested  has  no  support  in 
the  statutes.  The  legal  provision  concerning 
the  necessity  of  representations  in  writing  to 
sustain  an  action,  upon  favorable  assurances 
concerning  the  character,  conduct,  ability,  trade 
or  dealings  of  another  person,  was  intended  to 
reach  cases  where  the  plaintiff  has  dealt  with 
and  given  credit  to  the  person  favorably  men- 
tioned, and  done  so  on  the  faith  of  the  a88c> 
ances.  That  statute  cannot  apply  to  con- 
spiracies or  frauds,  where  the  representation  is 
made  to  enable  the  party  making  it  to  profit  bv 
It.  Moreover,  in  the  present  case,  the  fal* 
showing  was  not  concerning  the  responsibililT 
of  an  existing  person  whose  personality  wi 
known,  but  concerning  an  alleged  corpomtion 
that  was  no  corporation,  and  wBose  pretense  of 
legal  existence  was  itaelf  a  fraud 

BushY,  aprague,  61  Mich.  41.*islnpointon 
more  than  one  question  in  this  <kse.  Sere,  if 
the  testimony  to  true,  defendantby  f  rise  and 
!^Son^»?ii?"'^°r'  '^^^i  without  any  oonsid- 
Sdto  Slv \lS'd?^?J^^^*^^ff notesihich he 
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Thejudgynent  muit  ber&wned,  witheosts,  and 
a  new  trial  granted. 

Sherwood,  Oh.  J.,  did  not  sit;  the  other 
Justices  concurred. 


Honora  EVANS 
William  STUHBBERG,  AppL 


(....; 


....) 


One  who  selLi  m  note  which  is  void  in  his 
•  hand«,  on  irrounclsof  pablio  policy,  fraudulent- 
ly representinff  it  to  be  good,  is  liable  to  the  pur- 
chaser for  the  money  paid  therefor  when  the 
maker  has  refused  payment,  althougrb  tbe  pur- 
chaser, as  a  bona  fide  holder,  might  have  oollected 
it  from  the  maker. 

(Kovember  15, 1889.) 

ERROR  to  the  Circuit  Court  for  Livingston 
County  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  action  to  recover  of  the  seller  of 
a  void  note  the  amount  paid  him  therefor  by 
the  purchaser.    Afflrmed, 

Tbe  facts  are  fully  stated  in  the  opinion. 

Mr.  Rollin  H.  Person,  for  defendant,  ap- 
pellant: 

The  plaintiff  being  a  bona  fide  purchaser,  the 
fact  that  the  note  was  given  for  Bohemian  oats 
in  no  wise  affected  its  validity  in  her  hands. 

Davis  V.  Seeley,  71  Mich. — ,  88  N.  W.  Rep. 
901;  2  Parsons,  ^otes  and  Bills,  ed.  1865,  141. 

The  fact  that  the  note  was  a  Bohemian  oat 
note,  being  no  defense  to  its  collection,  was 
therefore  unimportant,  and  being  no  injury, 
could  be  no  basis  for  recovery. 

See  Ryniford  v.  Phelpa,  49  Mich.  815;  Post 
y  Campau,  42  Mich.  96. 


Messrs,  D.  Shielcis  and  B.  T.  0»  Clark» 

for  plaintiff,  appellee: 

If  there  be  an  intentional  concealment  or  sup- 
pression of  material  facts  in  the  making  of  a 
contract,  in  a  case,  in  which  both  parties  have 
not  equal  access  to  the  means  of  information, 
it  will  be  deemed  unfair  dealing,  and  vitiate 
and  avoid  tbe  contract. 

2  Kent,  Com.  4th  ed.  482. 

When  plaintiff  proved  the  representations^ 
and  that  they  were  false,  and  were  believed 
and  relied  upon,  and  that  she  was  injured 
thereby,  she  was  entitled  to  recover  in  an  action 
on  the  case,  and  she  could  waive  that  form  of 
action  and  bring  assumpsit. 

Carter  v.  Glass,  44  Mich.  154. 

Morse»  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  brought  suit  in  the  Livingston 
County  Circuit  Court,  alleging,  in  substance, 
that  the  defendant  sold  her  a  note  for  $200,. 
executed  by  one  Charles  E.  Holdridge,  repre- 
senting to  the  Rev.  James  G.  Doherty,  who 
was  acting  as  her  agent  in  tbe  purchase  of  the 
note,  that  tbe  note  was  good  and  collectible, 
and  that  Holdridge  was  worth  about  |5,00CL 
which  said  Holdridge  owned;  that  she  relied 
upon  such  warranty  in  the  purchase  on  the 
note;  that  the  said  note  was  not  good  or  col- 
lectible, and  that  said  Holdridge  was  irresponsi- 
ble and  financiallv  worthless;  that  the  defend- 
ant represented  that  th^  note  was  given  for  a 
good,  legal  and  valuable  consideration,  when 
in  fact  it  was  a  Bohemian  oat  note,  and  worth- 
less, and  of  no  value;  that  she  demanded  pay- 
ment of  said  note  from  the  maker,  Holdridge, 
who  refused  payment.  Afterwards  she  caused 
a  tender  of  the  note  to  be  made  to  defendant^ 
and  demanded  payment  of  the  same,  or  the  re- 
,  funding  of  the  money  paid  by  her  to  him  for 


NOTB.— IVanMCtiofu  based  on  separate  instmments 
eonstnied. 

A  note  and  bond  made  oontemporaneously,  pur- 
suant to  the  same  agreement,  must,  as  between  the 
original  parties,  be  construed  together  and  treated 
as  parts  of  the  contract.  Watson  v.  Blossom,  18 
N.Y.&R.780. 

The  time  of  payment,  as  fixed  by  a  note,  may  be 
oontrolJed  by  a  separate  written  agreement,  made 
and  entered  into  by  the  parties  at  the  time  of  the 
execution  of  the  note.  Jacobs  v.  Mitchell,  40  Ohio 
St. — ,  22  Ohio  L.  J.  888. 

t  Bnhemian  oats  transaetions. 

Where  by  fraudulent  representations  defendant 
obtained  plaintUfV  note  for  the  purchase  price  of 
Bohemian  oats  at  an  exorbitant  price  in  return  for 
an  agreement  and  bond  of  a  fictitious  corporation 
to  sell  a  larger  quantity  for  plaintiff  at  the  same 
price  on  commission,  the  question  of  plaintiff^ 
right  to  recover  is  one  for  the  Jury  to  determine. 
Hess  V.  Culver  (Mich.)  48  N.  W.  Bep.  094. 

The  false  showing  was  not  concerning  the  re- 
sponsibility of  an  existing  person  whose  personal- 
is was  known,  but  concerning  an  alleged  corpora- 
tion that  was  no  corporation  and  whose  pretense  of 
legal  existence  was  itself  a  fraud.  Bush  v.  Sprague, 
81  Mich.  41;  Hess  v.  Culver,  supra. 

It  is  a  fact  of  which  courts  may  take  knowledge 
that  notes  known  as  ^'Bohemian  oat  notes**  are  all 
obtained  and  given  upon  schemes  or  arrangements 
similar  one  to  the  other,  and  void,  as  against  pub- 
Uo  policy,  between  the  maker  and  payee,  or  any 
•  L.R.A. 


other  person  having  knowledge  or  information  of 
the  scheme  upon  which  they  are  based,  and  by 
which  they  are  procured.  Ward  v.  Doane  (Mich.) 
43  N.  W.  Bep.  060. 

The  transaction  in  all  respects  similar  to  the  Bo- 
hemian oat  deals  will  be  held  void  by  this  court  on 
the  ground  of  public  policy.  See  Sutton  v.  Beck- 
with,  12  West  Bep.  647,  68  Mich.  dlCOi  Mace  v.  Ken- 
nedy, 12  West  Bep.  654,  68  Mich.  889;  McNamara  v. 
Gargett,  12  West  Bep.  660,  68  Mich.  464;  Davis  v. 
Seeley,  71  Mich — ,  88  N.  W.  Bep.  001;  Goodrich  v. 
McDonald  (Mich.)  48  N.  W.  Bep.  lOiBO. 

The  lower  courts  of  the  State  of  New  York  seem 
to  beat  variance  with  the  current  of  decisions,  but 
the  question  has  not  yet  been  settled  by  the  Court  of 
Appeals  of  that  State.  See  Hall  v.  Bergen,  10  Barb. 
122,  distinguished  in  Wat8on.v4Bloesom,  18  N.  Y.  8. 
B.781. 

Actum  on  ftate  given  for  purdkiM  o/  Bohemian 
oats. 

An  action  on  the  note  cannot  be  maintained  un- 
to the  terms  of  the  concurrent  written  agreement 
have  been  complied  with;  and  such  is  the  rule  in  an 
action  by  a  holder  who  acquired  his  title  with  no- 
tice of  the  agreement  Jacobs  v.  Mitchell,  46  Ohio 
St  — .  22  Ohio  L.  J.  888. 

The  affidavit  of  defense  setting  up  fraud  in  the  pro- 
curement of  the  note,glving  the  partioularB  thereof, 
and  averring  upon  information  and  belief  that  the 
note  was  passed  to  the  plaintiffs  by  the  active 
agent  in  the  fraud  **in  payment  and  satisfaction  of 
an  old  debt"  establishes  a  good  defense  against 


See  alflo  9  L.  R,  A.  674;   14  L.  R.  A.  406. 
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caid  note,  which  demand  was  nrfosed  hy  the 
defend  ant.  The  defendant  pleaded  the  general 
issue,  and  gave  notice  under  said  plea  that  after 
the  note  had  become  due  the  maker.  Hold- 
ridge,  had  offered  and  tendered  the  plaintiff  as 
{)ayment  or  part  payment  of  said  note  a  horse 
of  the  value  of  t^^*  which  plaintiff  refused  to 
accept.  The  plaintiff  had  judgment  in  the 
court  below. 

The  testimony  on  the  part  of  the  plaintiff 
was  to  the  effect  that  defendant  offered  to 
«ell  the  note  to  Mr.  Doherty,  who  was^a  catho- 
lic priest,  then  stationed  at  Brighton.  Father 
Doherty,  as  he  was  called  in  the  record,  had  no 
money  at  the  time,  but  thought  perhaps  plain- 
tiff, who  was  his  housekeeper,  might  buy  the 
note.  He  spoke  to  her  about  it,  and  acted  as 
her  agent  in  the  transaction.  He  testified  that 
defendant  told  him  that  the  note  was  all  right 
and  represented  that  Holdridge  was  good,  and 
that,  after  all  his  debts  were  paid,  he  would 
have  at  least  |o,000  left,  and  that  the  note 
would  not  have  been  purchased  except  for 
these  representations  of  defendant. 

Testimony  was  also  given  tending  to  show 
that  the  note  was  a  Bohemian  oat  note  of  the 
usual  kind  afloat  in  this  State,  and  accompa- 
nied by  the  usual  bond  which  had  not  been 
performed,  and  that  the  representations  as  to 
the  financial  worth  of  Holdridge  were  untrue. 
Plaintiff  paid  (195  for  the  note.  Defendant 
admitted  that  he  knew  the  note  was  given  for 
Bohemian  oats  when  he  sold  it  to  Father 
Doherty,  but  testified  that  Holdridge  told  him 
that  he  went  into  the  transaction  for  specula- 
tion, and  that  he  was  ffoing  to  make  money  out 
of  it  •*  riff ht immediately  to  pay  it."  "He  said: 
'You  will  certainly  have  it  paid  when  it  is 
due/  "  This  was  before  he  bought  the  note: 
and  he  says:  "I  would  not  have  bought  the 
note  except  for  Holdridge's  assurances,  because 


it  was  a  Bohemian  oat  note,''  Defendantpaid 
1180  for  the  note.  He  also  testified  that  Efold- 
ridge  told  him  that  he  would  be  pleased  ta 
have  him  buy  it,  because  defendant  lived  near 
by,  and  he  rould  pay  it  at  home.  He  admits 
that  he  told  Father  Doherty  that  the  note  was 
good,  and  that  Holdridge  was  good  for  it.  Did 
not  tell  bim  it  was  a  Bohemian  oat  note.  Did 
not  tell  him  that  Holdridge  would  have  (6,000 
left  when  his  debts  were  paid.  Evidence  was 
also  given  on  the  part  of  defendant  tending  to 
show  that  the  maker  of  the  note  was  financially 
responsible  for  the  amount  of  it.  It  was  shown 
thatplaintiff  made  do  effort  to  collect  the  note 
of  Holdridge  after  the  demand  and  refusal  of 
pavment 

The  counsel  for  the  defendant  asaigns  as  the 
principal  error  in  the  case  that  the  court  per- 
mitted  testimony  to  be  given  showing  the  note 
to  have  been  given  for  Bohemian  oats,  and  in- 
structed tiie  jury  that  if  the  note  was  a  Bohe- 
mian oat  note  it  was  not  a  good,  but  a  void, 
note.  It  is  argued  that  the  plaintiff,  having  no 
knowledge  that  the  note  was  given  for  Bohe- 
mian oats,  and  purchasing  it  before  due  for 
value,  was  a  bona  fide  holder  of  the  note,  and 
could  collect  it;  that  the  maker  never  declined 
to  pay  it  on  the  ground  that  it  was  a  Bohemian 
oat  note,  and  never  claimed  that  as  a  defense; 
that  the  note  was  a  good  note  as  soon  as  it 
passed  into  plaintiff's  hands,  and  that,  there- 
fore, the  fact  that  it  was  a  Bohemian  oat  note 
in  no  wise  affected  its  validity  in  her  hands, 
and  that  such  fact  was  entirely  immaterial  and 
irrelevant;  that,  therefore,  the  case  should  have 
been  submittea  to  the  iurv  solely  upon  the 
maker's  financial  responsibility.  We  think  the 
circuit  judffe  fairly  submitted  the  case  to  the 
jur^,  and  that  he  did  not  err  in  admitting  the 
testimony  as  to  the  consideration  of  the  note. 
The  court  instructed  the  jury  that  if  Holdridge 


any  but  a  bona  fide  holder  for  value  before  matur- 
ity. Gere  v.  Ung6r,|126  Pa.  610;  Hutohinson  v. 
Boffgs,  28  Pa.  294. 

Compliolty  in  a  wrong  may  defeat  a  party  who. 
by  action,  seeks  to  enforce  an  executory  contract 
based  upon  it.  or  to  olytain  afilrmative  relief  against 
the  contract,  as  by  Injunction  or  cancellation;  but 
such  compliolty  does  not  preclude  a  defendant 
from  pleading  the  facts  as  a  defense,  although  be 
may  be  In  pari  ddMo.  Boll  v.  Raguet,  i  Ohio,  400; 
MoQuade  v.  Rosecrans,  86  Ohio  8t  448;  Kabn  v. 
Walton,  40  Ohio  St.  laS,  21  Ohio  L.  J.  146;  Jacobs  v. 
mtohell,  aupro. 

The  maker,  when  sued  upon  a  note,  may,  as  a  de- 
fense, show  that  it  was  founded  upon  an  illegal 
agreement,  although  it  appears  that  he  Is  in  pcuri 
delicto^  where  the  suit  Is  by  a  party  to  the  agree- 
ment, or  by  one  haTing  acquired  his  title  with  no- 
tice.  Jacobs  V.  Mitchell,  supra. 

In  an  action  upon  such  a  note  the  accompanying 
bond  is  properly  admitted  in  evidence.  Ooodiloh 
▼.  McDonald  (3fldh.)  48  N.  W.  Bep.  1019. 

Comrneretal  paper ^  negoUation  of. 
A  party  taking  commercial  paper  in  regular 
course  of  bnshiesB  for  value,  before  maturity,  has 
the  right  to  assume  that  it  Is  valid,  and  that  it  will 
toe  so  treated  In  his  hands  until  it  Is  shown  to  be 
void  by  force  of  some  statutes,  or  until  it  Is  made 
to  appear  that  when  he  received  it  he  was  charge- 
able with  notice  of  facta,  which,  as  between  the 
parties  to  it,  would  be  available  as  a  defense  to  de- 
feat recovery  upon  tt  Watson  v.  Blossom,  18 
N.  Y.  S.  B.  780;  Welch  v.  Sage,  4TN.  Y.  147;  Sey- 
eL.R.A. 


bel  V.  Nat.  Currency  Bank,  64  N.  Y.  288;  Dutchess 
Go.  Mut.  Ins.  Ck>.  V.  Haohfleld,  78  N.  Y.  228;  Parker 
V.  Conner,  98.N.  Y.  127. 

Trantferee  of  void  note  cannot  recover. 

The  indorsee  of  a  note  void  as  against  pubUo 
policy  cannot  recover  of  the  tndorser,  if  he  had 
knowledge  of  the  character  of  the  note  at  time  of 
the  purchase.  Ward  v.  Doane  (MidU  48  N.  W.  Bep. 
960. 

If  the  transferees  of  the  note  knew  that  it  was  a 
Bohemian  oat  note  when  they  purchased  it,  and 
bought  it  of  payee,  then  public  policy  also  requires 
that  any  contract  between  them  and  payee,  the  ob- 
ject and  piupose  of  which  was  to  give  life  to  this 
illegal  paper,  shallfbe  also  void,  upon  the  same 
grounds  as  those  which  destroyed  its  validity  at  its 
inception.  This  note  is  void  as  to  all  parties  ac- 
quainted with  its  character.  McNamara  v.  Gar- 
gett,  12  West.  Bep.  660, 68  Mich.  454;  Ward  v.  Doane, 
supra. 

The  transferee  of  a  promissory  note  given  under 
such  circumstances,  with  knowledge  of  the  cir- 
cumstances, is  not  a  bona  fide  purchaser.  Gkx>d- 
rich  V.  McDonald  (Biich.)  48  N.  W.  Bep.  1019. 

A  person  must  not  only  pay  for  a  note,  but  he 
must  buy  it  m  good  faith;  that  is,  take  it  without 
knowledge  of  the  illecrality  or  fraudulent  charac- 
ter of  the  note  originally.  The  burden  is  upon  the 
plaintiff  to  show  by  a  preponderance  of  evidence 
that  the  purchase  of  this  note  was  in  good  faith 
and  for  value.  Ooodrich  v.  McDonald,  aupni; 
Mace  ▼.  Kennedy,  Di  West.  Bep.  664, 68  Mloh.  889.  .. 
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told  defendant  the  note  was  all  rigbt,  and  that 
he  would  pav  it  when  it  was  due,  this  would 
<estop  Holdridge  from  making  any  defense  to 
the  note,  and  that  it  would  be  a  good  note  so 
far  as  its  bein?  ^^en  for  Bohemian  grain  was 
^concerned,  'this  was  as  favorable  as  the  de- 
fendant could  ask,  under  the  law  as  laid  down 
liy  this  court  in  reference  to  these  notes. 

This  note  was  void  between  the  parties  on 
the  ground  of  public  policy.  It  was  also  void 
«nd  dead  in  the  bands  of  defendant,  as  he  had 
knowledge  of  the  fraudulent  transaction,  unless 
-FomethlDg  had  occurred  between  him  and  the 
maker  which  estopped  the  latter  from  pleading 
its  invalidity.  Holdridge  denied  telling  de- 
fendant that  the  note  was  all  right,  or  that  he 
would  par  it,  and  the  jury,  it  is  admitted  upon 
-this  conflict  in  the  testimony,  found  agamst 
the  defendant  Then  the  case  stands  like  this: 
IVhen  defendant  presented  this  note  to  Father 
Doherty  he  knew  it  was  a  void  note,  and  that 
lie  could  not  collect  it.  When  he  told  Doherty 
that  the  note  was  good,  and  thereby  induced 
bim.  to  purchase  it  for  plaintiff,  he  cannot  be 
permitted  by  the  law  to  take  advanta^  of  his 
own  fraud,  or  thus  to  evade  the  law  which  seeks 
to  discourage  and  prevent  these  illegal  transact 
tions.  If  this  note  was  made  good  in  the  hands 
of  the  plaintiff  because  she  was  an  innocent  pur- 
chaser, she  was  made  such  innocent  purchaser 
by  the  fraud  of  the  defendant,  who  concealed 
irom  her  not  only  the  original  consideration  of 


the  note,  but  warranted  it  to  be  a  good  note 
when  he  knew  it  was  not  a  valid  one,  except 
as  it  might  be  made  so  by  the  success  of  Ids 
deception  and  falsehood.  The  law  in  such  a 
case  will  not  force  the  plaintiff  to  collect  the 
note  against  the  maker,  though  she  may  be 
able  to  do  so,  nor  allow  the  defendant  to  reap 
a  profit  from  his  fraud  as  well  as  to  galvanize 
by  such  fraud  a  dead  note  into  life.  This 
would  not  be  in  accord  with  that  public  policy 
which  forbids  the  contract  in  its  inception,  and 
which  endeavors  to  prevent  those  engaged  in 
it,  or  having  [guilty  knowledge  of  it,  to  profit 
thereby. 

The  commercial  law  in  favor  of  innocent 
purchasers  was  intended  for  the  benefit  of  the 
innocent  purchaser,  and  for  the  security  of 
those  handling  commercial  paper  in  the  due 
and  honest  course  of  business.  It  was  not  in- 
tended as  a  shield  to  those  fraudulently  putting 
in  circulation  illegal  or  void  notes,  or  passing 
them  upon  innocent  purchasers  by  fraudulent 
or  false  representations  or  warranties.  And  it  is 
much  better,  if  it  can  be  done,  that  the  inno- 
cent holder  shall  recover  its  value,  or  the 
money  paid  for  it,  from  such  false  warrantor, 
than  that  he  shall  undertake  to  recover  it  from 
{he  maker. 

There  is  no  error  to  be  found  in  the  record, 
and  thejudgment  wtU  he  affirmed^  with  costs, 

Lon^,  </.,  did  not  sit;  the  other  Justices  con- 
curred. 
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Helville  C.  DAY  et  ah,  Exrs.,  etc.,  of  Cor- 
nelius E.  Garrison,  Deceased,  RsspU, 

(-.-.N.  Y....> 

1.  Where  »  eontraet  is  reselnded  while 
In  the  course  of  performance  any  olalm 
In  respect  of  performance  or  of  what  has  heen 
or  is  to  be  paid  or  received  thereon  will  ordina- 
rily he  referred  to  tbe  agreement  of  rescission, 
and  in  ereneanl  no  such  claim  can  he  made  unless 
expressly  or  impliedly  reserved  upon  the  rescis- 
sion. 

4B.  Where  the  parties  to  an  executory 
contract  which  is  in  course  of  performance 
mutually  agree  to  discharge  each  other  from  re- 
ciprocal dDligations  thereunder,  and  to  substi- 
tute a  new  and  different  contract  in  place  there- 
of, the  agreement  of  each  will  respectively  fur- 
nish a  sufficient  consideration  for  the  agreement 
of  the  other. 

3*  A  ccmtract  under  seal  may  be  dis- 
chargedf  even  before  breach,  by  the  substitu- 
tion therefor  of  an  executory  parol  agreement, 


and  the  subsequent  complete  performanoe  of 
such  agreement. 
4.  A  claim  fbr  interest  wm  not  survive  pay- 
ment of  tbe  principal  sum  in  the  absence  of  spe- 
cial circumstances  to  take  the  case  out  of  the 
general  rule. 

(January  14,  IBOOD' 

APPEAL  by  plaintifFs  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  judgment  of  the 
New  York  Special  Term  in  favor  of  defend- 
ants in  an  action  to  recover  the  amount  due 
under  an  alleged  contract    AjfimMd, 

On  March  2,  1882,  plaintiffs  had  a  contract 
with  the  Pittsburgh,  Youngstown  &  Ghica^ 
Railroad  Company  for  the  construction  of  its 
road,  by  whidi  they  were  to  receive  stock  and 
bonds  of  the  company  in  payment  for  work, 
labor  and  materials  furnished  by  them.  On 
that  day  they,  as  parties  of  the  first  part,  en- 
tered into  a  contract  with  one  C.  H.  Andrews, 
party  of  the  second  part,  and  C.  E.  Garrison, 
party  of  the  third  part,  by  which  they  sold  to 


NOTB.— Ocmtniet;  eiTect  o/  rescfssfon. 

A  contract  cannot  be  rescinded  by  one  of  the 
ifMirtiee  without  the  consent  of  the  other,  except  for 
Aonperformance  by  such  other  of 'his  covenants. 
White  V.  Hand,  76  Ga.  8. 

Tbe  mutual  rescission  of  a  oontraot  in  'accord- 
ance with  an  offer  to  receive  back  the  articles  sold, 
-«  and  in  this  way  settle  the  matter,**  is  a  bar  to  any 
ection  for  prior  breaches  of  the  oontraot.  Alden 
T.  Thurber,  149  Mass.  2TL 

Where  a  oontraot  has  been  entirely  rescinded, 
«  L.  R.  A. 


subsequent  conversations  in  which  one  party  ao- 
kDOwledges  the  rights  of  the  other  do  not  amount 
to  a  new  contract.  Simpson  v.  Applegate,  76  CaL 
842. 

Although  an  oral  agreement  to  rescind  a  con- 
tract for  land  is  not  such  as  a  court  would  specifi- 
cally enforce,  ft  is  a  good  ground  for  refusing  to 
enforce  the  original  contract  Ferry  y.  McLain 
(Miss.)  5  So.  Bep.  618. 

Rescinding  oontraot,  effect  of.  See  Kata  v.  Bed- 
ford, 1 L.  B.  A.  899B,  note,  77  CSaL  81A. 
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Ckurison  a  one-fourth  interest  in  their  oon- 
stnicdon  contract,  and  by  which  Ghirrison 
agreed  to  pay  them  a  certain  sum  of  money 
therefor,  and  to  assume  a  share  of  the  expense 
which  would  be  necessary  to  carry  the  contract 
to  completion. 

Subsequently  a  memorandum  was  indorsed 
on  that  contract  to  the  effect  that  the  parties 
thereto  agreed  that  it  should  be  annulled,  the 
same  having  been  superseded  by  certain  agree- 
ments mentioned  which  had  been  made  in  lieu 
thereof. 

This  action  was  brought  to  enforce  Qarrison's 
alleged  liability  under  the  former  contract. 

Further  facts  appear  in  the  opinion. 

Mr,  9.  W.  Hawes*  for  appellants: 

The  cases  in  which  the  annulment  or  modi- 
fication of  contracts  has  been  upheld  on  the 
mere  mutual  promises  or  understandine  of  the 
parties,  are  those  of  contracts  while  still  execu- 
tory and  before  any  breach. 

See  jB(M  V.  Conway,  74  N.  Y.  201;  Tice  ▼. 
Zinsser,  76  K  Y.  549;  H<noard  v.  Wilmington 
A  8.  B,  Co.  1  Gill,  811;  Killip  v.  Meteen,  50  N. 
Y.  658. 

A  new  agreement  does  not  surrender  rights 
already  fixed. 

Allaire  v.  Whitney,  1  Hill,  484;  Bowman  v. 
TeaU,  23  Wend.  806;  HiU  v.  Bldhe,  16  Jones  <& 
S.  253;  MeKnight  v.  Dunlap,  5  N.  Y.  537;  Hins- 
dale t.  WhiU,  6  Hill,  507;  MeKemy,  Whitney, 
8  Denio,  452;  Johnson  t.  Oppenheim,  55  N.  Y. 
280;  Barber  v.  Base,  6  Hill,  76;  8huU  v.  Bam- 
ilton,  8  Daly,  462;  Harrison  v.  Missouri  P. 
R  Co.  74  Mo.  864;  Cleveland  d  T.  B.  Co.  v. 
Perkins,  17  Mich.  296;  MaOory  v.  Lord,  29 
Barb.  454;  Coon  v.  Beed,  IHilt.  511;  Towers  v. 
Barrett,  1  T.  R.  188;  J)af>is  y.  Street,  1  Car.  & 
P.  18;  Barbery.  Lpon,  8Blackf.  215. 

When  both  parties  agree  to  put  an  end  to  a 
contract,  one  of  them  mav  bring  an  action  to 
recover  money  paid  by  him  upon  it, — suit  for 
goods  delivered  on  a  contract  afterwards  re- 
scinded 

KeUey  ▼.  United  Qtates,  1  Ct.  Ci.  874;  Wat- 
kins  V.  Hodqes,  6  Harr.  &  J.  88;  QUlet  v. 
Maynard,  5  Johns.  85;  Thompson  v.  Lyons,  22 
Jones  &  8.  101;  MeMaster  v.  State,  11  Cent. 
Rep.  298,  108  N.  Y.  542;  Sperry  v.  Miller,  16 
N.  Y.  407;  Bndriss  v.  Belle  Isle  Ice  Go.  49  Mich. 
279;  Orannemann  v.  Kloepper,  24  111.  App. 
277;  Bussell  v.  AUerion,  11  Cent.  Rep.  95,  108 
N.  Y.  288;  Ptyrteous  v.  WilliaTns,  21  Jones  &  S. 
242. 

The  alleged  annulment  is  void  for  want  of 
consideration. 

Vanderbilt  v.  Bchreyer,  91  N.  Y.  892;  Smith 
V.  Kerr,  10  Cent.  Rep.  482,  108  N.  Y.  31;  LittU 
V.  Bees,  84  Minn.  277;  Signer  v.  Neweomb,  6  N. 
Y.  8.  R.  816;  Whartm,  v.  Missouri  Car  Foundry 
Co.  1  Mo.  App.  677. 

The  first  contract,  beine  under  seal,  could 
not  be  modified  or  canceled  by  the  subsequent 
writings,  which  are  unsealed. 

Eddy  V.  Craves,  28  Wend.  82;  Delacroix  v. 
BulM^,  18  Wend.  71;  Hume  v.  Taylor,  68  Dl. 
43;  Boe  V.  Conway,  74  N.  Y.  201. 

Mr.  MelvUIe  C.  Day,  with  Mr.  William 
Bronk,  for  respondents: 

Where  a  contract  is  rescinded  or  annulled  by 
the  mutual  agreement  of  parties  without  any 
reservation  as  to  the  time  the  act  of  annulment 
is  to  take  effect  or  other  restriction,  the  con- 

eL.aA. 


tract  is  absolutely  at  an  end,  and  is  no  longer 
available  to  either  party  for  any  purpose. 

Beach  v.  Endress,  51  Barb.  570;  Bullager  v, 
BevUU,  8  Hun,  600;  Boe  v.  Conway,  74  N.  Y. 
206;  Larkin  v.  Hardenbrook,  90  N.  Y.  333^ 
MeKnighi  v.  Dunlop,  5  N.  Y.  646. 

Andre W89  /.,  delivered  the  opinion  of  the- 
court: 

The  parties,  by  their  agreement  indorsed  oi» 
the  contract  of  March  2, 1882,  in  terms  annulled 
that  contract,  and  declared  that  it  should  be  of 
no  further  effect.  The  claim  that  the  annul- 
ment of  the  contract  did  not  discharge  Garri- 
son's obligation  under  the  original  contract  Vy 
pay  his  proportion  of  expenditures  made  by 
the  plaintiffs  for  the  construction  of  the  Pitts- 
burgh, Youngstown  &  Chicago  Railroad,  be- 
tween the  date  of  the  contract  and  its  annul- 
ment, depends  on  the  intention  to  be  deduced 
from  the  agreement  of  annulment,  construed 
in  light  of  the  attending  circumstances.  Where- 
a  contract  is  rescinded  while  in  course  of  per- 
formance, any  claim  in  respect  of  performance^ 
or  of  what  has  been  paid  or  received  thereon^ 
wiU  ordinarily  "be  referred  to  the  agreement 
of  rescission;  and,  in  general,  no  such  clain> 
can  be  made,  unless  expressly  or  impliedly  re- 
served upon  the  rescission."  Leake,  Cont.  788^ 
and  cases  cited. 

The  agreement  annulling  the  original  coin 
tract  recites  that  that  contract  had  been  "su- 
perseded by  agreements  and  arrangements- 
made  in  lieu  thereof,"  embodied  in  Garrison's 
letter  of  November  6,  1882,  and  the  several 
contracts  executed  bj[  the  parties  to  that  con- 
tract, and  others  bearing  date  October  25, 1882. 
In  construing  the  scope  of  the  agreement  an- 
nulling the  original  contract,  the  letter  and  the- 
contracts  of  October  25, 1882,  are  to  be  deemed 
incorporated  into  the  agreement.  Construing 
these  several  writings  together,  they  plainly 
show  that  the  parties  intended  that  Garrisoi^ 
should  be  discharged  from  all  liability  under 
his  contract  of  Mtutdi  2,  1882,  for  any  expendi- 
tures theretofore  made  or  thereafter  to  be  made,, 
in  constructing  the  line  between  Pittsburgh  and 
Newcastle  Junction.  The  letter  was  written  af- 
ter Garrison  had  received  the  contracts  dated 
October  25,  1882,  for  execution,  and  declares 
that  he  will  sign  them  on  the  condition  and  un- 
derstanding that  he  is  not  to  pay  anything  more 
than  Mr.  Humphrey's  company  pays,  under  the- 
plaintifi:'s  agreement  with  him  of  April  13. 1882^ 
"that  is,  $150,000,  and  one  fourth^^f  the  cost 
of  the  road  to  Newcastle  Junction  after  that 
date." 

The  agreement  with  Mr.  Humphrey  of  April 
18,  1882,  provided  for  the  construction  of  the- 
part  of  the  line  of  the  Pittsburgh,  Youngstown 
&  Chicago  Railroad  between  Newcastle  Junc- 
tion and  Akron,  by  a  new  corporation  to  bo 
formed,  and  that  Humphrey  should  pay  the- 
plaintlffs  $150,000  for  expenditures  incurred 
and  rights  acquired  on  that  branch  of  the  road 
prior  to  the  making  of  the  contract,  and  also 
one  fourth  of  sdl  expenditures  thereafter  made 
in  its  completion.  The  letter  goes  on  to  state 
that  the  agreement  with  Mr.  Humphrey  was 
made  ''after  consulting  with  me;  and,  as  it  in- 
sured my  road  [Wheeling  &  Lake  Erie  Rail- 
road] a  fine  to  Pittsburgh,  I  was  ready  to  assent 
to  it,  in  place  of  the  agreement  of  the  2d  of 
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March;  and  vou  know  I  have  so  considered  It 
siDce,  and  that  I  was  owner  of  one  fourth 
of  the  new  company,  all  previous  agreements 
between  us  being  superseded.  I  do  not  want 
any  interest  in  the  road  from  Newcastle  Junc- 
tion to  Pittsburgh.  I  will  pav  whatever  Mr. 
Humphrey's  company  has  paid  on  the  agree- 
ment of  the  18th  of  April." 

The  clear  import  of  the  proposition  of  Mr. 
Garrison  in  his  letter  is  that  he  would  sign  the 
contracts  of  October  25,  1882,  provided  he 
should  be  placed  in  the  same  position  in  respect 
to  the  enterprise  as  that  occupied  by  the  com- 
pany represented  by  Mr.  Humphrey,  and  be 
relieved  from  all  interest  in,  or  obligation  to 
contribute  to  the  construction  of,  the  part  of 
tbe  Pittsburgh,  Youngstown  &  Chicago  Rail- 
road between  Pittsburgh  and  Newcastle  Junc- 
tion. Garrison  thereafter  executed  the  con- 
tracts of  October  25.  1882,  relating  to  the  con- 
struction of  the  roaa  between  Newcastle  Junc- 
tion and  Akron,  whereby  he  assumed  other 
and  different  obligations  from  those  he  had  as- 
sumed by  his  contract  with  the  plaintiffs  of 
March  2,  1882. 

The  main  claim  in  the  action  is  to  recover 
from  Garrison's  estate,  under  the  contract  of 
March  2,  1882,  for  a  share  of  expenditures 
made  by  the  plaintiffs  in  tbe  construction  of 
the  part  of  the  Pittsburgh,  Youngstown  & 
Chicago  Railroad  between  Jrittsburgh  and  New- 
castle Junction  after  the  date  of  that  contract, 
and  before  the  execution  of  the  annulment 
agreement.  The  agreement  annulling  the  prior 
contract  is  supported  by  an  adequate  consider- 
ation. The  new  obligation  which  Garrison  as- 
sumed under  the  contracts  of  October  25, 1882, 
was  alone  a  sufficient  consideration.  Memphis 
V.  Brawn,  87 D.  B.  20  Wall.  289  [22 L.  ed.  264]. 

There  was  a  consideration  also,  in  the  mutual 
agreement  of  the  parties  to  the  prior  contract, 
wnich  was  still  executory,  although  in  the 
course  of  performance,  to  discharge  each  other 
from  reciprocal  obligations  thereunder,  and  to 
substitute  a  new  and  different  agreement  in 
place  thereof. 

The  contract  of  March  2,  1882,  is  sealed, 
while  the  agreement  annulling  it  is  unsealed. 
Upon  this  fact  the  plaintiffs  make  a  point, 
founded  on  the  doctrine  of  the  common  law 
that  a  contract  under  seal  cannot  be  dissolved 
by  anew  parol  executory  agreement,  although 
supported  by  a  good  and  valuable  considera- 
tion; '  'f  or,''^as  is  said,  •  'every  contract  or  agree- 
mcnt  ought  to  be  dissolved  by  matter  of  as 
high  a  nature  as  the  first  deed."  Oountesi  of 
Hutland!8  Case,  5  Coke,  26  b. 

The  application  of  this,  rule  often  produced 
f^reat  inconvenience  and  injustice;  and  the  rule 
Itself  has  been  overlaid  with  distinctions,  in- 
vented by  the  Judges  of  the  common-law  courts 
to  escape  or  mitigate  its  rigor  in  particular 
cases.  But  in  equity  the  form  of  the  new 
agreement  was  not  regarded;  and,  under  the 
recent  blending  of  the  jurisdiction  of  law  and 
equity,  and  the  right  given  by  the  modem  rules 
of  procedure  in  this  country  and  in  England  to 
interpose  equitable  defenses  in  legal  actions, 
the  common-law  rule  has  lost  much  of  its  form- 
er importance.  A  recent  English  writer,  re- 
ferring to  the  effect  of  the  common -law  Pro- 
cedure Acts  in  England,  says:  "The  ancient 
technical  rule  of  the  common  law,  that  a  con- 
6L.R.A. 


tract  under  seal  cannot  be  varied  or  discharged 
by  a  parol  agreement,  is  thus  practically  super- 
seded."   Leake,  Cont  §  802. 

Courts  of  equity  often  interfered  by  injuno- 
tion  to  restrain  proceedings  at  law  to  enforce 
Judgments,  covenants  or  obligations  equitably 
discnarged  by  transactions  of  which  courts  at 
law  had  no  cognizance.  See  2  Story,  Eq.  Jur. 
§  1578. 

It  is  a  necessarv  consequence  of  our  changed 
system  of  procedure  that  whatever  formerly 
would  have  constituted  a  good  ground  in  equi- 
ty for  restraining  the  enforcement  of  a  contract 
or  decreeing  its  discharge  will  now  constitute 
a  good  ecjuitablc  defense  to  an  action  on  the 
contract  itself.  It  was  one  of  the  subtle  dis- 
tinctions of  the  common  law,  as  to  the  discharge 
of  covenants  by  matter  in  pais,  that,  although 
a  specialty  before  breach  could  not  be  ais> 
charged  by  a  parol  agreement,  although  found- 
ed on  a  good  consideration,  nor  even  oy  an  ac- 
cord and  satisfaction,  vet,  after  breach,  the 
damages,  if  unliquidated,  could  be  discharged 
by  an  executed  parol  agreement,  because,  as 
was  said,  in  the  latter  case  the  cause  of  action 
is  founded,  "not  merely  on  the  deed,  but  on 
the  deed  and  the  subsequent  wrong."  Broom, 
Legal  Maxims,  848,  and  cases  cited. 

The  absurd  results  to  which  the  common-law 
doctrine  sometimes  led  is  illustrated  by  the  case 
of  dpence  v.  Beaky,  8  Exch.  668,  in  which  it 
was  held  that  a  plea  to  an  action  on  covenant 
for  the  payment  of  a  sum  certain,  that,  before 
breach,  defendant  satisfied  the  covenant  by  the 
delivery  to  and  acceptance  by  the  plaintiff  of 

S)ods,  machinery,  etc.,  in  satisfaction,  was  bad, 
artin,  B,,  saying:  "I  am  sorry  that  I  am 
compelled  to  agree  in  holding  that  the  plea  ia 
bad.  It  is  difficult  to  see  the  correctness  of  the 
reasons  upon  which  tbe  rule  is  founded." 

1  suppose  there  can  be  no  doubt  that  the  foot 
presented  by  the  plea  in  the  case  of  Spenee  v. 
Meaky  would  have  constituted  a  good  ground 
for  relief  in  equity.  The  technical  distinction 
between  a  satisfaction  before  or  after  breach 
seems  to  have  been  disregarded  in  this  State, 
and  a  new  agreement  by  parol,  followed  by  ac- 
tual performance  of  the  substituted  agreement, 
whether  made  and  executed  before  or  after 
breach,  is  treated  as  a  good  accord  and  satis- 
faction of  the  covenant  Fleming  v.  Gilbert,  & 
Johns.  580;  LattimoreY.  Edrsen^  14  Johns.  880; 
Dearborn  v.  Cross,  7  Cow.  48;  AUen  v.  Juguish 
(Cowan,  J.),  21  Wend.  683. 

So,  also,  a  new  agreement,  although  without 
performance,  if  based  on  a  good  consideration, 
will  be  a  satisfaction,  if  '  accepted  as  such. 
Kromer  v.  Heim,  76  N.  T.  574,  and  cases  cited. 

In  the  present  case,  it  may  be  Justly  said 
that  when  the  agreement  annulling  the  con- 
tract of  March  2,  1882,  was  executed  there  had 
been  no  breach  by  Garrison  of  his  covenant 
therein,  as  he  had  not  been  called  upon  by  the 
plaintiffs  to  pa^  his  share  of  the  construction 
account.  But  it  was  the  plain  intention  of  the 
parties  that  the  new  arrangement  then  entered 
into  should  be  a  substitute  for  the  liability  of 
Garrison,  present  and  prospective,  under  the 
contract  of  March  2,  1882.  The  transaction 
constituted  a  new  agreement  in  satisfaction  of 
the  prior  covenant,  and  was  accepted  as  such. 
Moreover,  it  admitted  by  the  reply  that  the 
contracts  of  October  26, 1882,  were  carried  out 
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It  is  A  case,  therefore,  of  an  executory  parol 
'Contract,  made  in  substitution  of  the  prior 
«ea1ed  contract,  afterwards  fulljr  executed, 
which  clearly,  under  the  authorities  in  this 
State,  discharged  the  prior  contract. 

In  respect  to  the  claim  to  recover  interest 
<dnring  the  time  the  payment  of  the  |150,000 
was  delayed,  it  is  a  sufficient  answer  that  the 
•complaint  admits  that  the  principal  sum  was 
fully  paid  prior  to  September  13,  1882.    The 


claim  for  interest  did  not  survive,  there  being 
no  special  circumstances  to  take  the  case  out  ol 
the  general  rule.  CuUer  v.  N&w  Ycrk^  92  N.  Y. 
166,  and  cases  cited. 

We  are  of  opinion  that  the  facts  admitted  In 
the  pleadings  disclose  that  there  was  no  right 
of  action,  and  that  the  complaint,  for  this  rea- 
son, was  properly  dismissed. 

The  judgment  ehotUd  thertfcre  he  a^priMd. 

All  concur. 
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William  McKENDRY  et  al,,  Ptffs,  in  Krr., 

jnizabeth  J.  HcEENDRY,  by  Next  Friend. 
( Pa. ) 

1.  An  equitable  ejectment  action  by  the 
wi£»  In  the  name  of  her  next  friend  may  be 
maintained  In  Pennsylvania  airainat  her  husband, 
from  whom  she  is  at  the  time  separated,  under 
Che  Acts  of  1848  and  1856,  giving  her  the  right  to  a 
separate  estate  and  to  maintain  actions  therefor, 
where  the  properi:y  is  not  occupied  by  them  as  a 
home,  and  the  husband^  possession  is  inconsist- 
ent with  such  occupation. 

IB.  Whether  the  character  of  the  occa- 
pation  by  a  husband  of  his  wife's  real 
property  was  consistent  with  an  agreement  to 
make  it  weir  home  is  a  question  for  the  Jury, 


where  he,  while  living  apart  from  her,  has  taken 
another  family  into  the  house. 

(January  d,  1890.) 

ERROR  to  the  Court  of  Common  Pleas,  No. 
1,  of  Allegheny  County  to  review  a  judge- 
ment hi  favor  of  plaintiff  in  an  action  of  eject- 
ment.   Affirmed. 

William  and  Elizabeth  J.  McEendry  were 
married  in  1885.  The  wife  was  the  owner  of 
a  tract  of  land  under  a  devise  from  her  father. 
She  notified  the  tenant  in  possession  thereof  to 
surrender  possession  on  April  1,  1886.  Mr. 
and  Mrs.  McEendry  then  made  arrangements 
to  llTe  upon  this  land  as  their  home,  and  made 
some  preparations  to  do  so.  Before  possession 
was  taken  under  that  arrangement  aifferences 


190TB.— JTiMband  onA  wife;  actUme  hetween^  unOer 
modern  8tatiAtM;  ejectment. 

A  married  woman  may  maintain  ejectment 
against  her  husband  for  her  separate  real  estate, 
where  statutes  gii^e  her  the  right  to  control  and 
manage  her  separate  property,  and  to  bring  suits 
-concerning  it.  Crater  v.  Crater,  118  Ind.  681;  Wood 
y.  Wood,  83  M.  Y.  G75;  Minler  v.  Minier,  4  Lans.  421, 
^cverruUno  Gould  v.  Oould«  S9  How.  Pr.  410. 

Actions  generaOy. 

A  wife  cannot,  during  marriage,  sue  her  husband 
^except  as  authorized  by  statute.  Heyob  v.  Her 
Husband,  18  La.  Ann.  41;  Moore  v.  Moore,  Id.  (08. 

A  statute  giving  a  married  woman  the  right  to 
«ue  and  be  sued  as  if  unmarried  does  not  authorize 
actions  between  her  and  her  husband.  Smith  v. 
Gorman,  41  Me.  405;  Hobbs  y.  Hobbe,  70  Me.  881; 
-Crowtber  y.  Crowther.  56  Me.  868;  but  see  other 
oases  following. 

The  Inyalidity  of  a  formal  marriage  not  Judicially 
declared  null,  does  not  give  the  wife  the  right  to 
«ue  the  husband  (1848).  Griffith  v.  Smith,  1  Pa.  L. 
J.  479. 

A  married  woman  cannot,  under  the  nUnois 
Statutes,  sue  her  husband  at  law  except  for  her 
separate  property.  She  cannot  sustain  a  scf.  fa, 
against  him  to  compel  payment  of  alimony  (1875). 
'Chestnut  v.  CJhestnut,  77  lU.  816. 

A  husband  may  confess  judgment  in  favor  of  his 
wife  without  intervention  of  a  trustee.  Bose  v. 
Latsbaw,  90  Pa.  238;  Lahr's  App.  Id.  607.  Contra^ 
Oountz  V.  Markling,  80  Ark.  17. 

A  wife  who  is  tenant  in  common  with  her  huB- 
t»nd  may  bring  suit  for  partition.  Moore  v.  Moore, 
47  N.  Y.  407. 

A  wife  can  obtain  a  money  Judgment  against  her 
husband  only  when  she  claims  a  separation  of 
property  and  dissolution  of  the  community.  Vre- 
denburgh  v.  Behan,  32  La.  Ann.  475. 

Demand  of  paraphernal  property  by  the  wife 
«L,  R.  A. 


under  La.  Code,  arts.  2887, 2801,  may  indude  resti- 
tution of  proceeds  of  that  sold  by  the  husband,  al- 
though dissolution  of  the  community  is  not  de» 
manded.   Joly  t.  Weber,  85  La.  Ann.  808. 

A  man  may  sue  his  wife  in  her  executorial  oa* 
padty  for  a  debt  due  him  from  the  testator.  Alex- 
ander V.  Alexander,  12  La.  Ann.  688. 

A  married  woman  nmy  summon  her  husband  as 
trustee  for  debtor,  at  least  where  the  husband  him- 
self does  not  raise  the  objection  of  her  coverture. 
Tunks  V.  Grover,  67  Me.  687. 

An  independent  suit  to  enforce  a  trust  in  or  lien 
upon  property  purchased  by  the  husband  and  con- 
veyed to  the  wife  cannot  be  maintained  by  him 
pending  a  suit  for  divorce.  Bose  v.  Bose,  98  Ind. 
179. 

A  wife  cannot  sue  her  husband  without  a  pro^ 
chefn  ami.  Ward  v.  Ward,  2  Dev.  Eq.  (N.  C.)  6(^ 
Thomas  v.  Thomas,  18  JSarb.  149;  Colt  v.  (}oit,  6  How. 
Pr.53. 

The  New  York  decisions  were  made  under 
Code  Proc.,  fl  114,  authorizing  her  to  **8ue  or  be  sued 
alone."  The  present  Code  of  (yivil  Procedure,  fl  460, 
says  she  may  sue  **as  if  she  was  single." 

A  wife  cannot  sue  her  husband  in  forma  pauperis. 
Ward  V.  Ward,  supra. 

Whether  she  shall  give  security  for  costs  is  In  the 
discretion  of  the  court  (1854).  Thomas  v.  Thomaa» 
18  Barb.  148. 

.  A  wife  may  sue  to  set  aside  a  fraudulent  convey- 
ance made  by  her  husband  to  evade  a  decree  for 
alimony.   Kamp  v.  Kamp,  46  How.  Pr.  143. 

On  oontraets, 

A  husband  may  sue  his  wife  for  money  loaned  to 
her  for  use  in  her  separate  business  on  her  express 
promise  to  repay  it.    Harrell  v.  Harreli,  117  Ind.  9L 

A  husband  cannot  sue  his  wife  for  services  ren- 
dered her  while  they  were  living  together.  Per- 
kins V.  Perkins,  7  Lans.  19, 82  Barb.  68L 

After  divorce  he  may  sue  her  for  moneys  ad- 


See  also  40  L.  R.  A.  757;  42  L.  R.   A.  105. 
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tirose  between  tbem  and  tbey  separated.  She 
subsequently  rented  tbe  property,  but  the  hus- 
band got  possession  of  the  ke^  and  took  actual 
.p06ses»ion  of  the  premises  talung  with  him  the 
family  of  one  John  Fessler. 

Mrs.  McEendry  thereupon  brought  this  ac- 
tion against  her  husband  and  Fessler  to  recover 
•possession  of  the  premises. 

At  the  trial  defendants  requested  the  court 
4o  charge  the  loiy  that  plaintiff  could  not 
onaintain  the  action.  This  request  was  refused. 
<Fir8t  assignment  of  error.) 

The  defendants  offered  to  introduce  in  evi- 
•dence  an  exemplification  of  the  record  of  a  pro- 
ceeding in  which  one  Jerome  Prosser  was  con- 
victed of  adultery  with  Mrs.  McKendry,  for 
the  purpose  of  showing  that  she  was  the  cause 
•of  the  trouble  in  the  McEendry  family.  This 
•offer  was  refused  and  (he  refusal  beatme  the 
basis  of  the  tifth  and  sixth  assignments  of 
-error. 

Further  facts  appear  in  the  opinion. 

Mestfn,  Robb  4k  Fitssimmons,  for  plain- 
«iiffs  in  error: 

Under  the  provisions  of  the  Acts  of  1848 
and  1856,  the  wife  could  not  oust  the  husband, 
by  an  action  of  ejectment,  from  a  home  they 
had  mutually  agreed  to  make  and  live  hi,  the 
«ame  having  been  made  desolate  by  her  wanton 
«nd  unlawful  acts. 

RiUer  v.  Bitter,  81  Pa.  896;  PetUt  y.  IDreUt, 
Z^  Pa.  118;  Boar  ▼.  Am,  22  Pa.  884;  Mandar- 


haehy.  Moek,2d  Pa.  48;  MiOer  y.  MiOer,  44 
Pa.  170;  May  y.  May,  62  Pa.  206;  Husbands, 
Riffhts  of  Married  Women,  p.  86. 

She  could  bring  an  action  only  in  case  of 
conduct  on  his  part  which  would  entitle  her 
to  a  diyorce. 

Butler  y.  BuU&r,  1  Pftrs.  faniOordan  y.  Oar- 
don,  48  Pa.  888;  Bichardt  y.  Bichards,  87  Pa. 
227,  1  Grant,  889;  mhbaeh  y.  EMaeh,  28  Pa. 
848;  Waring  y.  Waring,  2  Phill.  182;  Groves' 
App,  87  Pa.  448;  Miles  y.  MUes,  76  Pa.  857- 
Jones  y.  Jones,  66  Pa.  494;  if^y.  Map,  62  Pa. 
2M;  Bealor  Y.  Hahn,  9  OeaL  Bep.  599, 117  Pa. 
172. 

A  woman  married  cannot  be  able  to  control 
and  enjoy  her  property  as  if  she  were  sole, 
without  leaving  her  at  liberty  practicaUy  to 
annul  the  marriage  tie  at  pleasure. 

OoleY.  Van  Riper,  44  111.  68. 

Messrs.  A.  BUbkeley  and  A.  !!•  Blake- 
ley  for  defendant  in  enor. 

PazsoBy  Ch,  J,,  delivered  [the  opinion  of 
the  court: 

The  first  specification  of  error  presents  the 
question  whether  the  plaintiff  can  maintain 
this  action  against  the  defendants,  one  of  wbom 
is  her  husband.  It  was  an  action  of  ejectment 
brought  in  the  court  below,  to  recover  the  pos- 
session of  certain  real  estate,  admittedly  the 
separate  property  of  the  wife.  It  is  clear  she 
could  not  sustain  such  suit  at  common  law. 


▼snoed  to  pay  off  a  mortgage  and  to  make  valuable 
improvements  on  her  premises  at  her  request  dur- 
ing coverture.    Blake  v.  Blake,  64  Me.  177. 

A  divorced  wife  cannot  sue  ber  former  husband 
At  law  upon  an  Implied  contract  arising  during 
Hwverture.   Plttman  v.  Pittman,  4  Or.  28S. 

A  divorced  woman  can  maintain  an  action 
.against  ber  former  husband  for  serylcee  performed 
l)efore  their  marriage.  Garlton  v.  Carlton,  12  Me. 
115. 89  Am.  Rep.  807. 

Specific  performance  may  be  decreed  of  a  con- 
tract to  convey  to  a  wife  premises  bought,  largely 
improved  by  money  loaned  by  her  for  that  pur- 
pose.   Hixon  V.  Cuppy,  88  Ind.  210. 

A  married  woman  cannot,  by  her  next  friend, 
maintain  an  action  of  debt  against  her  husband 
^during  coverture,  under  Fa.  Act  1848.  Bitter  v. 
aitter,  31  Pa.  886. 

Covenant  will  not  lie  under  the  Fa.  Act  of  1866,  by 
.SL  Wife  in  the  name  of  her  next  friend,  against  her 
liusband.  for  waste  permitted  by  him  on  land  con- 
veyed to  him  by  ber  for  life  by  antenuptial  con- 
tract, although  they  have  separated.  Miller  y. 
Miller,  44  Pa.  170. 

A  wife  can  sue  her  husband  upon  a  note  execut- 
ed by  him  in  her  favor  before  marriage  (Wilson  v. 
Wilson,  36  Cal.  447);  also  where  the  note  was  made 
<iuring  coverture.  May  v.  May,  9  Neb.  16:  Greer  v. 
Oreer,  24  Kan.  lOL  Contra^  Roseberry  v.  Boseberry, 
27  W.  Va.  758;  Crowther  v.  Crowthor,  66  Me.  858. 

And  she  may  maintain  suit  against  him  on  a  note 
.  ^ven  her  in  consideration  of  marriage.  Wright 
V.Wright,  54  N.Y.  487. 

A  wife  may  sue  on  a  note  which  was  given  to 
settle  a  suit  brought  by  her  for  divorce,  where,  af- 
ter returning  to  her  husband  and  living  with  him 
eeveral  yea^^  she  has  again  left  him  and  the  note 
lias  been  assigned  to  her.  Adams  y.  Adams,  24 
Bun,  401. 

Suits  aoairut  firm  to  toMeh  husband  hekmos, 

A  wife  may  sue  a  firm  of  which  her  husband  Is  a 
t  member  (he  Joining  with  her  m  obedience  to  stat- 
^L.R.  A. 


ute)  on  a  claim  arising  out  of  her  separate  estate. 
Alexander  y.  Alexander  (Va.)  1  L.  B.  A.  126;  Ben- 
son V.  Morgan,  60  Mich.  77;  Osbom  v.  Osbom,  86 
Mich.  48;  Moore  y.  £V)ote,  84  Mich.  448.  Contra^ 
Kuti*8  App.  40  Fa.  90  (under  Pa.  Act  1848). 

But  with  her  husband*8  consent  she  may  sue  a 
firm  of  which  he  is  a  member  on  a  contract  of  lease 
of  her  separate  real  estate.  Freller  y.  Kear,  8  L.  B. 
A.  889, 126  Fa.  47a 

She  may  recover  of  a  firm  to  which  her  husband 
belongs  for  money  loaned  to  him  for  use  In  the 
flrm*s  buslnees.    Devln  v.  Devln,  17  flow.  Pr.  614. 

She  may  sue  a  firm  of  which  he  is  a  member  for 
services  to  the  firm.  Adams  y.  Curtis,  4  Lans.  164. 
Oontra,  Bdwards  v.  Stevens,  8  Allen,  816. 

Torts. 

Neither  husband  nor  wife  can  soe  the  other  for  a 
tort  during  coverture.  Peters  v.  Peters,  42  Iowa, 
182. 

A  wife  cannot  sue  her  husband  for  slander  (Free- 
thy  y.  Freethy,  42  Barb.  641);  nor  for  assault  and 
battery  during  coverture  (Longendyke  v.  Longen- 
dyke,  44  Barb.  866;  Schultz  v.  Schultz,  89  N.  7.  644), 
even  if  suit  is  brought  after  divorce.  Abbott  v. 
Abbott,  67  Me.  804. 

He  may  sue  her  for  property  seised  and  oanied 
away  by  her.    Berdell  v.  Parkhurst,  10  Hun,  868. 

A  wife  living  apart  from  her  husband  can  main- 
tain replevin  against  him  for  her  individual  prop- 
erty. White  V.  White,  58  Mich.  646;  Howland  v. 
Howland,  20  Hun,  472.  Contra,  Hobbs  y.  Hohba,  TO 
Me.  883. 

A  wife  may  sue  her  husband  for  money  ooufiU 
ed  by  him.   Whitney  v.  Whitney,  48  Barb.  nfi. 

The  remedy  of  a  married  woman  for  injury  to 
her  property  by  her  husband  is  now  at  law  under 
Illinois  Statutes.    Carlson  v.  Larison,  9  HL  App.  27. 

A  wife  deserted  by  her  husband  may  attach  his 
property,  although  he  is  not  a  seafaring  man  nor 
she  a  feme  soU  trader*  Bohrman  y«  Bohrman,  IS 
Pbila.88QL 


S06 


PSZCNSYLYAKIA  SUFREMB  Ck>17BT. 


Jak.,. 


Oan  slie  do  so  bj  force  of  any  Act  of  Assembly? 
We  throw  out  of  the  case  the  Act  approved 
June  8,  1887  (Pub.  Laws,  332),  relating  to  hus- 
band and  wife,  for  the  reason  that  this  suit  was 
commenced  before  its  passage.  The  rights  of 
the  parties  must  be  measured  by  the  law  as  it 
stood  on  the  day  when  the  writ  issued. 

Without  going  into  tedious  detail  in  regard  to 
the  legislation  affecting  the  property  rights  of 
married  women,  the  sixth  section  of  the  Act  of 
April  11,  1848  (Pub.  Laws,  536),  secures  to 
them  the  full  use  and  enjoyment  of  their  prop 
crty  of  every  description,  whether  real,  per- 
sonal or  mixed,  as  fully  after  marriacre  as  be- 
fore; it  is  not  liable  for  her  husband's  debts, 
nor  can  he  mortgage  or  incumber  it.  There 
are  various  other  provisions  in  subsequent  Acts 
of  Assembly  relating  to  the  separate  earnings 
of  the  wife  her  right  to  be  declared  a  femt 
sole  trader,  etc.,  which  it  is  not  necessary  to 
refer  to  in  detail.  Then  comes  the  Act  of  April 
11,  1856  (Pub.  Laws,  316),  the  third  section  of 
which  provides  that  "  whensoever  any  husband 
shall  have  deserted  or  separated  himself  from 
his  wife,  or  neglected  or  refused  to  support  her, 
or  she  shaU  have  been  divorced  from  his  bed 
and  board,  it  shall  be  lawful  for  her  to  protect 
her  reputation  by  an  action  for  slander  or  libel; 
and  she  shall  also  have  the  right,  by  action,  to 
recover  her  separate  earnings  or  property:  Pro- 
vided, That  if  her  husband  be  the  defendant, 
the  action  shall  be  in  the  name  of  a  next  friend." 
The  plaintiff  contends  that  her  suit  can  be  sus- 
tained under  this  last  Act. 

The  Act  of  1848,  which  secures  to  a  married 
woman  the  use  and  enjoyment  of  her  separate 
estate,  contains  no  provision  by  which  her 
rights  thereto  can  be  enforced  against  her  hus- 
band. It  may  very  well  be  that  a  common- 
law  action  could  not  be  maintained  against  him 
for  that  purpose.  The  Act  having  given  the 
riffht,  there  must  be  a  remedy  to  enforce  it, 
otherwise  it  would  fail  of  its  purpose  in  part, 
at  least.  If  a  husband  were  to  deprive  his  wife 
of  the  use  and  enjoyment  of  her  separate  es- 
tate, it  would  be  an  act  contrary  to  law  and 
prejudicial  to  her  interests,  and  we  have  no 
doubt  a  court  of  equity  could  interfere  to  re- 
strain such  action. 

Many  such  questions  may  arise  as  to  what 
would  constitute  an  interference  by  the  hus- 
band with  the  separate  property  of  the  wife. 
If  they  are  living  together  on  her  property,  her 
right  to  eject  him  therefrom  arbitrarily  may 
well  be  questioned.  The  home  of  the  husband 
is  the  home  of  the  wife,  and  the  home  of  the 
wife  must  necessarily  be  the  home  of  the  hus- 
band, if  he  chooses  to  avail  himself  of  it;  other- 
wise all  unity  of  person  between  them  would 
be  destroyed,  which  we  do  not  think  was  in- 
tended b^  the  Act  of  1848.  But  if  the  husband 
desert  his  wife  we  do  not  think  he  can  take 
possession  of  her  real  estate  and  hold  ii  as 
against  herself  and  her  tenants. 

Upon  the  trial  of  the  cause  below  the  learned 
Judge  submitted  to  the  jury  the  question 
whether  this  husband  and  wife  took  possession 
of  the  property  in  dispute  under  an  agreement 
6L.R.A. 


or  arrangement  between  them  that  they  were 
to  make  it  their  home;  and  instructed  thenfc 
that  if  the  possession  was  taken  in  pursuance 
of  such  an  arrangement  the  plaintiff  could  not 
recover.  This  clearly  appears  from  that  por> 
tion  of  the  charge  embraced  in  the  third  speci- 
fication. ''It  is  a  question,"  said  the  leamecl 
judge,  "you  will  consider,  whether  that  pos- 
session was  in  pursuance  of  this  arrangement 
made  with  his  wife,  or  whether  it  was  incon- 
sistent  with  that' arrangement.    If  it  was  iik 

gursuance  of  that  arrangement,  she  would  not 
e  entitled  to  recover:  but  if  it  was  inconsistent 
with  that  arrangement  (and  it  is  for  you  to  sa^ 
whether  or  not  the  bringing  of  a  family  into  a 
three-roomed  house  is  inconsistent  with  ht» 
possession  in  pursuance  of  that  arrangement> 
she  would  be  entitled  to  recover.  He  must 
not  only  have  taken  possession,  but  he  must 
retain  it  in  pursuance  of  that  agreement." 

We  fail  to  discover  error  in  this  instruction. 
The  whole  matter  of  the  unhappy  difficulties 
between  these  parties,  and  the  facts  which  led 
up  to  the  occupation  of  the  premises  were  be- 
fore the  jury,  and  they  have  found  that  the 
lof  tl ■ 


u  or  the  husband  was  inconsistent  with 
the  alleged  agreement.  With  this  fact  found 
against  them,  the  only  point  left  the  defendants 
is  the  question  whether  the  action  of  ejectment 
can  be  maintained.  As  before  intimated,  we 
think  a  bill  in  equity  would  lie  against  the  hus- 
band at  the  suit  of  the  wife  to  protect  her  m 
the  enjoyment  of  her  separate  estate,  independ* 
ently  of  the  Act  of  1856.  As  before  observed, 
it  is  an  act  contrary  to  law  and  prejudicial  to 
the  interests  of  the  wife  for  a  husband  to  de- 
prive her  of  the  possession  and  enjoyment  of 
her  separate  estate,  and  as  there  is  no  remedy  at 
law  provided  for  such  case  we  have  no  doubt 
that  the  jurisdiction  of  equity  would  attach 
under  the  Act  of  1836,  conferring  equity  pow* 
ers  upon  the  courts.  The  action  of  ejectment  . 
is  often  a  substitute  for  a  bill  in  equity,  and  we 
have  in  our  practice  what  is  known  as  ao 
equitable  ejectment.  It  is  used  constantly  to 
enforce  specific  performance  of  contracts  for 
the  sale  of  real  estate,  and  in  some  other  in- 
stances. It  is  a  convenient  and  plastic  remedy, 
and  more  speedy  than  a  bill  in  equity.  The 
learned  judge  below  treated  this  suit  throughout 
as  an  equitable  ejectment,  and,  while  it  is  not  so 
technically,  we  see  no  objection  to  regarding  it 
as  substantially  such  a  proceeding.  If  it  were* 
necessary  to  frame  a  new  writ  to  meet  the  exi- 
gencies of  this  case,  we  have  ample  power  to 
do  so  under  the  third  section  or  the  Act  of 
June  16,  1836  (Pub.  Laws,  785).  It  is  not 
needed  that  we  should  frame  anew  writ  where 
we  have  one  already  in  .xistence  which  will 
accomplish  all  that  is  needed.  Regarding  thi» 
action  as  a  substitute  for  a  bill  in  equity,  we  are 
of  opinion  that  it  can  be  sustained. 

There  is  no  merit  In  the  fifth  and  sixth  sped* 
flcations.  The  record  referred  to  was  properly^ 
excluded.  The  plaintiff  was  not  a  party  to^ 
that  proceeding,  and  it  cannot  be  given  in  evi- 
dence to  affect  her. 

Judgment  ajff^rmed. 
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CITY  OF  FAYETTEVILLE.  AppL, 

James  CARTER. 
(....Ark.....) 

The  power  to  rei^ilate  the  eoHcltliig 
from  travelers  of  patronae^  Ibr 
hotels*  etc.,  conferred  upoD  munlolpal  corpo- 
rations by  fl  751,  Mansf.  Biff.,  erlTestbemtherlisht 
-to  charge  a  Uoense  fee  eufBdent  in  amountito 
•cover  expense  of  the  license  and  of  the  enforce- 
ment of  such  police  superintendence  as  maybe 
lawfully  exercised  lover  the  business;  and  unless 
the  contrary  appears  courts  will  presume  the 
4imount  fixed  upon  reasonable,  and  will  not  in- 
terfere with  the  discretion  exercised  in  flxin«r 
it  In  the  absence  of  evidence  a  fee  of  $12.50  will 
ooi-  be  held  unreasonable. 

(December  7, 188B.) 

APPEAL  by  plaintiff  from  a  JudgmeDt  of 
the  Circuit  Court  for  Washington  County 
in  favor  of  defendant  upon  appeal  from  May- 
or's Court  of  the  City  of  Fayetteville,  in  an 
action  to  recover  the  penalty  provided  for  vio- 
lation of  a  city  ordinance.    Reversed. 

The  case  sufficiently  appears  in  the  opinion. 

Mr.  C.  R«  Buckner,  for  appellant: 

The  license  fee  demanded  is  not  a  tax  upon 
«n  occupation,  but  a  compensation  for  issuing 
the  license,  for  keeping  the  necessary  record 
and  for  municipa]  supervision  over  the  busi- 
ness, and  the  sum  of  |12.50  per  annum  is  not 
excessive. 

Fart  Smith  v.  As^en,  48  Ark.  83,  and  cases 
there  cited. 

Mr,  J.  M.  Ganter  for  appellee. 

Battle  J.,  delivered  the  opinion  of  the 
court: 

Section  751,  Mansf.  Dig.,  provides  that  all 


municipal  corporations  shall  have  power  "to 
regulate  drumming  or  soliciting  persons  who 
arrive  on  trains  or  Otherwise,  for  hotels,  board- 
ing-houses, balh-houses  or  doctors,  and  to  li- 
cense such  drummers,  and  to  provide  that  each 
drummer  shall  wear  a  badge,  plainly  exposed 
to  view,  showing  for  whom  and  for  what  he  is 
drumming  or  soliciting  patronage,  and  to 
pumsh  by  fine  any  violation  "  of  such  provis- 
ion. 

In  pursuance  of  this  section,  the  councfl  of 
the  Citv  of  Fayetteville  passed  an  ordinance 
forbidding  all  persons  to  drum  or  solicit  pat- 
ronage from  persons,  who  arrive  on  trains  or 
otherwise,  for  any  hotel  or  boarding-bouse, 
without  having  first  obtained  a  license  to  do  so, 
and  paid  therdorthesum  of  $12.50,  and  mak- 
ing a  violation  thereof  an  offense  punishable  b^ 
fine.  In  a  prosecution  against  appellee,  this 
ordinance,  without  any  evidence  of  its  invalid- 
ity except  the  ordinance  itself,  was  held  void, 
because  the  (12.50  was  an  unreasonable  fee  for 
the  license. 

The  authority  of  a  municipal  corporation  to 
pass  an  ordinance  requiring  solicitors  of  pat- 
ronage for  hotels  and  boaroing-houses  to  take 
out  a  license,  and  pay  a  reasonable  fee  therefor, 
is  conceded  by  both  parties.  The  only  question 
presented  for  our  consideration  is.  Is  the  fee 
fixed  by  the  ordinance  in  question  reasonable? 

The  power  to  license  and  regulate,  granted 
by  the  Statute,  was  conferred  solely  for  police 
purposes,  and  municipal  corporations  have  no 
right  to  use  it  as  a  means  of  increasing  their 
revenues.  They  can  require  a  reasonable  fee 
to  be  paid  for  a  license.  The  amount  they 
have  a  right  to  demand  for  such  fee  depends 
upon  the  extent  and  expense  of  the  municipal 
supervision  made  necessary  by  the  business  in 
the  city  or  town  where  it  is  licensed.  A  fee 
sufficient  to  cover  the  expense  of  issuing  the 


Note  ^lAcense  of  oecuiNitfons  amd  priviUQed 
taacea, 

T^here  a  lioense  is  required  as  a  condition  prece- 
dent to  the  pursuit  of  an  occupation,  and  not  with 
reference  to  revenue,  the  provisions  of  the  Ctonstip 
tutionas  to  equality  and  uniformitv  in  taxation 
do  not  apply.  Addison  v.  Saulnier,  19  Cal.  80; 
Thomasson  v.  State,  16  Ind.  449;  New  Orleans  v. 
Turpin,  13  la.  Ann.  M;  Baker  v.  Cincinnati,  U  Ohio 
St  534. 

The  provisions  of  the  Constitution  as  to  equality 
mnd  uniformity  apply  to  property  alone,  and  not  to 
taxation  on  privileges  or  occupations.  Egyptian 
Levee  Co.  v.  Hardin,  S7  Ma  485;  Washington  v. 
State,  18  Arlc.  76S;  McGee  v.  Mathis,  fSi  Ark.  40; 
People  V.  Coleman,  i  GaL  46;  Bohler  v.  Schneider, 
49  Oa.  196;  Home  Ins.  Go.  v.  Augusta,  60  Oa.  680; 
Shiughter  v.  Com.  18  Qratt:  787:  Byre  v.  Jacob,  U 
Oratt  422:  Adams  v.  Somerville,  2  Head,  868;  Aula- 
aler  v.  Governor,  1  Tex.  866;  Texas  Banking  Ins. 
•Co.  V.  State.  42  Tex.  686;  Wiggins  Ferry  CO.  v.  Bast 
St.  Louis.  102  IlL  660;  Walker  v.  Springfield,  94  IlL 
864;  St.  Louis  v.  Green,  7  Mo.  App.  468;  Ez  parte 
Robinson,  12  Nev.  268;  Gatlln  v.  Tarboro,  78  N.  C. 
119:  Boyd  V.  Gtrardey,  28  La.  Ann.  717;  Walters  v, 
Duke,  81  La.  Aon.  668;  Western  U.  Tel.  Co.  v. 
Mayer.  28  Ohio  St.  537;  Glasgow  v.  Bowse,  43  Mo.  479. 
See  YoiiDg  v.  Henderson,  70  N.  0. 420. 

lliey  have  no  application  to  licenses.  People  v. 
Hartwell,  12  Mich.  606;  State  v.  Jones,  19  Ind.  886; 
«L.aA. 


Bishon  v.  Smith,  10  Iowa,  212;  State  v.  Orvis,  20  Wis. 
286. 

They  do  not  prohibit  indirect  taxation  by  way  of 
licenses  upon  particular  pursuits.  Such  ipdirect 
taxation  may  be  made  effectual  as  a  police  regula- 
tion. Anderson  v.  Kems  Drain  Co.  U  Ind.  109; 
Bright  V.  McCullough,  27  Ind.  223;  Ash  v.  People, 
U  Mich.  847;  Pleuler  v.  State,  11  Neb.  647. 

And  so  especially  when  the  lioense  required  is 
imposed  with  reference  to  the  purposes  of  police. 
Addison  V.  Saulnier,  19  Cal.  82;  Thomasson  v.  State, 
15  Ind.  449;  New  Orleans  v.  Turpin,  18  La.  Ann.  66; 
Baker  v.  Cincinnati,  11  Ohio  St.  584. 

As  a  police  regulation  the  price  of  licenses  may 
be  graduated  by  the  populousness  of  the  commu- 
nity in  which  the  privilege  is  to  be  exercised.  Ex 
parte  Marshall,  64  Ala.  266. 

The  usual  method  is  to  tax  peddlers  a  specific 
sum  by  the  year.  Wynne  v.  Wright,  1  Dev.  &  B. 
L.  19;  Cowies  v.  Brittain,  2  Hawks,  204;  Wilmington 
v.Koby,8Ized.L.25a 

A  fee  for  a  lioense  regulating  occupations  or 
business  should  be  limited  to  the  necessary  ex- 
pense of  the  regulation.  St.  Louis  v.  Boatmen*s 
Ins.  AT.  Co.  47  Mo.  160. 

License  fees  are  not  taxes,  but  prices  paid  f oi  the 
privilege  of  exercising  a  franchise.  Chaddook  v. 
Day,  4  L.  R.  A.  809, 75  Mich.  527. 

As  to  municipal  taxation  of  occupations,  see 
Eichmond  &  D.  R.  Co.  v.  Reidsville,  2  L.  B.  A.  28i» 
fwU,  2  Inters.  Com.  Bep.  416, 101 N.  a  404. 


See  also  28  L.  R.  A.  588;  29  L.  R.  A.  734;  46  L.  R.  A.  442. 
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As  the  attempt  to  oommit  suicide  is  the  only 
crime  involved  in  the  purpoee  and  act  of  a 
party  having  in  view  the  taking  his  own  life, 
ft  is  not  seen  how  there  can,  m  the  law,  be 
recognized  an  attempt  to  commit  the  crime; 
for  whatever  mav  be  done  with  the  intent  and 
purpose  of  suicide  is  involved  in  the  attempt 
to  do  it.  and  thus  constitutes  an  ingredient  of 
the  main  and  onlv  offense.  It  must,  for  the 
purpose  of  question  here,  be  assumed  that 
Darrow  had  the  purpose  of  taking  his  own 
life,  and  that  he  fully  accomplished  such  pur- 
pose. The  result  of  his  act,  influenced  by  such 
mtent,  then,  was  his  death.  By  the  act  of 
taking  his  own  life  he  violated  no  criminal  law, 
unless  the  attempt  to  do  it  mav'  be  distin- 
guished from  the  act  accomplished.  An  act  is 
characterized  by  the  purpose,  when  ascer- 
tained, of  the  party  doing  it,  or  by  its  result. 
H  the  act  fail  to  accomplish  its  purpose,  it  con- 
stitutes an  attempt;  but  if  the  result  of  it  is  the 
consummation  of  the  purpose,  the  act  is  not 
commonly  designated  as  an  attempt.  The 
common  acceptation  of  terms  used,  and  which 
do  not  necessarily  have  a  technical  meaning,  is 
entitled  to  some  consideration  in  the  construc- 
tion of  contracts,  where  the  intention  of  the 
parties  is  sought  for,  as  it  must  he,  in  the  lan- 
guage employed.  For  the  purpose  of  upBold- 
mg  the  contract  of  insurance,  its  provisions 
wfil  be  strictly  construed  as  against  the  in- 
surer. MeMiuier  v.  North  Am&rioa  Ina.  Go,  55 
KY.222:  IHUeberT.JBame  L.  In$.  Ob.  68  N. 
T.  356. 

When  its  terms  permit  more  than  one  con- 
struction, that  one  will  be  adopted  which  sup- 
ports its  validity  (Oayne  v.  Weaver,  84  N.  Y. 
886);  and  it  is  only  when  no  other  is  permissible 
hy  the  language  used  that  a  construction 
which  works  a  lorfeiture  wOl  be  given  to  such 
an  instrument  Hitchcock  v.  North  Western 
In$.  Co.  26  N.  Y.  69;  GHriffey  v.  New  York 
OenL  Im.  Go.  1  Cent.  Bep.  528, 100  N.  Y.  417. 

The  reason  assigned  for  such  rule  of  con- 
struction is  that  the  insurer  is  supposed  to  have 
chosen  thelansuage  to  express  the  terms  of  the 
contract;  and  it  has  become  a  rule  of  law  that, 
if  it  be  left  in  doubt  whether  words  of  the  con- 
tract "  were  used  in  an  enlarged  or  a  restricted 
sense,  other  things  beine  equal,  the  construc- 
tion will  be  adopted  which  is  most  benefidal  to 
the  promisee."  Bhiftnan  y.  JEItna  ifM.  Ch,  82 
N.  1.405,418. 

There  is  nothing  in  the  language  of  the  policy 
to  indicate  that  the  defendant  had  reason  to 
iappose  that  the   promisee  understood   that 


suicide  of  the  member  came  within  its  terms^ 
and  words  may  easily  have  been  employed  U>> 
embrace  it  with  in  a  condition,  if  it  had  lieen  iii>. 
the  contemplation  of  the  defendant  as  an  act  of 
forfeiture  of  the  claim  of  the  beneficiary  upon- 
the  contract  Inasmuch  as  suicide  is  not  a  vio- 
lation of  the  criminal  law,  the  words  do  not  nee* 
essarily  or  clearly  import  that  th%  act  which  pro* 
duces  It  is  within  the  provision  in  question,  o^- 
that  it  was  within  the  intention  of  the  defend- 
ant. And  that  is  a  sufficient  reason  why  Uiey 
should  not  be  extended,  or  their  meaning  re- 
fined by  interpretation,  with  a  view  to  treat 
the  act  causinedeath  as  within  the  invalidating 
condition  of  the  policy.  Griffey  v.  New  Tort 
Cent.  Ins.  Go.  supra. 

Thus  far  the  question  has  not  been  consid- 
ered whether  the  mere  consequence  or  result  of 
an  act  of  the  member  in  violatioo  of  criminaV 
law  would  come  within  such  provision.  If 
literallv  construed,  it  might  not  The  contract 
is  rendered  void  if  the  member  "  die  .  .  .  in 
violation  of,  or  attempt  to  violate  any  criminal 
law."  It  is  not  death  in  consequence  of  th& 
violation  of  law,  but  death  in  or  during  the  act 
of  violation  of  law,  that  is  expressed  by  the- 
words  used. 

In  BratOey  v.  Mut.  L.  Ins.  Go.  46  N.  Y. 
422,  the  conclusion  was  warranted  that  at 
the  time  of  his  death  the  assured  was  engaged^ 
in  the  violation  of  law;  and  such  was  the- 
case  in  auff  v.  Mut.  L.  Ins.  Co.  18  Allen„ 
808,  where  a  policy  on  the  same  life,  and  con- 
taining the  same  provision,  was  the  subject  of 
the  action,  and  the  defense  was  the  same. 

In  Murray  v.  New  York  L.  Ins.  Go.  96  N.  Y. 
614,  the  provision  of  the  policy  was  such  that 
if  the  assured  should  die  "m,  or  in  conse- 
quence of ,  .  .  .  a  violation  of  the  laws,"  etc. » 
the  policy  would  be  void. 

It  may  be,  if  the  mortal  injury  is  received 
while  the  assured  is  eneaged  in  the  criminals 
act,  that  the  death  following  as  the  conse- 
quence comes  within  the  import  of  the  pro- 
vision. But  the  view  taken  renders  it  unneces- 
sary to  consider  that  question  and  no  opinion 
is  expressed  upon  it  The  conclusion  is  that 
the  death  of  tne  member  by  suicide  did  not, 
within  the  meaning  of  any  provision  of  the* 
policy,  render  it  for  that  reason  void;  and^ 
therefore  the  exclusion  of  the  evidence  upon 
that  subject  was  not  error.  Ko  other  quesuoo' 
requires  the  expression  of  consideration. « 

The  judgment  should  be  affirmed. 

All  concur,  except  Hal^tt  /.»  not  sittings 
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Heniy  HESS,  A.ppt»p 

9. 

Leman  L.  CULVER. 
(....lOoh .) 

1.  The  flMt  that  »traiis(aetioiiiiaffaiiifli 
public  policjr  in  law  will  not  prevent  a  remedy 


■gaixwt  one  party  who  is  ffuilty  of  fraud  by  means^ 
of  his  persuasive  or  other  Influenoe  over  the  other 
party  in  favor  of  the  latter  who  is  not  conscious* 
ly  wronff,  but  who  is  actually  deceived  by  the- 
fraud  and  misrepresentation  of  the  former  party. 
8.  The  maker  of  »  note  g^ven  Ibr  BoTie- 
miaiii'oats*  purchased  at  a  price  greatly  be- 
yond ;their  value  and  never  delivered,  who  wasr 


Nora.— ifaturs  cf  eontraet  dstormindt  i(t  ooMNty. 
It  to  the  nature  of  the  contraot  whioh  determines 
llB  validity.   HoNamara  v.  Gargett,  IS  West  Bep. 
<L.R.A. 


atSO,  88  Mich.  454;  HoUaday  v.  Patterson,  6  Or.  W-IBO^ 
Bichardson  v.  Orandall,  48  N.  Y.  84&-«». 
Wherever  any  contract  contUcts  with  the  moraI»> 


See  also  9  L.  R.  A.  674;  14  L.  R.    A.  405. 
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Induced  to  give  it  hy  peralBtQiiit  acts  and  mlsrep- 
reeootatlons  oonoeming  the  salable  proepeotB  of 
the  oatB  to  be  vrown,  and  the  lesponslbillty  and 
legal  character  of  a  mythical  corporation  whose 
bond  Is  given  htan  agreeing  to  sell  for  him  twloe 
the  quantl^  pnrobased  at  the  same  prtoe  per 
bushel,  may  recover  from  the  person  defrauding 
him  the  damages  thereby  sustained,  when  he  has 
been  compelled  to  pay  the  note  to  a  bona  fide 
holder;  and  he  will  not  be  denied  relief  on  the 
ground  that  he  is  in  iNirC  deUcto. 


a  fraud,  are  not  within  the  statute  which  requires 
fraudulent  representations  as  to  the  character, 
etc.,  of  another  party  to  be  in  writing  In  order  to 
sustain  an  action  for  fraud. 

(Noyember  8, 1880.) 

ERROR  to  the  Circuit  Court  for  Bay  County 
to  reyiew  a  Judgment  upon  a  yerdict  di- 
rected for  defendant  in  an  action  to  recoyer 
the  amount  collected  from  plaintiff  upon  cer- 
tain promissory  notes  alleged  to  have  been  ob- 
tains from  him  bythelraud  of  defendant. 

The  facts  sufficiently  appear  in  the  opinion. 
Me89n.  T.  A*  E.  *  J.  C.  We»doek»  for 
plaintiff,  appellant: 


It  was  for  the  Jury  to  decide,  as  a  question 
of  fact,  whether  the  plaintiff  was  deceiyed  by 
the  defendant,  whom  he  had  theretofore  re- 
garded as  an  honorable  man,  into  giying  his 
notes  to  "sharpers"  and  • 'swindlers, *^o^wnetll- 
er  he  was  equally  guilty  with  them  of  a  fraud 
which  would  prevent  recovery. 

WheaUm  y.  Beeeher,  9  West  Rep.  890,  86 
Mich.  807.  Bee  Sutton  y.  Beckwiih,  12  West. 
Rep.  647,  68  Mich.  808;  McNamara  y.  Ga/rgeU, 
12  West.  Rep.  650,  68  Mich.  454. 

Jiuan.  Si]iioiison»  Gillett  A  Court- 
rifl^tt  for  defendant,  appellee: 

The  scheme  upon  its  face  was  a  transparent 
fraud  and  a  gambling  contract  and  was  thor- 
oughly explained  to  and  fully  understood  by 
plamtiff.  The  design  to  defraud  third  parties 
was  mutual  and  was  entered  into  by  pfaintUOF 
after  a  full  understanding  of  the  scheme.  Li 
such  cases  the  court  leaves  the  parties  where  it 
finds  them. 

McNamara  y.  OargeU,  12  West  Rep.  650, 68 
Mich.  454.  See  Murphy  y.  BedeU,  52  Mich. 
487;  Timmermann  y.  BidweU,  62  Mich.  205; 
I>a9is  y.  JSeeley,  71  Mich.  — ,  88  N.  W.  Rep. 
901. 

The  representations,  (not  being  in  writing, 
come  squarely  within  section  6188,  How.  Stat, 
which  provides  that  "no  action  shall  be  brought 


of  the  time,  and  contravenes  any  established  inter- 
est in  society.  It  is  void  as  being  against  public  pol- 
icy. Btoiy,  C3onf.  L.  I IM0;  HoNamara  v.  Gargett. 

In  the  law  of  contracts,  the  first  purpose  of  the 
courts  is  to  look  to  the  welfare  of  the  public;  and 
If  the  enforcement  of  the  agreement  would  be  in- 
imical to  its  interests,  no  relief  could  be  granted  to 
the  party  injured,  even  though  it  might  result 
beneficially  to  the  party  who  made  and  violated  the 
agreement  McNamara  v.  Gargett,  mqara;  Metsger 
y.  aeveland,  8  Ind.  L.  Mag.  4SS. 

If  any  part  of  a  oonsideration  is  illegal,  the  whole 
consideration  is  void,  because  public  policy  will  not 
permit  a  party  to  enforce  a  promise  which  he  has 
obtained  by  an  iUegal  act  or  promise,  although  he 
may  have  connected  with  the  act  or  promise  an- 
other which  is  legaL  1  Parsons,  Cont  iffl;  Snyder 
V.  WOley,  88  Mich.  488;  Lyon  v.  Waldo,  86  Mich.  858; 
McNamara  v.  Gargett  supra;  Niver  v.  Best  10 
Barb.  808;  Wynne  v.  Whisenant  87  Ala.  46;  Valen- 
tine v.  Btewsurt  15  Oal.  887;  Raguet  v.  Boll,  7  Ohio, 
76. 

rhe'whole  contract  is  tainted  and  avoided  by  the 
part  of  the  consideration  which  is  iUegaL  McNam^ 
ara  v.  G^argett  supra. 

Such  contracts  in  this  State  have  already  had  the 
seal  of  condemnation  stamped  upon  them  by  the 
legtaUtive  branch  of  the  state  government— Act 
No.  20,  Pub.  Acts  1887,  being  **  An  Act  to  prevent 
the  taking  of  bonds,  promissory  notes  and  other 
evidence  of  indebtedness,  in  whole  or  part  consid- 
eration of  bonds,  contracts  and  other  agreements 
for  the  sale  of  grain,  seeds  and  other  cereals  at  a 
fictitious  prloe,  and  to  prevent  thesale  and  transfer 
of  such  evidences  of  indebtedness  and  to  provide  a 
punishment  therefor.**   IMd. 

Bchemian  oaU  tranaaetiona  frauduienb'and  void. 

Several  Instruments  made  at  one  and  the  same 
time,  and  having  relation  to  the  same  subject  mat- 
ter, must  be  taken  to  be  parts  of  one  transaction, 
and  construed  together,  for  the  purpose  of  show- 
ing the  true  contract  between  the  parties.  Sutton 
V.  Beckwith.  12  West  Rep.  640, 68  Mtoh.  808;  Singer 
Mfg.  Go.  V.  Haines,  86  Mich.  886;  Smith  v.  Yan  Blar- 
oom.  45  Mich.  871;  Dudgeon  v.  Haggart  17  Mich.  276; 
6L.R.A. 


Eberts  v.  Selover,  44  Mich.  S19;  Chapman  y.  Odby, 
47  Mich.  46-51;  Bronson  v.  Green,  Walk.  Ch.  66; 
Makepeace  v.  Harvard  Oollege,  10  Pick.  288-808; 
Jackson  v.  McKenny,  8  Wend.  288. 

If  at  the  time  the  note  in  question  was  procured, 
it  was  represented  to  defendant  that  the  party  exe- 
cuting the  bond  and  undertaking  to  effect  a  sale  of 
oats  for  him  was  a  corporation,  and  was  thorough- 
ly responsible  and  had  $160,000  deposited  as  security 
for  performance  of  the  contract  made  by  it  that 
the  obligor  in  the  bond  given  wasinoorporated.  and 
the  defendant  relied  upon  such  circumstances,  and 
the  same  were  false,  then  the  note  was  fraudulent- 
ly procured,  and  the  plaintiff  must  show  that  his 
immediate  indoraer  or  himself  was  a  bona  fide 
holder  for  value.  Mace  v.  Kennedy,  12  West  Bep. 
656, 68  Mich.  889. 

Where  the  consideration  of  the  note  was  not  the 
forty  bushels  of  oats  at  $10  per  bushel,  but  the 
agreement  or  bond,  executed  and  delivered  at 
the  same  time  as  the  note,  the  transaction,  as  a 
whole,  appealed  to  the  cupidity  of  the  maker.  He 
was  to  receive  $800  for  eighty  bushels  of  oats  before 
he  was  to  pay  $400  for  the  forty  bushels  delivered 
to  him.  This  agreement  formed  the  consideration 
of  his  note.   Sutton  v.  Beckwith,  sufwia. 

Nor  was  this  agreement  or  bond  a  collateral  un- 
dertaking. It  was  executed  at  the  same  time  as  tiie 
note,  and  a  part  of  the  same  transaction.   Ibid, 

As  against  parties  having  notice,  the  note  and 
contract  are  void  on  the  ground  of  public  policy. 
It  is  upon  its  face  a  gambling  contract  McNamara 
y.  Gargett  12  West  Rep.  650, 68  Mich.  464. 

The  holder  of  a  note  executed  under  such  a  con- 
tract who  purchases  with  knowledge  of  the  con- 
sideration and  that  such  a  corporation  did  not  and 
could  not  exist  under  the  law,  cannot  recover 
against  the  nuiker.   ibid. 

The  negotiation  of  the  note  by  the  payee  to  the 
plaintiff  was  a  fraud  upon  the  maker,  and  nothing 
but  the  negotiable  quality  of  the  note,  as  it  ap- 
peared standing  alone,  could  deprive  the  defendant 
of  his  right  to  show  the  whole  contract  of  which  it 
was  only  a  part.  Sutton  y.  Beckwith,  atipra;  Smith 
V.  Van  Blarcom,  45  Mich.  878.  See  Bvans  v.  Btuhr- 
l)eiV,  post  501,  nets. 
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Nbw  Jeb8Rt  Ooubt  of  Ebrobs  asd  Appeals. 


Dica, 


(Deoember  12, 1889.) 


APPEAL  by  defendant,  Henry  George,  from 
a  decree  of  the  Court  of  Chancery  holding 
the  provision  of  a  certain  will,  favorable  to 
him,  to  be  void  upon  a  bill  filed  by  the  ex- 
ecutor for  a  construction  of  the  wilL   Beveraed. 

Statement  by  Beasley*  Oh,  J,: 

'*  Lastly.  All  the  rest  and  residue  of  my 
estate,  of  any  and  every  form,  kind  and  de- 
scription whatsoever,  I  hereby  give,  devise  and 
bequeath,  under  the  name  of  'The  Hutchins* 
Fund,' to  Henry  Qeorge,  the  well  known  au- 
thor of  'Progress  and  Poverty,'  his  heirs,  ex- 
ecutors and  administrators,  in  sacred  trust,  for 
the  express  purpose  of  'spreading  the  light'  on 
social  and  political  liberty  and  Justice  in  these 
United  States  of  America,  by  means  of  the 
gratuitous,  wise,  efScient  and  economically 
conducted  distribution  all  over  the  land  of  said 
Oeorge's  publications  on  the  all-important  land 
^estion,  and  cognate  subjects,  including  his 
Trogress  and  Poverty,'  his  replies  to  the  criti- 
cisms thereon,  bis  'Problems  of  the  Times,'  and 
«ny  other  of  his  books  and  pamplets  which  he 
nay  think  it  wise  and  proper  to  gratuitously 
distribute  in  this  country:  provided,  first, 
that  said  Qeorge,  his  heirs,  executors  and  ad- 
ministrators shall  regularly  furnish  true  annual 
reports  of  the  management  and  disbursement 
of  the  said  'Hutchinsr  Fund'  to  the  paper  called 
'The  Irish  World  and  the  American  Industriai 
Liberator,'  or  its  acknowledged  successor,  and 
shall  also  annually  mail,  or  otherwise  send,  a 
copy  of  said  paper,  coutaining  such  annual  re- 
port, to  each  of  the  following  persons,  to  wit: 
my  afore-mentioned  wifeJtoT  Hutchins,  now 
of  this  place,  William  8.  Wood,  now  of  Parker. 
Oounty  of  Randolph,  State  of  Indiana,  and 
James  Hutchins,  now  of  Selma,  County  of 
Delaware,  and  State  of  Indiana:  and  provided, 
second,  that  said  Gkorge,  his  heirs,  executors 
and  administrators,  shall  cause  to  be  inserted  or 
printed,  opposite  the  title-page  of  every  free 
•copy  of  his  books  distributed  by  means  of  this 
fund,  this,  m^  solemn  request,  virtually,  to  wit, 
that  each  recipient  shall  read  it,  and  then  cir- 
culate it  among  such  neighbors  or  other  per- 
sons as  in  his  best  judgment  will  make  the  best 
use  of  it.  In  testimony  whereof  I  have  here- 
tinto  set  my  hand  and  seal,  and  publish  and 
declare  this  to  be  my  last  will  and  testament, 
n  the  presence  of  the  witnesses  named  below, 
this  eighth  day  of  September,  in  the  year  one 
thousand  eight  hundred  and  eighty-three. 

"Qeorge  Hutchins.  [l.  s.]" 

Messrs.  John  T.  Woodhull,  Samuel  W. 
3eldoii  and  James  F.  Mintorn  for  appel- 
lant. 

Mr,  George  A.  Vroom  for  respondent, 
Braddock. 

Mes9rs.  S.  C.  WoodhuU  and  D.  J.  Pan- 
coast  for  Mary  Hutchins. 

Mr.  C.  V.  D.  Joline  for  James  Hutchins. 

Beasley*  Oh,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  executor's  bill,  seeking  a  judicial 
exposition  of  the  last  will  which  he  is  called 
upon  to  execute.  The  instrument  in  question 
was  executed  by  one  George  Hutchins,  whose 
4  L.  R.  A. 


domicil  at  the  time  of  his  death  was  in  this 
State.  It  is  dated  the  28th  day  of  February .  1887, 
and  it  contains  a  residuary  clause  that  is  set 
forth  at  large  in  the  statement  of  facts  prefacing 
this  opinion.  In  that  clause  the  testator  has 
set  apart  property  to  be  devoted  to  the  propaga- 
tion of  certain  designated  works,  as  will  here- 
after appear,  and  the  question  propounded  to* 
this  court  is  whethersuch  testamentary  disposi- 
tion is  to  be  established  as  a  charitable  use. 

It  is  familiar  learning  that,  from  the  enu- 
meration of  certain  subjects  in  the  Statute  of 
Elizabeth,  and  from  the  judicial  expositions  of 
that  Act,  there  have  been  evolved  certain  de- 
fined classes  of  testamentary  gifts  that  are  now 
universallv  admitted  to  be,  in  the  estimation  of 
the  law,  charitable  uses.  With  regard  to  sudi 
classes,  debate  and  doubt  have  ceased,  and  con- 
sequently all  examination  of  the  grounds  upon 
which  such  classification  has  been  justified 
would,  at  the  present  time,  be  profitless,  and 
nothing  better  than  empty  pedantry;  for  it  is 
obvious  that  the  instance  now  before  this  court 
belongs,  so  far  as  the  testamentair  intent  is 
concerned,  to  one  of  such  established  classes. 
The  testator's  direction  is  that  the  property 
designated  by  him  shall  "constitute  a  sacred 
trust,  for  the  express  purpose  of  spreading  the 
light  on  social  and  political  liberty  and  justice 
in  these  United  States  of  America."  That  such 
a  purpose  is  a  charitable  use,  according  to  the 
legal  import  of  those  terms,  is  self-evident,  in 
view  of  the  present  state  of  the  decisions  on 
that  subject.  Consequently,  if  there  be  any 
illegality  in  this  testamentary  disposition,  of 
necessity  it  must  reside  in  the  methods  con- 
trived by  the  testator  for  the  fulfillment  of  such 
legitmate  purpose.  Those  methods  are  de- 
scribed by  the  testator  in  these  words,  viz.: 
"The  gratuitous,  wise,  efficient  and  economi- 
cally conducted  distribution  all  over  the  land 
of  said  Gleorge's  publications  on  the  all-import- 
ant land  question,  and  cognate  subjects,  includ- 
ing his  'Progress  and  Poverty,'  his  replies  to 
criticisms  thereon,  his  'Problems  of  the  Times,' 
and  any  other  of  his  books  and  pamphlets 
which  he  may  think  it  wise  and  proper  to  gratu- 
itously distribute  in  this  country." 

It  is  now  urged  that  the  doctrines  taught  in 
the  worlu  thus  designated  are  of  such  a  char- 
acter that  the  court  will  not  permit  their  dis- 
semination. The  inquiry  thus  started  should 
be  preceded  by  a  consideration  of  the  rule  or 
test  applicable  in  such  affairs.  It  is  plain  that 
such  rule  has  but  little  to  do  with  the  ordinary 
canons  of  criticisuL  For  present  purposes  the 
scientific  or  literary  value  of  these  works  are 
not  to  enter  into  the  account  If  I  should  say 
that  I  have  concluded,  which  is  the  truth,  that 
these  works  of  Mr.  George  have  greatly  eluci 
dated  and  enriched,  in  many  ways,  the  subjects 
of  which  they  treat,  and  that  they  are  very  valu- 
able contributions  to  the  science  of  economics, 
it  would  not  be  shown  that  a  step  had  been 
taken  in  the  path  of  present  duty. 

It  is  not  to  be  doubted  that  the  public  circu- 
lation, by  virtue  of  a  charitable  use,  of  the 
works  of  Sir  Robert  Filmer,  which  maintain 
the  divine  right  of  kings,  would  be  entitled  to 
the  judicial  imprimatvre  equally  with  a  treatise 
on  government  under  the  signature  of  John 
Locke.  It  matters  not  in  the  least  to  the  judi- 
cial inquiry  whether  the  instrumentalitfes  ap- 
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pointed  by  the  donor  to  fulfill  his  purpose  be 
^ood  or  bad,  fit  or  unfit;  whether  they  be  the 
Dest  possible  or  the  worst  possible.  In  this 
particular  the  largest  discretion  resides,  and 
properly  resides,  in  the  creator  of  the  trust 
These  public  benefactions  are  properly  re- 
garded as  matters  of  great  interest  to  the  com- 
munity; as  entitled  to  the  most  favorable  re- 
<»ption  by  the  courts,  and  to  their  amplest 
protection.  It  is  not  surprising  therefore,  that 
It  has  heretofore  been  understood  that  the  en- 
tire restriction  imposed  by  the  law  on  such 
-donations  is  that  comprised  in  a  single  sentence: 
"The  writings  to  be  circulated  must  not  be, 
-when  considered  with  respect  to  their  purpose 
«nd  general  tendency,  hostile  to  relieion,  to  law 
or  to  morals."  The  rule,  in  this  definite  form, 
in  my  opinion,  has  been  by  repeated  adjudi- 
cations thoroughly  established;  and  the  only 
difficulty  inherent  in  the  subject  is  to  properly 
«elect  the  writings  to  which  it  is  applicable. 

Regarding,  then,  this  principle  of  proscrip- 
tion as  settled,  the  question  arises,  Has  it  been 
applied  by  the  vice-<;hancellor  in  the  present 
instance?  It  has  not  been,  and  could  not  be, 
reasonably  alleged  that  the  writings  now  in 
•question  are  eiuer  sacrilegious  or  immoral; 
but  the  argument  proceeds  exclusively  on  the 
theory  that  the  doctrines  they  teach  are  antago- 
nistic to  the  law.  It  was  urged  that  this  was 
the  case,  by  reason  of  the  hyx)othesis  of  this 
author  respecting  the  title  to  land.  The  view 
<on  that  subject  expressed  by  Mr.  George  is  that 
the  earth  belongs  to  mankind,  and  is  a  heritage 
that  is  inalienable,  and  that,  consequently,  one 
generation  or  a  series  of  generations  of  men 
-cannot,  either  by  act  or  omission,  debar  a  snc- 
-ceeding  generation  from  claiming  its  own.  The 
doctrine  therefore  inculcated  is  ttiat  no  private 
absolute  ownership  inland  can  rightfully  exist; 
the  consequence  being  that  the  public,  as  the 
real  proprietor,  has  the  right  to  regain  posses- 
don  of  all  property  of  this  nature  by  the  use 
^f  any  leffal  method.  The  decree  appealed 
from  avoids  the  charitable  use  attempted  to  be 
created,  and  the  principle  of  decision  is  thus 
stated  in  the  opinion  pronounced.  The  vice- 
•chancellor  says:  ''Clearly,  the  author,  in 
these  passages,  not  only  condemns  existing 
laws,  but  denounces  the  fact  that  the  title  to 
land  in  private  individuals  is  secure,  as  robbery, 
— as  a  crime.  It  is  this  aspect  of  the  case  which 
leads  me  to  the  conclusion  that  the  courts 
ought  to  refuse  its  aid,  in  enforcing  the  pro- 
visions of  this  wilL  Whatever  might  be  the 
rights  of  the  individual  author,  in  the  discus- 
fiions  of  such  questions  in  the  abstract,  it  cer- 
tainly would  not  become  the  court  to  aid  in  the 
distnbution  of  literature  which  denounces  as 
robbery — as  a  crime — ^an  immense  proportion  of 
the  Judicial  determinations  of  the  higher  courts. 
This  would  not  be  charitable.  Society  has 
constituted  courts  for  the  purpose  of  assisting 
in  the  administration  of  the  law,  and  in  the 
preservation  of  the  rights  of  citizens,  and  of  the 
public  welfare;  but  i  can  conceive  of  nothing 
more  antagonistic  to  such  purpose  than  for  the 
courts  to  encourage,  by  their  decrees,  the  dis- 
semination of  doctrines  which  may  educate 
the  people  to  the  belief  that  the  great  body  of 
the  laws  which  such  courts  administer  con- 
cerning titles  to  land  have  no  other  principle 
for  their  basis  than  robbery." 
<L.R.A. 


A  single  glance  at  the  rule  of  Judgment  here 
propounded  wiU  suffice  to  show  that  it  is  one 
of  entire  novelty.  It  does  not  appear  to  have 
been  suggested,  or  even  alluded  to,  in  any  for- 
mer consideration  of  the  subject.  Stripped  of 
unnecessary  terms,  in  its  ultimate  analysis  it 
promulges  this  far-reachinj^  principle:  that  a 
court  of  law  will  not,  in  view  of  the  purposes 
for  which  it  was  instituted,  lend  its  aid  by  its 
decree  to  the  agitation  of  the  question  whether 
the  laws  which  it  is  in  the  habit  of  executing 
have  or  have  not  any  better  foundation  than 
wrong  and  injustice.  In  this  analysis  I  have 
of  course  disregarded  the  presence  of  the  term 
"robbery*  in  the  foregoing  quotation  that  givea 
the  ratio  deeidendi  in  the  court  below,  because 
I  am  well  aware  that  the  learned  vice-chancel- 
lor did  not  put  his  Judgment,  either  in  whole 
or  in  part,  upon  a  mere  epithet  or  turn  of 
phrase.  I  have  also  put,  in  a  general  form, 
the  Judicial  proposition,  because  it  would  be 
manifestly  absurd  to  declare  that  the  courts 
will  not  assist  in  providing  for  a  discussion  of 
the  existing  title  to  land,  but  that  such  refusal 
does  not  extend  to  the  discussion,  in  a  similar 
way,  of  the  title  to  personalty  and  personal 
rights.  It  seems  inevitable  that  the  proposed 
pnnciple  of  judgment  must  be  applicable  to 
the  whole  field  of  established  law,  if  it  be  ap- 
plicable to  any  part  of  it.  And  before  leaving 
this  formula,  that  embraces  the  ground  of  de- 
cision in  the  court  below,  it  is  important  to  ob- 
serve that  its  expressions  convey  the  idea  that 
aU  that  the  court  does,  or  is  required  to  do,  in 
these  instances,  is  to  refuse  to  aid  in  the  cir- 
culation of  the  writings  that  are  impugned; 
but  that  in  this  respect  they  are  misleading,  for 
what  the  court  does  is  to  adjudge  that  it  is  not 
permissible  for  any  person  to  make  provision 
lorsuch  circulation. 

The  decree  in  this  case  frustrated  the  will  of 
this  testator,  declared  his  trust  void,  and  di- 
verted the  property  invested  in  it  in  other  direc- 
tions. It  would  seem,  therefore,  that  the  rule 
in  question  should  have  been,  and,  if  it  is  to 
be  adopted,  must  be,  thus  formulated;  that  a 
court  of  equity  will  not  permit  the  fulfillment 
of  a  testamentary  use  that  is  designed  to  dr- 
culate  works  that  call  in  question  any  of  the 
fundamental  rules  and  establishments  of  the 
law. 

The  vice-chancellor  educes  this  principle 
from  a  consideration  of  the  functions  and  con- 
stitution of  Judicial  tribunals;  and  if  I  were  to 
stand  on  that  ground,  and  indulge  in  specida- 
tion,  it  must  be  confessed  that  my  conclusion 
would  be  the  opposite  of  that  which  he  has  ar- 
rived at  I  cannot  perceive  for  what  reason 
the  testator's  scheme  was  designed  to  be  educa- 
tional with  respect  to  an  important  branch  of 
legal  and  economic  science,  and  in  his  opinion 
the  circulation  of  the  works  of  Mr.  George 
would  contribute  to  the  accomplishment  of 
that  purpose;  therefore,  viewing  the  subject 
from  the  stand-point  suggested,  I  could  not,  in 
the  line  of  Judicial  duty,  have  sanctioned  a 
principle  that,  while  it  would  repress  the  dis- 
semination of  the  writings  of  Mr.  George, 
would  undoubtedly  lend  its  aid  to  the  circula- 
tion of  the  reply  of  the  Duke  of  Argyle,  on  the 
Sound  that  the  former  are  aggressive  towards 
e  legal  establishment  in  question,  while  the 
monograph  of  the  latter  tends  on  that  subject 
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to  quietism  and  public  acquiescence.  In  such 
a  situation,  if  I  had  possessed  the  power,  I 
should  not  only  have  sanctioned,  but  have 
favored,  the  propagation  of  any  or  all  of  these 
works,  in  the  conviction  that  such  discussions 
advance  the  cause,  not  of  error,  but  of  truth. 
If,  therefore,  I  were  to  accept  the  principle  of 
judgment  adopted  by  the  vice-chancellor,  I 
should  have  been  obliged  to  dissent  from  his 
conclusion. 

But,  waiving  such  considerations,  let  us  turn 
to  the  question  how  far  the  principle  of  decis- 
ion under  criticism  will  stand  the  touch  of 
judicial  authority.  Is  it  incompatible  with  ju- 
dicial position  to  aid,  if  invested  with  such 
power,  in  the  circulation  of  the  works  of  a 
learned  and  ingenious  man,  putting  under  ex- 
amination and  discussion  any  part  of  the  legal 
system?  It  would  not  seem  to  me  that,  as  a 
judge,  I  was  called  upon  to  discard  the  use  of 
means  in  the  development  of  the  law,  which  in 
every  other  science  are  regarded  as  absolute 
essentials  With  respect  to  all  intellectual 
creations,  embracing,  of  course,  laws  and  ju- 
dicial institutions,  tne  most  potent  of  all  forces 
tending  to  improvement  and  evolution  are 
those  of  examination  and  discussion;  and,  rec- 
ognizing them  as  the  motive  agents  of  prog- 
ress, I  should  very  confidently,  have  con- 
cluded that  it  was  neither  proper  nor  becoming 
in  me,  as  a  judge,  to  refuse  to  this  testator  the 
right  to  use  them  in  this  instance.  According 
to  the  theory  indicated,  and,  in  some  degree, 
expounded,  in  the  beginning  of  this  opinion,  it 
is  attempted  to  be  shown  that,  on  such  oc- 
casions as  the  present,  the  index  expurgatoriuB 
to  be  applied  by  the  Court  is  formed  on  the 
principle  that  only  such  works  are  to  be  pro- 
scribed as  manifestly  tend  to  violations  of  law, 
or  tC'  the  corruption  ot  morals  or  religion.  To 
this  catalogue  the  court  below,  as  has  ap- 
peared, added  a  class  comprising  such  writ- 
ings as  a  court,  from  its  inherent  nature,  could 
not  properly  or  becomingly  aid  in  circulating. 
It  is  evident  that  this  extension  of  the  rulewul 
not  harmonize  with  any  of  the  adjudged  cases. 
A  reference  to  two  of  such  authorities  will  be 
a  sufficient  illustration.  Both  of  these  decisions 
are  cited  in  the  briefs  of  counsel,  and  are  re- 
ferred to  in  the  opinion  of  the  vice-chancellor 
without  hostile  comment. 

The  first  to  which  attention  will  be  called  is 
that  of  TJiomton  v.  H(me,  81  Beav.  14.  It  was 
a  case  embracing  a  charitable  use,  and  the 
words  of  the  bequest  were,  ''to  propagate  the 
writings  of  Joanna  Southcote."  The  argu- 
ment took  place  before  Sir  John  Romilly, 
who,  upon  looking  into  the  works  in  question, 
found  Uiat  their  authoress  was  under  the  de- 
lusion that  she  was  with  child  by  the  Holy 
Ghost;  that  she  had  conversations  with  the 
devil,  and  inter-communings  with  the  spiritual 
world.  In  view  of  these  things  the  master  of 
the  rolls  said:  "I  have  found  much  that,  in 
my  opinion,  is  very  foolish,  but  nothing  which 
is  likely  to  make  persons  who  read  them  either 
immoral  or  irreligious.  I  cannot  therefore 
say  that  this  devise  of  the  testatrix  is  invalid 
by  reason  of  the  tendency  of  the  writings  of 
Joanna  Southcote."  And  afterwards  his  fur- 
ther declaration  is:  "But  if  the  tendency  were 
not  immoral,  and  although  this  court  might 
consider  the  opinions  sou^t  to  be  propagated 
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foolish,  or  even  devoid  of  foundation,  it  would 
not  on  that  account  declare  it  void,  or  take  it 
out  of  the  class  of  legacies  which  are  includ^ 
in  the  general  term,  "charitable  bequests.'  " 

It  needs  no  comment  to  show  that  this  decis- 
ion is  irreconcilable  with  the  rule  upon  whicb 
the  present  case  has  been  decided.  The  mas- 
ter of  the  rolls,  concluding  that  the  tendency^ 
of  the  works  was  not  immoral  or  irreligious, 
assented  to  their  circnlation,  although  he  was- 
satisfied  that  the  doctrines  taught  by  them 
were  foolish  imd  without  foundation. 

The  second  authority  to  which  I  shall  refer 
is  that  of  Jackton  v.  PhUlips,  reported  in  14 
Allen,  689.  This  controversy  also  related  to  » 
charitable  use;  the  bequest  being  of  a  fund,  to 
trustees,  to  be  expended,  at  their  discretion, 
"in  such  sums,  at  such  times,  and  such  places- 
as  they  deem  best,  for  the  preparation  and  cir 
culation  of  books,  newspaprs,  the  delivery  of 
speeches,  lectures  and  such  other  means  as  ii> 
their  judgment  will  create  a  public  sentiment 
that  will  put  an  end  to  negro  slavery  in  thi» 
country."  The  decision  of  the  court,  in  its- 
own  language,  was:  "The  bequest  its^  mani- 
fests its  immediate  purpose  to  be  to  educate  tho 
whole  people  upon  the  sin  of  a  man's  holding 
his  fellow-man  in  bondage;  and  its  ultimate 
object,— to  put  an  end  to  negro  slavery  in  th» 
UnUed  States,— in  either  aspect,  a  lawful  char- 
ity.* 

It  is  conspicuous  that  this  decision  Is  diamet- 
rically opposed  to  the  rule  under  criticism. 
In  the  present  case  the  decision  was  that  tho 
court  would  not  help  in  the  circulation  of 
books  that  strove  to  show  that  private  owner- 
ship in  lands,  the  validity  of  which  had  been^ 
repeatedly  recognized  by  the  courts,  had  no 
better  foundation  than  robbeiy.  In  the  re- 
ported case,  the  court  helped  the  dissemination- 
of  writings  whose  object  was  to  prove  that  the 
ownership  of  human  beings,  which  was  a  spe- 
cies of  property  establiwed  by  the  Federal 
Constitution  itself,  and  sustained  as  such  by 
repeated  judgments  both  in  the  national  and 
state  courts,  had  no  better  foundation  than  sin. 
The  legal  rule  imposing  Ihnits  on  charitable 
uses  is  one  of  great  importance;  and,  influenced 
by  that  consideration,  I  have  examined  with 
care  the  principle  upon  which  the  present  case 
has  been  dedaed,  and  my  conclusion  is  that 
such  principle  does  not  consist  vnth  the  au- 
•thorities,  and,  if  it  were  adopted  by  this  court, 
would  be  productive  of  serious  mischief.  If 
sanctioned,  the  subject,  with  respect  to  the 
rights  of  donors  in  this  field,  would  be  involved 
in  clouds  and  darkness,  for  instead  of  a  rule  we 
would  have  a  speculation.  By  force  of  the 
prevalence  of  such  a  change,  it  may  well  be 
doubted  whether  it  would  not  be  altogether 
impracticable  to  disseminate,  by  means  of  a 
chttritable  use,  the  works  of  any  of  the  leading 
political  economists,  either  of  the  present  or 
past  age;  for  it  is  believed  that  none  can  be 
found  that  do  not,  in  material  particulars, 
make  war,  more  or  less  aggressive,  upon  some 
]5arts  of  every  legal  system  as  it  now  subsists. 
Certain  it  is  that  neither  the  Political  Economy, 
of  Mr.  Mill,  nor  the  Social  Statics,  of  Mr.  Her- 
bert  Spencer,  could  be  so  circulated,  for  each 
of  these  very  distinguished  writers  denies  the 
lawfulness  of  private  ownership  in  land.  A 
principle  bearing  such  fruits  could  not  properly 
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be  introduoed  into  our  legal  mtem,  except  up- 
on the  compulsion  of  irresistible  authority. 

It  is  obvious  that,  by  the  application  of  the 
ordinary  test,  and  which,  it  has  been  thus  in- 
flated, IS,  and  always  has  been,  the  legal  test, 
the  wo'rin  now  in  question  do  not  come  under 
the  proscription  of  the  law.  It  has  been  here- 
tofore stated  that  they  do  not  tend  to  the  cor- 
ruption of  morals  or  religion,  and  it  is  equally 
evident  that  they  are  not  opposed  to  any  legal 
rule  or  ordinance.  What  these  writings  are 
calculated  and  were  intended  to  effect  is  to 


cause  the  repeal,  in  a  legitimate  mode,  of  the 
laws  at  present  regulating  the  title  to  land,  and 
the  substitution  of  a  different  system.  It 
would  seem  to  be  quite  out  of  the  question  for 
this  court  to  declare  that  such  an  endeavor  is 
opposed  to  the  law,  for  it  is  simplv  a  proposi- 
tion to  alter  the  law  according  to  the  law. 

The  charitable  use  created  m  this  will  must 
be  sustained,  and  the  decree  appealed  from,  ta 
that  end,  must  be  reversed. 

Beveraed  unanimously 
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William  MILLER  €t  oL 

V. 

Samuel   A.    McMECHEN,    Admr.,   etc.,  of 
George  S.  Neff,  Deceased,  Appt. 

<....W.  Va.....) 

*1.  Wben  there  is  a  decree  in  fhe  etr- 
cmit  court  agaiiurt  aa  administrator  for 

money  to  be  psJA  out  of  the  assetB  in  his  hands  to 
be  administered,  and  the  administrator  then  dies, 
and  an  administrator  de  btml»  mm  is  appointed 
by  the  proper  authorlty,~BeId: 

(a>  8uoh  administrator  de  botite  tioti,  and  not  the 
administrator,  of  the  deceased  administrator,  is 
the  proper  party  to  appeal  from  such  decree. 

(b)  Snoh  administrator  de  bonis  rum  may,  within 
the  time  preecrlhed  by  law,  petition  for  an  appeal 
from  such  decree,  stating  therein  the  death  of  the 
former  administrator,  and  exhibitlnflr  the  order 
appointing  him  administrator  de  bonis  noti;  and  it 
Is  not  necessary  for  him  to  make  himself  a  formal 
party  to  the  record  by  an  order  of  the  droult 
court  before  petitioning  for  such  appeaL 

*Head  notes  by  SirmnB,  P. 


8.  The  publication  of  notice  to  take 
depositions  under  section  2,  chap.  121,  Code, 
which  requires  the  notice  to  be  published  once  a 
week  for  four  successive  weeks,  is  completed  on 
the  fourth  issue  of  the  newspaper  containing  it; 
and  if  a  reasonable  time  elapses  between  the  date 
of  said  fourth  issue  and  the  taking  of  the  deposW 
tions  the  notice  will  be  sufficient. 

8*  To  constitute  a  valid  parol  gift*  there 
must  be  an  actual  delivery  of  the  thing  given,  but 
the  deliyery  must  be  according  to  the  nature  of 
the  thing  given,  and  if  the  property  is  at  the  time 
in  the  possession  of  the  donee,  as  agent  for  the 
donor  or  otherwise,  it  is  not  necessary  that  the 
donee  should  surrender  to  the  donor  his  actual 
possession,  in  order  that  the  latter  may  redeliver 
the  same  to  him  in  execution  of  the  gift;  but  if 
the  donor  relinqulshee  all  dominion  over  the 
thing  given,  and  recognizee  the  possession  of  the 
donee  as  being  in  his  own  right,  and  the  latter  ac« 
oepts  the  gift,  and  retains  the  possession  in  virtue 
thereof,  the  gift  is  complete. 

4*  Acaseinwhichthiscoortheldyunder 
the  fillets  and  circumstances  dlscloeed  by 
the  record,  a  gift  i/nter  vivos  by  an  aunt  to  her 
nephew  of  certam  money,'which  was  shortly  be* 


Vote,— What  eonstUutes  gift  inter  ylyos. 

To  make  a  valid  gift  intervivos  there  must  be  a 
delivery  with  the  intention  of  making  the  gift.  If 
the  circumstances  clearly  evince  the  intention,  it  is 
sufficient;  and  if  these  are  equivocal  an  explicit  dec- 
laration afterward  of  that  intention  is  competent. 
Doty  V.  Wilison,  47  N.  T.  683. 

There  must  be  some  act  of  delivery  out  of  the 
possession  of  the  donor  for  the  puri>08e  and  with 
the  intent  that  the  title  shall  thereby  pass  In  order 
to  render  such  a  gift  complete.  Howard  v.  Wind- 
ham Co.  Sav.  Bank,  40  Yt  697. 

The  dedaratiODs  of  the  donor  are  regarded  as  of 
great  weight  when  there  is  other  evidence  from 
which  the  making  of  the  gift  may  be  inferred. 
l¥ow  V.  Shannon,  8  Daly,  242. 

Whether  a  gift  was  alone  sufficient  to  pass  the 
title  absolutely  to  the  donee,  questioned  in  Blasdel 
V.  Locke,  62  N.H.  248. 

If  the  act  of  the  transfer  be  complete  on  the  part 
of  the  donor,  subsequent  acceptance  by  the  donee 
before  revocation  win  be  sufficient.  Brabrook  v. 
Boston  F.  C.  Sav.  Bank,  104  Mass.  228, 6  Am.  Bep. 
224.    See  Minchln  V.  Merrill,  2  Edw.  Ch.  833. 

To  constitute  a  valid  gift  inter  vivos,  there  must 
be  a  delivery  of  the  thing  given,  either  actual  or 
constructive;  but  it  is  not  necessary  that  it  be  de- 
livered directly  to  the  person  intended.  It  may  be 
delivered  to  another  for  him,  or  to  a  trustee  for  the 
benefit  of  the  donee.  Love  v.  Francis,  6  West.  Bep. 
768,  68  Mich.  181. 

Where  the  donor  records  the  mortgage  which  se- 
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cures  the  note,  and  retains  the  note  m  his  own  pos- 
session until  his  death,  as  his  security  for  the  in-> 
terest  payable  to  him,  he  makes  himself  trustee  for 
the  beneficiaries:  and  making  them  payees  of  the 
note  was  a  constructive  delivery.of  the  same,  which 
placed  the  title  in  them  at  once.    IMd. 

Delivery  of  money  by  a  married  woman,  accom- 
panied by  instructions  that  after  her  death  the 
donee  shall  use  it  for  the  support  of  the  donor*B 
husband  if  he  survive  her,  and  by  the  donee^s  ac- 
ceptance, creates  a  valid  trust,  not  a  mere  agency 
revocable  by  the  donor*s  death.  Gilman  v.  Mc Ar- 
dle,  1  Cent.  Bep.  67,  09  N.  Y.  451. 

Where  the  donor  delivered  several  United  States 
bonds  to  a  person,  directing  him  to  give  the  same 
to  his  children  at  his  death,  it  was  sufficient  deliv- 
ery.   Love  V.  •Francis,  supra. 

Where  a  mother  had  loaned  her  daughter  money 
to  buy  property,  for  which  the  daughter  and  her 
husband  had  given  notes,  and  three  weeks  before 
the  mother^s  death  she  told  her  daughter  she  wantedl 
her  to  have  what  she  had  put  in  the  place,  and  thoi 
daughter  thereupon  removed  a  trunk  containing- 
the  notes  to  another  room,  and  on  the  olght  of  her 
death  the  mother  ,said  that  what  she  had  let  her 
have  she  wanted  her  to  have;  but  the  daughter  did} 
not  have  the  key  of  the  trunk,  and  the  notes  wer» 
not  removed  from  the  trunk  till  after  the  mother^ 
death,— it  was  held  not  a  good  gift  for  want  of  de- 
livery. Lamson  v.  Monroe  (Me.^  2  New  Eng.  Bep,. 
458.  See,  generally,  Beaver  v.  Bea^rer  (N.  Y.}  ante^ 
408. 


Bee  also  9  L.  R.  A.  277;  12  L.  R.  A.  606. 
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fore,  and,  perhaps,  at  the  time  of  the  irif t,  in  the 
poeeession  of  the  donee,  as  the  tigent  of  his  aunt, 
was  a  yalld  and  oomplete  ffift. 

(November  18,  1880J 

APPEAL  by  George  8.  NefTs  administrator 
de  bonin  nan  from  a  decree  of  the  Circuit 
Court  for  Berkeley  County  charing  his  estate, 
upon  the  report  of  a  commissioner,  with  the 
payment  of  a  certain  claim  for  money  as  to 
-which  it  was  alleged  his  dutyo^as.to  acoount 
JSeoersecL 

The  case  is  fully  stated  in  the  opinion. 

Messrs.  W.  H.  H.  Flick,  W.  r.  Dyer  and 
I>.  C.  WestenhaTer,  for  appellant: 

Strong  affection  of  donor  for  donee  is  a  cir- 
cumstance favoring  a  claim  of  gift 

Modes  y.  Childs,  64  Pa.  18. 

The  exercise  of  dominion  over  property  with 
the  plain  assent  of  the  donor  (Bland  v.  jUaecuU 
Idcli,  9  Week.  Rep.  (55);  suffering  property  to 
remain  a  long  time  in  possession  of  the  donee 
without  demanding  its  return  (McDonald  v. 
Crockett,  2  McCord,  Ch.  130);  a  previous  ex- 
pression of  an  intention  to  give,  coupled  with 
a  subsequent  possession  by  the  donee  (Mc- 
Cluney  v.  Loekhari,  1  Bailey,  L.  117;  Hackney 
▼.  Vrooman,  63  Barb.  650), — ^have  all  been  held 
to  be  circumstances  which  strongly  favor  a  gift, 
and  all  of  which  exist  in  the  case  under  con- 
sideration. 

When  the  courts  say  delivery  is  necessary, 
they  do  not  mean  "that  gifts  must  be  positively 
proved,"  or  that  "they  may  not  be  inferred 
from  circumstances." 

HansbrougJi  v.  Tluym,  8  Lei^h,  165. 

Conceding  that  the  property  was  in  Qeorce's 
hands  as  agent,  the  law  requiring  actual  deliv- 
ery did  not  require  the  useless  formality  of  a 
return  of  the  property  to  Bettie  in  order  that 
she  might  pass  it  back  again  to  Gkorge. 

Tenlyrook  v.  Brovm,  17  Ind.  410;  Wing  v. 
Merchant,  57  Me.  883;  Hackney  v.  Vrooman 
and  MeClvney  v.  Lockhart,  eupra;  Winter  v. 
Winter,  9  Week.  Rep.  747;  Bland  v.  Maceul- 
loch,  eupra;  Oillespie  v.  Burleson,  28  Ala.  551  ^ 
Gill  V.  8troeier,92  Oa.  688;  MeOinnis  v. 
Curry,  18  W.  Va.  29.  See  also  Eteing  v. 
Emng,  2  Leigh,  887;  Diekesehied  v.  Exchange 
Bank,  28  W.  va.  840;  Seabright  v.  Seabright, 
28  W.  Va.  412. 

Messrs.  Robert  White  and  S.  L.  Flonr- 
nojr  for  appellees. 

Snjrder*  P.,  delivered  the' opinion  of  the 
court: 

Suit  in  equity,  commenced  November  8, 
•  1877,  in  the  Circuit  Court  of  Hardy  County, 
by  John  Miller  and  others,  as  the  heirs  and 
distributees  of  Elizabeth  Neff,  deceased,  against 
the  administrator  of  Gtorge  S.  Neff,  deceased, 
and  others.  The  cause  was  subsequently  re- 
moved to  the  Circuit  Court  of  Berkeley  County, 
which  latter  court,  on  Iliay  15, 1886,  pronounced 
a  decree  in  favor  of  the  plaintiffs  against  Wil- 
liam Fisher,  administrator  of  George  S.  Neff, 
deceased,  for  the  sum  of  $24,580.12,  with  in- 
terest and  costs,  to  be  paid  out  of  the  assets  of 
said  George  8.  Neff  in  the  hands  of  his  admin- 
istrator, to  be  administered.  Soon  after  the 
rendition  of  this  decree  the  defendant  William 
Fisher,  administrator,  etc,  died,  and  on  July 


8, 1886,  Samuel  A.  McMechen  was  duly  ap- 
pointed  administrator  de  bonis  nan  of  the  estate 
of  George  S.  Neff,  deceased.  Afterwards,  on 
May  14,  1888,  on  the  petition  of  said  Samuel 
A.  McMechen  as  such  administrator,  an  appeal 
was  allowed  him  from  the  aforesaid  decree  by 
one  of  the  judges  of  this  court.  The  said  Mc- 
Mechen was  not  by  any  order  of  the  court  be- 
low made  a  party  to  this  suit,  but  he  states  in 
his  petitior  for  the  appeal  the  death  of  said 
Fisher,  ano  the  fact  that  he  had  been  appoint- 
ed such  administrator  de  bonis  non,  and  ex- 
hibits therewith  a  certified  copy  of  the  order  so 
appointing  him  administrator.  On  this  state 
01^  facts  the  appellees,  by  their  counsel,  move 
this  court  to  dismiss  the  appeal  upon  the 
ground  that  the  same  has  been  improvidently 
awarded. 

This  motion,  as  I  understand  it,  is  based 
upon  two  grounds:  first,  that  the  appellant  bad 
never  been  made  a  party  to  the  cause  in  the 
circuit  court;  and,  second,  that  the  appeal  should 
have  been  by  the  administrator  of  William 
Fisher,  who  had  been  the  administrator  of 
George  8.  Neff.  This  latter  ground  would,  no 
doubt,  have  been  valid,  if  the  decree  had  been 
against  Fisher  in  his  own  right,  de  bonis  propriis, 
for  assets  of  Neff  converted  by  him;  but  the 
decree  explicitly  states  that  the  recovery  is 
against  Fisher  m  his  representative  character, 
—that  is,  for  assets  of  Neff  in  his  hands  unad- 
ministered;  which  is  equivalent  to  a  decree 
for  assets  unconverted.  The  unadministered 
or  unconverted  assets  always  pass  to  the  ad- 
ministrator de  bonis  non,  and  must  be  adminis- 
tered by  him,  and  not  by  the  administrator  of 
the  first  administrator.  Section  8,  chap.  85, 
Code  1887. 

This  ground  is  therefore  not  well  taken. 
In  respect  to  the  other  ground,  I  think  it  is 
equally  untenable.  We  are  referred  to  a  num- 
ber of  authorities  to  show  that  only  a  party  or 
privy  to  the  record  in  the  court  below  can  take 
an  appeal.  An  administrator  is  surely  a  privy 
to  the  record,  whether  he  is  appointed  before 
or  after  the  decree  appealed  from.  He  stands 
in  the  place  of  his  intestate,  and  represents  his 
title  and  interests.  But,  as  appeals  are  crea- 
tures of  the  statute  law,  we  can  only  look  to 
it,  and  to  the  decisions  under  it,  for  the  doc- 
trines in  relation  to  them.  2  Tuck.  Bl.  Com. 
329. 

Turning  to  our  Statute  (§  2,  chap.  186,  Code^ 
we  find  that  "any  person  who  is  a  party  to  such 
controversy  .  .  .  may  present  his  petition  for 
an  appeal. 

The  administrator,  as  soon  as  he  qualified, 
became  a  party  to  the  controversy,  and  was 
therefore,  under  our  Statute,  a  person  who 
could  present  his  petition  for  an  appeaL 

The  only  case  cited  for  the  appellees  having 
any  true  bearing  on  the  question  is  Taylor  v. 
JSavage,  42  U.  S.  1  How.  282  [11  L.  ed.  182],  43 
U  S.  2  How.  895  [11  L.  ed.  813].  This  case 
was  decided  under  the  provisions  of  the  stat- 
ute law  of  Alabama.  The  appeal  was  taken 
in  the  name  of  the  deceased  administrator,  and 
the  only  question  decided  was  that  the  adminis- 
trator de  bonis  nofi  could  not,  by  simply  appear- 
ing in  the  appellate  court  and  filing  an  appeal- 
bond,  become  such  a  party  to  the  suit  as  would 
entitle  him  to  prosecute  the  appeal.  But,  what- 
ever may  be  the  purport  of  this  dedsion,  and 
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of  other  cases  cited  by  counsel  from  other  Ju- 
risdictions, it  is  not  binding  authorityupon 
this  court;  for  in  Phares  v.  Saunders,  18  W.  Va. 
886,  this  court,  upon  consideration  of  the  di- 
rect question,  held  that  "the  right  to  bring  a 
writ  of  error  in  case  of  the  death  of  a  party 
against  whom  the  judgment  was  rendered  will 
be  in  the  personid  representative,  without  a  re- 
▼iyal  of  the  judgment,  because  the  personal 
representative  stands  in  the  shoes  of  the  de- 
ceased, and  has  the  same  rights  as  his  intestate 
bad  with  reference  to  the  judgment."  This 
conclusion,  we  think,  is  altogether  reasonable 
and  proper,  and  we  have  therdore  no  hesitation 
in  reafQrming  and  applying  it  to  this  case.  The 
motion  to  dismiBS  must'therefore  be  denied. 

The  counsel  for  the  appellant  have  assigned 
and  discussed  several  technical  errors  in  the 
record;  but,  in  the  view  this  court  takes  of  the 
cause,  it  is  unnecessary  to  consider  these  er^ 
rore.  We  will  therefore  proceed  to  the  deter- 
mination of  the  merits  of  the  cause.  The  bill 
was  filed  by  the  distributees  of  Elizabeth  Nefl, 
deceased,  to  charge  the  estate  of  George  8. 
Keff,  deceased,  with  $10,000,  the  proceeds  of 
thurteen  negro  slaves  sold  in  December,  1868, 
by  said  George  S.  Neff,  as  the  agent  of  said 
Elizabeth  Neff.  The  bill  avers  that  at  the  time 
of  said  sale  the  said  Elizabeth  Nefl  was  old 
and  infirm,  and  unacquainted  with  business 
matters;  and  that  said  monev  was  allowed  to 
remain  in  the  hands  of  said  George  8.  Neff,  in 
trust,  to  be  invested  and  used  by  him  as  her 
agent;  and  that  it  did  so  remain  until  her  death, 
which  occurred  in  June,  1866;  that  the  said 
Elizabeth  was  unmarried,  and  died  without 
children,  leaving  the  plaintiffs  and  others,  her 
brothers  and  sisters,  and  their  descendants,  as 
her  next  of  kin  and  distributees;  and  in  June, 
1866,  the  said  George  8.  Neff  qualified  as  the 
administrator  of  the  estate  of  said  Elizabeth, 
and  soon  thereafter  filed  in  the  recorder's  ofiSce 
of  the  county  an  inventory  and  appraisement 
of  the  estate  of  said  Elizabeth,  but  no  part  of 
said  $10,000  is  embraced  therein,  nor  has  the 
eaid  Gteorge,  or  his  administrator,  ever  in  any 
manner  accounted  for  the  same,  or  made  any 
settlement  of  said  estate;  that  in  September, 
1866,  the  plaintiffs  instituted  their  suit  in  the 
said  Circuit  Court  of  Hardy  County  against  said 
George  8.  Neff,  as  administrator  of  said  Eliza- 
beth, to  obtain  a  settlement  of  his  accounts  as 
such  administrator,  and  to  charge  him  with 
said  money,  which  suit  was,  at  the  September 
Term,  1877,  dismissed  without  prejudice;  that 
the  right  to  prosecute  any  suit  against  said 
George  8.  Neff  for  the  recovery  of  said  money 
was  obstructed  by  war  from  April  17,  1861,  to 
June,  1866,  and  from  the  latter  date  to  May  27, 
1866,  the  courts  of  Hardy  County  were  closed, 
and  there  were  no  officers  in  said  county  by 
whom  process  could  be  lawfully  issued. 

The  administrator  of  said  George  8.  Neff 
filed  his  answer  to  said  bill,  in  which  he  averred 
that  after  the  sale  of  said  slaves  the  proceeds  of 
the  sale  were,  in  January,  1867,  deposited  in  the 
bank  at  Moorefield;  that  respondent's  Intestate 
then  reported  that  fact  to  said  Elizabeth,  and 
that  she  then  gave  him  the  said  money,  and  di- 
rected him  to  take  it,  and  do  as  he  pleased  with 
it;  that  he  accepted  said  gift,  took  charge  of 
the  money,  and,  with  the  full  knowledge  and 
consent  of  his  aunt,  the  said  Elizabeth,  from 
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that  time  until  her  death  used  and  disposed  of 
it  as  his  own;  that  said  money  was  never  any 
part  of  the  estate  of  said  Elizabeth;  and  that 
the  appraisement  bill  referred  to  in  the  plainr 
tiff's  bill  embraced  the  whole  of  said  estate, 
and  all  that  ever  came,  or  ought  to  have  come, 
into  his  hands  as  administrator.  The  parol 
testimony  in  the  cause  relates  mainly  to  the  re- 
lations existing  between  the  said  George  S.  Neff 
and  his  aunt,  the  said  Elizabeth,  the  acts  and 
declarations  of  said  Elizabeth  in  respect  to  said 
slaves  and  money,  the  services  rendered  to  said 
Elizabeth  by  said  George,  and  a  general  his- 
tory of  the  said  George  and  his  aunt,  and  their 
families.  Many  of  the  depositions  taken  on 
behalf  of  both  the  plaintiffs  and  defendant  are 
incompetent,  being  the  depositions  of  the  dis- 
tributees of  the  respective  parties  as  to  com- 
munications and  transactions  bad  personally 
between  the  witnesses  and  the  decedent,  against 
whom  they  claim.  The  circuit  court  properly 
sustained  the  exceptions  to  this  testimony,  and 
excluded  it. 

But  there  is  one  deposition,  that  of  George 
Flanagan,  an  exception  to  which  by  the  plain- 
tiffs, we  think,  the  circuit  court  improperly 
sustained.  This  deposition  was  taken  at  Mc- 
Minnville,  in  Warren  County,  State  of  Tennes- 
see, on  August  8, 1870,  in  the  former  suit  be- 
tween the  same  parties,  and,  by  agreement  in 
this  suit  made  in  September,  1878,  all  the  depo- 
sitions in  that  suit,  subject  to  all  exceptions 
appearing  on  the  said  depositions  or  otherwise, 
shall  be  read  as  evidence  in  this  cause.  No 
exception  was  ever  indorsed  on  this  deposition 
for  insufficient  notice  of  the  taking  of  it,  but 
the  court,  in  an  order  entered  December  19, 
1888,  suppressed  it,  upon  the  ground  that  it 
was  taken  without  reasonable  and  proper  no- 
tice. The  first  publication  of  the  notice  was 
on  July  8,  1870,  and  the  fourth  on  August  6, 
1870.  The  Statute  provides  that  any  such  no- 
tice may  be  served  by  publication  once  a  week 
for  four  successive  weeks.  Section  3,  chap. 
121,  Code  1868. 

In  Martin  v.  Bolyrecht,  18  W.  Va.  440,  this 
court  held  that  the  publication  of  the  notice 
provided  for  in  section  4,  chap.  129,  Code,  for 
four  successive  weeks  is  completed  on  the  fourth 
issue  of  the  newspaper  containing  it,  though 
the  four  weeks  have  not  actually  elapsed  be- 
tween the  dates  of  the  first  and  last  publica- 
tion. The  Statute  under  which  that  decision 
was  made,  and  the  one  now  in  question,  con- 
tain the  same  requirement  as  to  the  time  of 
publication.  The  fourth  publication  of  the 
notice  here  was  nino  days  before  the  deposition 
was  taken.  It  seems  to  me,  therefore,  under 
this  authority  and  the  circumstances  above 
stated,  that  the  circuit  court  clearly  erred  in 
suppressing  said  deposition. 

Exduding  the  incompetent,  and  considering 
only  Uie  admissible,  evidence,  the  record  shews 
that  Elizabeth  Neff  was  an  aged  maiden  lady, 
who  had  lived  all  her  life  with  her  brother 
Jacob,  the  father  of  George  8.  Neff.  Her  per- 
sonal property  consisted  of  a  family  of  about 
thirteen  slaves,  which  had  been  raised  and  sup- 
ported on  the  farm,  and  with  the  family  of  her 
brother  Jacob.  These  slaves,  for  the  want  of 
proper  control,  were  indolent,  impudent  and 
insubordinate,  and  by  the  winter  of  1866  had 
become  so  lazy,  unprofitable  and  vicious  that 
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they  were  a  terror  aod  burden  to  their  o-wner, 
and  an  anooyance  and  subject  of  complaint  by 
the  neighbors.  Elizabeth  had  a  number  of 
brothers  and  sisters,  the  most  of  whom  removed 
to  the  west  in  early  life,  where  they  resided  all 
their  lives,  and  all  of  them  appear  to  have  died, 
leaving  children,  most  of  whom  are  proceeded 
against  in  this  suit  as  unknown  parties.  Qeorge 
8.  Neff  was  her  favorite  nephew.  She  was 
very  fond  of  him,  and  he,  in  turn,  was  very 
kind  and  attentive  to  her.  Even  after  he  mar- 
ried and  removed  from  the  home  of  his  father 
and  aunt,  to  a  farm  about  two  miles  distant, 
he  looked  after  his  aunt's  business,  and  attend- 
ed to  her  wants,  whenever  she  requested  him 
to  do  so,  or  required  his  services  and  assist- 
ance. As  early  as  1868,  she  had  expressed  her 
purpose  to  give  to  George  everything  she  had. 
She  seemed  to  be  reluctant  to  sell  these  slaves, 
but,  owing  to  their  insubordination,  her  fear 
of  them,  and  the  complaints  of  her  neishbors, 
she,  in  the  fall  of  1856,  consented  to  sell  them 
provided  they  were  taken  from  the  State;  and 
•he  then  told  George  to  take  them  off,  and  do 
what  he  pleased  wim  them.  Thereupon  Qeorge 
and  Robert  J.  Tilden  arrested  these  slaves,  and 
took  them  and  another  slave,  belongine  to  Ja- 
cob Neff,  to  Baltimore,  and  there  sold  them  on 
January  8,  1867,  giving  to  the  purchaser  a  bill 
of  sale  signed*  '*£)lizaDeth  Neff.  George  S. 
Neff,  Agent."  The  gross  price  of  all  the  daves 
was  $10,000.  When  George  and  Tilden  re- 
turned the  proceeds  of  the  sale  were  first  de- 
posited in  the  bank  at  Moorefleld,  to  the  credit 
of  George,  but  were  shortly  afterwards  trans- 
ferred to  the  credit  of  Tilden.  The  date  of  the 
credit  to  Tilden  was  Januanr  21,  1867.  and 
within  less  Ihan  a  month  thereafter  Tilden 
checked  out  the  whole  of  this  fund,  and  all  of 
it,  except  Tllden's  commissions  for  Uie  sale  and 
expenses,  was  paid  to  George  S.  Neff,  or  to  his 
order,  and  he  retained,  loaned  and  disposed  of 
it  in  his  own  name,  and  as  his  own  property, 
ever  thereafter. 

For  the  year  1867  the  proceeds  of  these  slaves 
were  assessed  in  the  name  of  Elizabeth  Neff, 
but  for  the  year  1858  they  were  transferred  to, 
and  assessed  in  the  name  of,  George  S.  Neff. 
These  facts  are  fully  proven,  and  Uie  import- 
ant inquiry,  and  the  only  one  seriously  contro- 
verted, in  this  case  is  whether  or  not  Elizabeth 
Neff  at  any  time  made  a  complete  gift  of  the 

Sroceeds  of  said  slaves  to  the  said  George  8. 
'eff.  The  plaintiffs  have  introduced  in  evi- 
dence various  declarations  of  Elizabeth,  and 
circumstances  tending  more  or  less  to  show 
that  she  never  did  in  fact  make  a  gift  of  the 
slaves  to  George:  but,  with  the  exception  of  a 
single  witness,  they  offer  virtually  no  compe 
tent  evidence  to  prove,  or  even  tending  to  prove, 
that  she  had  not  given  the  proceeds  of  said 
elaves  to  George.  This  witness  was  Susan 
Ellis,  a  slave  of  Jacob  Neff.  She  testifies  that 
in  December,  1864,  Elizabeth  Neff  was  talking 
about  one  thing  and  another,  and  she  said  that 
"she  had  never  covered  any  money  for  her  ne- 
^oes;  that  she  was  never  axed  by  Georce  Neff 
if  she  wanted  her  money,  or  should  he  keep  it, 
or  put  it  out  at  interest,  or  in  the  bank."  On 
cross-examination  this  witness  testified  that 
George  had  at  one  time  offended  her,  and  that 
she  was  not  in  a  very  good  humor  about  it  yet. 
It  is  apparent  that  this  witness  was  both  igno- 
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rant  and  prejudiced,  and  her  testimony,  even 
if  honest,  ought  to  have  but  little  influence,  in 
the  face  of  the  other  testimony  and  undisputed 
facts  in  this  cause;  and,  moreover,  it  is  very  , 
improbable  that  the  old  lady  would  have  had 
any  serious  conversation  about  her  business 
with  one  of  her  brother's  slaves. 

On  the  other  side,  in  addition  to  the  facts  and 
circumstances  above  mentioned,  three  compe- 
tent witnesses — George  Flanagan,  Charles  A* 
Heath  and  James  Wolf— testify  positively  that 
Elizabeth  Neff  told  each  of  them  that  she  had 
given  the  proceeds  of  said  slaves  to  George; 
and  another  witness,  George  P.  Williams,  who 
cannot  recollect  the  words  she  used,  says  it  is 
his  impression,  from  a  conversation  he  had  with 
Elizabeth  Neff,  that  she  had  either  given  said 
slaves  or  their  proceeds  to  George  S.  Neff. 
George  Flanagan  testifies  that  after  the  sale  of 
the  slaves  Elizabeth  Neff  knew  that  Georse  S. 
Neff  had  the  money,  and  was  loaning  ana  dia- 
posing  of  it  as  his  own;  that  she  approved  of 
these  facts;  and  that  he  heard  her  say  fre- 
quently that  she  had  given  said  money  to 
George.  He  also  says  the  other  relatives  of 
Elizabeth  Neff  knew  this  fact,  and  that  it  caused 
ill  feelings  on  their  part 

Heath,  in  answer  to  the  question,  "State,  if 
you  know,  what  Betty  Neff  did  with  the  mon- 
ey  the  negroes  brought,"  testifies  as  follows: 
'*!  went  over  to  Uncle  Jake  NefTs  a  short  time 
after  the  sale  of  those  negroes,  and  told  Betty 
Neff  she  had  so  much  money  I  would  marry 
her,— jesting  on  my  part,  of  course.  She  said 
she  would  marry  me,  but  she  had  no  money, 
for  she  had  given  it  to  George  S.  Neff."  He 
further  testifies  that  he  had  frequently — ^twoor 
three  times— heard  Bett}'  Neff  say  that  she  had 
ffiven  that  money  to  George.  On  cross-exam- 
mation  the  counsel  for  the  plaintiffs  propound- 
ed this  question:  *'Did  not  Betty  Neff  say,  in 
regard  to  the  money  arising  from  the  sale  of 
the  negroes,  that  George  S.  Neff  had  the  mon- 
ey, or  are  you  willing  to  swear  positively  that 
she  said  she  had  ^ven  it  to  him?"  And  hia 
answer  is:  *'She  said  she  had  given  it  to  him. 
She  said:  *Georse  has  got  the  money.  I  gave 
it  to  him;  and,  if  you  take  me,  you  must  take 
me  without  the  money.'  I  remember  distinct- 
ly that  she  said  she  gave  it  to  him." 

To  contradict  this  witness,  one  of  the  counsel 
for  the  plaintiffs  testifies  that  about  two  years 
before  he  had  a  conversation  iftith  Heath,  and, 
without  being  able  to  give  the  words  used,  he 
says  that  he  is  positive  that  Heath  then  said  that 
Betty  Neff  told  him  that  George  Neff  had  the 
money  arising  from  the  sale  of  the  negroes,  and 
further  stated  that  she  did  not  say  whether  she 
had  given  it  to  him  or  not.  This  difference  is 
not  very  material,  if  taken  in  connection  with 
the  further  fact  testified  to  by  Heath,  and 
which  is  not  disputed,  that  she  told  Heath,  if 
he  married  her,  that  he  would  have  to  take  her 
without  the  money,  as  G^rge  had  the  money. 
This  would  show  that  the  money  was  not  hers, 
but  George's,  and  that  she  must  have  meant 
that  she  had  given  it  to  him. 

The  other  witness,  James  Wolf,  in  answer  to 
the  question,  *•  State,  if  you  know,  what  Betty 
Neff^did  with  the  money  they  [the  slaves]  were 
sold  for,"  testifies:  "I  came  to  Jacob  Neff's,  I 
think,  in  the  year  1868.  I  stopped  there.  I 
shook  hands  with  Aunt  Betty  Neff,  and,  says 
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I:  '  You  are  alone.'  She  said  she  was  alone; 
that  there  was  nobody  there  now  but  her  and 
her  brother  Jacob  Neft.  And  she  says:  'I  sold 
my  black  ones.  They  came  to  be  very  saucy 
4Uid  cruel.'  And  says  she:  'I  gave  the  money 
to  George  Neff.  I  hadn't  any  use  for  it 
myself.'^ 

There  Is  an  attempt  to  weaken  this  evidence 
bv  the  testimony  of  one  of  the  counsel  for  the 
plaintiffs  and  the  husband  of  one  of  the  dis- 
tributees, who  say  that  at  some  former  time 
Wolf  stated  to  tiiem  that  he  had  never  heard 
Betty  Neff  say  anything  about  this  case,  but 
that  all  he  ever  heard  about  it  he  got  from 
•Oeorge  Neff.  This  testimony  is  very  remote; 
and,  if  it  discredits  the  fact  testitied  to  by  Wolf 
At  all,  it  does  so  merely  by  implication,  and  in 
«  very  limited  degree. 

Such  are  the  facts  and  evidence  in  this  cause, 
«nd,  from  the  argument  of  counsel  for  the 
plaintiffs,  I  do  not  understand  that  they  seri- 
ously controvert  the  fact  that  the  proofs  are 
sufficient  to  establidi  the  will  and  purpose  of 
Elizabeth  Neff  to  give  said  slave  money  to 
<^eorge  S.  Neff,  and  that  she  h»d  declared  that 
purpose,  and  acted  upon  it  by  her  failure  to  as- 
•flert  any  claim  to  it  for  more  than  eight  years; 
but  they  do  claim,  and  earnestly  insist,  that 
there  is  a  want  of  evidence  to  prove  that  there 
•ever  was  any  actual  transfer  or  delivery,  so  as 
to  make  it  a  complete  gift  To  show  that  the 
facts  in  this  cause  do  not  constitute  a  gift,  the 
<x)unsel  cite  and  rely  upon  many  cases,  among 
them,  the  following:  Ewing  v.  Ewing,  2 
Leigh,  887;  Mahon  v.  Johnston,  7  Leigh,  817; 
Slaughter  v.  TtUt,  13  Leigh,  147;  MiUer  v. 
Jeffress,  4  Gratt.  472;  Martin  v.  Bmith,  25  W. 
Va.  579;  Diekeschied  v.  Exchange  Bank,  28  W. 
Va.  840. 

Several  of  these  cases  are  concerning  gifts 
•eaitsa  mortU,  While  the  rule  as  to  the  re^ui- 
aites  of  a  gift  is  the  same  in  such  cases  as  it  is 
in  respect  to  gifts  inter  vivos,  the  evidence  of  the 
ilelivery  is  necessarily  different.  In  the  former 
case,  the  gift  occumng  in  extremis,  and  taking 
•effect  onl3r  upon  the  death  of  the  donor,  the 
-acts,  acquiescence  and  subsequent  conduct  of 
the  douor  can  never  be  relied  on  as  evidence  of 
the  delivery;  but,  in  respect  to  gifts  inter  vivos, 
the  subsequent  conduct  of  the  donor  is  often 
most  potent  evidence  of  the  complete  execution 
of  the  gift,  which  necessarily  includes  the 
transfer  or  delivery  of  it.  But  fn  gifts  of  either 
class  there  must,  unquestionably,  be  a  delivery. 

It  is  the  settled  law  both  of  this  country  and 
England  that  no  parol  gift,  without  actual  de- 
livery of  the  thing  given,  or  some  act  of  the 
<lonor  which  amounts  to  a  complete  transfer  of 
the  title  and  possession  of  the  thing  given,  to 
the  donee,  can  vest  in  the  donee  any  right  or 
title  in  or  to  it,  or  devest  the  right  or  title  of  the 
4onor. 

This  is  the  substance  of  the  decisions  cited 
4ind  relied  on  by  the  appellees,  and  the  correct- 
tiess  of  the  law  as  thus  stated  is  not  and  cannot 
be  questioned.  But  the  material  matter  here  is 
not  that  there  must  be  an  actual  delivery,  but 
what  is  the  character  of  the  evidence  necessary 
to  prove  -the  delivery,  and  whether  or  not  the 
•evidence  in  this  cause  is  sufficient  to  prove  that 
the  fund  in  controvert  was  in  fact  ever  deliv- 
•ered  so  as  to  devest  the  right  and  title  of  the 
4lonor,  and  vest  the  same  in  the  donee. 
6  L.  R.  A. 


In  McDonald  Y,  Crockett,  2McCord,  Eq.  180, 
it  was  held  that  "  permitting  personal  property 
to  go  into  possession  of  a  daughter  on  her  mar- 
riaice,  and  to  remain  there  a  considerable  time," 
raises  a  presumption  of  a  gift.  Tectgue  v. 
Griffin,  2  Nott  &  McC.  98,  95;  Johnston  v. 
Billiard,  1  Bay,  282. 

In  Hansbrough  t.  Thorn,  Judge  Cabell  says: 
"  Sales  and  gifts  need  not  be  positively  proved. 
They  may  be  inferred  from  circumstances."  8 
Leigh,  155;  HaekneyY.  Frogman,  82  Barb.  650. 

In  Tehbrook  v.  Brawn,  17  Ind.  410,  the  court 
held  as  follows:  "  The  delivery  of  a  chattel  is 
necessary  to  pass  the  title  by  gift,  but  the  de- 
livery must  be  according  to  the  nature  of  the 
thing  given;  and  if  the  property  is,  at  the  time 
of  the  gift,  in  the  possession  of  the  donee,  as 
agent  for  the  donor,  it  is  not  necessary  that  the 
donee  shall  surrender  to  the  donor  his  actual 
possession,  in  order  that  the  latter  may  redeliver 
the  same  to  him  in  execution  of  the  gift;  but 
if  the  donor  relinquishes  all  dominion  over  the 
thing  given,  and  recognizes  the  possession  of 
the  donee  as  beinff  in  his  own  nght,  and  the 
latter  accepts  the  giit,  and  retains  the  possession 
in  virtue  thereof,  the  gift  is  complete." 

This  decision  is  approved  by  the  court  in 
Wing  V.  Merchant,  57  Me.  888,  in  which  the 
facts  were  that  the  donor,  several  years  before 
his  death,  left  with  his  daughter,  the  donee,  for 
safe  keeping,  some  notes  payable  to  himself. 
About  three  years  before  his  death  the  father 
gave  these  notes  to  his  daughter.  There  was 
no  assignment  of  the  notes,  or  any  writing 
transferring  them.  At  the  time  of  the  gift  the 
notes  were  in  the  daughter's  possession,  in  a 
cbest  in  her  sleeping  room;  and  nothing  was 
done,  at  the  time  of  the  gift,  further  than  the 
declaration  of  the  donor  to  the  donee  that  he 
gave  her  the  notes.  In  its  opinion  the  court 
says:  "No  particular  ceremony  is  necessary  to 
constitute  a  delivery,  where  there  is  actual  pos- 
session by  the  donee,  accompanied  by  satisfac- 
tory evidence  that  the  donor  has  relinquished 
all  control  of  and  claim  to  the  subject  of  the 
gift  in  her  favor.  .  .  .  The  actual  transfer  of 
possession  to  the  donee,  whenever  and  however 
accomplished,  if  supplemented  by  plenary  evi- 
dence of  an  intentional  release  to  tne  donee  on 
the  part  of  the  donor,  per  verba  deprasenti,  of 
any  and  all  right  or  claim  ever  to  resume  the 
possession,  or  to  deprive  the  donee  of  it,  will 
make  a  complete  gift  inter  vivos.  It  matters 
not  whether  the  change  of  possession  takes 
place  before,  or  after,  or  at  the  time  of  the  ut- 
terance of  the  words  importing  the  gift,  if  there 
is  a  manifest  design  on  the  part  of  the  donor  that 
the  donee  should  thereafterwards  hold  such 
possession  absolutely,  as  of  his  own  property. 
Thenceforward  the  possession  and  the  right  are 
concurrent  in  the  same  person,  and  the  gift  is 
perfect  and  irrevocable."  OiU  v.  Strozier,  32 
Ga.  688;  McOluney  v.  Lockhart,  1  Bailey,  L. 
117. 

The  doctrine  announced  in  these  cases,  when 
there  are  no  suspicious  circumstances  impeach- 
ing the  bona  fides  of  the  transaction,  or  evidence 
of  fraud  on  the  i)art  of  the  donee,  seems  to  me 
to  be  reasonable  and  just,  and  is  approved.  In 
the  case  at  bar  the  conduct  and  declarations  of 
Elizabeth  Neff,  supplemented  by  the  facts  and 
circumstances  confirming  them,  are,  it  seems  to 
me,  ample  to  establish  a  complete  gift  of  the 
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fund  in  ooDtroyersy  to  George  S.  NefT.  In  fact; 
the  case  made  by  the  proofs  is  wholly  irrecon- 
cilable with  any  other  hypothesis  or  conclusion. 

The  circumstances  and  conduct  of  the  donor 
here  would  seem  to  be  of  themselves  sufficient 
to  show  a  gift.  In  the  early  part  of  the  year 
1857  we  find  the  money  deposited  in  bant  to 
the  credit  of  Tilden.  and  that  same  year  it  is 
assessed  as  the  property  of  the  donor.  In  the 
next  year,  1858,  no  part  of  this  money  is  as- 
sessed to  her,  but  nearly  the  whole  of  it  is  as- 
sessed as  the  property  of  George  B.  Neff,  the 
donee.  The  statute  then  in  force  required  the 
assessor  to  call  upon  eycry  person  in  his  district 
to  make  out  a  list  of  the  property  and  eyidences 
of  debt  owned  or  claimed  by  him,  and  to  swear 
Bach  person  to  the  accuracy  of  such  list.  Code 
1849,  chap.  85,  §g  58-61. 

The  assessor  is  dead,  and  his  deposition  could 
not  be  taken;  but  the  law  presumes  that  he  did 
his  duty.  From  this  we  must  conclude  that  in 
the  year  1857  the  title  to  this  fund  passed  from 
Elizabeth  Neff  to  George  8.  Neff,  and  that  it 
did  so,  not  only  with  the  knowledge,  but  with 
the  actiye  assent,  of  Elizabeth  Neff;  for  other- 
wise both  she  and  George  8.  Neff  would  be 
ehargeable  with  fraud  and  false  swearing,  and 
there  is  nothing  in  the  record  eyen  tending  to 
•hew  that  such  was  the  fact     In  addition  to 


this^  the  donor  lived  more  than  eight  year» 
thereafter  within  two  miles  of  tbe  donee,  aod 
in  almost  dnily  communication  with  him.  He- 
used  and  disposed  of  this  money  as  his  own, 
with  the  knowledge  of  the  donor.  He  never 
rendered  any  account  to  her,  and  she  never  de- 
manded one.  The  friendly  and  intimate  rela» 
tions  between  them  was  not  only  not  disturbed, 
but  intensified  by  his  care  and  acts  of  kindness, 
and  her  appreciation  and  fondness  for  him.  If 
we  add  to  these  and  the  other  attending  fact» 
and  circumstances  hereinbefore  detail^  the  re- 
peated declarations  of  the  donor  that  she  had 
given  the  said  fond  to  the  donee,  we  have  clear 
and  convincing  proof  that  there  was  an  absolute 
and  complete  gift  of  said  fund  by  her  to  her 
nephew. 

j^  the  foregoing  reasons  the  decree  of  the  Oir^ 
euit  Court  must  be  reversed,  and  the  exceptioik 
of  the  administrator  of  Ckorge  8.  Neff  to  the- 
report  of  Commissioner  8henard,  because  it 
charges  the  estate  of  said  Neff  with  the  proceeds 
of  the  sale  of  the  negroes,  is  sustained;  and  the 
cause  is  remanded  to  said  court  for  further 
proceedings,  in  accordance  with  the  principlee 
announced  in  this  opinion. 

English  and  Bnumon*  J«7.»  concurred;. 
lateen*  /.,  absent 
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P.  N.  ULIENTnAL  et  al.,  Appts. 

(.— CW ) 

1*  AdiTiflloiicaanotbemadeamoiifl^tlie 
•toekfaoldere  of  a  Callfomia  corpora- 
tion prior  to  dJasolutlon  or  expiration  of  the 
term  of  corporate  existence,  of  stock  issued  to  it 
by  a  new  corporation  in  consideration  of  the 
transfer  of  its  corporate  property  to  the  latter 
upon  the  formation  thereof  by  the  former  and  a 
foreign  corporatloD,  wtiloh  makes  a  Uke  transfer 
of  its  property  for  a  Uke  consideration,  the  pur- 
pose of  the  new  corporation  beinff  to  unite  the 
conflicting  interests  of  the  two  old  ones,  even  if 
such  division  is  unanimously  agreed  upon  by  all 
the  stockholders,  and  has  actually  been  made 
among  the  stockholders  of  the  foreign  corpora- 
tion as  to  the  stock  issued  to  it:  as  Civil  Code, 
f  809,  prohibits  payment  to  the  stockholders  of 
any  part  of  tbe  capital  stock  before  dissolution  or 
expiration  of  the  term  of  corporate  existence; 
and  the  stock  of  the  new  corporation  received  In 
exchange  for  their  property  is  included  In  the 
term  ''capital  stock.*^ 

8.  Eyidenoe  as  to  the  distrlbutioii  hy 
the  fbrein  corporatton  among  its  stock- 
holders of  the  stock  issued  to  it  is  inadmissible  In 
an  action  by  stockholders  of  the  Oaiif  omia  cor- 
poration to  compel  a  distribution  of  the  stock  is- 
sued to  it,— at  least  in  the  absence  of  any  contract 
between  the  two  corporations  as  to  the  disposition 
of  the  stock  to  be  issued  by  the  new  company. 

{McFarland  and  Thornton^  JJ^  dtosnt) 

(November  80,  1889.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Supenor  Court  for  the  City  and  Coun- 
8  L.  R.  A. 


ty  of  San  Francisco  in  favor  of  plaintiffs,  and 
from  an  order  denyioff  a  motion  for  new  trials 
in  an  action  to  compel  the  distribution  of  oer^ 
tain  shares  of  stock  alleged  to  be  hdd  by  de- 
fendants in  trust,  and  to  restrain  defendante 
from  representing,  voting  or  dealing  in  any 
way  with  such  stock.    Seversed, 

A  decision  was  reached  in  this  case  in  tho- 
Second  Department,  on  February  18,  1889,  af- 
firming the  Judgment  below.  A  rehearing  ia 
bank  was  subsequently  granted,  and  after  ar- 
gument the  court  reached  the  decision  givea 
below. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Mesick*  Maxwell  A  Phelan,. 
6arber»  Thornton  A  Bishop  and  F*  A» 
Berlin  for  appellants. 

Mr,  J.  F.  I^wie,  with  Messrs.  Stewart 
*  Herrin  and  William  M*  Pierson,  for 
respondents. 

Foz«  J.,  delivered  the  opinion  of  the  court: 
In  1883  two  mining  corporadons,  the  Headf 
Center  Consolidated  Mining  Company,  organ- 
ized under  the  laws  of  California,  and  th» 
Tranquillity  Mining  Company,  organized  under 
the  laws  of  New  Jersey,  were  in  possession  of 
adjoining  mining  claims  in  the  Tombstone  min- 
ing distnct,  in  the  Territory  of  Arizona.  Liti^ 
gation  of  a  vexatious  character  had  arisen  be- 
tween them,  and,  for  the  purpose  of  discontin- 
uing the  strife  and  of  promoting  the  mutual 
interests  of  both  companies,  negcmations  were* 
entered  into  with  a  view  to  effecting  a  consoli- 
dation of  the  interests  and  properties  of  the  two. 
Being  organized  under  the  laws  of  different 
States,  they  were  advised  that  this  could  not  b» 
done  by  a  consolidation  of  companies,  as  pro<^ 
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vided  by  the  laws  of  California.  After  consid- 
erable negotiatioD  on  tlie  subject,  it  was  decided 
to  or^nize  a  tbird  company,  to  be  known  as 
the  "Head  Center  &  Tranquillity  Mining  Com- 
pany," with  a  nominal  capital  stock  consisting 
of  200,000  shares,  and  to  which  each  of  the  old 
companies  should  transfer  its  mining  ground, 
each  in  consideration  of  $5,  and  of  100,000 
shares  of  the  stock  of  the  new  company.  This 
new  companywas  incorporated  on  the  1st  of 
December,  1883,  and  a  board  of  seven  directors 
selected,  three  to  represent  the  interests  of  the 
stockholders  of  each  of  the  old  companies,  and 
a  seventh,  who  was  impartial  between  them. 
To  this  new  company,  when  organized,  a  prop- 
ositiou  was  formally  made,  to  convey  the 
grounas  known  as  the  ''Head  Center"  and 
•  'Yellow  Jacket"  claims  (they  being  of  the  prop- 
erty of  the  Head  Center  Consolidated  Mining 
Company)  to  it,  in  consideration  of  the  sum  of 
$5,  and  of  100,000  shares  of  the  stock  of  the 
company,  and  a  like  proposition  on  the  part  of 
thfc  Tranquillity  Mining*  Company,  to  convey 
to  it  the  Tranquillity  Mining  Claim,  with  its 
appurtenances,  for  a  like  consideration;  and 
both  propositions  were^accepted  by  resolution 
of  the  board  of  directors,  unanimously  passed. 

On  the  4th  of  January,  1888,  at  a  meeting  of 
itu  board  of  directors,  the  Head  Center  Consol- 
idated Company  passed  the  necessary  resolu- 
tions authorizing  its  president  and  secretary  to 
make  the  necessary  conveyances  to  carry  out 
this  proposition,  and  on  the  25th  of  the  same 
month,  at  die  annual  meeting  of  the  stockhold- 
ers of  the  same  company,  at  which  160,185 
shares  of  the  164,211  outstanding  shares  of  the 
stock  of  the  company  were  represented,  this 
action  of  the  directors  was  ratified;  and  on  the 
27th  of  February  following  a  deed  was  executed 
accordingly.  On  that  day,  Mr.  Benjamin,  to 
whom  the  secretary  of  the  new  company  had 
been  directed  to  issue  the  100,000  shares  of 
stock  in  the  new  company  for  the  Head  Center 
Companv,  directed  the  secretary  to  issue  99,980 
shares  of  the  stock  to  him  as  trustee,  and  the 
remaining  portion  of  it,,  in  pieces  of  five  shares 
each,  to  several  of  the  directors,  and  Jewell,  to 
whom  it  had  been  ordered  that  the  100,000 
shares  paid  for  the  property  of  the  Tranquillity 
Companv  should  be  issued,  directed  that  99,975 
shares  of  it  be  issued  to  Mr.  Eohl  as  trustee, 
and  the  rest  to  the  remainder  of  the  directors, 
which  was  done. 

The  stock  thus  issued  was  deposited  in  the 
Anglo-California  Bank,  to  be  held  subject  to 
the  joint  order  of  Eohl  and  Foster.  Although 
the  question  of  what  disposition  was  finally 
made  of  that  part  of  it  which  was  issued  in  pay- 
ment for  the  property  of  the  Tranquillity  Com- 
pany is  not  involved  in  the  issues  of  this  cause. 
It  is  claimed  that  it  was  distributed  to  the  share- 
holders of  the  original  Tranquillity  Company 
in  proportion  to  their  resx)ective  number  of 
shares  of  Tranquillity  stock,  and  that  no  ques- 
tion was  ever  made  as  to  the  right  to  make  such 
distribution;  and  this  fact  is  urged  upon  us  as 
strongly  persuasive  of  the  correctness  of  the 
claim  of  these  plaintiffs  to  have  that  part  of  the 
stock  of  the  new  company  which  was  issued  in 
payment  for  the  property  of  the  Head  Center 
Company  distributed  among  its  stockholders, 
in  proportion  to  the  number  of  shares  held  by 
them,  respectively,  in  said  last-named  company. 
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But  we  fail  to  see  the  force  of  that  argument,, 
or  how  evidence  of  what  the  stockholders  of  a. 
New  Jersey  corporation  may  have  done,  or 
agreed  to  do,  was  in  any  manner  relevant  or 
material  in  this  action.  The  laws  of  New  Jer^ 
sey  ma^  permit  such  a  distribution  of  the  as- 
sets whidi  form  the  capital  stock  of  a  corpora- 
tion organized  under  its  laws.  But,  whether 
they  do  or  not,  the  action  of  the  stockholdera* 
of  a  New  Jersey  corporation,  in  the  matter  of 
the  distribution  of  the  assets  of  their  own  com- 
pany, cannot  change  the  laws  of  California;  and 
for  this  reason,  as  well  as  because  there  was  no- 
contract  between  the  two  companies  on  the  sub- 
ject of  the  disposition* which  should  be  made- 
of  the  stock  of  the  new  companv  when  received^ 
nor  any  reason  why  there  should  be  such  a  con- 
tract, the  admission  of  evidence  upon  that  sub- 
ject (as  to  what  the  Tranquillity  people  did 
with  thehr  stock)  was  error,  manifestly  preju- 
dicial to  the  defendants  in  this  cause. 

The  mining  ground  of  the  Head  Center  Con- 
solidated Mining  Company  so  conveyed  to  tho- 
Head  Center  &  Tranquillity  Company  did  not 
comprise  all  the  property  of  the  former  compa- 
ny. It  had,  and  still  has,  left  a  mill  for  the  reduc- 
tion of  ores,  and  is  still  carrying  on  corporate? 
business  and  reducing  ores,  a  pafft  of  the  time,, 
at  least,  at  said  mill,  and  keeps  a  general  agent- 
and  superintendent  in  Arizona  to  look  after  its- 
affairs.  It  was  not  free  from  debt  at  the  time 
it  sold  this  property,  but  some  six  months  af- 
terwards levied  and  collected  an  assessment,, 
and  paid  up  its  then  existing  indebtedness.  Its* 
term  of  corporate  existence  has  not  expired^ 
and  it  has  not  attempted  to,  and  does  not  pro- 
pose to,  disincorporate.  Under  these  circum- 
stances the  plaintiffs,  Eohl,  Moody  and  Reh- 
fisch,  bring  suit  against  the  defendants,  the- 
Head  Center  Consolidated  Mining  Company 
and  certain  of  its  officers,  alleging  that  they^ 
(the  plaintiffs)  are  the  owners  and  holders  of 
68,138  shares  of  the  capital  stock  of  the  Head. 
Center  Consolidated  Company,  and  as  such, 
and  by  reason  thereof,  are  entitled  to  have  and 
receive  to  their  own  use  89,115  shares  out  of 
the  100,000  shares  of  the  capital  stock  of  the 
Head  Center  &  Tranquillity  Mining  Company 
so  received  for  the  sale  of  the  property  of  the- 
Head  Center  Consolidated  Company,  and  pray 
a  decree  compelling  the  defendants  to  transfer 
issue  and  deliver  the  same  to  them,  and  re- 
straining the  defendants  from  representing, 
voting  or  dealing  in  any  way  with  the  shares- 
so  claimed  by  plaintiffs.  The  defendants  claim, 
that  these  shares  are  the  property  and  assets  or 
the  Head  Center  Consolidated  Company;  that 
the  company  has  no  right,  under  the  law,  to^ 
distribute  them  to  its  stocknolders,  and  that  its- 
directors  are  eutitJed  to  represent  and  vote- 
them  at  all  meetings  of  the  Head  Center  ^ 
Tranquillity  Company. 

The  plaintifib  had  judgment  in  the  court  be- 
low, and  from  this,  andf  an  order  denying  a. 
motion  for  new  trial,  the  defendants  appeal. 
The  grounds  of  the  appeal,  briefly  stated,  are- 
that  the  judgment  is  unsupported  by  the  find- 
ings and  any  admissions  in  the  pleadings,  and 
that  the  findings  are  unsupported  by  the  evi- 
dence. 

We  have  already  substantially  stated  most, 
of  the  facts  as  found  by  the  court  or  admitted 
by  the  pleadings,  so  far  as  they  are  neoessarj- 
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to  tbis  opinion.  There  is,  however,  one  other 
fact  found  by  the  court  necessary  to  the  sup- 
port of  its  Judgment,  if,  under  the  law,  it  could 
be  supported  at  all,  but  which  finding  we  do 
cot  think  is  supported  by  the  evidence.  That 
finding  is  that  it  was  "mutually  understood 
and  agreed  by  and  between  the  stockholders 
of  both  the  ola  companies  that  the  stock  of  the 
new  company  should  be  equally  divided  be- 
tween, and  belong  to,  the  stockholders  of  the 
old  companies.  We  are  unable  to  find  compe- 
tent or  satisfactory  evidence  of  any  such  agree- 
ment; especially  of  such  an  agreement  among 
the  stockholders  of  the  company  defendant 
here,  or  between  anv  f)ortion  of  such  stock- 
holders. There  is  plenty  of  loose  and  vague 
talk  of  an  "understanding"  of  that  kind,  and 
we  have  no  doubt  that  some  of  the  stockholders 
^id  suppose,  and  in  some  sense  understood, 
that  there  would  be  such  a  distribution  of  the 
stock  as  plaintiffs  are  here  seeking  to  enforce. 
But  this  IS  an  understanding  which  each  of  the 
^stockholders  who  had  it  at  all  had  with  him- 
self, or  with  such  others,  part  only  of  the 
whole,  as  happened  to  share  it.  It  was  not 
the  basis  of  any  treaty  or  agreement  among  the 
4rtockholder8,  or  between  them  and  the  direc- 
tors. 

But,  suppose  there  had  been  such  an  agree- 
ment among  even  a  large  majority  of  the  stock- 
iiolders.  It  would  have  been  an  agreement  to 
change  the  terms  of  an  existing  contract  which 
the  Statute  had  made  between  the  whole  body 
of  stockholders,  and  would  not  have  bound  the 
non-concurring  minority.  If  but  a  single  stock- 
holder, owning  but  a  single  share  of  me  stock, 
Iiad  objected,  the  directors  would  have  been 
bound  to  regard  his  protest  There  is  no  pre- 
tense that  all  of  the  stockholders  of  this  corpo- 
ration consented  to  the  distribution  of  this 
stock.  Over  4, 000  shares  of  the  stock  outstand - 
ing  were  unrepresented  at  the  meeting  which 
ratified  the  consolidation.  A  large  amount  of 
the  stock  was  represented  by  proxy,  and  the 
proposition  to  distribute  did  not,  and  could 
not,  come  before  the  meeting.  The  "under- 
standing" that  there  was  to  oe  a  distribution 
must  be  referred  to  some  other  occasion.  The 
witnesses  who  testify  to.  it  leave  it  in  the  clouds. 
Only  a  minority  of  the  stock,  scarcely  a  third, 
is  represented  by  the  plaintiffs  in  this  action, 
And  the  holders  of  a  very  large  proportion  of 
the  stock  positively  deny  that  any  understand- 
ing or  agreement  to  distribute  the  stock  of  the 
consolidated  company  ever  existed.  But  it 
^ould  make  no  difference  if  the  fact  were 
otherwise.  Even  if  a  small  minority  of  the 
stockholders  have  not  consented,  this  court 
should  not  command  the  directors  to  do  what 
by  the  plain  language  of  the  Statute  they  are 
iorbidden  to  do.  Nor  is  there  any  force  in  the 
suggestion  that  the  minority,  if  it  be  a  minori- 
ty, are  not  here  objecting.  Naturally,  they 
are  not  here  objecting  in  meir  own  names,  be- 
cause they  have  not  been  made  parties  to  this 
action.  But  they  are  represented  here  by  the 
directors,  who,  as  in  duty  bound,  are  urging 
the  objection  in  their  behalf.  Manifestly,  the 
interests  of  all  the  absent  stockholders  are  in- 
volved in  the  litigation;  and  unless  the  direct- 
ors are  to  be  heard  upon  this  ground,  it  results 
that  the  rights  of  the  stockholders  are  to  be 
-adjudicated  without  a  hearing. 
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The  Statute  (Civil  Code,  g  809)  which  con- 
trols the  directors,  and  by  which  we  are  also 
bound  in  this  case,  reads  as  follows:  "The 
directors  of  corporations  must  not  make  divi- 
dends, except  from  the  surplus  profits  arising 
from  the  business  thereof;  nor  imist  they  divide, 
withdraw  cr  pay  to  the  etoekholders,  or  any  of 
them,  any  part  of  the  capital  stock;  nor  must 
they  create  debts  beyond  their  subscribed  capi- 
tal stock,  or  reduce  or  increase  the  capital  stock 
except  as  hereinafter  specially  provided.  For  a 
violation  of  the  provisions  of  this  section  the 
directors  under  whose  administration  the  same 
may  have  happened,  except  those  who  may 
have  caused  their  dissent  therefrom  to  be  en- 
tered at  large  on  the  minutes  of  the  directors 
at  the  time,  or  were  not  present  when  the  same 
did  happen,  are  in  their  individual  and  private 
capacity  jointly  and  severally  liable  to  the  cor- 
poration, and  to  the  creditors  thereof,  in  the 
event  of  its  dissolution,  to  the  full  amount  of 
the  capital  stock  so  divided,  withdrawn,  paid 
out  or  reduced,  or  debt  contracted;  and  no 
Statute  of  Limitations  is  a  bar  to  any  suit 
against  such  directors  for  any  sums  for  which 
they  are  made  liable  by  this  section.  There 
may,  however,  be  a  division  and  distribution 
of  the  capital  stock  of  any  corporation  which 
remains  after  the  payment  of  all  its  debts,  upon 
its  dissolution,  or  the  expiration  of  the  term  of 
its  existence,"    (The  italics  are  our  own.) 

The  term  "capital  stock,"  as  used  in  this  sec- 
tion, has  a  very  different  meaning  from  that  of 
^'shares  of  the  capital  stock,"  as  representing 
the  interest  which  the  holders  thereof  have  in 
the  business  and  property  of  the  corporation 
whose  shares  they  hold.  "Capital  stock,"  as 
used  in  this  section,  is  frequently  otherwise 
and  as  well  expressed  by  the  simple  word 
"capital,"  and  means  the  money  and  property 
with  which  the  company  carries  on  its  corpo- 
rate business.  Martin  v.  ZeUerbach,  88  Cal. 
809. 

It  is  vested  in  the  corporation  as  a  sacred 
trustfor  the  protection  of  its  creditors.  Ibid,, 
and  San  Francisco  <k  N.  P.  K  Co.  v.  Bee,  48 
Cal.  898. 

This  money  and  property  of  the  corporation 
constitutes  the  actual  capital  of  the  company, 
to  which  all  persons  having  dealings  with  the 
corporation,  by  means  whereof  they  may  be- 
come its  creditors,  or  become  personally  liable 
for  its  debts  (as  shareholders  do  become,  under 
the  laws  of  this  State,  for  their  proportionate 
share  of  all  its  debts  created  while  they  are 
stockholders),  look  and  have  a  right  to  look, 
to  determine  the  measure  of  the  company's  re- 
sponsibility, and  of  their  security.  The  bare 
fact  that  a  man  holds  "shares  in  the  capital 
stock"  of  a  corporation  gives  him  no  legal  title 
to  the  property  of  the  corporation.  That  re- 
mains in  the  corporation,  and  not  in  the  share- 
holders. Qorham  v.  Qilson,  28  Cal.  483;  Qash- 
wUer  V.  WtUis,  88  Cal.  19;  Miners  Ditch  Co,  v. 
ZiOerbach,  87  Cal.  691;  Wright  v.  OroniUe,  O, 
8.  dt  0.  Min.  Co,  40  Cal.  20 ;  Clark  y.  San 
Francisco,  68  Cal.  811;  Johnson  v.  Kirby,  66 
Cal.  488;  McCormick  v.  Spnngfidd  F.  A  M. 
Ins,  Co.  66  Cal.  868. 

The  shares  simply  represent  the  proportion 
to  which  the  respective  shareholders,  who  may 
be  such  at  the  date  of  distribution,  are  several- 
ly entitled  in  the  distribution  of  profits  arising 


1889. 


Kohl  t.  Lilibkthal. 


irom  the  corporate  T)usine88  -which  may  be 
«iiade  from  time  to  time,  and  in  the  final  dis- 
tribution of  the  estate  of  the  corporation,  -when 
from  any  cause  it  shall  cease  to  exist,  and  its 
•estate  shall  have  been  fully  administered.  This 
<;vent  may  happen  at  the  expiration  of  the  term 
of  its  oorporaee  existence,  or  it  may  be  accom- 
plished earlier,  with  the  consent  of  the  holders 
of  two  thirds  of  its  shares,  and  upon  the  Judg- 
ment of  a  court  of  competent  jurisdiction. 
<3ode  Civ.  Proc.  §§  1227-1288. 

But  this  event  has  not  happened  in  this  case. 
The  Head  Center  Company  has  sold  its  mine 
40  a  new  corporation  for  100,000  shares  of  the 
stock  of  such  new  corporation;  but  it  has  not 
-ceased  to  exist  as  a  corporation,  and  does  not 
propose  to  do  sa  It  remains  a  corporation, 
with  full  corporate  power  and  capacity,  and  is 
Also  cxercishig  those  powers.  The  mine  which 
it  sold  constituted  the  bulk  of  its  capital,  or 
^'capital  stock."  The  stock  which  it  received 
in  exchan^  for  its  mine  stands  in  the  place 
^md  stead  of  the  mine,  precisely  the  same  as  if 
It  had  been  money,  or  any  other  kind  of  prop- 
erty, instead  of  stock;  and  bv  the  plain  terms 
of  the  section  of  the  Code  cited  the  directors 
4ire  forbidden  to  divide  it  among  the  stock- 
liolders. 

But  it  is  said  that  this  section  operates  only 
to  restrain  the  directors,  and  does  not  prevent 
the  stockholders  from  doins  by  agreement 
what  the  directors  are  forbidden  to  do.  As  al- 
ready shown,  we  do  not  think  the  evidence 
proves  any  such  i^reement  by  the  stockholders; 
but,  if  it  aid,  wahold  that  eyen  the  unanimous 
assent  or  a^eement  of  the  stockholders  would 
not  authorize  such  a  distribution.  The  inhi- 
l)ition  runs  against  tiie  directors  because  thev 
tire,  under  the  law,  the  managers  of  the  busi- 
ness of  the  corporation.  What  the  directors  can- 
not do— with  few  exceptions,  of  which  this  is  not 
one — the  stockholders  cannot  do,  or  authorize 
to  be  done.  The  inhibition  of  the  Statute  has 
regard,  not  only  to  the  rights  of  existing  cred- 
itors, but  to  those  of  all  persons  who  may  deal 
with  the  corporation  on  the  faith  that  its  capi- 
tal has  not  been  divided.  Certainly,  the  effect 
-and  operation  of  the  Statute,  if  unrepealed  by 
Judicial  construction,  would  be  to  afford  a  large 
measure  of  protection  to  future  as  well  as  ex- 
isting stockholders  and  creditors;  and,  having 
that  effect,  it  ought  to  be  supposed  that  such 
was  its  purpose.  It  cannot  be  assumed  that 
the  Le^ature  intended  that  corporations  who 
have  divided  up  among  thcdr  stockholders  the 
capital  stock  with  which  they  were  doing  busi- 
ness should  continue  to  mamtain  a  corporate 
existence,  with  power  to  contract,  hicur  debts 
and  perpetrate  the  numberless  frauds  that 
would  under  such  circumstances  be  within 
their  power.  A  contrary  intention  is  clearly 
implied  in  the  express  provisions  of  the  Code 
of  Civil  Procedure  relating  to  the  dissolution 
of  corporations  (§g  1227-1288)  and  of  the  Civil 
Code,  above  quoted,  allowing  distribution  of 
their  remaining  capital  after  payment  of  their 
debts,  upon  dissolution  or  expiration  of  their 
term  of  existence. 

When  a  method  of  procedure  is  prescribed 
by  which  a  corporation  may  be  dissolved,  that 
method  must  be  followed.  When  it  is  pro- 
Tided  tbat  the  application  must  be  made  to  the 
superior  cour^  and  'must  be  in  writing,  veri- 
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fled,  and  must  show  "  that  at  a  meeting  of  the 
stockholders,  called  for  that  purpose,  the  dis- 
solution of  the  corporation  was  resolved  upon 
by  a  two-thirds  vote  of  all  the  stockholders, 
and  that  all  claims  and  demands  against  the 
corporation  have  been  satisfied  and  discharged," 
there  will  be  none  so  bold  as  to  contend  that  a 
voluntary  dissolution  of  a  corporation  can  be 
effected  without  compliance  with  these  require- 
ments; and  it  is  equally  certain  that  when  the 
Legislature  has  said,  in  the  same  section  of  the 
Code  in  which  it  has  forbidden  the  directors  to 
divide  the  capital  stock  of  a  corporation  amone 
the  stockholoers,  that  the  remaining  capital 
may  be  distributed,  after  the  payment  or  all 
its  debts,  upon  its  dissolution  or  the  expiration 
of  its  term  of  existence,  the  intention  was  that 
there  should  not  be  a  distribution  under  any 
other  circumstances.  And  why,  it  may  m 
pertinently  asked,  should  any  court  go  out  of 
its  way  to  order  a  distribution  in  any  other 
mode,  or  under  any  other  circumstances,  than 
the  Statute  prescribes  ? 

If  the  debts  of  the  Head  Center  Company 
are  paid  and  two  thirds  of  its  stockholders  de- 
sire a  distribution,  nothine  could  be  easier 
than  to  accomplish  everytmng  that  is  sought 
in  this  action  by  simply  pursuing  the  Statute. 
Why,  when  there  is  a  plain  and  speedy  statu* 
tory  remedy,  should  this  extraordinary  remedy 
be  allowed  f  The  only  answer  to  this  question 
must  be  that  the  parties  desiring  this  distribu- 
tion cannot  comply  with  the  Statute, — ^that  two 
thirds  of  the  company  do  not  desire  to  dissolve 
and  distribute  the  capital;  therefore  this  court 
is  called  upon  to  order  a  distribution  without 
dissolution,  and  to  sanction  the  continued  ex- 
istence of  a  corporation  with  little  or  no  capi* 
tal,— in  other  words,  to  do  what  the  Statute  has 
never  authorized  the  court  to  do,  and  has  for- 
bidden the  directors  to  do.  And  this,  too, 
when  to  do  it  we  must  establish  a  precedent 
under  which  less  than  two  thirds  of  the  stock* 
holders  of  a  corporation  may  at  any  time  com- 
pel a  distribution  of  the  whole  or  any  part  of 
its  capital,  upon  the  most  loose,  vague  and  un- 
satisfactory oral  testimony  that  there  was  an 
*'  understanding"  among  tne  stockholders  that 
it  should  be  divided.  In  other  words,  stock- 
holders who  have  heretofore  imagined  that  in 
entering  a  corporation  they  were  becoming 
parties  to  a  contract,  the  terms  of  which  were 
written  in  the  statutes  of  the  State,  are  to  be 
informed  that  the  contract  may  be  changed, 
and  their  rights  impaired,. by  an  "  understand- 
ing" among  an  indefinite  number  of  their  fel- 
low stockholders.  A  wide  door  would  thus  be 
thrown  open  to  frauds,  and  contract  rights 
would  be  taken  away  from  contracting  parties 
without  their  consent 

The  Statute  upon  this  subject  is  too  plain  to 
admit  of  a  doubt,  or  to  leave  room  lor  con- 
struction. It  was  so  held  and  adjudged  by 
this  court  more  than  twenty  years  a^,  in  a 
well-considered  and  able  opinion,  which  has 
ever  since  been  accepted  as  established  law, 
under  which  rights  in  property  have  accrued 
to  an  untold  amount,  which  ought  not  now  to 
be  disturbed.  Upon  the  faith  of  this  Statute, 
as  it  was  found  in  almost  identical  terms  with 
the  present  section  809,Civil  Code,  in  section  18 
of  the  Corporation  Act  of  1858,  and  of  the  d^ 
cision  referred  to  (Martin  t.  ZeU&rbaeh  supra). 
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thoufiands  of  people,  and,  no  doubt,  among 
tbem  these  plaiDtins,  have  assumed  the  liabil- 
ities of  shareholders  in  corporations,  which, 
possibly,  they  would  not  have  assumed  had 
they  not  been  thus  assured  of  the  protection  re- 
sulting from  keeping  the  capital  of  the  corpo- 
ration intact  until  its  final  dissolution.  The 
only  difference  between  that  case  and  this  was 
that  there  the  two  corporations  uniting  to  form 
the  third  were  both  domestic  corporations,  and 
the  consideration  for  the  transfer  of  the  prop- 
erty to  the  new  corporation  was  not  by  "  un- 
derstanding,"  but  by  actufd  agreement  of  both 
corporations,  and  of  all  the  shareholders  of 
eadi,  that  the  stock  of  the  new  corporation 
should  be  issued  and  delivered  directly  to  the 
shareholders  of  the  old  ones,  in  proportion  to 
the  number  of  shares  which  they  respectively 
held  in  the  old.  The  court  held  in  the  most 
emphatic  terms  that  the  language  of  the  Stat- 
ute left  no  room  for  construction  or  doubtful 
interpretation,  and  that  this  agreement  for  the 
distribution  of  the  shares  of  the  stock  of  the 
new  corporation,  received  for  the  transfer  of 
the  property  of  the  old  companies,  was  in  di- 
rect violation  of  the  Statute;  that  these  shares 
must  remain  the  property  of  the  old  companies 
in  lieu  of  the  propertjr  for  which  the^  had  been 
received  and  as  constituting  the  capital  of  the 
old  companies,  not  to  be  distributea  until  their 
dissolution,  and  the  payment  of  their  debts. 

This  has  been  the  wiitten  law  of  this  State 
for  more  than  thirty-five  years.  Under  it  all 
our  corporations  have  come  into  existence,  and 
their  stock  has  been  distributed  among  its  peo- 
ple. It  has  constituted  one  of  the  bulwarks  of 
corporate  stability,  and  one  of  the  chief  secur- 
ities of  persons  dealing  with  corporations,  either 
MB  creditors  or  shareholders.    The  Legislature 


has  not  chanced  it  by  enactment.  The  court 
cannot  do  it  by  interpretation. 

Judgment  and  order  reversed. 

We  concur:  Beattjr*  Ch.  J.;  Works.  J.;- 
Paterson,  J. ;  Sluurpsteiiiy  J. 

McFarland*  J,: 

I  dissent.  The  simple  project  of  the  two- 
corporations,  having  adjoining  mining  claims, 
consolidating  by  each  conveying  to  a  new  cor- 
poration createa  for  that  express  purpose,  and 
the  persons  who  held  the  stock  of  the  two  old. 
ones  taking  their  proportionate  shares  of  stock 
in  the  new  one,  there  being  no  creditors,  does 
not  seem  to  me  to  be  at  all  within  the  provis- 
ions of  section  909  of  the  CivO  Ck)de,  against 
directors  making  dividends  or  paying  capital 
stock  to  stockholders.  I  cannot  conceive  how, 
in  the  case  at  bar,  the  new  corporation  is  to* 
do  any  business  or  maintain  its  existence;  for, 
according  to  the  theory  of  the  appellant,  the 
new  corporation  has  only  two,  and  can  only 
have  two,  stockholders,  each  of  which  is  itself 
a  corporation.  It  would  be  better  to  have  th» 
whole  attempt  at  consolidation  void  for  im- 
I>08sibility, 

Thornton  /.  .* 

I  dissent  I  am  of  opinion  that  there  wa» 
evidence  sufficient  to  sustain  the  finding  of  the 
court  that  it  was  agreed  among  the  stockhold- 
ers that  100,000  shares  of  stock  in  the  new  cor- 
£  oration  should  be  divided  among  the  stock- 
olders  in  the  Head  Center  Consolidated  Min- 
ing Company  as  they  held  shares  in  the  Head 
Center  Company.  I  adopt  the  opinion  of  the 
commissioners,  formerly  renderea  in  this  case, 
as  a  correct  exposition  of  the  law  applicable 
to  it 
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STATE  INSURANCE  CO.,  of  Des  Moines, 

Iowa,  Plff,  in  J^it., 

t>, 

John  SCHRECE. 

.(-...Neb.....) 

*!•  A  policj  of  insurance  was  written 
upon  certain  buildings  upon  the  fkurm 

of  defendant  in  error,  which  were  fixtures,  and 
ooDStltuted  a  pert  of  the  real  estate.  In  addition 
to  the  buildlogs,  the  policy  included  personal 
property  on  the  farm  of  various  classes,  but  not 
exoeedlnff  a  certain  amount  on  each  class.  No 
specific  personal  property  was  named.  The  poli- 
ioy  also  contained  a  provision  to  the  effect  that 
If  any  subsequent  Incumbrance  was  imposed  up- 
on the  property  insured,  or  the  title  changed 
without  the  written  consent  of  the  secretary  of 

•Head  notes  by  Rbebb,  Ch.  J. 


the  insurance  company,  the  policy  should  be 
void.  Prior  to  the  loss  the  insured  executed  a 
mortffaffe  upon  the  real  estate.  It  was  held  that 
the  execution  of  the  mortgage  would  not  pre» 
vent  a  recovery  for  the  loss  occasioned  by  the 
destruction  of  the  personal  property. 

2*  In  such  ease,  there  being  no  specifle 
personal  property  insured,  the  fact  that 
the  assured  had  incumbered  his  per8onal.property 
by  the  execution  of  chattel  mortgages  thereon 
subsequent  to  the  execution  of  the  policy  and  pri- 
or to  the  fire,  but  wtilch  mortgages  were  all  paid 
and  canceled  prior  to  the  destruction  of  the  prop- 
erty, would  not  prevent  the  assured  from  re- 
covering the  loss  on  personal  property  of  the 
kind  insured,  the  title  to  which  was  unimpaired 
at  the  time  of  the  loss. 

8«  Upon  the  cross-examination  of  de- 
fendant in  error  he  was  asked  if,  subsequent  to 
the  execution  of  the  policy,  and  prior  to  the  loss, 
he  had  not  executed  chattel  mortgages  upon  the 


KoTS.— For  late  cases  in  fire  insurance,  see  Mc- 
Queeney  v.  Phoenix  Ids.  Go.  (Ark.)  6  L.  R.  A.  744; 
Essex  8av.  Bank  v.  Meriden  F.  Ins.  Go.  4  L.  B.  A. 
760, 57  Conn.  886;  Russell  v.  Oedar  Baplds  Ins.  Co. 
aowa)  4  L.  a  A.  688;  Phoenix  Ins.  Co.  v.  Gopeland, 
4L.B.  A.  848, 86  Ala.  6S1;  Dwelling  House  Ins.  Ca 
▼.  Brodie  (Ark.)  4  L.  B.  A.  468;  Kyte  v.  Commercial 
6L.  R.  A. 


Union  Aasur.  Co.  8  L.  B.  A.  606, 140  Mass.  U6;  Seyk 
V.  Millers  Nat  Ins.  Co,  (Wis.)  8  L.  B.  A.  623;  Nuss- 
baum  V.  Northern  Ins.  Co.  1 L.  K.  A.  704,  87  Fed. 
Rep.  684. 

Waiver  of  statement  of  Joss.    Smith  v.  Niagara 
F.Ins.Co.lL.B.A.216,7NewBng.  Bep.82,60yt. 


Poe  also  16  L.  R.  A.  174. 


1889. 
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property  insured.  His  answer  whs  that  he  had, 
but  that  they  had  all  been  paid.  The  questions  of 
the  execution  of  the  mortgages  and  of  thefr  pay- 
ment before  the  loss  were  specially  submitted  to 
the  jury,  and  they  found  that  the  mortgages  had 
been  executed,  but  that  they  had  been  paid  and 
canceled  prior  to  the  loss.  It  was  held  that  the 
■  finding  of  payment  was  sustained  by  the  evi- 
dence. 

4.  There  wa4B  no  iMueofthe  payment  of 
fhe  mortgae^es  presented  by  the  plead- 
ings, the  allegations  of  the  answer  of  their  execu- 
tion being  denied;  but,  as  the  proof  of  the  execu- 
tion and  canoeliatJon  of  the  mortgages  was  made 
by  plaintiff  in  error  on  the  cross-examination  of 
the  defendant  in  error  when  upon  the  witness 
stand,  plaintiff  in  error  could  not  successfully 
contend  upon  proceedings  in  error  tbat  the  eyl- 
dence  was  Incompetent  or  immaterial  under  the 
issues  joined. 

4^  Thepollcy  of  Insorance  required  no- 
tiee  ox  loss  to  be  given  to  the  insurer  within 
thirty  days  after  such  loss.  It  was  testi  fled  by  de- 
fendant in  error  that  two  of  the  agents  of  plain- 
tiff in  error  were  at  the  fire  by  which  the  property 
was  destroyed,  and  that  they  had  notice  of  the 
fftct,  and  agreed  to  give  notice  to  plaintiff  in 
error;  that  soon  thereafter  the  adjuster  for  plain- 
tiff In  error  (giving  his  name)  appeared  and  ad- 
justed the  loss.  It  was  held  that  this  was  suffi- 
cient proof  of  notice,  the  policy  not  requiring  it 
to  be  in  writing,  and  of  the  agency  of  the  parties 
named  as  agents  and  adjuster. 

41.  The  policy  described  the  real  estate 
upon  which  the  insured  property  was  situated  as 
the  "^N.  B.  M  of  sec.  2,  T.  80,R.1<I,  County  of  Holt, 
State  of  Nebraska.^*  The  proof  showed  that  the 
property  was  on  the  N.  W.  >^  of  the  section 
named  at  the  time  of  the  insurance,  and  had  so 
remained  from  that  time  until  the  loss.  The  mis- 
talce  being  in  the  policy.  It  was  held  that  the  vari- 
ance was  not  material,  and  that  it  was  not  nececk- 
nry  that  the  policy  be  reformed  before  the  trlaL 

(October  4, 1880.) 

TERROR  to  the  District  Court  for  Holt  Coun- 
Jli  ty  to  review  a  judgment  in  favor  of  plain- 
tiff in  an  action  to  recover  upon  aflre-insurance 
^licy  the  value  of  certain  property  which  had 
"been  insured  thereby  and  subsequently  de- 
etroyed  by  fire.     Affirmed, 

The  facts  are  fuUy  stated  in  the  opinion. 

MewTB.  E.  W.  Adams*  J.  J.  Kins^,  M.  F. 
Sarrinffton  and  Cnmmins  A  Wri^ht»  for 
plaintiff  in  error: 

Contracts  of  insurance  are  not  separable 
^hen  a  gross  premium  is  paid  for  the  entire  in- 
surance. 

Wood.  Ins.  p.  884;  May,  Ins.  277;  Qofrver 
T.  Hawkeye  1m.  Co.  69  Iowa,  202;  Plaih  v. 
Minnesota  F.  Mut.  F.  Ins.  Asso.  28  Minn.  479; 
JSelly  V.  Humboldt  F.  Ins.  Go.  (Pa.) 5  Cent.  Hep. 
484. 

If  the  consideration  to  be  paid  is  single  and 
'entire,  the  contract  must  be  held  to  be  entire, 
Although  the  subject  of  the  contract  may  con- 
sist of  several  distinct  and  wholly  independent 
items. 

2  Parsons,  Cont.  p.  660:  Clark  v.  Baker,  6 
Met.  452;  Mansftdd  v.  Trigg,  118  Mass.  850; 
miier  V.  Bradley,  22  Pick.  457;  T<mng  v. 
Wakefield,  121  Mass.  91. 

A  breach  of  the  conditions  as  to  one  portion 
of  the  property  will  therefore  avoid  the  entire 
contract. 
<iL.R.  A. 


Qottsman  v.  Pennayhoania  Ins,  Oo.  56  Pa. 
210;  Trustees  of  Phila.  t.  Williamsim,  26  Pa. 
196;  Lee  v.  Howard  F.  Ins.  Co.  8  Gray,  588; 
Moore  Y.  Virginia  F.  A  M.  Ins.  Co.  28  QratU 
508,  26  Am.  Rep.  878;  Lowjoy\.  Augu>^ta  Mut. 
F.  Ins.  Co.  45  Me.  472;  Barnes  v.  Union  Mut. 
F.  Ins.  Co.  51  Me,  110;  KimbaU  v.  H<mard  F. 
Ins.  Co.  8  Gray,  88;  Bowman  y.  Franklin  F. 
Ins.  Co.  40  Md.  620;  Bchumitch  v.  American 
Ins.  Co.  48  Wis.  26;  Herman  v.  Hartford  F. 
Ins.  Co.  86  Wis.  159;  Clark  v.  Neu)  Eng.  Mut. 
F.  Ins.  Co.  6  Cush.  842;  Briggs  v.  North  Ca/ro- 
Una  Home  Ins.  Co.  88  N.  C.  141;  Moore  v. 
Virginia  F.  <§  M.  Ins.  Co.  28Gratt.  508;  Cuth- 
bertson  v.  North  Carolina  H  Ins.  Co.  96  N.  C. 
480;  Todd  v.  State  Ins.  Co.  11  Phila.  355;  Me^ 
Qowan  v.  Peoples  Mut.  F.  Ins.  Co.  54  Vt. 
2\l\  Friesmuth  v.  AgawamMut.  F.  Ins.  Co.  10 
Cush.  587;  Brown  v.  Peopltfs  Mut.  Ins.  Co. 
11  Cush.  280;  Hai>ens  v.  Homelm.  Co.  Ill  Ind. 
90;  Barber,  Ins.  §  20;  Hartshome  v.  Agricul- 
ture Ins.  Co.  50  N.  J.  L.  427,  18  Cent.  Rep. 
182;  Associated  F.  Ins.  Co.  v.  Assum,  5  Md.  165; 
^tna  Ins.  Co.  v.  Besh,  44  Mich.  55;  Baldwin 
V.  HariftyrdF.  Ins.  Co.  60  N.  H.  422;  Patten 
V.  MerefumU  dt  F.  Mut.  Ins.  Co.  38  N.  H.  838; 
Bleakley  v.  Niagara  List.  Mut.  Ins.  Co.  16 
Grant,  Ch.  198;  Buss^r.  Mutual  F.  Ins.  Co.  29 
U  C.  Q.  B.  78;  Phillips  v.  Grand  Biver  Mut. 
F.  Ins.  Oo.  46  U.  0.  Q.  B.  834;  Samo  v.  Core 
Hist.  Mut.  F.  Ins.  Co.  26  U.  C.  C.  P.  405; 
Oushman  v.  Ins.  Co.  5  Allen  (N.  B.)  245. 

The  execution  of  the  several  mortgages  with- 
out notice  to  or  consent  of  the  Insurance  Com- 
pany rendered  the  policy  absolutely  void. 

J^pple  V.  Iowa  State  Ins.  Co.  58  Iowa,  29. 

The  furnishing  of  proofs  is  a  condition  pre 
cedent  to  recovery,  and  the  petition  must  al- 
1e^  a  compliance  with  that  condition  before 
evidence  thereof  is  admissible. 

Edgerly  v.  Farmers  Ins.  Co.  48  Iowa,  587; 
Blakeley  v.  Phcmix  Ins.  Co.  20  Wis.  207;  In- 
man.Y.  Western  F.  Ins.  Ob.  12  Wend.  452; 
Owen  v.  Farmers  Stock  Ins.  Co.  fSl  Barb.  518; 
^eOeome  v.  Pe&pl^s  Eq.  Mut.  F.  Ins.  Co.  2 
Gray,  480;  Johnson  v.  Phoenix  Ins.  Co.  112 
Mass.  49;  St.  Louis  Ins.  Co,  v.  Kyle^  11  Mo. 
278;  Flanders,  Ins.  514. 

Messrs.  Riee  Brothers*  for  defendant  in 
error: 

Where  articles  are  insured  in  separate  classes 
or  heads,  under  separate  valuations,  the  prop- 
erty is  separately  insured  although  the  premi- 
um is  one  entire  or  gross  sum,  and  a  breach  of 
condition  as  to  one  article  will  not  avoid  the 
policy  as  to  the  others. 

Merrill  T.  Agricultural  Ins.  Co.  78  N.T.  462, 
and  cases  cited;  Clark  y.  New  Fig.  Mut.  F. 
Ins.  Co.  6  Cush.  842;  Commercial  Ins.  Co.  v. 
Swinkneble,  52  111.  58;  Hartford  F.  Ins.  Co.  v. 
WaUh,  54  111.  164;  Loehner  v.  Home  Mut.  Ins. 
Co.  17  Mo.  247;  Koonto  v.  Hannibal  Sav.  dt 
Ins.  Oo.  42  Mo.  126;  Trench  v.  Chenango  Co. 
Mut.  Ins,  Oo.  7  Hill.  122;  Moore  v.  Viminm 
F.  <fe  M.  Ins.  Co.  28  Gratt.  (Va.)  508;  Phcttiix 
Ins.  Co.  V.  Lawrence,  4  Met.  (Ky.)  9;  Dcid- 
cricks  V.  Commercial  Ins.  Co.  10  Johos.  288;  8 
Kent,  Com.  p.  830;  Quarrier  v.  Peabody  Ins. 
Co.  10  W.  Va.  507;  Barber.  Ins.  §  20;  Howard 
F.  &  M.  Ins.  Co.  V.  Cwnick,  24  lU.  455;  Schiu- 
ter  V.  DutcJiess  Oo.  Ins.  Co.  8  Cent  Rep.  188, 
102  N.  Y.  260;  Holmes  y.  Drew,  16  Hun,  491; 
Woodward  y.  BeputUc  F.  Ins.  Co.  82  Hun,  865| 
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Ferry  v.  Mechanics  Mut,  Ins.  Co.  11  Fed.  Rep. 
478;  0<ning  v.  London  Mut.  F.  Ins.  Go.  10 
Ont  236;  Phillips  y.  Grand  River  Mut.  F.  Tns, 
Co.  46  U.  C.  Q.  B.  334;  Data  v.  Core  Dist. 
Mut.  F.  Ins.  Co.  14  U.  C.  C.  P.  549;  1  PhUlips, 
Ins.  pp.  881,  882;  Wood,  Ins.  p.  730.  §  850; 
Flanders.  Ins.  p.  425:  Knight  v.  Eureka  F.  db 
M.  Ins.  Co.  26  Ohio  St.  664;  Koonte  y.  Hanni- 
bal db  8av.  Ins.  Co.  42  Mo.  126;  Quarrier  y. 
Peabodylns.  Co.  10  W.  Va.  532. 

Reeset  Ch.  Ji.  delivered  the  opinion  of  the 
court: 

This  action  was  instituted  in  the  District 
Court  of  Holt  County  for  the  purpose  of  recov- 
ering upon  an  insurance  policy  the  value  of 
certain  property  which  had  been  insured  and 
destroyed  by  dre.  The  petition  was  in  the 
usual  form.  A  number  of  defenses  were  pre- 
sented \}j  the  answer,  some  of  which  will  be 
noticed  m  the  order  in  which  thejr  are  present- 
ed by  counsel  in  argument  and  briefs.  By  the 
policy  of  insurance  it  is  provided  that,  "in  con- 
sideration that  John  Schreck,  of  Stuart.  Ne- 
braska, having  made  his  note  or  obligation  to 
the  State  Insurance  Company  for  $100,  agree- 
ing to  pay  the  same  according  to  the  terms 
thereof,  for  insurance  against  loss  or  damage 
by  fire,  lightning,  wind  storms,  cyclones  and 
tornadoes,  to  the  amount  of  $2,500  on  the  prop- 
erty hereinafter  described,  namely: 

On  his  dwelling'-hoiise  (value  of  bouse  |800)...  $800 

On  beds  and  bedding,  while  therein 60 

On  wearing  apparel,  while  therein 100 

On  household  fumltuie,  while  therein 160 

On  sewlner-machlne,  while  therein 25 

Onhoff-house 60 

On  frame  bam  (value  of  bam  $75) 60 

On  harness  on  farm 76 

On  wagons  and  carriages  on  premises  ($280) ...  100 
On  farming  utensils  on  premises  other  than 

mowing  and  reaping  machines  ($75) 60 

On  mowing-machiiie  on  premises  ($85) 40 

On  hen-bouse 60 

On  grain  In  buildings  or  in  stack  on  premises, 
and  against  fire  and  lightning  in  buildings 
or  in  stack  on  plowed  land  on  .premises,  ex- 
cept flax ......    800 

On  ntime  granary  (value  $125) 100 

On  carriage-Iiouse 60 

On  work  horses  or  mules  (not  to  exceed  $100 
on  each)  in  bams  or  on  farm  herein  de- 
scribed, and  against  lightning  and  torna- 
does, while  at  large  or  in  use  (S500) 400 

On  oattle  therein,  and  against  lightning  and 
tornadoes,  while  at  large,  not  to  exceed  $26 

on  any  one  animal  ($060) 490 

On  hogs  therein  or  at  large,  not  to  exceed  $8 
on  a  hog  ($200) 120 

— All  situated  and  being  on  the  N.  E.  i  of  sec. 
2,  T.  80,  R.  16,  County  of  Holt,  State  of  Ne- 
braska. Term  five  years.  Total  amount  in- 
sured $2,500.    Premium  $100." 

Among  the  defenses  presented  by  the  answer 
was  one  that  defendant  in  error  had,  by  mort- 
gasres,  incumbered  the  property  insured  in  vio- 
lation of  the  conditions  of  the  policy.  This 
condition  was  as  follows:  "Any  other  insurance 
or  any  incumbrance  upon  any  of  the  property 
hereby  insured,  existing  at  the  date  of  this  pol- 
icy, not  made  known  in  the  application,  or  if 
any  subsequent  incumbrance  is  imposed,  or 
title  or  occupancy  changed,  or  hazard  increased, 
without  the  written  consent  of  the  secretary  of 
the  Com]>any,  or  if  the  building  becomes  va- 
cant,— this  policy  shall  be  void.  Anv  false 
statement  in  the  application  shall  make  this 
policy  void.  Every  renewal  of  this  policy  will 
6  L.  R  A. 


be  governed  and  subject  to  all  the  provisions  of 
the  original  application  and  policy." 

The  buildings  referred  to  in  the  policy  were 
destroyed  by  fire,  together  with  a  large  amount 
of  the  personal  property.  Subsequent  to  the- 
execution  of  the  policy,  defendant  m  error  had 
executed  a  mortgage  upon  his  real  estate  in 
violation  of  the  terms  of  the  policy,  and  upoa 
the  trial  this  part  of  the  case  was  vurtually  aban- 
doned by  him.  The  jury  allowed  nothing  for 
the  building.  The  general  verdict  was  in  mvor 
of  defendant  in  error  for  the  sum  of  $098.95^ 
the  value  of  the  personal  property  destroyed. 
Upon  the  trial  the  court  mstrucfed  the  Jury^ 
that  if  they  found  from  the  evidence  that  de- 
fendant in  error  had  mortgaged  the  land  oa 
which  the  bam,  granary  and  hog-house  de- 
stroyed were  .situated,  without  the  knowledge- 
and  consent  of  plaintiff  in  error,  he  could  not 
recover  for  such  loss,  and  that  if  he  had  exe- 
cuted any  mortgages  upon  the  personal  prop- 
erty insured  by  the  policy  during  its  existence, 
without  the  knowledge  and  consent  of  plaintiff 
in  error,  and  the  mortgages  were  not  proven  to 
haye  been  paid  at  the  time  the  loss  occurred^ 
the  policy  would  be  void  as  to  such  property^ 
and  plaintiff  could  not  recoyer  anythmg  there- 
on; but  that  if  at  the  time  of  the  destruction  of 
the  property  the  mortgages  had  been  paid  so 
that  the  property  was  not  incumbered,  Uie  fact 
of  their  prior  execution  would  not  prevent  the 
recovery. 

It  is  now  contended  by  plaintiff  in  error  that 
the  policy  was  an  entire  contract,  and  that  it 
prohibit^  the  placing  of  any  incumbrance  upon» 
any  of  the  property,  and  provided  that  if  such 
incumbrance  was  created  the  policy  would  be- 
void,  and  therefore  defendant  in  error  would 
not  be  entitled  to  recover  anything,  having 
violated  this  provision.  It  is  contended  on  the 
part  of  defendant  in  error  that,  while  the  spe- 
cific buildings  referred  to  in  the  policy  were 
insured,  and  that  the  execution  of  the  mortgage 
upon  the  real  estate  had  the  effect  of  avoiding 
the  policy  so  far  as  the  buildings  were  con- 
cerned, yet  there  was  no  specific  personal  prop- 
erty insured;  that,  the  risk  being  upon  a  par- 
ticular kind  of  property  instead  of  specific 
articles  to  a  certain  amount,  the  fact  that  the- 
property  had  been  mortgaged  or  sold  prior  to 
the  fire  would  make  no  difference,  if  there  waa 
property  of  the  kind  and  quality  described  in  tho- 
policy  which  was  destroyed,  and  to  which  de- 
fendant in  error  had  a  good  title.  The  briefs 
presented  by  counsel  upon  either  side  are  quite- 
elaborate,  and  show  a  commendable  research 
and  investigation  as  to  the  proper  rules  to  be- 
applied  in  cases  of  this  kind;  and  a  large  num- 
ber of  cases  and  text-books  are  cited  by  both' 
parties,  which,  to  a  considerable  extent,  sustain 
the  views  entertained  by  them. 

That  there  is  a  wide  conflict  of  authority 
upon  this  question  cannot  be  disputed,  and,  a» 
it  is  now  before  the  court  for  the  first  time,  it 
becomes  necessary  for  us  to  dispose  of  it  upon 
principle,  and  in  siich  a  way  as  to  us  may  seem 
most  consistent  with  the  rules  of  justice.  It 
would  be  impossible  for  us,  without  extending 
this  opinion  to  a  much  ^eater  length  thaa 
would  be  desirable,  to  review  all  the  cases  and 
authorities  cited  and  presented  by  counsel,  antt 
therefore  we  trust  we  may  be  excused  from  en- 
tering upon  such  an  undertaking. 
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It  ajypean  ttom  an  examination  of  the  policy 
that  the  premium  paid  was  a  gross  sum,  to  wit, 
$100.  The  amount  of  the  insurance  was  |12,500, 
or  at  least  was  limited  to  that  sum.  and  to  this 
extent  the  contract  may  be  said  to  have  been 
an  entirety;  but  as  to  the  property  insured  a 
different  course  seems  to  have  been  pursued  by 
the  parties  to  the  contract,  and  to  this  extent 
the  contract  is  severable.  And  it  may  also  be 
observed  that  there  is  nothing  necessarily  in  the 
character  or  quality  of  the  insured  property 
which  would  seem  to  make  the  insurance  of 
one  depend  upon  the  insurance  of  the  other. 
There  is  nothmg  either  in  reason  or  law  which 
would  prevent  the  insurance  of  the  buildings 
upon  the  real  estate  without  the  insurance  of 
the  personal  property  upon  the  farm,  the  value 
of  which  is  involved  in  this  action;  and  also 
the  wagon,  farming  utensils,  mowin^machine, 
carriages,  live  stock  and  grain  might  have  been 
as  well  insured  without  an  insurance  upon  the 
building  as  with.  Also  we  think  it  is  fair  to 
say  that,  according  to  the  language  of  the  pol- 
icy, it  appears  to  be  a  species  of  separate  insur- 
ance upon  the  personal  property. 

We  apprehend  there  can  be  no  doubt  but, 
had  there  been  no  incumbrance  upon  any  of 
the  property,  but  a  portion  thereof  had  been 
destroyed  by  flre,  an  action  could  have  been 
maintained  for  the  damage  sustained  by  the 
destruction  of  that  particular  portion,  but  not 
exceeding  the  amount  of  insurance  placed  upon 
each  kind.  So  far  as  the  execution  of  the  real- 
estate  mortgage  is  concerned,  we  do  not  think 
it  should  be  held  to  affect  the  rights  of  defend- 
ant in  error  in  his  action  for  the  loss  occasioned 
by  the  destruction  of  the  personal  proper^. 

In  Merrill  v.  Agri&ultural  Im,  Co,  78  N.  Y. 
452,  a  case  quite  similar  to  this  in  its  facts,  it  is 
said  by  Folger,  i/l,  in  writing  the  opinion:  "It 
is  plain  from  the  fact  of  a  separate  valuation 
having  been  put  by  the  parties  upon  the  differ- 
ent suojects  of  the  insurance  that  they  looked 
upon  them  as  distinct  matters  of  contract.  The 
effect  of  the  separate  valuation  was  to  make 
them  so.  No  matter  how  much  value  there 
might  have  been  in  any  one  of  those  subjects, 
even  to  the  whole  amount  of  the  policy,  had  it 
been  totally  destroyed  the  defendants  could  not 
have  been  made  liable  to  an  amount  greater 
than  that  named  in  the  policy  as  the  valuation 
of  it.  Thus  it  was,  at  the  inception  of  the  con- 
tract, distinguished  from  the  other  subjects  of 
insurance,  and  the  contract  so  made  as  to  be 
capable  of  application  to  it  alone." 

The  holdings  in  that  case,  and  others  of  a 
like  character  cited  by  defendant  in  error,  seem 
to  us  to  be  more  in  accord  with  the  principles 
of  common  justice  than  those  holding  to  the 
doctrine  that  the  execution  of  a  mortgage  upon 
the  real  estate  would  not  only  prevent  the  as- 
sured from  recovering  the  value  of  the  real 
property  destroyed,  but  also  would  reach  the 
whole  contract,  and  contaminate  it  with  the 
vice. 

As  said  in  Phceniz  Ins,  Ch,  v.  Bamd,  16  Neb. 
90:  "A  contract  of  insurance  must  receive  a 
reasonable  construction.  The  insurer  receives 
the  premium  as  the  consideration .  to  pay  for 
loss  of  property  by  fire  to  a  certain  amount, 
should  such  loss  occur.  Such  a  contract  is  to 
be  sustained,  if  possible  to  do  so.  The  insurer 
retains  the  consideration  for£the  contract,  and 
6  L.  R.  A. 


should  be  required  to  perform  on  its  part,  and 
no  merely  technical  objection  not  materially 
affecting  the  risk  is  available  as  a  defense." 

Now  It  cannot  be  contended  that  the  fact  of 
mortL 
affect  1 


the  assured,  neither  did  it  cause  the  property 
to  be  any  more  liable  to  be  destroyed  by  fire; 
and  it  seems  to  us  that  the  most  common  prin- 
ciples of  justice  and  fair  dealing  are  in  the  line- 
01  the  large  number  of  authorities  cited  by  de- 
fendant in  error  holding  that  the  contract  of 
insurance  on  personal  property  would  not  be 
avoided  by  the  execution  of  such  mortgage. 

In  the  case  of  Merrill  v.  AgrieulturcS  ln», 
Oo,,  supra,  the  opinion  is  quite  exhaustive,  and 
consists  of  a  careful  review  of  a  great  number 
of  the  authorities  presented  by  the  counsel  for 
the  Insurance  Company,  and  a  discussion  of 
the  whole  question  upon  principle.  It  can 
serve  nogood  purpose  to  further  quote  from  it 
here.  We  are  satisfied  with  its  logic  and  its 
reasoning,  and  believe  that  it  states  the  true 
doctrine  applicable  to  cases  of  this  kind. 

It  was  shown  by  defendant  in  error  upon  the 
witness  stand,  on  cross-examination,  that  some 
of  the  personfd  property  which  had  been  de- 
stroyed had  at  some  time  or  other  subsequent 
to  the  execution  of  the  policv  been  mortgaged, 
but  that  at  the  time  of  the  fire  the  mortgagea 
had  all  been  paid,  and  there  was  no  incum- 
brance upon  the  property.  It  is  now  contended 
by  plaintiff  in  error  that  the  fact  of  the  execu- 
tion of  the  mortgage  referred  to  avoided  the 
policy  as  to  the  personal  property.  The  term 
of  the  policy  was  five  years  from  the  date  of  it* 
execution,  which  was  the  8th  day  of  September, 
1884.  An  examination  of  the  language  herein- 
before copied  satisfies  us  that  it  was  not  the  in- 
tention 01  the  parties  to  the  contract  to  require 
that  the  same  personal  property  should  remain 
upon  the  farm  for  the  whole  term  of  the  policy, 
but  that,  as  hereinbefore  indicated,  it  was  upon 
certain  kinds  of  property  upon  the  premises. 
The  second  item  in  the  list  given  is,  "On  beds 
and  bedding  while  therein,  $50;"  the  third, 
"On  wearing  apparel  while  therein,  $100."  It 
cannot  be  contended  that  it  was  the  purpose  of 
the  parties  to  this  contract  that  the  same  beds 
and  bedding  and  wearing  apparel  should  nec- 
essarily remain  in  that  building  for  five  years, 
in  order  to  secure  the  benefit  of  the  insurance, 
but  rather  that  beds  and  bedding  and  wearing 
apparel  while  in  the  building,  without  reference 
to  any  particular  kind  or  quality,  should  re- 
ceive the  benefit  of  the  insurance.  The  same 
may  be  said  as  to  the  household  furniture,  the 
sewing-machine,  the  hay  in  the  building  or 
stack,  the  harness  on  the  farm,  wa£on,  farm- 
ing utensils  and  live  stock.  The  clear  intent 
and  purpose  of  the  parties  was  that  such  as 
might  be  worn  out  and  destroyed  might  be  re- 
placed; that  such  as  it  might  become  necessary 
to  sell  might  be  sold,  and  other  stock  purchased 
in  its  stead. 

The  execution  of  a  chattel  mortgage  is  a  sale, 
subject  to  the  condition  named  in  the  mortgage. 
The  legal  title  is  vested  in  the  mortgagee,  and 
it  is  his  property  subject  alone  to  the  condi- 
tions contained  in  the  mortgage.  Had  the 
property  destroyed  been  sold,  and  the  legal  title 
transferred  to  the  purchaser,  defendant  in  error 
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<ould  recover  notbing  for  his  loss.  Had  it  been 
mortgaged,  and  tbe  legal  title  so  transferred, 
he  could  still  recover  nothing.  But,  under  tbe 
plain  sense  of  tbe  policy,  bad  tbe  i)roperty 
been  replaced  by  other  of  tbe  same  kind  and 
species,  there  could  be  no  doubt  of  plaintiff's 
liability  in  case  of  loss.  Had  the  contract  of 
insurance  been  upon  specific  personal  property, 
it  is  possible  that  the  defense  presented  would 
have  been  available.  However,  that  question 
is  not  before  us.  Bu t  w e  are  quite  clear  that  the 
transfer  of  the  legal  title  to  the  insured  prop- 
erty, either  by  mortgage  or  sale,  would  avoid 
the  policy  so  far  only  as  that  particular  prop- 
•erty  was  concerned  during  the  time  of  the  ex- 
istence of  the  title  in  the  purchaser  or  mort- 
gagee, and  to  that  extent  only  could  the  sale  or 
mortgaging  of  the  property  under  the  provis- 
ions of  this  policy  be  a  successful  defense. 

But  it  ia  claimed  that  there  was  no  competent 
proof  that  the  mort^age^  were  paid,  and  the 
title  of  the  property  m  the  assured,  at  the  time 
•of  the  fire,  ana  that  that  burden  was  upon  de- 
fendant in  error.  Upon  an  examination  of  the 
bill  of  exceptions  we  find  that  while  defendant 
in  error  was  upon  the  witness  stand,  after  hav- 
ing testified  to  the  loss,  and  during  the  cross- 
-examination, he  was  interrogated  by  counsel 
for  plaintiff  in  error  as  to  his  having  executed 
the  mortgages  referred  to,  and  in  many  in- 
atances  his  answers  were  that  be  had  so  ex- 
ecuted the  mortgages,  but  that  they  had  b^n 
paid.  In  others  he  was  not  certain  as  to 
whether  the  mortgages  covered  the  property  lost 
or  not  In  view  ot  this  evidence  the  question 
Who  submitted  specially  to  the  jury  as  to  the 
execution  of  the  mortgages  and  the  payment 
thereof,  and  they  found,  as  returned,  that  the 
niortgafires  had  been  executed,  but  that  they 
had  been  canceled  and  paid  at  the  time  of  the 
loss.  Now,  had  the  plaintiff  in  error  only 
proven  the  execution  of  the  mortgages.it  would, 
perhaps,  have  devolved  upon  defendant  in  er- 
ror to  have  shown  that  at  the  time  of  the  loss 
the  title  to  the  property  destroyed  was  not  im- 
paired. But  that  course  was  not  pursued. 
They  inquired  of  him,  particularly,  whether  or 
not  the  morts^aues  had  been  canceled  by  pay- 
ment, and  his  answer  was  that  they  had.  They 
cannot  now  object  to  this  evidence  as  failing  to 
establish  the  fact. 

In  this  connection  It  Is  contended  that,  un- 
der the  issues  presented  by  the  pleadings,  evi- 
dence of  payment  or  release  was  immaterial, 
and  therefore  improperly  submitted  to  the 
jury.  This  contention  cannot  be  successfully 
urged  here,  for  the  reason,  as  we  have  said, 
that  even  over  the  objection  of  counsel  for  de- 
fendant in  error,  plaintiff  in  error,  upon  the 
cross-examination  of  defendant  in  error,  i»- 
aisted  upon  makin?  this  very  proof,  and  be 
cannot  now  be  beard  to  object  that  it  was  not 
within  the  legal  form  presented  by  the  plead- 
ing.   This  contention  is  also  unavailing. 

The  next  contention  of  plaintiff  in  error  is  that 
there  was  no  proof  of  loss  prior  to  the  com- 
mencement of  the  action.  The  provisions  of 
the  policy  upon  this  subject  are  as  follows: 
"In  case  of  loss  the  assured  shall  notify  the 
Company  within  thirty  davs  from  the  time  such 
loss  may  have  occurred.'*  There  seems  to  be 
no  provision  requiring  proof  of  loss  as  is  con- 
tained in  some  policies  which  have  been  before 


us.  The  provision  aeema  to  be  that  the  Com* 
pany  shall  have  notice  of  the  fact.  Nor  is  it 
stipulated  that  the  notice  shall  be  given  to  any 
particular  person  or  ofiioer;  neither  is  there 
any  requirement  that  the  notice  given  shall  be 
in  writing.  Upon  this  subject  defendant  in 
error  testified  that  at  the  time  of  the  fire  two  of 
the  agents  of  plaintiff  in  error  were  present, 
and  saw  the  destruction  of  the  properly;  that 
they  then  informed  him  that  they  woula  notify 
tbe  Company  of  his  loss,  and  that  a  short  time 
thereafter  the  adjuster  for  tbe  company  came 
to  the  residence  of  defendant  in  error  and  ad- 
justed the  loss.  It  is  now  insisted  that  there 
was  no  competent  proof  of  the  agency  of  the 
two  persons  who  were  present,  or  of  the  per- 
son who  represented  himself  as  the  adjuster  for 
plaintiff  in  error.  Upon  this  subject  defendant 
in  error  testifies  positively  to  the  fact  of  the 
agency.  He  was  not  cross-examined,  and  there- 
fore not  interrogated  by  anyone  as  to  his 
knowledge  of  the  fact  testified  to  by  him.  It 
may  have  been,  and  probably  was,  true  that  he 
baa  personal  knowledge  oi  the  fact  of  the 
agency  of  the  two  persons  referred  to,  and  of 
the  adjuster.  At  least  we  must  assume  the  fact 
to  be  so  in  the  absence  of  anything  showing 
the  contrary,  as  there  is  no  presumption  that 
he  testified  falsely,  or  upon  a  subject  of  which 
he  knew  nothing.  It  is  quite  probable  that, 
had  counsel  for  plaintiff  in  error  interrogated 
him  as  to  his  knowledge  of  that  fact,  they  might 
have  succeeded  in  showine  that  he,  in  reality, 
knew  nothing  about  their  agency.  But  this 
was  not  done,  and  the  testimony  upon  that 
subject  must  be  taken  as  true.  He  does  not 
show  that  the  parties  represented  themselves  to 
him  to  be  such  agents,  or  that  such  representa- 
tions were  made  by  any  person;  but  he  testifies 
positively  to  the  fact  of  the  agency. 

The  next  and  last  contention  of  plaintiff  in 
error  is  that  there  is  a  material  and  fatal  va- 
riance between  the  description  of  the  premises 
as  described  in  the  petition  and  the  proof.  In 
the  policy  the  property  is  described  as  all  being 
situated  upon  the  N.  E.  i  of  sec.  2,  T.  80,  R  16, 
and  it  is  so  described  in  this  petition,  while  it 
is  shown  in  the  proof  that  the  correct  descrip- 
tion of  the  property  would  have  been  the  N. 
W  i  of  sec.  2,  and  of  tbe  same  township  and 
range.  This  seems  to  have  been  a  mistake  on 
the  part  of  the  agent,  or  of  the  assured,  or  per- 
haps of  both,  at  the  time  of  the  execution  of 
the  policy. 

It  is  contended  by  plaintiff  in  error  that  be- 
fore defendant  in  error  could  recover  he  should 
have  instituted  his  action  in  equity  to  reform 
the  policy,  and  that,  having  failed  to  do  so,  he 
cannot  recover.  To  ibis  we  cannot  agree.  It 
was  shown  upon  the  trial  that,  at  the  time  of 
the  execution  of  the  policy,  tbe  agent  went  to 
the  house  of  defendant  in  error,  examined  all 
the  propertjr,  and  effected  the  insurance;  that, 
during  the  time  intervening  between  the  execu- 
tion of  the  policy  and  the  trial,  defendant  in 
error  had  continually  resided  upon  the  premises 
upon  which  he  then  resided,  and  where  the  in- 
surance was  effected,  and  that  the  personal 
property  had  been  there  during  the  whole  of 
the  time. 

In  May  on  Insurance,  p.  872,  §  566,  it  is  said: 
*'In  most  of  the  Sinies,  however,  courts  of  law 
will  apply  the  doctrines  of  waiver  and  estoppel 
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•or  allow  proof  of  mistake,  so  as  to  enable  the 
f)lain1iff  to  maintain  his  action  for  indemnity, 
^md  not  drive  him  to  a  court  of  equity." 

This  question  was  before  the  Supreme  Court 
•of  Kansas  in  American  Gent,  Ins,  Oo,  v.  Mg- 
Lanathan,  11  Ean.  588.  In  that  case  the  court 
■says:  "In  such  case  the  contract  is  not  void 
for  uncertainty,  nor  is  there  any  need  of  apply- 
ing  for  a  reformation  of  the  contract,  provided 
it  appear,  either  from  the  face  of  the  instrument 
•a  extrinsic  facts,  which  is  the  true  and  which 


is  the  false  description/'— citing  1  Qreenl.  £▼. 
g^  300,  802;  Loomis  v.  Jaeksan,  19  Johns.  440; 
2  Hill,  Real  Prop.  858,  868;  Boardmany.Reed, 
81  U.  S.  6  Pet.  840  [8  L.  ed.  420].  See  also 
Manhattan  Ins.  Co,  v.  Webster,  59  Pa.  227. 

We  find  no  error  requiring  a  reversal  of  the 
Judgment. 

It  is  iher^cre  e^fflrmed. 

The  other  Judges  concur. 

Motion  for  rehearing  Dverroled  December  4 
1889. 


PENNSYLVANIA  SUPREME  COURT. 


L.  B.  D.  REESE 

PENNSYLVANIA  R  CO.,  Appt, 

(—.Pa.-.-.) 

!•  A  reg^nlatlon  of  a  railroad  that  a 
paeeen^r   who  ftaile  to  pnrehaae  a 

ticket  must  i>ay  ten  oents  more  than  the  regu- 
lar fare,  for  which  extra  charge  a  check  wiU  he 
given  by  the  conductor,  which  wlU  he  cashed  at 
any  ticket  office,  is  not  unreasonable. 
^.  An  extra  demand  of  ten  cents  from  a  pas- 
senger without  a  ticket,  which  will  be  refunded 
at  any  tegular  ticket  office  on  presenting  a  check 
given  him  by  the  conductor,  is  not  a  part  of  the 
fare  or  **charge  for  transportation"  within  the 
meaning  of  a  statute  fixing  the  maximum  rate  of 
&rew 
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(January  20, 1800.) 

APPEAL  hy  defendant  from  a  ludgmeot  of 
the  Coart  of  CommoD*Pleas,  No.  2,  of  Al- 
Wbeny  County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  to  recover  damages  for 
the  alleged  unlawful  ejection  of  plaintiff  from 
•defendant's  train.    Reversed. 

The  defendant  Ck)mpany  in  June,  1887,  es- 
"tahlished  a  regulation  which  was  embodied  in 
notices  posted  up  in  its  station-houses,  of  one  of 
-^hich  the  following  is  a  copy: 

NonCB  TO  PASSBNOEBa 

An  excess  of  10  cents  will  be  charged  on  all 
-fares  paid  on  trains.  Passengers  paying  such 
fares  will  be  furnished  by  the  conductors  with 
:a  memorandum,  upon  presentation  of  which  at 
-any  ticket  oflSoe  of  the  Pennsylvania  Hailroad 
Division  the  excess  of  10  cents  will  be  re- 
funded. 

Passengers  are  respectfully  requested  to  pur- 
•chase  tickets  at  the  regular  ticket  offices  of  the 
Oompany,  as  far  as  practicable. 

It  also  issued  the  following  rules  to  its  con- 
•ductors: 

"  The'foUowlng  rules  will,  until  further  no- 
tice, govern  the  issue  of  duplex  tickets  on  the 
Pittsburgh  Division. 

"  The  collection  of  excess  must  be  omitted  as 
■follows: 

Note.— Railroad  companies  may  make  reason- 
able rules  and  regulations  for  payment  of  fares  by 
passengers.    McGowen  v.  Morgan*s  L.  ft  T.  B.  ft  8. 

O0.5L.  R. A. 817, note, 41  La.  Ann. . 
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**  1.  When  passage  is  taken  from  non-ticket 
stations,  whether  the  destination  is  a  ticket  star 
tion  or  a  non-ticket  station. 

"2.  When  passage  is  taken  from  a  ticket 
station,  the  office  of  which  being  closed  by  au- 
thority, regardless  of  the  passenger's  destina- 
tion. 

"  8.  When,  on  account  of  a  large  crowd,  it 
is  impossible  to  issue  duplex  tickets  without 
losing  cash  fares,  or  leaving  tickets  in  the  hands 
of  passengers. 

"4  In  cases  of  small  children  traveling 
alone,  and  of  sick,  aged  or  infirm  persons,  who 
have  not  money  enough  to  pay  the  excess. 

"  6.  When  excursion  tickets  are  issued. 

"  6.  Omit  the  collection  of  excess  in  connec- 
tion with  New  York  <&  Chicago  Limited  Ex- 
press extra  fares;  and  aiso  when  ordered  col- 
lections are  made  on  second  class  and  emigrant 
tickets. 

"  In  all  cases,  except  as  above  noted,  conduc- 
tors must  courteously  enforce  the  collection  of 
excess,  .  .  .  and  require  the  persons  who  re- 
fuse to  pay  it  to  leave  the  train;  and  if  neces- 
sary, without  undue  force  or  violence,  eject 
them  at  the  next  station,  as  provided  in  the 
book  of  rules." 

On  October  24,  1888,  plaintifT  went  to  de- 
fendant's station  at  East  Liberty,  Pittsburgh,  In 
which  was. posted  one  of  the  above  notices,  for 
the  purpose  of  taking  a  train  to  go  to  the 
Union  Depot  in  said  city. 

He  did  not  have  time  after  arriving  at  the 
station  to  purchase  a  ticket  before  the  depart- 
ure of  the  train,  so  he  went  on  board  without 
one. 

He  tendered  to  the  conductor  14  cents,  the 
regular  fare  charged  by  the  Company  for  trans- 
porting passengers  between  the  two  depots. 
The  conductor,  however,  demanded  10  cents 
additional,  which  he  refused  to  pay,  and  the 
conductor  thereupon  enforced  the  rule  and  he 
was  compelled  to  leave  the  train,  without  be- 
ing at  any  time  informed  after  entering  the 
train  that  he  would  receive  a  receipt  for  the 
extra  payment  which  would  entitle  him  to  have 
the  same  refunded  upon  presentation  at  the 
proper  office,  and  he  aid  not  know  that  such 
was  the  regulation. 

At  the  trial  defendant  requested  the  court  to 
charge  inter  alia  as  follows: 

"  Under  the  uncontradicted  evidence  in  this 
case,  the  regulation  of  the  defendant  was  a  rea- 
sonable one,  and  the  plaintiff,  who  was  insist- 
ing on  riding  in  violation  theieof ,  has  no  causa 
84 
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of  action,  and  tbeir  verdict  should  be  in  favor 
of  defendant." 

Answer.  "Refused."  (First  assignment  of  er- 
ror.) 

At  the  plain tilTs  request  the  court  charged: 

"  If  the  Jury  find  that  the  amount  demanded 
from  plaintiff  by  the  conductor  was  in  excess 
of  the  maximum  rate  of  fare  per  mile  fixed  bv 
defendant's  charter,  such  demand  was  illegal; 
and  if,  in  consequence  of  plaintiff's  refusal  to 
pay  the  excessive  amount  so  demanded,  he 
was  ejected  from  the  train,  he  is  entitled  to  re- 
cover in  this  action,  especially  if  the  jury  fur- 
ther find  that  he  was  willing  to  pay,  and  ten- 
dered to  the  conductor,  the  regular  ticket  or 
cash  fare  between  stiid  points. 

A  verdict  was  returned  in  plaintiff's  favor  fur 
$250,  and  defendant  took  this  appeal. 

Mes8r$,  John  H*  Hampton*  William 
Scott  and  C^or^^  B.  Gordon,  for  appel- 
lant: 

To  set  aside  a  by-law  its  unreasonableness 
should  be  demonstrablv  shown. 

Ang.  &  A.  Corp.  ^  4*)7;  Hibemia  Fire  En- 
aifu  Oo,  V.  Harrison,  98  Pa.  267;  Field,  Corp. 
1  296;  Com.  v.  Power,  7  Met  600;  Jencke  v. 
Coleman,  2  Sumn.  224;  1  Borer,  Railioads,  p. 
227. 

A  passenger  who  violates  the  regulation  of 
the  Company,  and  does  not  purchase  his  ticket 
at  the  ticket  office,  may  be  charged  a  higher 
rate  of  fare  upon  the  train,  provided  that  such 
excess  Is  reasonable. 

Oiieago,  B.  d  Q,  B.  Co.  v.  Parks,  18  111. 
465;  Hutchison,  Carr.  p.  671;  State  v.  Hunger- 
ford,  89  Minn.  6,  84  Am.  &Enff.  R  R.  Cas.  266; 
jDm  Laurans  v.  First  Div.  8t.  Paul  dk  P.  B.  Co. 
16  Minn.  49;  Wilseu  v.  LouisoOU  A  N.  R.  Co.  88 
Ey.  616;  Swan  v.  Manchester  A  Z.  B.  Co,  182 
Mass.  WliLake  Shore  d  M.  S.  B.  Co,  v.  Oreenr 
wood,  79  Pa.  878.  See  also  i8^.  Louis,  A.  A  T, 
H.  B.Co.  V.  South,  48111. 181;  Stephmy.  Smith, 
29  Vt.  168;  Indianapolis,  P.  A  C.  B.  Co,  v.  Ri- 
nard,  46  Ind.  298;  HiUiard  v.  Ooold,  84  N.  H. 
241;  State  v.  Chofoin,  7  Iowa,  208. 

The  term  "  reasonable."  when  applied  to  a 
regulation  of  a  public  company,  means.  Is  it  im- 
possible of  performance,  oppressive  in  amount, 
a  violation  of  common  nghts,  or  does  it  im- 
I)ose  an  amount  of  trouble  upon  the  passenger 
which  is  unnecessary  and  disproportionate  to 
the  good  to  be  obtained  by  the  corporation? 

Sec  Bibbard  v.  Jfmo  York  AE.  B,  Co.  15  N. 
Y.  455;  StaU  v.  (herton,  24  K  J.  L.  441;  ChiU' 
ton  V  London  A  C.  B  Co.  16  Mees.  &  W.  212; 
Deardan  v.  Tomistnd,  L.  R.  1  Q.  B.  10;  Beg, 
V.  Frert,  24  L.  J.  N.  8.  (Q.  B.)  148;  London  A 
B.  B.  Co,  V.  Watson,  L.  K.  8  C.  P.  Div.  429. 

A  railroad  company  may  make  a  regulation 
by  which  it  refuses  to  receive  fares  upon  trains 
at  all,  and  that  passengers  will  not  be  allowed 
to  ride  unless  they  have  a  ticket. 

Hutchison,Carr.  $  570;  Lake  Shore  A  M.  S,  B, 
Co,  V.  Oreentoood,  79  Pa.  878;  South^n  Kansas 
B,  Co,  V.  Hinsdale,  88  Kan.  507.  84  Am.  & 
Eng.  R.  R.  Cas.  256;  Evans  v.  Memphis  A  C,  B. 
Co,  56  Ala.  246;  lUinois  Cent,  B,  Co,  v.  Johnson, 

67  m.  812;  Toledo,  P,AW,B,  Co,  v.  Patterson, 

68  Bl.  804;  lUinois  Cent.  B,  Co.  v.  Nelson,  59 
Bl  110;  Chicago  A  A.  B,  Co,  v.  Flagg,  48  Bl. 
864;  lUinois  Cent.  B  Co.  v.  Sutton,  42  Bl.  488; 
St.  Louis  AS.  E,  B,  Co.  v.  MyrtU,  51  Ind.  566; 
Law  V.  lU,  Cent.  B,  Co,  82  Iowa,  584;  Brown  v. 
6L.R  A. 


Kansas  City,  F,  8.  A  O.  B.  Co.  88  Kan.  684;: 
Kansas  Pae.  B,  Co.  v.  Kessler,  18  Kan.  628;. 
Burlington  AM,  B.  R,  Co.  v.  Bose,  11  Neb.  177; 
Cleveland,  C.  A  C.  B.  Co.  v.  Bartram,  11  Ohio- 
St.  457;  Laney.  East  Tennessee,  V.  A  O.  B,  Co. 
5  Lea,  124. 

Messrs.  Levi  Bird  Duff  and  A.  C.  Johns^ 
ton*  for  appellee: 

A  railroad  company  cannot  exceed  the 
limit  of  charges  permitted  by  its  charter  for 
carrying  passengers. 

0^  Byrne  v.  Allegheny  Valley  B.  Co.  9  Pittsb. 
L.  J.  117;  Forsee  v.  Alabama  Q.  S.  B.  Co,  es^ 
Miss.  66. 

When  a  conductor  of  a  train  demands  fronk 
a  passenger  a  higher  rate  of  iare  than  he  is  en- 
titled to  demand,  the  demand  is  illegal,  and 
the  company  is  responsible  if  the  conductor 
ejects  the  passenger  for  his  refusal  to  comply. 

Wilsey  v.  Louisville  A  N,  B.  Co.  88  Ky.  511; 
Smith  V.  Pittsburg,  F.  W.  A  C,  B.  Co.  23  Ohio 
St.  10;  Cincinnati,  K  A  D,  B.  Co,  y.  Cole,  2» 
Ohio  St.  126;  Cincinnati,  SACK  Co.  v. 
Skillman,  89  Ohio  St.  444;  London  A  B.  B.  Co^ 
V.  Watson,  L.  R.  8  C.  P.  Div.  429;  Saunders  r. 
South  Eastern  B,  Co,  L.  R.  5  Q.  B.  Div.  456. 

The  burden  was  on  the  Company  to  have 
made  known  to  the  appellee  the  conditions  of 
this  regulation;  and  the  mere  posting  up  of 
placards  in  its  ticket  offices  was  not  siSficient. 

Lake  Shore  A  M,  S.  B.  Co,  v.  Qreentcood,  T9- 
Pa.  878;  Pennsylvania  B.  Co.  v.  Spicker,  105- 
Pa.  142. 

Mitchell  /.,  delivered  the  opinion  of  tha- 
court: 

The  right  of  railroad  companies  to  maka- 
reasonable  regulations,  not  only  as  to  the 
amount  of  fares,  but  as  to  the  time,  place  and 
mode  of  payment,,  is  unquestionable.  Thia 
right  includes  the  right  to  refuse  altogether  to- 
carry  without  the  previous  procurement  of  a 
ticket.  Lake  Shore  A  M.  S .  B.  Co.  v.  Green- 
wood, 79  Pa.  878. 

That  case  arose  upon  a  special  regulation  a» 
to  the  carriage  of  passengers  upon  freight 
trains;  but  there  is  no  appreciable  distinctioa 
between  it  and  a  general  regulation  as  to  aU 
passengers.  Both  rest  on  the  common-law 
principle  that  requires  payment  or  tender  aa> 
an  indispensable  preliminary  to  holding  a 
carrier  liable  for  refusal  to  carry,  and  on  the 
manifest  and  necessary  convenience  of  busi* 
ness  where  the  number  of  passengers  is  liable 
to  be  large  and  the  time  for  serving  them, 
short. 

So,  too.  the  authorities  are  uniform  that 
companies  may  charge  an  additional  or  higher 
rate  of  fare  to  those  who  do  not  purchaaa 
tickets  before  entering  the  cars.  Crocker  v. 
New  London,  W.  A  P.  R  Co.  fH  Conn.  249; 
Swan  V.  Manchester  A  L.  B.  Co.  182  Mass. 
116;  HiUiard  v.  Goold,  84  N.  H.  241;  Stepfien 
V.  Smith,  29  Vt.  160;  State  v.  Goold,  58  Me. 
279;  State  v.  Chovin,  7  Iowa.  208;  Du  Laurans 
V.  First  Div.  St.  Paul  A  P.  B,  Co.  15  Minn. 
49;  State  v.  Hungerford,  89  Minn.  6,  34  Am.  <&. 
Eng.  R.  R.  Cas.  265  and  note;  Chicago,  B.  A  Q. 
B.  Co.  V.  Parks,  18  Bl.  460;  PuUman  Palace 
Car  Co,  V.  Beed,  75  111.  130;  Cincinnati,  S.  A 
a  R  Co.  V.  SkiUman,  89' Ohio  St.  451;  Forsee 
V.  Alabama  G.  S,  B,  Co,  68  Miss.  67. 

And  it  may  be  noted,  in  response,  to  one  of 
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the  most  urgently  pressed  argumeDts  of  the 
defeodaiit  in  error,  that  the  reasons  almost 
uniformly  given  in  support  of  this  long  line  of 
decisions  include  the  furthering  of  the  honest, 
orderly  and  convenient  conduct  by  the  Rail- 
road Company  of  its  own  business. 

The  regulation  In  question  in  the  present 
case  is  not  in  itself  unreasonable  or  oppressive. 
In  regard  to  the  traveler  it  is  scarcely  Just 
ground  of  complaint  that  he  has  to  present  his 
refunding  ticket  at  the  end  of  his  Journey  in- 
stead of  getting  an  ordinary  ticket  at  the  start. 
The  inconvenience,  if  any,  is  the  result  of  his 
own  default.  With  reference  to  the  other 
passengers,  and  still  more  to  the  Railroad 
Company,  the  regulation  is  conducive  to  the 
rapid,  oraerly  and  convenient  dispatch  of  the 
conductor's  part  in  the  collection  of  fares,  and 
thus  leaving  him  free  for  the  performance  of 
his  other  duties  in  connection  with  the  slopB 
at  stations,  the  entrance  and  exit  of  passengers, 
and  the  general  supervision  of  the  safety  and 
comfort  of  those  under  his  care. 

If,  therefore,  the  Company  may  refuse  to 
carry  at  all  without  a  ticket,  it  may  fairly  re- 
fuse, under  the  far  less  inconvenient  alterna- 
tive to  the  traveler  of  putting  him  to  the 


trouble  of  going  to  an  office  to  get  his  excess 
refunded.  If  the  Company  may  charge  those 
failing  to  get  a  ticket  an  additional  price,  and 
keep  It,  certainly  they  may  charge  snch  price 
and  refund  it.  And  as  the  regulation  is  not  in 
itself  unreasonable  or  oppressive,  or  needlessly 
inconvenient  to  the  traveler,  its  validity,  upon 
general  principles  and  on  authority,  would 
seem  to  be  beyond  question. 

These  views  were  conceded  by  the  learned 
hidge  below,  and  are  not  seriously  questioned 
by  counsel  here.  But  the  decision  was  based 
upon  the  view  that  the  extra  ten  cents  imposed 
by  this  regulation  is  a  part  of  the  fare,  and 
makes  it  higher  than  .the  rate  allowed  by  the 
Act  of  Incorporation  of  the  Company.  The 
language  of  the  Act  is:  "In  the  transporta- 
tion of  passengers,  no  charge  shall  be  made  to 
exceed  .  .  .  Uiree  and  one-half  cents  per  mile 
for  way  passengers." 

As  the  distance  from  East  Liberty  Station 
to  the  Union  Depot  in  Pittsburgh  is  four  and  a 
half  miles,  and  the  regular  fare  fourteen  cents, 
it  is  admitted  that  the  extra  ten  cents  is  in  ex- 
cess of  the  chaiter  rate,  if  it  is  a  "  charge  for 
transportation"  within  the  meaning  of  the 
Act.    Should  it  be  so  regarded  ? 

"Charge"  is  a  word  of  very  general  and  varied 
use.  Webster  gives  it  thirteen  different  mean- 
ings, none  of  which,  however,  expresses  the 
exact  sense  in  which  it  is  used  in  this  charter. 
The  great  dictionary  of  the  Philological  So- 
ciety, now  in  course  of  publication,  gives  it 
twenty  separatee  principal  definitions,  besides  a 
nearly  equal  number  of  subordinate  variations 
of  meaning.  Of  these  definitions  one  (10  b)  is: 
'•  The  price  required  or  demanded  for  service 
rendered,  or  (less  usually)  for  goods  supplied," 
and  this  expresses  accurately  uie  sense  of  the 
word  in  the  present  case.  The  essence  of  the 
meaning  is  that  it  is  something  required,  ex- 
acted or  taken  from  the  traveler  as  compensa- 
tion for  the  service  rendered,  and,  of  course, 
something  taken  permanently,  not  taken  tem- 
porarily and  returned .  The  purpose  of  the 
restriction  in  the  charter  is  the  regulation  of 
6  L.  R.  A. 


the  amount  of  fares,  not  of  the  mode  of  col- 
lection, the  protection  of  the  traveler  from  ex- 
cessive demands,  not  interference  with  Uie 
time,  place  or  mode  of  payment.  These  are 
mere  administrative  details  which  depend  on 
varying  circumstances,  and  are  therefore  left 
to  the  ordinary  course  of  business  manage- 
ment. We  fail  to  see  anything  in  the  present 
regulation  which  can  properly  be  treated  as  an 
excessive  charge  withm  the  prohibition  of  the 
charter. 

Nor  is  there  any  force  in  the  objection  that 
this  regulation  is  unreasonable.  It  is  said  not 
to  be  general,  fair  and  impartial,  because  it 
provides  that  as  to  passengers  getting  on  the 
train  at  stations  where  there  is  no  ticket  office^ 
etc.,  or  on  trains  where  on  account  of  the  ex- 
cessive rush  df  business  it  is  impossible  to  issue 
the  refunding  check,  the  collection  of  the  ex- 
cess shall  be  omitted.  The  objection  over- 
looks the  necessary  qualifications  to  the  va- 
lidity of  such  a  regulation.  All  the  cases  are 
agreed  that  the  relation  would  be  unreason- 
able and  therefore  void,  unless  the  carrier 
should  give  the  passenger  a  convenient  place 
and  opportunity  to  buy  his  dcket  before  enter- 
ing the  train.  This  part  of  the  regulation 
merely  puts  in  express  words  a  necessary  ex- 
ception which  the  Jaw  would  otherwise  imply. 
So  as  to  the  excessive  rush  of  business.  Rea- 
sonableness depends  on  circumstances.  To 
collect  the  extra  amount  and  issue  return 
checks  to  as  many  passengers  as  the  conductor 
could  reach  in  time,  and  let  all  others  go  free 
entirely,  would  be  much  more  unreasonable 
than  to  treat  all  alike  and  dispense  with  the 
regulation  for  the  time  being.  Necessity  mod- 
ifies the  application  of  aU  rules,  and  tnere  is 
nothing  unreasonable  in  requiring  the  con- 
ductor to  exercise  sufficient  foresight  to  see 
whether  he  can  perform  the  prescriMd  duty  in 
the  available  time,  and  investing  him  with  the 
discretion  to  omit  it  altogether,  if,  in  his  Judg- 
ment, he  cannot  perform  it  fully. 

No  authorities  precisely  in  point  have  been 
found  upon  either  side.  The  cases  cited  by 
the  defendant  in  error,  from  Kentucky  and 
Ohio,  are  widely  distinguishable,  as  they  were 
cases  of  absolute  char^re  beyond  the  charter 
limit,  without  any  provision  for  return  of  the 
excess  to  the  traveler.  But  on  well-settled 
principles  we  are  of  opinion  that  the  regula- 
tion is  reasonable  in  itself,  and  not  in  violation 
of  the  restriction  in  the  Act  of  Incorporation. 
The  defendant's  first  point  should  therefore 
have  been  affirmed. 

Judgment  rewned. 

Sterrett»  J*.,  dissented. 
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NozB.— JQxemiitfon  from  taxoMon^  noi  to  Ofpfiby  to 
local  OMeMmente. 

Exemption  from  taxation  under  the  General  Law 
does  not  exempt  from  assessments  for  street  im- 
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pxopttitj  Is  not  affected  by  ui  ezemptiOD  of  all 
its  property  from  taxatioo.  A  chaxge  for  laying 
the  walk  la  not  a  tax,  or  a  munioipal  nmemmept 
la  the  nature  of  a  tax. 


(Jannary  8,  UOQL) 

CERTIORARI  WLT  appeal  from  the  Court  of 
Common  Pleaa,  No.  2,  of  Allegheny  County 
to  review  a  judgment  in  favor  of  plaintiff  in  an 
amicable  action  to  determine  defendant's  lia- 
bility for  a  municipal  claim  for  the  repairing 
of  certain  f ootwalks.    Afflrmed, 

The  case  sufficiently  appears  in' the  opinion. 

Mmr9,  H.  A  G.  €•  Bnrflrwin,  for  appel- 
lant: 

A  charter  exemption  from  taxation  includes 
municipal  assessments. 

Olhe  Cemetery  Oo.y.  Philadd^ia,  98  Pa.  120. 

The  whole  authority  of  the  Borough  to  con- 
tftract  the  new  sidewalk  now  in  controversy 
•can  be  sustained  only  on  the  principle  that  it  is 
local  taxation  for  looal  benefit 

Borough  Act,  Purd.  Dig.  p.  208,  §  62. 

Assessments  for  city  purposes  are  referable 
«olely  to  the  taxing  power. 

Be  Washington  Awnue,  69  Pa.  868;  Erie  v. 
Firit  UnMerealist  Ohureh,  106  Pa.  278;  Be 
Center  Street,  6  Cent.  Rep.  408,  116  Pa.  247; 
Michener  v.  Philadelphia,  11  Cent.  Ren.  898, 
118  Pa.  686;  Appeal  cf  the  Protestant  Orphan 
Asylum,  1  Cent.  Rep,  908,  111  Pa.  148;  Wistar 
T.  Philadelphia,  80  Pa.  606. 

A  munidpal  claim  for  abating  a  nuisance 
under  the  Cnsneral  Borough  Law  of  1861  is  a 
tax. 

ffaney  ▼.  South  Chester,  99  Pa.  666. 

Messrs.  B.  A.  A  James  Balph*  for  ap- 
pellee: 

The  obligation  to  lay  a  footwalk  is  in  no 
•ense  a  tax;  it  is  a  personal  duty  cast  n'pon  the 
lotowner,  because  of  the  peculiar  benefit  the 
construction  and  repair  of  a  sidewalk  is  to  him. 

Oreensburg  v.  Toung,  63  Pa.  288;  Bears  v. 
Ambler,  9  Pa.  198;  Broton  v.  Beaver,  17  W.  N.  C. 
<Pa.)  280;  Dickson  v.  HoUister,  128  Pa.  421;  4p- 
peal  of  the  Protestant  Orphan  Asylum,  1  Cent. 
Rep.  908,  111  Pa.  144. 

This  obligation  imposed  upon  lot-owners  to 
coDstruct  and  repair  sidewalks  is  a  police  regu- 
lation, and  not  the  exercise  of  the  taxing 
power. 

PhiUips  v.C&m,  44  Pa.  199;  Pittsburgh  <0  C, 
R  Co.  V.  Southwest  B.  Co.  77  Pa.  178;  Pennr 
sylwnia  B.  Co.  v.  Biblet,  66  Pa.  164;  Kirbyy. 
Pennsylvania  B.  Co.  76  Pa.  606:  Boston  Beer 
Co.  V.  Matsaehusetts,  97  U.  S.  26  (24  L.  ed.  9b9); 
Cooley,  Taxn.  p.  896;  Ooddard,  Petitioner,  16 
Pick.  607. 

A  tax  is  generally  understood  to  mean  the 
imposition  of  a  duty  or  impost  for  the  support 
of  government. 

Pray  v.  Northern  Liberties,  81  Pa.  69. 


Paxson,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  fourth  section  of  the  charter  of  the  de- 
fendant says:  "AH  the  estates  and  properties 
of  the  corporation  hereby  created  shall  be  free 
from  taxation."  Act  of  March  26,  1871,  Pnb. 
Laws,  462. 

It  appears  from  the  case  stated  that  the  de- 
fendant owns  certain  real  estate  in  the  Borough 
of  Wilkinsburg;  that  the  footwalk  adjoinine 
said  land  on  Coal  Street  was  in  such  a  state  of 
decay  as  to  be  dangerous;  that  the  borough 
council  by  resolution  directed  the  defendant  to 
lay  a  new  footwalk  in  front  of  its  said  property 
in  accordance  with  the  ordinances  and  general 
regulations  of  said  Borough,  of  which  resolu- 
tion the  defendant  had  due  notice;  that  the  de- 
fendant neglected  and  refused  to  construct  said 
footwalk,  whereu(>on  the  Borough  proceeded 
to  do  so,  and  within  the  time  required  by  law 
filed  its  claim  against  said  property  for  the 
amount  of  work  and  material  used  in  its  con- 
struction, together  with  20  per  centum  advance 
thereon. 

It  is  conceded  that  this  Home  is  a  charity, 
and  that  under  the  Borough  Act  of  1861,  the 
burgess  and  coundl  mav  require  property  own- 
ers to  keep  the  footwalk  or  pavement  in  front 
of  their  property  in  good  and  safe  condition 
for  foot  passengers,  and  in  default,  after  notice, 
the  Borough  may  cause  it  to  be  done,  and  col- 
lect the  amount  of  expense,  with  20  per  centum 
penalty,  from  the  owner.  The  precise  questioii 
before  us  is  whether  the  defendant  is  exempt 
from  this  burden  by  reason  of  the  clause  in  its 
charter  above  referred  to.  If  the  cbai^  for 
laying  this  footwalk  is  a  tax,  or  a  municipal 
assessment  in  the  nature  of  a  tax,  we  are  of 
opinion  the  Borough  cannot  recover. 

This  principle  was  expressly  ruled  in  OUm 
Cemetery  Go.  v.  Philadelphia,  98  Pft.  129.  In 
that  case  the  company  was  exempted  by  its 
charter  ''from  taxation  except  for  state  pur- 
poses;" a  sewer  was  constructed  on  a  street 
along  the  line  of  which  were  a  number  of 
burial  lots,  and  an  assessment  was  charged 
against  said  lots  to  defrav,  in  part,  the  cost  of 
the  sewer.  This  was  held  by  this  court  to  be 
a  species  of  local  taxation,  and  within  the  ex- 
emption clause  of  the  charter. 

The  defendant  contends  that  this  footwalk 
comes  within  the  reason  of  the  case  cited,  and 
that  the  change  for  its  construction  is  also  a 
species  of  local  taxation.  We  think  there  is  a 
marked  distinction  between  the  two  cases.  In 
the  case  of  borough  footwalks  the  owners  of 
property  are  required  by  law  to  keep  their 
footways  in  repair  and,  if  necessary,  relay 
them.  This  is  a  dutv  cast  directly  upon  the 
property  owner,  and  is  in  the  nature  of  a 
I)olice  regulation.  It  is  no  more  a  tax,  or  a 
municipal  assessment  in  the  nature  of  a  tax. 
than  would  be  the  imposition  of  any  other 
duty  by  virtue  of  the  police  powers  of  the 


provements;  so  exemptions  in  a  oorporate  oharter 
do  not  include  local  asseasments.  See  Illinois  Cent. 
R.  Go.  V.  Decatur,  1 L.  B.  A.  618,  note,  V»  HI.  888, 

An  exemption  from  a  state  tax  will  not  preclude 
the  levy  of  a  munioipal  tax.  Lexington  v.  AuU.  80 
Mo.  480;  Paris  v.  Farmers  Bank,  Id.  676;  St.  Joseph 
V.  H.;iiDibal  ft  St.  J.  B.  Go.  88  Mo.  476:  Paolflo  B.  Go. 
V.  Gaas  Go.  63  Mo.  17: 1  Desty,  Taxn.  140. 

Exemption  from  taxation  of  every  kind  does  not 
6L.R.A. 


exempt  from  an  aascflsment  for  street  fmprove- 
ments.  Grand  Gulf  ft  P.  G.  B.  Go.  v.  Buck,  5S  Mias. 
846. 

The  real  estate  of  a  charitable  institation  exempt 
from  taxation  by  statute  is  not  thereby  exempted 
from  aaseBsments  for  local  improvements.  Booaa 
veltHospital  V.  NewYork,84N.T.106;  ReMayor 
of  New  Fork,  U  Johns.  80b  Bleeoker  v.  BaOon,  8 
Wend.  ML 


1880. 
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Boroagh,  with  a  penalty  for  its  yiolatlon. 
This  footway  was  a  public  nuisance,  dangerous 
in  its  diaracter,  and  the  fact  that  the  defend- 
ant is  a  charity,  and  exempt  from  taxation, 
does  not  authorize  it  to  maintain  a  nuisance. 
It  could  be  required  to  abate  it  precisely  as  in 
the  case  of  any  other  corporation  or  individual. 
In  the  Cemeterp  Oase^  there  was  no  police  or 
other  duty  cast  upon  the  company.  It  was 
not  required  to  build  the  sewer.  It  was  con- 
•tmcted  by  the  dty  under  its  power  for  that  pur- 


pose, and  the  cost  thereof  charged  to  the  prop- 
erty owners  in  pursuance  of  a  recognized 
system  of  municipal  assessments.  Such  assess- 
ments have  been  repeatedly  held  to  be  a  species 
of  taxation. 

We  reeret,  for  the  sake  of  this  deserving 
charity,  mat  we  are  unable  to  reach  a  different 
conclusion.  The  law  is  too  plain,  however,  ta 
admit  of  even  a  doubt 

Judgment  afflrmecL 


IOWA  SUPREME  COURT. 


J.  P.  FARLEY,  Appt., 

9, 

Peter  OEISECEER. 

(....Iowa ) 

!•  A  •tatate  proyUUng  ftn*  tbe  aUow- 
suaee  of  an  attome]r*s  fbe  as  part  oC  the 
costs  in  a  certain  class  of  aodons  applies  to  ac- 
tions of  that  class  pendlnff  at  the  time  of  its  pas- 
SBcre,  and  the  refusal  to  allow  saoh  fee  therein  is 


<•  Actions  relatfnflpto  the  ezlatenoe  of  a 
mdMUioe  are  not  within  the  provisions  of 
Code,  I  aiTBk  makiog  the  right  of  appeal  to  the 
aapreme  court  depend  upon  the  amount  in  con- 
troversy or  a  certificate  of  the  triaU  jud^e;  and 
they  may  therefore  be  appealed  to  that  court 
without  regard  to  tbe  amount  involved. 

S.  Where  an  item  of  etatntory  costs  Is 
disallowed  by  the  trial  court  In  an  action  of 
which  the  supreme  court  would  have  jurisdiction 
on  appeal,  the  aggrieved  party  may  have  such 
disallowance  alone  reviewed  in  the  supr^e  court, 
notwithstanding  the  fact  that  such  item  alone  Is 
not  sufflctent  in  amount  to  give  that  court  juris- 
diction of  the  controversy. 

4.   The  eonrt  in  flzinff  an  attomesr^s  tee 

must,  in  the  absence  ofevldenoe,  be  guided  in 
estimating  the  value  of  his  services  by  the  amount 
of  labor  performed  as  indicated  by  the  record. 

(October  14. 18».) 

APPEAL  l^  plaintiff  from  a  Judgment  of 
the  District  Court  for  Dubuque  County 
disallowing  his  claim  to  an  attorney's  fee  in  an 
action  for  Uie  abatement  of  a  nuisance  consist- 
ing of  the  keeping  and  sale  of  intoxicating 
liquors  in  violation  of  law.    BetermL 

The  case  sufficiently  appears  in  the  opinion. 
Mr.  S.  P.  Adams  for  appellant 
JV^MTS.  Foake  A  Lyon  and  McCeney  A 
O'Donnell  for  appellee. 

Robinson*  J,,  delivered  the  opinion  of  the 
oourt: 

1.  This  action  was  commenced  in  October, 
t884.  After  the  evidence  had  been  submitted, 
it  was  admitted  that  defendant  had  quit  the 
saloon  business,  and  moved  to  Florida.  The 
court  thereupon  rendered  Judgment  in  words 
as  foUows:  "  March  90,  1889.  It  appearing 
that  this  case  was  brought  before  the  law  pro- 
Tided  for  an  attorney  fee  in  cases  of  this  char- 
acter, and  that  defendant  had  quit  the  busi- 
ness, and  moved  to  Florida,  Judgment  is  ren- 
dered for  costs.    Attorney's  fee  is  disallowed. " 

The  action  of  the  court  in  disallowing  an  at- 
eL.R.A. 


tomey's  fee  was  erroneous.  OampbeU  ▼.  Jlfai»> 
dersenetd,  74  Iowa,  708;  Drake  v.  Kaiser,  7& 
Iowa.  707. 

2.  No  evidence  was  given  on  the  trial  in  the 
district  court  as  to  what  would  be  a  reasonable 
attorney's  fee  to  be  assessed  by  the  court,  and 
no  oertmcate  of  the  trial  judge  as  to  the.  ques- 
tion involved  in  this  appeal  is  presented  for  our 
consideration.  Appellee  insists  that  this  court 
has  no  Jurisdiction  of  the  cause,  for  the  reason 
that  appellant's  abstract  shows  that  he  would 
not  be  entitled  to  an  attorney's  fee  exceeding 
$100  in  amount  The  certificate  of  the  trial 
Judge  is  reqtiired  to  give  this  court  Jurisdiction 
only  when  the  amount  in  controversv,  as  shown 
by  the  pleadings,  does  not  exceed  $100.  Code. 
88178. 

It  has  heen  held  that,  when  the  plaintiff 
waives  his  daim  to  a  part  of  the  amount  be 
sought  to  recover,  the  amount  in  controveray, 
within  the  meaning  of  the  Statute,  is  therebv 
reduced.  Jfevada  v.  Klum,  76  Iowa,  428; 
Cooper  Y.  Wileon,  71  Iowa,  205. 

In  such  cases  the  waiver  has  the  effect  to  so 
far  modify  the  pleadings  as  to  prevent  a  re- 
coverv  for  the  amount  waived.  To  defeat  tbe 
Juriaaiction  of  this  court,  it  must  affirmatively 
appear  that  the  case  falls  within  the  limitation 
fixed  by  section  8178.  Henkle  v.  Keota,  68 
Iowa,  887;  Babeoek  v.  Board  of  BgtuUi$sation, 
05  Iowa,  111. 

Tbe  amount  in  controversy,  as  shown  by  the 
pleadings,  constitutes  the  test  of  jurisdiction. 
Bradenherffer  v.  Eigler,  68  Iowa,  800. 

The  controversy  in  this  case,  as  shown  by 
the  pleadings,  related  to  the  existence  of  a  nui- 
sance, and  is  not  within  the  Statute.  Diet. 
Twp,  of  Eden  v.  Independent  Diet,  of  TempU- 
ton,  72  Iowa,  687. 

The  costs  were  incidental  to  the  controversy, 
and  should  have  included  an  attorney's  fee. 
Laws  1886,*  g  1,  chap.  66. 

Costs  are  not  considered  in  ascertaining  the 
controversy  contemplated  by  the  Statute. 
Owrran  ▼.  Excdetor  Coal  Co,  68  Iowa,  96. 

The  appellant,  being  entitled  to  an  attorney's 
fee,  was  aggrieved  by  tbe  refusal  of  the  court 
to  allow  it.  As  a  rule,  this  court  has  appellate- 
Juiisdiction  over  all  Judgments  and  decisioDq. 
of  other  courts  of  record  m  the  State;  and,  this, 
cause  not  ha  vine  been  shown  to  be  an  excep- 
tion to  that  rule,  Jurisdiction  of  it  must  be- 
assumed  to  exist.  'The  fact  that  the  evidence- 
does  not  diow  that  the  amount  in  controversy 


*That  Statute  provided  that  **  If  suooeasful  in  the- 
action  the  plaintiff  shall  be  entitled  to  an  attomey^a 
fee  of  not  less  than  $88.**    [ftop.] 
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Not., 


exceeds  $100  is  immaterial.     Ormtby  y.  Nolan, 
(3»  Iowa,  183. 

8.  It  was  said  in  Campbell  ▼.  Manderaeheid, 
•supra,  that,  in  flzing  the  amount  to  be  allowed 
as  an  attorney's  fee,  the  court  was  permitted 
to  act  upon  its  own  judgment,  in  connection 
with  the  record  in  the  case.  In  this  case,  in 
the  absence  of  evidence,  we  must  be  guided  in 
estimating  the  value  of  the  attorney's  services 
by  the  amount  of  labor  he  performed,  as  indi- 
cated by  the  record.    That  discloses  the  filing 


of  the  petition,  and  the  trial,  on  which  the  onlj 
evidence  offered  was  a  part  of  an  answer  filed 
by  defendant,  which  had  been  supereeded  by 
the  filing  of  an  amended  answer.  A  judgment 
in  a  contested  case  could  hardly  have  been  ob- 
tained with  less  labor.  Therefore  the  attomey't 
fee  for  services  rendered  in  the  courts  below 
will  be  fixed  at  $25. 

StMTMd, 

Petition  for  rehearing  denied  Feb.  13,  188a 


MICHIGAN  SUPREME  COURT. 


Joseph  H.   HOLMAN,  BelaU>r, 

TRUSTEES  OP  SCHOOL  DISTRICT  No. 
6  of  Avon   Township,  Hespts, 


(. 


.Mloh.. 


..) 


A  child  cannot  be  suspended  ftom  a 
eonunon  school  under  a  rule  of  the  sohool 


board  for  failure  to  replaoe  or  pay  for  property 
destroyed  or  damaged  by  mere  careJesBnesB.  Such 
oareleesnesi  does  not  oonstituta  "gross  mtede- 
meanor"  autborizlnir  suspensiOD  within  th* 
meaning  of  How.  Stat.,  a  fiOOB. 

(November  8. 1888.) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel respondents  to  reinstate  relator's  son  as 


Vote,— Common  schools,  rtOes  and  regvksMom  for 
eonduU  and  manoijement  of  pupQs. 

The  rules  oeoessary  for  the  orderly  oonduot  of 
a  school  should  be  promulgated  by  the  board 
whloh  has  special  charge  of  such  schools  (Hodg- 
klns  V.  Bockport,  106  Mass.  476;  Russell  v.  Lynn- 
field,  116  Mass.  866;  Dritt  v.  Snodgrass,  66  Mo.  286; 
Roberts  v.  Boston,  5  Gush.  209;  Spiller  v.  Wobum, 
12  Allen,  128;  Ferrlter  v.  Tyler,  48  Vt.  471;  State  v. 
Burton,  45  Wis.  150);  and  in  the  absence  of  such 
promulgation  by  the  board,  the  teacher  may  adopt 
such  rules  as  are  required  for  the  orderly  conduct 
of  the  school.  Sherman  v.  Charlostown,  8  Cush. 
163;  Kidder  v.  Chellis,  60  N.  H.  478;  Danenhoffer  v. 
State,  60  Ind.  206.  See  McLellan  v.  St.  Louis  Public 
Schools,  15  Mo.  App.  86S;  Ellis  v.  North  Carolina 
Deaf,  D.  &  B.  InsL  68  N.  C.  427. 

A  rule  which  provides  that  any  pupil  absent  six 
half  days  In  four  consecutive  weeks  without  sat- 
isfactory excuse  shall  be  suspended  from  school 
is  a  reasonable  rule.  King  v.  Jefferson  City  School 
Board,  71  Mo.  628. 

Truancy,  though  an  act  committed  out  of  school, 
yet  being  subveraive  of  the  good  order  and  dis- 
cipline of  the  school,  may  subject  the  offender  to 
suspension  or  expulsion.  Desldns  v.  Gk)se,  85  Mo. 
485, 66  Am.  Bep.  887. 

A  rule  prescribed  by  a  board  of  education,  that  a 
pupil  failing  to  come  prepared  with  a  required  ex- 
ercise or  with  a  reasonable  excuse,  shall  be  sus- 
pended, is  a  reasonable  rule,  such  as  the  board  has 
authority  to  adopt;  and  when  a  teacher,  in  a  prop- 
er case,  enforces  the  rule  by  suspending  a  pupil, 
neither  teacher  nor  board  is  liable  in  damages. 
Sewell  V.  Board  of  Education,  20  Ohio  St.  80. 

Any  rule  or  regulation  which  has  for  its  object 
anything  outside  of  the  instniotlon  of  the  pupil— 
the  order  requisite  for  instruction— is  beyond  the 
province  of  the  board  of  education  to  adopt.  State 
▼.  Fond  Du  Lao  Board  of  Education,  68  Wis.  234, 58 
Am.  Bep.  284. 

A  rule  requiring  pupils  of  a  public  sohool  to  pay 
for  school  property  which  they  may  wantonly  and 
oareiessly  break  or  destroy  is  not  a  reasonable  rule, 
and  its  enforcement  by  chastisement  of  the  pupU 
is  unjustifiable.  State  v.  VanderbUt,  U6  Ind.  U,  16 
West.  Rep.  540. 

A  teacher  may  make  reasonable  rules  concerning 
matters  not  provided  for  by  the  director's  rules, 
and  so  may  forbid  scholars  from  quarreling  and 
swearing  on  the  way  home,  and  punish  for  the  in- 
6  L.  R.  A. 


fraction  of  the  rule.   Desklns  v.  Gose,  85  Mo.  485, 
55  Am.  Rep.  887. 

Whether  the  rules  made  by  a  sohool  teacher  for 
the  government  of  his  pupils  are  reasonable  Is 
ultimately  a  matter  for  the  courts.  State  ▼.  Van- 
derbilt,U6Ind.ll. 

Right  of  Uacher  to  enforce  discipline. 

A  teacher  is  an  executive  officer  of  the  schooJ  d^ 
partment  of  the  government,  and  as  such  must  eiw 
force  order  and  decorum  in  his  sohool.  Huae  v. 
LoweU,  10  Allen,  15a 

For  aets  done  in  pursuance  of  his  power  and  an- 
thority  he  is  not  to  be  held  responsible  either  civilly 
or  criminally  unless  he  acts  maliciously.  Cooper  v. 
Mc  Junkln,  4  Ind.  200;  Stevens  v.  Fassett,  27  Me.  290; 
State  V.  Stalcup,  2  Ired.  L.  52;  State  v.  Alford,  68 
N.  C.  823:  McCormiok  v.  Burt.  06  HI.  266;  Spear  v. 
Cummings,  28  Pick.  224,  84  Am.  Dec  58;  Jenklna  ▼. 
Waldron,  11  Johns.  114;  Schoettgen  v.  Wilson,  tf 
Mo.  258;  Stewart  v.  Southard,  17  Ohio,  402;  Roe  v. 
Doming,  21  Obio  St.  666;  Mills  v.  Brooklyn,  32  N. 
Y.  480;  Hines  v.  Lockport,  60  N.  Y.  816;  Jordan  v. 
Hanson,  40  N.  H.  180;  Gregory  v.  Brooks,  87  Conn. 
865:  Morgan  v.  Dudley,  18  &  Mon.  088. 68  Am.  Dec 
785. 

In  the  infliction  of  punishment  the  school  teacher 
is  not  liable  for  errors  of  opinion  or  mistakes  of 
Judgment,  provided  he  is  governed  by  an  honess 
purpose  to  promote  by  the  discipline  employed  ti»e 
highest  welfare  of  the  school  and  the  best  interesu 
of  the  pupils.    Com.  v.  Bandall,  4  Gray,  81 

If  public  officers  err  in  the  discharge  of  their  duty 
in  good  fBlth,  they  are  not  liable.  Donahoe  v. 
Richards,  88  Mc  878. 

A  school  msster  is  not  relieved  from  liability  in 
damages  for  the  punishment  of  a  pupil,  whlidi  is 
clearly  excessive  and  unnecessary,  by  the  fSot  that 
he  acted  in  good  faith  and  without  malice,  honest- 
ly thinking  that  the  punishment  was  necessary 
both  for  I  the  discipline  of  the  school  and  the  wel- 
fare of  the  scholar.    Lander  v.  Seaver,  88  Vt.  114. 

To  render  a  teacher  liable  to  criminal  prosecu- 
tion for  chastising  a  scholar,  the  olreumstancca 
must  show  strong  reason  to  believe  that  he  had 
been  actuated  by  bad  and  malevolent  moti  reR,uslug 
his  legal  authority  for  the  gratification  of  a  mind 
bent  on  mischief  .  Com.  v.  Seed,.  5  Pa.  L.  J.  la. 
Bioht  of  teacher  to  ehaetiee  papfl. 

A  sohool  teacher.  In  regard  to  a  papa  Intrusted  to 
his  care  by  a  narent  or  guardian,  stands  in  loos 
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a  pupil  in  the  public  school.  On  hearing  of 
rule  to  show  cause  why  writ  should  not  issue. 
Judgm^tfoT  relator. 

The  facts  appear  in  the  opinion. 

Mr,  Joseph  H.  Holman*  relator,  in  pro- 
jtria  persona. 

Mr.  Levi  T.  Griflin  for  respondents. 

Mor  set  J* ,  delivered  the  opinion  of  the  court : 
Hearing  on  order  to  show  cause  why  Joseph 
J.  Hoi  man,  a  son  of  the  relator^  of  the  age  of 
ten  years,  should  not  be  reinstated  in  the 
schools  of  the  above-named  district,  from 
which  he  had  been  suspended.  The  return  of 
the  respondents  shows  that  among  the  rules 
•adoptea  for  the  management  and  government 
of  the  schools  in  said  district  is  the  following: 
* 'Pupils  who  shall,  in  any  way,  deface  or  in- 
jure the  school  building,  outhouses,  furniture, 
maps  or  anything  else  belonging  to  the  school, 
«ball  be  suspend^  from  school  until  full  satis- 
faction is  made."  The  power  of  suspension  is 
vested  in  the  teachers  of  the  respective  depart- 
ments, but  in  this  particular  case  the  suspen- 
sion by  the  teacher   was  approved  and  con- 


firmed by  the  school  board.  The  relator  in  his 
petition  alleged  that  the  boy  was  suspended  for 
the  reason  that  he  had  accidentally  broken  a 
window,  and  had  not  replaced  it.  That  he  ap- 
plied to  Julia  Mason,the  teacher  who  suspended 
bis  fon,  and  requested  her  to  reinstate  him,  but 
she  refused,  and  he  then  applied  to  the  trustees, 
a  majority  of  whom  also  retused  to  receive  the 
boy  back  into  school.  The  respondents  show 
that  on  the  1st  day  of  October,  1889,  the  pupil 
"  negligently  and  carelessly  broke  a  window 
pane  in  said  school  building,  the  size  of  which 
was  fourteen  bv  forty  inches,  and  that  the  ac- 
tual cost  of  replacing  it  would  be  the  sum  of 
$1."  After  the  bretudne  of  the  window  pane, 
the  teacher  reauested  Uie  boy  to  notify  his 
father  that  the  oroken  pane  must  be  replaced. 
That  the  next  day  his  father,  the  relator,  sent 
word  by  his  son  to  the  teacher  that  if  she  want- 
ed to  know  about  the  window  pane  to  call  and 
see  him.  The  teacher  again  sent  word  to  rela- 
tor that  the  glass  be  replaced  or  paid  for,  and 
received  word  in  return  that  the  pane  would  be 
replaced.  It  was  not,  however,  replaced  or 
paid  for,  and  on  the  7th  of  October,  1889,  the 


axirenfto,  and  can  ezerolae  the  same  authority  as 
the  parent,  and  is  responsible  in  the  same  manner; 
4tnd  the  niles  of  law  which  are  applicable  to  the 
parental  control  are  also  tobe  applied  In  the  school 
teacher.  Com.  v.  Seed,  6  Pa.  L.  J.  78;  State  v. 
Pendergrraas,  2  Dev.  &  B.  Law,  866,  81  Am.  Dec.  41tt; 
«  Bl.  Com.  453;  2  Kent,  Com.  189;  1  Hale,  P.  C.  478. 

The  teacher  of  a  public  school  has  the  rlffht 
moderately  to  chastise  a  pupil  for  tetmUng  to  ren- 
<der  an  excuse  for  absence  from  school  without 
leave.  Danenhofler  ▼.  State,  89  Ind.  296,  86  Am. 
Bep.216. 

The  authority  of  a  teacher  to  chastise  a  pupil  ex- 
tends to  a  pupa  who  has  attained  majority.  By 
voluntarily  attending  school  after  majority  the 
pupa  waives  any  privlleffe,  and  subjects  himself  to 
like  discipline  with  those  who  are  within  the  school 
4i«re.    State  v.  Mizner,  45  Iowa,  248. 

A  teacher  Is  not  authorized  to  inflict  corporal 
punishment  upon  the  ohUd  for  the  purpose  of  com- 
l>clllng  It  to  pursue  a  study  forbidden  by  the  father. 
Morrow  v.  Wood,  26  Wis.  60;  State  v.  Mizner,  60 
Iowa,  145. 

Tbe  chastisement  of  a  scholar  by  a  school  master 
must  not  be  excessive  or  cruel,  but  It  should  be 
reasonably  proportioned  to  the  offense,  and  in  the 
twunds  of  moderation.  Anderson  v.  State,  8  Head, 
466. 

The  reasonable  manner  of  punishment  inflicted 
■Is  a  question  of  fact.  Sheehan  v.  Sturges,  53  Conn. 
481. 

JflMondicct  wA  of  adhooi, 

Thougrh  a  school  master  has  in  general  no  right 
to  punish  a  pupil  for  misconduct  committed  after 
the  diamiflsal  of  school  for  the  day,  and  the  return 
•of  the  pupil  to  his  home,  yet  he  may,  on  the  puplPs 
return  to  school,  punish  him  for  any  misbehavior, 
though  committed  out  of  school,  which  has  a  di- 
rect and  immediate  tendency  to  injure  the  school 
and  to  subvert  the  master's  authority.  Lander  v. 
leaver,  82  Yt.  114. 

If  acts  done  out  of  school  by  pupils  are  detrimen- 
tal to  good  order  and  the  best  interests  of  the 
school,  such  actrf  may  be  forbidden  and  punishment 
may  be  inflicted  on  those  who  conunit  them.  Bur- 
dick  V.  Baboock,  81  Iowa,  682;  Lander  v.  Seaver,  82 
Vt.  114;  Sherman  v.  Charlestown,  8  Cush.  180. 

8u9pen»Um  and  Ofuniaaalofpupa. 
The  teacher  may  be  Justified  in  refusing  to  per- 
mit the  attendance  of  a  pupil  whose  parent  will  not 
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consent  that  he  shall  obey  the  rules  of  the  school 
State  V.  Mizner,  60  Iowa,  145. 

The  teacher  of  a  public  school  has  the  inherent 
power  to  suspend  a  pupU  from  the  privileges  of  the 
school  in  a  proper  case,  unless  he  has  been  deprived 
of  the  power  by  the  affirmative  action  of  the  school 
board  or  board  of  education.  State  v.  Burton,  46 
Wis.  150. 

WhUe  the  board  of  directors  of  a  school  district 
has  power,  under  the  statute,  to  dismiss  a  pupil 
for  gross  immorality,  or  for  persistent  violation  of 
the  regulations  of  the  school,  it  has  not  power  to 
dismiss  or  suspend  for  conduct  short  of  this,— as 
for  acts  done  out  of  sohooL  which,  though  having 
a  tendency  to  incite  ridicule  of  the  directors,  and 
insubordination  in  the  school,  are  not  immoral,  or 
prohibited  by  any  rule  or  regulation.  Murphy  v. 
Directors  of  Independent  District,  80  Iowa,  429. 
Compare  Hodgktns  v.  Bockport,  106  Mass.  476. 

A  pupfl  cannot  be  suspended  from  a  public 
school  for  refusing  to  comply  with  a  regulation 
that  each  pupil  shall  bring  into  the  school  room  a 
stick  of  wood  for  the  Are.  State  v.  Fond  du  Lac 
Education  Board,  68  Wis.  234. 

.  Bjection  from  the  school  room  is  not  necessarily 
an  expulsion  from  the  pcbooL  Peck  v.  Smith,  41 
Conn.  442. 

The  right  to  attend  school  is  not  a  private  right, 
held  by  the  individual  separately  from  the  com- 
munity at  large,  but  a  political  right  held  in  com- 
mon. Accordingly  the  remedy  for  deprivation 
thereof  is,  under  Mass.  Gen.  Stat,  chap.  41, 1 11,  an 
action  against  the  dty  or  town,  and  not  against  the 
school  committee.  Learock  v.  Putnam,  111  Mass. 
499. 

A  child  who  is  excluded  from  a  public  school  in 
a  city  by  a  teacher  acting  without  authority  from 
the  school  committee,  cannot  maintain  an  action 
against  *^he  city,  under  Mass.  Gen.  Stat,  chap.  41, 
a  11,  without  first  appealing  to  the  school  commit- 
tee.   Davis  V.  Boston,  188  Man.  108. 

The  wrongful  exclusion  of  a  pupU  from  the  bene- 
fits of  a  common  sub-district  school  by  a  teacher, 
under  the  direction  of  the  local  directors,  does  not 
defeat  the  right  of  such  teacher  to  his  wages,  duly 
certified  by  the  local  dlrecton.  State  v.  Blaln,  86 
Ohio  St  429. 

The  parent  of  a  child  expelled  from  a  public 
school  cannot  maintain  an  action  against  the  school 
committee  by  whose  orders  it  was  done.  Donaho* 
T.  Richards,  88  Me.  8701 
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teacher  again  sent  word  to  relator  that  tbe  glass 
must  be  paid  for  or  replaced  at  once,  of  she 
would  be  obliged  to  enforce  tbe  rules.  Tbe 
same  day  relator  called  upon  tbe  teacber,  and 
refused  to  replace  or  pay  for  tbe  glass,  and 
threatened  to  prosecute  her  if  she  enforced  tbe 
rules  against  bis  son.  Miss  Mason  thereupon 
consulted  with  the  director,  who  directed  her 
to  issue  an  order  suspending  tbe  boy  from 
school  until  the  glass  was  replaced  or  satisfac- 
tion made  therefor.  The  order  was  issued, 
and  notice  of  the  same  in  writing  served  upon 
tbe  relator,  and  notice  also  given  tbe  board  of 
trustees  of  such  suspension.  October  11, 1889, 
the  board  met,  and  ratified  and  adopted  tbe  ac- 
tion of  tbe  teacher.  Attached  to  the  return  of 
tbe  respondents,  and  made  a  part  of  it,  are  tbe 
aflSdavits  of  two  boys,  one  fourteen  and  tbe 
other  twelve  years  of  age,  eye-witnesses,  set- 
ting out  tbe  circumstances  of  the  breaking  of 
the  window  pane,  and  giving  their  opinion  that 
it  was  carelessly  and  negligently  done. 

We  think  tbe  writ  should  be  granted.  It 
will  be  noticed  that  there  is  no  claim  on  the 
part  of  the  respondents  that  the  breaking  of 
the  window  pane  was  malicious  or  wlUf uL  It 
is  averred  to  have  been  done  carelessly  and 
negligently.  The  rule  of  the  respondents,  as  it 
reras,  is  broad  enough  to  include  any  accident- 
al injury,  and  the  respondents  claim  that  they 
have  the  right  to  enforce  it;  that  it  is  a  reason- 
able and  proper  regulation,  and  is  tbe  same 
rule,  in  substance,  adopted  in  other  public 
schools  in  this  State.  They  also  seek  to  justi- 
fy their  authority  to  enforce  the  rule  under 
section  5069,  How.  Stat.,  which  provides  that 
"  tbe  district  board  shall  have  the  general  care 
of  the  school,  and  shall  make  and  enforce 
suitable  rules  and  regulations  for  its  govern- 
ment and  management,  and  for  the  preserva- 
tion of  the  property  of  the  district  Said  board 
m&Y  authorize  or  order  tbe  suspension  or  ex- 
pulsion from  tbe  school  whenever,  in  its  Judg- 
ment, the  interests  of  the  school  demand,  of 
any  pupil  guilty  of  ffross  misdemeanor  or  per- 
sistent disobedience,  etc. 

Granted  that  **  gross  misdemeanor,"  as  used 
in  this  section,  means  gross  misbehavior  or  mis- 
conduct,  and  not  criminal  conduct,  and  yet  the 
Statute  does  not  confer  the  authority  claimed 


by  the  respondents  in  this  case.  We  think  the- 
defnillon  of  "misdemeanor"  in  this  section  is- 
as  claimed  by  respondents'  counsel  It  means- 
gross  misconduct  or  gross  misbehavior.  It  is- 
not  necessary  that  a  pupil  shall  be  guilty  of  a 
criminal  act  before  he  can  be  suspended  or  ex- 
pelled from  schooL  But  before  he  can  be- 
thus  dealt  with,  he  must  be  guilty  of  some 
willful  or  malicious  act  of  detriment  to  the- 
scbool,  and  tbe  misconduct  must  be  gross. — 
something  more  than,  a  petty  or  trivial  offense 
a^inst  tbe  rules, — or  he  must  be  persistent  in 
his  disobedience  of  the  proper  and  reasonable- 
rules  and  regulations  of  tbe  school.  A  boy  ten 
years  old,  or  even  older,  cannot  be  expelled  or 
suspended  for  a  careless  act,  no  matter  how 
negligent,  if  it  is  not  willful  or  malicious.  The- 
action  taken  in  this  case  might,  to  a  poor  boy,, 
mean  indefinite  suspension.  This  rule  might 
in  a  great  many  cases,  if  enforced,  prevent  the- 
further  attendance  of  pupils  at  the  public- 
schools,  while  we  have  laws  upon  our  statute- 
books  compelling  such  attendance.  It  is  not 
desirable  nor  permissible  that  a  child  may  be- 
exduded  from  the  commou  schools  because,  by 
a  careless  or  negligent  act,  without  malice  or 
willfulness,  it  has  Injured  or  damaged  school* 
property  to  such  an  extent  that  it  is  oeyond  its^ 
power,  or  that  of  its  parent  or  guaraian,  to 
make  compensation  for  it.  This  would  be  the- 
effect  of  tbe  rule,  if  carried  out,  in  many  cases. 
In  the  present  case,  no  doubt,  tbe  father  couldc 
have  replaced  this  glass  without  serious  finan- 
cial detriment,  and  it  would  have  been  much 
cheaper  for  him  to  have  done  so.  But  he^ 
saw  fit  to  stand  upon  his  rights,  as  he  was- 
privileged  to  do,  and  by  so  doing  test  the- 

gower  and  authority  of  school  boaras  in  this- 
tate  to  adopt  and  enforce  such  rules  as  tbe 
one  before  us,  which,  in  other  instances  might 
deprive  poor  children  who  are  careless,  as- 
all  children  are  careless,  of  the  risht  to  a. 
common-school  education,  which  the  laws  and 
policy  of  our  State  have  guaranteed  to  them  so- 
carefully  that  the  parent  b  punished  if  he  neff^ 
lects  or  refuses  to  give  his  children  the  benefit 
of  the  public  schools. 
17ie  torit  tnU  issue  as  pra$fsd. 
Ijongf  «7. ,  did  not  sit;  the  other  Justices  con-^ 
cur  red. 


MISSOURI  SUPREME  COURT. 


Willie  WINTER,  by  His  Next  friend,  D. 
R.  Stevens,  Betpt,, 

KANSAS  OITT  CABLE  R.  CO.,  Appt. 
(....Mo.....> 

1.  It  Is  the  doty  of  those  in  eharge  of  a 
g!rip  eable-cair  mnninsr  on  the  stareets  of  a 


populous  dty  to  be  on  the  lookout  and  to  take- 
all  reasonable  measures  to  avoid  injuries  to  per* 
sons  WHO  maj  be  upon  tbe  street;  and  this  dutj 
is  not  dieoharared  as  a  matter  of  law  by  ringing- 
the  beU  and  seeing  that  the  traok  before  the  oar 
Is  (dear,  without  looking  to.the. right  or  the  left. 

8.  AnobJeetioiithattherelsnoeTideiioe* 

that  the  defendant.  In  an  action  to  recover  dam- 
ages fbr  personal  Injuries  alleged  to  have  beei» 


Non.— I>ama0M/or4nfurv  by  neffiioence;  sutthy 
Wonu 

tnien  an  Infant  sues  for  his  own  benefit  for  per- 
sonal injuries  Inflicted  upon  him,  the  application 
of  the  doctrine  of  contributory  negligence  depends 
upon  his  capability  of  exercising  Judgment  and 
discretion.  If  he  is  of  such  tender  years  that  he  is 
oondnslvely  presumed  Incapable  of  Judgment  and 
«L  R.A. 


discretion  and  of  owing  a  duty  to  another,  neither 
contributory  negligence  on  his  part  nor  on  that  of 
his  parent  can  be  set  up  to  defeat  the  recovery. 
Pratt  CkMl  ft  Iron  Oo,  v.  Brawley,  88  Ala.  871. 

Infant  not  eha/rgeaHU  wUh  eonUibuiory  neoUotne^ 

A  child  of  tender  years  incapable  of  exercising* 
any  Judgment  or  dlsoretlon  is  not  chargeable  with* 


Bee  also  17  L.  R.  A.  407;  38  L.  R.  A.  633. 
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inflicted  bj  the  neffUfrent  management  of  a  grip 
ear  on  defondant*8  road,  was  operattng  the  road 
at  tbe  time  of  the  aooldent,  will  not  be  consid- 
ered on  appeal,  when  no  such  question  was  raised 
on  the  trial,  and  the  operation  of  the  road  by  de» 
fendant  was  admitted  in  the  answer. 

8*  In  An  aetion  bjr  a  ehlld  to  recover  dam- 
ages for  personal  injuries  allefred  to  have  been 
Inflicted  by  the  neffllgent  manacremeot  of  a  grip- 
car,  tbe  negligence  of  its  mother  In  allowing  it  to 
go  upon  the  public  streets  unattended  by  a  per- 
son of  mature  years  constitutes  no  defense. 

4.  Sneh  actloii  broaarht  by  a  ehlld  who 
was  three  years  old  at  the  time  of  the 
aeddent  wUl  not  be  defeated  by  the  negligence 
of  another  child  ten  years  old,  who  was  the  only 
protector  for  the  injured  child  present,  in  pei> 
mltttng  him  to  get  upon  the  track  in  front  of  a 
moving  car. 

(December  SI,  1880.) 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  Circuit  Court  for  Jackson  (%un1^  in 
favor  of  plaintiff,  in  an  action  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
sulted from  tbe  negligent  management  of  a  car 
on  defendant's  road.    Aprmed. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Me8gr$,  Johnson  A  Imeasfor  appellant. 

M^sn,  Jewell  A  Thompson,  for  respond- 
ent: 

Mere  acts  of  omission  on  the  part  of  the  pa- 


rent, such  as  permitting  tbe  child  to  go  upon 
the  street  alone  or  improperly  attendcd^are  no- 
defense  to  an  action  by  tbe  child  for  injuries* 
negligently  inflicted  upon  it;  negligence  of  a. 
parent  is  only  imputed  to  the  child  when  the- 
parent  is  personally  present  directing  the  move- 
ments of  the  child. 

Boland  v.  Missouri  R  Oo.  86  Mo.  480;  Bob- 
insan  v.  Cone,  22  Yt.  218;  StiUson  v.  Hannibal 
<Ss8t.  J.  A  Oo.  67  Mo.  671;  Bellefoniains  d  L 
R.  Oo.  V.  Snjfder,  18  Ohio  St.  899;  Erie  City 
Pass.  R.  Co.  V.  Schuster,  4  Cent.  Rep.  919.  llS 
Pa.  412;  Battishill  v.  Hump?iref/s,l  West.  Rep. 
806,  64  Micb.  494;  Cooley.  Torts,  p.  680. 

Even  if  the  child's  mother  and  sister  had 
been  negligent  the  jury  must  still  have  found 
for  plaintiff,  since  defendant's  servants,  by  the 
exercise  of  ordinary  care  after  plaintiff's  situa- 
tion was  discovered,  could  have  avoided  the- 
injury  and  could  have  seen  his  danger  in  time 
to  .save  him. 

Donohue  v.  8t.  Louis,  1.  M.  A  8.  R.  Oo.  6 
West.  Rep.  848,  8iWest  Rep.  628,  91  Mo.  868; 
Sumner  v.  Rogers,  7  West  Rep.  289,  90  Mo. 
824;  KeOey  v.  Hannibal  A  St.  J.  R.  Oo.  75  Mo. 
140;  Ouenther  v.  St.  Louis,  1.  M.  d  S.  R.  Co. 
14  West.  Rep.  785.  95  Mo.  295;  Friek  v.  St. 
Louis,K.  O.AN.R  Oo.  76  Mo.  612. 

Black,  J. ,  delivered  the  opinion  of  the  court: 

One  of  the  defendant's  cable-cars  ran  upon 

the  plaintiff,  a  boy  three  years  of  age,  at  the 


contxibatory  neffligenoe  (Chioaflro  City  B.  Oo.  v. 
Robinson  (lU.)  4  L.  R.  A.  126,  note)\  but  where  he 
has  attained  such  an  a«re  as  to  be  capable  of  ezer- 
cIsuiK  judgment  and  discretion,  he  is  held  to  such 
a  degree  of  care  as  might  be  reasonably  expected 
of  one  of  his  age  and  mental  capacity.  Twist  v. 
Winona  ft  St.  P.  R.  Oo.  80  Minn.  164;  Cleveland 
Rolling  Mill  Co.  V.  Corrlgan  (Ohio)  8  L.  R.  A.  88K, 
noU;  Houston  ft  T.  G.  R.  Co.  v.  Boozer,  70  Tex.  680; 
Pratt  Coai  ft  Iron  Oo.  v.  Brawley,  88  Ala.  371;  West- 
em  ft  A.  R.  Co.  V.  Young,  81  Ga.  897;  Kansas  Pao. 
R.  Co.  V.  Whipple,  80  Kan.  581;  Illinois  Cent  R.Co. 
V.  Slater  OU.)  n  N.  B.  Rep.  675. 

The  rigid  rule  in  determining  what  would  be  a 
bar  to  an  action,  on  the  ground  of  contributory 
negligenoe,  would  not  be  applied  to  an  infant;  all 
that  Is  required  is  care  and  prudence  equal  to  its 
capacity.  DulTy  v.  Missouri  Pac  R.  Oo.  8  West. 
Rep.  201, 10  Mo.  App.  880;  Indianapolis,  P.  ft  C.  R. 
Co.  V.  Pitaer,  4  West.  Rep.  256, 100  Ind.  170;  Collins 
V.  South  Boston  Horse  R.  Co.  8  New  Bng.  Rep.  649, 
Itf  Mass.  801;  Chicago  City  R.  Co.  v.  Robinson, 
ffttpro. 

A  cbild,  although  old  enough  to  go  about,  wUl, 
when  very  young,  be  held  incapable  of  contribu- 
tory negligence.  Duffy  v.  Missouri  Paa  R.  Co. 
mnpra. 

A  child  seven  years  of  age  was  treated  as  too 
young  to  be  guilty  of  negligence.  Indianapolis,  P. 
ft  C.  R.  Co.  V.  Pitzer,  7  West  Rep.  401, 100  Ind.  lOL 

The  same  general  principles  govern  in  determin- 
ing whether  the  acts  of  a  child  amount,  as  a  mat- 
ter of  law,  to  contributory  negligence,  as  in  the 
case  of  adult8,although  the  degrees  of  care  required 
are  different  Collins  v.  South  Boston  Horse  R.  Co. 
2  New  Bng.  Rep.  649, 142  Mass.  801;  Cleveland  RolUng 
MiU  Co.  V.  Corrltran  (Ohio)  8  L.  R.  A.  886,  not«. 

A  boy  six  yean  old  ordered  to  keep  away  from 
a  ditch  across  which  he  with  others  was  Jumping, 
allowing  stuff  to  fall  down,  but  who  has  no  knowl- 
edge, or  was  not  warned,  of  any  danger  from  gasi 
Is  not  guilty  of  contributory  negligence  by  remain- 
ing there,  such  as  will  prevent  his  recovery  for  in- 
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Juries  received  by  an  explosion  of  gas.  Rummele 
V.  Allegheny  Heating  Oo.  (Pa.)  16  AtL  Rep.  78. 

The  caution  required  byjia  boy  riding  on  a  rail- 
road train  is  according  to  the  maturity  and  capac* 
ity  of  the  child,  to  be  determined  in  each  case  by 
the  ftusts  and  circumstances;  and  the^degree  of  dis- 
cretion in  avoiding  danger  depends  upon  the  age 
and  knowledge  of  the  child.  Bdiff  v.  Wabash,  St 
L.  ft  P.  a  Oo.  7  West  Rep.  462, 64  Mich.  196. 

The  same  degree  of  prudence  cannot  be  expected 
of  children  as  of  grown  persons.  Hence,  evidence 
that  the  intestate,  who  was  a  child  of  seven  years, 
being  frightened  by  cattle,  sought  ref usre  upon  a 
railroad  trestle  to  make  her  escape,  may  rebut  a 
charge  of  contributory  negligence.  Caasida  v» 
Oregon  R.  ft  Nav.  Oo.  14  Or.  66L 

The  tacts  that  a  five-year  old  dbfld  was  upon  a 
crowded  public  street  about  to  cross  It,  and  waited 
for  one  train  to  pass  the  crosswalk  on  which  she 
was;  and  that,  for  the  purpose  of  Grossing,  she 
passed  to  the  rear  of  the  train,  which  was  stopping 
and  prevented  plaintiff  from  seeing  a  train  coming 
behind  such  oars,  and  by  which  she  >as  struck^ 
show  no  negligence  on  her  part  Whether  or  not 
the  mother  of  such  child  was  guilty  of  negligence' 
in  permitting  tbe  child  to  be  at  large  to  immaterial* 
in  such  action.  Cununing  v.  Brooklyn  City  R.  Co» 
6  Cent  Rep.  804, 104  N.  Y.  660. 

In  an  action  for  an  injury  to  a  child  while  get» 
ting  off  ftom  a  street  car,  the  question  whether  the 
ohild^  mother  was  exercising  due  care  for  the 
safety  of  the  child  is  immaterial,  where  the  child 
himself  was  using  all  the  care  which  the  occasion 
required.  Chicago  City  R.  Oo.  v.  JEtobinson,  4  L.  R. 
A.  126, 127  111.  0. 

The  right  of  a  child  to  go  or  to  be  upon  tbe  street 
is  in  no  way  dependent  upon  the  occupation  or 
pecuniary  condition  of  its  parents.  Indianapolis 
V.  Emmebnan,  6  West  Rep.  566, 108  Ind.  580. 

It  is  not  sufficient  to  defeat  a  recovery  for  an  in- 
Jury  to  a  child  noi»  tii</iirto,  caused  by  defendant's 
negligence,  that  tbe  act  of  the  child  was  one  which 
in  an  adult  would  be  deemed  a  negligent  one,  con- 
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crossing  of  Ninth  Street  and  Grand  Avenue,  in 
the  City  of  Kansas,  crushing  one  of  bis  lees  so 
that  amputation  became  necessary.  Hence 
this  suit  by  his  next  friend  for  damages. 

The  refusal  of  the  court  to  give  defendant's 
instruction,  in  the  nature  of  a  demurrer  to  the 
•evidence,  makes  it  necessary  to  set  out  the  sub- 
stance of  the  evidence  on  the  one  side  and  the 
-other.  Ninth  Street  runs  east  and  west,  and 
Orand  Avenue  north  and  south.  The  train  of 
•cars  was  going  east  on  Ninth  Street,  and  thence 
around  the  curve,  at  the  crossing  of  the  two 
streets,  and  north  on  Grand  Avenue.  The  ac- 
cident occurred  just  as  the  front  or  grip  car 
fxassed  around  and  cleared  the  curve.  The  car, 
in  approaching  the  curve,  ascended  a  grade, 
but  the  surface  of  the  streets  at  the  crossing 
could  be  seen  by  the  gripman  for  one  hundred 
or  more  feet  before  he  reached  it.  There  were 
no  obstructions  on  the  streets.  The  grip  car 
was  open  at  both  ends,  but  closed  at  the  sides 
for  a  space  of  about  two  feet  from  the  floor, 
«ad  above  that  there  were  glass  windows.  The 
^pman's  position  placed  nim  in  the  middle  of 
the  car. 

The  boy  and  his  sister,  ten  years  of  age,  went 


to  a  building,  about  a  block  distant  from  the 
crossing,  by  permission  of  their  .niotber,  u> 
gather  Kindling  wood.  She  lived  doae  to  the 
same  place,  and  says  she  let  them  go  because 
she  was  not  able  to  buy  kindling.  The  chil- 
dren crossed  over  the  tracks  from  the  south  to 
the  north  side  of  Ninth  Street,  and  thence  went 
east  on  the  sidewalk  to  Grand  Avenue,  and 
thence  eastward  across  that  street  towards  their 
home.  The  car  ran  against  the  boy  at  a  potni 
about  thirty-five  or  thirty-seven  feet  east  of  the 
west  curb  of  Grand  Avenue. 

Of  two  witnesses,  who  were  nearly  a  block 
distant,  one  of  them  testified:  "When  I  first 
saw  the  boy  he  was  three  or  four  feet  from  the 
lamp-post  at  the  northwest  comer  of  the  streets. 
He  ran  straight  from  that  point  untU  the  car 
hit  him.  It  did  not  seem  to  last  longer  than 
the  snap  of  the  finger."  The  other  witness 
says:  "The  boy  was  trying  to  croes  the  streeL 
There  was  a  little  girl  ahead  of  hioL  The  last 
I  saw  of  her  she  was  going." 

Mr.  Vincent.who  was  twenty  or  thirtyf eet  dis- 
tant, says  he  first  saw  the  boy  when  near  the  west 
track;  that  he  heard  someone  having  a  diDd's 
voice  call,  but  did  not  see  the  little  girl  until  af 


tributinff  to  the  injury.  There  must  be  also  oon- 
curriDg  neffligenoe  on  the  part  of  the  parents  or 
guardian.  Kubz  v.  Troy,  6  Gent.  Bep.  408,  104  N. 
Y.844.  • 

The  fact  that  children  were  at  play  on  the  street 
will  not  relieve  the  dty  from  liability  for  death 
•caused  by  its  neglect  to  repair  streets.  Chicago  v. 
Keefe,  1  West.  Rep.  864,  U4  111.  222. 

It  is  not  negligence  per  te  to  permit  children  to 
play  in  the  street.  Kunz  v.  Troy,  6  Gent.  Rep.  408, 
104N.Y.  844. 

It  is  not,  as  a  matter  of  Law,  negligence  for  pa- 
rents to  permit  a  child  four  and  a  half  years  old  to 
play  on  a  city  sidewalk  unattended.  Birkett  v, 
Knickerbocker  Ice  Co.  13  Cent.  Rep.  421, 110  N.  Y. 
4i04. 

Allowing  a  child  four  years  old  to  go  upon  the 
-streets  unaccompanied  is  not  such  negligence  as 
will  bar  a  recovery.  Stafford  v.  Bubens,  1  West 
Bep.  641, 115  III.  196. 

A  parent  having  no  knowledge  of  the  presence 
or  probability  of  danger  is  not  guilty  of  negligence 
in  permitting  a  child  five  years  of  age  to  pass  be- 
yond the  dooryard  Into  the  street  without  an  at- 
tendant. Indianapolis  v.  Bmmelman,  6  West  Bep. 
«66,  106  Ind.  680. 

Where  the  deceased  child,  about  three  and  a  half 
years  old,  was  accompanied  by  a  brother  seven  or 
-eight  years  old,  it  is  not  such  negligence  on  the 
f>art  of  the  parents  as  will  bar  a  recovery.  Stafford 
V.  Rubens,  1  West.  Bep.  640. 115  HI.  196. 

A  mother  allowed  a  child  to  go  out  to  play  on  the 
sidewalk  In  company  with  her  brother,  a  child  of 
six  years.  While  attempting  to  cross  the  street 
alone,  the  child  was  injured.  It  was  held  that  it 
could  not  be  said,  as  a  matter  of  law,  that  the 
mother  was  negligent  by  letting  the  child  thus  go 
Into  the  street  Birkett  v.  Knickerbocker  Ice  Co. 
41  Hun,  404. 

Proof  that  a  child  four  or  five  years  old  walked 
Into  the  back  room  while  his  mother  was  busy,  and 
was  gone  only  a  minute  or  two,  when  she  ran  to 
the  door  and  found  that  he  had  been  injured  by  a 
horse  in  the  street,  does  not  show  negligence  on 
her  part,  as  a  matter  of  law.  Marsland  v.  Murray, 
148  Mass.  9L 

Infant,  when  charoedble  vfith  negVoenee, 
Conduct  of  one  too  young  and  inexperienced  to 
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appreciate  the  danger  to  which  he  is  exposed,  which 
would  be  negligence  in  one  aware  of  the  danger, 
may  not  be  negligence  in  the  infant  Bat  if  ilie 
Jury  find  that  ho  was  aware  of  the  danger^  any 
negligence  on  his  part  which  contributed  directly 
to  his  own  injury  will  defeat  his  action.  Dowllng 
V.  Allen,  6  West  Bep.  872, 88  Mo.  283. 

A  boy  twelve  years  of  age  living  in  the  Imni^ 
diate  vicinity  of  railroad  trains,  and  accustomed  to 
them,  must  be  presumed  to  have  known  the  great 
peril  and  danger  of  riding  in  front  of  an  engine. 
Ecllfl  V.  Wabash,  St  L.  *  P.  B.  Oo.  7  West  Bep.  482, 
64  Mich.  196. 

A  boy  eleven  years  old  is  not  of  such  tender 
years  as  not  to  be  chargeable  with  negUgenoe  id 
playing  and  lounging  upon  the  right  of  way  and 
track  of  a  railroad.  Masser  v.  Chicago,  B.  L  &  P. 
B.  Co.  68  Iowa,  602. 

A  ten-year-old  boy  of  average  intelligence,  hav- 
ing a  general  knowledge  of  the  structure  and  ope> 
ration  of  a  railway  turntable,  having  been  liabitu- 
ally  warned  by  his  father  not  to  play  upon  it  as  it 
was  dangerous,  and  knowing  that  the  railway  com- 
pany prohibited  children  from  playing  upon  it  is 
guilty  of  contributory  negligence  where  he  en- 
gages with  other  boys  in  swinging  upon  it  while  ic 
motion,  whereby  he  is  injured,  although  he  might 
not  have  been  of  sufficient  age  and  discretion  to 
understand  the  full  extent  and  dang^  to  which 
his  conduct  exposed  him.  Twist  v. Winona  ft  St  P. 
B.  Co.  89  Minn.  164. 

Where  a  boy  seven  years  of  age,  considered 
competent  by  his  parents  to  go  to  school  and  upoD 
errands  alone,  attempted  to  run  across  the  track 
in  front  of  a  train  approaching  a  crossing  over 
which  he  had  often  gone,— it  was  held  there  could 
be  no  recovery.  Indianapolis.  P.  ft  GL  K.  Co.  r. 
Pitzer,  7  West  Bep.  402, 109  Ind.  191. 

Where  boys  climbed  into  a  box-car  left  with  opeo 
doors,  while  a  train  was  being  made  up,  and.  being 
frightened  by  the  starting  of  the  car,  one  of  them 
was  pushed  by  another  out  of  the  car  and  injured, 
and  the  trainmen  had  no  knowledge  that  the  hoyi 
were  in  the  car,  the  company  is  not  liable.  Curley 
V.  Missouri  Pac  B.  Co.  (Mo.)  10  S.  W.  Bep.  SOa. 

Where  a  child  suffers  injuries  through  another*! 
negligence,  the  contributory  negUgence  or  wrong- 
ful act  of  hia  parent  is  not  Imputable  to  him.  Wf  • 
more  v.  Mahaska  Co.  poit  M6» 
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ter  the  car  struck  the  t)oy.  This  witness,  and  an- 
other person  who  wiis  in  the  car,  and  saw  the 
boy  when  within  two  feet  of  the  car,  say  he 
-was  toddling  along,  about  as  a  boy  of  his  age 
would  move.  Other  evidence  shows  that  the 
^pman  was  looking  to  the  front;  that  his  at- 
tention was  called  to  the  presence  of  the  boy, 
but  too  late  to  enable  him  to  stop  the  car  m 
time  to  avoid  the  injury. 

Mr.  Davis  testified  for  the  defendant:  ''I 
was  on  the  north  side  of  the  grip-car,  about 
three  seats  from  the  front.  I  saw  the  girl  and 
boy  starting  over  the  crossing.  Just  as  we 
«wung  up  on  top  of  the  hiU  the  girl  stopped, 
■and  turned  her  head  and  looked  at  us.  As  the 
grip  car  came  around  the  curve,  she  ran  back 
screaming,  and  threw  up  her  hands,  leaving 
the  child  by  himself.  He  went  in  front  of  the 
train.  At  the  time  the  girl  turned  and  ran 
back  she  was  three  or  four  feet  from  the  track. 
The  gripman  then  had  no  time  to  stop  the  car. 
I  first  saw  the  child  when  about  one  step  from 
the  sidewalk.  He  had  a  pail  or  little  bundle  in 
iiis  hand.*' 

The  gripman  testified :  "I  saw  the  child  Just 
MS  I  was  about  to  strike  it  It  was  not  more 
than  a  foot  from  the  car.  I  stopped  the  car 
within  about  six  feet  after  I  saw  the  child." 
On  cross-examination  he  says:  "When  I  first 
saw  the  child  it  was  at  the  lamp  post  on  the 
sidewalk.  There  was  a  young  lady  close  to 
him, — a  rod  from  him.  Saw  no  children  near 
the  boy.  I  did  not  see  any  little  girl.  I  Just 
looked  out  and  noticed  everything  was  clear, 
Mnd  went  on.  I  did  not  look  any  more.  The 
first  I  knew  the  child  got  across,  and  was 
struck." 

Q.  These  grip-cars  have  closed  windows  all 
around? 

A.  Yes,  sir. 

Q.  Standing  at  the  grip,  you  could  see  this 
place,  between  the  lamp-post  and  where  the 
hoy  was  hurt? 

A.  Yes,  sir. 

Q.  If  you  had  been  looking? 

A.  You  could  see  a  part  of  the  way  there; 
jrou  could  see  it  all  by  stooping  down. 

If  the  defendant's  liability  in  this  case  is  lim- 
ited to  want  of  care  on  the  part  of  its  servants 
-after  they  saw  the  boy  in  a  dangerous  situation, 
then  the  plaintiiS  failed  to  make  out  a  prima 
facie  case.  The  evidence  is  all  to  the  effect 
that  the  gripman  used  all  the  means  at  his  com- 
mand to  avoid  the  calamity  after  he  knew  the 
hoy  was  in  danger.  But  the  principle  of  law 
Just  stated  does  not  control  this  case.  The  de- 
fendant is  operating  dangerous  machinery,  at 
:tL  rapid  speed,  on  and  along  the  public  streets 
of  the  city,  and  must  know,  and  in  law  is  bound 
to  know,  that  men,  women  and  children  have 
an  equal  right  to  the  use  of  the  highway,  and 
will  be  upon  it.  It  is  the  duty  of  the  cTefend- 
ant's  servants  to  be  on  the  lookout,  and  to  take 
all  reasonable  measures  to  avoid  injuries  to  per- 
sons who  may  be  upon  the  street.  The  duty 
to  be  on  the  watch  is  no  more  than  ordinary 
<are  under  such  circumstances.  The  care  to 
be  used,  to  be  ordinary  care,  must  depend  upon 
the  surrounding  circumstances.  Kow  the  evi- 
<ience  of  the  gnpman  tends  to  show  that  when 
he  came  to  the  crossing  he  rang  his  bell,  looked 
out  and  saw  the  way  was  clear,  and  then  went 
on  around  the  curve,  neither  looking  to  the, 
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riffht  nor  left.  There  is  other  evidence  to  the 
enect  that  the  boy  toddled  along  for  a  distance 
of  at  least  thirty-five  feet  on  the  street,  and  in 
the  direction  ot  the  approacbin?  car,  after  the 
gripman  saw  him  on  the  sidewtuk,  and  the  car 
must  have  traveled  a  much  nreater  distance. 
Other  persons  saw  the  boy  and  girl  when  they 
started  across  the  street  in  front  of  the  ap- 
proachinjB^  car.  Had  the  gripman  cast  an  eya 
to  the  left  when  he  reached  the  curve,  or  while 
passing  it,  he  would  doubtless  have  discovered 
these  children  in  time  to  have  avoided  the  in- 
Jury.  He  says  he  stopped  the  train  in  a  space 
of  six  feet  after  the  grip-car  had  passed  the 
curve;  and,  if  that  be  so,  then  there  is  reason 
to  believe  that  the  evidence  of  another  witness 
to  the  effect  that  it  could  have  been  stopped 
on  the  curve  in  a  space  of  four  feet  is  true. 
But,  assuming  that  both  estimates  should  be 
doubled  to  approach  accuracy,  still  the  jury 
might  well  have  foimd,  as  they  did,  by  their 
answers  to  interrogatories,  that  the  gripman 
could,  by  the  exercise  of  ordinary  care,  have 
seen  the  plaintiff  in  time  to  have  stopped  the 
train  before  plaintiff  was  injured. 

It  was  admitted  on  the  trial  that  this  accident 
happened  on  one  of  the  principal  traveled 
streets  in  the  city.  If  we  say  the  jury  should 
have  been  directed  to  find  for  defendant,  then 
we  must  hold,  as  a  matter  of  law,  that  it  was 
sufficient  care  on  the  part  of  the  nipman,  when 
approaching  the  curve,  to  ring  his  bell,  see  that 
the  track  before  him  was  clear,  and  go  ahead 
without  thereafter  looking  to  the  right  or  left. 
This  we  are  not  prepared  to  do.  The  question 
of  negligence  in  this  case  was  one  of  fact,  and 
our  duty  is  performed  when  we  see  that  there 
is  sufficient  evidence  to  suptport  the  verdict,  so 
far  as  the  demurrer  to  the  evidence  is  concerned. 
If  the  child  ran  in  front  of  the  car,  and  the 
gripman  was  free  from  negligence,  then  there 
ought  to  be  no  recovery.  This  proposition  was 
pliu^  before  the  juiy  in  very  clear  terms  by 
an  instruction,  ^ven  at  the  request  of  the  de- 
fendant, wherem  it  is  said  that  before  the 
plaintiff  can  recover  he  must  prove  that  he  was 
injured  in  direct  consequence  of  the  negligence 
or  carelessness  of  the  person  in  charge  of  the 
defendant's  car. 

But  it  is  said  there  is  no  evidence  that  the  de- 
fendant was  operating  the  road  at  the  time  of 
the  accident,  and  that  some  of  the  instructions 
are  bad  because  they  assume  that  it  was  the  de- 
fendant's car  which  ran  over  the  plaintiff.  No 
such  question  was  mooted  in  the  trial  court. 
Besides,  it  may  be  inferred  from  the  evidence 
of  the  brakeman  and  superintendent  that  de- 
fendant was  operating  the  road.  But,  aside 
from  all  this,  the  answer  sa)'s  the  plaintiff's 
mother  contributed  to  the  injury  by  placing 
him  in  charge  of  a  careless  person,  who  allowed 
plaintiff  "to  ^t  in  front  of  defendant's  cars 
suddenly,  while  they  were  in  motion,  so  that 
the  injury  suffered  by  plaintiff  was  inevitable." 

The  ownership  of  the  car  and  operation  of 
the  road  by  defendant  are  admitted  facts  in  the 
case.  We  fail  to  discover  any  merit  in  either 
of  these  objections. 

The  court,  at  the  reouest  of  the  plaintiff, 
gave  this  instruction:  "(B)  The  court  instructs 
the  jury,  as  a  matter  of  law,  that  negligence  on 
the  part  of  the  little  girl  who  was  with  the 
child  injured,  or  near  him  at  the  time  of  said 


640 


MI860CBT  Supreme  Coxtbt. 


DEO.. 


Injury,  cannot  affect  the  question  of  the  right 
of  plaintiiS  to  recover  in  thw  case;"  but  refused 
to  give  the  following  instruction  asked  by  the 
de^ndant:  "(2)  If  the  plaintiff's  mother  and 
natural  guardian  permitted  plaintiff  to  go  on  or 
near  the  tracks  of  defendant,  alone,  or  in  charge 
of  a  careless  or  incompetent  person,  and  the 
carelessness  and  incompetency  of  such  person 
contributed  directly  to  plaintiff's  injury,  then 
the  finding  will  be  for  the  defendant." 

Bartfield  v.  Boper,  31  Wend.  615,  is  cited  to 
show  that  the  court  erred  in  its  ruling  on  both 
of  these  instructions.  The  substance  of  the 
doctrine  there  asserted  is  that  where  a  child  of 
such  tender  years  as  not  to  possess  the  discre- 
tion to  avoid  danger  is  permitted  bi^  its  parents 
or  guardian  to  be  in  the  public  highway,  the 
negligence  of  the  parent  or  guardian  will  de- 
feat a  recovery  in  a  suit  by  the  child.  This 
doctrine  has  been  followed  in  some  of  the 
States.  It  is  sometimes  placed  on  the  eround 
that  the  parent  is  the  agent  of  the  child,  and 
other  cases  place  it  on  the  ground  of  identity 
between  the  parent  and  child.  It  probably 
stands  as  well  on  no  ground  at  all  as  it  does  on 
either  of  them.  The  whole  doctrine  has  been 
severely  criticised  by  some  of  our  best  text- 
writers  and  denied  by  many  courts. 

This  court  more  than  twenty  years  ago  repu- 
diated the  doctrine  in  the  case  of  Boland  v. 
Misiouri  R,  Co.  86  Mo.  485.  Says  Wagner.  /., 
for  the  court:  "Whilst  the  decision  in  Bartfield 
▼.  Bifper  may  be  supported  by  the  facts  in  the 
case  as  failing  to  show  such  negligence  as  would 
fix  liability  on  the  defendants,  the  reasoning  of 
the  learned  judge  on  infantile  responsibility  is 
certainly  harsh  and  repugnant  to  Justice." 
The  court  then  gives  its  adnerence  to  the  con- 
trary doctrine,  asserted  in  the  leading  case  of 
Emnwn  ▼.  Cone,  22  Vt.  213. 

This  is  a  suit  by  the  child  itself,  and  the 
negligence  of  the  mother,  if  any  there  was,  in 
allowing  it  to  go  upon  the  public  streets,  un- 
attended by  a  person  of  mature  years,  consti- 
tutes no  defense  whatever  to  this  action.  In 
support  of  this  conclusion,  and  the  former  rul- 
ing of  this  court,  it  is  sufficient  to  cite  1 
Shearm.  &  Redf.  Neg.  4th  ed.  g  78;  Beach, 
Contrib.  Neg.  §  48;  Erie  City  Pase.  R,  Co.  v. 
Schuster,  4  Cent.  Rep.  919, 118  Pa.  412;  Belle- 
fontaine  d  I.  R  Co.  ▼.  8nyder,  18  Ohio  St. 
899. 

Even  in  the  case  of  a  suit  by  the  parent, 
all  the  circumstances  are  to  be  taken  into  ac- 
count; and  if  the  parent  took  as  much  care  of 
the  child  as  reasonably  prudent  persons  of  the 
same  class,  and  in  the  same  situation  in  life, 
ordinarily  do,  then  the  parent  is  not  to  be  held 

guilty  of  such  negligence  as  will  defeat  his  ae- 
on. 1  Shearm.  &  Redf.  Neg.  4th  ed.  §  72; 
a  Flaherty  v.  Union  R.  Co,  45  Mo.  70;  Friek 
V.  8t,  Louie,  K,  O.  d  N.  R.  Co,  76  Mo.  542. 

The  negligence  of  the  parent  to  defeat  bis  or 
her  action  must  be  the  proximate  CAUse  of  the 
injury.  laaJM  v.  Hannibal  d  8t,  J.  R  Co,  dO 
:Mo.  488. 

Unless  these  principles  of  law  are  adhered 
to,  the  poor  of  the  land  will  be  deprived  of  all 
benefit  of  the  public  schools  in  our  cities,  which 
cannot  be  reached  but  by  passing  over  and  along 
the  public  highways.  But  no  more  need  he 
said  upon  this  subject,  for  this  is  not  a  suit  by 
the  parent  or  guaraian. 
6L.R.A. 


Appellant  contends  that  the  court  erred^ 
under  the  modified  doctrine  stated  in  StiBeom 
V.  Hannibal  dk  8t.  J.  R.  Co,  67  Mo.  673.  There 
the  little  girl,  eight  years  old,  was  in  the  actual 
presence  of  the  father.  She  attempted  to  pass- 
through  a  small  aperture  between  two  car» 
standing  on  a  track,  and  at  a  place  which  waa- 
not  a  public  crossing,  and  was  injured  by  the- 
cars  coming  together.  It  was  held  that  the* 
negligence  of  the  father  should  be  imputed  to 
the  child  in  a  suit  by  the  child,  inasmuch  a» 
the  father  was  present,  and  pointed  out  the- 
place  for  her  to  go  through,  and  she  was  at- 
tempting to  follow  oat  his  directions  when  in- 
jured. Of  the  cases  there  dted  that  of  Holly 
V.  Boston  Oae-Lighi  Co.,  8  Gray,  182,  was  one 


where  the  injury  seems  to  have  been  caused 
'  om  the  negligen 
In  Waite  v.  Jforth  Eastern  R,  Co,,  EL  Bl.  ^ 


from  the  negligent  act  of  the  father. 


El.  (96  Eng.  G.  L.)  728,  the  child  was  in  charge 
of  its  grandmother. 

The  case  of  Ohio' A  M.  R  Ch.  ▼.  BtratUm,  7$ 
ni.  88,  is  a  case  where  the  boy,  ten  years  old,, 
was  traveling  with  his  father.  The  case  con- 
cedes that  the  negligence  of  the  parent  or 
guardian  having  charge  of  a  child  of  tender 
years  would  not  excuse  the  carrier  from  usin^ 
all  the  means  in  its  power  to  prevent  the  in- 
jury, but  relieves  the  carrier  from  liability  for 
the  negligence  of  the  parent  when  the  parent's, 
negligence  is  the  proximate  cause  of  the  injury. 
"  In  that  event,"  says  the  court,  "it  is  not  the 
negligence  of  the  defendant,  but  of  the  party 
having  the  control  of  the  child;  and,  if  any 
liability  attaches  to  dther  par^,  it  must  be  to 
the  latter." 

The  ghrl  in  the  present  case  was  to  some  ex- 
tent the  protector  of  the  little  boy;  but  bhe  wa» 
a  child  only  herself,  and  it  is  both  unreason- 
able and  inhuman  to  say  that  she  filled  the- 
position  of  a  parent  or  guardian.  It  might  aa 
well  be  said  of  twin  chfldren,  out  of  the  siffht 
of  the  mother,  that  each  is  the  responsible 
guardian  for  the  other.  If  the  girl  was  to  some 
extent  negligent,  that  would  not  relieve  the  de- 
fendant from  the  exercise  of  due  care. 

The  StiUeon  Case  does  not  profess  to  disturb- 
the  former  ruling  of  this  court,  and  it  is  believed 
has  never  been  so  regarded.  It  is  at  most  no- 
more  than  an  exception  to  a  general  rule, 
and  must  stand  on  its  own  peculiar  circum- 
stances, and  is  wholly  inap])licable  to  the  pres> 
ent  case.  The  facts  as  in  that  case  stated  would 
indicate  that  the  negligence  of  the  father,  and 
not  of  the  defendant,  was  the  proximate  cause 
of  the  injury.  The  court,  in  a  subsequent 
part  of  the  opinion,  after  stating  that  the  ques- 
tion of  negligence  was  one  for  the  jury,  uses- 
this  language:  "But  there  must  be  some  evi- 
dence on  which  to  base  instructions  to  a  jury. 
After  a  careful  examination  of  the  testimony- 
in  this  case,  aided  by  the  maps  in  the  record^ 
we  have  beien  unable  to  conjecture  in  what  re- 
spect it  is  claimed  that  there  was  negligence  on 
the  part  of  the  defendant.  There  being  no 
negligence  on  the  part  of  the  defendant,  it  was- 
no  more  liable  to  an  infant  than  an  adult;  so 
that,  after  all,  the  father's  negligence  was  the 
proximate  cause  of  the  injury;  and  that  case- 
should  be  regarded  as  standing  on  this  ground 
and  no  other." 

It  follows  from  what  has  been  said  that  the 
court  did  not  err  in  its  ruling  upon  these  two 
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instructioDS.  Ib  other  instructions  asked  by 
the  defendant  the  Jurors  were  told,  in  clear 
terms,  that  before  they  could  find  for  plaintiff 
he  must  prove  that  newas  injured  in  direct 
consequence  of  the  negligence  of  the  person  in 
^charge  of  defendant's  car;  that  if  the  isripman 
was  using  ordinary  care  in  looking  out  and  at- 
tending to  his  business,  but  did  not  see  the 
plaintia  in  time  to  stop  the  car  before  ranninj; 
•over  him,  then  there  was  no  negligence  on  ius 


part;  and  that  ordinsrycare  means  that  d^;ree 
of  care  which  an  ordinarily  prudent  and  care- 
ful person  would  exercise  under  like  circum- 
stances. The  plaintiff's  instruction  is  in  ac- 
cord with  those  f;iven  for  defendant,  and  no 
substantial  objection  is  made  to  them. 

The  Judgment  it  thertfare  c^fflrmed. 

All  concur. 

Motion  for  rehearing  overruled. 
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Richard  PEARCB 
It 

CITY  OP  DENVER,  Appl 
(..  -Colo ) 

1.  Fra45tiomi  of  a  day  will  not  be  reeogp- 
niaed  to  defeat  the  manifest  intention  of  the 
parties  to  a  oontraot. 

"2*  Deedflto  different  pnrohasem  of  land 

separately  sold  on  the  same  day,  at  the  same  pub- 
lic sale  of  town-site  lots  by  a  probate  Judge  as 
trustee,  must  be  held  to  take  effect  at  the  same 
time,  and  be  construed  together  In  detenninlng 
a  conflict  of  title  between  the  purchasers. 
3.  Adeedoflandnamin^aereekasone 
boundary  made  by  a  probate  Judge  as  trustee 
of  town-site  lots  under  Act  of  Congress,  conveys 
only  to  the  bank  of  the  creek,  where  at  the  same 
sale  the  bed  of  the  creek,  which  had  been  sepa- 
rately described  In  the  notice  of  sale,  Is  separate- 
ly sold  and  is  conveyed  the  same  day  to  another 
purchaser. 

(November  flc  1880.) 

APPEAL  hy  defendant  from  a  Judgment 
of  the  District  Court  for  Arapahoe  County 
in  favor  of  plaintiff  in  an  action  to  quiet  title 
to  a  certain  tract  of  land  covered  by  water,  and 
to  enjoin  defendant  from  asserting  any  claim 
thereto.    Becened, 

Commissioner's  opinion. 


Statement  by  Pattison,  0,: 

The  plaintiff  alleges  in  his  complaint,  which 
was  filed  April  2»  1884,  that  he  was  then,  and 
for  a  long  time  had  been,  seised  in  fee  of  a  par- 
cel of  land  situated  in  the  City  of  Denver,  de- 
scribed as  follows:  "All  that  certain  piece  of 
land  lying  between  the  western  line  of  lot  num- 
bered nine  (9}  and  Cherry  Creek  and  the  north- 
em  line  of  Lawrence  Street,  in  the  block  num- 
bered seventv-one  (71),  in  the  east  division  of 
the  Citv  of  Denver,  excepting  a  strip  adjoining 
the  said  lot  9,  in  said  block  71,  which  is  four 
feet  in  width,  fronting  on  Lawrence  Street,  and 
extending  back  of  equal  width  to  tlie  full  depth 
of  said  lot  9." 

He  further  alleged  peaceable  and  undisturbed 
I)ossession  of  the  premises  described,  and  the 
erection  and  occupation  of  valuable  improve- 
ments thereon;  that  defendant  claimed  some 
interest  in  the  premises,  and  had  advertised  to 
sell  the  same.  He  prays  that  he  may  be  ad- 
judged to  be  the  owner  of  said  premises,  and 
that  the  western  boundary  thereof  be  declared 
to  be  "the  thread  of  the  stream  in  Cherry 
Creek,"  and  that  defendant  be  enjoined  from 
asserting  any  right,  title,  interest  or  daim  in 
the  premises,  etc.  The  defendant  denied  each 
and  every  allegation  of  the  complaint  specifi- 
cally, and  alleged  ownership  of  the  premises  in 
fee  simple,  and  the  right  to  the  immediate  pos- 
session thereof.  The  case  was  tried  to  the 
court,  and  resulted  in  a  judgment  in  favor  of 


N0Ta.~T(fne,  eomputotiofi  of. 

Courts  will  alwajTS  adopt  that  construction  In  the 
computation  of  time  which  will  uphold  and  en- 
force, rather  than  destroy,  bona  fide  transactions 
«nd  titles;  and  whenever  It  Is  necesar  ^  to  prevent 
a  forfeiture  or  to  effectuate  the  dear  intention  of 
the  parties,  the  dies  a  quo  will  be  included;  other- 
wise it  will  be  excluded.  Taylor  v.  Brown,  6  Bak. 
:836. 

When  an  act  is  to  be  performed  within  a  given 
-number  of  days  from  a  day  mentioned,  the  rule  is 
to  include  one  of  the  two  days  mentioned,  and  to 
exclude  the  other.  Bt  Senate  Besolutlon,  0  Golo. 
682. 

Dakota  Oode  Giv.  Proc.,  1 8,  providing  that  time 
•hall  he  computed  by  ezcludlnff  the  first  day  and 
Including  the  last,  unless  the  last  is  a  holiday,  only 
establishes  a  rule  as  to  matters  of  practice  in  the 
Territory,  and  has  no  application  to  the  oomputa- 
tion  of  time  during  which  the  title  of  an  Indian 
under  a  patent  from  the  United  States  is  inalien- 
able.  Taylor  v.  Brown,  supra. 

In  the  computation  of  time  upon  service  of  no- 
tice of  trial  in  the  district  court,  the  day  of  service 
18  excluded  and  the  first  day  of  the  term  included. 
State  V.  Weld,  80  Minn.  4SB. 
6  L.  R.  A. 


The  general  rule  Is  that  when  dme  is  to  be  com- 
puted from  a  date  on  which  an  act  is  done,  that 
day  will  be  excluded.  Yogel  v.  State,  6  West  Bep. 
548, 107  Ind.  874. 

The  day  on  which  an  act  Is  done  is  excluded, 
when  computation  is  to  be  made  from  such  an  act 
(Lester  v.  Garland,  IS  Yes.  Jr.  248:  DowUng  v.  Fox- 
all,  1  Ball  &  B.  lOB;  Homan  v.  Liswell,  6  Ck>w.  660; 
Portland  Bank  v.  Mahie  Bank,  11  Mass.  204;  Bigelow 
V.  Wlllson,  1  Pick.  486;  Wiggin  v.  Peters,  1  Met.  127; 
Ck>mel]  V.  Moulton,  8  Denio,  12;  Lang  v.  Phillips,  27 
Ala.  811;  Kimm  v.  Osgood,  10  Mo.  60;  Sands  v. 
Lyou,  18  Oonn.  18;  OampbeU  v.  Intemat.  L.  Ins. 
Society,  4  Bosw.  298);  including  it:  Bex  v.  Adder- 
ley,  Doug.  468;  Norrls  v.  The  Hundred  of  Gawtry, 
Hob.  180;  Oastte  v.  Burditt,  8  T.  K.  623:  Glassing- 
ton  V.  Bawlins,  8  East,  407;  Hampton  v.  Erenzeller, 
2  Browne,  18;  Presbrey  v.  Williams,  15  Mass.  196; 
Byman  v.  Clark,  4  Blackf.  829;  Watson  v.  Pears,  2 
Gamp.  204;  Pugh  v.  Duke  of  Leeds,  Oowp.  714; 
Windsor  v.  China,  4  Me.  298. 

Time  from  and  after  a  given  day  excludes  that 
day  (Bigelow  v.  Wilson,  supra;  Pyle  v.  Maulding, 
7  J.  J.  Marsh.  202:  Jacobs  v.  Graham,  1  Blackf.  882; 
Band  v.  Band,  4  N.  H.  267;  Brown  v.  Chambersburg 
Bank,  8  Pa.  200;  Lorent  v.  South  Carolina  Ins.  Co. 


See  also  11  L.  R.  A.  724;  15  L.  R.  A.  100;  18  L.  R.  A.  337;  30  L.  R.  A.  450. 
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the  appellee,  declaring  him  to  be  the  owner  of 
the  premises  described,  and  that  the  westerly 
boundary  of  said  tract  "is  the  thread  of  the 
stream  in  Cherry  Creek,  subject  to  the  perpet- 
ual right  of  the  def  endaint  and  the  public  to  the 
use  of  said  stream,  for  the  flowage  of  its  nat- 
ural waters,  and  to  remove  obstructions  from 
the  body  thereof,"  etc.  From  this  Judgment 
appellant,  the  City  of  Denver,  appealed  to  this 
court. 

Mr,  James  H«  Brown*  Oity  Atiy,,  for  ap- 
pellant: 

Into  all  contracts,  whether  made  between 
States  and  individuals  or  between  individuals 
only,  there  enter  conditions  superinduced  by 
the  pre-existing  and  higher  authority  of  the 
laws  of  nature,  of  nations  or  of  the  commu- 
nity to  which  the  parties  belong.  They  are  al- 
ways presumed,  and  must  be  presumed,  to  be 
known  and  recognized  by  all,  are  binding  upon 
aU,  and  need  never,  therefore,  be  carried  into 
express  stipulation,  for  this  could  add  nothing 
to  their  force. 

Tunker  v.  NichdU,  1  Colo.  661. 

The  presumption  of  title  to  ^e  center  of  a 
highway  does  not  prevail  if  it  appears  that  the 
grantor  did  not  own  the  highway;  but  the  deed 
will  be  satisfied  by  a  title  extending  to  the  road- 
side. 

Dunham  ▼.  WiUiams,  87  N.Y.  261;  Blim  ▼. 
Johnson,  78  N.  Y.  529.  Bee  also  BockweU  v. 
Baldwin,  58  DL  19;  SMp  v.  Hoyt,  44  111.  219. 

Mr,  John  L.  Jerome*  for  appellee: 

The  testimony  is  conclusive  that  when  plain- 
tiff's grantor  purchased,  the  probate  ;|udge  still 
retained  the  title  to  the  unsold  portion  of  the 
bed  of  the  stream.  Under  such  circumstances 
it  was  perfectly  proper  to  show  by  parol  which 
land  was  sold  first. 

Wharton,  Ev.  §  977;  Groenl.  Ev.  §§  286. 297; 
Barker  v.  KeeU,  1  Freem.  (K.  B.)  251;  MonU- 
Kusy,  Atherton,  ^Co\o.  224;  Louimtte  r.POrU- 
mouth  Sfiv.  Bank,  104  U.  8  469  (26  L.  ed.  776); 
Plvnkett  V  Dillon,  4  Del.  Ch.  198,  4  Houst. 
888. 

The  City  of  Denver  in  bidding  upon  the  bed 


of  the  stream,  which  was  sold  last,  was  charged 
with  notice  of  what  had  been  previously  sold. 
The  party  buying  last  took  what  was  left. 

Gould,  Waters,  §  196. 

From  1872  to  the  publishing  of  this  adver- 
tisement in  1884  the  appellant  and  his  grantor 
were  in  the  undisputed  possession  of  their  prop- 
erty. This  constant  possession  both  before  and 
after  the  ■  purchase  irom  the  probate  Judge,, 
and  the  condition  of  the  ground  when  sold,  are- 
strong  indications  of  the  intentions  of  Xb» 
parties. 

Baird  v.  Fortune,  7  Jur.  N.  8.  926;  Greenl. 
Ev.  §  287,  notel:  2  Phlll.  Ev.  p. 721,  note,  784;. 
Gould,  Waters,  §§  28,  87. 

We  have  established  our  right  under  the  Stat- 
ute of  this  State  by  undisputed  possession  un* 
der  claim  and  color  of  title  made  in  good  faith, 
for  more  than  five  vears. 

Gen.  Stat.  §  2186. 

Pattisont  0„  delivered  the  following  opin- 
ion: 

The  issue  between  the  parties  in  this  case  in- 
volves the  title  to  so  much  of  the  premises- 
above  described  as  lie  between  the  easterly  bank 
of  Cherry  Creek  and  the  thread  of  the  stream. 
No  other  Question  is  discussed  by  counsel.  Tbe- 
solution  of  this  question  requires  consideration 
of  the  history  of  the  title  to  the  premises,  and 
a  construction  of  the  conveyances  under  which 
the  parties  claim.  This  history  must  be  looked 
for,  not  only  in  the  evidence  and  in  the  deeda 
of  conveyance  set  forth  in  the  record,  but  alsa 
in  Uie  statutes  of  the  United  States  and  of  this- 
State,  relating  to  town  sites,  which  were  in 
force  at  the  time  the  deeds  were  executed 
and  delivered.  The  first  enactment  of  Con- 
gress was  approved  May  28,  1844,  and  was  en- 
titled "An  Act  for  the  Relief  of  the  Citizen* 
of  Towns  upon  the  Lands  of  the  United  States, 
under  Certain  Circumstances."  This  Act  pro- 
vided for  entry,  under  the  laws  of  the  United 
States,  by  the  corporate  authorities,  or,  if  not 
incorporated,  by  the  county  Judire  of  the  county 
in  which  the  town  was  situated,  of  any  portion 
of  the  surveyed  public  lands  occupied  as  a. 


1  Nott  9c  MoC.  605),  and  Includes  the  last  day  of  the 
specified  period.  Sheets  v.  Selden,  69  U.  S.  2  WalL 
m(17L.ed.822). 

Tliere  is  no  greneral  rule  in  computlngr  time  from 
an  act  or  event  that  tbe  day  is  to  be  Inclusive  or 
exclusive.  It  depends  on  the  reason  of  the  thing 
aooordlnfc  to  the  circumstances.  Lester  v.  Garland, 
16  Yes.  Jr.  848. 

JFVoctiorM  of  a  day  nOt  recognized, 

Sunday  and  fractions  of  a  day  are  not  regarded. 
McGiil  V.  Bank  of  U.  8. 25  U.  8. 12  Wheat.  5U  (6  L. 
ed.  711);  Columbia  T.  Co.  v.  Haywood,  10  Wend.  422; 
Hughes  V.  Fatten,  12  Wend.  284;  Rusk  v.  Van  Ben- 
schcten,  1  How.  Pr.  149. 

Tbe  doctrine  that  in  law^there  is  no  fraction  of  a 
day  is  a  mere  legal  fiction,  and  is  one  only  8u2> 
fnodo,  and  in  a  limited  sense,  whenever  it  will  pro- 
mote the  purposes  of  substantial  Justice.  Re  BJoh- 
ardson,  2  Story,  571^  6  Law  Bep.  892. 

The  law  does  not  in  general  take  cognizance  of 
the  fractions  of  a  day;  but  the  courts  may  do  so 
when  substantia]  Justice  requires  it.  Louisville  v. 
Portsmouth  8av.  Bank,  104  U.  8.  409  (28  L.  ed.  775). 

Fractions  of  a  day  are  not  regarded  except  for 
the  purpose  of  guarding  against  injustice.  Bly- 
denburgh  v.  Cotheal,  4  N.  Y.  418, 6  How.  Pr.  200, 8 
6L.R.A. 


Code  Rep.  210;  Jones  v.  Porter,  OHow.  Pr.  286;  Reg.. 
V.  St.  Mary,  1  El.  &  Bl.  81fi,  1  a  L.  B.  192, 17  Jur.  551,. 
22  L.  J.  N.  C.  109. 

Where  a  Judgment  was  entered  on  the'same  day^ 
but  after  the  death  of  the  defendant  debtor,  the* 
legal  fiction  that  there  are  no  fractions  of  a  day 
does  not  apply;  and  the  Judgment  is  not  entitled  to- 
priority  of  payment  out  of  the  proceeds  of  a  sale 
of  land  over  the  claims  of  general  creditors.  Col- 
lins V.  McKee  (Pa.)  5  Cent  Rep.  179. 

The  law  will  take  notice  of  fractions  of  a  day 
when  the  precise  hour  becomes  material,  as  In  as- 
certaining the  priority  of  liens.  Haden  v.  Budden- 
sick,49How.Pr.24L 

Where  It  is  necessary  to  show  which  of  two  events^ 
first  took  place  the  court  nmy  enter  Intojthe  ques- 
tion of  the  fraction  of  a  day;  therefore  the  court 
wlU  regard  the  particular  hour  at  whicb  a  defend- 
ant  dies,  so  as  to  see  whether  execution  issued  pre- 
viously to  his  demise.  Chick  v.  Smith,  8  Dowl.  Pr. 
Cas.887. 

In  the  computation  of  time  prescribed  by  consti* 
tutional  or  statutory  provisions  for  the  perform- 
ance of  official  acts,  the  general  rule  is  that  frac- 
tions of  a  day  are  not  to  be  noticed,  but  each  frac- 
tion is  be  considered  in  the  computation  as  a  futt 
day-   Senate  Resolution,  9  Colo.  082. 
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town  site,  in  trnst,  for  the  use  and  benefit  of 
the  occupants  thereof.  It  was  provided  that 
the  execution  of  the  trust  should  oe  under  reg- 
ulations to  be  prescribed  by  the  legislative  au- 
thority of  the  State  or  Territory  in  which  the 
town  was  located.     Laws  1844,  p.  12. 

May  28,  1864,  by  an  Act  entitled  "An  Act 
for  the  Relief  of  the  Citizens  of  Denver,  in  the 
Territory  of  Colorado,"  the  Act  last  cited  was 
so  extended  as  to  "authorize  the  probate  judge 
of  Arapahoe  County,  in  the  Temtory  of  Colo- 
rado, to  enter  at  the  minimum  price,  in  trust 
for  the  several  use  and  benefit  of  the  rightful 
occupants  of  said  land,  and  the  bona  fide  own- 
ers of  the  improvements  thereon,  according  to 
their  respective  interests,"  certain  legal  subdi- 
visions of  land,  which  are  particularly  described 
in  the  Act.    Laws  1864,  i>.  94. 

Pursuant  to  this  Act,  James  Hall,  then  pro- 
bate jud/;;e  of  Arapahoe  County,  entered  at  the 
land  office  in  Denver  the  lands  described  in  the 
Act .  By  an  Act  of  the  Legislature  of  Colorado 
Territory,  approved  March  11,  1864,  the  con- 
duct of  the  trustee,  in  the  execution  of  the 
trust,  was  regulated  and  prescribed.  Sess. 
Laws  1864,  p.  1S9. 

Section  4  of  that  Act  provided  "that  each 
and  every  person  or  association  claiming  any 
portion  of  said  lands  should  make  a  statement 
in  writing,  within  a  specified  time  designated, 
describing  the  lands  claimed,  and  their  specific 
right  or  interest  therein."    This  section  further 

Srovided  that  "all  persons  failing  to  sign  and 
eliver  such  statement  within  the  time  specified 
in  this  section  shall  be  forever  barred  the  right 
of  claiming  or  recovering  such  lands,  or  any 
interest  or  estate  therein,  or  in  any  part,  parcel 
or  share  thereof,  in  any  court  of  law  or  equity." 

Under  the  provisions  of  these  several  legisla- 
tive enactments,  James  Hall,  as  probate  judge, 
and  his  successors  in  office,  undertook  the  exe- 
cution of  the  trust.  In  1872  the  trust  remained 
unexecuted  in  respect  to  many  parcels  of  land, 
including  the  premises  in  controversy  in  this 
action. 

By  an  Act  of  the  Legislature  approved  Feb- 
ruarv  8,  1872,  provision  was  made  for  the  sale 
of  all  town  lots,  or  the  parcels  of  land  which 
had  not  theretofore  been  sold.  Sess.  Laws  1872, 
p.  191.  By  the  provisions  of  this  Act  the  pro- 
bate Judffe  was  reauired  to  make  "a  list  of  all 
town  lots  or  parcels  of  land  .  .  .  to  which 
no  person,  association  of  persons,  or  body  cor- 
porate, except  the  City  of  Denver,  filea  any 
claim  with  the  probate  Judge  of  said  county, 
on  or  before  the  9th  day  of  August,  1865."  fly 
the  sixth  section  of  the  Act  he  was  further  re- 
quired "to  give  ten  days'  previous  notice,  in  a 
aajly  newspaper  publishea  in  said  City,  of  the 
time  when  he  would  commence  making  such 
list."  By  the  second  section  he  was  required, 
"immediately  upon  the  preparation  of  said  list, 
to  advertise  said  lots  and  lands  for  sale,  in  some 
newspaper  published  in  said  City,  for  sixty 
days,  at  public  vendue,  to  the  highest  bidder, 
for  cash  in  hand."  Section  4  provided  for  the 
execution  and  delivery  of  deeds  to  the  purchas- 
er or  purchasers  of  the  lots  or  lands  sold  by 
virtue  of  the  Act. 

Pursuant  to  the  provisions  of  this  Act,  Henry 
A.  Clough,  probate  judge,  in  the  month  of  Oc- 
tober, 1872,  sold  and  conveyed  to  the  grantor 
of  appellee  the  premises  above  described,  for 
6  L.  R.  A. 


the  sum  of  $21.  The  several  Statutes  above 
mentioned,  and  the  steps  taken  under  them  in* 
the  execution  of  tlie  trust,  are  recited  in  the 
deed  of  conveyance.  The  deed  bears  date  Oct- 
ober, 18,  1872,  was  acknowledged  November 
1,  and  recorded  November  7,  1872. 

Upon  the  same  day,  pursuant  to  the  same* 
Statute,  in  execution  of  the  same  trust,  and  at 
the  same  sale,  Clough  sold  and  conveyed  to 
the  appellant,  for  the  sum  of  $5,050,  a  parcel  of 
land  described  as  follows:  "The  whole  of  the 
bed  of  Cherry  Creek,  as  the  same  is  marked 
and  defined  on  the  map  of  said  City,  as  per  sur- 
vey of  F.  J.  Ebert,  from  the  point  where  the- 
same  intersects  the  south  line  of  the  old  bed  of 
the  South  Platte  River,  to  the  point  where  the 
same  intersects  the  south  line  of  said  section  83, 
save  and  except  such  parts  and  parcels  thereof 
as  may  have  been  heretofore  deeded  by  any 
probate  Judge  since  the  entry  of  said  land  in 
trust,  as  aforesaid,  and  save  and  except  parcels, 
of  land  eighty  feet  in  width  connecting  the  fol- 
lowing  streets  in  East  and  West  Denver,"  etc. 

The  exceptions  need  not  be  recited.  This, 
deed  was  dated  October  18, 1872,  was  acknowl- 
edged October  80,  and  recorded  October  81, 
1872,  and  contains  the  same  recitals  as  the  deed, 
to  appellee's  grantor. 

It  appears  from  the  evidence  that  the  notice, 
of  sale  in  which  both  of  the  parcels  of  land 
were  mentioned  was  read  before  the  salei  Both, 
deeds  designate  the  lands  conveyed  as  a  portion, 
of  the  land  described  in  the  notice.  The  rights 
of  the  i)arties  in  the  premises  depend  entirely 
upon  the  les^  eftect  to  be  given  to  these  con- 
veyances. The  question  in  the  case  is  one  of 
construction. 

The  inference  is  dear  that  the  probate  Judge 
intended  to  convey,  and  appellant  intended  to- 
acquire,  all  of  the  bed  of  Cherry  Creek  which 
had  not  theretofore  been  conveyed.  To  ac- 
quire control  of  the  bed  of  Cherry  Creek,  as 
defined  by  the  Ebert  survey,  had  long  been  the 
settled  policy  of  the  municipal  authorities. 
This  policy  is  clearly  disclosed  by  the  record, 
and  by  the  statutes  which  were  in  force  at  the- 
time  this  sale  was  had. 

By  an  Act  approved  February  10, 1866,  the 
City  was  authorized  to  "define  and  fix  the 
boundaries  of  the  channel  of  Cherry  Creek 
within  the  corporate  limits  of  the  City;  to  re- 
move obstructions  therefrom;  and  to  prevent 
persons  from  obstructing  the  same."  Pursuant 
to  this  Act,  and  on  June  22,  1805,  by  formal 
resolution,  the  plat  of  the  City  made  by  F.  J. 
Ebert  was  approved  and  ordered  to  be  filed  for 
record  in  the  office  of  the  recorder  of  Arapahoe 
County.  By  an  ordinance  thereafter  enacted 
the  channel  of  the  bed  of  Cherry  Creek,  withiu 
the  corporate  limits,  was  declaied  to  be  a  pub- 
lic pkce;  and  it  was  further  declared  to  be  "un- 
lawful to  place  any  wall,  building,  fence,  dike, 
earth,  manure,  garbage  or  other  obstruction  in^ 
or  upon  the  same." 

By  an  Act  of  the  Legislature  approved  Feb- 
ruary 9, 1872,  it  was  provided  that  "the  said 
city  council  shall  have  power  and  authority  to- 
condemn,  and  appropriate  in  fee  to  the  use  of 
the  City,  the  strip  of  land  within  the  bed  of 
Cherry  Creek  as  defined  by  the  dty  council, "^ 
etc.    Sess.  Laws  1872,  p.  207. 

la  the  light  of  the  Statutes,  resolution  and 
ordinance  cited,  it  is  clear  that  appellant  in 
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•tended  to  purchase  the  bed  of  Cherry  Creek 
for  the  benefit  of  the  public.  It  is  equally  clear 
that  it  was  the  intentiou  of  the  trustee,  at  the 
time  the  sale  was  made,  to  convey  to  the  City 
«11  of  the  bed  of  the  stream,  title  to  which  re- 
«iained  in  him.  It  follows  that  the  trustee 
must  have  intended  to  convey  to  appellee's 
.^antor  a  parcel  of  land  bounded,  not  oy  the 
thread  of  the  stream,  but  by  the  bank,  as  de- 
nned by  the  Ebert  survey.  Can  efifect  be  given 
to  this  intention  by  a  construction  of  the  deeds 
whidi  will  not  violate  settled  principles  of  law? 

In  this  connection,  the  first  question  suffgest- 
•ed  is.  At  what  time  did  these  deeds  take  effect? 
The  deeds  bear  date  the  same  day.  In  the  ab- 
-sence  of  evidence  to  the  contrary,  it  is  an  ele- 
mentary principle  that  deeds  and  other  written 
instruments  shall  take  effect  as  of  the  day  of 
their  date.  Appellee  was  permitted  to  prove 
ihat  the  bed  of  Chenr  Creek  was  sold  last 
This  evidence  was  objected  to  by  appellant's 
-counsel:  but  the  objection  was  overruled,  and 
the  evidence  admitted  in  support  of  the  descrip- 
tion. 

The  theory  of  counsel  appears  to  have  been 
that  he  could  show  by  parol  that  the  deed  to 
appellant  did  not  convey  the  portion  of  Cherry 
Creek  in  question,  because  expressly  excepted 
from  its  operation  by  the  following  language: 
'*  Except  sudi  parts  and  portions  thereof  as 
may  have  been  heretofore  deeded  by  any  pro- 
bate judge,"  etc.  The  theory  is  clearly  a  mis- 
taken one.  Upon  inspection  of  the  deed,  it  is 
4ipparent  that  this  exception  had  no  relation 
whatevei  to  lands  which  were  deeded  pursuant 
to  the  sale.  The  evidence  was  immaterial,  ez- 
■cept,  perhaps,  as  it  might  bear  upon  a  q[uestion 
suggested  by  some  of  the  authorities  cited  by 
^ippellee's  counsel;  that  is,  whether  the  case  u 
-one  in  which  the  law  should  regard  fractional 
parts  of  a  day.  The  question  is  not  discussed 
by  counsel,  and  allusion  is  made  to  it  here  in 
response  to  the  suggestion  contained  in  the  au- 
thorities cited,  as  a^ve  stated,  and  for  no  other 
reason.  If  considerations  of  the  relations  of 
the  parties  to  each  other  and  to  the  premises  in 
'Controversy  could  be  disregarded,  and  the  con- 
struction of  the  deeds  was  dependent  solely 
upon  the  order  of  the  sale  of  these  parcels  of 
land,  then,  as  the  deeds  bear  the  same  date,  the 
•question  might  become  important  Generally 
speaking,  the  law  regards  the  day  in  its  entire- 
ty, and  will  not  take  cognizance  of  any  frac- 
tional part  thereof.  The  rule  is  stated  in  Louta- 
fdUe  V.  Portsmouth  8av.  Bank,  104  U.  B.  469 
[26  L.  ed.  775],  as  follows:  "When  necessary 
to  determine  conflicting  rights,  courts  of  justice 
will  take  cognizance  of  the  fractions  of  a  day." 

Mr.  Justice  Lawrence,  in  Qrosvenor  v.  mor 
:gilly  87  111.  289,  says:  "It  is  true  that  for  many 
purposes  the  law  knows  no  division  of  a  day; 
but,  whenever  it  becomes  important  to  the  ends 
•of  justice,  or  In  order  to  decide  upon  conflict- 
ing interests,  the  law  will  look  into  fractions 
-of  a  day  as  readily  as  into  the  fractions  of  any 
•other  unit  of  time.    2  Bl.  Com.  140,  notes. 

"The  rule  is  purely  one  of  convenience,  which 
must  give  way  whenever  the  rights  of  parties 
require  it"    Smith  v.  Jefferson  Co,  10  Colo.  17. 

Assuming  this  definition  to  be  consonant  with 
sound  reasoning,  it  is  certain  that  the  ends  of 
justice  can  never  require  that  the  law  depart 
fiom  the  ordinary  rule,  and  recognize  a  frac- 
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tion  of  a  day,  to  defeat  the  manifest  intention 
of  the  parties.  As  has  already  been  said,  the 
intention  of  the  parties  is  clearly  established  by 
the  record. 

For  the  purpose,  therefore,  of  construing 
these  deeds,  their  date  may  be  considered  as 
the  time  when  they  went  into  effect;  and,  as 
they  were  dated  the  same  day,  they  must  be 
deemed  to  have  taken  effect  at  the  same  time. 
Upon  the  oral  argument  it  was  contended  that, 
as  appellant's  de^  was  first  acknowledged  and 
recorded,  it  must  be  deemed  to  have  taken  ef- 
fect first  The  time  of  record  is  not  significant, 
because  appellee's  grantor  does  not  appear  to 
have  been  a  subsequent  purchaser  within  the 
meaning  of  the  Statute.  It  is  undoubtedly 
true,  however,  that  title  does  not  pass  until  the 
deed  is  actually  delivered.  The  deed  to  appel- 
lant was  acknowledged  October  81;  that  to  ap- 
pellee on  November  1.  It  has  been  held  that, 
in  the  absence  of  other  evidence,  there  is  no 
presumption  of  the  delivery  of  a  deed  prior  to 
the  acknowledgment  Bidnchard  v.  2i/ler,  13 
Mich.  889. 

It  IB  not  necessary  to  the  decision  of  this  case, 
however,  to  pass  upon  this  question.  It  is  suf- 
ficient to  hold  that  the  deeds  took  effect  at  the 
same  time.  They  must  therefore  be  considered 
together. 

The  question  of  the  construction  of  the  deeds 
will  now  be  considered.  '  'In  construing  deeds, 
courts  endeavor  to  place  themselves  in  the  po- 
sition of  the  parties  at  the  time  of  the  convey- 
ance, in  order  to  ascertain  what  is  intended  to 
be  conveyed."    Tiedeman,  Real  Prop.  §  828. 

This  is  elementary.  It  is  also  an  elementary 
principle  that  "in  the  case  of  non-tidal  waters, 
also,  a  deed  which  describes  the  land  as  bound- 
ed by  the  water  conveys,  prima  facie,  as  far  as 
the  grantor  owns."    Gould,  Waters,  §  196. 

In  this  case,  therefore,  as  the  title  to  the  prem- 
ises in  controversy  was  vested  in  Clough,  as 
trustee,  the  description  contained  in  the  deed 
to  appellee's  grantor  prima  facie  carried  the 
bounaary  to  the  thread  of  the  stream.  In 
descriptions  of  this  nature  the  stream  is  the 
monument,  and  the  thread  of  the  stream  the 
boundary.  The  language  of  the  description, 
however,  is  but  prima  facie  evidence  that  the 
grantor  deed  is  intended  to  convey  all  that 
the  grantor  owns.  It  is  but  a  presumption. 
Whether  this  presumption  shall  prevail  is  in 
all  cases  to  be  determined  by  a  consideration 
of  the  language  used  by  the  parties,  and  such 
surrounding  circumstances  as  are  proper  to  be 
considered  m  ascertaining  their  intention.  Buck 
V.  JSquiers,  22  Vt  484. 

In  Dunham  v.  Williams,  87  N.  Y.  251,  it  is 
held  that  "a  deed  bounded  on  a  highway  pri- 
ma facie  carries  the  title  of  the  grantee  to  the 
center  of  the  road,  on  the  assumption  that  the 
grantor  owned  it;  but,  if  it  appear  to  have  been 
owned  by  another,  the  terms  of  the  deed  are 
satisfied  ,by  a  title  extending  only  to  the  road- 
side." 

In  the  course  of  the  opinion  in  this  case.  Por- 
ter, J.,  says:  "The  presumption  in  favor  of  an 
adjacent  proprietor,  and  of  his  successors  in 
interest,  is  not  a  presumptio  juris  et  dejure,  but 
yields  to  other  evidence,  displacing  the  grounds 
upon  which  it  rests.  The  effect,  in  this  respect, 
of  a  given  deed  depends  on  the  actual  state  ox 
the  title." 
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Applying  the  principle  above  stated  to  the 
•case  at  bar,  it  ia  clear  that  the  effect  to  be  given 
to  the  deed  relied  on  by  appellee  depends  iipon 
•4he  state  of  the  title  to  the  bed  of  the  stream  at 
the  time  the  deed  was  made.  By  a  deed  shown 
to  have  taken  effect  at  the  same  moment  of 
time  of  which  appellee's  grantor  must  be  as- 
-sumed  to  have  had  notice,  the  bed  of  the  stream 
was  conveyed  to  appellant.  Its  effect  upon  the 
•rights  of  the  parties  is  the  same  as  ii  it  had 
been  m:i(]e  long  prior.  It  cannot  be  contended 
that,  if  tlie  bed  of  Cherry  Creek  had  been  sold 
tind  conveyed  prior  to  this  time,  the  description 
of  the  deea  relied  upon  by  appellant  would  not, 
in  the  language  above  cited,  be  "satisfied  by  a 
litle  extending  to"  the  bunk  of  the  stream. 

In  Chicago  v.  Rurrney,  87  HI.  848,  it  is  held: 
^'Notwithstanding  the  general  presumption  that 
«  conveyance  of  land  bounded  on  a  street  or 
highway  carries  the  fee  in  the  street  or  high- 
way to  the  center  thereof,  the  owner  may  con- 
vey the  adjoining  land,  without  the  soil  under 
the  street  or  highway.  It  is  but  a  presumption 
that  may  be  rebuttea  by  circumstances  incon- 
aistentwithit."  ^;pv.^(7.v^44U1.219;  Rock- 
icell  V.  Baldwin,  68  IlL  20;  Mott  v.  MoU,  68  N. 
Y.246. 

Again,  that  it  is  competent  for  an  owner  of 
land  bounded  upon  an  unnavigable  stream  to 
•divide  the  bank  from  the  bed  of  the  stream  is 


well  settled.  Smith  v.  Ford,  48  Wis.  116.464; 
Norerow  v.  Griffiths,  65  Wis.  599. 

This  the  probate  judge  intended  to  do  by  the 
sale  made  under  the  Act  of  1872.  The  bed  of 
Cherry  Creek  was  divided  from  the  parcels  of 
land  bounded  by  the  stream,  and  described  sep- 
arately in  tb^  notice  of  sale,  9old  separately  at 
the  sale;  and  was  intended  to  be  separately  con« 
veyed.  The  deeds  must  be  so  construed  as  to 
give  effect  to  this  intention  The  presumption, 
based  upon  the  language  of  the  description, 
upon  which  appellee  relies,  must  be  deemed  to 
be  overcome  by  the  proof  of  circumstances  in- 
consistent with  it,  within  the  meaning  of  the 
authorities.  The  westerly  boundary  of  appel- 
lee's land  must  therefore  be  held  to  be  the  east- 
erly bank  of  Cherry  Creek,  as  defined  by  the 
Ebert  survey,  and  not  the  thread  of  the  stream. 

The  judgment  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  enter  a  decree  in 
conformity  with  this  opinion. 

Richmond  and  Reed*  CO;,  concur. 

Per  Curiam : 

For  the  reasons  stated  in  the  foregoing  opin- 
ion the  judgment  of  the  court  hdow  is  rewrsed. 

Mr,  Justice  Elliott,  having  presided  at  the 
trial  in  the  court  below,  did  not  participate  in 
this  decision. 


IOWA  SUPREME   COURT. 


Robert  WYMORE,  Admr.,  etc.,  of  Artemus 
Smith,  Deceased,  Appt, 

V. 

MAHASKA  COUNTY. 
( Iowa. ) 

1.   Where  a  child  safrem  personal  in- 
juries through  another^B  negligenoe,  the  oon- 


trfbutory  negUgenoe  or  wrongful  act  of  'his 
parent  without  volition  on  his  part  Is  not  imput- 
able to  him. 
2.  The  rig^ht  of  recovery  in  fkvor  of  the 
estate  of  a  child  killed  by  another*s  negll- 
genoe  Is  not  affected  by  the  fact  that  the  parents 
who  are'entltled  to  his  estate  by  Inherltaooe  con- 
tributed to  the  accident. 

(October  10, 1880.) 


NoiB.— Doetrine  of  eontrOmtory  negligence  of  parent 
or  guardian  imputed  to  chUd, 

The  doctrine  of  imputed  negligence  in  the  case 
of  Injury  or  death  of  children  has  been  the  subject 
of  much  controversy  and  has  been  somewhat  modi- 
fied in  States  which  have  adopted  it.  So  In  IlllnolB, 
under  Its  doctrine  of  comparative  negligence,  the 
decisions  have  been  both  ways.  See  note  to  Chicago 
"City  B.  Go.  V.  Boblnson,  4  L.  R.  A.  126;  Cleveland 
Rolling  Mills  Co.  V.  Oorrigan,  8  L.  R.  A.  385,  note. 

If  the  child  be  not  able  to  Judge  for  itself  wbeth. 
«r  or  not  the  place  is  one  of  danger.  It  is  held  to  be 
the  duty  of  iba  parents,  or  those  having  charge  of 
the  child,  to  judge  for  it;  and  if  they  neglect  this 
duty,  their  blame  must  be  Imputed  to  and  suffered 
by  the  child.  Haitfleld  y.  Roper,  21  Wend.  615; 
Maogam  v.  Brooklyn  R.  Go.  88  N.  Y.  456;  Ihl  y. 
Forty-Second  Street  &  G.  Street  F.  R.  Co.  47  N.  Y. 
817, 888;  Holly  v.  Boston  Gku-Llght  Co.  8  Gray,  128- 
183;  Wright  v.  Maiden  &  BL  R.  Co.  4  Allen,  28^* 
Lynch  v.  Smith,  104  Mass.  62;  Messenger  v.  Dennle, 
187  Mass.  197;  Callahan  v.  Bean,  9  AUen,  401;  Pitts- 
burgh, Ft  W.  ft  a  R.  Go.  V.  Vlnlng,  27  Ind.  518;  La- 
layette  ft  I.  R.  Co.  v.  Huffman,  28  Ind.  287;  Jeffer- 
•eonvllle,  M.  ft  L  R.  Co.  v.  Bowen,  40  Ind.  545;  Shearm. 
ft  Bedf  .  Keg.  9  48;  Brown  v.  European  ft  N.  A.  R. 
<Oo.  68  Me.  884;  LesUe  v.  Lewiston,  62  Me.  468:  Bwen 
▼.  Chicago  ft  N.  W.  R.  Co.  88  Wis.  618-4)28;  Toledo, 
W.  ft  W.  R.  Co.  T.  Grable,  88IU.  44L 
«  L.  R.  A. 


The  English  courts  also  hold  to  the  same  doctrine. 
Singleton  v.  Eastern  Counties  Railway,  7  C.  B.  N.  S. 
287;  Wajte  v.  North-Eastem  R.  Co.  El.  BL  ft  El. 
711^728;  Mangan  v.  Atherton,  L.  R.  1  Exoh.  289; 
Battishlll  V.  Humphreys,  7  West  Rep.  811, 64  Mich. 


In  suit  by  parent  for  neglioenl  injurw  to  chUd, 

When  the  father  sues  for  an  injury  to  his  minor 
child,  his  neglectful  conduct  proximately  contrib- 
uting to  the  injury  is  a  bar  to  the  action  unless  the 
Injury  was  caused  by  the  wanton,  reckless  or  in- 
tentional negligence  of  the  defendant's  employes, 
after  having  discovered  the  peril  of  the  child,  ot 
when  they  ought  to  have  discovered  the  peril. 
Pratt  Coal  ft  Iron  Co.  v.  Brawley,  88  Ala.  87L 

A  parent  is  chargeable  with  the  negligent  and 
wrongful  acts  of  the  person  to  whom  be  Intnxsti 
the  custody  and  care  of  his  minor  child.  Hence, 
the  negligence  of  a  grandmother  in  permitting  her 
grandchild  to  trespass  on  a  rallrtyad  track  where 
trains  are  constantly  passing  is  a  bar  to  a  recovery 
for  injuries  to  the  chUd,  in  an  action  brought  by 
the  father,  who  had  placed  the  child  in  the  care  and 
custody  of  the  grandmother,   ibid. 

An  Infant  of  tender  years  (here  about  nine  yean 

of  age),  receiving  an  injury  while  being  driven  in 

a  carriage  by  its  father,  and  whtie  In  its  f ather'a 

actual  control,  is  affected  by  negllgenoe  of  tbm 
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APPEAL  by  plaintiff  from  a  ludj^ment  of 
the  District  Court  of  Poweshiek  County 
upon  a  verdict  directed  for  defendant  in  an  ac- 
tion to  recover  damages  for  personal  injuries 
resulting  in  death.    Reversed, 

The  case  sufficiently  appears  in  the  opinion. 

Messrs.  Bolton  A  McCoy*  George  W. 
LaJPerty  and  G.  C.  HoripLn*  for  appellant: 

Ezceptine  a  dictum  in  Stajford  v.  Oskaloosa, 
67  Iowa,  748,  there  is  no  Iowa  case  applying!:  the 
doctrine  of  imputed  negligence  even  in  the 
case  of  an  adult;  and  the  contrary  has  been  ex- 
pressly held  in  Ttmhpkins  v.  Clay  Street  B.  Oo, 
66  Cal.  168;  BenneU  v.  New  Jersey  B.  A  T.  Co. 
86  N.  J.  L.  225;  Watscm  v.  Wdbat^,  8t.  L.  A  P. 
B.  Co.  66  Iowa,  164;  LitOe  v.  ffackett,  116  U. 
8.  866  (29  L.  ed.  652);  Dyer  v.  BrieB.  Oo.  71 N. 
Y.  228;  Transfer  Oo.  v.  KeUy,  86  Ohio  8t.  86; 
Wabash,  81.  L.  d  P.  B.  Co.  v.  ShaeJdO,  105  El. 
864;  Cvddy  v.  Horn,  46  Mich.  696;  Walters  v. 
Chicago,  B.  I.  A  P.  B.  Co.  41  Iowa,  71;  Martin 
T.  Algona,  40  Iowa,  890. 

The  negligence  of  the  parent  or  the  person 
in  charge  is  not  imputable  to  the  child. 

Daley  v.  Norwich  AW.  B.  Cb.  26  Conn.  591; 
Birge  v.  Gardiner,  19  Conn.  507;  Beers  v.  EJim- 
satonie  R  Co.  19  Conn.  566;  Bdlefontaine  A  I. 
JSL  Co.  V.  Snyder,  18  Ohio  St.  899;  Moore  v. 
Metropolitan  B.  Co.  2  Mackey  (D.  C.)  487;  Bob- 
inson  v.  Cone,  22  Vt.  218;  Smith  v.  O^Cofinor, 
48  Pa.  218;  Walters  v.  Chicago,  B.I.  AP.  B. 


Co.  41  Iowa,  71;  St.  Clair  Street  B.  Co.  t.  Eadie^ 
1  West.  Rep.  88,  48  Ohio  St.  91. 

Negligence  of  plaintiff  is  never  a  question  of 
law  for  the  court,  unless,  first,  the  evidence 
shows  without  conflict  that  the  plaintiff  wa» 
guilty  of  negligence  contributing  to  the  injury; 
or,  second,  an  entire  absence  of  all  testimony, 
circumstantial  or  otherwise,  tending  to  show 
care  or  the  absence  of  fault 

2  Redfield,  Railways,  281;  Quimbyr.  Vermont 
a  B.  Co.  28  Vt  88r;  lyau  Y.Beynolds,  58  HI. 
212;  Mangam  v.  Brooklyn  B.  Co.  88  N.  Y.  456; 
Sioux  City  A  P.  B.  Co.  v.  Stout,  84  U.  S.  17 
Wall.  665  (21  L.  ed.  749). 

Even  thouffh  the  parent  has  been  negligent 
in  exposing  his  child  to  danger,  if  the  infant 
has  not  committed  or  omitted  an  act  which^ 
would  constitute  negligence  in  a  person  of  full 
discretion,  an  action  for  an  injury  by  the  neg- 
ligence of  another  party  cannot  be  defeated  on> 
account  of  the  contributory  negligence  of  the 
parent. 

Parish  V.  Bden,  62  Wis.  272;  2  Thomp.  Nog. 
g  1187;  Lyndi  v.  Smith,  104  Mass.  58;  Ihl  v. 
4td  St.  A  Q.  Street  F.  B.  Co.  47  N.  Y.  817;  Jfo- 
Carry  v.  Loomis.eS  N.  Y.  lOi:  Fallon  v.  Cen- 
tral Park,  N.  AE.B.B.  a?.64N.Y.18;  Shearm. 
&  Redf.  Nej.  %  48;  Wharton,  Neg.  §§  818-821. 

Messrs.  Blaneliard  A  Preston  and  Joli» 
F.  A  W.  R.  lAcejr*  for  appellee: 

If   the  parent  sues  in  his  own  right,  hi» 


father  oontrfbutlnff  to  the  injury.  Kyne  v.  Wil- 
mington &  N.  B.  Ck).  (DeL)  18  Gent.  Rep.  801. 

Where  an  adult  liavlng  the  care  of  a  girl  eight 
years  old  left  the  oar  and  went  upon  an  adjoining 
track  without  having  hold  of  the  child,  and  the 
child  waB-run  over  by  a  car  coming  from,  an  oppo- 
site direction  at  a  negligent  rate  of  speed,  it  was 
held  that  the  guardian  was  ohaignable  with  con- 
tributory negligence  sufficient  to  defeat  recovery 
by  the  father  of  the  child.  Beed  v.  Minneapolis 
Street  B.  Co.  84  Minn.  567. 

This  proposition,  that  the  negligence  of  the  par- 
ents or  guardian  of  a  child  in  allowing  such  child 
to  stray  away  or  go  out  unattended,  has  been  modi- 
fled  by  the  courts  holding  to  this  rule  in  a  great 
many  instances  so  as  in  practice  greatly  to  reduce 
its  mischief  ,— some  holding  that  the  question  of  such 
negligence  is  always  for  the  Jury  to  determine,  and 
that  no  rule  of  law  can  be  laid  down  which  inter- 
feres with  the  jury  judging  each  case  on  its  own 
merits.  Mulligan  v.  Curtis,  100  Mass.  612;  Lynch  v. 
Smith,  104  Mass.  68;  Mangam  v.  Brooklyn  B.  B.  Co. 
88  N.  Y.  465:  Karr  v.  Parks,  40  OaL  188, 106;  Schier- 
hold  V.  North  Beach  &  M.  B.  Co.  40  CaL  447;  Battis- 
hill  V.  Humphreys,  7  West.  Bep.  811, 64  Mich.  494. 

Kide  as  to  impuXed  ne(fi4Qenee  rejected. 

The  courts  of  many  States  reject  the  rule  laid 
down  in  81  Wend.  616,  and  followed  by  the  courts  of 
Maine  and  MaBsaohusetts.  It  was  early  questioned 
by  Chief  JwUee  Bedfleld  of  Vermont,  in  the  case  of 
Bobinson  v.  Cone,  86  Vt.  21^-224,  who  said:  **Weare 
satisfied  that,  although  a  child,  or  idiot,  or  lunatic, 
may  to  some  extent  liave  escaped  into  the  highway, 
and  so  be  improperly  there,  yet,  if  he  is  hurt  by  the 
negligence  of  the  defendant,  he  is  not  precluded 
from  his  redress."  Battishill  v.  Humphreys,  7 
West.  Bep.  811, 64  Mich.  4M. 

The  doctrine  which  imputes  the  negligence  of  the 
parent  to  the  child  in  such  cases  is  repulsive  to  our 
natural  instincts  and  repugnant  to  the  condition  of 
that  class  of  persons  who  have  to  maintain  life  by 
daily  toil  Kay  v.  Pennsylvania  B.  Co.  66  Pa.  260; 
North  Pennsylvania  B.  Co.  v.  Mahoney,  57  Pa.  187; 
6L.R.A. 


Philadelphia  *B.B.Oo.T.Spearen,  47  Pa.  800;  Da- 
ley V.  Norwich  ft  W.  B.  Co.  26  Conn.  608;  Boland  v. 
Missouri  B.  B.  Co.  86  Mo.  4S0;  Whhrley  v.  Whiteman* 
1  Head,  620;  BeUefontalne  ft  I.  B.  Co.  v.  Snyder,  lO- 
Ohio  St.  8B0;  Gk>vemment  St.  B.  Co.  v.  Banlon,  68 
Ala.  70;  Kefle  v.  Milwaukee  ft  St.  P.  B.  Co.  21  Minn. 
207;  St  Paul  v.  Kuby,  8  Minn.  164;  Cleveland,  C.  C 
ft  I.  B.  Oo.  V.  Manson,  80  Ohio  St.  461-470;  Galveston, 
H.  ft  H.  B.  Co.  T.  Moore,  60  Tez.  64-68;  Norfolk  ft 
ft  P.  B.  Co.  V.  Ormsby,  27  Qratt  466;  Hulf  v.  Ames, 
16Neb.l8»;  Wharton,  Neg.  2d  ed.  M  818, 814;  Batds- 
hlll  V.  Humphreys,  supra. 

A  child  of  such  tender  years  is  not  precluded 
from  recovering  damages  for  an  injury  whicb 
might  have  been  avoided  by  the  exercise  of  ordi- 
naiy  care  by  defendant,  from  the  fact  that  his  par- 
ent or  guardian  allowed  him  to  place  himself  in  » 
position  of  danger  without  a  custodian.  Bisaillon 
V.  Blood,  6  New  Eng.  Bep.  008, 64  N.  H.  666. 

The  doctrine  of  imputed  negligence  does  not  pre- 
vail in  Ohio;  and  a  child  of  tender  years,  injured 
by  the  fault  of  another,  is  not  deprived  of  a  right 
of  action  by  reason  of  contributory  negligence  on 
the  part  of  a  parent  or  guardian.  Cleveland,  OL  C 
ft  I.  B.  Co.  V.  Manson,  80  Ohio  St.  461;  St.  Clair  Street 
B.  Co.  V.  Badle,  1  West.  Bep.  88, 48  Ohio  St  01;  Davis 
V.  Guamlerl,  18  West  Bep.  447, 45  Ohio  St  47a 

The  law  having  severed  the  relation  for  the  puiw 
poses  of  such  prosecution  by  her,  what  reason  can- 
be  urged  for  imputing  to  her  the  contributory  neg- 
ligence of  one  who  could  have  had  no  lawful  pe- 
cuniary interest  in  a  recovery  by  her  for  an  injury 
she  has  sustained  by  the  negligence  of  a  wrong- 
doer? The  doctrine  of  contributory  negligence, 
which  is  ^invoked,  is  founded  upon  considerations 
which  find  no  application  in  logic  or  justice  to  the 
case  at  bar.    Davis  v.  Guamieri,  supra. 

In  an  action  by  a  child  to  recover  for  personal  tn* 
juries  inflicted  by  negligent  management  of  grip 
cable-cars,  the  negligence  of  the  mother  in  allow- 
ing it  to  go  upon  the  public  streets  unattended  con- 
stitutes no  defense.  Winter  v.  Kansas  City  a  B.  Co. 
ante,  686. 
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own  contributory  negligence  will  defeat  a  re- 
covery, 

Pratt  Voal  A  Iron  Co,  v.  Brawley,  83  Ala.  871; 
BelUfontaine  R  Go.  y.  Snpder,  24  Ohio  St.  670. 

The  parent's  contributory  nefirligence  bars  a 
,  recovery  when  the  parent  is  present  and  in  cus- 
tody of  the  infant  at  the  time  of  tbe  injury. 

Waiie  V.  NorihrBastern  R  Go,  EL  Bl.  &  El. 
719;  Stm^on  v.  Hannibal  d  St.  J,  B,  Oo.  67  Mo. 
671;  Ohio  A  M,  EL  Oo.  v.  Stratton,  78  lU.  88. 
See  also  Miss  v.  South  Hadley,  5  New  Eng.  Rep. 
124,  145  Mass.  91;  Pariih  v.  Eden,  62  Wis.  272; 
Mangamv.  BrooJdyn  B,  Oo.  88  N.  Y.  458;  Pittg- 
burg,  A.  db  M.  B.  Oo,  v.  Pearson,  72  Pa.  169; 
Hoppe  V.  Chicago,  M,  A  St.  P.  B.  Oo.  61  Wis. 
857;  aFlaliertff  ▼.  Union  B.  Oo.  45  Mo.  70; 
BeiUy  v.  Bannibalidk  St.  J.  B.  Co.  18  West.  Rep. 
658,  94  Mo.  600. 

When  a  person  is  injured  through  the  com- 
mon negligence  of  one  who,  from  their  rela- 
tion, is  bound  to  care  for  and  protect  him,  and 
another,  the  negligence  of  the  former  will  be 
imputed  to  him  and  will  defeat  a  recovery 
against  the  other  par^. 

UTeait  V.  Qamor,  1  L  R  A.  152, 75  Iowa,  81 4; 
Slater  v.  Burlington,  0.  BAN.ROo.  71  Iowa, 
209. 

The  contributory  negligence  of  the  parent  or 
custodian  of  the  child  will  preclude  a  recov- 
ery. 

Ghieago  db  N.  W.  B.  Oo.  v.  SchumilowBky,  8 
ni.  App.  613;  HartfiM  v.  B^pffr,  21  Wend.  615; 
Oauliy  v.  Pitttburgh,  0.  db  St.  L.  B-  Co.  95  Pa. 
398;  Smith  v.  HesionviUe,  M.  AF.P.R  Oo.  92 
Pa.  450, 2  Am.  <&Eng.  R  R  Cas.  12;  St.  Louis, 
I.  M.dS.R  Oo.  V.  mreoman,  86  Ark.  41;  Fitz- 
gerald  v.  Sk  Paul,  M.  A  M.  B.  Oo.  29  Minn.  386; 
Pitttburgh,  Ft.  W.  A  0.  B.  Oo.  v.  Vining,  27 
Ind.  518;  Litfayette  ALROo.  v.  Huffman,  28 
Ind.  287;  Jeffersonville,  M.  ALB.  Oo.  v.  Bow- 
en,  40  Ind.  545;  Hathaway  v.  Toledo,W.  AW. 
B.  Oo.  46  Ind.  25;  Brown  v.  European  A  N.  A. 
B.  Oo.  58  Me.  384;  Eyne  v.  Wilmington  A  N. 
B.  Oo.  (Del.)  18  Cent.  Rep.  391;  Daley  v.  J^or- 
vnch  AW.  R  Oo.  26  Conn.  591;  Kay  v.  Penn- 
tyltania  R  Oo.eXi  Pa.  269;  Lehman  v.  Brook- 
lyn, 29  Barb.  236;  Mangam  v.  Brooklyn  R  Oo. 
88  N.  T.  465;  Holly  v.  Boston  Gas  Light  Oo.  8 
Gray,  132;  Wright  v.  Maiden  A  M.  B.  Oo.  4 
Allen,  283;  Bobineon  v.  Gone,  22  Vt.  213;  To- 
ledo, W.AW.ROo.v.  OraUe,  88  III.  441;  Steele 
V.  Burkhardt,  104  Mass.  62;  Lynch  v.  Smith, 
104  Mass.  52;  Meeke  v.  Southern  P.  B.  Oo.  52 
Cal.  602;  WcUters  v.  Ohicago,  B.  L  A  P.  B.  Oo. 
41  Iowa,  79;  Albertaony.  Keokuk  A  D.M.B. 
Oo.  48  Iowa,  292. 

Robinson^  J.,  delivered  the  opinion  of  the 
court: 

In  August,  1883,  Henry  Smith,  with  his 
I  family,  consisting  of  his  wife,  a  daughter,  and 
plaintiflTs  intestate,  then  about  two  years  of 
age,  attempted  to  drive  over  a  county  bridge 
of  defendant  in  a  wagon  drawn  by  two  horses. 
The  bridge  fell  while  tbe  team  was  on  it,  and 
the  wagon  and  its  occupants  fell  to  the  stream 
below.  The  fall  resulted  in  the  death  of  the 
mother  and  plaintiff's  intestate.  The  plaintiff 
claims  that  at  tbe  time  in  question  the  bridge 
was  out  of  repair  and  in  a  dangerous  condi- 
tion, and  that  defendant  is  chargeable  with 
knowledge  of  that  fact;  that  it  fell  in  conse- 
quence of  that  condition;  and  that  decedent 
6L.R.A. 


did  not  contribute  to   the  injuries  of  which 
plaintiff  complains. 

1.  It  seems  to  be  conceded,  and  the  record 
satisfies  us,  that  the  jury  were  instructed  to  re- 
turn a  verdict  for  deieudant  on  the  ground  that 
tbe  father  and  mother  of  decedent  were  not 
shown  to  be  free  from  negligence  which  con 
tributed  to  his  death.  It  is'not  claimed  that  he 
could  have  been  guilty  of  contributory  negli- 
gence, but  it  is  insisted  that  negligence  on  the- 
part  of  his  parents  would  be  imputable  to  him;, 
hence  that  it  was  necessary  for  plaintiff,  in 
order  that  he  might  recover,  to  show  that  the- 
negligence  of  the  parents  did  not  contribute  to< 
the  injury  in  controversy.  8o  far  as  we  are- 
advised,  the  question  now  presented  to  us  ha&- 
never  been  directly  determined  by  this  court,, 
although  it  seems  to  have  been  assumed  in 
some  cases  that  the  negligence  of  the  parent 
might  be  imputed  to  the  child.  Of  that  kind  is 
the  case  of  Walters  v.  Chicago,  B.  L  A  P.  B. 
Oo.  41  Iowa,  78;  but  in  that  it  was  held  that  the 
negligence  of  the  person  in  whose  charge  the 
parents  had  placed  the  child  could  not  be  im- 
puted to  the  parent  and  through  the  parent  to 
the  child. 

In  Slater  V.  Burlington,  0.  B.  A  N.  B.  Oo.  71 
Iowa,  209,  the  point  was  expressly  reserved 
from  decision.  The  doctrine  of  imputable 
negligence  was  considered  in  Nefbit  v.  Garner, 
1  L.  R.  A.  152,  75  Iowa,  315,  but  the  question 
now  under  consideration  was  not  involved  in 
that  case.  That  the  negligence  of  the  parents 
is  imputable  to  the  child  has  been  affirmed  by 
numerous  courts  of  high  standing.  See  Hart- 
field  V  Boper,  21  Wend.  615;  Morrison  v.  i/rie 
B.  Oo.  56  N.  Y.  302;  Thurber  v.  Harlem  Bridge, 
M.AF.RGo.eO  N.  Y.  327;  Lynch  y.  Smith, 
104  Mass.  53;  Gibbons  v.  WiUiams,  135  Mass. 
336;  Fitzgerald  v.  St.  Paul,  M.  A  M.  B.  Co.  29 
Minn.  836;  Brown  v.  European  A  N.  A.  B.  Oo, 
68  Me.  884;  Ledie  v.  Lewiston,  62  Me.  468; 
Hathaway  V.  Toledo,  W.  A  W.  B.  Oo.  46  Ind.  26; 
Toledo,  W.AW.R  Oo.  v.  Grdble,  88  111.  442; 
Atchison,  T.  A  S.  F.  B.  Oo.  v.  Smith,  28  Kan< 
542;  Meeks  v.  Southern  P.  R  Oo.  52  Cal.  603; 
Stillson  V.  Hannibal  A  St.  J.  R  Oo.  67  Mo. 
674. 

Among  the  cases  holding  to  the  contrary  are 
the  following:  Bdlefontaine  A  I.  B.  Co.  v. 
Snyder,  18  Ohio  Bt.  408;  Huffy.  Ames,  16 Neb. 
139;  Galveston,  H.  A  H.  B.  Oo.v.  Moore,  59  Tex. 
64;  Erie  City  Pass.  B.  Oo.  v.  Schuster,  4  Cent. 
Rep.  919. 118  Pa.  412;  Bobinson  v.  Cone,  22  Vt. 
214;  Daley  Y.  Norwich  A  W.  B.  Oo.  26  Conn. 
591;  I^offolk  A  P.  B.  Co.  v.  Ormsby,  27  Gratt. 
476;  Boland  v.  Missouri  R  Oo.  86  Mo.  489; 
Whirley  v.  Whiteman,  1  Head.  619;  Beach. 
Contrib.  Neg.  §§41-43.  See  Battishill  v.  Hum- 
phreys.7  We6t.  Kep.806,64  Mich.  494;1  Shearm. 
&  Redf .  Neg.  §§  70-83,  and  notes. 

It  seems  to  us  that  the  authorities  last  cited 
announce  the  better  rule.  The  parent  is  not  in 
any  proper  sense  the  agent  of  the  child.  The 
former  is  required  to  give  the  latter  care,  pro- 
tection  and  support,  and  in  return  may  exact 
service  and  obedience.  But  these  duties  are 
imposed  by  law  and  are  not  the  result  of  any 
contract  between  the  parties.  In  this  case  the 
child  was  taken  into  the  wagon,  and  exposed 
to  the  accident  which  resulted  in  his  death,, 
without  volition  on  his  part.  He  certainly 
was  free  from  fault    If  his  parents  by  theur 
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negligence  contributed  to  his  death,  that  does 
not  seem  to  us  to  be  a  sufficient  reason  for  donv- 
tng  his  estate  relief .  Such  neglignice  would 
prevent  a  recovery  by  the  parents  in  their  own 
right,  amith v.  Hestonville, M,  iSiF.P.R  Co.92 
Pa.  450;  Huff  v.  Ames,  16  Neb.  189;  BeUefon- 
taine  ik  L  R.  Co,  v.  Snyder,  24  Ohio  St.  670;  1 
fihcarm.  &  Redf.  Neg.  §71;  Erie  City  POM.  R. 
Co.  V.  Schuster,  4  Cent.  Rep.  919, 113  Pa.  412; 
Olassey  v.  HesUmmUe,  M,  dbF.P.R,  Go.  67  Pa. 
172.  See  also  AWertson  t.  Keokuk  dbD,  M.K 
Co,  48  Iowa.  294;  Beach,  Contrib.  Neg.  §  44; 
Pratt  Coal  dtlron  Go.  v.  Brawley,  88  Ala.  871; 
£vansviUe  <fe  G,  B.  Co,  v.  Wolf,  59  Ind.  90. 

But  it  appears  to  us  to  be  unjust  and  contrary 
to  reason  to  hold  that  the  irresponsible  child 
«honld  be  responsible  for  the  wrongful  acts  of 
his  parents  or  others  who  ma^  have  him  in 
charge.  He  is  incapable  by  himself  of  com- 
imitting  any  act  of  negligence,  and  cannot  au- 
thorize another  to  commit  one;  therefore  it 
ceems  unreasonable  to  require  him  or  his  estate 
to  suffer  loss  because  of  the  neglect  or  unau- 
thorized acts  of  his  parents  or  others.  Some 
Authorities  seem  to  make  a  distinction  between 
cases  where  the  contributory  -negligence  of  the 
parent  occurs  while  he  has  the  child  under  his 
immediate  control,  and  other  cases  which  oc- 
cur when  the  diild  is  away  from  the  parent; 


but  we  are  of  the  opinion  that  there  is  no  suffi- 
cient ground  for  the  distinction  claimed.  The 
authority  of  the  parent  does  not  depend  upon 
the  proximity  of  the  child. 

2.  It  is  claimed  that  appellant  ought  not  to 
recover,  for  the  reason  that  it  is  not  shown  thai 
the  parents  of  the  child  were  free  from  con- 
tributory negligence;  and  since  .they  inherited 
his  estate,  the  rule  which  would  bar  a  negligent 
IMrent  from  recovering  in  such  a  case  in  his  own 
right  ought  to  apply.  But  plaintiff  seeks  to 
recover  in  the  right  of  the  child,  and  not  for 
the  parents.  It  may  be  that  a  recovery  in  thia 
case  will  result  in  conferring  an  undeserved 
benefit  upon  the  father;  but  that  is*  a  matter 
which  we  cannot  investigate.  If  the  facts  are 
such  that  the  child  could  have  recovered  had 
his  injuries  not  been  fatal,  his  administrator 
may  recover  the  full  amount  of  damages  which 
the  estate  of  the  child  sustained. 

8.  Other  questions  are  discussed  by  counsel; 
but  as  they  are  of  such  a  nature  as  not  to  be 
likely  to  arise  on  another  trial  they  need  not  be 
further  considered. 

Ths  judgment  of  the  Di^riet  Court  is  re- 
versed. 

Petition  for  rehearing  overruled  Februaij 
Id,  1890. 
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I  Marie  A.  TOUNGS.  Appt., 

Phineas  R.  YOUNGS. 

(....m ) 

1«  EzeeMdve   indulfceiioe  in    the   mor- 

f  thine  habit  Is  not  a  frround  for  divorce  under 
he  provision  of  Kev.  Stat.  chap.  40.  2  l,»whlch 
perraita  a  divorce  on  the  firround  of  habitual 
drunkenness* 
2.  Acts  of  Tiolenoe  committed  by  a  husband 


towards  his  wife  provoked  by,  and  coDStstinr 
mainly  of  resistance  on  his  part  of  attempts  hy 
her  to  take  morphine  from  him  while  be  is  in  a 
state  of  total  or  partial  delirium  produced  by  the 
use  of  that  drufir,  do  not  constitute  extreme  and 
repeated  cruelty  within  the  meaninsr  of  Rev.  Stat, 
chap.  40, 2 1,  maklnsr  such  cruelty  a  ground  for 
divorce;  especially  where  the  divorce  was  orig- 
inally soufirht  on  the  ffround  of  habitual  drunken- 
ness, and  spedflo  charsres  of  cruelty  were  added 
only  as  an  afterthought  when  it  became  apparent. 


•Bev.  Stat,  chap.  40,  fl  !•  provides,  amonflr  other 
grounds  of  divorce,  the  following:  ^  ^  ^,^     , 

That  either  party  "has  been  guUty  of  habitual 
drunkenness  for  the  space  of  two  years,  .  .  .  or  has 
been  guilty  of  extreme  and  repeated  cruelty.** 

Kora.— iMoorca,  on  ground  of  haMtwd  drunlcefinctt. 

-  To  constitute  ground  for  divorce  for  habitual 
drunkenness,  the  drunkenness  must  be  the  effect  of 
the  use  of  alcoholic  liquors,  and  not  of  opium, 
chloroform  or  other  drugs.  1  Bishop,  Mar.  and  Div. 
e27 ;  Barber  v.  Barber,  U  Law  Bep.87S. 

It  is  a  ground  for  divorce  In  most  of  the  States  of 
the  Union.  See  Eose  v.  Rose,  9  Ark.  607 ;  Brown  v. 
Brown,  88  Ark.  804 ;  Mahone  v.  Mahone,  19  OaL  (B7 ; 
Burns  v.  Bums,  18  Fla.  809;  Hannan  v.  Harman,  IS 
IlL  86;  McKay  V.  McKay,  18  B.Mon.8;  Leake  v. 
lit nton,  6  La.  Ann.  202 ;  Werner  v.  Kelly,  9  La.  Ann. 
«0;  Blaney  v.  Blaney,  120  Mass.  806;  Magahay  v. 
Magahay,  86  Mich.  210;  Porritt  v.  Poiritt.  16  Mich. 
140;  Ryan  v.  Ryan.  9  Mo.  689;  Kempf  v.  Kempf,  84 
Mo.  211 ;  Golding  v.  Golding,  6  Mo.  App.  802 ;  Batch- 
elder  V.  Batcheider,  14  N.  H.  880;  Stevens  v.  Ste- 
vens, 8  R.  L  667. 

Gondonatfofi. 

Condonation  Is  the  complainant's  forgiveness  of 
the  act  complained  of.  Quarles  v.  Quarles,  19  Ala. 
868,  866:  TumbuU  v.  Tumbnll,  28  Ark.  816.  «B1; 
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Johns  V.  Johns,  20  Oa.  718, 722 ;  Phillips  v.  PhUtpai, 
4  Blackf.  181;  Bums  v.  Bums,  00  Lid.  269,  200; 
Gardner  v.  Gardner,  2  Gray,  484,  440;  Harper  v. 
Harper,  29  Mo.  801, 808 ;  Quincy  v.  Qulncy,  10  K.  H. 
272.  274;  Stevens  v.  Stevens,  14  N.  J.  Eq.  874,  875; 
Marsh  v.  Marsh,  18 N.  J.  Bq.  281, 286;  Pitts  v.  Pitta, 
62  N.  r.  698,  605;  Bames  v.  Barnes,  Wright  (OhloK 
476;  Bronson  v.  Bronson,  7  Phlla.  406,  406;  PhilUpn 
V.  Phillips,  27  Wis.  282, 254 ;  Stewart,  Mar.  and  Div. 
271. 

It  Involves  an  act  on  the  part  of  both  the  com- 
plainant and  defendant  Armstrong  V.  Armstrong, 
27  Ind.  186, 189;  Harrison  v.  Harrison,  20  Ala.  829, 
646 ;  Quarles  v.  Quarles,  supra ;  Bets  v.  Bets,  2  Robt* 
094,096.    See  .Tohns  V.  Johns,  supra. 

The  conditions  may  be  express  or  ImpUed.  Beeby 
V.  Beeby,  1  Hagg.  BccL  789,  8  Bng.  Bccl.  888,  840 ; 
Qulncy  v.  Quincy,  supra;  Rogers  v.  Rogers,  122 
Mass.  428, 424, 425 ;  Anonymous,  6  Mass.  147 ;  Thomas 
V.  Thomas,  2  Ooldw.  128, 128 ;  D*Aguilar  v.  D*Agui- 
lar,  1  Hagg.  BccL  778,  8  Bng.  Bccl.  829,  884 ;  West- 
meath  v.  Westmeath,  8  Hagg.  BooL  Supp.  1, 4  Eng. 
BcoL  288,  289.  200;  Threewlts  v.  Threewits,  4 
Desauss.  Bq.  680,  672;  Farnham  v.  Famham,  TH  IlL 
407, 600;  Wamer  v.  Wamer,  81 N.  J.Bq.  2^  226, 227. 

If  conditions  are  performed,  the  forgiveness  is 
condonation  and  a  bar  to  divorce.  MoDwlre  v. 
MoDwlre,  Wright  (Ohio),  854,  866;  Sullivan  y.Sul- 
Uvan,84Ind.808,87a 
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that  the  dlyoroe  would  not  be  granted  on  the 
ground  of  drunkenneiis. 
3.   AwifewhooontinnestoliTewltliher 
husband  after  the  last  act  of  personal  yiolenoe 
condones  the  offense. 

(November  SB.  1889.) 

APPEAL  by  complainant  from  a  judgment 
of  the  Appellate  Court,  First  District,  af- 
firming A  decree  of  the  Circuit  Court  for  Cook 
County  dismissing  a  bill  for  divorce.    Aprmed, 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  George  Drigfu^s,  with  Mr,  C  F. 
Iioesch,  for  appellant: 

Defendant  was  intoxicated  and  drunk  more 
or  less  frequently  during  the  period  of  more 
than  two  years  prior  to  March  8, 1887,  from  the 
excessive  use  of  morphine,  and  theappellnnt  is 
entitled  to  a  divorce  under  the  provisions  of  the 
Statute  which  provides  for  a  divorce  from  a 
person  guilty  of  habitual  drunkenness  for  the 
space  of  two  years. 

Starr  &  Curtis,  Rev.  Stat.  111.  chap.  40,  §  1, 
885.  See  Bishop,  Mar.  and  Div.  6tli  ed.  813; 
Barber  v.  Barber,  14  Law  Rep.  875. 

Any  adjudication  of  the  question  of  the  use 
of  narcotics  in  any  criminal  case  for  drunken- 
ness is  not  applicable  to  the  case  at  bar.  Rules 
of  law  applicable  in  criminal  practice  are  dif- 
ferent from  those  in  civil  cases,  and  in  divorce 
proceedings  the  general  principles  of  dvil  suits, 
rather  than  those  of  criminal  proceedings. 


•pphr. 
Wag 


VagonerT.  Wagoner  (i/L6.)  9  Cent.  Rep.  86. 

Those  acts  which  affect  the  life,  the  health, 
or  even  the  comfort,  of  the  party  aggrieved,  and 
give  a  reasonable  apprehension  of  bodily  hurt, 
are  called  cruelty. 

1  Bouvier.  L.  Diet.  414. 

In  Sharp  v.  Sharp,  8  West.  Rep.  574, 116  HI. 
511,  this  court  hela  tbat  two  acts  of  physical 
violence  proved  to  have  been  Inflicted,  although 
seven  years  apart,  and  notwithstanding  that  the 
bill  was  not  filed  until  four  years  after  the  last 
act  of  crueltv  complained  of,  were  suflacient 
ground  for  divorce  when  taken  in  connection 
with  the  whole  conduct  of  the  guilty  party  since 
their  marriage.  The  excessive  use  of  morphine 
was  an  aggravation,  and  not  a  mitigation,  of  the 
acts  of  cruelty. 

Course^  v.  Course^,  60  HI.  186;  Burlage  v. 
Burlage,  9  West.  Rep.  121,  65  Mich.  624. 

Condonation  is  defined  as  "  the  conditional 
forgiveness  or  remission,  by  a  husband  or  wife, 
of  a  matrimonial  offense,  which  the  other  has 
committed." 

1  Bouvier,  L.  Diet.  815. 

"Condonation  is  defined  in  the  books  as  for- 
giveness, upon  condition  that  the  injury  shall 
notibe  repeated,  and  is  dependent  upon  future 
good  usage  and  conjugal  kindness." 

JfamJiam  v.  Farr^ham,  78  lU.  500. 

"  Occupying  the  same  house  but  a  different 
apartment,  while  getting  ready  to  move  out»  is 
not  condonation." 

Jacobs  V.  Tobelman,  86  La.  Ann.  842.  See 
Maek  v.  Edndv,  89  La.  Ann.  491;  Beebff  v. 
BeOy,  1  Hagg.  Eccl.  789,  8  Eng.  Eccl.  888. 

Messrs,  A.  J.  Hopkins*  N.  J.  Aldrlch 
and  F.  H.  Thatcher,  for  appellee: 

The  taking  of  opium  or  morphine  does  not 
make  one  an  habitual  drunkard,  and  is  not  a 
ground  for  divorce  under  our  Statute. 
6L,R.A. 


1  Bishop,  Mar.  and  Div.  6th  ed.  §  818, 
Barber  v.  Barber,  14  Law  Rep.  875;  Bishop. 
Stat.  Cr.  972. 

Divorce  can  only  be  granted  for  causes 
specified  in  the  Statute;  anything  short  of  that 
reouirement  will  not  be  sufficient. 

Henderson  v.  Henderson,  88  HI.  248. 

As  to  what  constitutes '  'extreme  and  repeated 
cruelty,"  see — 

Henderson  v.  Henderson,  88  111.  250;  Vignm 
V.  Vignos,  15  HI.  186;  2  Kent,  Com.  *126; 
Shorediehe  v.  Shoredichs,  1  West.  Rep.  641,  115 
lU.  102;  Baits  v.  Batts,  11  Rl.  App.  866. 

Bailey*  7.,  delivered  the  opinion  of  the 
court: 

This  was  a  bill  in  chancery,  brought  by 
Marie  A.  Youngs  against  Phineas  B.  Youngs^ 
her  husband,  in  the  Circuit  Court  of  Cook 
County,  praving  for  a  divorce.  The  parties 
were  married  at  Galva,  IlL,  February  12, 1879, 
and  shortly  thereafter  took  up  their  residence 
at  Aurora,  Kane  County,  111.,  where  they  re- 
sided until  about  the  Ist  of  March,  1887.  One 
child,  a  daughter,  was  born  as  the  fruit  of  their 
marriage,  who  at  the  date  last  mentioned  was 
about  five  vears  of  age.  On  or  shortly  after 
March  1,  1887,  the  complainant  left  her  hus- 
band, and  went  to  the  City  of  Chicago,  where 
her  father  and  sister  were  living.  On  the  4th 
day  of  March,  1887,  she  filed  a  bill  against  her 
husband  for  a  divorce  in  the  Circuit  Court  of 
Cook  County,  setting  up,  as  her  only  ground 
of  complaint,  that  her  husband,  for  more  than 
two  years  then  last  passed,  had  been  guilty  of 
habitual  drunkenness. 

On  the  11th  of  April,  1887,  the  parties  exe- 
cuted an  instrument  in  writing,  whereby  it 
was  agreed  that  they  should  live  separate  and 
apart  for  the  period  of  one  year  from  that  date; 
and  that  during  that  period  the  defendant 
should  pay  the  complainant  at  the  rate  of  $85 
per  month  for  the  support  and  maintenance  of 
herself  and  child;  and  that  the  defendant 
should  have  the  privilege  of  seeing  said  child 
by  himself,  or  in  the  presence  of  the  complain- 
ant, as  he  might  prefer,  one  day  each  month 
during  the  continuance  of  said  contract;  that 
the  complainant  should  immediately  dismiss 
her  bill  for  a  divorce,  and  refrain  from  com- 
mencing any  other  proceedings  of  like  charac- 
ter during  the  same  period;  tbat  the  defendant 
during  that  time  would  wholly  refrain  from 
the  use  of  morphine  or  liquor  in  any  form,  ex- 
cept for  medical  purposes,  and  under  the  direc- 
tion of  a  skillful  and  reputable  physician.  For 
the  period  of  one  year  mentionea  in  said  in- 
strument the  parties  lived  separate  and  apart, 
the  defendant  living  in  Aurora  and  the  com- 
plainant remaining  in  Chicago,  the  defendant 
during  that  time  making  to  the  complainant 
the  monthly  payments  agreed  upon.  At  the 
end  of  the  year  the  defendant  ceased  to  make 
further  payments,  and  the  complainant,  on  the 
12th  day  of  April,  1888,— the  day  following  the 
termination  of  the  year, — filed  in  the  same 
court  a  new  Inll  for  a  divorce.  By  said  bill  the 
complainant  alleged,  as  she  had  in  her  former 
bill,  that  the  defendant,  for  the  period  of  more 
than  two  years  prior  to  the  time  she  left  him  as 
aforesaid,  was  guilty  of  habitual  drunkenness, 
and  also  allegea  generally  that  the  defendant 
had  been  guilty  of  extreme  and  repeated  cruel- 
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ty  towards  the  complainant, — that  Ib,  that  he 
had  on  divers  days  and  times  since  said  mar- 
riage beaten  and  abused  her,  and  neglected  to 
furnish  her  and  her  child  proper  and  necessary 
food  and  clothisg,  and  was  harsh,  unkind  and 
tyrannical  in  his  treatment  of  the  complainant; 
but  no  specific  acts  of  cruelty  were  set  out  or 
charged  in  said  bill.  The  defendant  demurred 
to  the  portion  of  the  bill  charging  cruelty,  and 
answered  the  residue,  denying  Said  charge  of 
drunkenness. 

On  the  25th  day  of  June,  1888,  the  complain- 
ant filed  her  petition  for  alimony  pendente  lite, 
and  for  an  allowance  for  her  solicitor's  fees, 
which  petition  was  denied;  and  thereupon  on 
the  9th  day  of  July,  1888,  she  amended  her  bill 
by  insertmg  therein  a  number  of  specific 
charges  of  cruelty.  The  defendant  answered, 
denying  said  charges;  and,  the  cause  after- 
wards coining  on  to  be  heard  by  the  court  on 
pleadings  and  proofs,  a  jury  being  waived,  the 
issues  were  found  for  the  defendant,  and  a  de- 
cree was  entered  upon  said  finding,  dismissing 
the  bill  for  want  of  equity.  Said  decree  was 
affirmed  by  the  appellate  court,  and  by  appeal 
from  the  judgment  of  that  court  the  complain- 
ant has  brought  the  record  here,  and  assigned 
errors. 

The  evidence  fails  to  show  that  the  defend- 
ant has  ever  been  in  the  habit  of  drinking  in- 
toxicating liquors,  at  least  to  excess.  But  it  is 
claimed,  and  the  evidence  on  behalf  of  the 
complainant  tends  to  show,  that  for  several 
years  prior  to  the  time  the  complainant  left  him 
the  defendant  had  been  in  the  habit  of  using 
morphine,  administered  by  hypodermic  injec- 
tions in  the  arm  and  leg.  It  appears  that  the 
effects  of  morphine  thus  administered  are  very 
similar  and  in  many  respects  apparently  iden- 
tical with  those  produced  by  the  excessive  use 
of  intoxicating  liquors,  lliis  branch  of  the 
complainant's  case,  therefore,  must  rest  upon 
the  proof  of  the  defendant's  indulgence  in  the 
morphine  habit,  and  must  necessarily  fail,  un- 
less it  can  be  held  that  the  intoxication  and 
stupor,  produced  by  the  excessive  use  of  mor- 
phine, is  "drunkenness,"  within  the  meaning  of 
the  first  section  of  the  Statute  in  relation  to 
''Divorce."  It  cannot  be  doubted,  we  think, 
that  the  word  ''drunkenness"  is  used  in  said 
Statute  in  its  ordinary  and  popular  sense.  The 
primary  signification  of  the  word,  as  given  by 
Webster,  is:  "The  state  of  being  drunken,  or 
overpjowered  by  alcoholic  liquor;  intoxication; 
inebriety."  In  Bouvier's  Law  Dictionary  it  is 
defined  as  "the  condition  of  a  man  whose  mind 
is  affected  by  the  immediate  use  of  intoxicating 
drinks."  A  similar  definition  is  given  by  Ra- 
palje  &  Lawrence  in  their  Law  Dictionary, 
viz. :  ' 'Disorder  of  the  mind  occasioned  by  the 
recent  use  of  intoxicating  liquor."  The  Su- 
preme Judicial  Court  of  Massachusetts,  in  de- 
fining the  meaning  of  the  word  as  used  in  the 
statutes  of  that  State,  say:  "There  can  be  no 
doubt  that  drunkenness,  as  it  is  commonly  un- 
derstood in  the  community,  is  the  result  of  the 
excessive  drinking  of  intoxicating  liquors. 
Such  is  also  the  signification  given  to  it  by  lex- 
icofrraphers.  It  is  ebriety,  inebriation,  intoxi- 
cation; all  words  nearly  c^nonymous,  and  all 
expressive  of  that  state*  or  condition  which  in- 
evitably follows  from  taking  Into  the  body,  by 
swallowing  or  drinking,  excessive  quantities  of 
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such  liquors."  It  was  held  in  that  case  that 
evidence  of  habitual  intoxication  from  the  use 
of  chloroform  would  not  sustain  a  complaint, 
under  the  Massachusetts  Statute,  charging  a 
person  with  being  a  common  drunkard.  (Sm, 
V.  Whitney,  11  Gush.  477. 

That  the  word  is  used  in  our  Statute  in  the 
sense  above  indicated,  and  that  it  cannot  be  held 
to  include  intoxication  produced  by  the  hypo- 
dermic administration  of  morphine,  seems  to 
be  the  inevitable  conclusion.  A  further  con- 
firmation of  this  view,  if  such  were  necessary, 
may  be  derived  from  the  fact  that  habitual 
drunkenness  for  two  years  was  made  a  ground 
for  divorce  by  our  Statute  as  early  as  the  year 
1827,  which  was  many  years  before  the  mode 
of  administering  morphine  by  hypodermic  in- 
jection was  known,  as  we  suppose,  even  to  the 
medical  faculty.  As  originally  used,therefore, 
these  words  could  not  have  been  intended  to 
include  intoxication  produced  by  the  adminis- 
tration of  morphine  in  this  mode;  and,  as  the 
same  words  have  been  continued,  in  precisely 
the  same  connection,  in  every  subsequent  re- 
vision of  our  Statutes,  the  conclusion  u  irresis- 
tible that  the  words  are  to  be  understood  now 
in  the  same  sense  in  which  they  were  original- 
ly employed.  It  is  beyond  the  power  of  the 
courts  to  extend  the  application  of  said  words 
to  a  subject  not  within  the  legislative  intent 
To  make  an  excessive  indulgence  in  the  mor- 
phine habit  a  ground  for  divorce  will  require 
further  legislative  action,  as  it  is  clearly  not 
made  such  by  the  Statute  as  it  now  stands. 

The  complainant's  charges  of  extreme  and 
repeated  cruelty  remain  to  be  considered.  The 
evidence  tending  to  support  those  charges  is  to 
be  found  in  the  testimony  of  the  complainant^ 
corroborated  in  part  by  the  testimony  of  her 
sister  and  of  a  domestic  in  the  family.  In  the 
defendant's  testimony  said  acts  of  cruelty  are 
specifically  denied.  If  it  be  admitted  that  the 
preponderance  of  the  evidence  is  with  the  com- 
plainant^  it  remains  to  be  seen  whether,  upon 
her  own  showing,  she  has  suffered  at  the  hands 
of  the  defendant  such  extreme  and  repeated 
cruelty,  within  the  meaning  of  the  Statute,  as 
should  entitle  her  to  a  divorce.  The  testimony 
of  the  complainant  and  her  witnesses  shows 
the  commission  by  the  ddtendant  of  several 
acts  of  personal  violence  to  the  complainant, 
which,  if  unexplained,  would,  as  must  prob- 
ably be  conceded,  make  out  a  case  of  cruelty 
sufficient  to  entitle  the  complainant  to  a  decree. 
But  it  affirmatively  appears  that  all  of  said  acta 
of  violence  were  committed  while  the  defend- 
ant was  under  the  influence  of  morphine,  and 
that  they  were  generally  brought  on  by  the 
complainant's  attempts  to  interpose,  and  pre* 
vent  the  defendant's  administering  to  himself 
that  drug.  However  praiseworthy  may  have 
been  her  efforts  to  take  the  morphine  out  of  her 
husband's  possession,  or  to  prevent  his  using  it, 
she  must  be  deemed  to  have  known  and  con- 
templated the  natural  and  probable  results  of 
her  action,  and  to  have  thus  voluntarily  en- 
countered the  violence  which  ensued. 

We  would  not  be  understood  as  holding  that 
the  intoxication  or  delirium  produced  by  the 
voluntary  use  of  morphine  can  be  set  up  as  a 
justification  of  tortious  acts  committed  by  one 
under  the  influence  of  that  drug,  any  more 
than  can  intoxication  produced  by  the  use  of 
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:a]coho]ic  liquors.  But  if  the  violence  com- 
plained of  was  provoked  by  ttie  complainant's 
:attempU  to  take  the  morphine  from  her  hus- 
band while  he  was  in  a  slate  of  total  or  partial 
•delirium,  and  if,  as  the  evidence  aeems  to 
show,  his  acts  consisted  mainly  of  resistance  on 
his  part  to  such  attempts,  the  complainant  can- 
not set  up  the  treatment  received  by  her  under 
-such  circumstances  as  extreme  and  repeated 
cruelty,  within  the  meaning  of  the  Statute. 

The  evidence  tends  to  show,  and  is,  as  we 
think,  sufficient  to  establish,  condonation.  The 
last  act  of  personal  violence  to  the  complainant, 
proved,  took  place  some  time  in  December, 
1886;  but  the  evidence  shows  that  the  com- 
plainant continued  to  live  and  cohabit  with  the 
defendant  until  she  left  him,  about  the  first  of 
the  following  March.  No  subsequent  conduct 
^n  the  part  of  the  defendant  is  shown  which 
•can  be  held  to  be  sufficient  to  do  away  with 
«uch  condonation,  and  we  think  the  chancellor 
was  correct  in  holding  it  to  be  a  bar  to  the  com- 
plainant's right  to  relief.  As  tending  to  sup- 
port her  charge  of  cruelty,  the  complainant 
gave  some  evidence  to  the  effect  that  while  she 
Sved  and  cohabited  with  the  defendant  she  was 
-compelled  by  him  to  submit  to  excessive  sex- 
ual intercourse.  We  have  duly  considered  the 
evidence  on  that  point,  and  have  only  to  say 
that  in  our  opinion  it  fails  to  show  such  state 
•of  facts  as  would  amount  in  law  to  cruelty. 

The  conclusion  reached  by  the  chancellor, 
that  the  complainant  is  not  entitled  to  relief  on 
the  ground  of  cruelty,  is  very  considerably  for- 
tified by  considerations  drawn  from  the  mode 
in  which  her  complaint  in  that  behalf  has  been 
brought  forward.  She  left  her  husband,  and 
*went  to  Chicago,  about  March  1, 1887,  and  on 


the  4th  day  of  that  month  she  filed  her  bill 
against  him  for  a  divorce.  At  that  time  the 
cruelty  which  she  claims  to  have  suffered  must 
have  been  fresh  in  her  recollection;  and  it  was 
but  rcas.>nable  to  expect  that  if  she  was  enti- 
tled to  a  divorce  on  that  ground  she  would  al- 
lege it  in  her  bill.  The  only  ground  alleged, 
however,  was  habitual  drunkenness,  no  men- 
tion whatever  of  any  acts  of  cruelty  being 
made.  In  the  articles  of  agreement  entered  in- 
to a  few  days  later,  by  which  they  arranged  to 
live  separate  and  apart  for  a  year,  it  was  re- 
cited that  certain  differences"  had  arisen  be* 
tween  them;  but  the  only  matter  of  difference 
in  any  way  hinted  at  in  the  instrument  related 
to  the  use  by  the  defendant  of  morphine  and 
liquor.  At  the  expiration  of  the  year  the  com- 
plainant filed  a  new  bill  for  divorce,  alleging 
habitual  drunkenoess  as  before,  but  dbarging 
cruelty  only  in  general  terms,  and  not  in  such 
form  as  to  be  available  as  a  ground  for  relief. 
It  was  not  until  the  sufficiency  of  that  portion 
of  her  bill  had  been  challenged  by  demurrer, 
and  after  the  weakness  of  her  bill  had  been  de- 
veloped on  her  motion  for  an  allowance  of  ali- 
mony peridents  lite,  that  her  bill  was  so  amend* 
ed  as  to  charge  cruelty  in  such  form  as  to  con- 
stitute a  ground  for  a  divorce.  These  circum- 
stances furnish  ground  for  a  le^timate  infer- 
ence that  the  char^  of  cruelty  is  a  mere  after* 
thought,  and  that  it  was  brought  forward  only 
after  it  had  become  apparent  that  the  bill  could 
not  otherwise  be  maintained.  We  are  of  the 
opinion  that  the  decree  is  in  accordance  with 
the  evidence,  and  that  no  error  was  committed 
by  the  appellate  court  in  affirming  it. 

The  judgment  of  the  Appellate  (hurt  wiU  ^ 
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1.   Befbre  maiy  liability  to  pay  liqui- 
dated dama^^  can  attach  to  the  party 


in  default  he  must  have  been  tcuiity  of  a  sub* 
Btantial  breach  of  his  agreement  resultinsr  in 
something  more  than  mere  nominal  damages  to 
the  other  party. 

8.   A  release  ft*om  a  contract  to  ran  a 
bus  ft*om  pawenger  trains  to  a  hotel  is 

valid  without  any  new  and  independent  oonslder^ 
ation  to  support  it. 


Note.— Contract,  hreaeih  of;  UqiUdated  damaaee. 

A  cootiact  from  the  terms  of  which  it  can  be 
•clearly  ascertained  that  liquidated  damaffee  were 
to  be  paid  in  a  sum  agreed  on  in  case  of  its  breach, 
-will  be  enforced.   Eakln  v.  Scott,  70  Tex.  442. 

Under  C2aL  Civ.  Gode,  M  1070, 1071,  an  agreement 
-for  liquidated  damages  is  valid  only  when  it  would 
Iw,  from  the  nature  of  the  case,  impracticable  or 
•extremely  difficult  to  fix  the  actual  damages 
(Greenleaf  v.  Stockton  0.  H.  ft  Agricultural  Works, 
-78  Gal.  600;  Patent  Brick  Co.  v.  Moore,  75  Ool.  2M)i 
•especially  If  such  damages  would  obvif^usly  be  in- 
considerable as  compared  with  the  sum  stated  in 
the  agreement  as  damages,— the  latter  should  be 
regarded  as  a  penalty,  and  not  as  liquidated  dam- 
^ages.   Garter. V.  Strom  (Minn.)  48  N.W.  Rep.  894. 

The  Gode  excepts  only  oases  where  it  would  be 
impoosible  or  extremely  difficult  to  fix  the  actual 
damage.    Bva  v.  McMahon,  77  Gal.  407. 

Where  an  agreement  expresses  a  penalty  for  a 
t>reach  thereof,  the  damages  recoverable  can  only 
tw  assessed  by  a  jury;  and  it  is  error  for  the  court 
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not  to  render  judgment  for  the  amount  of  the 
penalty  or  default.  McPherson  v.  Bobertson,  89 
Ala.  460. 

Pfointi/r  entitUd  at  least  to  nominal  damaoee. 

In  an  action  for  breach  of  contract  the  plaintiff 
is  entitled  to  nominal  damages  at  least  for  the 
breach.  Fnlkerson  v .  Bads,  8  West.  Bep.  515, 19  Mo. 
App.  080. 

Juries  cannot  be  allowed  to  give  anything  more 
than  nomlDal  damages,  where  there  is  no  legal  evi- 
dence of  damages  btifore  thenu  Hennershots  v« 
Gallagher,  124  Pa.  1;  Hancock  v.  HubbeU*  71  GoL 
687. 

The  right  to  damagos  fbr  a  breach  of  contract  is 
unrestricted,  in  the  absence  of  a  quallflcatlon  in  the 
contract,  and  may  include  all  injuries  sustained* 
whether  foreseen  or  not.  Allen  v.  Steers,  89  La. 
Ann.  688. 

Damages  for  breach  of  contract  must  be  capable 
of  certain  ascertainment,  fand  not  remote,  specu* 
latlve  or  contingent.  Western  U.  Teleg.  Go.  v* 
HaH,  m  U.  a  444  (81 L.  ed.  479). 


See  also  7  L.  R.  A.  28i>;  28  L.  R.  A.  G76;  32  L.  R.  A.  283. 
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(December  8, 1880.> 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Wood  County  in 
favor  of  defendant  in  an  action  to  recover 
liquidated  damages  for  an  alleged  breach  of  a 
contract  providing  therefor.    Affirmed. 

Statement  by  Ljron*  J.: 

In  June,  1887,  the  plain tiif  was,  and  still  is. 
the  proprietor  of  a  hotel  in  the  CUv  of  Grand 
Rapids,  known  as  the  "  Witter  House,"  and 
until  that  time  ran  an  omnibus  for  the  carriage 
of  passengers  between  his  hotel,  the  residences 
in  the  Ciiy  of  Grand  Rapids  and  Centralia,  and 
two  railroad  depots,  one  of  which  is  situated  in 
each  of  said  cities.  Such  cities  are  separated 
by  the  Wisconsin  River,  and  were,  at  that  time, 
connected  by  a  free  bridge  across  the  river. 
At  the  same  time  the  defendant  was,  and  still  is, 
the  proprietor  of  another  omnibus  line,  and  en- 
gaged in  the  same  business  in  those  cities.  On 
June  29,  1887,  the  plaintiff  sold  his  omnibus, 
team  and  outfit  to  the  defendant,  who  paid  the 
agreed  consideration  therefor.  At  the  time  of 
such  sale  the  parties  entered  into  an  agreement 
In  writing,  signed  by  them,  which  is  as  follows: 
"  Memorandum  of  agreement  made  and  con- 
cluded this  29th  day  of  June,  1887,  by  and  be- 
tween L.  Hathaway  of  the  one  part,  and  M.  H. 
Lynn  of  the  other  part,  witnesseth:  The  said 
L.  Hathaway  having  this  day  sold  out  his  bus 
line  to  said  M.  H.  Lynn,  now,  therefore,  in 
consideration  of  the  premises  and  of  the  agree- 
ment hereinafter  contained,  the  said  M.  H. 
Lynn' hereby  agrees  and  binds  himself  regular- 
ly and  in  proper  manner  hereafter  to  run  a 
separate  bus  between  the  Witter  House  and  all 
passenger  trains  arriving  at  the  Grand  Rapids 
and  Centralia  depots,  for  the  separate  and  spe- 
cial accommodation  of  the  traveling  public  de- 
sirinff  to  stop  at  the  Witter  House.  Li  other 
words,  to  convey  Witter-House  customers  and 
Centralia-House  patrons  in  separate  busses,  un- 
usual and  temporary  accidents  excepted  and 
excusing.  Also  to  carry  a  runner  for  the  Wit- 
ter House  free  of  charge  to  and  from  all  such 
trains.    In  consideration  of  the  premises,  and 


of  the  foregoing  agreement,  the  said  L.  Hatha* 
way  hereby  a^es  and  binds  himself  that,  so 
long  as  the  said  M.  H.  Lynn  faithfully  carrie»^ 
out  the  foregoing  agreement,  he  will  not  put 
on,  nor  eucouraire  anyone  to  put  on,  a  busnno- 
In  said  cities.  In  case  of  the  violation  or  dis- 
regard of  the  terms  of  this  agreement^  the 
damages  recoverable  by  the  other  are  hereby 
fixed  and  adjusted  at  the  sum  of  (200,  to  be* 
paid  on  demand." 

This  action  was  brought  to  recover  $200.  as 
liquidated  damages  for  alleged  breaches  by  de- 
fendant  of  such  agreement.  The  breaches  as- 
signed are  (1)  that  several  times  between  De- 
cember, 1887,  and  April,  1888,  the  defendant 
failed  to  run  a  separate  omnibus  to  and  fronk. 
certain  trains;  and  (2)  that  since  April  11, 1888, 
the  defendant  has  wholly  failed  to  perform  his- 
said  agreement.  The  defendant  in  his  answer 
alleges  full  performance  of  his  contract  to- 
Aphl  11,  1888,  and  that  he  was  excused  from 
such  peif ormance  thereafter  by  the  destruction 
of  the  bridge  between  the  two  cities,  which  had 
not  been  rebuilt.  He  further  alleges  that  after 
that  date,  and  before  the  action  was  com- 
menced, the  plaintiff  released  him  from  the 
obligation  further  to  perform  such  contract. 
The  parties  were  the  only  witnesses  on  the  triat 
whose  testimony  is  of  any  importance.  Tbo 
only  material  conflict  in  their  testimony  relates* 
to  the  special  breaches  of  the  agreement  charged 
in  the  complaint  to  have  occurred  between  De- 
cember, 1887,  and  April,  1888,  and  to  the  re- 
lease of  defendant  by  plaintiff,  as  alleged  in  the* 
answer,  from  the  performance  of  the  agree- 
ment. It  appears  that  the  bridge  was  carried 
away  by  an  ice  jam  on  April  11, 1888,  and  tho 
river  between  the  two  cities  could  not  be 
crossed  with  teams  until  about  the  middle  of 
May,  when  a  ferry-boat  was  put  in  operation, 
upon  which  teams  and  vehicles  could  be  trans- 
ported across  the  river.  Tolls  were  charged', 
therefor.  Further  reference  to  the  testimony^ 
will  be  found  in  the  opinion.  The  jury  re- 
turned a  verdict  for  the  defendant.  A  motion^ 
for  a  new  trial  was  denied,  and  judgment  en- 
tered for  the  defendant  pursuant  to  the  verdict. 
The  plaintiff  appeals  from  the  judgment. 


As  to  the  measure  of  damages  for  a  breach  of 
oontraot,  the  general  rule  of  the  common  law  Is 
one  of  hidemnlty,  intended  to  give  oompensation 
for  the  loss  susttiined,  and,  as  far  as  practicable,  to 
put  the  plaintiff  in  the  same  condition  in  which  he 
would  have  been  if  the  contract  had  been  fully 
perf  ormedft   Snodgrass  v.  Reynolds,  79  Ala.  4BSi. 

Damages  for  breach  of  contract  to  construct 
house  (Boettler  v.  Tendick,  6  L.  R.  A.  270,  note);  of 
contract  to  convey  lands  (Johnson  v.  McMullin 
(Wy.)  4  L.  B.  A.  070,  note);  generally:  Taylor  Mfg. 
Co.  V.  Hatcher,  8  L.  B.  A.  687,  89  Fed.  Bep.  440; 
Western  U.  Teleg.  C!o.  v.  Brown,  8  L.  B.  A.  708,  Tiote, 
n  Tex.  728;  Osgood  v.  Bauder,  1 L.  B.  A.  066,  note^ 
76  Iowa,  660;  Hunt  v.  Oregon  Paa  B.  Co.  1  L.  B.  A. 
942, 86  Fed.  Bep.  481. 

Partite  may  modify  their  aoreemente. 

Parties  can  agree  to  change  or  modify  their 
agreements  without  any  new  consideration.  Ruege 
V.  Gates,  71  Wis.  684;  Izaid  v.  Klmmel  (Neb.)  41  N. 
W.  Rep.  1068. 

Parties  to  a  written  executory  contract  nnder 
seal  may  modify  it  by  parol,  if  they  have  acted 
under  and  executed  It  as  modified.  McClay  v. 
Gluck  (Minn.)  42  N.  W.  Bep.  876. 

Where  a  valid  change  in  a  contract  It  made,  the 
«  L.  R  A. 


old  contract  Is  thereby  done  away  with,  and  a  new- 
one  substituted.    Smith  y.  Snyder,  82  Va.  014. 

May  waive  provision  <n  eontraet, 

A  party  may  waive  any  provision,  either  of  a. 
contract  or  of  a  statute.  Intended  for  bis  benefit. 
Shutte  V.  Thompson,  82  IT.  S.  16  Wall.  161  (21  L.  ed. 
128). 

A  waiver  is  the  voluntary  relinquishment  of 
some  known  right  or  advantage.  Authorities  cited 
m  Peabody  v.  Magulre,  6  New  Bng.  Bep.  099,  7d> 
Me.  672. 

A  waiver  of  a  stipulation  in  an  agreement  must, 
to  be  effectual,  not  only  be  made  intentionaUy,  but 
with  knowljDdge  of  the  circumstances.  This  Is  the 
rule,  not  only  when  there  is  a  direct  and  precise- 
agreement  to  waive  the  stipulation,  but  also  where* 
it  is  sought  to  deduce  a  waiver  from  the  conduct  of 
the  party.  Bennecke  v.  Connecticut  Mut.  L.  Ina. 
Co.  106  U.  8. 866  (26  L.  ed.  990);  Beynolds  v.  Douglass, 
87n.&]2Pet.497(9L.ed.  UH). 

Acquiescence  and  walyer  are  always  questions  of* 
fact.   Pence  v.  Langdon,  99  U.  S.  678  (26  L.  ed.  420).. 

A  waiver  may  be  proved  either  directly  or  cir- 
cumstantially, like  any  other  fact.  Authorities 
dted  in  Peabody  v.  Maguire,  supra. 
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Jfr.  Oeorg^  L.  Williamst  for  appellant: 

The  damages  in  this  case  beinff  such  as  were 
nnoertain,  conjectural,  not  easily  determined 
and  not  unreasonable,  the  sum  fixed  by  the 
parties  must  be  considered  as  liquidated  dam- 
ages. 

Lyman  t.  Babooek,  40  Wis.  006;  Pierce  y. 
Jung,  10  Wis.  80;  OuMng  ▼.  Drew,  VJ  Mass. 
445. 

A  release  to  be  effectual  must  declare  with 
entire  distinctness  the  purpose  of  the  creditor 
to  discharge  the  debt  and  the  debtor. 

2  Parsons,  Cont.  713. 

A  new  agreement  to  release,  waive,  cancel  or 
annul  the  original  agreement  must  precede  a 
breach  of  it. 

Brown  v.  Everhard,  52  Wis.  207. 

Mr.  J.  W*  Cochran  for  respondent 

Ljroiif  J.,  delivered  the  opinion  of  the  court: 
The  conclusions  we  have  reached  relieve  us 
from  the  necessity  of  determining  whether  the 
stipulation  in  the  agreement  of  «Jiine  29,  1887, 
to  the  effect  that  if  either  party  violate  the 
terms  thereof  he  shall  pay  to  the  other  party, 
on  demand,  the  sum  of  $200,  thereby  provides 
for  a  mere  penalty,  as  in  Lyman  v.  Bdbcoek, 
40  Wis.  508,  or  whether  the  |200  is  to  be  re- 
garded as  liquidated  damages,  as  in  Berrinkoit 
V.  Traphagen,  39  Wis.  219.  Neither  are  we 
called  upon  to  decide  whether  the  agreement, 
which  contained  no  limitation  of  the  time  it 
shall  continue,  may  be  rescinded  at  the  option 
of  either  party,  as  in  Irish  v.  Dean,  Id.  662; 
nor  whether  the  altered  conditions  caused  by 
the  destruction  of  the  free  bridge,  and  the  sub- 
stitution therefor  of  a  toll  ferry,  terminated  the 
contract.  U  nder  a  different  state  of  facts  these 
interesting  questions  might  have  arisen,  but 
they  are  not  involved  in  the  case  here  made  by 
the  pleadinirs  and  testimony. 

I.  Assuming  it  to  have  been  proved  on  the 
txial  that  the  defendant  failed,  at  different  times, 
to  run  a  separate  omnibus  between  plaintiff's 
hotel  and  certain  trains,  it  does  not  appear  that 
such  failure  resulted  in  any  damage  to  the 
plaintiff.  It  seems  undisputed  that  the  defend- 
ant ran  an  omnibus  between  each  train  arriv- 
ing at  either  city  and  the  plaintiff's  hotel,  ex- 
cept when  communication  with  the  Centralia 
'lepot  was  necessarily  interrupted  by  the  de- 
struction of  the  bridge,  although  on  a  few  oc- 
casions before  April  11.  and  constantly  after- 
wards, the  same  omnibus  served  other  hotels. 
It  is  not  shown  that,  at  such  tiroes,  there  were 
any  passengers  to  or  from  the  hotel  of  plain- 
tiff, and  no  fact  or  circumstance  appears' from 
which  it  can  be  inferred  that  the  plaintiff  suf- 
fered any  damage  because  of  the  occasional 


failure  of  defendant  to  run  a  separate  omnibus^ 
between  plaintiff's  hotel  and  the  depots.  Hence- 
the  plaintiff  would  only  be  entitled  to  nominal 
damages  for  alleged  breaches.  This  action  is 
brought  upon  the  theory  that  the  sum  of  $200 
specified  in  the  agreement  is  liquidated  dam- 
ages'for  anv  breach  of  the  requirements  there- 
of, and  such  is  the  contention  of  the  plaintiff. 
For  the  purposes  of  the  case,  the  correctness  of 
this  proposition  will  be  conceded.  In  such  %< 
case,  before  any  liability  to  pay  the  liquidated 
damages  can  attach  to  the  party  in  default,  he 
must  have  been  guilty  of  a  substantial  breach 
of  his  agreement,— a  breach  which  has  resulted 
in  something  more  than  mere  nominal  dam- 
ages to  the  other  contracting  party.  This  rule 
is  so  manifestly  just  that  no  discussion  of  it  ie^ 
necessary.  Hence  we  conclude  that  the  plain- 
tiff is  not  entitled  to  recover  such  stipulated 
damages  for  any  alleged  breach  occurring  be- 
fore the  time  the  defendant  claims  to  have  been 
released  by  the  plaintiff  from  the  obligations 
of  the  agreement  of  June  29,  1887. 

II.  Was  the  defendant  so  released?  He  tes- 
tified on  the  trial  that  on  May  16, 1888,  the  day 
before  the  ferry-boat  commenced  running  reg- 
ularly, he  told  the  plaintiff  that  he  consider^ 
their  contract  ended  by  the  destruction  of  the 
bridge,  and  he  intended  thereafter  to  run  but 
one  omnibus.  Plaintiff  claimed  the  contract 
was  still  in  force.  Thereupon  the  defendant 
offered  to  resell  the  same  property  to  the  plain- 
tiff. They  negotiated  some  days,  and  finally 
aCTeed  upon  the  terms  of  the  resale.  There- 
after the  plaintiff  refused  to  make  the  pur- 
chase, but  said  to  the  defendant:  "  I  have* 
concluded  not  to  put  any  bus  on.  You  may  go- 
on and  rtin  it  as  you  wish  to,  or  nm  it  as  you 
are  a  mind  to,"— also  that  defendant  need  not 
carry  a  runner  for  him,  if  he  did  not  wish  to. 
The  plaintiff  denied  these  statements. 

If  the  plaintiff  said  to  defendant  what  thet 
latter  testified  he  did,  we  think  the  jury  were 
justified  in  finding  that  plaintiff  thereby  re- 
leased him  from  his  obligation  to  run  a  sepa- 
rate omnibus  between  Uie  hotel  and  depots. 
Such  a  release  is  valid  without  any  new  and 
independent  consideration  to  (support  it.  The* 
testimony  being  in  conflict  on  this  subject,  it 
was  competent  for  the  jury  to  beUeve  the  de- 
fendant, and  manifestly  they  did  so,  and  pred- 
icated their  verdict  on  his  testimony.  Thi» 
court  cannot  say  that  they  should  have  disbe- 
lieved him,  and  based  their  verdict  on  the  tes- 
timony of  the  plaintiff.  Our  conclusion  is  that 
the  testimony  supports  the  verdict,  and  hence- 
that  the  judgment  should  not  be  disturbed. 

The  judgment  mf  the  Circuit  Court  ie  c^rmed^ 
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mairled  wonuui  ean  maintalTi  an 


aeUon  for  the  eotioement  of  her  husband  awar 
from  her,  and  her  oonsequeDt  deprivation  of  hie 
oomf ortk  aid,  proteotion  and  soototy. 
8.  The  repeal  bj*  the  Act  of  1880  of  tli» 
proTlsioiui  of  the  Acts  of  1860  and 
1808»lffiving  the  wife  the  riffht  to  maintain  an 


Nora— 2V>ft,  injury  to  a  right  importa  damaoe,     |  In  himself  whioh  has  been  invaded,  weakened  or  de- 
Bvery  Injury  to  a  rlflrht  Imports  a  damage;  for   stroyed  by  the  unlawful  or  malicious  act  of  th» 
wherever  the  plaintiff  estabUshes  some  legal  rtght  I  defendant,  there  to  a  wrong  and  damage  In  law  re» 
6L.R.A. 


See  also  0  L.  R.  A.  829;  8  L.  R.  A.   420,  833;  10  L.  R.  A.  4CS ;  14  L.  R.  A.  545; 
26  L.  R.  A.  412:  27  L.  R.  A.  120,  G85;  32  L.  R.  A.  623;  38  L.  R.  A.  242;  40  L.  R.  A. 
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action  for  Injury  to  ber  person  or  obaraoter.  was 
not  intended  to  take  away  any  rights  of  action, 
but  merely  to  remove  sections  no  longer  regarded 
«B  operative. 

(ffaight  and  Parker^  JJ.,  diaenL) 

(December  8, 1889.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fourth  Department,  afQrming  a  Judgment  of 
the  Broome  Circuit  in  favor  of  plaintiff,  and 
also  an  order  denying  a  motion  for  new  trial 
in  an  action  to  recover  damages  for  the  aliena> 
tion  from  plaintiff  of  her  husband's  affections. 
Afflpned. 

The  case  is  fully  stated  in  the  opinion. 

Messrs.  Clark  A  Brown,  for  appellant: 

The  novelty  of  a  particular  action  or  defense, 
where  the  facts  on  which  it  is  founded  are 
•of  common  occurrence,  is  a  strong  argument 
that  it  cannot  be  upheld. 

Costigan  y.  Moliawk  db  H.  R  €h.  2  Denio, 
•610;  Duke  of  Newcastle  v.  Olark,  8  Taunt  (H)2; 
BussOl  y.  Vevon  Ch,2T,K  678. 

The  action  would  not  He  at  common  law. 

Mehrhoff  y,  Mehrh&ff,^6  Fed.  Rep.  14;  Loffan 
T.  Logan,  77  Ind.  558;  Lynch  v.  KnigM,  9  H. 
L.  Cas.  577;  Clark  v.  Harlan  (Ohio)  1  Cinn. 
Buper.  Ct.  Rep.  418;  Westlake  v.  Westlake,  84 
Ohio  St.  621;  Jaynes  v.  Jaynes,  89  Hun,  40. 

There  is  no  combination  of  the  common  law 
and  the  Statutes  of  the  State  of  New  York, 
that  enables  this  action  to  be  maintained. 
The  Statutes  of  the  State  of  New  York  have 
not  abolished  the  common-law  unity  of  hus- 
band and  wife. 

Bertles  y.  Nunan,  92  N.  Y.  159;  Fitzgerald 
T.  Quann,  12  Cent.  Rep.  745,  109  N.  Y.  441 ; 
Mangam  v.  i%c*.  111  N.  Y.  401 

The  loss  of  a  husband's  society  is  not  an  in- 
jury to  the  character  of  the  wife,  nor  is  it  an 
injury  to  her  person. 

Logan  y.  Logan,  77  Ind.  564. 

Section  450  of  the  Code  leayes  the  law  as  it 
'was  before  its  i)assage. 


Fitzgerald  y.  Quann,  12  Cent  Rep.  745,  109 
N.  Y.  447. 

The  cause  of  action  cannot  be  predicated  on 
the  idea  that  the  right  which  the  wife  hss  to 
the  society  and  aid  of  her  husband  is  her  prop- 
erty. 

See  8tief  y.  Bart,  1  N.  Y.  24;  Morrison  y. 
Semple,  6  Binn.  94;  Jackson  y.  Housel,  17  Johns. 
283;  QiOet  y.  FairckUd,  4  Denio,  82;  ZabriskU 
y.  BmUh,  18  N.  Y.  888. 

Mr,  Alexander  CmiiBiiiie^t  with  Mesers, 
CannifT  A  Penrle»  for  respondent: 

There  is  no  wrone  without  a  remedy. 

Searles  y.  Oronk,  &  How.  Pr.  824;  Graves  y. 
Briggs,  6  Abb.  N.  C.  41. 

The  depriving  plaintiff  of  the  society,  com- 
panionship, aid  and  comfort  of  her  husband  is 
a  wrongful  invasion  of  the  personal  rights  of 
the  plaintiff.  She  may  maintain  her  action  for 
its  redress  under  the  laws  of  this  State. 

Bigelow,  Torts,  158;  Weetlaks  y.  Weetlake,  84 
Ohio  St.  621;  Clark  v.  Harlan  (Ohio)  1  Cinn. 
Super.  Ct.  Rep.  418:  Cooley,  Torts,  227;  1  Ad- 
dison, Torto,  4th  ed.  86;  Breiman  y.  Paaech,  7 
Abb.  N.  C.  249. 

The  decisions  of  this  State  upon  the  mean- 
ing of  the  term  " injury"  are  broad  enough  to 
include  an  action  by  a  married  woman  for  en- 
ticing away  her  husband. 

See  Lynch  y.  Knight,  9  H.  L.  Cas.  577;  Baker 
y.  Baker,  16  Abb.  N.  C.  298. 

Vaim*  /.,  deliyered  the  opinion  of  the 
court: 

The 'plaintiff, fa  married  woman,  brought 
this  action  to  recoyer  damages  from  the  de- 
fendant for  entidnff  away  her  husband,  and 
depriving  her  of  hu  comfort,  aid,  protection 
and  society.  The  defendant  insists  that  neither 
at  common  law,  nor  under  the  Act  Concern- 
ing the  Rights  and  Liabilities  of  Husband  and 
Wife,  can  such  an  action  be  maintained.  It 
was  provided  by  that  Statute  that  any  married 
woman  might,  while  married,  sue  and  be  sued 
in  all  matters  having  relation  to  her  sole  and 
separate  property,  and  that  she  might  maintain 


«ultinfir  therefrom,  in  respect  of  which  an  action  Is 
maintainable  for  pecuniary  compeDsatlon,  thoufirh 
no  actual  pecuniary  loes  can  be  proved.  Rogers  v. 
MacDamara«  14  a  B.  27, 28  L.  J.  N.  8.  C.  P.  1;  Bonomi 
V.  Backhouse,  EL  BL  &  EL  057;  Ashby  v.  White,  2 
LdL  Baym.  9M;  Bmbrey  v.  Owen,  6  Exch.  868, 20  Ij. 
J.  N.  8.  Bzch.  212;  Rochdale  Oanal  Go.  v.  Kiner,  14 
•Q.  B.  186;  Webb  v.  Portland  Mfkr.  C!o.  ^  Bumn.  197: 
Bower  v.  HiU,  1  Scott,  626. 

Indeed  it  is  held  that  actions  may  be  sustained 
for  such  an  act,  even  though  the  damage  Is  not  sus- 
ceptible of  proof.  Delaware  &  H.  Oanal  Oo.  v.  Tor- 
rey,  88  Pa.  148;  1  Addison,  Torts,  16. 

For  any  violation  of  personal  rights  an  unmar- 
ried woman  has  the  same  remedy  that  a  man  ha& 
£he  may  sue  for  Injury  to  her  character,  her  per- 
«on  or  her  property.  A  right  of  action  to  this  ex- 
tent is  clearly  given  to  a  married  woman  under  the 
statutes.  Furrow  y.  Chapln,  18  Kan.  112;  Towns- 
din  V.  Nutt,  19  Kan.  284;  Mehrhoff  v.  Mehrhoff,\26 
Fed.  Rep.  14. 

Jieeiproeol  riffias  of  IwuibanA  and  wife  reoaried  as 
properttfrn 
The  reciprocal  rights  of  husband  and  wife  may  be 
regarded  as  the  property  of  the  respective  parties, 
In  the  broad  sense  of  the  word  ^  property,**  which 
includes  things  not  tangible  or  visible,  and  applies 
to  whatever  is  exclusively  one*B  own.  An  unbroken 
«  L.  R.  A. 


series  of  decisions,  from  early  times,  holds  that,  for 
a  willful  invasion  of  the  husband's  right  to  the 
society  of  his  wife,  he  may  maintain  an  action  for 
damages  against  the  wrong-doer.  His  right  of  ac- 
tion Is  not  put  upon  the  technical  ground  of  loss  of 
service,  as  Is  sometimes  suggested,  but  it  rests  upon 
the  loes  of  conjugal  affection  and  society  of  the 
wife.  Weedon  v.  Timbrell,  6  T.  R.  8W;  Jaynes  v. 
Jaynes,  88  Hun,  40;  Bennett  v.  Smith,  21  Barb.  480; 
Hutoheson  v.  Feok,  6  Johns.  196;  Bchouler,  Husb. 
and  W.  164. 

Bight  of  acUon  for  aUenation  of  affections  and  km 
of  eonjugal  soeiety, 

A  wife  may  maintain  an  action  for  the  loes  of  the 
society  and  companionship  of  her  husband,  against 
one  who  wrongfully  and  maliciously  Induces  and 
procures  her  husband  to  abandon  or  send  ber 
away.  Westlake  v.  WesOake,  84  Ohio  8L6SL:  Jaynes 
V.  Jaynes,  89  Hun,  40;  dark  v.  Harlan  (Ohio)  1  Cinn. 
Super.  Ot  Uep.  418. 

A  wife  may  maintain  an  action  against  a  woman 
who  alienates  her  husbcmd^  affections  and  entices 
him  away  from  her,  so  as  to  deprive  her  of  his 
society  and  adequate  support.  Mehxhoff  y.  Mehiw 
hoff ,  26  Fed.  Rep.  18;  Westlake  v.  Westlake,  supra; 
Logan  y.  Logan,  77  Ind.  668. 

Such  right  Is  her  ^^separate  property**  within  the 
meaning  of  that  term  as  used  in  the  statutes;  and  tf 
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-an  action,  in  her  own  name,  for  damages, 
asainst  any  person  or  body  corporate,  for  any 
injury  to  her  person  or  character,  the  same  as 
4f  she  were  sole.  Laws  1860,  chap.  90,  p.  158, 
-§  7,  as  amended  by  chapter  172,  Laws  1862, 
p.  348.       ' 

An  injury  to  the  person,  within  the  mean- 
ing of  the  law,  includes  certain  acts  which  do 
rot  involve  physical  contact  with  the  person 
injured.  Thus  criminal  conversation  with  the 
wife  has  long  been  held  to  be  a  personal  injury 
to  the  husband  {JMamater  v.  BusseU,  4  How, 
Pr.  234  (1860);  Strausa  v.  Schwarzwaelden,  4 
Bosw.  627  (1859),  and  the  seduction  of  a 
•daughter  a  like  injury  to  the  father.  Taylor 
V.  North,  8  Ckxle  Rep.  9;  titeinberg  v.  La^r, 
-50  How.  Pr.  482. 

The  Code  of  Civil  Procedure,  in  defining 
^'personal  injury/'  includes,  under  that  head, 
libel,  slander  "or  other  actionable  injury  to 
the  person."    Section  8848,  subd.  9. 

It  is  well  settled  that  a  husband  can  main- 
tnin  an  action  against  a  third  person  for  en- 
ticing away  his  wife,  and  depriving  him  of 
her  comfort,  aid  and  society  Butcheson  v. 
feck,  5  Johns.  196;  Barnes  v.  Alien,  1  Abb. 
Dec.  111. 

The  basis  of  the  action  is  the  loss  of  con- 
sortium, or  the  right  of  the  husband  to  the 
conjugid  society  of  his  wife.  It  is  not  neces- 
sary that  there  should  be  proof  of  any  pecu- 
niary loss  in  order  to  sustain  the  action.  Ber- 
mance  v.  James,  82  How.  Pr.  142;  Einehari  v. 
Bills,  82  Mo.  584. 

Loss  of  services  is  not  essential,  but  is  merely 
n  matter  of  aggravation,  and  need  not  be  al- 
Jeged  or  proved.  Bigaoustie  v.  Faulet,  184 
3fass.  125. 

According  to  the  following  cases,  a  wife 
<'an  maintain  an  action,  in  her  own  name  and 
for  her  own  benefit,  against  one  who  entices 
her  husband  from  her,  alienates  his  affection 
And  deprives  her  of  his  society.  Jaynes  v. 
Jaynes,  89  Hun,  40;  Breiman  v.  Paiiseh,  7 
Abb.  N.  C.  249;  Bakery,  Baker,  16  Abb.  N. 
C.  298;  TFlwwrv.  MiUn,  17  Abb.  N.  C.  221; 


ClkwchiU  y.  Lewis,  Id.  226;  Simmons  v.  Sim- 
mons, 4  N.  Y.  Supp.  221. 

There  appears  to  be  no  reported  decision  in 
this  State  holding  that  such  an  action  will  not 
lie,  except  Van  Amam  v.  Ayers,  67  Barb.  544. 
That  case  was  decided  at  special  term,  in  1877, 
and  the  learned  justice  who  wrote  the  opinion 
therein,  as  a  member  of  the  general  term 
when  the  case  now  under  consideration  was 
affirmed,  concurred  in  the  result,  and  stated 
that,  owing  to  recent  authorities,  he  thought 
the  right  of  action  should  be  upheld.  Some 
of  the  cases  rest  mainly  upon  the  Statute 
already  alluded  to,  and  sustain  the  action 
upon  the  theory  that  enticing  awajir  the  wife  is 
such  an  injury  to  the  personal  rights  of  the 
husband  as  to  amount  to  an  injury  to  the  per- 
son, while  others  proceed  upon  the  ground 
that  the  loss  of  consortium  is  an  injury  to  prop- 
erty, in  the  broad  sense  of  that  word,  "which 
includes  things  not  tangible  or  visible,  and  ap- 
plies to  whatever  is  exclusively  one's  own.** 
Jaynes  v.  Jaynes,  supra,  sustains  the  action 
upon  either  ground,  although  prominence  is 
given  to  the  latter.  Several  of  the  cases  justify 
the  action  generally,  without  allusion  to  any 
statute. 

If  the  wrong  in  question  is  an  injury  to 
property  simply,  it  would  not  abate  upon  the 
death  of  the  plaintiff,  but  could  be  revived  in 
the  name  of  the  personal  representatives,  a 
consequence  which  suggests  the  precarious 
nature  of  that  ba^is  for  the  action.  Oregin  v. 
Brooklyn  0.  B,  Co,  76  N.  Y.  192,  88  N.  Y. 
695. 

In  other  States  the  rule  varies.  In  Ohio 
and  Kansas  recovery  by  the  wife  is  permitted, 
while  in  Indiana  the  right  has  thus  far  been  de- 
nied, but  by  a  court  s9  evenly  divided  in  opin- 
ion as  to  leave  the  ultimate  rule  in  that  State 
uncertain.  Clark  v.  Barlan,  1  Cinn.  Super. 
Ct  Rep.  418;  Westlake  v.  Westlake,  84  Ohio 
St.  621;  MehrhoffY,  Mehrhoff,  26  Fed.  Rep. 
18;  L(Man  v.  Logan,  77  Ind.  558. 

In  England  the  point  does  not  appear  to 
have  been  directly  passed  upon,  but  in  one 


that  be  not  so,  then  It  is  a  peisonal  right  for  an  in- 
jury to  whloh  an  action  Is  given  by  the  said  Acts. 
Van  Amam  v.  Ayers,  67  Barb.  6U,  distinguished 
^nd  not  followed;  Breiman  v.  Paasoh,  7  Abb.  N.  0. 
240;  Baker  v.  Baker,  16  Abb.  N.  a  SOB;  Jaynes  v. 
Jaynes,  89  Hun,  40. 

The  loss  of  conjugal  society  is  not  a  pecuniary 
loss:  though  it  may  be  a  loss  whloh  the  law  may  rec- 
ognize to  the  wife  as  well  am  the  husband.  Lord 
Campbell  in  Liynch  y.  Knight,  9  H.  L.  Cas.  S77; 
Westlake  v.  Westlake,  suipra. 

There  is  no  reason  why  such  an  action  should  not 
•be  supported,  where  by  statute  the  wife  is  allowed, 
for  her  own  benefit,  to  sue  for  pefsonal  wrongs 
suffered  by  her.   Cooley,  Torts,  227. 

Under  the  Statutes  of  Kansas,  **a  woman  may, 
while  married,  sue  and  be  sued,  in  the  same  man- 
ner as  if  she  were  unmarried.**  Stat.  1879,  chap.  OS, 
4  8;  Mehrhoff  v.  Mehroff,  98  Fed.  Bep.  14. 

So  it  has  been  held  tliat  a  husband  may  maintain  an 
actiOD  for  alienating  the  affections  of  his  wife,  and 
inducing  her  to  refuse  to  live  with  him  as  his  wife, 
although  she  be  not  physicaUy  absent  or  separate 
from  him,  and  there  be  no  pecuniary  loss,  or  loss 
of  service  by  an  actual  leaving  or  oontinuiog  away 
from  him.    Heermance  v.  James,  47  Barb.  120. 

There  may  be  desertion  though  the  parttos  con- 
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tlnue  to  occupy  the  same  house.  1  Bishop,  Mar. 
and  Div.  i  779;  Fishli  v.  Fishli,  2  Litt.  (Ky.)  8S7;  Moss 
V.  Moss,  2  Ired.  L.  66;  Jaynes  v.  Jaynes,  89  Hun,  41. 

No  such  right  of  action  existed  under  the  com- 
mon law  by  reason  of  the  legal  unity  of  husband 
and  wife.  In  Westlake  v.  Westlake,  dupra^  this 
question  is  discussed  at  length  under  the  Statute  of 
that  State,  and  the  court,  by  a  divided  bench  (a 
majority  of  one),  held  that  the  wife  could  m«1nt.Hin 
her  action.  In  Logan  y.  Logan,  77  Ind.  568,  the 
couris  by  a  majority  of  one,  decided  that  under  the 
Statutes  of  Indiana  the  wife  could  not  maintain  an 
action,  but,  the  words  being  slanderous,  she  could 
maintain  her  action  of  slander.  Mehrhoff  v.  Mehr- 
hoff, «upra. 

In  an  action  against  a  third  party  for  inducing 
the  plaintiff^s  husband  to  send  her  away,  the  dec- 
larations of  the  husband,  made  in  the  absence  of 
the  defendant,  are  not  admissible  In  evidence. 
Westlake  v.  Westlake,  supra. 

So  in  an  action  for  enticing  away  the  plaintiff's 
wife,  the  declarations  of  the  wife  are  not  admissible 
in  evidence.   Wlnsmore  v.  Greenbank,  Willes,  677. 

The  confessions  of  the  wife,  in  an  action  by  the 
husband  against  her  seducer,  are  not  evidence 
against  the  defendant.  BulL  N.  P.  88;  Westlake  y» 
Westlake,  ncprcb 
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the  jud^s  approached  it  so  nearly  and 
differed  so  widely  id  their  discussioDs  that  it  is 
cited  as  an  authority  upon  both  sides  of  the 
question.     Lynch  v.  Knight,  9  H.  L.  Cas.  577. 

The  Lord  Chancellor  (Campbell),  In  deliver- 
ing the  leading  opinion,  said:  "If  it  can  be 
shown  that  there  u  presented  to  us  a  concur- 
rence of  loss  and  injury  from  the  act  com- 
plained of,  we  are  bound  to  say  that  this  action 
lies.  Nor  can  I  fUlow  that  the  loss  of  eon- 
sortium  or  conjugal  society  can  give  a  cause  of 
action  to  the  husband  alone."  Lord  Cran- 
worth  was  strongly  inclined  to  think  that  this 
view  was  correct,  but  did  not  feel  called  upon 
to  express  a  decided  opinion,  as  it  was  agreed 
that  the  judgment  of  the  court  should  be  placed 
upon  another  ground.  Lards  Brougham  and 
Wensleydale  thought  that  the  action  would 
not  lie.  In  that  case,  it  is  to  be  observed,  the 
husband  joined  the  wife  in  bringing  the  action, 
"for  conformity,"  as  there  was  no  enabling 
statute  authorizing  her  to  sue  in  her  own 
name. 

While  this  action  was  tried,  decided  at  the 

general  term,  and  argued  in  this  court  upon 
le  theory  that  the  Acts  of  1860  And  1862,  con- 
cerning the  rights  and  liabilities  of  husband 
and  wife,  were  still  in  force,  in  fact  they  have 
no  application,  because  the  sections  heretofore 
regai-ded  as  applicable  were  repealed  by  the 
General  Repealing  Act  of  1880.  Laws  1880, 
chap.  245,  g§  86,  88. 

The  judgment  in  this  action,  therefore,  can- 
not be  afnrmed  upon  the  ground  that  the 
wrong  complained  of  may  be  redressed  under 
tliose  Statutes.  Can  it  be  sustained  upon  the 
theory  that  the  right  of  action  belongs  to  the 
wife,  according  to  th^  general  principles  of 
the  common  law,  and  that  she  may  now  main- 
tain it,  being  permitted  to  sue  m  her  own 
name?  The  Code  of  Civil  Procedure  (§  450) 
provides:  **In  an  action  or  special  proceed- 
ing a  married  woman  appears,  prosecutes  or 
defends,  alone  or  joined  with  other  parties,  as 
il  she  were  single. 

The  capacity  of  the  plaintiff  to  sue  cannot 
be  questioned  under  this  Statute,  but  whether 
she  has  a  cause  of  action  to  sue  upon  is  the  im- 
portant inquiry.  Can  she  maintain  an  action 
for  any  personal  injury,  even  for  an  as«^ault 
and  battery,  since  the  Kepealing  Act  already 
cited  went  into  effect?  Admitting  her  power 
to  assert  her  ri^^his  in  court,  what  right  has 
she  to  as&ert?  Has  she  such  a  le^al  right  to 
the  conjugal  society  of  her  husband  as  to  ena- 
ble her  to  recover  against  one  who  wrongfully 
deprives  her  of  that  right? 

It  is  urged  that  the  ^novelty  of  the  action  is 
a  strong  argument  that  it  cannot  be  upheld. 
The  same  point  was  urged  in  almost  the  first 
action  brought  by  a  husband  against  one  who 
had  enticed  away  his  wife,  and  the  answer 
made  bv  the  court  in  that  case  we  repeat  as 
applicable  to  this:  "The  first  general  objec- 
tion is  that  there  is  no  precedent  of  any  such 
action  as  this,  and  that,  therefore,  it  will  not 
lie.  .  .  .  But  this  general  rule  is  not  applica- 
ble to  the  present  case.  It  would  be,  if  there 
had  been  no  special  action  on  the  case  before. 
A  special  action  on  the  case  was  introduced 
for  Uiis  reason,  that  the  law  will  never  suffer 
an  injury  and  a  damage  without  a  remedy, 
but  there  must,  be  new  facts  in  every  special 
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action  on  the  case.*'     Winsmore  v.  OreeTibank, 
Willes,  577,  580. 

Moreover,  the  absence  of  strictly  common- 
law  precedents  is  not  surprisins^,  because  the 
wife  could  not  bring  an  action  alone^  owing  to> 
the  disability  causeof  by  coverture,  and  the  hus- 
band would  not  be  apt  to  sue,  as  by  that  act 
he  would  confess  that  he  had  done  wrong  in 
leaving  his  wife.  The  actual  injury  to  the 
wife  from  the  loss  of  consortium,  which  is  the 
basis  of  the  action,  is  the  same  as  the  actual 
injury  to  the  husband  from  that  cause.  Hi» 
right  to  the  conjugal  society  of  his  wife  is  no 
greater  than  her  right  to  the  conjugal  society 
of  her  husband.  Marriage  eives  to  each  the 
same  rights  in  that  regard.  Each  is  entitled 
to  the  comfort,  companionship  and  affection 
of  the  other.  The  rights  of  the  one  and  the 
obligations  of  the  other  spring  from  the  mar-^ 
riage  contract,  are  mutual  in  character,  and 
attach  to  the  husband  as  husband,  and  to  the- 
wife  aa  wife.  Any  interference  with  these- 
rights,  whether  of  the  husband  or  of  the  wife^ 
is  a  violation,  not  only  of  a  natural  right,  but 
also  of  a  legal  right,  arising  out  of  the  mar- 
riage relation,  u  is  a  wrongful  interference 
witn  that  which  the  law  both  confei-s  and  pro- 
tects. A  remedy,  not  provided  bv  atatute,. 
but  springing  from  the  nexibility  of  the  com- 
mon law,  and  its  adaptability  to  the  chan^ngp 
nature  of  human  affairs,  has  long  existed  for 
the  redress  of  the  wrongs  of  the  husband.  As 
the  wrongs  of  the  wife  are  the  dame  in  princi- 
ple, and  are  caused  by  acts  of  the  same  nature 
as  those  of  the  husband,  the  remedv  should  be 
the  same.  What  reason  is  there  for  any  dis- 
tinction f  Is  there  not  the  same  concurrence 
of  loss  and  injury  in  the  one  case  as  in  the 
other?  Why  should  he  have  a  right  of  action 
for  the  loss  of  her  society,  unless  she  also  haa 
a  right  of  action  for  the  loss  of  his  society  f 
Does  not  the  principle  that  "the  law  will  never 
suffer  an  injury  and  a  damage  without  a  rem- 
edy" apply  with  equal  force  to  either  casef 
Since  her  societ^r  has  a  value  to  him  capable  of 
admeasurement  in  damages,  why  is  his  society 
of  no  legal  value  to  her?  Does  not  she  need 
the  protection  of  the  law  in  this  respect  at  least 
as  much  as  he  does?  Will  the  law  give  its  aid 
to  him  and  withhold  It  from  her? 

It  appears  from  the  cases  already  cited  that» 
according  to  the  weight  of  authority,  the  wife 
can  maintain  such  an  action  when  there  is  a 
statute  enabling  her  to  sue.  The  modern  ele- 
mentary writers  take  the  same  position.  **  To 
entice  away  or  corrupt  the  mind  and  affection 
of  one's  consort  is  a  civil  wrong,  for  which  the 
offender  is  liable  to  the  injured  husband  jr 
wife.  The  gist  of  the  action  is  not  the  loss  of 
assistance,  but  the  loss  of  consortium  of  the 
wife  or  husband,  under  which  term  sie  usu- 
ally included  the  person's  affection,  society  or 
aidf."    Bigelow,  Torts,  168. 

"We  see  no  reason  why  such  an  action 
should  not  be  supported,  where,  by  statute,  the 
wife  is  aUowed,  for  her  own  benefit,  to  sue  for 
personal  wrongs  suffered  by  her."  Cooley» 
Torts,  228. 

The  question  remains  whether  a  married 
woman  can  now  maintain  an  action  in  this 
State  for  an  injury  to  her  person.  Had  a  mar- 
ried woman  a  right  of  action  at  common  law 
for  a  personal  injury,  but  without  power  to 
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assert  it  owing  to  her  coverture,  or  did  the  right 
itself  belong  to  the  husband?  If  the  right  was 
ills,  she  seems  to  haye  no  remedy  for  such 
wrongs,  since  the  repeal  of  the  Statutes  of  1860 
«nd  ll62.  If,  however,  the  right  was  hers, 
but,  owing  to  the  legal  fiction  of  the  unity  of 
liusband  and  wife,  she  could  not  assert  it,  she 
may  now  have  a  remedy  under  section  450  of 
the  Code.  At  common  law  the  husband  and 
the  wife  were  treated  as  one  person,  and  mar- 
riage operated  as  a  suspension,  in  most  respects, 
•of  the  legal  existence  of  the  latter.  From  this 
supposed  unitv  of  husband  and  wife  sprang 
«11  the  disabilities  of  married  women.  She 
•could  not  make  a  binding  contract  or  com- 
mence an  action,  because  either  would  imply 
that  she  had  a  separate  existence.  He  could 
4iot  enter  into  a  covenant  with  her,  because  it 
^ould  be  only  to  covenant  with  himself.  They 
<K)uld  not  give  evidence  for  each  other,  be- 
<»tuse  no  one  was  then  pennitted  to  testify  in 
his  own  behalf,  nor  against  each  other,  because 
BO  one  could  be  compelled  to  accuse  himself. 
But  marriage  only  suspended  her  personal 
Tights:  it  did  not  annihilate  them,  or  transfer 
them  all  absolutely  to  her  husband.  While  it 
was  an  absolute  gift  to  him  of  her  goods  and 
•chattels,  it  was  only  a  qualified  gift  to  him  of 
her  choscs  in  action,  depending  upon  the  con- 
<iition  that  he  reduce  them  to  possession  during 
•coverture,  as  otherwise  upon  his  death  they 
belonged  to  her.  ,  Bright,  Hush,  and  W.  84, 36; 
Clancy.  Married  Women,  109;  Reeve,  Dom. 
Hel.  4th  ed.let9eq.;2  Kent,  Com.  11th  ed. 
116. 

*'It  is  common  doctrine,  upon  which  the  de- 
cisions in  all  the  States  of  our  Union  and  of 
^England  are  in  harmony,  that,  on  the  death  of 
•of  the  husband,  the  wife's  choses  in  action,  not 
reduced  by  him  to  possession,  survive  .to  her. 
8he  takes  them,  not  as  his  heir,  personal  rep- 
resentative or  administratrix,  but  they  revert 
to  her  in  her  own  right.  And  we  have  seen 
thai  this  doctrine  applies  as  well  to  the  wife's 
"post-uuptial  choscs  in  action  as  to  her  antenup- 
tial ones."    1  Bishop,  Married  Women,  §  171. 

"The  husband  shall  pot  have  them  unless  he 
:«nd  his  wife  recover  them."    Co  Litt.  8515. 

Under  the  head  of  choses  in  action,  torts, 
-committed  upon  a  married  woman  either  be- 
fore or  during  coverture,  are  included.  "Al- 
though the  husband  is  .  .  .  entitled  to  all  the 
property  which  the  wife  acquires  during  the 
coverture,  yet,  if  damages  be  claimed  for  an 
injury  to  ner  person  or  reputation  during 
•coverture,  those  damages  belong  to  her,  and  she 
must  be  joined  with  the  husband  in  the  suit. 
When  damages  for  such  an  injury  are  collected, 
they  belong  to  the  husband,  but,  in  case  of  his 
•death  before  thev  are  reduced  to  possession, 
they  survive  to  tlie  wife,  in  the  same  manner 
:as  if  the  injury  had  been  received  before  mar- 
riage."   Reeve,  Dom.  Rel.  87. 

"  The  wife  has  capacity  to  be  a  recipient  of 
wrong,  as  well  as  of  propertj^,  the  same  as 
though  she  were  sole.  If  she  is  slandered,  or 
.an  aissault  or  battery  is  committed  on  her, 
•or  any  trespass  or  other  actionable  wrong,  she 
may,  on  becoming  discovert,  sue  the  wrong- 
•doer,  the  same  as  though  she  had  been  sole 
when  she  received  the  mjury;  though  if  the 
.'Suit  is  brought  in  the  lifetime  of  the  husband, 
iie  must  be  made  a  party  plaintiff  with  her,  in 
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consequence  of  the  general  rule  of  law  which 
places  the  wife  under  the  protection  of  the  hus- 
band. When  the  result  of  the  wron^  becomes 
money  in  the  form  of  damages  paid  by  the 
wrong-doer,  the  wife,  though  she  can  receive, 
cannot  hold,  it,  and  the  title  glides  to  the  hus- 
band, making  the  money  his.'^  1  Bishop,  Mar- 
ried Women,  ^  705. 

The  authorities  are  uniform  in  supporting 
the  position  of  these  writers.  Latourette  v. 
Williams,  1  Barb.  9;  Klein  v.  Sentz,  2  Duer, 
633;  Ball  v.  BuUard,  52  Barb.  142;  Beacli  v. 
Ranney,  2  Hill.  809;  Smith  v.  Scudder,  11  Serg. 
&  R.  325;  Checchi  v.  Powell,  6  Barn.  &  C.  25^; 
Bond  V.  Simmons,  8  Atk.  20. 

The  cause  of  action  for  a  personal  injur}'  to 
a  married  woman,  whether  committed  before 
or  after  marriage,  belonged  to  her  at  common 
law.  or  else  it  would  not  survive  to  her  upon 
the  death  of  her  husband.  If  it  was  his,  it 
would  either  abate  or  pass  to  his  personal  rep- 
resentatives. On  the  other  hana,  if  she  dies, 
as  Lord  Bacon  said,  *'the  action  dies  with  her." 
Bacon,  Abr,  Baron  and  Feme,  K. 

Unless  the  right  was  hers,  subject  only  to  the 
disability  to  sue  without  her  husband  joined, 
why  should  it  cease  upon  her  death?  Why 
should  it  not  survive  to  the  husband,  if  the 
right  itself  was  his?  So,  in  the  case  of  an  ab- 
solute divorce,  such  rights  of  action  remain  the 
Sroperty  of  the  wife.  Legg  v.  Legg,  8  Mass. 
»:  Lodge  Y.  Hamilton,  d  Serff.  &  R.  491. 

If  the  injury  was  to  the  wife  only,  the  action 
was  brought  in  the  name  of  both  husband  and 
wife,  and  was,  in  effect,  her  action.  If  the  in 
jury  was  in  part  to  her  and  in  part  to  him,  for 
the  former  both  joined,  but  for  the  latter  he 
sued  alone.  Johnson  v.  JHeken,  25  Mo.  680; 
Hooper  v.  Haskell,  56  Me.  251;  LavgMin  v. 
Eaton,  54  Me.  156. 

It  is  dear,  therefore,  that  at  common  law  the 
right  of  action  for  a  tort  committed  upon  a 
married  woman  belonged  to  her,  and  it  is  in  the 
light  of  this  principle  that  the  full  significance 
of  section  450  of  the  Code  becomes  apparent. 
This  section  recognizes  the  separate  existence 
of  the  wife  to  the  broad  extent  of  authorizing 
her  to  sue  generally  in  her  own  name.  Bv  en- 
abling her  to  prosecute  as  if  she  were  single,  it 
removed  the  only  o))8tacle  in  the  way  of  a  per- 
sonal assertion  of  her  right  in  this  regard.  She 
had  a  right  of  action  for  any  actionable  injury 
before,  but  she  could  not  set  the  law  in  motion 
unless  her  husband  joined.  When  the  Legisla- 
ture provided  that  she  could  sue  in  her  own 
name,  without  this  inconvenient  formality,  it 
Cut  off  the  right  of  the  husband,  and  permit- 
ted her  to  prosecute  and  recover  for  herself. 

This  view  is  confirmed  by  considering  the 
history  of  legislation  in  relation  to  married 
women  since  1848.  Did  the  Legislature  sup- 
pose that  in  repealing  the  sections  in  question 
of  the  Acts  of  1860  and  1862,  they  were  restor- 
ing the  rule  of  the  common  law,  and  were  dc- 
pnvinjj:  married  women  of  substantial  rights? 
Endlich,  Interpretation  of  Statutes,  ^  475. 

Every  step  in  legislation,  unless  this  is  an  ex- 
ception, has  been  in  the  direction  of  the  com- 
plete abrogation  of  the  common-law  unity  of 
husband  and  wife.  No  step  backward  has 
been  taken  in  that  regard,  unless  this  must  be 
construed  to  be  such.  The  bar,  the  public  and 
I  the  courts  have  thus  far  all  proceeded  upon  the 
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theory  that  a  married  woman  can  still  sue  in 
ber  own  name,  and  for  her  own  benefit,  for 
any  injury  to  her  person.  It  is  a  matter  of 
common  knowledge  that  since  the  Repealing 
Act  of  1880,  in  nearly  every  county  of  the 
State,  such  actions  nave  repeatedly  been 
brought  and  tried,  recoveries  had  and  paid, 
and  other  actions  brought  that  are  now  pend- 
ing, upon  the  theory,  adopted  by  both  parties, 
that  the  right  of  a  married  woman  to  sue  for 
personal  injuries  still  exists.  Even  the  exhaust- 
ive brief  of  the  learned  counsel  for  the  appel- 
lant contains  no  suggestion  to  the  contraiy. 
This  practical  construction  by  the  bar,  the 
public,  the  Legislature  and  the  courts  is  of 
great  value  because  a  contemporaneous  is  gen- 
erally the  best  construction  of  a  statute.  Sedgw. 
Stat,  and  Const  L.  227. 

The  disastrous  consequences  that  would  re- 
sult from  the  opposite  construction  cannot  be 
lost  sight  of,  because  for  nearly  nine  years 
the  people  have  conducted  their  business,  the 
lawyers  have  advised  their  clients,  and  the 
courts  have  administered  justice,  without  ex- 
ception, as  far  as  known,  in  unquestioned  reli- 
ance upon  the  unchanged  rights  of  married 
women  with  reference  to  torts  committed  upon 
them.  If  such  a  radical  change  was  effected 
by  the  Repealing  Act,  why  was  it  not  sooner 
discovered?  By  section  1906  of  the  Code  of 
Civil  Procedure,  an  action  for  slander  by  the 
use  of  words  imputing  unchastity  can  be  main- 
tained by  a  woman  without  proof  of  special 
damage,  and,  "  if  the  plaintiff  is  married,  the 
damages  recovered  are  her  separate  property." 
Was  tnis  section  left  simply  as  a  landmark  to 
show  how  far  the  tide  of  legislation  had  gone 
in  the  direction  of  emancipating  married 
women,  before  it  began  to  flow  back  towards 
the  old  level  of  the  common  law?  Is  it  not 
rather  part  of  a  harmonious  system,  designed 
to  permit  married  women  to  seek  redress  in 
their  own  name  and  for  their  own  benefit,  for 
any  violation  of  their  rights,  whether  of  person 
or  property  ? 

According  to  the  Code  of  Procedure,  when  a 
married  woman  was  a  party,  her  husband  was 
a  necessary  party  with  her,  unless  the  action 
concerned  her  separate  property,  or  it  was  be- 
tween herself  and  husband.  Code  Proc.  §  114; 
Laws  1849,  chap.  488,  §  114. 

It  was  not  by  virtue  of  that  Code,  but  owing 
to  the  Acts  of  I860  and  1862,  that  a  married  wo- 
man could  sue  for  personal  injuries.  From  1849 
until  1877,  section  114  of  the  old  Code  remained 
unchanged  in  this  respect.  When  section  450 
of  the  new  Code  was  enacted,  it  was  as  a  sub- 
stitute for  section  114,  and  the  revisers,  in  re- 
porting the  new  section,  said:  "It  is  believed 
that  no  argument  is  necessary  In  support  of  the 
proposition  that  what  is  left  of  that  section  by 
the  various  Married  Women's  Acts  should  l>e 
swept  away." 

The  object  of  the  Repealing  Act  of  1880,  as 
well  as  that  of  its  precursor  of  1877,  as  is 
evident  from  an  attentive  study  of  their  provis- 
ions, was  to  do  away  with  statutes  and  parts 
of  statutes  regarded  as  obsolete.  Laws  1877, 
chap.  417;  Laws  1880,  chap.  245. 

Owing  to  the  enactment  of  the  Code  of  Civil 
Procedure,  and  other  statutes  revising  and 
changing  existing  laws  without  repealing  or 
referring  to  them,  the  Legislature  sought  to  re- 
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peal  the  statutes  and  sections  no  longer  re> 
garded  as  operative.  It  was  to  formally  d<> 
away  with  that  which  had  already  been  practi- 
cally done  away  with,  rather  than  to  make  fur- 
ther changes,  if  the  Legislature  had  intended 
to  make  a  radical  alteration  in  its  long-estab- 
lished policy  of  legislation  affecting  the  right» 
of  married  women,  it  would  not  oniinarily  be- 
buried  in  the  midst  of  sn  Act  designed  to  erase 
useless  provisions  from  the  statute-book.  One* 
would  not  expect  that  such  a  decided  change,, 
affecting  nearly  every  f&mUy  In  the  State,  would 
be  so  obscurely  made.  These  views  are  not 
in  conflict  with  Fitzgerald  v.  Qttann,  12  Cent 
Rep.  745, 109  N.  T.  441,  which  holds  that  m 
an  action  against  the  wife  for  a  tort  committed 
by  her,  as  the  husband  is  still  liable,  he  is  a 
proper  party  defendant.  At  common  law  the- 
husband  was  liable  for  the  torts  of  his  wife, 
whereas  her  choses  in  action,  including  the 
right  to  recover  for  torts  inflicted  upon  her^ 
never  vested  in  him,  although  he  was  entitled 
to  the  proceeds  when  collected.  As  a  party 
plaintiff,  therefore,  he  was  joined  '*for  confer* 
mity,"  but  it  was  "more  than  a  mere  necessity 
to  join  him  as  a  party  defendant."  Fitzgerald 
Y.Quann,  88  Hun,  657,  658. 

His  joinder  in  the  one  case  was  a  mere  for- 
mality, while  in  the  other  it  was  on  account  of 
his  liability.  While  he  bad  no  cause  of  actioi» 
in  the  former,  there  was  a  cause  of  actioi» 
against  him  in  the  latter.  We  regard  the  lan- 
guage of  section  450,  when  construed  in  con- 
nection  with  the  common-law  rules  already  al- 
luded to,  as  strong  enough  to  relieve  a  married 
woman  of  the  formality  of  havin/^  her  husband 
unite  with  her  in  bringing  an  action  for  an  in- 
jury inflicted  upon  her,  but  not  strong  enougb 
to  relieve  him  of  his  absolute  liability.  We* 
think  the  judgment  appealed  from  should  he  af- 
firmed, upon  the  ground  that  the  common  law^ 
gave  the  plaintiff  a  right  of  action,  and  that  the- 
Codo  gave  her  an  appropriate  remedy. 

Bradley,  cT,  concurring: 

The  embarrassment  which  seems  to  attend 
the  disposition  of  this  case  arises  from  the  re- 
peal by  Laws  1880,  chap.  245,  §  1,  subds.  86, 
88,  of  the  amendatory  section  8,  chap.  172». 
Laws  1862,  and  the  amended  section  7,  chap. 
90,  Laws  1860,  which  provided  that  a  married 
woman  might  maintain  an  action  in  her  own 
name  to  recover  damages  for  injuries  to  her 
person  or  character,  and  that  the  proceeds  of 
the  recovery  should  be  her  property.  The  re- 
maining Statute,  which  enables  her  to  prose- 
cute an  action  in  her  own  name  alone,  also  pro- 
vides that  it  shall  be  neither  necessary  nor  prop- 
er to  join  her  husband  as  a  party  with  her,  vob 
any  action  affecting  her  separate  property. 
Code,  §  450. 

This  action  is  founded  upon  the  disregard  of 
the  duties  of  the  marital  relation  by  the  hus- 
band of  the  plaintiff,  induced  by  the  defend- 
ant, to  the  prejudice  of  the  plaintiff.  Marriage- 
is  a  civil  contract.  2  Rev.  Stat.  p.  138,  §  1; 
Oayton  v.  Wardell,  4  N.  T.  230. 

From  such  contract  spring  reciprocal  duties 
of  the  parties  to  it,  among  which  are  those  as- 
sumed by  the  husband,  or  her  maintenance  and 
his  consortion  and  thus  to  contribute  to  her 
comfort  and  enjoyment.  To  these  means  of 
ber  happiness,  so  far  as  practicable,  she  is  en- 
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titled.  Ab  appealed  by  the  verdict  of  the  Jury, 
the  plaintiff's  husband  was  induced  by  the  de- 
fen&nt  to  essentially  refuse  to  perform  his 
marital  undertaking,  rr  to  regard  her  rights  in 
that  respect,  and  the  danoaees  arising  from  the 
denial  to  the  plaintiff  of  sucn  rights  result  from 
a  breach  by  the  husband,  so  induced,  of  the 
contractual  relation  of  msrria^.  But  such 
contract  is  mt  generis,  and  differs  from  all 
other  contracts  in  so  far  that  the  nature  of  a  re- 
covery of  dama^res,  in  an  action  founded  upon 
its  breach,  is  as  in  tort,  and  the  action  is  deemed 
as  for  a  personal  injury,  and  consequently  does 
not  survive  the  party  injured.  Thorn  v. 
Enapp,  42  N.  Y.  474;  Wade  v.  Ealbjleisch,  58 
N.  Y.  282. 

And  while  a  right  of  action  for  personal  in- 
Jury  may  not  be  within  the  definition,  as  fre- 
quently gfven,  of  a  "chose  in  action,"  that 
term,  in  its  broadest  sense,  does  embrace  it. 
People  V.  Tioga,  19  Wend.  78.  74;  Berger  v. 
Jacobs,  21  Mich.  216;  Cfiicago,  B,  db  Q,R,(Jo.y, 
Dunn,  52  UL  260.  4  Am.  Rep.  606;  8  Am.  & 
Eng.  Cyclop.  Law,  title,  Choses  in  Action. 

i  concur  in  the  result  of  the  opinion  of  Judge 
Vann,  and  in  his  view  that  a  cause  of  action 
arises  against  a  party  who  effectually  and 
wrongfully  entices  a  husband  to  abandon  his 
wife,  and  that  at  common  law  its  availability 
to  her  was  denied  by  reason  of  the  disability  of 
the  wife  to  seek  redress  by  action,  or  take  the 


benefit  of  it.  The  cause  involves  the  miscon- 
duct of  the  husband,  and  there  is  no  propriety 
in  permitting  him  to  join  with  his  wife  in 
prosecuting  an  action  for  such  cause,  and  to 
realize  a  pecuniary  benefit  as  the  result  of  hia 
own  wrong.  The  cause  of  action  is  the  wrong- 
ful deprivation  of  the  plaintiff  of  that  to  which 
she  is  entitled  bv  virtue  of  the  marital  relation. 
It  arises  from  .the  denial  to  her  of  that  which 
the  marriage  contract  ^ve  her,  and  which  she, 
unmolested,  had  the  ngbc  to  have  and  enjoy. 
The  conjugal  society  or  the  parties  to  it  is  an 
essential  requirement  of  such  a  contract  and  re- 
lation. And  when  thai  due  from  the  husband 
is  wrongfully  taken  from  her  the  consequencea 
are  her  loss,  and  hers  alone.  The  plaintiff's 
right  to  the  chose  in  action,  springing  from  the 
defendant's  act,  which  produced  such  loss  to 
her,  was  derived  from  the  marriage  contract. 
It  belonged  to  her, — was  her  property;  and 
since  she  is  permitted  hj^  statute  to  have  and 
assert  proprietary  rights  independently  of  her 
husband,  and,  as  provided  by  the  section  of 
the  Code  before  mentioned,  to  alone  and  for 
her  benefit  prosecute  actions,  there  seems  to  be 
nothiu^  in  the  way  of  the  plaintiff's  right  to 
maintain  this  action.  The  judgment  uiould 
be  affirmed. 

All  concur,  except  Hai^ht  and  Parker» 
JJ.,  dissenting,  FoUett,  Oh.  J.,  not  sitting. 
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Mortimer  HENDRICKS.  Bespt, 

v.. 

Montefiore  ISAACS,  Admr.,  etc.,  of  Justina 

B.  Hendricks,  Deceased,  Appt, 

immmmlX.     X«....) 

1.  Contraetfl  between  husband  aad  wife 

are  not  made  valid  at  law  by  the  Statutes  of  New 
York.  If  any  exception  exists  it  is  under  the  Act 
of  1887. 
8.  The  agi'oement  of  a  wifb  living  sep- 
arate firom  her  husband  to  repay,  out 
of  money  sriven  her  hy  the  will  of  his  deceased 
father  expressly  for  the  support  of  herself  and 
children,  advances  made  by  the  husband  towards 
such  support,  will  be  enforced  in  equity  if  the 
money  thus  given  by  will  has  not  been  expended 
for  their  support.   If  she  has  expended  the  whole 


sum  for  such  support,  the  hu8t>and  has  no  egnity 
for  the  enforcement  of  the  contract. 

(November  20, 1889.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  judgment  of 
the  Special  Term  confirming  the  report  of  a 
referee  allowing  a  claim  presented  to  the  ad- 
ministrator of  a  deceased  person  for  payment 
out  of  the  estate  and  by  consent  referred  to  a 
referee  for  determination.    Reversed. 

Montague  M.  Hendricks,  plaintiff's  father^ 
died  in  1884  leaving  a  will  by  which  he  pro- 
vided, among  other  things,  that  a  certain  por- 
tion of  the  income  of  his  estate  should  be  paid 
to  Justina  B.  Hendricks,  plaintiff's  wife,  dur- 
ing her  life  and  widowhood,  for  the  support  of 
herself  and  her  children,. by  plaintiff. 


NozB.— fiusbofid  ofnA  vHfe^  eontraetM  between. 

The  role  that  all  transactions  of  the  wife  with 
ber  husband  In  regard  to  her  separate  property 
were  void  at  common  law  is  modified  by  statute, 
and  the  wife  may  contract  with  the  husband  by 
oomplyln^r  with  the  provisions  of  Ck>de,  M 1886, 1836. 
Sims  V.Bay,  06  N.  a  87. 

Under  the  Laws  of  this  State  in  1864,  a  husband 
and  wife  could  not  contract  with  each  other,  un- 
less respecting  the  wife's  separate  property.  Law- 
rence V.  Lawrence,  14  Or.  77. 

A  wife  may  contract  with  her  husband  upon -the 
faith  and  credit  of  her  separate  estate.'  Brlckley 
▼.  Walker,  68  Wis.  668;  McLure  v.  lAncaster,  24  8. 
C.  2T8. 

A  wife  may  loan  money  to  her  husband  under  con- 
tract that  the  debt  shall  be  discharged  to  her  chil- 
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dren ;  and  equity  will  coerce  the  husband  to  perform 
the  contract.  Proctor  v.  Ck>le,  8  West.  Bep.  688,  IM 
Ind.  880. 

Where  money  is  lent  by  a  wife  to  her  husband,  or 
conversely,  there  is  no  remedy,  either  at  law  or  in 
equity,  against  him  or  aeraiust  hia  estate;  and  a 
claim  based  upon  a  promissory  note  given  by  the 
husband  for  such  a  loan  cannot  be  the  foundatioa 
of  an  equitable  liability.  Woodward  v.  Spurr,  9 
New  Bng.  Rep.  288, 141  Mass.  288;  Bailey  v.  Bailey,  ft 
New  Bng.  Bep.  284  {noU),  141  Mass.  287. 

A  contract  by  a  wife  to  support  her  husband  for 
lite,  in  consideration  of  a  conveyance  of  land  by 
him  to  her,  is  void.  Oorcoran  v.  Corcoran,  4  L.  B. 
A.  782, 119  Ind.  188. 

Validity  of  contract  between  husband  and  wife. 
Burkett  v.  Burkett,  8  L.  B.  A.  781, 78  GaL  810;  Cook 
v.  WalUng,  2  L.  B.  A.  760, 117  Ind.  9 
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During  that  year  plaintiff  advanced  seyeral 
Hums  of  money  for  the  support  of  his  family* 
taking  in  return  receipts,  of  one  of  which  the 
following  is  a  copy,  the  others  being  of  like 
import: 

Long  Branch,  June  7th,  1884. 

Received  from  Father  an  advance  of  ($50) 
fifty  doUars,  which  is  to  be  repaid  him  from 
the  interest  due  mother,  when  received  by  her, 
;arising  out  of  the  estate  of  M.  M.  Hendricks, 
<iecea^d. 

$50.  Bowena  Hendricks. 

I  concur  and  agree  to  this. 

Justina  B.  Hendricks. 

Mrs.  Hendricks  died  in  July,  1885,  and  de- 
fendant was  appointed  her  administrator 
FlaintifF  presented  to  defendant  for  payment 
out  of  her  estate  a  claim  for  the  several  ad- 
vances made  as  evidenced  by  the  receipts  men- 
tioned above. 

Defendant  disputed  the  justice  of  the  claim 
-and  the  matter  was  referred  to  a  referee  for 
•determination.  He  decided  in  plaintiff's  favor, 
a,nd,  his  decision  having  been  affirmed  by  the 
special  and  general  terms,  defendant  appealed 
to  this  court. 

The  further  facts  appear  in  the  opinion. 

Messrs.  A.  P.  ft  W.  Man,  for  appellant: 

The  plaintiff  was  bound  in  law  to  support 
Ills  family  and  to  advance  for  that  purpose  the 
very  moneys  that  he  did  advance. 

Beach  v.  Beach,  2  Hill,  2eM);  OoUman  v.  Burr, 
98  N.  Y.  17;  Bonner  v.  Eoc\  40  Hun.  488. 

He  could  not,  while  of  sufficient  ability  him- 
self, compel  his  wife  to  Rupport  the  family, 
even  though  she  had  an  Income  ezpresaly  given 
her  for  that  purpose. 

S^loU  V.  Ifew  York,  X.  E,  dbW.R,  Oo,  95 
N.  Y.  668;  Pollock,  Con 1. 161;  Orotiby^r.Wood, 
-6  N.  Y.  369;  Deacon  v.  Oridley,  15  0.  B.  295; 
Parsons,  Cont.  437;  VanderhiU  v.  Bcfireyer,  91 
N.  Y.  392,  and  cases  cited. 

Any  obligation  made  by  Mrs.  Hendricks  to 
her  husband  is  absolutdy  void  by  the  common 
law,  and  the  Married  Woman's  Enabling  Stat- 
utes do  not  enable  her  to  contract  with  her 
husband. 

White  V.  Wager,  25  N.  Y.  828;  Winans  v. 
i%«WM,  82  N.  Y.  428;  Savage  v.  O'NeU,  44  N. 
T.  298. 

Mr.  Abram  Klin^,  for  respondent: 

The  estate  of  the  decedent  was  chargeable  in 
^uity  with  the  payment  of  the  moneys  ad- 
vanced to  her  by  the  plaintiff,  and  which  she 
agreed  should  be  paid  from  the  moneys  be- 
queathed to  her  in  the  will  of  the  father  of  this 
plaintiff. 

Jaques  y.  Methodist  Episcopal  Church,  17 
Johns.  548;  Bohrbaek  v.  Germania  F,  Ins.  Co. 
«2  N.  Y.  47. 

When  Justina  B.  Hendricks  charged  her 
separate  estate  with  the  payment  of  these 
moneys  advanced  to  her,  the  mode  in  which 
she  applied  and  disposed  of  these  moneys  can 
have  no  effect  upon  the  rights  of  the  plaintiff 
in  this  action. 

See  MeVey  v.  Cantrell,  70  N.  T.  295. 

Where  a  married  woman  has  a  separate  in- 
<come,  though  her  husband  is  equallv  under  the 
material  obligation  to  support  his  family,  and 
fully  able  to  do,  he  is  not  liable  to  account, 
after  the  death  of  his  wife,  for  moneys  re- 
«L.RiL 


oeived  by  him  from  the  trustee  of  the  wife  for 
her  maintenance. 

Brodie  v.  .Barry,  %  Vea,  &  B.  86;  Fowler  v. 
Fowler,  8  P.  Wms.  856. 

Andrews,  /.,  delivered  the  opinion  of  the 
court: 

The  advances  made  by  the  plaintiff  to  his 
wife  in  the  summer  of  18io4  were  made  for  the 
support  of  the  family,  and  upon  her  written 
promise  to  reimburse  the  plaintiff,  from  the  in- 
terest when  received  bv  her  "out  of  the  estate 
of  M.  M.  Hendricks,  deceased.  This  was  the 
clear  legal  import  of  the  writing,  interpreted 
in  connection  with  the  circumstances.  The 
money  advanced,  though  received  by  the  daugh- 
ter, was  received  for  the  mother.  The  daugh- 
ter entered  into  no  engagement  for  its  repay- 
ment The  receipts  acknowledged  the  receipt 
of  the  sums  advanced,  and  that  they  were  to 
be  repaid  by  the  mother  out  of  the  fund  speci- 
fied. They  were  signed  by  the  daughter,  but 
the  mother  undersigned  them,  and  her  signa- 
ture was  preceded  by  the  words,  "I  concur 
and  a^ree  to  this."  The  mother  thereby  en- 
tered mto  an  original  obligation  to  repay  the 
advances.  It  was  her  promise,  and  not  a 
promise  of  the  daughter,  guaranteed  by  her. 

The  origin  and  nature  of  the  interest  of  Mrs. 
Hendricks  in  the  estate  of  M.  M.  Hendricks, 
deceased,  is  explained  by  the  evidence.  Mon- 
tague M.  Uendricks,  the  fattier  of  the  plaintiff, 
died  in  May,  1884,  leaving  a  large  estate.  By 
his  will  he  devised  his  real  and  personal  estate 
to  trustees,  in  trust  to  receive  the  rents,  income 
and  profits  during  the  life  of  his  wife,  with  di 
rections  to  pay  a  certain  sum  thereout  annually 
to  his  wife,  and  to  distribute  the  remainder  in 
equal  parta  to  five  children  (other  than  the 
plaintiff),  and  Justina  B.  Hendricks,  the  plain- 
tiff's wife;  but,  in  case  of  her  remaniage  after 
the  death  of  the  plaintiff,  her  share  was  to  be 
paid  thereafter  to  her  issue  by  the  plaintiff. 
The  provision  in  favor  of  Justina,  the  wife  of 
the  plaintiff,  concludes  as  follows:  "It  is  also 
my  will  that  whatever  moneys  may  be  received 
by  the  said  Justina  under  this  clause  are'to  be  by 
her  applied  to  the  maintenance  and  support  of 
herself  and  her  issue  by  her  present  husband." 

The  trustees  paid  to  Justina  during  her  life, 
out  of  the  income  to  which  she  was  entitled 
under  the  will,  the  sum  of  $8,000,  the  first  pay- 
ment being  made  November  6, 1884.  She  died 
in  July,  1^,  and  the  trustees  paid  to  her  ad- 
ministrator after  her  death  $2,748.18,  for  in- 
come which  had  accrued  on  her  share  prior  to 
her  death,  but  which  had  not  been  paid 
over. 

It  appears  that  the  relations  between  the 
plaintiff  and  his  wife  were  not  friendly,  and  in 
the  fall  of  1884  they  separated  and  lived  apart 
until  the  death  of  the  wife,  the  children  (five 
in  number),  with  one  exception,  remaining 
with  the  mother,  and  being  supported  by  her. 
The  nature  of  the  difficulty  oetween  the  parents 
is  not  disclosed,  nor  does  it  appear  under  what 
circumstances  the  separation  took  place.  The 
plaintiff  presented  to  the  administrator  of  the 
wife  a  claim  against  her  estate  for  the  advances 
made,  which  was  refused  under  the  Statute, 
and  judgment  therefor  has  been  awarded:  and 
the  point  on  this  appeal  respects  the  right  of 
the  plaintiff  to  have  the  contract  made  with 
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ills  wife  enforced  against  her  estate.  The  con- 
tract was  void  at  law. 

The  common-law  doctrine  that  husband  and 
wife  could  not  contract  with  each  other  has 
not  been  changed  in  this  State  by  legislation 
respecting  the  rights  of  married  women.  The 
entire  ana  absolute  disability  of  married  wo- 
men to  enter  into  any  legal  contract,  which 
was  a  stubborn  and  inflexible  principle  of  the 
•comnion  law,  has,  indeed,  in  some  respects 
been  modified.  She  may  now,  under  our 
laws,  purchase  real  and  personal  property,  and 
-carry  on  business  on  her  own  account,  and  as 
incident  to  these  rights  she  may  enter  into  con- 
tracts with  third  persons  for  the  purchase  and 
-sale  of  property,  or  in  the  prosecution  of  her 
separate  business,  enforceable  in  a  legal  action 
to  the  same  extent  as  though  she  was  a  fem6 
%ol6.  But  the  disability  to  deal  with  her  hus- 
band, or  to  make  a  binding  contract  with  him, 
remains  unchanged.  Contracts  between  hus- 
band and  wife  are  invalid  as  contracts,  in  the 
•€ye  of  a  court  of  law,  to  the  same  extent  now 
AS  before  the  recent  legislation.  See  Yale  v. 
Dcder&r,  18  N.  Y.  265;  V^UU  v.  Wagw,  25  N. 
Y.  829;  FreeJdng  v.  Bolland,  58  N.  Y.  422; 
Casliman  v.  Henri/,  75  N.  Y.  103. 

If  any  exception  exists,  it  has  been  created 
by  the  Act  of  1887,  not  applicable  to  the  trans- 
action in  question. 

But  the  unity  of  husband  and  wife,  by  which 
the  legal  existence  of  the  wife  was  merged  in 
that  of  her  husband,  preventing  them  from 
contracting  with  each  other  as  if  they  were  two 
distinct  persons,  never  prevailed  in  courts  of 
•equity.  It  may  be  more  accurate  to  say  that 
courts  of  equity  disregard  the  fiction  upon 
which  the  common  law  proceeded,  and  are  ac- 
-customed  to  lay  hold  of  and  give  effect  to  trans- 
actions or  agreements  between  husband  and 
wife,  according  to  the  nature  and  equity  of  the 
case.  It  does  not  limit  its  inquiry  to  the  as- 
<;ertainment  of  the  fact  whether  what  had 
taken  place  would,  as  between  other  persons, 
have  constituted  a  contract,  and  give  relief,  as 
matter  of  course,  if  a  formal  contract  be  estab- 
lished; but  it  further  inquires  whether  the  con- 
tract was  just  and  fair,  and  equitably  ought  to 
be  enforced,  and  administers  relief  where  both 
the  contract  and  the  circumstances  require  it 
The  jurisdiction  in  equity  has  been  frequently 
•exercised  to  enforce  contracts  or  agreements 
for  settlement,  made  between  husband  or  wife 
before  or  after  marriage,  in  favor  of  the  wife, 
whether  made  with  or  without  the  interven- 
tion of  trustees.  Reference  to  the  cases  will 
be  found  in  the  elementary  treatises.  It  has 
also  been  exerted,  though  less  frequently,  to 
enforce  agreements  in  favor  of  the  husband 
for  a  settlement  out  of  the  property  of  the 
wife,  or  to  charge  her  separate  estate  in  his 
^avor.  Cannel  v.  Buckle,  2  P.  Wms.  248;  3fore 
T.  EUis,  Bunb.  205;  Livingston  v.  Lieingston,  2 
Johns.  Ch.  587;  Gardner  v.  Gardner,  22  Wend. 
^26;  2  Kent,  Com.  167. 

But  courts  of  equity  do  not  entertain  juris- 
diction to  enforce  mere  voluntary  agreements 
not  founded  upon  any  consideration,  either  in 
favor  of  the  wife  against  the  husband,  or  in 
his  favor  against  the  wife;  but  if  they  have 
.been  consummated,  and  are  fair  ana  Just, 
<ourts  of  equity  will  uphold  the  transaction, 
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except  as  against  creditors.  Beade  v.  Living- 
ston, 8  Johns.  Ch.  481;  2  Story.  Eq.  Jur. 
§§  986,  1877,  and  cases  cited. 

It  is  insisted  on  the  part  of  the  ap|)ellant  that 
the  agreement  of  Mrs.  Hendricks  to  contribute 
out  or  her  estate  to  the  maintenance  of  herself 
and  the  family  is  not  supported  by  any  consid- 
eration, since  the  law  casts  upon  the  husband 
the  duty  of  maintaining  his  household.  There 
is  no  doubt  that  the  primary  obligation  is  upon 
the  husband  to  provide  for  the  support  of  his 
wife  and  their  infant  children,  and,  as  between 
the  husband  and  wife,  the  latter  is  not  bound 
to  maintain  her  husband  and  children  during 
his  life  out  of  her  separate  property,  even  al- 
though his  means  may  be  inadequate.  Hod- 
gens  v.'  Hodgens,  4  Clark  &  F.  823,  II  Bligh.  N. 
R.62. 

But  when  the  income  of  the  wife  has  been 
applied,  with  her  consent,  to  the  maintenance 
of  the  family,  she  can  make  no  claim  for  reim- 
bursement out  of  the  husband's  estate.  The 
question  was  considered  in  Jaquea  v.  Methodist 
t!pis.  Church,  17  Johns.  548,  where  it  was  held 
by  the  court  of  errors,  reviewing  the  decision 
of  the  chancellor,  that,  where  the  wife  agreed 
by  parol,  before  marriage,  concurrently  with 
the  making  of  a  marriage  settlement,  to  defray 
the  expenses  of  the  family  establishment  out 
of  her  separate  estate,  the  husband  was  not  only 
not  accountable  for  the  moneys  received  by 
him  of  his  wife,  and  expended  for  that  pur- 
pose, but  was  entitled  also  to  an  allowance  for 
all  advances  made  by  him  for  that  object. 

In  the  present  case  the  agreement  entered  in- 
to by  the  wife  was,  in  substance,  to  share  with 
the  husband  in  defraying  the  expenses  of  her- 
self and  the  family,  ana  to  reimburse  him  for 
advances  made  by  him  for  her  under  the  ar- 
rangement. There  was  a  technical  considera- 
tion for  her  promise,  in  the  payment  by  the 
husband  to  her  of  a  gross  sum  of  money  for 
expenses,  to  be  applied  in  her  discretion,  which 
he  was  not  bound  to  do  under  his  common-law 
obligation  to  support  his  wife  and  children. 
In  considering  the  equity  of  the  arrangement, 
it  is  an  important  fact  that  the  income  which 
the  wife  pledged  for  her  husband's  reimburse- 
ment came  from  the  bounty  of  her  husband's 
father,  and  that  it  was  the  intention  of  the  tes- 
tator that  she  should  apply  it  for  the  mainte- 
nance and  support  of  herself  and  her  children. 
It  is  not  necessary  to  decide  whether,  under 
the  quite  peremptory  terms  of  the  will,  the 
wife  took  the  incom<;  charged  with  a  trust,  en- 
forceable in  favor  of  the  children  to  the  extent 
necessary  for  their  support  and  maintenance, 
although  there  are  many  authorities  which  at 
least  give  color  to  this  contention.  Bonser  v. 
Kinnear,  2  Giff.  195;  Pushman  v.  Filliter,  8 
Ves.  Jr.  7;  Leach  v.  Leach,  13  Sim.  304;  Bailees 
v.  Ward,  1  Hare,  445;  Woods  v.  Woods.  1  MyL  <fe 
C.  401;  Carr  v.  Living,  28  Beav.  644;  Cole  v. 
LiiOefield,  36  Me.  489;  OJiOse  v.  Chase,  2  Allen, 
101.  But  see  Clarke  y.  Leupp,  88  N.  Y.  228. 
and  Byne  v.  Blackburn,  26  Beav.  41. 

If  there  were  no  other  circumstances  bearing 
upon  the  general  equities  than  those  already 
stated,  it  seems  to  us  that  the  contract  made  by 
the  wife  for  reimbursement  of  the  advances 
made  by  the  husband  was  reasonable  and  just, 
and  ought  to  be  enforced.    There  is  certainly 
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DO  moral  reaflon  for  forbidding  a  wife,  having 
a  separate  estate,  to  cod  tribute  thereout  to  the 
support  aud  mainteDance  of  the  family,  or  con- 
tract to  do  80.  There  'wassufflcieDt  coDsidera- 
tion  for  her  agreemeDt  Id  this  case,  and  the 
terms  of  the  gift  to  her  in  the 'will  of  the  plain- 
tifTs  father  imposed  on  her  a  moral  duty  to 
carry  out  his  intention.  She,  instead  of  the 
son  of  the  testator,  received  the  share  of  the  es- 
tate, which,  under  ordinary  circumstances, 
would  have  gone  to  her  husband.  Why  the 
son  was  excluded  from  the  bounty  of  the  father 
does  not  appear. 

But  we  think  facts  were  offered  to  be  siiown 
OD  the  part  of  the  defendant,  which  the  referee 
excluded,  material  to  the  inquiry  whether  the 
contract  in  question  ought  in  equity  to  be 
enforced.  The  defendant  offered  to  prove 
that  between  the  time  of  the  separation  of  the 
parties  in  September,  1884,  and  the  death  of 
the  wife  in  July,  1885,  the  latter  expended,  in 
the  support  of  herself  and  her  children,  a  sum 
exceeding  the  entire  income  to  which  she  was 
entitled  under  the  will,  includinir  both  the 
amount  paid  to  her  in  her  lifetime  and  that  re- 
ceived by  her  administrator  after  her  death; 
and,  further,  that  the  debts  owing  by  the  wife 
at  her  decease  exceeded  the  sum  collected  by 
her  administrator  from  the  estate  of  the  testa- 
tor on  account  of  income  accrued,  but  unpaid 
at  her  decease.  If  the  wife  expended  for  the 
support  of  herself  and  her  family  an  amount 
equal  to  or  exceedine  the  whole  income  which 
accrued  to  her  under  the  will,  there  would 
seem  to  be  no  equity  in  the  claim  of  her  hus- 
band for  the  enforcement  of  the  contract  in 
question.  The  fact  that  he  made  advances  for 
the  maintenance  of  his  family,  and  exacted 
from  his  wife  a  promise  of  reimbursement, 
gave  him,  we  think,  no  equitable  claim  against 
his  wife's  estate,  under  the  circumstances  of- 
fered to  be  proved.  His  advances,  under  those 
circumstances,  ought  to  be  treated  as  if  made 
in  fulfillment  of  his  general  marital  obliga- 
tions. We  think  both  facts  were  competent, 
as  bearing  upon  the  equity  of  enforcing  the 
contract.  Whether  the  wife  actually  applied 
out  of  her  own  means,  in  support  of  the  family, 
a  sum  equal  to  or  greater  than  the  income 
which  accrued  to  her  under  the  will,  or  ob- 
tained supplies  in  part  on  her  own  credit,  con- 
tracting debts  therefor  which  were  unpaid  at 
her  death,  and  became  a  charge  on  her  estate, 
is  immaterial.  In  either  case,  there  would  be 
no  equity  in  the  plaintiff's  claim. 

The  fact  that  this  is  not  a  proper  proceeding 
for  ascertaining  the  debts  owing  by  Mrs.  Hen- 
dricks at  her  death  is  unimportant  The  cred- 
itors will  not,  it  is  true,  be  bound  by  any  ad- 
Iudication  as  to  their  debts  in  this  proceeding, 
(ut  the  plaintiff  having  presented  his  claim, 
and  demanded  Judgment  therefor  against  the 
estate  of  his  wife,  it  was  competent  for  the  ad- 
ministrator, in  'answer  thereto,  to  show  any 
facts  which  tend  to  prove  that  it  has  no  legal 
or  equitable  foundation. 

We  think  the  judgment  of  the  Qenexal  and 
Special  Terms  ehauid  be  reversed,  and  the  ease 
remitted  to  the  surrogate  for  further  proceed- 
ings, 

AU  concur,  DaAforth*  J,,  in  result, 
6L.aA. 


Francis  D.  BAILEY,  Bespt., 

V. 

COUNTY  OF  BUCHANAN,  in  the  State  of 
Missouri,  Appt, 

{.-..N.  Y > 

The  obUf^or  upon  bondc*  reserving  the  right. 
of  redemption  after  a  oertain  time,  may,  upoi» 
electing  to  redeem,  demand,  as  a  oondition  of  pay- 
ment, the  surrender  of  all  coupons  in  the  poesos- 
slon  of  the  holder  of  the  bonds.  Including  those- 
past  due  and  detached,  as  well  as  of  the  bonds 
themselves;  and  a  tender  of  the  amount  due  on 
such  bonds  and  ooupons  with  a  demand  for  their 
surrender  wUl  be  sufBolent  to  stop  the  running  of 
interest,  although  it  is  not  accepted  because  of  ai» 
unwiUingneas  to  surrender  ooupons  past  due. 

(October  8, 1889.) 

APPEAL  by  defendant  from  an  order  of  the^ 
General  Term  of  the  Superior  Court  of  the- 
City  of  New  York,  reversing  a  judgment  of 
the  Special  Term  in  favor  of  plaintiff,  but  for  a. 
less  amount  than  claimed,  in  an  action  upon 
certain  interest  coupons  formerly  attached  to- 
railroad-mortgage  bonds  issued  by  defendant* 
Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  James  W.  Perry*  with  jfessrs, 
Knevals  A  Ransom,  for  appellant: 

The  coupons  in  suit,  detached  from  the- 
bonds,  did  not  become  thereby  independent 
obligations  of  the  defendant,  while  in  the 
hands  of  the  owner  of  the  bonda  Nor  were 
the  ooupons  negotiable,  for  every  holder  was- 


Nora.— OoupoTW  at  distinct  and  separate  ifutru* 
ments. 

In  most  respects  detached  ooupons  are  considered 
to  be  obligations  distinct  and  separate  from  the- 
bonds.  They  are  capable  of  separate  ownerehip- 
and  transfer,  dark  v.  Iowa  City,  87  U.  S.  20  WaJL 
689  (22  L.  ed.  420);  Stewart  v.  Lansing,  10*  U.  8.  505- 
(28  L.  ed.  808);  Thompson  v.  Lee  Oounty,  70  IT.  S.  S- 
Wall.  827  (18  L.  ed.  177):  Aurora  City  v.  West,  74  U. 
8. 7  WaJL  105  (10  L.  ed.  60);  Beaver  County  v.  Arm* 
strong,  44  Pa.  83;  National  Bzch.  Bank  v.  Hartford* 
P.  &  F.  R.  Co.  8  R.  1. 876;  Bumham  v.  Brown,  28  Me. 
400;  Tucker  v.  Randall,  2  Mass.  288. 

A  suit  can  be  maintained  upon  them  without  the- 
production  of  the  bonds  to  which  they  had  been  at- 
tached. Knox  County  v.  Aspinwall,  82  U.  &  21 
How.  689  (10  L.  ed.  208);  Knox  County  v.  WaUaoe,  82" 
U.  8.- 21  How.  646  (18  L.  ed.  211);  Thompson  v.  Lee- 
County,  70  U.  S.  8  WaU.  827  ao  L.  ed.  177);  Mineral 
Point  V.  Lee,  71  U.  a,  18  L.  ed.  466;  Kenosha  v» 
Lamson,  76  U.  S.«  19  L.  ed.  780. 

(The  last  two  cases  cited  are  not  reported  in  the- 
Offlcial  Edition.) 

They  are  entitled  to  days  of  grace.  Bvertson  v» 
National  Bank,  06  N.  Y.  14. 

They  are  subject  in  general  to  the  same  rules  aa 
other  negotiable  instruments  in  respect  to  the  righta 
of  bona  fide  holders.  Spooner  v.  Holmes,  IOC  Mass. 
606. 

For  negotiability  of  and  actions  upon  suon  cou- 
pons, see,  further,  the  note  to  Orif&n  v.  Macon 
County,  2  L.  B»  A.  863, 86  Fed.  Bep.  886w 

The  payment  of  the  coupon  is  not  an  acknowledg-- 
ment  of  the  debt  represented  by  the  bond,  and  will 
not  interrupt  prescription  on  the  latter.  Conger 
New  Orleans,  88  La.  Ann.  1286. 

Under  a  statute  which  extends  the  same  limitation  • 


See  also  13  L.  R.  A.  3.30:  20  L.  R.  A.  743. 
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bound  with  the  notice  of  the  contingency  as  to 
i)ayment,  contained  in  the  bond. 

McCleUard  v.  Norfolk  Southern  R  Co.  1  Jj. 
R.  A.  299.  110  N.  Y.  469;  K&rmlia  v.  LarMon, 
76  U.  8.  9  Wall.  477  (19  L.  ed.  725);  McOlure 
Y.  Osford,  94  U.S.  (24  L.  ed.  129). 

Such  bonds  are  not  negotiable. 

Chouteau  v.  AUen,  70  Mo.  889. 

The  defendant  made  a  lawful  tender  of  the 
full  amount  due  for  principal  and  interest  on 
the  bonds  and  coupons,  on  August  1,  1888, 
and  no  interest  thereafter  accrued. 

Where  a  negotiable  instrument  was  made 
payable  at  a  particular  time  and  place,  and 
funds  were  provided  by  the  maker  to  make  the 
payment  at  the  time  and  place  named,  the  law 
IS  well  settled  that  it  is  e<^uivalent  to  a  tender 
of  the  sum  payable,  and  is  a  bar  to  the  recov- 
exT  of  interest  subsequent  to  the  tender. 

HilU  V.  Place,  48  N.  Y.  528;  Loeklin  ▼. 
Moore,  67  N.  Y.  862. 

The  failure  to  present  the  bonds  and  coupons 
discharged  the  obligation  to  pay  interest  that 
accrued  subsequently. 

HUU  V.  Place,  48  N  Y.  523;  OcUdvoeU  ▼. 
Casridy,  8  Cow.  271;  Wolcott  v.  Van  8ant- 
ffoord,  17  Johns.  248. 

Mr.  Henry  Parsons*  for  respondent: 

Coupons  attached  to  corporation  bonds, 
when  payable  to  bearer,  are  negotiable  prom- 
ises to  pay,  and  are  subject  to  the  same  rules  as 
other  negotiable  instruments.  When  due  they 
bear  interest  from  maturity,  can  be  sued  upon 
independent  of  the  bonds  to  which  they  were 
attached,  and  the  right  of  action  thereon  is 
baned  by  the  Statute  of  Limitations,  bjr  lapse 
of  time,  after  such  maturity,  and  not  after  the 
maturity  of  the  bond 

Field,  Corp.  §  256;  Clark  v.  Iowa  City,  87 
U.  S.  20  Wall.  583  (22  L.  ed.  427);  Murray  ▼. 


Lardner,  69  U.  S.  2  Wall.  110  (17  L.  ed.  857); 
Eenosha  v.  Lamson,  76  U.  S.  9  Wall.  477  (19 
L.  ed.  725);  Lexir^Um  v.  Butler,  81  U.  S.  14 
Wall.  282  (20  L.  ed.  809);  Spooner  v.  Holmes, 
102  Mass.  507;  Evertson  v.  National  Bank,  66 
N.  Y.  14;  National  Exch,  Bank  v.  Hartford, 
P.  d:  F.  R  a>.  8  R.  I.  875;  Amy  v.  JDubugue, 
98  U.  S.  470  (25  L.  ed.  228). 

A  matured  coupon  becomes,  by  operation  of 
law,  a  several  and  independent  obligation  of 
the  maker,  earning  interest,  and  against  which 
the  Statute  of  Limitations  begins  to  run  from 
maturity.  While  i)artaking  of  the  nature  of 
the  bond,  making  it  equally  high  as  a  security 
and  secured  by  the  same  lien  as  the  bond,  it 
has  ceased  to  be  an  incident  of  the  bond,  and 
is  no  more  a  part  of  the  same  debt  as  the  bond 
than  is  anothertbond  of  the  same  issue. 

Huey  V.  Macon  County,  85  Fed.  Rep.  481; 
Qriffin  v.  Macon  County,  2  L.  R  A.  858,  86 
Fed;  Rep.  885. 

Payment  could  not  be  obtained  on  the  bonds 
ezceot  on  arbitrary  conditions,  in  no  way  pro- 
video  for  by  the  bond,  or  by  waiving  a  part  of 
the  amount  due,  and  the  interest  on  the  bonds 
did  not  cease  to  run  prior  to  January  1,  1884. 
There  must  be  no  condition,  except  such  as 
may  be  contained  in  the  contract. 

2  Bouv.  Law  Diet.  575;  2  Greenl.  Ev.  §  606; 
2  PhUlips,  Ev.  445;  TuthiU  v.  Morris,  81  N. 
Y.  94;  5  Abb.  Dig.  706. 

Earl,  J,,  delivered  the  opinion  of  the  court: 
The  defendant,  on  the  1st  day  of  July,  1869, 
made  and  issued  a  large  number  of  bonds, 
each  for  the  payment  to  the  St.  Louis  &  St. 
Joseph  Railroad  Company,  or  bearer,  of 
$1,000.  on  the  Ist  day  of  July,  1889,  with  in- 
terest  payable  semi-annually  at  the  rate  of  10 
per  cent  per  annum,  on  presentation  of  the  cou- 


to  actions  on  all  written  contracts  sealed  or  un- 
gealed,  and  permits  an  action  for  interest  in  ad- 
vance of  the  maturity  of  the  principal  debt,  with 
the  recovery  of  interest  upon  such  interest,  the 
period  of  limitation  for  suit  upon  coupons  begrins 
to  run  from  their  respective  maturities.  Clarlc  v. 
Iowa  City,  87  U.  B.  20  WalL  688  (2S  L.  ed.  427);  Amy 
V.  Dubuque,  9b  IT.  8. 470  (^  L.  ed.  828). 

The  rule  holds  good  although  the  coupons  have 
never  been  severed  from  the  bonds  and  are  held  by 
the  owner  of  the  latter.  Amy  v.  Dubuque,  «u- 
pro. 

Overdue  interest  on  bonds,  which  is  represented 
by  coupons,  cannot  be  included  in  the  recovery  in 
an  action  on  the  bonds  after  an  Independent  suit 
on  the  coupons  has  become  barred  by  the  Statute 
of  Limitations.  GrifBn  v.  Macon  Ck>unty,  2  L.  R.  A. 
888. 88  Fed.  Bep.  885. 

The  pendency  of  an  action  of  foreclosure,  brought 
by  trustees  who  had  no  authority  to  take  Judgment 
for  a  deficiency,  or  to  pursue  any  other  remedy  than 
that  against  the  property  itself,  is  no  bar  to  an  ac- 
tion on  coupons.  Welsh  v.  Birst  Dlv.  St.  Paul  &  P. 
B.Ck>.25Minn.814. 

Interest  may  be  recovered  on  overdue  coupons 
payable  at  a  particular  time  and  place.  Aurora 
City  V.  West,  74  U.  S.  7  Wall.  82  (19  L.  ed.  42):  Genoa 
V.  WoodrufC,  92  U.  S.  602  (28  L.  ed.  586);  Welsh  v. 
First  Dlv.  St.  Paul  &  P.  R.  Go.  25  Minn.  814;  Beaver 
County  V.  Armstrong,  44  Pa.  88;  Arents  v.  Com.  18 
Gratt.  760. 

But  it  was  held  in  an  early  case  that  no  interest 
could  be  allowed  on  overdue  coupons  which  merely 
acknowledged  that  a  certain  sum  was  due  to  bearer 
as  interest,  on  the  ground  that  it  would  constitute 
6L.R.  A. 


compound  interest.  Rose  v.  Bridgeport,!?  Gonn.248. 

The  rate  of  interest  on  overdue  coupons  Is  that 
of  the  place  where  they  are  payable,  although  that 
is  diirerent  from  the  rate  of  Interest  on  the  bonds. 
Pana  v.  Bowler,  107  U.  S.  629  (27  L.  ed.  4dl). 

Past-due  coupons  upon  bonds  will  not  make  the 
bonds  or  subsequently  maturing  coupons  dishon- 
ored paper.  Indiana  &  I.  C.  R.  Co.  v.  Bprague,  106 
TJ.  S.  758  (28  L.  ed.  654);  GromweU  v.  Sac  County,  90 
n.a51(24L.ed.88I). 

There  are  some  particulars,  however,  in  which 
the  coupon  is  regarded  as  part  of  the  bond .  It  par- 
takes of  the  nature  of  the  bond  and  is  to  be  regard- 
ed as  a  specialty  and  not  a  simple  contract,  and 
therefore  is  not  barred  by  lapse  of  time  short  of  the 
period  which  is  allowed  for  actions  on  bonds.  Kosh- 
konong  v.  Burton,  104  U.  S.  688  (28  L.  ed.  888);  Ke- 
nosha V.  Lamson,  78  IT.  S.  0  Wall.  477  a9  L.  ed.  725); 
Lexington  v.  Butler,  81  IT.  8. 14  WalL  282  (20  L.  ed. 
800);  National  Bank  v.  Kirby,  108  Mass.  487;  Boss  T. 
Hewitt,  15  Wis.  281. 

This  rule  applies  whether  the  coupon  is  or  is  not 
still  attached  to  the  bond.  Huey  v.  Macon  County« 
86  Fed.  Rep.  481. 

Detached  coupons,  although  overdue,  are  nego- 
tiable where  the  bonds  from  which  they  were  de- 
tached are  not  yet  due.  Thompson  v.  Perrine,  108 
U.  S.  580  (27  L.  ed.  208). 

Coupons  are  protected  by  the  mortgage  given  to 
secure  the  bonds  from  which  they  were  taken.  But 
they  have  no  equity  superior  to  that  of  the  bonds 
or  the  subsequently  maturing  coupons.  Ketchum 
V.  Duncan,  96  U.  S.  660  (24  L.  ed.  888);  Haven  v.  Grand 
June.  R.  &  D.  Co.  100  Mass.  06;  Miller  v.  Rutland  ft 
W.R.Co.iOVt889. 
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sons  thereto  attached  at  the  Bank  of  America, 
in  the  City  of  New  York,  with  the  right,  how- 
ever, at  the  option  of  the  defendant,  to  redeem 
the  bonds  at  any  time  after  ten  years  from 
their  date.  Bome  time  prior  to  the  1st  day  of 
July,  1888,  the  plaintiff's  assignor  became  the 
owner  of  ten  of  such  bonds  with  the  unmatured 
coupons  thereto  attached,  and  on  the  1st  day 
of  July,  1883,  he  detached  the  coupons  f alline 
due  on  and  prior  to  that  day  and  presented 
them  for  payment  and  they  were  not  paid. 
Subsequently,  on  the  7th  day  of  July,  1888,  the 
defendant  duly  exercised  its  option  to  redeem 
the  bonds  and  in  the  same  month  deposited  the 
money  in  the  Bank  of  America  for  their  pay- 
ment, and  notified  him  that  the  money  was 
there  for  the  payment  of  the  bonds,  and  the 
interest  thereon  'to  August  1,  and  that  it  was 
ready  to  pay  the  bonds  and  all  the  interest  to 
that  date  upon  the  surrender  of  the  bonds  and 
the  coupons.  The  holder  was  willing  to  take 
payment  of  the  bonds  and  the  interest  thereon 
at  August  1,  and  to  surrender  the  bonds 
and  unmatured  coupons,  but  he  did  not  pre- 
sent for  payment  and  was  unwilling  to  sur- 
render the  past  due  coupons.  Subsequently 
the  defendant  paid  the  bonds  and  the  coupons 
falling  due  on  and  prior  to  July  1,  and  after 
January  1,  1884,  the  holder  txansferred  the 
coupons  falling  due  January  1  to  the  plaintiff, 
who  then  commenced  this  action  to  recover 
the  amount  due  thereon.  At  the  trial  term 
the  court  held  that  the  tender  of  payment 
made  in  Juljr,  1888,  was  sufficient  to  stop  the 
running  of  interest  upon  the  bonds,  and  that 
the  plaintiff  could  only  recover  the  interest  for 
the  month  of  July.  Upon  appeal  by  the 
plaintiff  to  the  general  term  the  court  reversed 
the  Judgment,  holding  that  the  defendant  had 
not  the  right,  at  the  time  of  such  tender,  as  a 
condition  of  payment,  to  demand  the  surrender 
of  the  coupons  then  past  due,  and  that  there- 
fore the  tender  was  not  good  and  that  the 
plaintiff  was  entitled  to  recover  the  full 
amount  of  interest  falling  due  January  1,  as 
if  no  tender  had  been  made. 

The  plaintiff  took  the  coupons  after  their 
maturity  and  with  notice  of  the  facts  affecting 
them  in  the  hands  of  his  assignor,  and  hence 
his  position  for  the  maintenance  of  this  action 
is  no  better  than  would  have  been  occupied  by 
his  assignor  if  he  had  brought  this  action. 

The  sole  question  for  our  determination,  then, 
is  whether  the  defendant  could,  as  a  condition 
of  its  tender  and  pajrment  in  July,  1883,  right- 
fully demand  the  surrender  of  the  bonds  and 
all  the  coupons  then  held  by  the  assignor  of 
the  plaintiff.  It  was  held  at  the  general  term 
that  the  coupons  past  due  and  detached  from 
the  bonds  at  the  time  of  the  tender  were  inde- 
pendent negotiable  instruments,  and  that  the 
defendant  therefore  had  no  right  to  demand 
their  surrender  for  payment  as  a  condition  of 
the  payment  of  the  bonds;  and  Uiat  the  tender 
was  not  good  because  it  was  not  an  unqualified 
offer  to  pay  the  bonds  and  the  interest  thereon 
for  the  month  of  July. 
6  L.  R.  A 


We  are  of  opinion  that  the  learned  general 
term  fell  into  error.  It  Is  true  that  past-due 
coupons,  payable  to  bearer,  when  detached 
from  the  bonds,  are  for  many  purposes  inde- 
pendent, separate  instruments.  They  may  be 
negotiated  and  may  be  sued  upon  by  the  holder 
without  the  production  of  the  bonds.  Mumw 
Y.Lardner, 6» U.  8. 2 Wall.  110 [17 L.  ed. 857]; 
Einasha  v.  Lamaan,  76  U.  8.  9  WaQ.  477  [19 
L.  ed.  7201:  Lexington  v.  BuUer,  81  U.  S.  14 
Wall.  282  [20  L.  ed.  8091;  dark  v.  Tow  City, 
87  U.  8.  20  Wall.  588  [SS  L.  ed.  427];  ^myv. 
Dv1mque.%QV.  8.  470  [26  L.  ed.  ^];  Ewrir 
»on  V.  National  Bank,  66  N.  Y.  14:  McCldl- 
and  V.  Norfolk  Southern  &  6b.  1  L.  R  A.  299, 
110  N.  Y.  469. 

But  the  coupons  nevertheless  always  have 
some  relation  to  the  bonds.  Their  force  and 
effect  and  character  may  be  determined  by 
reference  to  the  bonds.  'They  are  secured  by 
the  same  mortgage,  and  although  unsealed  are 
specialties  like  me  bonds,  and  are  governed 
by  the  same  Statute  of  Limitations  which  is 
applicable  to  the  bonds.  Until  negotiated  or 
used  in  some  way  they  serve  no  independent 
purpose,  and  while  they  are  in  the  hands  of 
the  noider  they  remain  mere  incidents  of  the 
bonds  and  have  no  greater  or  other  force  or 
effect  than  the  stimulation  for  the  payment  of 
interest  contained  in  the  bonds;  and  whUe  they 
remain  in  the  ownership  and  possession  of  tbe  . 
owner  and  holder  of  the  bonds  it  can  make  no  ' 
difference  whether  they  are  attached  to  or  de^ 
tached  from  the  bonds,  as  they  are  then  mere 
evidence  of  the  indebtedness  for  the  interest 
stipulated  in  the  bonds. 

It  is  not  disputed  that  one  liable  to  pay 
money  secured  bv  a  written  instrument  has  the 
right,  as  the  conaition  of  tender  and  iMyment, 
to  demand  the  surrender  of  the  iniBtrument 
which  is  the  evidence  of  his  debt:  and  thus,  if 
the  coupons  which  had  matured  on  the  Ist  of 
July,  1^8,  had  remained  attached  to  the  bonds 
the  defendant  would  have  had  the  undeniable 
right  to  demand,  as  a  condition  of  their  pay- 
ment, the  surrender  of  the  bonds  and  all  the 
coupons.  It  could  not  have  been  obliged  to 
make  payment  of  a  part  of  its  debt,  leaving  a 
portion  thereof  unpaid,  and  to  be  discharged 
by  an  independent  transaction.  It  is  a  rea- 
sonable and  consistent  rule  to  hold  that  tbe 
defendant,  at  the  time  of  its  tender,  owed  the 
plaintiff's  assignor  upon  each  bond  but  one 
debt,  and  that  was  the  amount  of  the  bond 
with  the  interest  thereon.  Its  obligation  would 
have  been  precisely  the  same  if  no  coupons  had 
been  executed.  It  had  the  right  to  tender  the 
payment  of  the  entire  debt  and  to  demand  tbe 
surrender  of  all  the  securities  by  which  it  was 
evidenced.  The  tender  was  therefore  soffl- 
dent  and  stopped  the  running  of  interest 

The  order  of  the  General  Term  ehouidbe  re- 
ver$ed,  and  jfudgment  of  the  TVial  Term  ^- 
firmed,  teith  eoeti. 

All  concur. 


1880. 
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Adam  W.  SPIES 

V. 

CHICAGO  A  EASTERN   ILLINOIS  R 
CO. 

(....Fed.  Bepw....) 

!•   The  irords  **hereafier  to  belong^  to 

the  partj' ofthe  first  paj:^"  used  In  desorib- 
ixig  waw  of  railroad  benreen  oertaln  spedfled 
points,  which  are  Inoluded  in  a  mortgage  to  so- 
oure  Income  bonds,  do  not  cover  additional  lines 
outside  of  the  speoilled  limits,  which  are  subse- 
quently acquired  by  the  mortgagor. 
8.  The  net  earning  due  to  holders  of 
iiMTOTie  bonds  secured  by  a  mortgage  pledg- 
ing the  net  earnings  of  a  certain  line  of  railroad 
particularly  described,  which  earnings  are  to  be 
ascertained  by  deducting  the  amounts  necessary 
for  ordinary  expenses,  betterments,  etc.,  from 
the  gross  earnings,  must  be  determined  by  the 
earnings  of  the  particular  line  mortgaged,  and 
not  by  the  earnings  of  a  larger  system  of  rail- 
roads of  which  the  mortgaged  line  has  subse- 
quently become  a  part;  and  the  bondholders  are 
entitled  to  haye  those  earnings  separately  kept 
and  divided. 


8«  Merely  passing  a  resolution  that  no 
income  has  been  earned,  without  an  attempt  to 
ascertain  the  f&ct,  is  not  conclusive  as  to  the 
rights  of  the  holders  of  income  bonds  secured  by 
a  railroad  mortgage  pledging  the  net  earnings  of 
the  road,  which  makes  it  the  duty  of  the  board  of 
directors  to  ascertain,  fix  and  declare  the  amount 
of  net  earnings,  and  provides  that  their  resolve 
s|iall  be  in  the  nature  of  a  final  and  conclusive 
award  on  the  question  as  to  what,  if  any,  net 
earnings  have  been  made. 

4.  The  condition  In  Income  bcmds  and  a 
mortgage  on  a  railroad  securing  them* 
that  no  right  of  action  shall  exist  in 
favor  of  the  holders  until  the  board  of  directors 
shall  have  adjudged  and  awarded  an  ascertained 
amount  as  net  earnings,  does  not  preclude  the 
bondholders  from  a  remedy  when  the  directors 
improperly  neglect  or  refuse  to  take  the  neces- 
sary action. 

6.  No  relief  can  be  granted  under  a  bill 
based  on  fraud,  where  the  charge  of  fraud  is  not 
sustained. 

(October  11,  ld8e.)i 

SUIT  for  an  account  by  defendant  in  respect 
to  the  net  income  of  its  railway  line  mort- 


KOTS.— Corporation,  poioer  to  mtniQoge  Hi  property. 
To  oany  out  its  corporate  objects,  a  corporation 
may  borrow  money  and  secure  the  lender  by  a 
mortgage  on  its  property.  Barnes  v.  Ontario  Bank, 
19  N.  Y.  Ifie :  Beers  v.  Phoenix  Glass  Co.  U  Barb.  868; 
Thompson  t.  Lambert,  44  Iowa,  230;  Burr  v.  Mc- 
I>onald,  8  Oratt  806;  Barry  v.  Merchants  Ezch.  Ck>. 

1  Sandf .  Gh.  S80;  Union  Mhi.  Go.  v.  Rocky  Mt.  Bank, 

2  Golo.  Z4S ;  Bridge  Co.  v.  General  Ins.  Co.  8  Md.  806; 
Richards  v.  Merrimack  &  a  R.  R.  Co.  44  N.  H.  127; 
Burt  V.  Rattle,  81  Ohio  St.  116 ;  Detroit  v.  Mutual 
Gas  Co.  48  Mich.  604;  Holbrook  v.  Chamberlain,  116 
Mass.  165:  Vny  v.  Noble,  12  Cush.  18;  Miller  v. 
Chance,  8  Edw.  899;  Coe  v.  Johnson,  18Ind.  218; 
Curtis  V.  Leavitt,  15  N.  Y.  9;  Leavitt  v.  Blatchf ord, 
17  N.  Y.661;  Parish  v.  Wheeler,  22X.  Y.494;  Nelson 
▼.Baton,  26  N.Y.4ia 

Where  the  statute  does  not  expressly  give  or  deny 
the  power  to  mortgage,  it  may  be  Implied  from  the 
power  to  purchase,  bold  and  dispose  of  real  estate. 
Booth  V.  Robinson,  65  Md.  419;  Gordon  v.  Preston, 
1  Watts,  886;  McAUister  v.  Plant,  54  Miss.  106 ;  Au- 
rora Ptc.  Society  v.  Paddock,  80  HL  2(S;  Watts* 
App.  78  Pa.  870 ;  Jackson  v.  Brown,  5  Wend.  690; 
Braham  v.  San  Jos6, 24  CaL  685;  Taber  v.  andnnati 
B.  Co.  15  Ind.  469;  Adams  v.  R.  R.  Co.  2  Coldw.  6i6. 

The  Legislature  may  ratify  a  mortgage  made  by 
a  corporation  not  having  the  power  to  make  it. 
Keunel)eo  &  P.  R.  Co.  v.  Portland  &  K.  R.  Co.  69 
Me.  9;  Richards  v.  Merrimack  &  C.  R.  R.  Co.  44  N. 
H.  127 ;  Shaw  v.  Norfolk  R.  R.  Co.  5  Gray,  162;  Black 
River  &  U.  R.  Co.  v.  Barnard,  81  Barb.  268 ;  Orvllle 
B.  R.  Co.  V.  Plumas  Co.  87  CaL  854 :  Shopley  v.  At- 
lantic &  St.  L.  R.  Co.  65  Me.  895. 

Express  authority  is  not  necessary  if  the  Legfela- 
ture  impliedly  recognizes  the  mortgage  as  a  valid 
aeourity.  Hall  v.  Sullivan  R.  R.  Co.  2  Redf .  Am. 
By.  Oas.62L 

A  corporation  cannot  mortgage  its  franchises 
without  positive  statutory  power  to  do  so.  Pullan 
V.  Cincinnati  R.  Co.  4  Biss.  85;  Coe  v.  Columbus 
Piqua  R.  Co.  10  Ohio  St.  872;  Steiner^  App.  27  Pa. 
St8:  Pierce  v,  Emery,  82  N.  H.  484 ;  Black  v.  Dela- 
ware A  R.  Can.  Co.  7  C.  K  Green,  99;  Richardson  v. 
Sibley,  11  Allen,  65;  Hendee  v.  Plnkerton,  14  Allen, 
881 ;  Lauman  v.  Lebanon  Valley  R.  Co.  80  Pa.  42 ; 
6  L.  R.  A. 


Troy  ft  R.  R.  Co.  V.  Kerr,  I'j  Barb.  601 ;  Woodruft  v» 
Erie  R.  Co.  25  Hun,  246 ;  Carpenter  v.  Black  Hawk 
Gold  Min.  Co.  66  N.  Y.  48 ;  Stewart  v.  Jones.  40  Mo. 
140;  Daniels  V.Hart,  118  BiCass.  548;  Phila.  v.  W.U. 
TeL  Co.  11  Phila.  387,  Randolph  v.  Wa  etc  R.  R. 
Co.Id.60& 

The  Legislature  may  give  a  oorporation  power  to 
mortgage  its  franchises.  Atkinson  v.  Marietta  ft 
aR.  Co.  15  Ohio  St.  21;  McAllister  V.  Plant,  54  Miss. 
106 ;  State  v.  Morgan,  28  La.  Ann.  482 ;  St  Paul  R. 
Co.  V.  Paroher,  14  Minn.  287;  Pierce  v.  St.  Paul  ft 
M.  R.  Co.  24  Wis.  651 ;  East  Boston  Freight  R.  Co.  v. 
Eastern  R.  Co.  18  AUen,  422. 

A  special  statutory  power  to  mor  i^gsge,  conferred 
by  charter,  does  not  limit  the  general  power.  Allen 
V.  Mont.  R.  R.  Co.  11  Ala.  4S7 ;  Mobile  R.  Co.  v.  Tal- 
man,  15 Ala. 472;  Wright  v.Bundy,  UInU.d98. 

Execution  of  mortgage. 
In  executing  a  mortgage,  a  corporation  must 
comply  with  the  statutory  requirements  and  its 
own  by-laws,  and  If  the  mortgage  is  on  real  estate 
it  must  be  under  the  corporate  seaL  Amerman  v. 
Wiles,  24  N.  J.  Bq.  18;  Gordon  v.  Preston,  1  Watts* 
885 ;  Eagle  Woolen  Mills  Co.  v.  Montelth,  2  Or.  277; 
Re  St  Helen  MiU  Co.  2  Sawy.  88 ;  Hunt  v.  Bullock* 
28  lU.  820;  Osborne  v.  Tunis,  25  N.  J.  L.  688;  Koeh- 
ler  V.  Black  River  Falls  Iron  Co.  67  U.  S.  2  Black* 
715a7L.ed.  889). 

Mortgage  by  raUroad^  to  secure  bondholdere, 

A  mortgage  given  by  a  railroad  corporatlOD  t» 
secure  bona  fide  holders  of  its  bonds  will  be  held 
valid,  although  the  resolution  directing  its  execu- 
tion was  psssed  by  its  directors  at  a  meeting  held 
outside  the  State.  Galveston,  H.  ft  H.  R.  Co.  v. 
Cowdrey,  78  U.  S.  11  Wall.  459  (20  L.  ed.  199). 

A  corporation  may,  unless  forbidden  by  law,  is- 
sue bonds  and  mortgage  its  property  outside  of  the 
State  creating  it.  Bassett  v.  M.  C.  eta  Min.  Co.  15 
Nev.  288. 

A  mortgage  by  a  railroad  company  upon  all  its 
railroad  and  property,  acquired  or  to  be  acquired* 
covers  a  road  purchased,  where  it  was  one  which 
might  have  been  built  under  its  charter.  Branch 
V.  Jeeup,  100  U.  &  468  (27  L.  ed.  279). 


See  also  45  L.  R.  A.  132. 
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gaped  to  secure  payment  of  certain  bonds.  On 
Snal  hearing  on  Dill  and  answer.  BiU  dU- 
missed. 

The  case  is  fully  stated  in  the  opinion. 

Mr,  John  W.  weed»  for  complainant: 

Unless  there  be  in  the  mortgage  language  in- 
dicating that  the  parties  contemplated  all  future 
:acquisitions  to  be  subjected  to  the  mortgage, 
the  mortgage  will  be  construed  to  cover  only 
the  property  then  possessed  by  the  mort^gor. 

Ptdlan  V.  Cincinnati  cfc  C.  Air  Line  H,  Co. 
4  Biss.  35;  Pullan  v.  Cincinnati  A  C,  Air  Line 

B.  Go.  5  Biss.  237;  Morganw.  Union  P.  R.  Co, 
11  Fed.  Rep.  692. 

Separate  accounts  must  be  kept  of  special 
operations  of  a  railway  where  there  are  holders 
of  securities  whose  interests  are  not  identical. 

Mackintosh  v.  Flint  cfc  P.  M,  B.  Co.  84  Fed. 
Rep.  582.    See  also  Bay  v.  Ogdensburg  d:  X. 

C.  B.  Co.  9  Cent.  Rep.  459,  107  N.  Y.  129. 
The  defendant  actmg  by  its  agents,  the  di- 
rectors, occupied  a  trust  relation  with  refer- 
ence to  the  income  bondholders,  and  in  making 
a  declaration  of  earnings  without  any  ascer- 
tainment committed  a  breach  of  trust  which 
was  a  fraud. 

Mackintosh  v.  Flint  d  P.  M.  R  Co,  supra. 
It  is  not  necessary  that  the  court  should  find 


that  an  actual  fraud  has  been  committed  if  an 
unperformed  duty  to  account  is  established. 
The  performance  of  the  dutjr  will  be  enforced 
even  though  the  alleged  motive  for  its  neglect 
is  not  established. 

ffoyt  V.  Sprague,  8  Rep.  616. 

Contracts  in  which  any  determination  by  one 
party  or  his  agent  is  stated  to  be  conclusive 
never  have  that  character  so  far  as  to  prevent 
an  investigauon  as  to  the  propriety  of  that  de- 
termination. 

Nolan  V.  Whitney,  88  N.  Y.  648. 

The  defendant  is  in  the  position  of  a  trustee 
who  has  practically  inextricably  mingled  and 
used  the  trust  property  with  his  own,  and  must 
pay  the  fuU  amount  of  the  income  interest,  in- 
asmuch as  it  has,  in  the  absence  of  any  separate 
account,  put  it  out  of  the  complainant's  power 
to  test  the  accuracy  of  an  account  which  it 
might  render. 

Norrin'  App.  71  Pa.  106. 

This  bill,  moreover,  is  also  a  bill  for  discoT- 
ery,  which  alone  is  sufficient  to  sustain  the  ju- 
risdiction of  this  court  over  it 

Story,  Eq.  Jur.  18th  ed.  §  71. 

Mr,  Aasten  O.  Foz»  for  defendant: 

The  failure  to  keep  separate  accounts  cannot 
give  the  right  to  maintain  this  bill  for  an  ac- 


A  railroad  mortgage  upon  the  present  and  future 
acquired  property  of  a  railroad  company  and  Itsin- 
coinee  and  profits  is  a  prior  lien  only  upon  the  net 
earnings  of  the  road,  after  the  payment  of  all  the 
operating  expenses,  while  the  road  is  in  the  posses- 
sion  of  the  company.  Hale  v.  Frost,  90  U.  S.  889  (25 
L.  ed.  419). 

Where  there  is  a  difference  between  the  terms  of 
railroad  bonds  and  of  the  mortgage  given  to  secure 
them,  as  to  the  payment  of  interest,  the  terms  of 
the  bonds  will  controL  Indiana  &  L  G.  B.  Co.  ▼. 
Sprague,  108  U.  8.  756  (26  L.  ed.  564). 

Where  a  third  mortgage  on  a  railroad,  and  the 
bonds  issued  under  it,  were  made  in  express  terms 
subject  to  the  payment  of  the  bonds  issued  under 
the  second  mortgage,  all  persons  taking  the  third- 
mortgage  bonds  took  them  subject  to  such  prior 
lien  and  indebtedness.  Bronson  v.  La  Crosse  &  M. 
R.  Co.  60  U.  8.2  WaU.  288  a?  L.  ed.  725). 

Ineomtt  rents  and  eamings,  rigTU  to, 

A  mortgage  by  a  railroad  company,  of  its  road 
and  income,  does  not  transfer  the  income  until  pos- 
session is  taken,  where  by  the  mortgage  the  com- 
pany holds  possession  and  receives  the  earnings  un- 
til the  mortgagee  takes  poasession  or  the  proper 
judicial  authority  interposes.  Until  then  the  whole 
fund  belonged  to  the  company,  and  was  subject  to 
its  control,  and  was  liable  to  the  creditors  of  the 
company  as  if  the  mortgage  did  not  exist.  Eyster 
V.  Gaff,  01 U.  8.  521  (28  L.  ed.  403);  Frayser  v.  Rich- 
mond  &  A.  R.  Co.  81  Ya.  888;  Galveston,  H.  &  H.  R. 
Co.  V.  Cowdrey,  78  U.  8.  U  WalL  469  (20  L.  ed.  199); 
Gihnan  V.  Illinois  &M.Teleg.  Go.  01 U.  8.  60B  (28  L. 
ed.406}. 

A  mortgagor  has  the  right  of  absolute  control 
over  the  income  of  his  property  prior  to  foredosure 
proceedings.  Central  Trust  Co.  v.  Wabash,  8t.  L. 
A  P.  R.  Co.  (Mo.)  80  Fed.  Rep.  88& 

The  mortgagor  of  a  railroad,  even  though  the 
mortgage  covers  the  income,  need  not  account  for 
earnings  while  the  property  is  in  his  possession, 
until  a  demand  has  been  made  therefor  or  for  the 
surrender  of  the  possession  under  the  mortgage. 
Sage  V.  Memphis  ftL.R.R.Co.  12517.  8.861(81L. 
ed.  694);  Dow  v.  Memphis  ftL.B.aCo.mn.&66« 
<31  L.  ed.  666). 

Where  a  mortgage  does  not  provide  for  the  pay< 
6  T..  R.  A. 


ment  of  rents  to  the  mortgagee  during  the  mort- 
gagor's possession,  even  where  the  income  is  ex- 
pressly pledged  as  security  for  the  mortgage  debt« 
with  the  right  m  the  mortgagee  to  take  poaseesioD 
upon  the  nonperformance  of  the  conditions  of  the 
mortgage,  the  former  is  not  entitled  to  rents  until 
he  takes  actual  possession,  or  possession  is  taken  in 
his  behalf.  Freedman's  Saving  A  T.  Co.  v.  Shep- 
herd, 127  n.  8. 404  (82  L.  ed.  168). 

Demand  for  possession  may  be  made  by  bringing 
suit  for  that  purpose,  and  thereafter  mortgagor 
must  account  for  earnings;  and  it  is  of  no  conse- 
quence that  a  receiver  was  not  appointed  until 
subsequently.  Dow  v.  Memphis  &  L.  R.  R.  Co.  1^ 
U.  8. 662  (81  L.  ed.  665). 

Trustees  in  a  railroad  mortgage,  who  have  not 
asked  poaeession  or  intervened  in  the  suit,  are  not 
entitled  to  have  the  net  earnings  of  the  property* 
while  it  is  in  the  hands  of  a  receiver  appointed  in  a 
suit  instituted  by  a  Judgment  creditor,  applied  in 
discharge  of  mortgage  bonds.  Sage  v.  Memphis  Af 
L.  R.  R.  Co.  126  U.  8. 861(31  L.  ed.  694). 

Bights  of  Ixmdholden, 

Bondholders,  whose  bonds  are  secured  by  a  mort- 
gage, have  a  clear  right  to  stand  upon  their  con- 
tract, and  trustees  have  no  power  or  authority  to 
compel  any  of  them  to  make  a  new  and  different 
one,  by  any  scheme  of  reorganization,  so  as  to  give 
a  preference  to  other  mortgagee  or  claims.  Hol- 
lister.v.  Stewart,  111  N.  Y.  644. 

The  omission,  neglect  or  refusal  of  the  trustee  of 
a  mortgage  to  certify  bonds  secured  by  it  cannot* 
in  equity,  be  permitted  to  defeat  the  rights  of  the 
bondholders,  who  were  Induced  to  believe,  and 
had  the  right  to  believe,  that  the  securities  upon 
the  faith  of  which  they  parted  with  their  money 
were  in  all  respects  regular  and  complete.  Atwood 
V.  Shenandoah  V.  R.  Co.  18  Va.  L.  J.  888. 

Railroad  bondholders  to  whom  stock  of  the  cor- 
poration has  been  mortgaged  as  collateral  security 
cannot  maintain  a  suit  m  equity  to  charge  the  les- 
sor of  the  mortgaged  road  with  the  earnings  de- 
rived under  the  lease,  when  such  lease  Is  not  al- 
leged to  be  void  or  voidable  as  between  the  partJea 
to  it.  Gibson  t.  Richmond  &D.R.C0.8L.R.A.  467, 
5  R.  R.  &  Corp.  L.  J.  461, 87  Fed.  Rep.  748. 
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■count.  That  right  must  depend  upon  the  re- 
lation of  the  parties;  and  if  that  relation  doen 
not  of  itself  give  it,  there  is  an  end  of  the  case. 

GarreU  v.  May,  19  Md.  177. 

The  expression  "  necessary  rentals  "  does  not 
restrict  the  defendant  to  such  rentals  as  are  ab- 
aolutely  essential  to  the  existence  of  the  rail- 
road, but  allows  such  rentals  as  in  the  discre- 
tion of  the  directors  are  proper. 

Buck  V.  Seymour^  46  Conn.  166, 171. 

The  bill  should  be  dismissed  for  want  of  proof 
to  sustain  the  allegations  of  fraud. 

Fislier  v.  Boody,  1  Curt.  206,  211. 

The  stipulation  that  a  resolution  by  the  di- 
rectors that  there  was  interest  earned  should  be 
a  condition  precedent  to  any  claim  for  interest, 
is  binding  on  the  complainant. 

Byron  v.  Low,  11  Cent.  Rep.  904,  109  N.  Y. 
291;  New  York,  L,  E.  A  W.  R.  Oo.  v.  NickaU, 
119  U.  8.  286,  807  (80  L.  ed.  363,  368);  United 
States  y.  Robe^n,  84  U.  S.  9  Pet.  819  ^9  L.  ed. 
142). 

When  the  board  of  directors  actually, ascer- 
tained that  there  were  ho  net  earnings,  and  en- 
tered a  resolution  to  that  effect  upon  the  jour- 
nal of  their  proceedings,  that  determination 
was  binding  on  the  complainant. 

Delaware  <fe  H.  Canal  Go,  v.  Pennsylvania 
•Coal  Oo,  60  N.  Y.  250;  Wyckoff  v.  Meyers,  44 
1^.  Y.  148;  Dustan  v.  McAndrew,  Id.  72. 

As  the  defendant  had  the  right  to  lease  other 
lines  and  operate  its  road  as  a  unit,  it  was  not 
bound  to  keep  separate  accounts  of  the  earnings 
-of  different  sections  of  its  road. 

St.  John  V.  Erie  B,  Oo.  89  U.  S.  22  Wall. 
186  (22  L.  ed.  748);  New  York,  L.  E.  A  W.  R 
Co,  V.  Ifiek€U$,  supra:  Bay  v.  Ogdensburgh  db 
X.  a  B,  Oo.  9  Cent.  Rep.  469,  107  N.  Y.  129. 

It  is  only  where  a  defendant  has  agreed  to 
turn  over  net  profits,  as  such,  that  he  is  liable 
to  a  bill  for  an  account 

PraU  Y.  Tattle,  186  Mass.  288;  Moxon  v. 
Bright,  L.  R.  4  Ch.  292;  Foley  v.  EiU,  2  H.  L. 
Cas.  28. 

Inasmuch  as  the  agreement  provides  that  the 
defendant,  as  mortgagor,  shall  receive  and  use 
the  earnings  of  its  road,  not  as  trustee  for  the 
plaintiff,  but  as  its  own  property,  for  its  own 
purposes,  then  for  such  earnings  as  it  had  re- 
ceived and  expended  before  demand  made,  or 
suit  begun,  the  plaintiff  is  not  entitled  to  main- 
tain a  bill  for  an  account. 

OalresUm,  H.  d  H.  R.  Oo,  v  Cowdrey,  78  U. 
8.  11  WaU.  469,  482,  488  (20  L.  ed.  199,  206, 
207);  Oilman  v.  lainois  db  M.  Teleg,  Co,  91  U. 
8.  608,  617  (28  L.  ed.  406,  410);  American 
BHdge  Co.  v.  Eeidelbach,  94  U.  8.  799  (24  L. 
ed.  144);  Fosdick  v.  SehaU,  99  U.  S.  235,  253 
(25  L.  ed.  889,  842);  Freedman's  Sating  db  T, 
Co.  ▼.  Shepherd,  127  U.  8.  494,  507  (82  L.  ed. 
168,  168);  1  Jones,  Mort.  4th  ed.  §^  160,  670, 
771;  Jones,  Railroad  Securities,  ^§  114,  115, 
118,  Teal  ▼.  Walker,  111  U.  8.  242  (28  L.  ed. 
415);  Wdman  v.  New  York  Life  Int.  Oo.  12 
Oent  Rep.  689,  109  N.  Y.  421. 

Wallaee*  /.,  delivered  the  following  opin- 
ion: 

The  cause  has  been  brought  to  hearing  upon 
bill  ilnd  answer,  with  a  stipulation  admitting 
that  the  complainant's  title  to  the  bonds  which 
are  the  foundation  of  his  claim  is  to  be  deemed 
as  established  by*  the  pleadings.  The  com- 
<L.R.A. 


plainant  is  the  owner  of  certain  income  bonds 
secured  by  a  mortgage  executed  in  1877  by  the 
defendant  pledging  the  net  earnings  of  its  line 
of  railway  as  security  for  the  payment  of  the 
principal  of  the  bonds  and  such  interest  as  may 
"  be  hereafter  from  time  to  time  fixed  by  the 
board  of  directors  "  of  the  Railway  Company. 
The  mortgage  includes,  "all  and  smgular,  the 
line  of  railways  belonging  or  hereafter  to  be- 
long to  the  party  of  the  first  part,  and  extend- 
ing from  Chicago,  Cook  County,  Illinois, 
through  the  Counties  of  Will,  Kankakee,  Iro- 
quois and  Vermillion  to  the  City  of  Danville, 
together  with  a  branch  from  Bismarck's  Junc- 
tion easterly  through  Warren  and  Fountaine 
Counties,  Indiana,  to  Shoddie's  Mills,  and  its 
equipments  and  appendages  and  the  net  income 
thereof."  The  bonds  are  conditioned  for  the 
payment  of  such  interest  on  the  principal,  not 
to  exceed  7  per  cent  for  any  one  year,  as  shall 
be  declared  and  fixed  by  the  board  of  directors 
in  each  year  in  accordance  with  the  mort- 
gage. 

The  mortgage  provides  that  in  each  year  dur- 
ing the  currency  of  the  bonds,  beginning  with 
the  year  1878,  the  board  of  directors  shall,  in 
the  month  of  October,  ascertain,  Ax  and  •declare 
what  amount  of  net  earnings  has  been  made 
during  the  preceding  fiscal  year  ending  the  1st 
day  of  September,  and  is  justly  applicable  to 
the  payment  of  interest  on  such  issue  of  in- 
come bonds;  and  in  such  ascertainment  of  net 
earnings  there  shall  be  deducted  from  the  gross 
income  all  operating  expenses,  taxes,  insurance, 
liability  for  either  interest  or  sinking  fund  on 
any  of  the  existing  bonds  of  the  Company,  nec- 
essary rentals  and  purchase  or  hire  of  equip- 
ments, together  with  such  expenditures  for 
renewals,  repairs  and  betterments  as  may  be 
proper  and  requisite  to  maintain  the  line  of 
railroad  and  its  appendages  in  a  first-class  con- 
dition for  effective  service;  and  that  after  de- 
ducting all  such  payments,  exi)en8es  and  lia- 
bilities from  the  amount  of  gross  income 
received  during  the  year,  the  boara  of  directors 
shall  thereupon  fix,  establish  and  adjudge 
whether  any,  and  if  so  how  much,  net  income 
exists  which  is  applicable  to  the  payment  of 
interest  on  the  said  issue  of  income  bonds. 
The  mortgage  further  provides  that  if  on  such 
ascertainment  the  board  of  directors  adjudge 
that  no  net  income  has  been  realized  during  the 
year  applicable  to  such  interest  pavment,  they 
shall  thereupon  enter  a  resolve  to  that  effect  on 
the  journal  of  their  proceedings,  and  the  adju- 
dication shall  be  final  and  conclusive  as  an 
award,  and  shall  operate  as  a  perpetual  bar 
against  any  claim  or  demand  of  any  bolder  of 
such  income  bonds  for  the  payment  of  interest 
for  such  year,  and  that  if  the  said  board  shall 
on  such  ascertainment  of  net  earnings  adjudge 
that  a  specific  sum  is  available  out  of  the  net 
earnings  for  such  interest  payment,  then  a  re- 
solve shall  be  entered  in  their  minute  of  pro- 
ceedings in  the  nature  of  a  final  and  conclusive 
award,  fixing  and  declaring  what  ascertained 
sum  Is  properly  available  out  of  that  year's  net 
earnings  for  the  payment  of  interest  on  such 
income  bonds,  and  the  payment  or  rate  of  in- 
terest to  be  allowed  and  paid. 

The  mortgage  further  provides  that  norisht 
of  action  shall  exist  in  favor  of  any  holder  of 
such  income  bonds  for  any  alleged liabilitj  for 
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interest  DOtil  the  same  shall  first  be  adjudged 
and  awarded  as  aforesaid. 

The  bill  alleges  that  prior  to  September  1. 
1888,  interest  on  the  bonds  had  been  ascertained 
and  declared  by  the  board  of  directors,  and 
duly  paid  to  the  holders  of  the  bonds;  but  that 
thereafter  the  defendant  and  its  oflScers  and 
board  of  directors  conspired  to  fraudulently 
compel  the  complainant  and  other  holders  of 
said  income  bonds  to  surrender  the  same  and 
exchange  them  for  consol  bonds  subsequently 
created,  and  to  fraudulently  withhold  at  first  a' 
portion,  and  then  the  whole,  of  the  net  earnings 
which  were  properly  payable  upon  said  bonds: 
and  with  a  view  to  carrying  this  evil  design 
into  effect  they  willfully,  maliciously  and  fraud- 
ulently failed  to  make  any  true  asciertainment, 
in  the  month  of  October,  1884,  or  in  the  month 
of  October,  1885,  of  the  net  earnings  for  the 
preceding  fiscal  vear,  and  willfully  made  a  fic- 
titious, false  ana  fraudulent  ascertainment  of 
the  same,  whereby  they  sought  to  make  it  ap- 
pear that  nothing  had  been  earned  on  account 
of  such  interest;  and  that  the  officers  and  board 
of  directors  well  knew  at  the  time  of  each  of 
said  pretended  ascertainments  that  the  net  earn- 
ings, if  the  same  had  been  ascertained  in  the 
manner  prescribed  by  the  mortgage,  were  more 
than  sufficient  to  have  paid  7  per  cent  interest 
upon  the  principalof  said bond%. 

The  bill  then  sets  out  what  devices  were  re- 
sorted to  by  the  board  of  directors  to  cover  up  and 
defraud  the  holders  of  income  bonds  out  of  the 
net  earnings  properly  applicable  to  interest  there- 
on, among  others  the  mingling  of  the  accounts 
of  the  division  of  the  railway  covered  by  the 
mortgage  with,  the  accounts  of  consolidated 
constructed  and  leased  lines  acquired  by  the 
defendant  after  the  execution  of  the  mortgage, 
including  charges  for  additional  equipment  for 
the  new  lines.  The  answer  fully  meets  and 
denies  all  the  averments  of  fraud  and  conspir- 
acy; but  it  admits  that  separate  accounts  have 
not  been  kept  by  the  defendant  of  the  net  earn- 
ings of  the  original  lines,  that  the  accounts  of 
the  earnings  and  expenses  of  these  lines  and 
those  subsequently  acquired  have  been  mingled 
together,  and  that  the  board  of  directors  did 
not  attempt  to  make  any  ascertainment,  in 
1884  or  1885,  of  the  net  earnings  of  the  original 
lines. 

It  appears  by  'the  bill  and  answer  that  the 
new  lines  built,  acquired  or  leased  by  the  de- 
fendant embrace  a  large  milage  and  have 
cost  the  defendant  a  large  sum  oi  money;  and 
that  in  June,  1884,  the  defendant  issued  consol 
bonds  bearing  interest  at  6  per  cent  per  annum, 
secured  by  a  mortgage  upon  its  property,  which 
have  been  used  in  part  to  pay  for  the  new  lines 
and  their  equipment,  and  has  used  part  of  its 
earnings  to  pay  interest  thereon. 

The  bill  prays  for  an  accounting  and  a  decree 
for  the  payment  of  what  is  ascertained  to  be 
due  from  the  defendant 

When  the  case  was  before  the  court  on  a  for- 
mer occasion  upon  a  demurrer  for  want  of 
equity,  and  alleging  that  the  trustee  named  in 
the  income  mortgage  was  a  necessary  party, 
the  demurrer  was  overruled  by  Judge  Wheeler. 
The  questions  then  considered  and  decided  ad- 
versely to  the  defendant  cannot  be  appropri- 
ately reconsidered  now.  It  must  be  hdd, 
therefore,  for  present  purposes,  that  the  oom- 
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plainant  is  entitled  to  the  relief  sought  un]es» 
the  material  averments  of  the  bill  are  sufficient* 
ly  met  and  denied  by  the  answer. 

Under  the  terms  of  the  income  mortgage  it 
was  the  duty  oi  the  defendant  to  keep  an  ac- 
count of  the  earnings,  expenses  and  net  income- 
of  the  lines  included  in  the  mortgage  as  dis- 
tinct from  those  subsequently  acquired.  The- 
granting  clause  in  the  mortgage  subjecting  to 
the  lien  the  "line  of  railway  belonging  or  here- 
after to  belong"  to  the  defendant  is  qualifie'l 
by  the  description  of  the  line  which  follows  it; 
and  the  words  "hereafter  to  belong"  refer  to- 
such  lines  between  the  specified  termini  as  the 
Company  did  not  then  own,  like  the  load  f  ron^ 
Chicago  to  Dalton  then  loased  by  the  Company, 
and  constituting  the  link  by  which  its  line  of 
railway  extended  from  Chicago  to  Danville. 
If  the  mortgage  provides  expressly  or  by  im- 
plication that  the  board  of  directors  are  to  set 
apart  the  income  of  the  railway  lines  particu* 
larly  described  for  the  payment  of  the  matur- 
ing interest  upon  the  bonds,  the  bondholders 
ate  entitled  to  that  income;  and  their  pledge  i» 
not  to  be  transmuted  from  one  upon  the  earn- 
ings of  a  particular  line  of  railway  to  one  upon 
the  eamines  a  system  of  which  the  line  may  be 
a  part.  This  would  dilute  their  security  upon 
a  designated  fund  into  a  nebulous  lien  upoa 
the  profits  of  such  new  enterprises  as  the  cor- 
poration might  see  fit  to  undertake. 

The  terms  of  the  mortgage  are  that  in  ascer- 
taining net  earnings  there  is  to  be  deducted 
from  eross  income,  expenditures  or  liabilitiea 
for  oidinaiy  expenses,  interest  or  sinking-fund 
requirements,  and  for  renewals,  repairs  and 
betterments  requisite  to  maintain  the  line  of 
railroad  in  a  first-class  condition.  All  this  de- 
tail of  specification  would  be  unnecessaiy  if  the- 
mortgage  were  not  intended  to  define  carefully 
what  expenses  and  liabilities  may  be  treated  aa 
an  offset  to  gross  income,  and  limit  the  offset  Uh 
those  incurred  in  the  operation  and  improve- 
ment of  the  particular  lines  described.  With* 
in  this  limitation  the  amount  may  be  appropri- 
ated for  the  specified  obiects,  and  the  manner 
in  which  the  railway  lines  may  be  managed 
is  a  matter  resting  exclusively  in  the  discretion 
and  good  faith  of  the  directors. 

An  income  railway  mortgage,  although  it  is 
a  pledge  of  tangible  property  for  the  payment 
of  the  principal  sum,  is  as  a  security  for  the 
payment  of  interest  but  little  more  than  the 
pledge  of  the  good  faith  of  the  company  in 
managing  its  lines.  It  necessarily  contemplatea 
that  such  improvements  as  seem  necessary  to 
the  efficient  use  and  operation  of  such  property, 
and  such  alterations  in  the  corptis  as  appear  de- 
sirable, are  to  be  made  ^jt  the  discretion  of  the 
directors;  and  unless  it  contains  some  limita- 
tions upjon  the  powers  of  the  directors,  express 
or  implied,  the  right  of  the  company  to  con- 
duct its  operations  as  it  may  see  fit,  subject  only 
to  the  conditions  of  its  Organic  Law,  is  unqual- 
ified; and  consequently  the  company  can  law* 
fully  extend  its  lines,  acquire,  new  ones,  dis- 
continue old  ones,  and  thus  essentially  change 
the  earning  capacity  of  the  property  It  is  im- 
portant, therefore,  that  any  limitations  upon 
the  general  powers  of  the  directors,  intended  to 
define  the  boundaries  of  their  discretion,  should 
be  given  due  effect  if  such  a  mortgage  is  to  af- 
ford any  substantial  security  to  bondholders 
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for  the  pa^rment  of  their  iDterest;  and  if  these 
are  found  in  the  inBtrument  they  should  not  be 
nullified  by  a  latitudlnarian  interpretation  cal- 
culated to  relegate  bondholders  to  tbe  position 
of  stockholders.  They  are  Pot  stockholders 
but  creditors,  who  contract  upon  the  assurance 
that  the  income  fund  upon  Tvhich  they  rely 
when  thev  purchase  the  bonds  is  to  continue  to 
exist  dunng  the  life  of  the  mortgage.  When 
the  mortgage  implies  that  the  income  fund  is 
to  consist  of  the  profit  of  the  future  transac- 
tions of  the  company  from  all  sources,  as  may 
be  tbe  case  when  the  propertj[  pledged  to  the 
fund  includes  not  only  what  is  owned  by  the 
company  at  the  time  of  the  execution  of  the 
instrument  but  also  all  that  may  be  thereafter 
owned  or  acquired  by  the  company,  the  bond- 
holders cannot  complain  if  when  the  interest 
periods  occur  it  is  found  that  the  profits  which 
would  have  been  made  by  operating  the  orig- 
inal lines  exclusively  have  been  depleted  by  the 
losses  arising  from  the  operation  of  new  lines 
in  conjunction  with  the  old  ones.  Day  v.  New 
Zot$,  9  Cent.  Rep.  440.  107  N.  Y.  148;  Buck  v. 
Seymour,  46  Conn.  156. 

But  where,  as  here,  the  terms  are  that  spe- 
cific lines  are  granted,  and  that  income  is  to  be 
ascertained  by  taking  the  gross  earnings  of 
thoee  lines  and  deducting  from  them  specified 
exi>enses  and  liabilities,  the  bondholders  are 
entitled  to  hold  the  Company  to  its  promise. 
It  is  to  be  inferred  that  they  have  invested  upon 
the  faith  of  the  earning  capacity  of  the  partic- 
ular property,  basing  their  expectations  for  the 
future  upon  the  results  of  the  past,  and  not  in- 
tending to  trust  wholly  to  the  integrity  and 
good  judgment  of  a  body  of  directors  whose 
pet'8<mnel  may  change  at  any  time. 

The  case  then  presents  the  question  whether 
the  board  of  directors  are  justified  in  deduct- 
ing the  ezpenditures  and  expenses,  including 
interest  charges,  incurred  by  operating  the  new 
lines  acquired  by  the  Company  from  the  earn- 
ings of  the  original  lines.  Clearly  they  are  not 
unless  these  new  lines  are  to  be  deemed  ''bet- 
terments requisite  to  maintain  the  line  of  rail- 
way (described)  in  first-class  condition."  The 
mere  statement  of  the  proposition  is  the  only 
answer  it  requires.  If  it  is  said  that  the  suc- 
cessful operation  of  the  old  lines  may  have  de- 
manded the  acquisition  of  new  ones,  the  an- 
swer is  that  nevertheless  the  income  fund 
consists  of  the  earnings  of  the  old  lines  less  the 
expenses  of  operation,  and  the  bondholders 
have  the  right  to  look  to  that  fund  exclusively. 

The  mortage  intrusts  the  directors  with  a 
wide  discretion  in  determining  what  is  to  be 
treated  as  net  income.  Their  conclusions, 
when  embodied  in  a  resolution  of  the  board,  are 
not  vitiated  by  an  error  of  judgment,  and  can 


onlv  be  disturbed  when'  the  drcumatances  ea- 
tablish  bad  faith.  But  theur  duty  to  the  bond- 
holder requires  them  to  make  an  honest  effort 
to  ascertain  the  net  earnings  of  the  original 
lines  at  the  several  interest  periods;  and  thia 
they  have  not  done;  nor  can  thev  do  so  prac- 
tically unless  a  separate  account  or  the  eaminga- 
and  expenses  of  those  lines  is  kept.  Barry  y. 
Missouri,  E.d  T.R,Co,f^  Fed.  Kep.  1;  Mack^ 
tntosh  V.  Flint  d  P.  M.  ROo.U  Fed.  Rep, 
582. 

The  perfunctory  ceremony  of  passing  a  res^ 
olution  that  no  income  has  been  earned,  with- 
out  an  attempt  to  ascertain  tbe  fact,  is  not  & 
compliance  with  the  letter  or  the  spirit  of  the 
conti'act. 

The  condition,  in  the  bonds  and  mortgage, 
whereby  the  interest  is  payable  as  and  when 
fixed  by  the  action  of  the  board  of  directors, 
does  not  preclude  the  bondholders  from  all 
remedy  whenever  tbe  directors  improperly 
neglect  or  refuse  to  take  the  necessary  action. 
No  corporation  can  shelter  itself  behind  a  con* 
tract  that  it  shall  not  be  liable  for  its  own 
wrongful  acts. 

It  has  seemed  proper  to  consider  these  ques- 
tions fully  because  both  parties  are  anxious  for 
the  opinion  of  the  court  as  to  their  respective 
rights  and  obligations  under  the  bonds,  and  the 
argument  at  the  bar  has  been  principally  di- 
rected to  the  discussion  of  them.  Nevertheless 
no  relief  can  be  granted  to  the  complainant 
under  the  present  Dill,  because  bavins  alleged 
a  case  of  fraud  he  cannot  be  permitted  to  sup- 
port it  on  any  other  ground.  Wiide  v.  Gibson, 
1  H.  L.  Cas.  606;  Eyre  y.  Potter,  56  U.  8.  15 
How.  56  [14  L.  ed.  598];  Fisher  v.  Boody,  1 
Curt.  206;  Price  y.  Berrington,  7  Eng.  L.  & 
Eai^254. 

The  present  bill  does  not  even  proceed  upon 
the  ground  of  a  willful  neglect  of  duty  on  the 
part  of  the  directors  of  the  defendant  to  make 
the  ascertainment  and  adjudication  respecting 
the  income  provided  for  in  the  mortgage;  but 
it  charges  them  with  actual  fraud  and  conspir- 
acy designed  to  compel  the  complainant  U> 
surrender  his  bonds  and  accept  consol  bonds  in 
lieu,  and  alleges  the  failure  to  make  the  ascer- 
tainment as  one  of  the  evidential  facts  support- 
ing the  conspiracy.  There  is  nothing  ^in  the 
facts,  as  they  appear  by  the  admission  upon 
the  pleadings,  to  justify  any  inference  of  mala 
fides  on  the  part  of  the  directors;  and  it  would 
seem  that  they  haye  acted  under  an  honest 
misapprehension  of  their  duties  to  bondhold- 
ers, supposing  that  the  position  contended  for 
by  their  counsel  was  correct,  and  that  the  in- 
come of  all  the  lines,  the  new  as  well  as  the 
old,  was  the  fund  pled^^ed  by  the  mortpage, 

ITie  bill  is  thertfore  dismiueUp  with  costs. 
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James  D.  PATTON,  Appt^ 
R  M.  LEFTWICH  et  aL 


.Va.. 


.) 


I  aeslflniment*  by  the  snrvi' 
era  of  aa  Ineolve 


I  Ineolvent  Ann  which 


dissolved  by  the  death  of  one  of  Its  members,  of 
the  partnership  effects  for  the  beneflt  of  the  sooJal 
creditors,  is  valid,  in  the  absence  of  any  statatorr 
provision  to  the  contrary,  althougrh  it  provide 
that  some  creditors  shall  be  paid  before  others. 

(December  12, 1889.) 


NoTE.SuinjMng  pairtner^  rights  and  liabQities.    I  practical  purposes,    takes  the  le^ai    title  to  the 
On  tbe  death  of  a  partner,  the  survivor,  for  all  I  nartnership  property  and  the  place  of  the  firm  in 
6  T..  R.  A. 
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APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Bedford  County  dis- 
missing a  bill  filed  to  set  aside  an  assignment 
for  benefit  of  creditors  and  for  an  accounting. 
AfflrTTUfd, 

The  facts  and  case  are  fully  stated  in  the 
opinion. 

Meii8r8.  John  W.  Daniel,  E.  P.  Oofrsin* 
IS^.  W.  Berry  and  W.  S.  McKenny  for 
4ippellant. 

Messrs.  Burks  A  Campbell,  R.  0«  XL 
Kean,  GrilBn  A  Lowry  and  Calloway 
3rown  for  appellees. 

Fauntleroy,  J„  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  Bedford  County,  rendered  on  the 
•9th  day  of  December,  1887,  in  a  chancery  cause 
pending  in  said  court,  in  which  the  appellant, 
J.  D.  Patton,  is  complainant,  and  R  M.  Left- 
"wich  and  W.  H.  StiJff,  surviving  partners  of 
themselves  and  R.  F.  Robertson,  deceased,  do- 
ing business  under  the  style  of  R.  F.  Robert- 
son &  Co. ,  and  the  Liberty  Savings  Bank  and 
others  are  defendants. 

R.  F.  Robertson,  R.  M.  Leftwich  and  W.  H. 
Stiflf,  early  in  the  year  1885,  entered  into  part- 
nership under  the  firm  name  of  R  F.  Robert- 
son &  Co.,  in  the  town  of  Liberty,  Bedford 
County,  Virginia,  for  the  manufacture  and 
sale  of  chewing  and  smoking  tobacco,  etc. 
In  October,  1885,  R.  F.  Roberteon  died,  and 
the  said  partnership  was  dissolved,  ipso  facto, 
by  his  death,  by  operation  of  law.  Said  Rob- 
•ertson  died  intestate  and  insolvent,  and  his  es- 
tate was  committed  to  the  sheriff  of  Bedford 
County,  as  administrator  rf.  b.  n.,  after  the  rev- 
ocation of  the  powers  of  his  father,  F  W. 
Robertson,  as  administrator. 

The  partnership  a8.sets,  at  the  date  of  disso- 
lution by  the  death  of  the  partner  R.  F.  Rob- 
ertson, consisted  of  a  large  number  and  amount 
of  debts  due  to  the  said  firm,  and  also  a  large 
quantity  of  unmanufactured  tobacco,  manu- 
factured tobacco,  and  machinery  and  furniture 
used  in  the  business — all  personalty,  no  real t v. 

The  surviving  partners,  Leftwich  and  Stiif, 


began  to  wind  up  the  partnership  affairs;  but 
finding,  in  the  course  of  liquidation,  that  the 
partnership  liabilities  were  greater  than  the  as- 
sets would  pay,  the  said  Leftwich  and  Stiff,  as 
said  surviving  partners,  on  the  6th  of  Febru- 
ary, 1886,  ma^e  an  assignment  to  P.  L.  Saun- 
ders, trustee,  of  all  the  partnership  assets  of 
the  late  firm  of  R.  F.  Robertson  &  Co.,  in 
trust  to  pay,  first,  two  negotiable  notes  of  the 
said  firm  held  by  the  LiTOrty  Savings  Bank, 
one  for  $2,500,  payable  to  and  indorsed  by  Mc- 

Ghee  &  Hurt,  dated , ,  and  the 

other  for  $2,000,  pavable  to  and  indorsed  by 

McGhee,  HurtA  Co',  dated , : 

second,  to  pay  two  other  negotiable  notes  of 
said  firm  held  by  the  said  Liberty  Savings 
Bank,  one  for  $2,000,  payable  to  and  indorsed 

by  Wesley  Peters,  dated ,  , 

and  the  other  for  $1,000,  payable  to  and  in- 
dorsed by  Jeter   &   Newsom,  dated  

, ;  third,  to  pay  all  other  indebtedness 

dub  the  said  Liber^  Savings  Bank  by  the  said 
late  firm;  and,  lastlp,  to  distribute  the  surplus, 
if  any. 

On  the  9th  of  December,  1887,  James  D. 
Patton,  a  creditor  of  the  late  firm,  instituted 
this  suit-— a  creditor's  suit—In  the  Circuit  Court 
of  Bedford  County,  against  the  said  Leftwich 
and  the  said  Stiff,  surviving  partners,  Saunders, 
trustee,  the  Liberty  Savings  Bank  and  the  ad- 
ministrator of  R.  F.  nobertson,  deceased. 
With  his  said  bill,  J  D  Patton  tiled  a  copy  of 
the  said  assignment  and  schedule,  and  exhibits 
the  evidences  of  the  indebtedness  of  the  insolv- 
ent firm  to  him.  He  does  not  waive  answers 
on  oath  The  Liberty  Savings  Bank  filed  its 
answer  by  its  president;  the  trustee,  Saunders, 
filed  his  answer  on  oath,  and  Leftwich  and 
Stiff  filed  their  answer  on  oath. 

The  complainant,  Patton,  charges  in  his  bill 
that  the  said  surviving  partners,  Leftwich  and 
Stiff,  had  no  rightful  power  or  authority  in 
law  to  make  an  assignment  of  the  assets  of  an 
insolvent  firm,  which  had  been  dissolved  by 
the  death  of  a  partner,  nor  to  give  preference 
to  the  bank,  or  to  any  one  or  more  of  the  cred- 
itors of  the  firm,  over  the  other  creditors  of  the 
firm  of  equal  dignity.    And  the  prayer  of  the 


respect  to  its  assets  and  Uabilities,  and  Is  vested 
with  the  possession  and  management  of  the  prop- 
erty for  the  purpose  of  closing  up  Its  affahrs.  Mur- 
ray V.  Fox,  30  Hun,  110.  See  Nehrl>oBS  v.  Bliss,  88 
N.  Y.  600;  Holbrook  v.  Lackey,  13  Met.  182,  184: 
i^dams  V.  Haokett,  27  N.  H.  880,  50  Am.  Deo.  876; 
Kinsler  v.  McOants,  4  Rich.  L.  40,  58  Am.  Deo.  711; 
Andrews  v.  Brown,  Zl  Ala.  437,  56  Am.  Dec.  252; 
WickUffe  V.  Bve,  58  U.  S.  17  How  400  05  L.  ed.  168); 
8hank8  v.  Klein,  104  U.  8. 18  (26  L.  ed.  685). 

He  becomes  the  owner  of  the  copartnership  prop- 
erty, subject  to  the  duty  to  settle  affairs  of  the 
partnership,  and  their  obli^tions  to  the  estate  of 
their  deceased  partner  to  the  extent  of  his  interest 
The  right  to  transfer  property  is  incident  to  the 
possession  of  the  legal  title.  Beste  v.  Burger,  17 
Abb.  N.  C.  168;  Hutchinson  v.  Smith,  7  Paige,  28. 

He  is  sometimes  considered  as  a  tenant  in  com- 
mon with  the  representatives  of  the  deceased  part- 
ner in  the  goods:  at  other  times,  as  having  the 
whole  legal  title,  subject  to  the  claims  of  creditors 
and  to  the  equitable  rights  of  the  personal  repre- 
sentatives of  the  deceased.  Thomson  v.  Thomson 
(N.Y.)lBradf.84. 

The  question  as  to  the  definition  of  the  precise 
quality  of  a  surviving  partner's  interests  in  the 
6L.R.A. 


assets  of  tb<*  firm,  dted  in  Loescblgk  v.  Addison,  19 
Abb.  Pr.  184,  S  Bobt.  845. 

Application  of  assets. 

On  the  dissolution  of  the  partnership  by  dealii, 
the  assets  are,  in  the  first  instance,  applicable  to  the 
payment  of  the  copartnership  debts,  and  at  the  in- 
stance of  any  party  la  Interest  equity  will  restrain 
any  attempt  tu  divert  them  from  that  object. 
Loeschiflrk  v.  Addison,  10  Abb.  Pr.  184, 8  Robt.  31ft. 

May  make  a  general  asMgnment. 

A  sole  surviving  partner  who  is  himself  insolvent 
may  make  a  general  assignment  of  all  the  firm's 
assets  for  the  benefit  of  all  Joint  creditors,  with  pref- 
erences to  8omt>  of  them,aDd  the  representatives 
of  a  deceased  partner  havo  no  right  to  interfere  or 
prevent  such  a  disposition  of  the  firm  property. 
Williams  V.  Whedon,  12  Cent.  Rep.  227.100  N.  T.841; 
Hoyt  V.  Sprague,  103  U.  8. 613  (26  L.  ed.  685);  Emer- 
son V.  Senter,  118  U.  S.  8  (80L.  ed.  48);  Palmer  v. 
Myers,  48  Barb  618,  20  How.  Pr.  10. 

He  has  the  power  to  assign  and  transfer  the  co- 
partnership assets  to  a  creditor  of  the  firm  in  pay- 
ment of  his  debt,  although  such  an  assignment 
operates  to  give  a  preference  to  the  asaigiiee  over 
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bill  is,  that  the  assignment! of* Leftwich  and 
SOS.  of  February  6,  1886,  as  surviving  part- 
ners of  tbe  late  Arm  of  R.  F.  Robertson  &  Co., 
be  annulled  and  set  aside,  and  that  accounts 
be  ordered  and  taken  of  the  partnership  assets 
in  the  hands  of  the  trustee  and  assignee,  and  of 
^  other  social  assets,  if  any,  not  included  in 
the  said  assignment;  of  the  debts  due  by  the 
said  late  partnership;  of  the  notes  discounted 
and  held  by  the  Liberty  Savings  Bank,  and  of 
the  application  made  of  the  proceeds  of  said 
<1iscounts,  and  of  the  individual  property  of  R. 
F.  Robertson,  deceased,  and  of  Leftwich  and 
of  Stiff. 

On  the  9th  of  December,  1887,  the  Circuit 
Court  of  Bedford  County,  by  its  final  decree, 
•simply  dismissed  the  bill  with  costs  to  the  de- 
fcnaants.  From  this  decree  Patton  obtained 
this  appeal. 

The  bill  charges  fraud  and  collusion  of 
fraud;  but  the  answers  are  fully  and  explicitly 
responslTe,  and  they  deny  tbe  allegations  and 
specifications  of  fraud  made  in  tbe  bill;  and 
there  is  no  proof  whatever,  or  even  an  attempt 
to  prove,  the  fraud  charged.  Indeed,  the  pe- 
tition for  appeal  and  the  briefs  of  counsel  for 
appellant  do  not  present  the  question  of  fraud. 
There  is  no  dispute  as  to  the  facts  in  the  case. 
The  question  presented  for  adjudication,  and 
the  one  on  which  the  case  turns,  is  purely  and 
«imp1y  one  of  law  as  to  the  powers  and  duties 
of  surviving  partners  of  an  insolvent  firm  dis- 
solved by  death;  and  the  counsel  for  appellant 
In  their  brief  state  the  question  thus:  "whether 
the  surviving  partners  of  an  insolvent  firm  can 
make  a  valid  assignment  to  a  trustee  of  all  the  ef- 
fects of  the  partnership,  preferring  one  and  post- 
poning all  others  of  tbe  social  creditors."  The 
appellant  contends  that  all  the  social  creditors 
of  the  same  dignity  must  be  paid  ratablv;  that 
hj  the  death  of  the  partner,  Robertson,  the  sur- 
viving partners,  Leftwich  and  Stiff,  became,  by 
operation  of  law,  trustees  of  the  partnership 
property,  which,  as  such  trustees,  they  are 
bound  to  applv  ratably  to  the  payment  of  the 
partnership  debts;  and  that  they  had  no  lawful 
power  or  capacity  to  discriminate  among  the 


social  creditors  so  as  to  give  preference,  either 
in  payment  or  security  by  assignment;  and 
that,  m  this  case,  the  assets  being  insufficient 
to  pay  or  secure  dl,  and  tbe  partners  being  in- 
solvent, it  was  a  breach  of  trust  in  the  surviv- 
ing partners,  Leftwich  and  Stiff,  to  make  the 
assignment  of  February  6,  1886,  which,  in  eq- 
uity, is  void  as  to  the  social  creditors  who  are 
postponed  by  the  said  assignment. 

The  question  submitted  is  one  of  veiy  fpretd 
importance,  affecting  large  interests  and  ngbts 
in  the  commercial  world;  and  vet,  it  has  never, 
it  is  believed,  been  presented  before  this  court 
in  this  definite  form.  But  the  Supreme  Court 
of  the  United  States  has  adjudicated  the  pre- 
cise question  and  the  exact  point  at  issue  here. 
Fitzpatrick  v.  Flannagan,  106  U.  S.  654,  655 
[27  t.  ed.  2131;  Emenon  v.  Benter,  118  U.  8. 
8  [80  L.  ed.  49]. 

in  this  last-mentioned  case  the  Sapreme 
Court  of  the  United  States  says:  "As,  with  tbe 
concurrence  of  all  the  partners,  the  joint  prop- 
erty could  have  been  sold  or  assigned  for  the 
benefit  of  the  preferred  creditors  of  the  firm, 
the  surviving  partner  (there  being  no  statute 
forbidding  it)  could  make  tbe  same  disposition 
of  it.  The  rij^ht  to  do  so  grows  out  of  his  duty, 
from  his  relation  to  the  property,  to  administer 
the  affairs  of  the  firm  so  as  to  close  up  its  busi- 
ness without  unreasonable  delay;  and  his  au- 
thority to  make  such  a  preference—the  local 
law  not  forbidding  it — cannot  upon  principle 
be  less  than  that  which  an  individual  debtor 
has  in  the  case  of  his  own  creditors."  And 
the  language  of  the  syUabus  of  the  case  is: 
"The  surviving  partners  of  an  insolvent  firm, 
who  are  Ihemselves  insolvent,  may  make  a 
general  assignment  of  all  the  firm's  assets  for 
the  benefit  of  all  joint  creditors,  with  prefer- 
ences to  some  of  them;  and  such  assignment  is 
not  invalidated  bv  the  fact  that  the  assignors 
fraudulently  withheld  from  the  schedules  cer- 
tain partnership  property  for  their  own  benefit, 
without  the  knowledge  of  the  assignee  or  the 
beneficiaries  of  the  trust. "  See  EgberU  v.  Wood, 
8  Paige,  517,  rereported  in  24  Am.  Dec.  286, 
and  note;  Hutchinson  y.  Smith,  7  Paige,  26; 


the  other  creditors  of  the  firm.  Salsbuiy  v.  ElUson, 
7  Oolo.  197, 4d  Am.  Bep.  8S1;  Loeschlgk  v.  Hatfield,  61 
N.  Y.64IO.  See  Hills  v.ArfiTHll,  6  Paige,  677;  Fisher  V. 
Murray,  1 K  D.  Smith,  841;  Hitohoook  v.  St.  John,  1 
Hoffm.  Ch.  611. 

It  follows  that  the  ezeroiae  of  that  authority 
'would  be  sustained  in  equity  if  the  disposition  be 
for  the  oommon  benefit  of  himself  and  tbe  estate  of 
his  deceased  partner.  Beste  v.  Burger,  18  Daly,  828. 
See  White  v.  Union  Ins.  Go.  1  Nott  ft  McC.  568. 

Assianment  wtth  preferences. 

The  power  to  prefer  one  creditor  to  another  is 
incident  to  the  power  to  assign.  Brooks  v.  Mar- 
bury,  34  U.  S.  11  Wheat.  78  (6  L.  ed.  428);  Clarke  v. 
White,  87  Cr.  S.  12  Pet  200  (9  L.  ed.  1066):  Tompkins 
V.  Wheeler,  41  U.  S.  16  Pet.  106  (10  L.  ed.  908);  Ex 
ixsrte  Ck)nway,  4  Ark.  802;  Hempstead  v.  Johnston, 
18  Ark.  128;  Mandel  v.  Peay,  20  Ark.  829;  Emerson  v. 
tenter,  118  U.  S.  8  (80  L.  ed.  49). 

A  deed  of  trust  or  other  conveyance  is  not  neoes- 
carUy  void  "because  Its  effect  is  to  hinder  and  de- 
lay the  creditors  of  the  grantor  in  the  collection  of 
their  claims.  It  must  be  a  fraudulent  contrivance 
for  that  purpose;  and  the  grantee,  or  person  to  be 
benefited  by  the  conveyance,  must  be  party  privy 
«  L.  R.  A. 


to  the  fraudulent  design.**  Hempstead  v.  Johnston^ 
18  Ark.  140;  Oomish  v.  Dews,  18  Ark.  181;  Mandel  v. 
Peay,  aupra;  Hunt  v.  Weiner,  39  Ark.  70;  Marbury 
V.  Brooks,  20  U.  S.  7  Wheat.  556,  W7  (6  L:  ed.  622, 628); 
Brooks  V.  Marbury,  24  U.  S.  11  Wheat.  78, 89  (6  L.  ed. 
423,  428);  Tompkins  v.  Wheeler,  41  U.  S.  16  Pet.  106, 
118  aO  L.  ed.  003,  008). 

The  General  Term  of  the  First  Department  held 
that  an  assiernment  of  the  firm  property  in  trust 
for  the  benefit  of  firm  creditors  by  the  survivor 
making  preferences  is  a  valid  disposition  of.  such 
property,  although  the  representativeB  of  the  de- 
ceased partner  did  not  assent  to  the  assignment. 
Haynes  v.  Brooks,  42  Hun,  528;  Beste  v.  Burger.  17 
Abb.  N.  C.  162;  Williams  v.  Whedon,  12  Cent.  Rep. 
287,10aN.Y.84L 

The  assent  of  the  representatives  of  a  deceased 
partner,  to  the  transfer  of  the  firm  property  by  the 
survivors,  is  unnecessary.  The  assignee  takes  the 
legal  title  regardless  of  the  dissent  of  such  repre- 
sentatives  (Daby  v.  Ericsson,  45  N.  Y.  786;  Sweet  v. 
Taylor,  86  Hun,  256;  Nehrboss  v.  Bliss,  88  N.  Y.  600; 
WiUiams  v.  Whedon,  supra),  provided  it  was  done 
in  good  faith,  and  that  such  transfer  could  not,  in 
the  absence  of  fraud,  be  disturbed  by  other  credi- 
tors of  the  firm.  Loeecbigk  v.  Hatfield,  5  Robt.  26, 
afllrmed,  61 N.  Y.  080;  WiUiams  v.  Whedon,  nupra. 
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Wiiaon  v.  Soper,  18  B.  Mon.  411,  re-reiwrted, 
5n  Am.  Dec.  678.  and  note;  Loesehtgk  v.  Hatfield, 
51  N.  Y.  660;  Cushman  v.  Addiwn,  52  N.  Y. 
628;  Willmnu  v.  lf?i«?on,  109  N.  Y.  833.  12 
Cent.  Rep.  227.  decided  in  1888  and  re-reported 
in  4  Am.  S.  R.  460;  French  v.  Lovejoy,  12 N.  H. 
458, 65  Am.  Dec.  295-808,  w<?to/  Barry  y,  Brigga, 
22  Mich.  201. 

In  the  yenr  recent  case  of  WiUiarm  ▼.  Whedan, 
iupra,  the  New  York  Ck)urt  of  Appeals  reviews 
many  prior  cases,  and  refers  to  Emerson  y. 
Benter  as  conclusive. 

In  the  case  of  French  v.  L(n>^oy,  iupra,  the 
Court  of  Appeals  of  New  Hampshire  says  (p. 
459):  '*The  property  of  the  partnership  might 
be  lawfully  appropriated  to  the  payment  of  the 
partnership  debts,  and  F.  Lovejoy,  as  surviving 
partner,  had  the  right  to  prefer  A.  Lovejoy,  a 
creditor  of  the  firm,  in  that  way.'' 

In  Barry  v.  Briggs,  avpra,  Chi^  Jtutiee 
Campbell,  speaking  for  the  Michigan  court, 
says:  **A  sole  surviving  partner  has  the  entire 
legal  title  to  all  the  partnership  assets.  He  has 
a  right,  acting  honestly  and  with  reasonable 
discretion  and  diligence,  to  dispose  of  them  as 
he  pleases;  to  settle  all  debts  against  the  con- 
cern, to  make  any  compromise  be  may  deem 
necesffary,  and  to  turn  the  assets  into  an  avail- 
able and  dLatributable  form." 

Bates  on  Partnership,  2d  vol.,  §  782,  says: 
••As  the  surviving  partner  has  the  entire  title 
and  sole  control  of  the  property,  and  represents 
the  power  of  all  the  former  partners,  and  they 
all  could  have  assigned  the  property  for  the 
benefit  of  creditors,  so  the  surviving  partner 
has,  at  least  in  the  case  of  insolvency,  in  order 
to  wind  up,  the  same  power,  and  can  transfer 
the  property  to  an  assignee  for  the  benefit,  not 
of  his  separate  creditors,  but  of  the  partnership 
creditors.  ...  And  as  he  (the  surviving  part- 
ner) can  pay  some  creditors  in  full,  to  the  prej- 
udice of  others,  so  it  has  been  held  that,  if  the 
local  law  does  not  forbid,  In  case  of  other  as- 
signments for  creditors,  he  can  assign  with 
preferences; "  and  for  this  last  proposition  the 
author  cites,  among  others,  the  case  of  Emerean 
V.  Senter, 

The  cases  of  Fitzpatriek  v.  Flannagan,  106 
U.  8.  648  [27  L.  ed.  211],  and  Gaee  v.  Beaure- 
gard, 99  IL  8.  119  [25  L.  ed.  870J,  are  cited  in 
the  recent  case  decided  by  this  court  of  Robin- 
eon  V.  Allen,  13  Va.  L.  J.  235.  See  the  case  of 
Bested.  Burger,  13Cent.  Rep.  146, 110  N.Y.  644. 

Even  real  estate,  bought  with  partnership 
funds,  the  title  of  which  is  taken  in  the  name 
of  the  deceased  partner,  is  so  completely  in  the 
control  of  the  surviving  partner  that  where  he 
assigned  to  a  trustee,  and  the  trustee  sold,  the 
purchaser  of  this  equitable  title  can,  in  equity, 
compel  the  heirs  of  the  deceased  partner  to 
convey  the  legal  title  to  him.  Shanks  v.  Klein, 
104  IL  8.  18  [26  L.  ed.  635]. 

The  cases  referred  to  in  the  brief  of  cpunsel 
for  appellant,  Balsbury  v.  Ellison,  7  Colo.  167 
and  Anderson  v.  Iforton,  15  Lea,  14,  are  rested 
on  the  ground  that  the  surviving  partner  is  a 
trustee  for  the  benefit  of  the  firm  creditors,  and 
is  governed  by  the  rules  applying  to  ordinary 
trustees,  and  that,  as  in  the  case  of  ordinary  trus- 
tees, * 'equality  is  equity,"  the  surviving  part- 
ners, being  trustees,  cannot  give  any  preference 
among  the  creditors.  But  surviving  partners 
are  not  trustees  in  the  ordinary  sense,  though 
6L.R,A, 


they  are  loosely  so  called  by  some  judges  and 
law  writers. 

Lord  ChaneeXlor'WeAi^mxj,  in  Knox  v.  Gye^ 
L.  R.  5  H.  L.  656  and  675.  citing  2  Pomeroy„ 
p.  618,  note  t,  savs  that  the  trust  of  a  surviving 
partner  is  limited  by  the  extent  of  his  obliga- 
tion, and  that  it  is  most  important  to  mark  1hi» 
again  and  again,  for  there  is  not  a  more  fruit- 
ful source  of  error  in  law  than  the  inaccuracy 
of  language.  The  application  to  a  man  who  is^ 
improperly  and  by  metaphor  only,  called  a. 
trustee,  of  all  the  consequences  which  would 
follow  if  he  were  a  trustee  by  express  declara- 
tion— ^in  other  words,  a  complete  trustee,  hold- 
ing the  property  exdusiTely  for  the  benefit  of 
the  cestui  mu  trust — well  illustrates  the  remark 
of  Lord  Macdesfleld,  that  "nothing  in  law  i» 
so  apt  to  mislead  as  metaphor." 

But,  conceding  that  a  surviving  partner  is  a. 
trustee  in  a  general  sense,  what  is  the  extent  of 
his  trust  ?  Certainly  not  beyond  his  obligation: 
first,  to  collect  all  the  assets  of  the  firm;  second, 
to  apply  them  to  the  firm  debts;  third,  to  dis- 
tribute the  surplus,  if  any,  amonfirthesurviving^ 
partners  and  the  representatives  of  those  who* 
are  dead.  This  is  the  full  extent  and  duty  of 
his  trust,  such  as  it  is.  In  paying  the  debts  of 
the  firm  there  is  no  limitation  or  restriction  oi> 
his  power  to  pay  one  social  creditor,  or  to  se- 
cure one,  in  preference  to  another,  if  he  act 
honestly.  In  this  regard  he  has  the  same  right 
an  d  power  that  any  other  debtor  has.  The  rep- 
resentative of  the  deceased  partner  is  not  in- 
jured  by  a  preference  given  to  one  firm  creditor 
over  another;  and  it  is  quite  immaterial  to  him, 
if  the  assets  of  the  firm  be  insufficient  to  pay 
all  the  social  creditors,  whether  they  be  applied 
ratably  to  all  the  debts,  or  be  applied  to  some, 
to  the  exclusion  of  the  others.  The  burden 
upon  the  estate  of  the  decedent  is  precisely  the- 
same  in  either  event.  The  creditor  has  no  other 
equity  than  the  partners  have  inter  se;  and  the 
whole  extent  of  a  partner's  equity  is  that  the 
partnership  assets  shall  be  applied  to  the  pay- 
ment of  the  partnership  debts,  to  the  exclusion 
of  the  separate  debts  of  the  several  partners; 
but  this  right  of  equity  does  not  extend  or  ope- 
rate to  the  prevention  of  giving  preference 
among  partnership  creditors. 

The  case  of  OffuU  v.  Scott,  An  Ala.  104,  cited 
in  the  petition  for  appeal,  is  not  in  confiict 
with  this  principle.  Nor  is  the  Virginia  case 
of  Lindsey  v.  Corkery,  29  Gratt  650.  In  that 
case  each  of  the  partners  had  eone  into  bank- 
ruptcy, and  it  was,  among  other  things,  held 
that,  by  the  bankruptcy— the  going  into  bank- 
ruptcy—of the  several  partners,  the  social  asset* 
stcKxi  appropriated  to  all  the  social  creditors 
alike,  and  the  rule  of  administration  of  the  as- 
sets, thus  appropriated,  was  the  same,  whether 
the  bankrupt  assets  were  administered  in  the 
bankrupt  court  or  in  a  court  of  equity.  The 
lien  or  equitable  right  existing  among  the  part- 
ners, by,  through  and  under  which  the  social 
creditors  may  only  claim,  extends  no  further 
than  to  require  the  social  assets  to  be  applied 
to  the  social  debts,  and,  until  they  are  paid, 
that  the  individual  debts  of  the  partners  shall 
be  excluded  from  participation  in  the  social 
fund;  but  it  does  not  prohibit  preferences  from- 
being  given  in  the  payment,  or  securing  the 
payment,  of  partnership  debts  out  of  partner- 
ship property.    In  the  absence  of  a  statute  tO' 
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ifae  contrary— and  there  is  none  such  in  Vir- 
^nia— every  debtor  has  the  right  to  prefer  one 
of  his  creditors  to  another;  and  the  case  of  a 
suTYiving  partner,  who  is  a  debtor  as  such,  is 
no  exception  to  the  general  rule. 

We  do  not  think  it  was  error  in  the  Circuit 
Court  of  Bedford  County  to  dismiss  the  bill, 
when  there  was  no  proof  of  its  allegations,  nor 


to  refuse  to  order  the  needless  costs  and  delay 
of  accounts,  when  the  trustee  had  reported 
that  the  assets  were  all  in  hand,  and  were  in- 
sufficient to  satisfy  even  the  preferred  debts. 

The  judgment  of  this  court  is  that  the  decree 
appealed  from  is  right,  and  that  it  is  affirmed. 

Decree  affirmed, 

Riehardson*  /.,  dissents^ 


MINNESOTA  SUPREME  COURT. 


Isaac  JORDAN,  Appi,^ 

ST.  PAUL,  MINNEAPOLIS  &  MANITOBA 
R  CO.,  Eufj^. 

'    (....Minn.....) 

^1 .  When  there  is  a  s^neral  Terdlet*  and 
also  special  flndinfl^s  of  fkcU  it  is  not 

proper  practloe  to  move  to  set  aside  one  of  the 
findings  offset  as  contrary  to  the  evidence,  with- 
out asklnsr  for  a  new  trial  of  the  whole  Issue  or 
of  that  partloolar  question  of  fact,  especially  If 
setting  It  aside  would  require  a  judgment  differ- 
ent from  what  would  be  required  If  It  were  al- 
lowed to  stand. 
S.  Themle  that  a  land  owner  maj*  Im- 
prove his  own  land  for  the  purpose  for 

'  *Head  notes  by  Gtlmtllas,  CA.  J. 


which  similar  land  is  ordinarily  used,  and  may  do 
what  is  necessary  for  that  purpose,— as,  to  build 
upon  it,  or  raise  or  lower  its  surface,  even  though 
the  effect  may  be  to  prevent  surface  water  which 
before  flowed  upon  It  from  coming  upon  it,  or  to 
draw  from  adjolntaig  land  surface  water  that 
would  otherwise  remain  there,  or  to  shed  surface 
water  over  land  on  which  it  would  not  other- 
wise go^-HUpplied  to  a  railroad  company  oon- 
structinff  Its  road  across  a  prairie  country. 

(Decembers,  tBW.) 

APPEAL  bv  plaintiff  from  a  Judgment  of  the 
District  Court  for  Clay  County  in  favor  of 
defendant  In  an  action  to  recover  damages  for 
injuries  to  plaintiff's  lands  and  crops  by  reason 
of  the  alleged  unlawful  draining  thereon  of 
certain  surface  water.  Afflrmed, 
The  case  is  sufficiently  stated  in  the  opinion. 
Mr,  Wallace  B.  Don^lae,  forappcOlant: 


Nora.— iZfffAt  totmcf  land,  turfaee  footer,  dam- 
num absque  injuria. 

Neither  damnum  abvpu  imfwria  nor  injuria  ohs- 
4iue  damnum  constitutes  a  good  cause  of  action. 
Beobold  v.  Oppennann,2  L.  B.  A  644,  lllN.  Y.  642; 
Hutchlns  V.  Uutohlns,  7  HUl,  104;  Michigan  v  Phoe- 
nix Bank,  88  N.  Y.  0. 

Damage  to  land  from  surface  water,  as  an  Inci- 
dental consequence  of  the  lawful  and  rightful  use 
of  its  easement  by  a  railroad  company,  is  damnvm 
■absque  ir^turia.  Bell  v.  Norfolk  Southern  B.  Go.  101 
N.C.2L 

A  land  owner  has  no  right  of  action  against  the 
•owner  of  adjoining  higher  land,  who.  In  the  or- 
•dinary  course  of  husbandry,  causes  surface  water 
to  flow  on  his  land  with  increased  velocity  or  In  a 
more  contracted  channel,  if  no  damage  is  caused 
thereby.  Peckv  Ooodberlett,  12  Cent.  Bep.  190, 
lOON  Y.  180. 

Every  citizen  holds  his  property  subject  to  the 
Implied  obligation  that  he  will  use  It  In  such  a  way 
as  not  to  prevent  others  from  enjoying  the  use  of 
their  property.    State  v.  Yopp,  07  N.  0. 477. 

A  man  has  a  right  to  cultivate  his  land  in  the 
usual  and  reasonable  way,  as  well  upon  a  hill  as  in 
the  plain,  and  cannot  be  restrained  from  doing  so 
because  a  mill-pond  below  may  be  injured  by  the 
washing  down  of  the  solL  lflddle8ex;Ck>.  v.  McCue, 
240  Mass.  108. 

A  land  ownur  has  the  right  in  good  faith  to  Im^ 
prove  and  till  his  farms,  to  fill  up  sag  holes,  so  that 
water  will  not  accumulate  aod  stay  In  them,  even 
If  the  water  arising  from  rainfalls  or  melting 
snow  should  thereby  And  Its  way  Into  a  ravine  and 
upon  the  land  of  another,  and  Incidentally  Increase 
the  flow  thereon.  Gregory  ▼.  Bush,  7  West  Bep. 
172.641lich.87. 

*^urf  ace  water**  to  defined  as  that  which  Is  dif- 
fused over  the  surface  of  the  ground,  derived  from 
falling  rains  and  melting  snows,  and  continues  to 
t)e  such  until  it  reaches  some  well-dellned  ohan- 
0L.R.A. 


nel  In  which  it  is  accustomed  to  and  does  flow  with 
other  waters,  whether  derived  from  surface  or 
springs.  Crawford  v.  Bambo,  4  West.  Bep.  44A,  44 
Ohio  St.  279. 

The  doctrine  of  the  common  law,  and  not  of  the 
dvll  law.  In  reference  to  surface  water,  prevails  in 
Missouri.  Martin  v.  Benoist,  2  West.  Bep.  641,  20 
Mo.  App.  202. 

No  change  in  the  distribution  of  surface  water 
from  a  superior  to  an  Inferior  tenement  is  mate- 
rial, unless  Injury  Is  done.  Peck  v.  Goodberlett,  12 
Gent.  Bep.  100, 100  N.  Y.  18a 

Where  the  normal  flow  of  surface  water  over 
the  plaintifTs  land  was  but  slightly  increased  by 
the  diversion,  which  caused  no  damage,  he  cannot 
recover.  Jeff ers  v.  JefFers,  9  Gent.  Bep.  846, 107  N. 
Y.660. 

See  generally,  as  to  right  to  use  of  one*s  land, 
MoeUerlng  v.  Bvans,  ante,  p.  449. 

Qmerai  and  apeddl  verdieta  deHned, 

General  and  special  verdicts  are  not  consistent 
in  the  same  case;  the  one  flnds  both  the  law  and  the 
facts,  the  other  the  facts  only.  Louisville,  N.  A.  ft 
C.  B.  Co.  V.  Balch,  2  West  Bep.  280, 105  Ind.  08. 

A  special  verdict  should  find  all  the  facts  essen- 
tial to  a  recovery.  Indiana,  B.  ft  W.  B.  Co.  v. 
Bamhart,  18  West  Bep.  426, 116  Ind.  800;  Kerkhof 
V.  Atlas  Paper  Go.  08  Wis.  074. 

A  general  verdict  Is  not  rendered  special  by 
merely  designating  the  ground  on  which  It  to 
based.   ShUBet  v.  Morelle,68Tex.882L 

The  practice  of  requiring  of  the  Jury  a  general 
verdict,  and  also  special  flndlngs  on  Issues  submit- 
ted, to  not  authorized  by  statute.  Dwyer  v.  Kalt- 
eyer,  08  Tex.  664. 

A  general  verdict  will  frequently,  and  perhaps 
ordinarily,  ascertain  and  fix  the  rights  and  obllga^ 
tions  of  parties;  and  when  thto  to  manifest  general 
verdicts  are  proper.  Johnson  v.  Hlgglns,  1  New 
Bug.  Bep.  179, 68  Conn.  288. 

A  verdict  for  plaintiff  on  the  general  toBue,wtalch 


See  also  8  L.  R.  A.  202;   14  L.  R    A.  41):);   19  L.  R.  A.  85(5. 
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Even  with  legislatiTe  authority  a  party  ob- 
structing a  stream  is  liable  for  injury  resulting 
from  want  of  due  care  or  skill  in  arranging 
works  so  as  to  avoid  danger  reasonably  to  bi 
expected  from  habits  of  the  stream  and  its  lia- 
bility to  flood. 

BeUinger  v.  New  Tork  Cent,  R,  Co.  28  N.  Y. 
52. 

A  party  doing  damage  must  Justify  his  acts 
by  showing  that  he  employed  a  competent  en- 
gineer. 

Bochesier  White  Lead  Oo.  v.  Bochester,  8  N. 
Y.  468. 

One  who  brings  upon  his  land  anything 
which  would  not  naturally  come  upon  it,  and 
which  is  in  itself  dangerous,  and  may  become 
miscbieTOUS  if  not  kept  under  control,  although 
in  SO  doing  he  may  act  without  personal  will- 
fullness  or  negligence,  will  be  liable  for  all 
damages  occasioned. 

Fletcher  v.  Rylands,  8  Hurl.  &  0.  774;  Lap- 
ham  V.  Ourtie,  5  Vt.  871.  See  Shrewtbury  7. 
Smilh,  12  Cush.  177. 

A  person  must  take  every  precaution  rea- 
sonable in  the  necessary  improvement  of  his 
own  premises  in  digging  excavations  to  prevent 
the  water  breaking  out. 


BelHnger  v.  JVew  York  Cent  R,  Co.  eupra," 
Rau  T.  Minnesota  Valley  R  Go.  18  Minn.  442;. 
iV«  V.  Mankato,  86  Minn.  878.  See  also  Eog- 
eneon  v.  8t.  BatU,  M.  <fe  M.  R.  Co.  81  Minn.  234. 

Mesare.  M.  D.  Grover  and  W.  £•  Dodg^ 
for  respondent 

Gilflllan,  Ch.  /.,  delivered  the  opinion  of 
the  court! 

From  the  course  of  the  trial  in  this  case,  afr 
shown  by  the  settled  statement  of  the  case,  it  i» 
apparent  that  the  parties  did  not,  by  consent, 
enter  upon  the  trial  of  any  other  than  the  issues- 
made  by  the  pleadings.  This  makes  it  neces- 
sary to  refer  to  the  complaint  to  ascertain 
what  issues  it  presents,  that  is,  what  act  of  the* 
defendant  it  iQleges  as  wrongful  It  alleges 
that  the  defendant  wrongfully,  unlawfully, 
wantonly,  negligently  and  maliciously  cut, 
dug  and  made,  an(^  caused  to  be  dug,  cut  and 
made,  two  certain  large  ditches  about  six  miles* 
in  length,  one  on  each  side  of  its  roadbed,  par- 
allel with  and  about  ten  feet  from  it,  and  con* 
nected  them  by  means  of  five  large  culverts, 
the  locations  of  which  are  given,  the  ditches- 
running  through  large  quantities  of  low  and 
wet  land,  and  which  ditches  did  and  do  gather 


oould  not  have  been  found  if  a  special  plea  had 
been  sustained,  is  in  effect  a  verdict  also  for  plain- 
tiff  on  the  special  plea.  Authorises  cited  in  Almy 
Y,  Daniels,  4  New  Bngr.  Bep.  917, 16  R.  1. 818. 

A  Jury  cannot  return  two  special  or  flrenerai  ver- 
dicts in  the  same  action.  Bauffhan  v.  Baughan,  12 
West.  Kep.  S25, 114  Ind.  78. 

Where  the  Jury  respond  affirmatively  or  neera- 
Uvely  to  the  issues  submitted  to  them,  it  is  a  gen- 
eral yerdict,  although  there  be  several  issues;  when 
they  state  the  facts  and  leave  the  court  to  apply 
the  law  arising  upon  them,  it  is  a  special  verdict. 
Porter  v.  Western  N.  C.  B.  Ck>.  07  N.  a  66. 

A  general  yerdict  must  be  regarded  in  the  first 
Instance  as  affirming  the  truth  of  each  and  every 
proposition  of  fact  necessary  to  support  the  gen- 
eral conclusion  arrived  at;  and  every  reasonable 
presumption  will  be  indulged  in  its  favor,  while 
nothing  will  be  inferred  or  presumed  In  aid  of  the 
special  findings  fas  against  the  general  verdict. 
Chicago  ft  E.  L  R.  Ck>.  v.  Hedges,  118  Ind.  6. 

Verdicts  are  to  receive  reaflonabJe  construction, 
and  are  not  to  be  voided  unless  from  necessity. 
Gattell  V.  Dispatch  Pub.  C!o.  3  West.  Rep.  848,  88 
Mo.  866. 

All  reasonable  presumptions  must  be  indulged  in 
favor  of  the  general  verdict,  while  nothing  will  be 
presumed  in  aid  of  the  special  findings  of  facts. 
HcComasv.  Haas,  6  West.  Rep.  689,  107  Ind.  612; 
Redelsheimer  v.  Miller,  6  West.  Rep.  619,  107  Ind. 
486:  Baltimore,  O.  &  C.  R.  Oo.  v.  Rowan,  1  West. 
Rep.  914, 104  Ind.  88. 

A  general  verdict  finding  two  thirds  of  certain 
property  to  be  separate  property  of  a  wife,  and 
one  third  subject  to  execution  as  community;  and 
a  special  finding  that  the  property  was;  a  home- 
stead,—are  contrary  and  unintelligible,  and  cannot 
support  a  Judgment  upon  the  special  verdloL 
Blum  V.  Rogers,  71  Tex.  066. 

SpedaH  verdicts  idken  to  eontroL 

Where  a  special  finding  of  facts  is  inconsistent 
with  the  general  verdict,  the  former  shall  control 
the  latter,  and  the  court  shall  give  Judgment  ac- 
cordingly. Rev.  Stat.  1 647;  Perry  y.  Makenson,  1 
West.  Rep.  S71, 103  Ind.  800;  Baltimore,  O.  &  a  B. 
Co.  V.  Rowan,  l.West.  Rep.  914, 104  Ind.  88;  Frank  v. 
Grimes,  8  West.  Rep.  612,  105  Ind.  846:  Turner  v. 


Kansas  City,  St  J.  &  G.  B.  R.  Ck>.  6  West  Rep.  100,  fl^ 
Mo.  App.  12. 

If  a  special  finding  can,  upon  any  hsrpothesis,  be 
reconciled  with  the  general  verdict,  the  former  will 
not  control  the  latter.  It  Is  only  when  the  facts 
specially  found,  construed  together,  are,  tn  their 
legal  effect,  inconsistent  with  the  general  verdict,, 
that  they  will  oontroL  Rev.  Stat  1881.  §  647;  Redd* 
shelmer  v.  Miller,  6  West.  Rep.  619, 107  Ind.  485;  Mo* 
Comas  V.  Haas,  6  West  Rep.  680, 107  Ind.  612. 

Special  findings,  when  manifestly  inconsistent 
with  each  other,  will  not  control  the  general  ver- 
dict; but  the  latter  must  stand  and  a  Judgment  be- 
rendered  thereon.  Rice  v.  Manford,  9  West,  Repw 
84, 110  Ind.  696;  GreenfleldV.  State,  12  West  Rep> 
718, 113  Ind.  607. 

Where  the  answers  to  special  questions  are  so  in* 
sufficient  and  evasive  that  it  cannot  be  determined 
whether  they  accord  or  conflict  with  the  general 
verdict  they  ought  not  to  be  allowed  to  stand. 
Flsk  V.  Chicago,  M.  &  St  P.  R.  Co.  74  Iowa,  421. 

It  is  only  where  there  Is  a  direct  conflict  between 
the  general  verdict  and  the  answers  to  interroga- 
tories, and  where  the  facts  found  by  these  answers- 
entitle  a  party  to  a  Judgment  that  a  motion  for 
Judgment  on  them,  notwithstanding  the  general 
verdict  will  be  sustained.  Louisville  &  N.  R.  Co. 
V.  Crunk,  119  Ind.  642;McKinleyv.Crawford8ville 
First  Nat.  Bank,  118  Ind.  876;  Chicago  &  K  I.  R.  Co^ 
V.  Hedges,  118  Ind.  6. 

Where  facts  specially  found  by  the  Jury  are  so  in* 
consistent  with  the  genex-al  verdict  that  they  can- 
not be  reconciled  therewith  on  any  reasonable 
hypothesis,  the  facte  so  found  will  control  the  gen- 
eral verdict  Grand  Rapids  &  L  R.  Co.  v.  Ellison^ 
117  Ind.  234. 

In  an  action  to  enforce  a  debt  revived  by  a  new 
promise,  a  general  verdict  will  be  overruled  by  a. 
special  finding  of  the  new  promise.  Meech  v.  La* 
mon,  1  West.  Rep.  687, 108  Ind.  616. 

If  there  is  any  reasonable  bypothests  whereby  a. 
general  verdict  and  the  special  finding  can  be 
reconciled.  Judgment  must  follow  the  general  ver» 
diet  Grand  Rapids  &  I.  R.  Co.  y.  Ellison,  117  Ind* 
284;  Stringer  v.  Frost  2  L.  R.  A.  614,  116  Ind.  477; 
New  York,  C.  &  St  L.  R.  Co.  v.  Grand  Rapids  &  I. 
R.  Go.  16  West  Rep.  648, 116  Ind.  60;  Indianapolis  * 
y.  R.  Go.  V.  Lewis,  119  Ind.  218;  Bevins  v.  Smith 
(Kan.)  21  Pao.  Rep.  1064. 
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and  accumulate  large  quantities  of  water  by 
drainiDg  said  low  and  wet  lands,  and  did  and 
do  at  certain  seasons  of  the  year  convey  large 
and  enormous  quantities  of  surface  water  from 
said  culverts  and  from  said  two  ditches,  which 
water,  by  reason  of  and  on  account  of  said 
ditches  and  culverts,  was  unnecessarily  made 
and  forced  to  run  in  large  and  destractive  cur- 
rents through  the  ditches  and  culverts  over  large 
quantities  of  land,  including  that  of  plaintiff, 
whereby  plaintiff's  land  was  overflowed  and 
covered  with  water,  damaging  his  crops.  It  is 
not  alleged  that  there  was  anything  wrongful 
in  the  mode  of  constructing  the  ditches  or  cul- 
verts; that  th^  former  were  (if  properly  there) 
either  too  large  or  too  small,  or  were  unskUl- 
fuUy  or  badly  constructed;  or  that  the  latter 
were  badly  constructed,  or  were  insufScient  in 
capacity  or  number,  or  improperly  located;  or 
that  either  ditches  or  culverts  as  constructed 
were  unnecessary  to  the  proper  construction  of 
the  railroad.  The  complamt  really  caUs  in 
question  only  the  right  of  the  defendant  to 
have  the  ditches  and  culverts  there,  even 
though  necessary  to  the  railroad,  if  their  effect 
would  be  to  accumulate  surface  water,  and 
cause  it  to  flow  on  plaintiff's  land,  where  it 
would  not  otherwise  flow.  The  Jury  rendered 
a  general  verdict  in  favor  of  the  plaintiff,  and 
also  returned  answers  to  sixteen  specific  ques- 
tions of  fact,  which  the  court  submitted  to 
them  to  And  upon.  The  plaintiff  moved  to 
set  aside  one  of  the  special  findings  on  the 
ground  that  it  was  contrary  to  the  evidence, 
which  motion  was  denied;  and  the  defendant 
moved  to  set  aside  the  general  verdict,  because 
inconsistent  with  the  special  findings,  and  for 
judgment  on  the  special  findings,  which  mo- 
tion was  granted,  and  judgment  was  accord- 
ingly entered,  and  the  plaintiff  appealed. 

Where  there  is  a  general  veniict,  and  also 
special  findings,  we  do  not  think  it  proper 

Ernctice  to  move  to  set  aside  one  of  the  special 
ndings  upon  an  essential  fact  on  the  ground 
that  it  is  contrary  to  evidence,  without  asking 
to  have  a  new  trial,  either  of  the  whole  issue 
or  of  the  particular  question  of  fact.  If  such 
a  finding  could  be  set  aside  on  that  ground, 
leaving  the  general  verdict  and  other  special 
findings  to  stand,  then,  if  setting  it  aside  would 
require  a  Judgment  different  from  what  would 
be  required  if  it  were  retained,  the  setting  it 
aside  on  the  ground  stated  would  have  the 
effect  of  a  trial  by  the  court  without  the  Jury. 
In  this  instance,  however,  within  the  issues, 
whether  the  special  finding  was  set  aside  or  re- 
tained would  make  no  difference  with  the  right 
to  judgment.  It  was  only  to  the  effect  that  the 
rainfall  on  the  occasion  referred  to  in  the  com- 

glaint  was  extraordinary  and  unusual .  Whether 
>  was  ordinary  or  extraordinary  would  make 
no  difference  with  defendant's  liability  upon 
the  issues  presented  by  the  complaint. 

It  is  conceded  that  the  defendant  had  a 
right  to  construct  and  maintain  its  raiboad, 
and  that  its  acts  were  done  upon  its  right  of 
way,  rightfully  acquired.  It  is  to  be  regarded, 
therefore,  as  an  owner  doing  the  acts  com- 
plained of  on  its  own  premises;  and  its  duty 
and  liability  are  to  be  measured  by  the  rule  as 
to  the  duty  and  liability  in  respect  to  surface 
waters  that  attaches  in  the  case  of  an  owner  in 
the  use  of  his  own  land.  The  district  through 
6L.R.A. 


which,  so  far  as  involved  in  this  case,  the  de- 
fendant's road  runs,  is  prairie  country,  with 
depressions  in  the  surface,  such  as  arc  found 
in  every  prairie  district  in  this  State,  along- 
which  surface  waters,  especially  when  sub- 
siding, flow  until  they  flnd  an  outlet,  or  until 
they  are  absorbed  in  the  soil,  or  pass  off  by 
evaporation. 

Two  of  the  questions  submitted  to  the  Jury 
were  as  follows:  **  (1)  Were  the  excavations  by 
the  railroad  made  by  excavating  the  earth 
therefrom  for  the  purpose  of  constructing  the* 
defendant's  railroad,  and  not  for  the  purpose 
of  drainage  ?  (2)  [  Was  the  defendant's  railroad 
properly  constructed,  and  in  the  usual  and  or- 
dinary manner  of  constructing  railroads  in 
praine  countries],  and  with  culverts  so  placed 
as  to  equalize  the  ordinary  flow  of  surface 
water?"  The  first  question,  and  that  part  of 
the  second  which  we  have  placed  in  brackets, 
were  answered  in  the  affirmative;  that  part  of' 
the  second  not  in  brackets  in  the  negative. 
As  we  have  seen,  no  question  is  presented  hj 
the  complaint  as  to  the  proper  location  of  tho- 
culverts.  The  finding  as  to  them  is  therefore 
outside  of  the  issues,  and  must  be  disregarded. 
And  it  is  the  same  as  to  the  last  question  sub- 
mitted, referring  to  the  sufficiency  of  the 
ditches  to  carry  off  ordinary  surface  water. 
No  other  of  the  special  findings  modifies  in 
any  degree  the  finding  on  the  two  questional 
we  have  quoted. 

The  case  is  therefore  one  where  a  railroad 
company,  for  the  purpose  of  properly  con- 
structing its  roadbed,  takes  earth  from  one- 
part  of  its  premises  ^nd  uses  it  upon  the  road- 
bed, thus  leaving  an  excavation  or  ditch  along 
each  side  of  it,  which  is  the  usual  and  ordinary 
way  of  constructing  railroads  in  prairie  coun- 
tries. It  is  evident  that  in  a  flat  country,  if  it 
be  desirable  to  raise  the  roadbed  above  the- 
natural  surface  of  the  ground,  the  earth  miist 
be  taken,  as  was  done  in  this  case,  from  along- 
side of  the  roadbed,  and  that  so  taking  it  will 
necessarily  leave  an  excavation  or  ditch  fron^ 
which  the  earth  has  been  taken. 

The  right  of  one  land  owner  to  use  and  im- 
prove his  own  land  for  the  purpose  for  which, 
simiilar  land  is  ordinarily  used,  and  that  he  may 
do  what  is  necessary  for  that  purpose  and  that  he 
may  build  upon  it,  or  raise  or  lower  its  surface, 
even  though  the  effect  mav  be  to  prevent  sur- 
face water  which  before  flowed  upon  it  from» 
coming  upon  it,  or  to  draw  from  adjoining 
land  surface  water  which  would  otherwise  re- 
main there,  or  to  shed  surface  water  over  land 
on  which  it  would  not  otherwise  co,  is  in  ac- 
cordance with  the  common-law  rule  as  to  sur- 
face waters,  and  is  fully  recognized  in  thia^ 
State.  Lee  v.  Minneapolis,  22  Minn.  13; 
O^Brien  v.  8t,  Paul,  25  Minn.  881;  Henderson 
V.  Minneapolis,  82  Minn.  819;  BoweY.  8t.  Paul, 
M,  A  M.  k  Co.  48  N.  W.  Rep.  76. 

The  right  to  so  use  and  improve  one's  ovni- 
land  does  not,  however,  include  the  right  to  da 
so  merely  by  transferring  from  it  surface  watera 
naturallv  resting  upon  It  to  the  land  of  another. 
It  is  only  where  such  shifting  of  the  burden: 
follows  as  an  incident  to  using  or  improving 
his  land  as  such  land  is  ordinarily  used  or  im» 
proved,  that  it  can  be  justified.  Kobe  v.  Jft'iK 
neapolis,  22  Minn.  159;  O'Brien  y.  St.  Paul,  «^ 
pra;  Edgenson  v.  St.  Paul,  M.  d  M.  B.  Co^ 
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4)1  Minn.  224;  BUikely   Twp.  r.  Demne,  86 1     This  case  comes  witbin  tne  rule  of  the  caaei 
Minn.  58;  F^e  v.  Mankato,  86  Minn.  873;  OUcm  flnt  above  cited. 
T.  8t.  Fata,  M,  iSk  M,  R.  Oo.  88  Minn.  419.  JudgmerU  qfflrmed. 
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Edward  HANCOCK  et  al.,  Appt»., 

V, 

William  P.  YADEN 
(....In<L ) 

!•  A  o<mtraet  by  an  employe  to  aeeept 
^^iw^^iiiiig  other  tluui  money  in  payment 
for  his  ser^oes  Is  valid  in  the  absenoe  of  any 
statutory  provisions  to  the  contrary. 

IB*  A  statnte  prohibiting  employee  fW>m 
making  any  oontrac'  in  advance  to  acoept 
anything  else  than  lawful  money  of  the  United 
States  is  not  unconstitutional. 

3*  No  special  privUeg^es  are  oonllBrred» 
nor  any  tu^Jnst  dJecrimlnation  made» 
by  a  statute  requiring  all  peisons,  firms,  corpora- 
tions, etc,  engaged  in  mining  or  manufacturing, 
to  pay  their  employes  at  least  once  every  twx> 
-weeks,  and  prohibiting  all  contracts  by  such  em- 
ployes to  accept  anything  but  lawful  money  of 
the  United  States  in  payment  The  Statute  op- 
erates alike  upon  all  who  enter  the  classes  named, 
and  leaves  all  dtlaens  free  to  enter  them. 

(January  7,  1890l) 

APPEAL  from  a  judgment  of  the  Sullivan 
Circuit  Court  in  favor  of  the  plaintiff  in 
en  action  to  recover  wages,  including  astatutory 
penalty  for  delaj  in  payment  and  attorney's 
Tees  for  prosecuting  the  action.    Afflrmed. 

The  services  were  performed  under  a  con- 
-tracl  by  which  plaintiff  agreed  to  receive  his 
pay  monthly,  and  to  accept  it  or  any  part 
thereof  at  the  option  of  his  employers  in  goods 
-and  merchandise,  and  expressly  waived  all 
rights  that  he  might  have  under  the  statutes  of 
the  State  to  payment  at  any  other  time  or  in 
any  other  manner. 

The  SUtutes  of  February  14,  1887,  and 
March  6,  1889,  declare  that  employes  of  per- 
-sons,  firms,  companies,  associations  or  corpora- 
tions enga^  in  mining  or  manufacturing 
shall  be  paid  at  least  once  in  every  two  weeks 
in  lawful  money  of  the  United  States,  and  that 
any  contract  to  the  contrary  or  to  waive  the 

fTovisions  of  the  Statute  shall  be  null  and  void, 
t  is  also  provided  by  the  Act  of  1887  that  a 
penalty  of  $1  per  ^ay,  not  exceeding  double 
the  amount  of  wages  due,  may  be  recovered 
by  the  employ^  for  delav  in  payment,  and  also 
a  reasonable  attorney's  fee. 

Judgment  was  rendered  for  plaintiff  for  $48 
•due  for  work  and  labor,  with  $10  for  penalty 
and  $20  attorney's  fees,  making  a  totol  of  $78. 

Mes9rs.  Beasley  A  Williams  and  Georg^e 
A.  Knl^hty  for  appellants: 

Questions  of  power  do  not  depend  upon  the 
-degree  to  which  it  may  be  exercised. 

Brown  v.  State,  25  0.  S.  12  Wheat.  419  (6 
L.  ed.  678). 

The  rights  of  personal  liberty  and  private 
^property  should  be  held  sacred. 

Cooley,  Const.  LiuL  6th  ed.  pp.  199,  foot-nois 
1,  p.  486;  Gofihen  v.  Btonington,  4  Conn.  209. 

Note.— See  State  v.  Fire  Creek  Goal  &  Ooke  Go. 
<3mU^  p.  859:  State  v.  Qoodwtll,  post,  eSL 
€  L.  R.  A, 


Privileges  and  immunities  include  the  right 
by  the  us^ud  modes  to  acquire  and  hold  prop- 
erty and  to  protect  and  defend  the  same  in  law. 

Cooley,  Const.  Lim.  pp.  491,  492. 

Depriving  an  owner  of  property  of  one  of 
its  attributes  ia  depriving  him  of  his  property 
within  the  constitutionafprovision. 

People  V.  Otw,  90  N.  Y.  48;  WynOuimer  v. 
People,  18  N.  Y.  878,  898;  Be  Jaoobe,  98  K. 
Y.  98. 

Liberty  means  the  right,  not  onlv  of  freedom 
from  actual  servitude  in  all  lawful  ways,  but 
to  live  and  work  where  one  wilt,  to  earn  his 
livelihood  in  any  lawful  calling,  and  to  pursue 
any  lawf  ul|trade  or  vocation. 

Butefier^e  Union  Oo.  v.  Oreeoent  Oitv  Oo.  Ill 
U.  S.  746  (28  L.  ed.  685);  Bertholfr.  O^BeiUy, 
74  N.  Y.  609,  80  Am.  Rep.  828;  PeopU  v. 
Marx,  99  N.  Y.  877,  62  Am.  Rep.  84. 

To  place  the  working  classes  under  special 
protection  against  the  aggression  of  capital, 
beyond  the  careful  and  strict  enforcement  of 
their  rights,  is  to  chaoffe  the  government  from 
a  government  of  freedom  to  a  paternal  gov- 
ernment, or  a  despotism,  which  is  the  same 
thing. 

Tiedeman,  Pol.  Powers,  571,  §§  98,  96. 

The  laborer  may  sell  his  labor  for  what  he 
thinks  best,  whether  monejr  or  goods,  lust  as 
his  employer  may  sell  his  iron  or  coal,  and 
every  and  any  law  that  proposes  to  prevent 
him  from  so  doinf:  is  an  infringement  of  his 
constitutional  privileges,  and  consequently  vic- 
ious and  void. 

Godcharlee  v.  Wigeman,  4  Cent.  Rep.  887, 
118  Pa.  481. 

A  statute  which  provides  that  all  contracts 
for  the  mining  of  coal,  in  which  the  weighing 
of  coal,  as  provided  for  in  that  Act,  shall  be 
dispensed  with,  shall  be  void,  is  unconstitu- 
tional. 

Maiett  V.  People,  6  West.  Rep.  166,  117  Dl. 
294,  67  Am.  Rep.  869. 

Statutes  passed  against  plain  and  obvious 
principles  of  common  right  and  common 
reason  are  absolutely  null  and  void,  so  far  as 
they  are  calculated  to  operate  against  those 
principles. 

.5am  V.  MeOlatoe,  1  Bay,  98.  See  also  what 
is  said  by  Story,  J.,  in  Terrett  ▼.  Taylor,  18  U. 
S.  9  Crancb,  48  (8  L.  ed.  660);  Wilkineon  v. 
Ldand,  27  U.  S.  2  Pet.  627  (7  L.  ed.  642). 

Messn.  W«  B.  Maple  and  HolUdax  ft 
Byrd  for  appellee. 

Elliott  /.,  delivered  the  opinion  of  the 
court: 

It  is  alleged  in  the  complaint  that  the  appellee 
was  employed  by  the  appellants  to  render  serv- 
ice for  them  an  a  miner  in  a  coal  mine  of 
which  they  were  the  owners;  that,  under  this 
emplo^ent,  he  did  render  service  for  them 
In  mining  coal;  that  his  services  were  reason- 
ably worth  $6  per  day;  that  he  demanded 
payment  for  his  services  in  lawful  monev  of  the 
United  States,  and  that  payment  was  refused. 


See  also  IG  L.  R.  A.  492;  22  L.  R.  A.     340. 
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The  appellaDta  answered  the  complaint  in 
two  paragraphs,  but,  as  the  only  difference  be- 
tween the  paragraphs  is  that  one  pleads  a  yer- 
bal  contract  and  the  other  a  written  one,  it  is 
only  necessary  to  give  a  summary  of  one,  as 
the  questions  which  arise  are  substantially  the 
same  as  to  both  of  the  paragraphs.  The  answer 
•admits  the  employment,  and  admits,  also,  the 
allegation  that  the  appellee  rendered  the  serv- 
ices for  which  be  sues,  but  it  sets  forth  a 
written  contract,  alleges  that  the  services  were 
performed  under  the  contract,  and  avers  that 
the  appellants  sold  and  delivered  to  the  plain- 
tiff in  payment  of  his  claim,  and  to  the  full 
amount  of  the  wages  claimed  by  him,  divers 
articles  of  goods,  wares  and  merchandise.  The 
provisions  of  the  contract,  in  so  far  as  they  are 
material  to  the  questions  argued,  are  these: 
♦'The  said  William  P.  Yaden  further  agrees  to 
accept  his  pav,  or  any  part  thereof,  at  the  op- 
tion of  said  llancock  and  Conkle,  in  goods 
and  merchandise  at  their  store,  near  their  said 
coal  mine,  and  the  said  William  P.  Yaden 
hereby  expressly  waives  his  right  to  demand 
and  receive  his  wages  and  pay  for  mining  coal 
-every  two  weeks  in  lawful  money  of  the  United 
8tates  as  now  provided  by  law  he  shall  be 
paid." 

The  court  sustained  a  demurrer  to  the  answer; 
the  appellants  stood  by  their  answer  and  judg- 
ment was  entered  against  them. 

To  clear  the  case  from  embarrassments  and 
make  the  way  plain  to  a  consideration  of  the 
controlling  question,  we  preface  our  discussion 
by  remarking  that  the  answer  is  not  a  plea  of 
accord  and  satisfaction,  nor  a  plea  of  set-off, 
but  a  plea  of  payment;  and  the  ultimate  con- 
clusion to  be  reached  depends  npnon  the  answer 
to  the  question  whether  it  is  sufficient  as  such 
■B  plea.  That  it  is  not  a  plea  of  accord  and  satis- 
faction is  dear,  but  if  it  were  to  be  so  regarded, 
it  would  be  bad  because  it  does  not  aver  a  deliv- 
ery and  an  acceptance  of  the  goods  in  satisfac- 
tion of  the  debt. 

Another  prefatoiy  matter  deserves  passing 
thought,  and  that  is  this:  the  plea  is  a  plea  of 
payment,  founded  on  a  contract  made  before 
the  performance  of  the  services  and  professing 
to  bar  the  action.  If,  therefore,  the  plea  does 
not  state  facts  in  bar  of  the  action,  it  is  bad. 
Whq^her  it  does  state  facts  in  bar  of  the  action 
•depends  upon  the  validity  of  the  antecedent 
contract,  which  is  the  principal  support  of  the 
plea;  and  as  that  contract  is  indivisible,  if  part 
IS  illegal,  the  whole  must  fall.  The  sufficiency 
of  the  answer  must,  it  is  clear,  depend  entirely 
upon  the  validity  of  the  contract  on  which  it 
is  founded,  since,  if  that  contract  is  invalid, 
there  is  no  agreement  to  accept  payment  in 
goods  or  merchandise;  and  where  there  is  no 
such  agreement  payment  cannot  be  made  in 
property. 

Another  thing  may  be  added  by  way  of  pref- 
ace, and  that  is  this:  We  are  not  here  con- 
cerned with  the  question  of  what  parties  may 
<io  after  services  have  been  performed,  for 
here  the  question  is.  What  contract  may  they 
make  before  the  relation  of  employer  and  em- 
ploy^ begins? 

It  is  sufficiently  evident  from  what  we  have 
«aid  that  the  only  cmestion  which  we  can 
properly  consider  or  decide  is  whether  the  an- 
tecedent contract  was  valid  in  so  far  as  it  as- 


sumes to  waive  the  right  of  the  i^ppellee  to  l)e 

gaid  his  wages  in  lawful  money  of  the  United 
tates,  and  to  this  question  we  confine  our  dis- 
cussion and  give  judgment  upon  it  and  no 
other.  Our  judgment  is  that  the  antecedent 
contract  is  entirely  void  in  so  far  as  it  assumes 
to  waive  the  appellee's  right  to  receive  his 
wages  in  money.  If  there  were  no  valid  stat- 
ute prohibiting  such  a  contract,  it  would  be 
competent  for  the  parties  to  make  it,  so  that 
the  ultimate  judgment  of  the  court  hinges 
upon  the  question  whether  there  is  a  valid  stat- 
ute prohibiting  such  contracts.  There  is  a  stat- 
ute which,  in  terms,  prohibits  such  contracts, 
and  if  it  does  not  violate  some  provision  of  the 
Constitution  it  totally  destroys  the  contract 
upon  which  the  defense  is  founded.  Elliott's 
Supp.  §§  1599-1610. 

Our  judgment  is  that  the  provisions  of  the 
Statute  forbidding  the  execution  of  contracts 
waiving  a  right  to  payment  in  money  is  one 
that  the  Legislature  had  power  to  enact. 

It  is  a  fundamental  principle  that  every 
member  of  society  surrenders  something  of 
his  absolute  and  natural  rights  in  all  organized 
states.  Without  some  yielding  of  absolute 
rights  civil  government  would  be  impossible. 
'*But  every  man,"  says  Blackstone,  "when  he 
enters  into  society,  gives  up  a  part  of  his  nat- 
ural liberty."  "Property  and  law,"  as  Ben- 
tham  says,  "are  born  and  must  die  together.^ 
The  right  to  dispose  of  property  or  labor  is  a 
right  not  wholly  surrendered  by  the  citizen, 
nor  yet  entirely  beyond  control  by  the  Legis- 
lature of  the  State.  The  right  to  contract  is 
an  incident  of  this  jui  dispanendi.  But  the 
right  to  contract  is  not  and  never  has  been  in 
any  country,  where,  as  in  ours,  the  common 
law  prevails  and  constitutes  the  source  of  all 
civil  law,  entirely  beyond  legislative  control. 
The  Statute  of  Frauds  enables  contracting 
parties  to  avoid  contracts  not  in  writing.  The 
law  declares  that  payment  in  part  of  an  ascer- 
tained debt  shall  not  extinguish  it  although  the 
parties  agree  that  it  shall  do  so.  Ogboro  ▼. 
Hoffmun,  52  Ind.  439;  Smith  ▼.  Tyler,  51  Ind. 
512;  Marka  r,  JSpitler,  28  Ind.  488. 

A  party  will  not  be  allowed  to  contract  to 
waive  the  benefit  of  Homestead  or  Exemption 
Laws.  Moloney  v.  Newton,  85  Ind.  565;  EneetUe 
V.  Neweomb,  22  N.  Y.  249;  Curtis  v.  O'Brien, 
20;iowa876;  Mbxleff v.  Bagan,  10  Bush,  156, 
19  Am.  Kcp.  61. 

A  debtor  cannot  waive  stay  of  execution  by 
contract.  MeLane  t.  Elmer,  4  Ind.  289;  I>ef>e- 
lin  V.  Wood,  2  Ind.  102. 

By  the  English  law,  a  seaman  cannot  by 
contract  waive  his  right  to  wages.  Eay,  Ship- 
master and  Seaman,  626. 

Parties  cannot  by  contract  bind  themselves 
in  advance  not  to  resort  to  the  courts  for  the 
redress  of  wrongs.  Bauer  v.  Bameon  Lodge, 
102  Ind.  262;  Dugan  v.  Tkomae,  4  New  Eng. 
Rep.  281,  79  Me.  221. 

A  contract  providing  that  a  party  shall  not 
remove  a  cause  to  the  federal  court  is  void. 
Home  Ins.  Oo.  v.  M<yree,  87  U.  S.  20  Wall.  465 
[22  L.  ed.  86&];  Doyle  v.  Continental  Ine,  Oo. 
94  U.  S.  585  [24  L.  ed.  1481. 

A  party  will  not  be  allowed  to  contract 
without  limitation  that  he  will  not  engage  in  a 
particular  business.  Taylor  y.  Saurman,  110 
Pa.  8. 
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A  statute  may  require  parties  to  insert  in  a 
promissory  note  the  words  "riven  for  a  patent.^ 
HerdU  v.  BoetOer.  12  Cent.  Rep.  68, 109  N.  Y. 
127;  New  t.  WaUcer,  6  West  Rep.  869,  108 
Ind.  865. 

Priority  in  the  allowance  Mid  payment  of 
claims  may  be  regulated  by  legislation.  United 
States  Y.  Fisher  Ji  U.  S.  2  Cranch,  858(2  L.  ed. 
804). 

A  Hen  for  miners'  wages  may  be  made  supe- 
rior to  the  royalty  due  to  the  owners  of  the 
mine  from  the  lessees  or  operators.  Warren  y. 
Bohn,  11  West.  Rep.  861, 112  Ind.  218. 

Much  beyond  the  doctrine  declared  in  the 
cases  to  which  we  have  referred  is  the  ruling 
in  Ohurehman  v.  Martin,  64  Ind.  880,  wherein 
it  was  held  that  a  statute  prohibiting  parties 
from  contracting  to  pay  attorney's  fees  is  con- 
BtitutionaL  The  truth  is  that  without  law  as 
one  of  its  factors,  there  is  really  no  such  thing 
as  a  contract.  The  law  is  a  silent  but  a  ruling 
factor  in  every  contract.  Long  v.  Straus,  4 
West.  Rep.  285,  107  Ind.  94;  Ddaware  4b  Hud- 
son  Canal  Co.  v.  Pennsylvania  Coal  Co.  75 
U.  B.  8  Wall  276-288  [19  L.  ed.  849]. 

The  case  before  us  foFords  an  example;  for, 
where  a  man  upon  request  performs  services 
for  another,  the  law  implies  that  he  shall  be 
paid  for  them,  and  paid  in  money.  It  needs 
no  positive  agreement  to  pay  in  money  to  en- 
title a  creditor  to  demand  money,  for  the  law 
decrees  that  the  payment  shall  be  in  money. 
The  statutoiy  provision  mider  discussion  does 
no  more  than  enforce  this  legal  right  by  com- 
manding that  men  shall  not  make  a  contract 
dispensing  with  the  lawful  mode  and  medium 
of  ^payment. 

The  authorities  to  which  we  have  referred, 
and  to  which  it  would  be  no  gr^t  task  to  add 
others,  prove  that  the  law-making  power  of 
the  State  does  have  authoritv  over  the  ri^ht  to 
contract  That  this  legislative  authority  is 
limited  no  one  doubts,  but  it  is  limited  only  by 
the  Constitution.  In  that  instrument  are  found 
the  only  limitations  upon  the  law-making  power 
of  the  State.  HeddeHeh  v.  StaU,  101  Ind.  564; 
McComas  v.  Ervg,  81  Ind.  827;  Beattehamp  v. 
State,  QBlsckt  299. 

But  no  limitation  in  that  instrument  so  oper- 
ates as  to  prevent  the  law-making  power  from 
prohibiting  classes  of  citizens  from  contracting 
in  advance  that  the  wages  of  miners  shall  not 
be  paid  in  lawful  money  of  the  United  States. 
It  would  be  not  only  unnecessary, but  improper, 
to  enter  upon  the  work  of  ascertaining  to  what 
extent  the  Constitution  restrains  the  Legislature 
from  regulating  or  restricting  the  right  to  con- 
tract; for,  all  that  can  with  propriety  be  here 
decided  is,  that  it  does  not  restrain  the  Legis- 
lature from  enacting  laws  which  operate  to 
maintain  or  protect  the  medium  of  payment 
established  by  the  soverei^p  power  of  the  nation. 

It  cannot  be  denied,  without  repudiating  all 
authority,  that  the  Legislature  does  possess 
some  power  over  the  ri^t  to  contract,  and  if 
it  does,  then  nothing  can  be  clearer  than  that 
this  power  extends  far  enough  to  uphold  a 
statute  providing  that  payment  of  wages  shall 
be  made  in  money  where  there  is  no  agreement 
to  the  contraiy,  made  after  the  services  have 
been  rendered.  Whether  the  Legislature  may 
absolutely  declare  that  nothing  shall  be  pay- 
ment but  money,  we  need  not  inquire,  for  all 
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that  is  important  here  Is  to  decide  that  it  may- 
prohibit  a  contract  from  being  made  in  advance- 
waiving  the  right  to  payment  in  what  the  law- 
says  shall  be  the  medium  of  payment 

We  cannot  conceive  a  case  in  which  the  as- 
sertion  of  the  legislative  power  to  regulate- 
contratits  has  a  sounder  foundation  than  it  has- 
in  this  instance,  for  here  the  regulation  con- 
sists in  prohibiting  men  from  contracting  in 
advance  to  accept  payment  in  something  other 
than  the  lawful  money  of  the  country  for  the 
wages  they  may  earn  in  the  future.  It  is  of 
the  deepest  and  gravest  importance  to  the  gov- 
ernment that  it  should  unyieldingly  maintain 
the  right  to  protect  the  monev  which  it  make» 
the  standard  of  value  throughout  the  country. 
The  surrender  of  this  right  mij^ht  put  in  peril 
the  ezistenoe  of  the  nation  itself.  Suppose 
that  in  the  years  of  the  war,  when  gold  was 
worth  such  an  extraordinary  premium,  the 
owners  of  supplies  required  by  the  govern- 
ment had,  by  concerted  action,  refused  to  ac- 
cept anvthing  in  payment  but  coin,  would  the 
nation  have  been  powerless  to  protect  what  it 
has  decreed  should  be  monej?  Or,  again, 
suppose  that  the  persons  holding  the  needed 
supplies  had  refused  to  take  anything  but  prop- 
erty in  exchange,  and  that  it  was  impossible 
to  procure  the  species  of  property  demanded, 
would  the  government  have  been  helplessly  at 
their  mercy?  The  protection  from  such  evil» 
is  in  the  right  to  establish  and  maintain  by  co- 
ercive measures,  if  need  be,  what  by  the  law 
is  made  money  of  the  nation. 

We  do  not  use  these  illustrations  for  more 
than  their  worth.  We  employ  them  simply  to- 
show  the  imperious  necessity  that  exists  for 
the  retention,  in  its  unbroken  entirety,  of  the 
power  to  establish  and  maintain  a  standard  of 
value.  What  is  necessary  to  national  or  state 
life  the  government  possesses,  and  it  is  for  the 
Legislature  to  Judge  what  measures  are  essen- 
tial to  the  complete  and  effective  exercise  of  a. 
power  which  it  possesses. 

It  is  not  simply  the  government,  as  a  govern- 
ment, that  is  interested  in  the  power  to  estab- 
lish and  maintain  a  standard  of  value;  for  to 
every  citizen  engaged  in  any  business  of  life  it 
is  of  vital  importance  that  there  should  be  a* 
fixed  and  unchanging  standard.  Without  it 
business,  except  of  the  most  meager  kind, 
would  be  at  an  end,  and  commerce  would  be 
practically  annihilated. 

The  decisions  of  the  highest  tribunals  of  the 
country  go  very  far  to  sustain  our  condusiona. 
It  is  the  law,  as  that  court  has  declared  it  in 
able  opinions,  that  the  government  has  a  right 
to  provide  a  currency  lor  the  whole  country 
and  to  drive  out  all  other  circulating  mediuma^ 
bv  taxation  or  otherwise.  Veaeie  Bank  v. 
i'enno,  75  U.  S.  8  Wall  638  [19  L.  ed.  482]. 

This  was  asserted  by  Chief  Justice  Chase 
speaking  for  the  majority  of  the  court,  although 
he,  and  the  majority  of  the  court,  as  it  was 
then  constituted,  did  not  go  so  far  upon  other 
phases  of  the  case  as  the  court  did  go  in  the 
subsequent  case  which  now  stands  as  declara- 
tive of  the  law  of  the  land.  Legal  Tender 
Cases,  79  U.  S.   12  Wall.  457  [20  L.  ed.  2871. 

In  Hepfmm  v.  Griswold,  75  U.  S.  8  Wall. 
608  [19  L.  ed.  518],  a  different  view  was  taken, 
upon  some  phases  of  the  general  question  frotsk 
that  declared  in  the  Legal  Tender  Cases,  supra^ 
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but  not  upon  the  proposition  we  have  stated. 
The  power  to  establish  necessarily  implies  the 

r>wer  to  maintain.  United  States  y.  Fish&r, 
U.  a  2  Cranch,  858  [d  L.  ed.  304];  MeOul- 
loch  v.  Maryland,  17  U.  &  4  Wheat.  816  [4  L. 
ed.  6791;  United  Btates  ▼.  Marigold,  60  U.  8. 
9  How.  5flO  [13  L.  ed.  357]. 

It  is  for  the  Legislature  to  Judge  what  means 
are  necessary  and  appropriate  to  accomplish 
an  end  which  the  Constitution  makes  legitimate. 
It  is  therefore  competent  for  the  legislative 
branch  of  the  government  to  devise  and  estab- 
lish such  rules  as  in  its  ludgment  will  best  pro- 
tect the  standard  of  value  which  its  laws  have 
fixed.  The  rule  to  which  we  have  referred  is 
a  familiar  one,  but  it  has  been  so  admirably 
stated  by  Mr,  Justice  Bradley  that  we  may  lie 
pardoned  for  quoting  his  language.  Replying 
to  an  objection  prised  by  counsel,  he  said: 
'The  answer  is,  the  legislative  department, 
being  the  nation  itself,  speaking  by  its  repre- 
sentatives, has  a  choice  of  methods  and  is 
master  of  its  own  discretion."  Legal  Tender 
Cases,  supra,  vide,  p.  561. 

The  power  exercised  by  the  legislative  de- 
partment in  fixing  the  standard  of  value  closely 
resembles  that  by  which  the  standard  of  weights 
and  measures  is  established  and  maintained. 
In  truth,  there  is  no  difference  in  the  inherent 
nature  of  the  powers;  the  difference  is  in  the 
subject  matter  to  which  they  are  applied  rather 
than  in  the  powers  themselves.  The  power  of 
the  State  extends  so  far  as  to  enable  it  to  de- 
clare and  enforce  penalties  against  persons  who 
violate  the  law  regulating  the  standard  of 
weights  and  measures  or  the  standard  of  values. 
It  is  upon  the  theory  that  matters  connected 
with  the  regulation  of  the  standard  of  values 
are  within  the  le^slative  power  that  statutes 
defining  and  punishing  usuiy  are  sustained. 
It  is  true,  we  know,  that  the  Federal  Congress 
is  the  proper  authority  to  regulate  the  standard 
of  values,  but  it  does  not  follow  from  tLis 
that  a  State  may  not  do  what  it  can  to  prevent 
the  debasement  of  the  standard  fixed  by  Con- 
gress. It  can,  of  course,  neither  lower  that 
standard  nor  pass  laws  hostile  to  those  enacted 
by  Confess;  but  it  may  support  the  efforts  of 
the  National  Legislature,  as  lar,  at  least,  as  it 
is  within  the  power  of  a  State  to  do  so. 

The  principle  which  rules  this  phase  of  the 
subject  is  closely  analogous  to  that  established 
by  the  decisions  assuming  the  right  of  the 
State  to  proscribe  as  a  felon  one  who  counter- 
feits the  national  money.  Dashing  v.  State, 
78  Ind.  868;  Snoddy  v.  Howard,  51  Ind.  411; 
Ohess  V.  State,  1  Blackf.  198;  Fox  v.  Ohio,  46 
U.  S.  5  How.  410  [12  L.  ed.  218];  United  States 
▼.  Field,  16  Fed.  Kep.  778. 

The  provision  of  the  Statute  to  which  our 
decision  is  directed  operates  upon  all  members 
of  the  classes  it  enumerates.  It  neither  confers 
special  privileges  nor  makes  unjust  discrimina- 
tions. All  WJDO  are  members  of  the  classes 
named  are  entitled  to  its  benefits  or  subjected 
to  its  burdens.  It  is  open  to  every  citizen  to 
become  a  member  of  any  of  the  classes  des- 
ignated and  the  privileges  conferred  belong 
on  equal  terms  to  all.  Johns  v.  State,  78  Ind. 
832;  McAunieh  v.  Mississippi  d  Mo.  B.  Oo.  20 
Iowa,  888. 

It  denies  no  privileges  to  anyone,  for  it  leaves 
it  free  to  every  citizen  to  become  a  member  of 
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the  classes  specified,  and  it  operates  alike  upon 
all  who  enter  those  classes. 

The  Statute  operates  upon  both  the  employer 
and  the  employ^.  It  mav,  it  is  true,  in  its 
practical  operation,  especially  benefit  the  wage- 
earner,  but  that  is  no  fault;  at  all  events,  the 
fault  is  not  such  a  generic  one  as  to  compel 
the  courts  to  strike  it  down.  It  fixes  no  price 
upon  any  man's  labor;  it  leaves  the  parties  to 
do  that,  but  it  does  require  them  to  refraini 
from  contracting  before  the  relation  of  em- 
ployer and  employ6  begins  for  payment  in  any» 
thing  except  the  lawful  money  of  the  United^ 
States.  It  does  not  preclude  parties  from  mak- 
ing an  accord  and  satisfaction  after  wages  have; 
been  earned  and  services  rendered,  although  it. 
does  command  that  the  antecedent  contract, 
shall  not  provide  that  pavment  may  be  mado 
in  something  other  than  lawful  money  of  the 
nation. 

Judgment  affirmed. 


STATB   OF   INDIANA,   «r  rei.  Cornelius 
CORWIN,  Appt, 
«. 
INDIANA  &  OHIO   OIL,    OAS   &   MIN- 
ING CO. 

(....Ind.....) 

1.  Natural  |ra8»  when  brought  to  the  surface 
and  placed  in  pipes  for  transportation,  is  an  ar- 
ticle of  commerce. 


NOTB.— PDioer  of  Oonaress  to  regulate  commerce. 

By  the  Oonstltution  of  the  United  States  it  is  pro> 
vided  that  Oongrees  shall  havQ  power  to  regrulate 
commerce  with  foreign  nations  and  amongr  the  sev- 
eral States.  U.  8.  Cionst.  art.  1, 1 8,  subd.  8;  Ward  v» 
Maryland,  79  F.  8. 12  Wall.  418 (SOL.  ed.  449);  Weiton 
V.  Mlasouri,  91  IT.  S.  275  (28  L.  ed.  847);  Henderson  v. 
New  York  City,  92  U.  S.  269  (28  L.  ed.  548;;  Hannibal 
fr  St  J.  R.  Co.  V.  Husen,  96  U.  8.  478  (^94  L.  ed.  531); 
State  V.  Carrigan,  89  N.  J.  L.  87 ;  State  Freight  Tut 
Case,  82  U.  8. 15  WaU.  2!I2, 275  (21 L.  ed.  146, 101);  Pas- 
senger  Oases,  48  U.  8. 7  Ho  w.  288  (12  L.  ed.  702);  Penn- 
sylvania  v.  Wheeling  &  B.  Bridge  Co.  69  U.  S.  18 
How.  421  (16  L.  ed.  486;;  Gibbons  v.  Ogden,  22  U.  S» 
9  Wheat.  1  (6  L.  ed.  28);  Brown  v.  Maryland,  25  U.  S» 
12  Wheat.  419  (6  L.  ed.  (¥78);  Ahny  v.  CaUf omla,  65  U. 
S.  24  How.  169  (16  L.  ed.  644). 

That  portion  of  commerce  with  foreign  countrfea 
and  between  the  States  which  consists  in  the  trans- 
portation and  exchange  of  commodities  is  of  na- 
tional importance,  and  admits  and  requires  uoi- 
f  ormlty  of  regulation.  The  very  object  of  in  vesting* 
this  power  in  the  general  government  was  to  insure 
this  uniformity  against  discriminating  state  legis- 
lation.  Weiton  V.  Missouri,  supra. 

For  the  regulation  of  commerce  as  .thus  defined 
there  can  be  only  one  system  of  rules,  applicable 
alike  to  the  whole  country;  and  the  authority 
which  can  act  for  the  whole  country  can  alone 
adopt  such  a  system.  Mobile  Co.  v.  Kimball,  WSt 
U.  8.  691(26  L.  ed.  238);  Wabash.  St.  L.  &  P.  B.  Co.  v.. 
Illinois,  118  U.  S.  574  (80  L.  ed.  250). 

Interstate  commerce  musL  be  open  and  free  to 
all  persons  unless  restricted  by  congressional  legis- 
lation. Webber  v.  Virginia,  103  U.  8.  844  (26  L.  ed. 
565;;  Henderson  v.  New  York  City,  92  CJ.  S.  259  {25 
L.  ed.  543);  New  York  v.  Compagnie  G6n6rale  Traus- 
atlantlque,  107  U.  8.  59  C^  L.  ed.  383);  Smith  v.  Ala* 
baroa,  124  U.  8.  469  (81 L.  ed.  509). 

The  power  of  Confsress  to  regulate  Interstate 


See  nl«o  12  L.  K.  A.  652;  14  L.  R.  A.  50(5:    15  L.  R.  A.  42;    17  L.  R.  A.  111. 
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8.  AStateliegUlatareluMno  powerto 
prohibit  the  condacting  of  natural  gmm 

from  poiDts  within  to  points  witbout  the  State. 

'  (Novemher  0, 1889.) 

APPEAL  by  relator  from  a  Judgment  of  the 
Circuit  Court  for  Jay  County  in  fayor  of 
•defendant  in  an  action  to  have  its  franchiseB 
forfeited  for  violating  the  law  in  piping  nat- 
ural gas  out  of  the  State.    Affirmed. 

The  case  sufficiently  appears  in  the  opinion. 

Messrs,  C.  Corwin,  aohn  M.  Smith  and 
l4.  T.  Michener,  Atiy-Oen,,  for  appellant: 

Whenever  the  State  observes  that  an  act 
about  to  be  done,  or  which,  if  done, would  ma- 
terially affect,  injure  or  deprive  the  citizens 
or  inhabitants  of  the  State  of  the  full  enjoy- 
ment of  their  property,  it  has  the  right  through 
its  Legislature  and  law-making  power,  as  a  po- 
lice regulation,  to  prohibit  the  act  about  to  be 
done,  and  if  done,  to  prescribe  the  penalties  for 
fio  doing,  in  the  wa^  of  fines  if  natural  per- 
sons, and  forfeitures  if  corporations. 

Fry  V.  8taU,  68  Ind.  662;  Patterson  v.  Ken- 
tucky, 97  U.  8.  601  (24  L.  ed.  1115). 

Natural  gas  being  a  matter  of  internal  com- 
merce, not  subject  to  general  use  between 
States,'  the  law  in  question  only  seeks  to  regu- 
late and  control  the  piping  of  a  domestic  arti- 
cle out  of  the  State;  and  under  the  decision  of 


Patteri(m  t.  Kentueky,  mipra,  the  State  of  In- 
diana has  the  inherent  right  to  prohibit  the  act 
of  piping  ffas  out  of  the  State. 

See  9  Chicago  L.  J.  Nos.  11  and  12,  December, 
1888;  Kidd  v.  Pear9(m,  128  U.  8.  1  (82  L.  ed. 
846). 

It  was  the  act  of  one  of  the  citizens  of  the 
State  which  was  prohibited — not  the  sale  of  the 
article  out  of  the  State. 

See  Gibbons  ▼.  Ogdm,  22  U.  8.  9  Wheat.  1 
(6  L.  ed.  28);  Kidd  v.  Pearson,  supra, 

Messrs.  John  B.  Cohrs  and  jEL  C.  Bell* 
for  appellee: 

Natural  gas  is  a  subject  over  which  Congress 
has,  by  express  provision  of  the  Constitution, 
exclusive  control,  and  concerning  which  the 
States  have  no  power  to  legislate.  In  the  ab- 
sence of  any  such  refl;ulation  by  Congress  such 
transportation  must  be  without  restriction. 

Philadelphia  db  &  Steamship  (Jo.  v.  PennsyU 
winia,  122  U.  S.  886  (80  L.  ed.  1201).  See  also 
Bobbins  v.  ShOby  Co.  Taxing  Dist.  120  U.  S. 
498  (80  L.  ed.  696);  Mobile  Co.  ▼.  KimbaU,  102 
U.  S.  697  (26  L.  ed.  289). 

The  only  way  in  which  commerce  between 
the  States  can  lie  legitimately  affected  by  state 
laws  is  when,  by  virtue  of  its  police  power, 
and  its  Jurisdiction  over  persons  and  property 
within  its  limits,  a  State  provides  for  the  se- 
curity of  the  lives,  limbs,  health  and  comfort 
of  persons,  and  the  protection  of  property. 


commeroe  Is  exclusive  when  its  subjects  are  na- ' 
tlonalln  character,  or  admit  of  only  one  uniform 
system  or  plan  of  reerulation.  Bobbins  v.  Shelby 
Co.  Taziuff  Dist.  120  U.  8. 488  (80  L.  ed.  694) ;  Phila- 
delphia &  S.  Mall  Steamship  Go.  v.  Penosylvania, 
122  U.  8. 836  (80  L.  ed.  1200);  Eseiser  v.  Illinois  Gent. 
B.  Co.  18  Fed.  Bep.  161. 

Its  power  Is  not  restricted  by  state  authority. 
Pembina  Consolidated  Silver  Min.  k  Milling  Co.  v. 
Pennsylvania,  126  U.  8. 181  (81 L.  ed.  650). 

Its  power  to  resrulate  adapts  itself  to  the  new  de- 
velopments of  time  and  circumstances.  Pensaoola 
Teleg.  Co.  v.  Western  U.  Teleff.  Co.  96  I<.  8. 1  CM  L. 
ed.  708):  1  Desty,  Taxn.  214. 

And  it  comprehends  aU  those  general  law^s  of  in- 
ternal regulation  and  protection  of  all  property  in 
the  State,  its  power  in  these  respects  being  supreme. 
Ex  pa/rU  Shrader,  88  CaL  270;  Philadelphia,  W.  *  B. 
B.  Co.  V.  Bowers,  4  Houst  006;  Boston  Beer  Co.  v. 
Maasachnsetts,  97  U.  8. 25  (24  L.  ed.  080);  Mnnn  v.  Il- 
linois, 04  F.  8. 147  (24  L.  ed.  01);  Toledo,  W.  &  W.  B. 
Co.  V.  Jacksonville,  67  IlL  87 ;  Davis  v.  Central  B.  ft 
Bl^.  Co.  17  Ga.  828;  Lake  View  v.  Bose  Hill  Ceme- 
tery Co.  70  HL  101;  Daniels  v.  Hflgard,  77  DL  640; 
Boyd  V.  Alabama.  OA  U.  8. 645  (24L.  ed.  802);  Slaugh- 
ter-House  Cases,  88  U.  8.  16  Wall.  62  (81 L.  ed.  404); 
Bartemeyer  v.  Iowa,  85  TT.  &  18  WaU.  188  (21  L.  ed. 
032);  2  Desty,  Taxn.  1877. 

Power  ofConQressexdvslioe. 

The  fact  that  Congress  has  never  regulated  com- 
merce does  not  give  to  the  States  the  power  to  do 
eo.  Com.  V.  Philadelphia  ft  B.  B.  Co.  1  Pearson  (Pa.) 
870;  Desty,  Fed.  Const  292. 

The  non-exercise  of  the  power  in  respect  to  the 
regulation  of  commerce  between  the  States  is  equiv- 
alent to  a  declaration  that  such  commerce  shall 
be  free  from  any  restrictions  or  impositions.  Wei- 
ton  v.  Missouri,  01  U.  8. 276  (28  L.  ed.  847);  Brown  v. 
Houston,  114  U.  8.  622  (20  L.  ed.  257);  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  8.  186  (20  L.  ed. 
158);  Plokard  v.  Pullman  Southern  Oar  Co.  117  U.  8. 
84  (29  L.  ed.  785);  Wabash,  St.  L.  ft  P.  B.  Co.  v.  Illi- 
nois. 118  U.  8. 667  (80  L.  ed.  244);  Walling  v.  Mtoh- 
6L,  R.A. 


igaUf  116  U.  8. 446  (20  L.  ed.  601);  Corson  v.  Mary- 
land, 120  U.  8. 602  (80  L.ed.  699);  HaU  v.  DeCuir,  06 
U.  8. 485  (24  L.  ed.  547);  Hannibal  ft  St.  J.  B.  Co.  v. 
Husen,  06  U.  S.  465  (24  L.  ed.  627);  Smith  v.  Alabama, 
124  U.S.  400  (81  L.ed.  609). 

Any  regulation  of  the  8ub]i3ot  by  the  States,  ex- 
cept in  matters  of  local  concern  only,  is  repugnant 
to  such  freedom.  Gibbons  v.  Odgen,  22  U.  S.  0 
Wheat  1, 2S2  (6  L.  ed.  28,  76);  Passenger  ClSases,  48  U. 
8. 7  How.  283,  462  (12  L.  ed.  702,  777);  Hannibal  ft  St. 
J.  B.  Co.  V.  Husen,  05U.  S.  465, 460  (24  L.  eil.  627. 520); 
Welton  V.  Missouri,  01 U.  &  275,  282  (23  L.  ed.  847, 
350);  Mobile  Co.  v.  Kimball,  102  U.  8.  601  (26  L.  ed. 
288);  Brown  v.  Houston,  114  U.  S.  622,  681  (20  L.  ed. 
257, 260);  Walling  v.  Michigan,  116  U.  8.  446, 456  (20  L. 
ed.  091, 604);  Pickard  v.  Pullman  Southern  Car  Cu. 
supra;  Wabash,  St.  L.  ft  P.  B.  Co.  v.  Illinois,  118  U. 
8. 557  (80  L.  ed.  244);  Bobbins  v.  Shelby  Co.  Taxing 
Dist  120  U.  8. 408  (80  L.  ed.  606);  Com.  v.  Philadelphia 
ft  B.  B.  Co.  supra;  Desty,  Fed.  Const  205. 

Any  legislation  of  a  State,  although  tn  pursuance 
of  an  acknowledged  power  reserved  to  it,  which 
conflicts  with  the  actual  exercise  of  the  power  of 
Congress  over  the  subject  of  commerce,  must  give 
way  before  the  supremacy  of  the  national  author- 
ity.   Smith  V.  Alabama,  124  U.  8.  466  (81 L.  ed.  608). 

Where  a  state  statute  invades  the  domain  of  leg- 
islation belonging  exclusively  to  Congress  it  is 
void.  Henderson  v.  New  York  City,  02  U.  8. 260  (23 
L.  ed.  548).  Soe  Slnnot  v.  Davenport,  68  U.  S.  22 
How.  227  (16  L.  ed.  248);  Blanchard  v.  The  Martha 
Washington,  1  Cliff.  478;  Be  Ah  Fong,  8  Sawy.  145. 

So  state  statutes  imposing  obstacles  or  burdens 
on  Interstate  commerce  are  in  conflict  with  the 
Constitution  of  the  United  States,  and  are  void. 
HaU  V.  De  Cuir,  85  U.  8. 488  (24  L.  ed.  548);  Welton  v. 
Missouri,  01 U.  8.  288  (^8  L.  ed.  360);  Council  BluflS 
V.  Kansas  City.  St  J.  ft  a  B.  B.  Co.  46  Iowa,  888. 

OofiifMros  includes  transportatUm  and  intercourss. 
The  term  "commerce**  Includes  everything  re- 
lating to  the  subject  of  intercommunication.  Gib- 
bons V.  Ogden,  22  U.  8. 0  Wheat  1  (6  L.  ed.  28);  Ua 
Sing  V.  Washbium,  20  Gal.  684^ 
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BMin$  y.  fi»^  Oo.  Taxing  JHH,  tupra. 

The  police  power  is  generally  said  to  extend 
to  making  regulations  promotive  of  domestic 
order,  morals,  health  and  safety. 

Hannibal  dt  8t.  J.  R.  Co,  ▼.  Husen,  95  U.  8. 
470,  471  (24  L.  ed.  580);  Thorps  y.  Rutland  A 
B.  R,  Oo,  87  Vt.  149;  Saleemtein  v.  MavU,  91 
Dl.  891. 

Transportation  is  essential  to  commerce,  or 
rather  it  is  commerce  itself,  and  every  obstacle 
to  it,  or  burden  laid  upon  it  by  legislative  au- 
thority, is  regulation.  Even  this  is  forbidden. 
Much  less  is  entire  prohibition  of  transpor- 
tation allowed. 

Hannibal  d  8t,  J,  R.  Oo.  v.  Hv9en,  96  U.  8. 
470  (24  L.  ed.  529);  Oase  of  ths  State  Freight 
Tax,  82  U.  S.  15  Wall.  !fe2  (21  L.  ed.  146); 
Ward  V.  Maryland,  79  U.  8.  12  Wall.  418  (20 
L.  ed.  449);  Wdtan  v.  Missouri,  91  U.  8.  275 
(28  L.  ed.  847);  Henderson  v.  New  York  Oity, 
92  U.  8.  259  (28  L.  ed.  548);  Ohif  Tjung  v.  Free^ 
man,  92  U.  8.  275  (28  L.  ed.  550);  State  v. 
Saunders,  19  Kan.  127;  West  Virginia  Tranep, 
Co,  V.  VoUanie  Oil  d  Goal  Co.  6  W.  Va.  882. 

Natural  gas  is  property.  Artificial  illumi- 
nating gas  IS  personal  property  and  the  sub- 
ject of  larceny. 

Corn.  V.  Shaw,  4  Allen,  808. 

Natural  gas  is  freight,  and  a  company  mining 
and  piping  it  is  in  ^e  same  position  as  a  com- 
pany manufacturing  and  tubing  iUuminating 


Carothers  t.  Philadelphia  Oo.  11  Cent.  Rep. 
48,  118  Pa.  468. 

Whenever  a  commodity  has  begun  to  move 
as  an  article  of  trade  from  one  State  to  another, 
commerce  in  that  commodity  between  the 
States  has  begun. 

The  DanidBaU,  77  U.  8.  10  Wall  557  (19 
L.  ed.  999);  Kidd  v.  Pearson,  128  U.  8.  1-25 
(82  L.  ed.  846-852). 

The  transportation  of  property  from*  one 
State  to  another  is  a  branch  of  interstate  com- 
merce. 

Hannibal  d  St.  J.  R.  Oo.  v.  Husen,  95  U.  a 
469  (24  L.  ed.  529). 

As  the  police  power  of  the  State  in  its  range 
comes  v^  near  the  field  committed  by  the 
Constitution  to  Congress,  it  is  the  duty  of  the 
courts  to  guard  vigilantly  against  any  intrusion. 

Hannibal  dSt.  J.  R.  Co.  v.  Husen,  95  U.  8. 
474  (24  L.  ed.  581X 

Elliott.  Oh.  J.,  delivered  the  opinion  of 
the  court: 

At  the  last  session  of  the  General  Assembly 
several  Acts  were  passed  upon  the  subject  of 
mining,  usinf  and  disposing  of  natural  gas. 
The  validity  of  one  of  these  Acts,  that  of  March 
9,  1889,  is  assailed  upon  the  ground  that  it  con- 
travenes the  provisions  of  the  Federal  Consti- 
tution. The  first  section  of  the  Act,  which  is 
here  the  direct  subject  of  controversy,  read  thus: 

''Section  1.  Be  it  enacted  by  the  Cieneral 


Commercial  interoourBe,  as  Interstate  oommuni- 
oation  by  telegraph,  is  a  part  of  oommeroe.  West- 
em  U.  Teleg.  Co.  v.  Texas,  106  U.  S.  400  (26  L.  ed. 
1068). 

Commeroe  refers  to  transportation  and  trafflo,  In- 
teroouise  and  navigation.  Lord  v.  Goodall  Steam- 
ship Co.  Ue  U.  8.  Sa  (»  L.  ed.  82i};  Desty,  Fed« 
Const.  881. 

Transportation  is  an  essential  element  of  oomp 
meroe,  including  transportation  of  freight  and 
posBeogers  between  the  States,  or  with  foreign 
countries.  Kssiser  v.  Illinois  Cent.  R.  Co.  18  Fed. 
Bep.  161 ;  Indiana  v.  Puilman  Palace  Car  Co.  11 
Biss.  561;  Lord  v,  Ooodall  Steamship  Co.  supra;  New 
York  V.  Compagnie  G^n^rale  Transatlantlque,  107 
U.  8. 60  (27  L.  ed.  868),  20  Blatclif .  296;  Head  Money 
Oases,  18  Fed.  Kep.  186;  Paolflo  Coast  Steamship  (3o- 
V.  California  R.  Comrs.  18  Fed.  Rep.  10;  Sweatt  v 
Boston,H.&B.R.Co.8Cllff.838;  Clarke  v.  Phila- 
delphia, W.  &  B.  B.  Co.  4  Houst.  158. 

The  transportation  of  property  is  a  constituent 
part  of  commerce,  and  a  tax  on  property  in  transit 
from  State  to  State  is  a  regulation  of  oommeroe 
and  cannot  constitutionally  be  imposed  understate 
authority.  State  v.  Carrigan,  80  N.  J.  L.  87 ;  Erl^.  B. 
Co.  V.  State,  81 N.  J.  L.  681. 

Any  regulation  of  transportation,  whether  on  the 
high  seas,  lakes,  rivers  or  railroads,  or  other  arti- 
ficial channel  of  interstate  commerce,  operates  as  a 
regulation  of  commeroe  within  the  meaning  of  the 
Constitution.  Council  BlufliB  v.  Kansas  City,  St.  J. 
*  a  B.  B.  Co.  46  Iowa,  888. 

A  corporation  engaged  in  the  removal  of  petro- 
leum is  a  transportation  company.  Columbia  Con- 
duit Co.  V.  Com.  00  Pa.  307. 

A  statute  of  a  State,  intended  to  regulate  or  to 
tax,  or  to  impose  any  other  restriction  upon  the 
trannnisslon  of  persons,  or  property  or  telegraphic 
messages  from  one  State  to  another,  is  not  within 
that  class  of  legidation  which  the  States  may  en- 
act in  the  absence  of  legislation  by  Congress;  and 
such  statutes  are  void  even  as  to  that  part  of  such 
transmission  which  may  he  within  the  State. 
6L.R  A. 


Wabash,  St.  L.  &  P.  B.  Co.  v.  Illinois,  118  U.  8.  6Br 

(80L.ed.244). 

Poliee  power  of  State^  regulation  of  occupation. 

The  police  power  of  the  State  is  the  power  to 
govern  men  and  things  within  the  limits  of  its 
dominion.  License  Cases,  46  U.  S.  6  How.  626  02  L. 
ed.  2G6). 

So  occupations  requiring  special  regulations  are 
subject  to  the  police  power.  Cincinnati  v.  Bryson, 
16  Ohio,  626 :  Nightingale's  Case,  U  Pick.  168;  White 
V.  Kent,  11  Ohio  St  660 ;  Adams  v.  Somervllle,  t 
Head,  868;  State  v.  Crawford,  Id.  400:  Bulfalo  v. 
Webster,  10  Wend.  90;  Brooklyn  v.  Breslin,  67  N.  T. 
en;  2  Desty,  Tazn.  1878. 

Police  laws,  though  they  may  disturb  the  enjoy- 
ment of  individual  rights,  are  not,  therefore,  un^ 
constitutional,    flill  v.  Thompson,  16  Jones  &  S.  48L 

The  appropriate  regulation  of  the  use  of  property 
is  not  a  "taking"  it,  within  the  meaning  of  the  Con- 
stitution. Richmond,  F.ftP.R.  Co.  v.  Richmond, 
06  U.  8.  621  (24  L.  ed.  784;. 

The  Legislature  may  prohibit  a  dangerous  busi« 
ness,  as  the  sale  of  opium,  or  may  regulate  the  sale 
of  any  commodity,  the  use  of  which  would  be  det- 
rimental to  the  morals  of  the  people.  Kirby  v. 
Pennsylvania  R.  Co.  76  Pa.  606;  People  v.  Hawley,t 
Mich.  880:  State  v.  Ah  Chew,  16  Nev.  60:  State  v.  ' 
Gurney,  87  Me.  166. 

It  has  a  right  to  adopt  a  general  regulation  in  ref- 
erence to  its  affairs  which  shall  include  imported 
goods  equally  with  those  of  domestic  origin;  but  it 
cannot  obstruct  interstate  commerce.  Smith  v. 
People,  1  Park.  Cr.  Rep.  688;  Hannibal  &  St  J.  R. 
Co.  V.  Husen,  06  U.  S.  473  (S4L.  ed.  681),  disapproving 
Yeazel  v.  Alexander,  68  IlL  264. 

All  regulations  of  trade  with  a  view  to  the  pub- 
lic interests  may  more  or  less  impair  the  value  of 
property,  but  they  do  not  come  within  the  consti- 
tutional inhibition,  unless  they  virtually  take  away 
and  destroy  those  rights  in  which  property  con- 
sists, and  the  destruction  must  be,  f  or  aU  substan- 
tial purposes,  totaL   Munn  V.  People,  60  III.  80. 
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Assembly  of  the  State  of  Indiana,  that  it  shall 
be  unlawful  for  any  person  or  personS;,  com- 
pany, corporation  or  Toluntair  association  to 
pipe  or  conduct  natural  gas  irom  any  point 
within  this  State  to  any  p<nnt  or  place  without 
this  State.  Any  person  or  persons,  company, 
corporation  or  voluntary  organization  now  or 
hereafter  incorporated  under  any  law  of  this 
or  any  other  State,  for  the  purpose  of  drilling 
and  mining  for  petroleum  or  natural  gas,  or 
otherwise  acquiring  gas  or  petroleum  wells, 
and  the  products  thereof,  and  to  furnish  the 
same  to  its  patrons,  or  to  convert  such  product 
into  gas  for  illuminating  purposes  or  fuel, 
which  shall  have  entered  upon  and  acquired  by 
deed  of  conveyance,  or  appropriated  or  con- 
demned, any  real  estate  unaer  any  law  of  this 
State,  for  the  purpose  of  laying  its  pipe  lines, 
or  for  any  other  purpose,  which  shall  permit 
any  gas  to  be  conveyed  or  carried  through  its 
pipes  to  any  place  without  this  State,  or  for  the 
purpose  of  being  used  without  this  State,  shall 
forfeit  all  right,  title  and  interest  in  and  to  all 
real  estate  so  appropriated,  conveyed  or  con- 
demned, and  the  pipes  laid  thereunder,  and  the 
same  shall  revert  to  and  become  the  property 
of  the  persons  or  corporations,  their  heirs,  suc- 
cessors or  assigns,  who  owned  the  same  at  the 
time  of  such  appropriation,  conveyance  or  con- 
demnation: provided,  that  the  provisions  of 
this  Act  shall  not  be  so  construed  as  to  prevent 
towns  or  cities  divided  by  any  of  the  boundary 
lines  of  this  State,  and  having  a  majority  of 
the  population  of  such  cities  or  towns  residing 
within  this  State,  from  bdng  supplied  with 
natural  gas."    Elliott's  Supp.  §  1876. 

On  the  21st  day  of  February,  1889,  an  Act 
was  passed  declaring  that  the  word  "  mining" 
should  be  deemed  to  include  the  sinking  of  gas 
wells,  and  that  the  incori)oration  of  companies 
and  that  the  subscriptions  of  stock  under  for- 
mer laws  are  legalized.  On  the  same  day  an 
Act  was  passed  authorizing  gas  companies  to 
extend  their  pipes  beyond  the  corporate  limits 
of  towns  and  cities.  On  the  20th  day  of  the 
same  month  the  General  Assembly  passed  an 
Act  authorizing  natural  gas  companies  to  appro- 
priate and  condenm  property.  Id.gg  1016, 1809. 

All  of  these  Acts  were  put  in  immediate  ef- 
fect by  the  proper  emergency  clause. 

The  appellee's  counsel  contend  that  the  Act 
of  Marcn  9,  1889,  is  invalid  because  it  is  inter- 
state commerce  legislation,  and  such  legislation 
must  be  exclusively  federal.  In  order  to  give 
any  force  to  this  contention,  it  is  necessary  to 
determine  at  the  outset  whether  natural  gas 
can  be  considered  an  article  of  commerce. 
With  this  preliminary  question  we  have  but 
little  difficulty.  Natural  gas  is  as  much  an 
article  of  commerce  as  iron  ore,  coal,  petroleum 
or  any  other  of  the  like  products  of  the  earth. 
It  is  a  commodity  which  may  be  transported, 
and  it  is  an  article  which  may  be  bought  and 
sold  in  the  markets  of  the  country.  Cituxng 
Gas  cfc  Min.  Co,  v.  Mwood,  114  Ind.  882, 14 
West.  Rep.  92;  Carotlien  v.  Philadelphia  Co. 
118  Pa.  488,  11  Cent.  Rep.  48;  Columbia  Conr 
duit  Co.  V.  Com.  90  Pa.  808;  Weti  Virginia 
Tramp,  Co.  v.  Volcanic  Oil  d  Coal  Co.  6  W. 
Va.  882;  The  Danid  BaU,  77  U.  S.  10  Wall 
557  [19  L.  ed.  9991;  Kidd  v.  Pearmn,  128  U. 
S.  1132  L.ed.  346]. 

The  gas  in  the  earth  may  not  be  a  commer-  i 
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cial  commodity;  but  when  brought  to  the  sim 
face,  and  placed  in  pipes  for  transportation,  it 
must  assume  that  character  as  completely  as 
coal  in  the  cars,  or  petroleum  in  the  tanks. 
We  suppose  it  clear  that  Penn^lvania  could 
not  prohibit  the  transportation  of  coal  or  petro- 
leum to  another  State,  and  there  is  no  difference 
in  principle  between  cases  where  coal  is  the 
commodity  affected  and  those  in  which  it  is 
natural  gas.  It  is  no  doubt  true  tliat  there  is 
a  point  at  which  a  natural  or  manufactured 
product  is  not  an  article  of  commerce;  but 
when  it  assumes  such  a  form  as  fits  it  for 
transportation  frum  State  to  State,  it  is,  so  far 
as  the  law  of  interstate  commerce  is  concerned, 
transformed  into  a  commercial  commodity. 
For  the  purposes  of  taxation,  an  article  of 
property  may  not  be  regarded  as  a  commercial 
commodity  until  it  has  started  on  its  way  from 
one  State *to  another;  but  property  that  may 
become  an  article  of  commerce  cannot  be  kept 
in  the  State  where  it  was  produced,  by  a  state 
law  forbidding  its  transportation.  Ooe  v.  Ehrrol^ 
116  U.  8.  617  [29  L.  ed.  716]. 

If  this  were  not  so,  then  not  only  might  coal 
or  petroleum  be  kept  within  the  State  in  which 
it  was  produced,  but  so  might  com  and  wheat, 
cotton  and  fruit,  and  lead  and  iron.  If  such 
laws  could  be  enacted  and  enforced,  a  complete 
annihilation  of  interstate  commerce  might  re- 
sult; and  it  was  to  prevent  the  poaritmity  of 
such  a  result  that  the  provision  vesting  exclu- 
sive power  in  the  federal  government  was 
written  in  the  National  Constitution.  &aie  v. 
Woodryff  8.  d  P.  Coach  Co.  114  Ind.  166,  18 
West.  Rep.  811. 

The  question  as  to  the  extent  of  the  power 
of  the  State  to  control  the  business  of  mhiing 
is  not  necessarily  involved  in  this  controversy. 
Granting,  but  not  asserting,  that  procuring 
natural  gas  from  the  earth  is  mining,  still,  the 
question  of  the  power  of  the  State  over  that 
business  is  not  so  involved  as  to  require  our 
judgment  upon  it  The  provisions  of  the 
Statute  are  so  firmly  interlocked  that  separation 
is  impossible.  Where  the  provisions  of  a  Stat 
ute  aro  so  dearlv  blended  that  a  separation 
cannot  be  effected  without  substituting  another 
law  for  that  intended  to  be  enacted,  none  can 
be  made  by  the  courts.  Griffin  y.  State,  119 
Ind.  620. 

To  authorize  the  courts  to  reject  part  and 
sustain  part  of  a  statute,  "the  two  parts  must 
be  capable  of  separation,  so  that  each  can  be 
read  by  itself.  Limitation  by  construction  is 
not  separation."  Baldwin  v.  P¥ankg,  120  U.  S. 
678  [80  L.  ed.  7661;  Virginia  Coupon  Came,  114 
U.  S.  269  [29  L.  ed.  1861;  Trade-Mark  Caees, 
100  U.  8.  82  [26  L.  ed.  650];  United  States  v. 
Beern,  92  U.  8.  214  [28  L.  ed.  668]. 

In  this  instance,  there  is  no  attempt  to  regu- 
late the  business  of  mining,  except  in  so  far  as 
that  business  may  be  connected  with  transport- 
ing natural  gas  out  of  the  State.  The  principal 
object,  and,  indeed,  it  is  not  too  much  to  say* 
the  sole  object,  of  the  Statute  is  to  prevent  per- 
sons from  conveyinff  gas  into  another  State; 
and  the  provisions  of  the  Act  as  to  the  sinking 
of  wells  is  so  bound  up  with  the  provisions  de- 
sign^ to  effect  the  principal  object  that  sepa- 
ration cannot  be  made  without  completely  de- 
stroying the  Statute,  and  substituting  anothei 
for  it,  j^  Judicial  construction. 
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The  power  to  regulate  commerce  between  the 
States  is  exclusively  in  the  Federal  Congress. 
Inaction  by  Congress  will  not  authorize  the 
:6tates  to  legislate  fn  matters  of  interstate  com- 
merce. Whatever  doubt  the  earlier  decisions 
mav  have  created,  and  certainly  there  was  for 
4i  time  much  confusion  and  conflict,  it  is  com- 
pletely removed  by  the  recent  decisions;  and 
the  law  now  is  that  all  legislation  in  regulation 
<of  commerce  between  the  States  must  be  en- 
-«tcted  by  the  National  Legislature.  Transpor- 
«ation  of  commercial  commodities  from  State 
to  State  is  interstate  commerce,  and  the  State 
Legislatures  can  neither  burden  nor  restrict  it. 
Benderaon  ▼.  New  York  City,  92  U.  S.  259  [23 
li.  ed.  5481;  Ohy  Lung  v.  Freeinan,  92  U.  8. 
^75  [23  L.  ed.  660];  Hannibal  A  8t,  J.  R,  Go. 
V.  Huaen,  95  U.  S.  470  [24  L.  ed.  6291;  Bobbins 
T.  Slieiby  Co,  Taxing  Dut.  120  U.  8.  ^9  [30  L. 
<d.  6941;  Bowman  v.  Chicago  <fe  N.  TT.  B.  Co, 
125  U.  B.  465  [31 L,  ed.  .OOf;  Western  U.  TeUg. 
Co.  V.  Atty-Oen.  of  Massachusetts,  125  U.  8. 630 
m  L.  ed.  7901;  States.  Woodruffs.  4b B.  Coach 
iJo.  supra. 

The  power  of  the  Federal  Congress  over  all 
matters  of  interstate  commerce,  broad  as  the 
modem  decisions  declare  it  to  be,  does  not  ab- 
iflolutely  exclude  state  legislation  touching  com- 
merce between  the  States.  Police  power  not 
<lelegated  to  the  general  government  resides  in 
the  States,  as  an  inherent  attribute  of  sover- 
•€ignty.  United  States  v.  Dewitt,  76  U.  S.  9 
Wall.  41  [19  L.  ed.  5931;  Slaughter- House  Cases, 
«3  U.  S.  16  Wall.  86  [21  L.  ed.  394];  United 
States  V.  Beese,  92  U.  8.  214  [23  L.  ed.  563]; 
Merlock  v.  Ailing,  98  U.  8.  99  [23  L.  ed.  8191; 
Patterson  v.  Kentucky,  97  U.  8.  501  [24  L.  ed. 
1115];  Civa  Bights  Cases,  109  U.  8.  8  [37  L.  ed. 
635]:  Smith  v.  Alabama,  124  U.  8.  465  [31  L. 
^.  506];  Nashville,  C.  &  St.  L.  B.  Co.  y.  Ala- 
^ma,  128  U.  8.  96  [32  L.  ed.  352]. 

The  States  may,  so  long  as  they  do  no  more 
than  legitimately  exercise  the  police  power, 
legislate  upon  matters  connected  with  interstate 
•commerce.  Sherlock  v.  AUing,  supra;  Mobile 
Co.  V.  KimbaU,  102  U.  S.  691  [26  L.  ed.  2381; 
Smith  V.  Alabama  and  Ncuhmlle,  C.  A  St.  L. 
B.  Co.  V.  Alabama,  supra. 

It  is  almost  impossible,  however,  in  view  of 
the  conflicting  and  confused  state  of  the  law 
.as  declared  by  the  Federal  Supreme  Court,  to 
•determine  what  that  tribunal,  with  which  rests 
the  ultimate  decision  of  the  question,  will  event- 
ually regard  as  a  legitimate  exercise  of  the  po- 
lice power  of  the  States,  since  the  doctrine  de- 
<ciared  in  the  case  of  Western  U.  Teleg.  Co.  v. 
Pendleton,  122  U.  8.  847  [80  L.  ed.  1187J,  is 
much  more  restrictive  of  the  rights  of  the 
States  than  that  asserted  in  Smith  v.  Alc^ma, 
NashpiUe,  C.  it  St.  L.  B.  Co.  v.  Alabama  .supra, 
Munn  V  Blinois,  94  U.  8. 113  [24  L.  od.77],  and 
many  earlier  cases. 

But  it  is  evident  that  the  Act  under  considera- 
tion cannot,  under  the  rule  laid  down  by  the 
•court  of  last  resort,  be  deemed  a  legislative  exer- 
•cise  of  the  police  power.  The  Act  does  not  as- 
fiume  to  provide  for  the  safety,  health  or  comfort 
of  the  citizens:  but  its  object  is  to  prevent  the 
linking  of  gas  wells,and  the  laying  of  pipe  lines, 
by  persons  who  desire  to  convey  gas  out  of  the 
£tate.  It  is  not  a  regulation  of  the  mode  of  pro- 
<;uring,  transporting  or  using  natural  gas  de- 
signed to  secure  the  health,  safety  or  comfort  of 
«  L.  R.  A, 


the  citizens  of  Indiana.  Neither  in  the  title  nor 
in  the  body  of  the  Act  is  it  professed  to  be  the 
legislative  purpose  to  regulate  the  mode  of  pro- 
curing, transporting  or  using  natural  gas.  From 
beginning  to  end  the  purpose  is  plainly  and  un- 
mistakably manifesteid;  and  that  purpose  is  to 
prohibit  the  transportation  of  natural  gas  be- 
yond the  limits  of  the  State.  The  Act  is  in  ef- 
fect, as  it  is  in  words,  a  le^lative  prohibition 
directed  solely  against  a  designated  class  of  per- 
sons. It  is  not  the  mode  of  transportation 
against  which  prohibition  is  directed,  but  the 
persons  who  enga^  in  the  business.  Plainly, 
too  plainly  for  denial,  the  object  of  the  Statute 
is  to  keep' natural  gas  within  our  borders.  Its 
object  is  not  to  protect  our  citizens  from  injury 
from  the  mode  of  procuring  and  transporting  gas 
adopted  by  those  who  engage  in  the  business  of 
procuring  or  transporting  it.  The  Act  can  not  be 
taken  out  of  the  operation  of  the  federal  decis- 
ions upon  the  theory  that  it  is  a  valid  exercise 
of  the  police  power  resident  In  every  sovereign 
State,  for  the  theory  is  without  foundation. 

The  right  of  eminent  domain  resides  in  every 
State,  as  one  of  the  ^at  elements  of  sovereign- 
ty. It  was  at  one  time  held  by  the  Supreme 
Court  of  the  United  States  that  the  general 
government  could  not  exercise  the  right  within 
the  territorial  limits  of  a  State.  Pollard  v. 
Hagan,  44  U.  8. 3  How.  212-223  [il  L.  ed.  565]. 
But  this  doctrine  was  denied  in  Kohl  v.  United 
States,  91  U.  8.  367  [23  L.  ed.  449]. 

Whether  the  right  of  a  State  is  or  is  not  ex- 
clusive, or  bow  far  that  of  the  general  govern- 
ment extends,  is,  however,  not  material  here; 
for  there  can  be  no  doubt  that  the  right  dwells 
in  the  State.  But  whether  the  State  can,  by 
the  exercise  of  this  right,  or  by  the  denial  of  it, 
interfere  with  interstate  commerce,  is  a  ques- 
tion of  no  little  difficulty  and  importance. 
Happily,  we  are  spared  the  delicate  and  diffi- 
cult task  of  determining  whether  a  State  can 
delegate  the  right  of  eminent  domain  to  persons 
who  confine  their  business  exclusively  within 
the  territorial  limits  of  the  State,  and  deny  it 
to  those  engaged  in  a  business  extending  from 
State  to  State.  The  language  of  the  Act  for- 
bids the  conclusion,  which  counsel  seek  to  es- 
tablish, that  the  Le^slature  meant  to  do  no 
more  than  deny  the  right  of  eminent  domain  to 
persons  desiring  to  transport  natural  gas  from 
Indiana.  The  language  of  the  section  we  have 
quoted  leaves  no  room  for  construction;  for, 
beyond  controversy,  its  meaning  is  that  no  per- 
son shall  be  permitted  to  transport  natural  gas 
to  another  State.  But,  if  there  were  doubt,  it 
is  entirely  banished  by  other  parts  of  the  Act. 
In  the  title  is  written:  "An  Act  to  Prohibit 
any  Person,  Firm  or  Corporation,  Company 
or  Voluntaiy  Association,  Organized  under  the 
Laws  of  this  State,  or  any  Other  States,  from 
Piping,  or  Otherwise  Conveying,  from  any 
Point  or  Pointa  in  this  State,  to  any  Point  or 
Points  without  the  State  of  Indiana,  anjr  Nat- 
ural Gas  or  Petroleum."  The  third  section  of 
the  Act  prescribes  a  penalty  for  a  violation  of 
its  provisions;  and  the  provisions  of  this  section 
apply  to  persons  who  acquire  rights  by  pur- 
chase as  well  as  those  who  secure  rights  by 
condemnation.  The  provisions  of  the  Act  are 
therefore  firmly  interlaced.  There  is  a  com- 
plete and  indivisible  unity.  The  unification  is 
so  thorough  that  no  separation  can  be  effected; 
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and  Dotbing  remains  but  to  read  the  Act  aa  an 
entirety,  and  as  it  is  written.  Taking  the  Act 
as  it  is  written,  tbe  only  possible  conclusion  is 
that  it  was  meant  to  prohibit  tbe  transportation 
of  natural  gas  from  tbe  State  by  any  person, 
natural  or  artificial,  no  matter  whether,  the  right 
V)  tbe  gas  and  its  transportation  is  acquired  by 
contract  or  by  condemnation. 

We  are  not  unmindful  of  the  rule  that  6ta^ 
ates  upon  tbe  same  subject  should  be  construed 
together,  and  we  have  given  all  the  statutes  re- 
lating to  natural  gas  careful  study.  The  only 
conclusion  which  can  be  maintamed  is,  as  an 
investigation  has  convinced  us,  that  the  Act 
under  immediate  mention  is  not  affected  by  any 
of  the  other  Acts;  for  it  is  complete  in  itself, 
and  has  a  clearly  defined  purpose,  and  that 
purpose  is  to  prohibit  gas  from  being  trans- 
ported out  of  the  Stats. 

It  is  not  possible  to  sustain  the  Act,  as  coun- 
sel endeaTor  to  do,  upon  the  principle  that  tbe 
States  may  impose  restrictions  on  foreign  cor- 
porations. We  have  more  than  once  enforced 
the  rule  that  the  Legislature  may  regulate  or 
restrict  the  business  of  foreign  corporations 
within  this  State.  Phenix  Ins.  Oo,  v.  Burdett, 
112  Ind.  204.  11  West.  Rep.  230;  Ins.  Co.  of 
Jfarth  America  y.  Brim,  111  Ind.  281,  9  West. 
Rep.  880;  State  v.  Ins.  Oo.  of  North  America, 
116  Ind.  267, 16  West  Rep.  93;  Blackmer  v. 
Bmfol  Int.  Oo.  116  Ind.  291, 15  West.  Rep.  807. 

But  we  have  not  adjudged  that  the  rule  can 
be  applied  where  it  operates  upon  matters  of 
interstate  commerce,  nor  can  we  do  so  without 
coming  in  direct  conflict  with  the  law,  as  de- 
clared oy  the  court  invested  with  exclusive  ap- 
pellate Jurisdiction  of  such  ouestions.  The  de- 
cisions of  that  court  utterlv  demolish  the  theory 
of  counsel,  that  under  the  power  to  restrict 
foreign  corporations  may  be  placed  the  right 
to  legislate  in  matters  respecting  the  commerce 
between  the  States. .  Those  decisions  are  abso- 
lutely conclusive. 

There  may  be,  and  doubtless  there  are,  ob- 
jections to  the  Act  not  argued  by  counsel  nor 
discussed  bv  us.  One  objection  occurs  to  us 
which  we  believe  it  proper  to  notice.  That 
objection  is  this:  It  is  not  in  the  power  of  the 
Legislature  to  prevent  one  citizen  from  buying 
or  another  from  selling  property.  The  rights 
of  property  are  not  subject  to  such  absolute 
legislative  control.  It  is  unnecessary  to  deter- 
mine to  what  limitations  the  general  rule  we 
have  stated  is  subject,  for  it  is  enough  to  assert 
the  general  rule,  and  affirm  that  it  applies  to 
such  property  as  natural  gas,  petroleum  and 
coal.  We  can  find  no  tenable  ground  upon 
which  the  Act  can  be  sustained,  and  we  are 
compelled  to  adjudge  it  invalid. 

Judgment  qfflrmea. 


James  TAYLOR,  Appt.^ 
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1*  A  mmstor  meohaale   In   a  machiiie 
shop*  lubTiaf^  entire  control  of  the  shop 


and  all  the  work  and  emplo jte  therein,  and  hav» 
tag  full  authority  to  employ  and  djaoharge  work» 
men  and  to  select  and  change  machinery,  whos^ 
duty  in  fact  is  to  manage  a  distinct  depturtmeot 
of  the  master*s  business,  and  who  does  not  work 
In  the  shop  with  the  machinists  as  a  foreman  ordl* 
narily  does,  is  not  the  fellow  servant  of  a  ma- 
chinist employed  in  the  shop  within  the  rule- 
whioh  relieves  the  master  from  Uahttlty  for  in* 
Juries  resulting  from  the  negligence  ot  fellow 
servants. 
8.  An  emploje.  In  enterlnff  the  aerrlee*. 
does  not  aaeome  a  risk  created  by  the  neg^ 
llgent  act  of  the  master's  representative  In  mak-> 
ing  unsafe  work  which  he  spedflcally  orders  the- 
employ^  to  perform,  although  the  work  to  which 
the  specific  order  applies  Is  within  the  general 
scope  of  the  employ6*s  service. 

(November  21, 1880.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Superior  Cfourt  for  Vanderburgh  County 
sustainmg  a  demurrer  to  the  complaint  in  an 
action  to  recover  damafl;e8  for  personal  injuries- 
alleged  to  have  resulted  from  defendant's  neg- 
ligence.   Becened. 

The  opinion  sufficiently  states  tbe  case. 

Meeere.  Brownlee  ft  €hidfl:el»  for  appel- 
lant: 

The  complaint  alleges  that  the  master  me- 
chanic had  the  entire  control  and  management 
of  appellee's  shops,  engines,  machinery  and  the 
selection  and  changing  thereof,  and  of  appel- 
lee's employes;  so  that  in  the  performance  ox  hia 
duties  as  master  mechanic  there  certainly  can 
be  no  question  but  that  his  acts  were  the  act» 
of  the  master. 

See  Ohio  db  M.  R.  Oo.  t.  OoOam,  78  Ind. 
261;  Krueger  v.  LouiniUe,  N.  A.  d  0.  B.  Oo. 
9  West.  Rep.  247,  111  Ind.  61;  2Thomp.  Ncg. 
p.  1083;  2  Rorer,  Railroads,  p.  882;  Wood,. 
Mast,  and  Serv.  %  486,  p.  852,  g  450.  p.  887-,. 
Ford  T.  Fitehhurg  B.  Oo.  110  Mass.  240;  Oap- 
per  v.  LouisviUe,  B.  <t  8t.  L.  B,  Oo.  I  West 
Rep.  287,  108  Ind.  805.  807. 

When  the  master,  or  one  placed  by  him  la 
charge  of  men  engaged  in  his  service,  person- 
ally assists  or  inte^eres  in  the  labor  being  per- 
formed under  his  direction  and  control,  ana  is, 
while  performing  such  labor,  or  interfering- 
with  its  performance,  guilty  of  negligence  re- 
sulting in  an  injury  to  one  employed  in  suclk 
service,  there  is  no  sound  principle  of  law  that 
will  excuse  or  exonerate  the  master  from  lia- 
bility. 

BereaSUme  Co.  t.  Kraft,  81  Ohio  St  287. 291;. 
Ormandy.  Holland,  El.  Bl.  &  El.  102;  Shearm. 
&  Redf.  Neg.  §  89;  Wharton,  Neg.  §  205. 

Meean.  John  E.  Iflflehart  and  Edwi» 
Taylor,  for  appellee: 

When  it  is  charged  that  the  master  mechanic 
pulled  the  equalizer  out  of  place,  or  interfered 
hi  such  a  way,  by  moving  it  out  of  its  place.  as> 
to  cause  it  to  fall,  there  is  and  can  be  but  one 
conclusion,  and  that  is,  that  the  master  me- 
chanic, for  the  time  being,  ceased  to  be  fore- 
man or  representative  of  the  master,  and  en- 
gaged in  the  work  of  a  common  servant,  there- 


NocB.— Duty  of  tervant  to  use  measonaMe  oars. 
Where  tbe  employment  sought  and  accepted  is  a 
danfirerous  one,  it  is  the  duty  of  the  servant  to  exer- 
cise luasooable  and  ordinary  care  to  avolil  mjury; 
8L.aA. 


I  and  if  the  employment  is  a  hasardous  service,  he  1» 
I  required  to  use  very  irreat  precautions  to  avoid 
danger.   Union  Pao.  R.  Go.  v.  Bstes,  87  Kan.  715. 
I    It  is  the  duty  of  a  servant  to  use  reasonable  care 


Soe  also  12  L.  11.  A.  297;   13  L.  R.   A.  Sll 
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l)j  beooming  a  oo-employ6»  for  whose  negli- 
gence there  can  be  no  recovery. 

See  Wood,  Mast  and  Serv.  pp.  807, 809,  847- 
849. 

If  there  is  a  natural  or  necessary  connection 
between  the  different  chisses  of  service,  such  as 
necessarily  brings  the  servants  into  contact 
with  each  other  in  the  prosecution  of  their 
work,  they  are  oo-servants,  however  dissimilar 
their  occupation  may  be. 

Wood,  Mast,  and  Serv.  851,  884;  Wigmore  v. 
Jay,  6  £h[ch.  854;  Chicago  dt  A.  B.  Co.  v.  May, 
108  IlL  298, 299, 15  Am.  <&  Eng.  R.  R.  Cas.  828, 
824;  Moore  v.  Wabas/i,  St.  L.  AP,ILCo,^  Mo. 
598.  596,  21  Am.  &  En?.  R.  R.  Gas.  509,  511, 
Oritfpin  v.  Babbitt,  81 1^.  Y.  516;  Neubauer  v. 
New  Y&rk,  L.  E,  A  W.  B.  Co,  3  Cent.  Rep.  66, 
101  N.  Y.  607;  LougMin  v.  State,  7  Cent.  Rep. 
70, 105  N.  Y.  159;  MeCo$ker  v.  Long  Island  B. 
Co.  84  N.  Y.  77;  Albro  v.  Agawam  Canal  Co. 
6  Cush.  75;  Drinkout  v.  Eagle  Mach.  Worke, 
90  Ind.  428;  Indianapolis  A  St.  L.  B.  Co.  v. 
Johnson^  102  Ind.  852;  Indiana  Cofr  Co.  v. 
Parker,  100  Ind.  181;  Capper  v.  Louisville,  E. 
d:  St.  L,  B.  Co.  1  West.  Rep.  287, 108  Ind.  305; 
Pittsburgh,  C.  d  St.L.  B.  Co.  v.  Adams,  3  West. 
Rep.  887,  105  Ind.  151;  Lake SOwreAM.  8.  B. 
Co.  V.  Sbapak,  6  West.  Rep.  244,  108  Ind.  4; 
Brazil  <t  0.  Coal  Co.  v.  Ckiin,  98  Ind.  282;  Co- 
lumbus d  I.  C.  B.  Co.  V.  Arnold,  81  Ind.  174; 
Indiana,  B.  A  TT.  B,  Co.  v.  BaiUy,  8  West. 
Rep.  516,  110  Ind.  75. 

Elliottt  Ch.  J,f  delivered  the  opinion  of  the 
court: 

The  appellant  was  a  machinist  in  the  service 
of  the  appellee,  engaged  in  work  in  its  shops  in 
the  City  of  Evansville,  under  the  control  of  its 
master  mechanic,  John  Torrence.    The  master 


mechanic  had  the  entire  control  of  the  shop,  of 
all  the  employ^  therein,  and  of  all  work.  He 
had  full  authority  to  employ  and  discharge  the 
machinists  and  workmen,  and  he  had  author- 
itv  to  select  and  to  change  machinery.  On  the 
21st  day  of  April,  1884,  the  appellee  desired  to 
insiiect  the  head  of  the  equalizer  on  one  of  its- 
locomotives  for  the  purpose  of  ascertaining 
whether  the  key  could  be  changed,  and  its  mas* 
ter  mechanic  ordered  the  appellant  to  discon- 
nect the  eoualizer,  and  remove  it  from  ita 
place,  in  order  to  enable  the  master  mechanic 
to  examine  it.  While  the  appellant  was  en- 
gaged in  the  work  of  removing  the  key  of  the^ 
e|q[ualizer,  under  the  master  mechanic's  direc- 
tion, the  equalizer  was  negligently  pulled  out 
of  its  place  by  the  master  mechanic,  and  it  fell 
upon  the  appellant,  and  very  severely  injured 
him.  The  equalizer  was  a  piece  of  iroof 
weighing  200  pounds,  and  it  was  caused  to  fall 
upon  the  appellant  by  the  negligence  of  the 
master  mechanic,  and  without  any  fault  on  the- 
appellant's  part. 

It  \B  established  law  in  this  jurisdiction  that 
the  common  master  is  not  responsible  to  an 
employ^  for  an  injury  caused  by  the  negligence- 
of  a  oo-employ6.  From  this  rule,  so  Ions  set- 
tled, we  cannot  depart  Indiana,  B.  d  W.  B. 
Co.  V.  Dailey,  110  Ind.  75,  8  West.  Rep.  516; 
Capper  v.  LouistfiUe,  E.  dSt.  L.  B.Co.  108  Ind. 
805,  1  West.  Rep.  287;  Indiana  Oar  Co.  v. 
Parker,  100  Ind.  181;  Bogard  v.  Louisville,  E. 
db  St.  L.  B.  Co.  Id.  491;  Atlas  Engine  Work^ 
V.  Bandall,  Id.  298. 

It  is  also  settled  that  the  fact  that  the  one  em- 
ploy 6  is  the  superior  of  the  other  makes  no  dif- 
ference, for  the  question  is  not  one  of  rank. 
The  question  is.  Were  they  fellow-servants?  If 
they  were,  there  can  be  no  recovery  against  the 


to  Inform  himself  in  respect  to  the  hazards  to  which 
he  may  be  exposed;  but  he  is  not  under  the  same 
obligation  as  a  master  to  know  the  nature  and  ex- 
tent of  the  risks,  unless  they  are  patent.  McDonald 
V.  Chicago,  Bt  P.  M.  *  O.  E.  Co.  (Minn.)  48  N.  W. 
Bep.880. 

The  risks  which  a  servant  assumes  on  entering 
employment  include  the  careless  acts  of  his  fellow 
servants,  although  the  acts  could  not  have  been 
reasonably  foreseen.    Brodeur  v.  Valley  FaUs  Co. 

16  B.  I. ,  17  Atl.  Rep.  64.    Mlon.  Gk>n.  Laws  1887, 

chap.  IS.  making  railroad  companies  liable  to  an 
employ^  for  injuries  caused  by  the  negligence  of  a 
oo-employ6,  applies  only  to  those  employes  engaged 
In  operating  the  railroads,  and  so  exposed  to  the 
peculiar  dangers  attending  that  business.  Lavallee 
V.  St  Paul  M.  ft  M.  B.  Co.  40  Minn.  'm. 

An  established  usage  on  the  part  of  engineers  of 
a  railroad,  known  and  acquiesced  in  by  superior 
offlcera,  to  allow  firemen  to  make  short  moves  while 
the  engineer  is  not  on  the  engine,  but  near  enough 
to  give  directions,  is  sufficient  to  relieve  an  engi- 
neer from  the  charge  of  contributory  negligence 
In  following  such  custom,  although  a  rule  of  the 
road  provides  that  engineers  must  not  permit  fire- 
men to  operate  the  engines  except  when  themselves 
present  upon  them.  Barry  v.  Hannibal  &  St.  J.  B. 
Co.  98  Maes. 

'  JBmplovi  doeenot  aseumeritkofneatloeneeofmastei^ 
representative. 

To  relieve  a  prindpca  from  responsibility  for 
negligence  of  a  contractor,  the  latter  must  have 
full  control  of  the  work.  Washington  Natural  Gas 
Co.  V.  WiUdDson  (Pa.)  1  Cent.  Bep.  887. 

An  employer,  not  interfering  with  or  directing  the 
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work,  but  contracting  wfth  others  to  do  it,  is  not 
responsible  for  wrongful  acts  or  negligence  of  the- 
contractor,  if  the  work  to  be  done  is  lawfuL  £d- 
mundson  v.  Pittsburgh,  McK.  &  Y.  B.  Co.  1  Cent.. 
Bep.  868,  m  Pa.  816;  State  v.  Smith,  2  New  Eng.  Bep. 
440, 78  Me.  280. 

AsJdlled  mechanic,  alleging  negligence  of  th^ 
master  in  not  having  a  movable  table  or  platfona 
connected  with  a  circular  saw  properly  secured  ia 
place,  is  chargeable  with  contributory  negligence 
if  he,  knowing  that  the  table  was  moyable,  paid  no 
attention  to  the  mode  in  which  the  same  was  s^ 
cured.    Bioheler  v.  Hanggl,  40  Minn.  868. 

The  duty  of  the  master  to  see  to  it  that  the  ma> 
chinery  furnished  for  the. use  of  his  servants  ia 
reasonably  safe  does  not  extend  so  far  as  to  require 
him  to  attend  to  the  proper  regulation  of  those- 
parts  which  necessarily  have  to  be  adjusted  In  th» 
•onrse  of  the  use  and  with  regard  to  the  particular 
work  to  be  done,  and  the  adjiistment  of  which  i» 
incident  to  the  ordinary  use  of  the  machine.  Ibid» 
See  Hunter  v.  N.  Y.  O.  &  W.  B.  Co.  ante^  p.  246. 

An  employ^  becomes  a  vice-principal  as  respects- 
other  employes  only  when  he  is  Intrusted  with  the- 
perf  ormance  of  some  absolute  and  personal  duty  of 
the  master  himself  •  Undvall  v.Woods  (Minn.)  4  L. 
B.  A.  794,  note. 

To  hold  an  employer  liable  for  injury  to  an  em^ 
p)oy6,  resulting  from  negligence  of  a  superior  em- 
ploy6  in  control  of  the  work,  the  pfurty  must  hav» 
such  control  that  the  court  may  Justly  say  that  he 
is  a  ylce-prlncii>aL  Muhlman  v.  Union  Pac  B.  Co. 
2L. B.  A.  192, note, 87 Fed.  Bep.  188. 

As  to  assuming  risks  of  employment,  seePidoock 
y.  Union  Paa  B.  Co.  (Utah)  1 L.  B.  A.  181,  note.  Se» 
Hunter  v.  N.  Y.  O.  ft  W.  B.  Co.  ante,  p.  24A. 
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master,  for  injuries  caused  by  the  negligence  of 
■the  co-employ6.  Drinkaut  v,  EagU  Maeh. 
Work»,  90  Ind.  423;  BrazU  <fc  0,  Coal  Oo.  T. 
Cain,  98  Ind.  282;  Indiana  Car  Co.  y.  Parker, 
^vpra;  Pittsburgh,  C.  d8t.L.B,  Co,  v.  Adams, 
105  Ind.  151,  3  West.  Rep.  887;  McCosker  v. 
Long  Island  B.  Co.  84  N.  Y.  77;  Crispin  v. 
Babbitt,  81  N.  Y.  516;  Moore  v.  Wabath,  St.  L. 
4kP.  B.  Go.  85  Mo.  588.  21  Am.  <&  £ng.  R.  R. 
Oas.  509. 

If  Torrence  was  acting  in  the  capacity  of  a 
•co-employ6  at  the  time  bis  negb'gence  caused 
the  appellant's  injury,  this  action  cannot  be 
maintamed,  althouga  he  was  the  appellant's 
superior,  and  had  the  riffht  to  retain  or  dis- 
-charge  him.  An  agent  of  high  rank  may  be, 
at  the  time  an  act  is  done,  the  fellow  servant  of 
another  employ^,  occupying  a  subordinate  posi- 
tion. Busse^  V.  Coger,  112  N.  Y.  614,  8  L.  R 
A.  559. 

If,  for  instance,  the  general  superintendent 
should  take  hold  of  one  end  of  an  iron  rail  to 
assist  an  employ^  of  the  company  in  loading  it 
-on  the  car,  he  would  be,  as  to  that  single  act,  a 
fellow  employ^,  although  as  to  other  acts  he 
might  be  the  representative  of  the  master. 
Where,  however,  the  agent  whose  negligence 
-caused  the  injury  is  at  the  time  in  the  master's 
place,  then  he  is  not  a  co-empIoy6,  but  a  repre- 
sentative of  the  employer.  His  breach  of  duty 
is  then  the  employer's  wrong,  for  in  such  cases 
the  act  of  the  representative  is  the  act  of  the 
principal.  By  whatever  name  the  position 
which  the  agent  occupies  may  be  called,  he  is 
the  representative  of  the  master,  if  his  duties 
are  those  of  the  master;  but,  if  his  duties  are 
not  those  of  the  master,  then  he  is  no  more  than 
a  fellow-employ6  with  those  engaged  in  the 
common  service,  no  matter  what  may  be  his 
nominal  rank.  Indiana  Car  Oo.  v.  Parker,  su- 
pra; Pennsylvania  Oo.  v.  Whitcomb,  111  Ind. 
212. 9  West.  Rep.  823;  Krueger  ▼.  Louisville,  N. 
A.  <&  a  B.  Oo.  Ill  Ind.  51,  9  West.  Rep.  247; 
Indianapolis  A  8t,  L.  B.  Co.  v.  Watson,  114 
Ind.  20, 12  West.  Rep.  285,  and  18  West.  Rep. 
45£:2;  Louisville,  N.  A.  A  C.  B.  Go.  v.  Sandford, 
117  Ind.  265;  Cincinnati,  I.  8t.  L,dC.  A  Co. 
V.  Lang,  118  Ind.  579;  FranUin  v.  Winona  dk 
St.  P.  B.  Co.  87  Minn.  409;  Anderson  v.  Ben- 
nett, 16  Or.  515;  Atchistm,  T.  db  8.  F.  B.  Co. 
T.  McKee,  87  Kan.  592;  Ounter  v.  Gh-aniteviUe 
Mfa.  Co.  18  8.  C.  262. 

Our  judgment  is  that,  at  the  time  the  appel- 
lant was  injured,  Torrence,  the  master  me- 
chanic, was  performing  the  master's  duty,  and 
not  merely  the  duty  of  a  fellow  servant.  He 
was  in  control  of  the  shop  where  the  appellant 
was  working.  He  was  tne  only  representative 
of  the  master  at  that  place.  Men,  machinery 
and  work  were  under  his  control.  He  gave  the 
•orders  which  it  was  the  duty  of  those  under  him 
to  obey,  and  he  alone  could  give  orders  as  the 
masters  representative.  He  gave  the  specific 
order  under  which  the  appellant  acted.  He 
'did  not  join  the  appellant  as  a  fellow  servant  in 
•doing  the  work,  but  he  commanded  it  to  be 
<ione.  He  was  in  the  position  of  one  exercising 
authority,  and  not  in  that  of  one  engaged,  in 
•common  with  another,  in  the  same  line  of  serv- 
ice. The  obligation  to  make  safe  the  working- 
place  and  the  materials  with  which  the  work  is 
<ione  rests  on  the  master,  and  he  cannot  escape 
it  by  delegating  his  authority  to  an  agent  It 
^  L.  R.  A. 


is  also  the  master's  duty  to  do  no  ne{;ligent  act 
that  will  augment  the  dangers  of  ue  service. 
In  this  instance  Torrence  was  doing  what  the 
master  usually  and  properly  does  when  present 
in  person,  for  he  was  commanding,  and  direct- 
ing the  execution  of  what  he  had  commanded. 
By  his  own  act  he  made  it  unsafe  to  do  what  ha 
had  commanded  should  be  done.  Acts  of  the 
master  were  therefore  done  by  one  having  au- 
thority  to  perform  them,  and  the  breach  of  duty 
was  that  of  one  who  stood  in  the  master's  place. 
It  is  not  easy  to  c«)nceiye  how  it  can  be  Justly 
asserted  that  one  who  commands  an  act  to  be 
done,  and  who  possesses  the  authority  to  com- 
mand and  enforce  obedieuce  from  all  servanta 
employed  in  a  distinct  department,  by  virtue  of 
the  power  delegated  to  him  by  the  master,  is  no 
more  than  a  fellow  servant;  lor,  in  the  absence 
of  the  master,  the  command,  if  entitled  to  obe- 
dience, must  be  that  of  the  master,  conveyed 
through  the  medium  of  an  agent.  Nor  can  it 
be  held,  without  infringing  the  principles  of 
natural  Justice,  that,  if  he  who  is  authorized  to 
give  the  conmiand  makes  its  execution  unsafe, 
uie  employ^  whose  duty  it  is  to  obey  has  no 
remedy  for  an  injuxy  received  while  doing 
what  he  was  commanded  to  do.  Nor  do  the 
better  reasoned  authorities  Justify  such  a  con- 
clusion. The  decisions  are  conflicting,  it  is 
true,  but  the  decided  weight  of  authority  is 
that,  where  the  act  is  such  as  the  master  should 
perform,  he  is  liable,  no  matter  by  whom  the 
duty  is  performed.  "As  to  such  acts,"  said  the 
court  in  Flike  v.  Bosion  d  A.  R  Go.  58  N.  Y. 
553,  "  the  agent  occupies  the  place  of  the  cor- 
poration, and  the  latter  should  be  deemed 
present,  and  consequently  liable  for  the  manner 
m  which  they  are  performed." 

In  this  instance  Torrence  was  not  a  fellow 
servant  while  engaged  in  commanding  work  to 
be  done,  and  directing  the  execution  of  the 
command,  although  if  It  had  appeared  that  he 
was  engaged  with  the  appellant  in  doing  the 
work,  within  the  line  of  tlie  latter's  services,  it 
might  perhaps  be  otherwise.  *'  The  true  test,** 
said  the  court  in  Qunter  v.  QraniteoilU  Mfg, 
Co.  supra,  **  is  whether  the  person  in  question 
is  employed  to  do  any  of  the  duties  of  the 
master.  If  so,  then  he  cannot  be  regarded  as  a 
fellow  servant,  .  .  .  but  is  the  representative 
of  the  master,  and  any  negligence  on  his  part  in 
the  performance  of  the  duty  of  the  master,  thus 
delegated  to  him,  must  be  regarded  as  the  neg- 
ligence of  the  master." 

The  rule  thus  stated  goes  further  than  we  are 
required  to  do  in  this  instance;  for  we  need  go 
no  further  than  to  hold  that  while  engaged  in 
ordering  the  work  to  be  done,  and  in  supervis- 
ing its  performance,  the  master  mechanic  rep- 
resentea  his  principal.  If,  however,  it  had  ap- 
peared that  the  master  mechanic  was  not  the 
person  in  charge  of  the  men,  and  the  shop  and 
its  equipments,  but  was,  although  a  superior 
agent,  engaged  in  doing  the  same  general  work 
as  that  for  which  the  appellant  was  employed, 
it  would  be  different  Ab  the  facts  appear  in 
the  record,  the  master  had  invested  the  master 
mechanic  with  full  authority  over  the  appellant 
and  all  others  employed  in  the  shop  under  his 
control,  thus  bringing  the  case  within  the  de- 
cision in  the  case  of  Atlas  Engine  Works  y. 
Bandall,  100  Ind.  298,  where  it  was  said:  "  If 
the  agent  or  servant  upon  whom  the  power  to 
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command  is  giTen  exercises  the  power,  and  fails 
to  discbarge  the  obligation,  to  the  hurt  of  the 
servant,  wlio  is  without  fault,  the  failure  is  that 
of  the  master,  and  be  must  respond." 

In  the  case  now  at  our  bar,  the  agent  who  bad 
the  power  to  command,  and  who  exercised  it, 
himself  violated  the  duty  which  rested  upon 
him  as  the  representative  of  his  principal,  and 
by  his  own  act  of  negligence  brought  injurr 
upon  the  employe  enga^  in  doing  the  work 
he  was  ordered  to  do.  Although  the  case  of 
BdwHn$  V.  Johnson,  105  Ind.  29,  2  West.  Rep. 
^0,  belongs  to  a  somewhat  different  class  from 
the  one  to  which  this  class  belongs,  still  what 
is  there  said  as  to  the  right  of  an  employ^  to 
obey  the  directions  of  a  superior  is  applicable 
here,  and  strongly  tends  to  support  our  conclu- 
sion. What  we  have  said  of  Hawkins  v.  John- 
son applies  also  to  the  case  of  Bogsrs  v.  Overton, 
SI  Ind.  410. 

Many  of  the  cases  go  much  further  than  we 
^o  here,  for  they  assert  that  an  employ^  is  jus- 
tified in  obeying  the  orders  of  one  who  has  a 
right  to  command,  unless  the  danger  of  obedi- 
ence is  so  apparent  that  a  reasonably  prudent 
man  would  not  assume  the  risk.  Athens  v. 
Eannibai  A  8t,  J.  R'  Go,  96  Mo.  207;  Evhn  v. 
Missoun  Pac,  B,  Go.  92  Mo.  443,  10  West  Rep. 
405;  Keegan  v.  Kavanaugh,  62  Mo.  230. 

Whether  these  decisions  go  beyond  the'true 
line  or  not  we  neither  inquire  nor  decide,  but 
we  do  affirm  that  the  reasoning,  in  so  far  as  it 
covers  and  is  limited  to  a  case  such  as  this,  is 
unanswerable;  for  here  the  master  mechanic 
had  the  right  to  command,  and  he  was  the  only 
person  in  the  shop  who  could  rightfully  com- 
mand, the  employes  serving  under  him.  The 
duty  of  the  master  mechanic,  as  it  appears  from 
the  complaint,  was  to  order  what  should  be 
done;  and  this,  it  has  been  well  decided,  is  in- 
trinsically the  master's  act,  and  not  that  of  a 
mere  fellow  servant.  Theleman  v.  MoeUer,  73 
Iowa,  108;  BranuY,  Ghicago,  R,LdbP,  B,  Co, 
58  Iowa,  595. 

We  do  not  affirm  that  an  employ§,  with  au- 
thority to  command,  may  not  be  a  fellow  serv- 
ant. On  the  contrary,  we  hold  that  one 
having  authority  to  command  may  still  be  a 
fellow  servant;  but  we  hold,  also,  that  where 
the  position  is  such  as  to  invest  the  em  ploy  6 
with  sole  charge  of  a  branch  or  department  of 
the  employer's  business,  the  employe,  as  to  Hiat 
branch  or  de|)artment,  may  be  deemed  a  vice- 
principal,  whife  engaged  in  giving  orders  or  di- 
recting their  execution.  Chicago  <t  A,  B,  Go, 
V,  Hayt,  122  III  869,  9  West  Rep.  786; 
Wabath,  8t.  L,  d  P.  B.  Co,  v.  Hawk,  121  111. 
259, 10  West  Rep.  187. 

"  Where,"  it  is  said  in  a  well-considered  case, 
*'  a  master  places  the  entire  charge  of  his  busi- 
ness, or  a  distinct  department  of  it,  in  the  hands 
of  an  agent,  exerdsing  no  discretion  and  no 
oversight  of  his  own,  it  is  manifest  that  the 
neg:]ect  of  the  agent  of  ordinal^  care,  in  sup! 
plying  and  maintaining  suitable  instrumental- 
ities for  the  work  required  to  be  done,  is  a 
breach  of  duty  for  which  the  master  should  be 
held  liable."  Cooper  v.  PitUHmrgh,  0.d8t,L. 
B,  Co.  24  W.  Va.  37. 

Substantially  the  same  statement  of  the  rule 
Is  made  in  MuUan  v.  Philadelphia  A  8,  M. 
BUamahip  Co,  78  Pa.  25.  This  rule  applies  to 
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the  case  made  by  the  complaint  l)efore  us,  and 
it  is  that  case,  and  that  aloue,  to  which  our  dis- 
cussion is  directed,  and  to  which  our  conclu- 
sions apply.  If  it  appeared  that  the  master 
mechanic  worked  with  the  machinists  in  the 
shop  )Et8  a  foreman  or  a  like  agent  ordinarily 
does,  we  should  have  a  different  case.  This, 
however,  does  not  appear;  for,  on  the  contrary, 
it  does  appear  that  the  master  mechanic  was 
invested  with  sole  control  of  the  shop,  and  that 
his  duties  were  not  those  of  a  mere  workman, 
but  those  of  one  whose  duty  it  was  to  manage 
a  distinct  department,  and  to  give  orders  to  tfie 
machinists  and  other  emplov£  as  to  the  duties 
they  should  perform.  We  cannot  further 
comment  upon  the  decisions  on  this  branch  of 
the  case  which  we  have  examined,  but  refer 
without  comment  to  some  of  them.  Hough  v. 
Texas  A  P.  B,  Go,  100  U.  S.  218  [25  L.  ed.  612]; 
Fordr,  FiUMurgR  Go.  110  Mass.  240;  Wilson 
V.  WiUimantie  Linen  Go,  50  Conn.  483;  Mayhew 
▼.  Sullivan  Min,  Go,  76  Me.  100;  Atchison,  T. 
<&  8,  F,  B,  Go,  V.  McKee,  37  Kan.  592;  Missouri 
Pae.  B,  Go,  v.  Peregoy,  36  Kan.  424;  Central 
Trust  Co  V.  Texas  d  St.  L.  R  Go,  32  Fed.  Rep. 
448. 

It  is  important  to  bear  in  mind  that  the  ap- 
pellant was  performing  a  special  duty  enjoined 
upon  him  by  a  superior  whom  it  was  his  duty 
to  obev.  Although  the  work  was  within  the 
general  scope  of  his  service,  nevertheless  he  was 
performing  it  under  a  special  order.  It  was 
therefore  a  wrong  on  the  part  of  the  agent, 
having  the  right  to  order  him  to  do  the  specific 
work,  to  increase  the  peril  of  the  service  by  his 
own  negligence.  The  employ^,  acting  under 
the  specific  order,  had  a  ri^ht  to  assume,  in  the 
absence  of  warning  or  notice,  that  his  superior 
who  gave  the  order  would  not  by  his  own 
negligence,  make  the  work  unsafe.  Cincin- 
nati, I.  8t,  L.  d  0.  B.  Go.  V.  Lang,  118  Ind. 
579;  Coombs  v.  yeu>  Bedford  Cordage  Co,  102 
Mass.  572;  Haley  r.  Case,  142  Mass.  816,  2  New 
Eng.  Rep.  688;  OoodfeOofW  v.  BosU>n,  H,  d  E. 
B.  Go,  106  Mass.  461;  Crowley  y,  Burlington,  C, 
B,dN.B,Co,^  Iowa,  658;  Ahd  y,  Delaware 
d  H,  CaruU  Go,  108  N.  Y.  581,  5  Cent  Rep. 
615;  Beaganv.  St,  Louis,  K.  dN,  W,  B.  Co.  93 
Mo.  348,  12  West  Rep.  367;  Lewis  v.  Seifert, 
116  Pa.  628,  9  Cent  Rep.  751. 

We  adhere  firmly  to  the  rule  declared  in  such 
cases  SA  Indianapolis  d  St,  L,  B  Go,  v.  Watson, 
114  Ind.  20,  12  West  Rep.  285  and  13  West 
Rep.  332;  and  LauiniUe,  N.  A.  d  G,  B,  Go.  v. 
8andford,  117  Ind.  265,  that  the  employe  as- 
sumes all  the  risks  incident  to  the  service  he 
enters;  but  we  assert  that  the  rale  does  not 
apply  where  a  superior  agent,  representing  the 
master,  orders  the  employ^  to  do  a  designated 
act,  and,  whUe  the  emp1ov6  is  engaged  in  doing 
what  he  was  specially  ordered  to  do,  that  supe- 
rior, by  an  act  of  negligence,  causes  the  em- 
ploy§  to  receive  an  injury.  The  emplovfi  in 
entering  the  service  does  not  assume  a  risk  cre- 
ated by  the  negligent  act  of  the  master's  repre- 
sentative in  maldne  unsafe  work  which  he 
specifically  orders  the  employ€  to  perform.  If 
the  master  mechanic  had  been  no  more  than  a 
co-employ6  working  with  the  appellant,  or  if 
the  appellant  had  entered  the  service  knowing 
that  the  master  mechanic  was  to  work  with 
him,  then  he  would  be  held  to  have  aasumed  the 
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risk  aridoff  from  the  master  mechanic's  n^li- 1  facts  stated  in  the  complaint  are  soffldent  t» 
gence  while  working  or  actiog  merely  in  the  I  compel  the  appellee  to  answer, 
capacity  of  a  fellow  servant.    We  hold  that  the  |     Judgment  reoeraecL 


CALIFORNIA  SUPREME  COURT, 


Levi  M.  KELLOGG  ei  al.,  Betpti., 

HOWES  ti  al.,  Appts, 
<....(3aL....> 

!•  Failure  to  file  In  the  recorder's  oAoe 
a  contract  ft»r  the  construction  of  a 
bnUdinf  at  the  oontraot  prioe  of  more  than 
f  1.000,  as  required  by  Code  Civ.  Proa,  t  USa, 
makes  the  owner  liable  to  suboontractors  and 
matorialmen  for  the  Talue  of  their  material  and 
labor  without  regard  to  the  proYlslons  of  the 
contract  or  the  amount  remaining  unpaid  there- 
on, although  they  had  actual  notice  of  such  con- 
tract and  harve  not  notifled  him  of  the  amount  of 
their  dalms. 

8.  It  Is  wltbln  the  power  of  the  IiOflflsla- 
tnre  to  provide  that  the  owner  of  a 
building  shall  be  liable  to  materialmen 
and  laborers  for  the  full  value  of  their  material 
and  labor,  if  he  fails  to  execute  his  contract  in  a 
certain  form  and  file  it  in  the  recorder's  oflBce, 
although  he  has  paid  the  contractor  the  con- 
tract price. 

8*  A  contract  wholly  void  is  yoid  as  to 
everybody  whose  rights  would  be  affected  by  it 
if  valid. 

(November  7, 188B.) 

APPEAL  b^  defendants  from  a  Judgment  of 
the  Superior  Court  for  Los  Angeles  County 
in  favor  of  plaintiffs  in  an  action  to  enforce 
certain  alleged  mechanics'  liens  for  material 
furnished  and  labor  done  in  the  construction 
of  a  certain  dwelling-house.    Affirmed. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Meeen.  Haynes  ft  BUtchell  for  appel- 
lants. 

Meeam,  Davis  ft  Taylor  and  W.  H. 
Thomas  for  Levi  M.  Kellogg  and  Maltre  & 
Hansen,  respondents. 

Mesers.  Adams  ft  Rhodes  and  Johnston 
ft  Borden  for  California  Door  Co.,  respond- 
ents.      • 

Messrs.  Johnston  ft  Borden  for  Willa- 
mette Steam-Mills  Lumbering  &  Manufactur- 
ing Co.,  respondents. 


Vosi.— Omtroc/s  wliolly  wAA  atrtw\A  as  to  eiMry- 
hody. 

A  contract  Is  void  when  it  is  without  any  legal 
effect.  Zouch  v.  Parsons,  8  Burr.  ITM,  1806;  Baker 
T.  Painter,  L.  B.  8  C.  P.  492. 496;  Munniny  y.  Qm^  l. 
B.  18  Eq.  485, 489;  BJshop,  Cont.  84L 

There  is  a  disdnctiun  between  contracts  Toid  be- 
tween the  immediate  parties  because  they  will  not 
be  enforced  on  grounds  of  public  policy,  and  con- 
tracts where  the  statute  declares  them  void.  Davis 
V.  Seeley  (Mich.)  15  West.  Rep.  418. 

Contracts  which  are  void  at  common  law  because 
they  are  against  public  policy,  like  contracts  which 
are  prohibited  by  statute,  are  Illegal  as  well  as 
void.  Harvey  v.  Merrill,  6  L.  B.  A.  800,  IfiO  Mass,  1; 
Hedges  v.  Dixon  Ck>.  87  I^ed.  Bep.  801 
6L.aA. 


Messrs.  Reymert,  Orflla  A  Reymert. 
for  B.  A.  Breakej,  respondent. 

Messrs.  Barclay,  Wilson  A  Carpenter- 
for  E.  L.  Tower,  respondent. 

Messrs.  Bearboronffh  A  Waterman  and 
Barclay,  Wilson  £  Carpenter  for  A. 
H.  Parsons,  respondent 

Works,  /.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  hj  the  respondents, 
as  materialmen,  laborers  and  subcontractors, 
against  the  appellants,  to  enforce  a  lien  for 
material  furnished  and  for  labor  done  in  the- 
constiTiction  of  a  dwelling-house.  The  appel- 
lant Howes  was  the  owner  of  the  real  estate, 
and  contracted  with  his.oo-defendant  to  con- 
struct the  building,  and  the  latter  contracted 
with  the  respondents  for  the  labor  and  material 
done  and  furnished  by  them.  The  contract 
price  for  constructing  the  building  was  more- 
than  $1,000,  and  the  contract  was  not  filed  for 
record  as  required  by  section  1188  of  the  Code 
of  Civil  Procedure.  The  respondents  had  act- 
ual notice  that  there  was  a  contract  between 
the  owner  and  Us  contractor,  and  gave  no  no- 
tice to  the  owner  to  withhold  payments  to  such 
contractor.  The  owner  paid  the  contractor  the 
greater  part  of  the  contract  price.  The 
amounts  for  which  the  respondents  claimed 
liens  exceeded  the  amount  due  the  contractor, 
and  unpaid,  assuming  the  contract  to  have 
been  valid,  but  were  less  than  the  full  contract 
price.  The  court  below  held  the  contract  to 
be  void,  for  the  reason  that  it  was  not  fll6*l  for 
record,  and  that  the  respondents  were  entnied 
to  recover  the  value  of  the  material  furnished 
and  labor  done  by  them,  without  any  reference 
to  the  amount  remaining  unpaid  to  the  origi- 
nal contractor  by  the  owner.  The  only  ques- 
tion presented  and  argued  on  this  appeal  i» 
whether  or  not  a  materialman  or  subcontractor 
can  recover,  beyond  the  amount  unpaid  by  the 
owner  to  the  original  contractor,  on  the  con- 
tract, where  the  same  has  not  been  recorded, 
and  where  no  personal  notice  has  been  given 
by  such  materialman  or  subcontractor  to  the 
owner  to  withhold  the  payments  due  such  con. 


Parties  to  a  contract  which  is  void  as  against  pub* 
ho  policy  cannot  be  relieved,  one  asrainat  the  other, 
on  the  ground  that  the  thing  contracted  for  was 
lawful  and  benefldal  in  itself,  and  that  one  has  re- 
ceived and  retained  the  benefit  under  it.  Oleason 
V.  Ohioaffo,  M.  &  St.  P.  B.  Ck>.  aowa)  4B  N.  W.  Rep. 
517. 

An  agreement  to  build  a  mill-dam  for  a  certain 
sum  in  groas,  the  owner  to  furnish  all  materials,  is 
not  a  contract  of  employment,  but  a  building  con* 
tract,  for  the  breach  of  which,  by  the  owner^s  faU* 
ure  to  furnish  the  materials,  he  is  liable,  not  for 
the  agreed  price,  but  for  the  value  of  the  oontracti 
that  is,  the  difference  t>etween  the  agreed  price  and 
the  cost  of  performance.  Singleton  t.  Wilson,  M 
Tenn.844. 


1888. 


ElBLLOOG  Y.  HOWEB. 
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tractor,  the  materialman  and  subcontractor 
baviog  actual  notice  that  there  was  such  a  con- 
tract 

Counsel  for  appellants  contend,  with  much 
earnestness  and  ineenuitj,  and  with  marked 
ability,  that  the  ri^t  of  the  materialman  and 
subcontractor  to  enforce  his  lien  is  limited, 
where  he  has  given  no  personal  notice  to  the 
owner  to  the  amount  remaining  unpaid  by  the 
owner  to  the  original  contractor.  They  con- 
tend, in  substance,  that,  although  the  contract 
is  void  as  between  the  parties  to  it,  it  is  not 
void  as  to  the  owner,  and  the  materialmen  and 
subcontractors;  and  there  is  a  distinction  be- 
tween an  original  contractor  and  a  material- 
man or  subcontractor,  in  that  the  former  has 
a  direct  lien  upon  the  real  estate  of  the  owner 
to  the  full  extent  of  the  amount  due  him,  based 
upon  the  personal  liability  of  the  owner  to 
him,while  the  latter  have  but  a  lien  in  the  nat- 
ure of  an  attachment  against  the  money  in  the 
hands  of  the  owners,  and  due  the  contractor, 
and  that  the  Legislature  had  no  power  to  make 
the  owner  or  his  property  liable  to  any  greater 
extent. 

There  is,  perhaps,  not  a  single  one  of  these 
piopositions  that  is  not,  to  some  extent,  sup- 
ported by  some  decision  or  dictum  of  this 
court.  The  question  is  therefore  whether  these 
decisions  or  dicta  are  applicable  to  the  present 
provisions  of  the  Mechanics'  Lien  Law,  and, 
if  so,  whether  they  are  such  as  should  control 
us  in  the  interpretation  of  such  provisions. 
The  present  Coae,  so  far  as  it  affects  this  ques- 
tion, provides:  "In  case  of  a  contract  for  the 
work  between  the  owner  and  his  contractor, 
the  lien  shall  extend  to  the  entire  contract 
price,  and  such  contract  shall  operate  as  a  lien 
in  favor  of  all  persons,  except  the  contractor, 
to  the  extent  of  the  whole  contract  price;  and, 
after  all  such  liens  are  satisfied,  then  as  a  lien 
for  any  balance  of  the  contract  price  in  favor 
of  the  contractor.  All  such  contracts  shall  "be 
in  writing  when  the  amount  agreed  to  be  paid 
thereunder  exceeds  $1,000  and  shall  be  sub- 
scribed by  the  parties  thereto,  and  shall,  be- 
fore the  work  is  commenced,  be  filed  in  the 
oiBce  of  the  county  recorder  of  the  county,  or 
city  and  county,  where  the  property  is  situated, 
who  shall  receive  $1  for  such  filing;  otherwise 
they  shall  be  wholly  void,  and  no  recovery 
shall  be  had  thereon  by  either  party  thereto; 
anci.  in  such  case  the  labor  done  and  materials 
furnished  by  all  persons  aforesaid,  except  the 
contractor,  shall  be  deemed  to  have  been  done 
and  furnished  at  the  personal  instance  of  the 
owner,  and  they  shaU  have  a  lien  for  the  value 
thereof."    Code  Civ.  Proc.  §  1188. 

Again :  "No  payment  made  prior  to  the 
time  when  the  same  is  due,  under  the  terms 
and  conditions  of  the  contract,  shall  be  valid 
for  the  purpose  of  defeating,  diminishing  or 
discharging  any  lien  in  favor  of  any  person  ex- 
cept the  contractor;  but,  as  to  such  liens,  such 
payment  shall  be  deemed  as  if  not  made,  and 
shall  be  applicable  to  such  liens,  notwithstand- 
ing the  contractor  to  whom  it  was  paid  may 
thereafter  abandon  his  contract,  or  be  or  be- 
come indebted  to  the  owner  in  any  amount, 
for  damages  or  otherwise,  for  nonperformance 
of  his  contract  or  otherwise.  ...  All  such 
contracts  and  alterations  thereof  as  do  not  con- 
form substantially  to  the  provisions  of  this  sec- 
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tion  shall  be  wholly  void,  and  no  recovery 
shall  be  had  thereon  by  either  party  thereto; 
and  in  such  case  the  labor  done  and  materials 
furnished  by  all  persons,  except  the  contractor, 
shall  be  deemed  to  have  been  done  and  fur- 
nished at  the  personal  instance  of  the  owner, 
and  they  shall  have  a  lien  for  the  value  thereof. 
Any  of  the  persons  mentioned  in  section  1188, 
except  the  contractor,  may,  at  any  time,  ^ve 
to  the  owner  a  written  notice  that  they  have 
performed  labor  or  furnished  materials,  or 
both,  to  the  contractor,  or  other  person  acting 
by  authority  of  the  owner,  or  that  they  have 
a|^eed  to  do  so,  stating  in  general  terms  the 
kmd  of  labor  and  materials,  and  the  name  of 
the  person  to  or  for  whom  the  same  was  done 
or  furnished,  or  both,  and  the  amount  in  value, 
as  near  as  may  be,  of  that  already  done  or  fur- 
nished, or  both,  and  of  the  whole  agreed  to  be 
done  or  furnished,  or  both.  .  .  •  Upon  such 
notice  being  nven,  it  shall  be  the  duty  of  the 
owner  to,  ana  he  shall,  withhold  from  his  con- 
tractor, or  from  any  other  person  acting  under 
such  owner,  and  to  whom  by  said  notice  the 
said  labor  or  materials,  or  both,  have  been  fur- 
nished or  agreed  to  be  furnished,  all  money 
due  or  that  may  become  due  to  such  con- 
tractor, or  other  person,  or  sufficient  of  such 
money  to  answer  such  claim,  and  any  lien 
that  may  be  filed  therefor  for  record,  under 
this  chapter,  including  costs  and  counsel  fees 

Erovided  for  in  this  chapter,  until  such  notice 
I  by  writing  withdrawn;  and  all  money  paid 
thereafter  by  the  owner  to  the  contractor,  or 
such  other  person,  while  such  notice  is  in 
force,  shall,  tor  the  purposes  of  all  liens  of  all 

Sersons,  except  that  of  the  contractor,  be 
eemed  a  payment  prior  to  the  time  the  same 
was  due,  within  the  meaning  of  and  subject  to 
the  provisions  of  this  section."    Id.  §  1184. 

It  has  been  held  in  a  number  of  cases  under 
earlier  statutes  that  a  subcontractor  or  material- 
man could  enforce  his  lien  only  to  the  extent 
of  the  contract  price  remainim;  unpaid,  and 
that,  too,  under  statutes  providing  that  sub- 
contractors should  have  a  lien  "regardless  of 
the  claim  of  the  contractor  against  the  owner," 
or  that  the  lien  should  inure  "to  the  extent  of 
the  contract  price,"  and  "whether  done  or  fur- 
nished at  the  instance  of  the  owner  or  his 
agent;"  and  "that  the  contractor  should  be 
deemed  such  agent,  and  that  the  lien  should 
not  be  affected  by  the  fact  that  no  money  was 
due  the  contractor."  Counsel  for  appellant 
have  industriously  gathered  up  and  cited  these 
earlier  statutes,  and  the  cases  decided  under 
them.  We  cite  them  here  more  as  showing 
the  course  of  legislation  and  its  judicial  con- 
struction and  interpretation  on  this  subject 
than  because  of  their  bearing  on  the  question 
now  presented.     Stat  1850,  p.  211;  Btat.  1855, 

§.  156;  Stat.  1866,  p.  208;  8tat.  1858,  p.  225; 
tat.  1862,  p.  884;  Stat.  1868,  p.  589;  Code 
Civ.  Proc.  (1880)  §  1188;  Deering's  Code  Civ. 
Proc.  §  1188;  Stat.  1887,  p.  152;  Cahoan  v.  Letn/, 
6  Cal.  295;  Knmles  v.  Joost,  18  Cal.  620;  Mo- 
Alpin  V.  Duncan,  16  Cal.  126;  Bovoen  v.  AU' 
Jyrey,  22  Cal.  666;  Bi/n  v.  BdUxM,  27  Cal.  588; 
Benton Y.  Oordey,  49 Cal.  185;  LatBouY.  Nelson, 
11  Pac.  C.  L.  J.  689;  WhiUierv.  HoUister,  64 
Cal.  283;  (/DonneU  v.  Kramer,  65  Cal.  858; 
Wileon  v.  Barnard,  67  Cal.  422;  Wiggim  T« 
Bridge,  70  CaL  487. 
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It  will  be  observed  that  all  of  these  cases,  so 
far  as  they  hold  that  the  lien  of  a  subcon- 
tractor shaJl  only  extend  to  the  money  unpaid 
on  the  original  contract,  are  cases  in  which  the 
contract  between  the  owner  and  subcontractor 
was  valid,  and  each  and  aU  of  them  are  based 
upon  the  theory,  which  we  fully  approve, 
that,  where  there  is  a  valid  contract  between 
the  owner  and  contractor,  such  contract  is  the 
measure  of  the  owner's  liability,  and  that,  in 
the  absence  of  notice  from  the  suboontractor 
of  his  claim,  a  payment  bv  the  owner  in  con- 
formity to  the  contract  will  relieve  him  to  that 
extent  from  any  claim  or  lien  by  the  sut)con- 
tractor.  This  is  so  under  the  present  Statute, 
and  thus  far  the  cases  cited  are  applicable  to 
the  present  Statute,  and  no  further. 

Counsel  insist  that  there  is  but  one  additional 
requirement  under  the  present  Statute,  viz., 
that  the  contract  shall  be  filed  in  the  recorder's 
ofiice,  and  that  such  a  requirement  does  not 
aifect  the  principle  laid  down  in  the  cases  de- 
cided under  former  statutes,  especially  in  this 
case,  where  it  appears  that  the  subcontractors 
had  actual  notice  of  the  existence  of  the  con- 
tract, which  was  in  all  respects  in  conformity 
to  the  Statute.  In  this  contention  counsel 
overlook  what  we  regard  as  the  most  material 
addition  to  the  statute  by  the  last  amendment, 
viz.,  that  if  the  contract  is  not  executed  as  re- 
quired by  the  Statute,  and  filed  in  the  re- 
corder's ofiice,  it  shall  be  void,  and  no  recovery 
shall  be  had  thereon  by  either  party.  In  our 
judgment  this  provision  of  the  Statute  takes 
away  entirely  the  basis  upon  which  it  was 
held  under  earlier  statutes  that  the  subcon- 
tractor could  not  recover,  viz.,  that  the  owner 
could  not  be  compelled  to  pav  more  than  he 
had  contracted  to  pay,  or,  in  other  words, 
could  not  be  compelled  to  pay  twice  for  the 
same  thinjar.  This  cannot  be  so  under  the 
present  Statute,  where  his  contract  is  not  re- 
corded. The  contract  cannot  be  the  measure 
of  his  liability,  because  there  is  no  contract. 
He  cannot  pay  the  contractor,  and  thereby  re- 
lieve himself  from  liability  to  the  subcon- 
tractor, because,  the  contract  being  void  as  be- 
tween him  and  the  contractor,  he  Is  not  liable 
to  the  latter,  and  has  no  right,  as  between  him 
and  the  subcontractor,  to  pay  such  contractor. 
The  Statute  is  too  plain  on  this  point  to  need 
construction.  It  not  only  provides  that  the 
contract  shall  be  wholly  void,  and  that  neither 
party  shall  recover  thereon,  which  must  have 
Deen  provided  wholly  for  the  protection  of  sub- 
contractors, laborers,  etc.,  but  in  order  to  make 
this  fact  doubly  plain  it  further  provides  Uiat 
"the  labor  done  and  material  furnished  by  all 
persons  aforesaid,  except  the  contractor,  shdl 
be  deemed  to  have  been  done  and  furnished  at 
the  personal  Instance  of  the  owner,  and  they 
shall  have  a  lien  for  the  value  thereof."  In 
other  words,  the  subcontractors,  laborers  and 
materialmen  shall  have  their  lien  precisely  aa 
if  no  contract  had  ever  been  made  between  the 
owner  and  contractor,  and  the  material  had 
been  furnished  and  work  done  for  the  owner 
at  his  special  instance  and  request. 

But  counsel  say  the  Legislature  had  no  power 
to  provide  for  an  v  such  liability  on  the  part  of 
the  owner,  and  this  court  has  so  decided.  We 
do  not  so  understand  it.  It  has  been  held,  as 
we  have  said,  and  very  properly,  that  where 
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there  is  a  valid  contract  the  owner  cannot  b» 
compelled  to  pay  more  than  he  has  contracted 
to  pay,  unless  he  is  notified  of  the  claims  of 
subcontractors  before  payment  to  the  contrac- 
tor. But  that  is  not  this  case.  Here  there  was 
no  contract.  If  the  Legislature  had  the  power 
to  say  to  the  owner,  "If  you  pay  the  contrac- 
tor, after  notice  from  the  subcontractor  of  hia 
claim,  you  shall  still  be  liable  to  the  latter,"  it 
has  the  undoubted  right  to  sav  to  him,  "If  yoa 
do  not  execute  your  contract  m  a  certain  form, 
and  file  it  in  the  recorder's  office,  you  shall  be 
liable  to  materialmen  and  laborers  for  the  value 
of  their  material  and  labor. "  TheDB  is  no  hard • 
ship  or  injustice  in  this  provision.  The  owner 
is  only  compelled  to  pay  once  for  what  he  re- 
ceives and  retains  the  benefit  of.  He  is  not 
bound,  and  has  no  right,  as  between  him  and 
subcontractors,  to  pay  the  contractor.  If  the 
contract  is  valid,  then,  under  the  present  Stat- 
ute, notice  must  be  given  of  his  daim  by  a  ma- 
terialman or  laborer,  in  order  to  reach  the 
moneys  due  the  contractor,  and,  if  he  fails  to* 
give  such  notice,  the  owner  is  protected  by  the 
Statute,  as  held  in  the  cases  above  cited,  decid- 
ed under  former  Statutes.  But,  where  there 
is  no  valid  contract,  this  notice  is  unnecessary, 
because  there  are  no  payments  to  be  stopped, 
and  the  Statute  itself  is  notice  to  the  owner 
that  he  must  not  pay  to  the  contractor. 

It  is  urged  upon  us  by  counsel  for  appellant 
that  the  contract  in  this  case  was  void  only  aa 
between  the  parties  to  it,  and  not  as  betweei^ 
the  owner  and  materialmen  and  laborers,  and 
that  we  have  so  decided  in  Giant  Fwoder  Co.  v. 
San  Diego  Flume  Co,  78  Cal.  198.  We  did  not 
so  hold  in  the  case  referred  to.  It  was  held  ii^ 
that  case  that  the  contract  between  the  cubcon- 
tra  ^r  and  contractor  for  material  was  valid,, 
nutwithstanding  the  original  contract  was  void 
as  between  the  parties  to  it.  But  the  opinion 
in  .that  case  was  so  worded  as  to  mislead  in  thia 
respect,  and  it  is  broadly  stated  that  the  con- 
tract, though  wholljr  void,  was  not  void  except 
as  to  the  parties  to  it.  This  could  not  be  so. 
A  contract  wholly  void  is  void  as  to  everybody- 
whose  rights  would  be  afiTected  by  it  if  valid: 
and  hence  it  would  be  a  strange  construction  of 
the  Statute  to  hold  that  the  f ulure  to  file  an  in- 
strument for  record  would  render  it  void  as  to* 
the  parties  to  it,  who  necessarily  have  notice  of 
its  contents,  and  not  afiTect  the  rights  of  the 
only  persons  sought  to  be  protected  by  such 
filing,  and  who  alone  could  be  affected  b^  such 
failure.  The  court  meant  nothing  more  in  that 
case  than  to  hold  that  the  materialman  was  en- 
titled to  his  lien  notwithstanding  the  contract 
was  not  filed  in  the  recorder's  office. 

What  was  said  as  to  the  contract  remaining 
to  mark  the  extent  of  the  recovery  of  the  lieo- 
holders,  etc.,  was  outside  of  the  real  questioi^ 
presented  in  the  case,  and  should  be  modified. 
The  extent  of  the  materialman's  recovery  is  not 
measured  by  the  terms  of  the  contract.  On 
the  contrary,  the  Statute  provides  in  express- 
terms  that,  where  the  contract  is  not  recorded, 
the  materialman  shall  have  a  lien  for  the  value 
thereof.  In  case  the  contract  is  not  recorded, 
the  Statute,  and  not  the  contract,  measures  the 
extent  of  his  recovery;  and  so  it  was  held  in 
Sonthem  California  Lumber  Co,  v.  Sc/imitt,  74 
Cal.  626. 

The  case  of  LaUon  v.  IfeUon,  11  Pac.  C.  L.. 
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J.  669,  l8  greatly  relied  upon  by  the  appellant 
Tba  rcasonioff  of  the  opinion  in  that  case  was 
not  concarred  in  by  a  majority  of  the  court, 
and,  so  far  as  it  may  be  oonatnied  as  against 
tiie  right  and  power  of  the  Legislature  to  enact 
the  present  Statute,  as  we  have  construed  it  in 
this  opinion,  it  does  not  meet  with  our  approval. 
It  is  extremely  difftcolt  to  determine  what  the 
▼lews  of  the  learned  justice  who  wrote  the  opin- 
ion were,  as  announced  in  the  opinion;  but,  as 
we  construe  his  language,  it  amounted  to  noth- 
ing more  than  has  Seen  decided  in  earlier  cases, 
that,  where  a  valid  contract  existed  between  the 
owner  and  contractor,  the  former  could  not  be 
made  liable  to  subcontractors  beyond  the 
amount  fixed  therein,  and  that  section  16,  art. 
20,  of  the  present  Constitution  had  not  changed 
that  rule.  So  understood,  the  opinion  is  not  in 
conflict  with  anything  we  have  said  in  this 
opinion. 

As  to  the  contention  that  the  fact  that  the  re- 
spondents had  actual  notice  of  the  existence  of 
a  contract  was  equivalent  to  the  filing  of  the 
same  in  the  recorder's  office,  this  womd  be  so 
if  the  question  were  one  of  notice.  But  it  is 
not  The  express  provision  of  the  Statute  is 
that,  if  tbe  contract  is  not  filed,  it  shall  be  void. 
This  being  so,  there  is  in  fact  no  contract  of 
which  the  subcontractor  is  bound  to  take  no- 
tice, and  his  knowledge  that  a  contract  was  at- 
tempted to  be  made,  but  was  not,  cannot  affect 
his  rights. 

The  point  made  that  there  can  be  no  recov- 
ery by  a  subcontractor  as  against  the  owner,  in- 
dependent of  some  contract  between  the  owner 
and  original  contractor,  is  met  by  the  express 
lanffuaee  of  the  Statute,  that,  for  the  purposes 
of  bis  lien,  he  shall  be  deemed  to  have  con- 
tracted directly  with  the  owner,  and  shall  have 
a  lien  for  the  value  of  his  material  This  brings 
him  in  direct  contact  with  the  owner  as  a  con- 
tractor, and  removes  the  distinction  made  under 
former  statutes  between  those  who  contract 
directly  with  the  owner  and  subcontractors. 
By  the  terms  of  the  Statute  they  become,  for 
the  purpose  of  their  lien,  original  contractors 
with  the  owner,  but  cannot  recover  against  him 
personally.  Southern  OctUfomia  Dumber  Co. 
v.  Schmitt,  mpra. 

The  judgment  and  order  appealed  from  are 
earned, 

I  concur:    Paterson*  J, 

Fox*  f/l,  concurring: 

I  concur  in  the  conclusion  reached  by  Mr. 
JusUee  Works  in  the  foregoing  opinion,  and 
generally  in  the  line  of  reasoning  by  which 
that  conclusion  is  reached.  I  have  no  doubt 
that  tbe  Legislature  has  full  ]power  lo  provide 
that  where,  as  was  done  in  this  case,  an  owner 
of  real  estate,  without  the  intervention  of  a  con- 
tract fixing  the  measure  of  his  liability,  proceeds 
personally,  or  through  another  acting  with  his 
knowledge,  to  make  improvements  thereon,  he 
shall  be  liable  to  mechanics,  laborers  and  ma- 
terialmen for  the  value  of  their  labor  and  ma- 
terial, and  they  shall  have  a  lien  therefor.  In 
this  case  there  was  no  contract,  for  the  law  it- 
self declares  that  if  not  recorded  the  pretended 
contract  is  "wholly  void."  It  is  thei^ore  as  if 
it  had  never  been  made,  and  fixes  no  measure 
of  liability  for  either  party,  or  for  any  purpose. 
But  after  negotiating  the  terms  of  the  contract 
6L.R.A. 


with  Lane,  which  was  never  completed,  and 
never  became  a  valid  contract,  Howes  permit- 
ted him  to  procure  material  and  erect  the  build- 
ing; in  other  words,  permitted  Lane  to  act  aft 
his  agent  in  the  construction  of  the  building 
upon  which  these  liens  were  filed.  The  Stfit- 
ute  expressly  declares  that  in  such  cases  the- 
subcontractor,  the  laborer  and  materialman 
shall  be  deemed  to  have  contracted  directly 
with  the  owner,  and  shall  have  a  lien  for  the 
value  of  his  material  or  labor.  There  is  no> 
constitutional  objection  to  such  a  provision. 
The  obligation  most  frequently  assumed  by  all 
men  engaged  in  business,  and  most  frequently 
enforced  by  the  courts,  is  an  implied  one  to  do- 
the  same  thin p;,— to  pay  the  value  of  labor 
done  or  matenals  furnished  at  the  request  of 
the  party  receiving  the  benefit  thereof;  and  it 
makes  no  difference  whether  the  request  waa 
made  by  him  in  person,  or  through  one  whom 
he  had  held  out  to  the  world,  or  to  the  person 
furnishing  the  labor  and  material,  as  his  agent 
in  the  premises. 

But  It  seems' to  me  that  the  opinion  of  Jfr. 
Justice  Works  is  susceptible  of  a  construction 
which  would  enable  a  stranger  to  go  upon  the 
land  of  an  absent  or  nonresident  owner,  and, 
through  laborers  and  materialmen,  improve  him 
out  of  his  real  estate  without  his  knowledge. 
The  Legislature  has  no  power  to  authorize  sud» 
a  proceeding,  and  no  precedent  should  be  es- 
tablished which  would  sanction  it.  No  person 
should  be  entitled  to  a  lien  or  personal  judg- 
ment against  an  owner  in  any  case,  unless  he 
contracted  the  liability  in  person,  or  it  be  shown 
that  he  had  actual  notice  in  some  form  of  the 
fact  that  his  property  was  being  improved  in  a 
manner  which  might  create  a  liability  or  lien« 
A  construction  of  the  Statute  which  would  give 
it  the  effect  of  creating  a  lien  where  the  owner 
had  no  knowledge  of  the  improvement,  would 
render  it  unconstitutional.  In  this  case  there 
is  no  pretense  of  want  of  knowledge,  and  every- 
thing shows  that  the  owner  had  actual  knowl- 
edge of  the  improvement,  and  the  law  chargea 
him  with  knowledge  of  the  fact  that  there  waa 
no  contract  limiting  his  liability. 


M.  J.  DONOVAN,  Admr.,  of  Margaret  Dal- 
ton.  Deceased,  et  aL,  Beepte., 

Egbert  JUDSON,  Appt. 
(....ObL....) 

1.   If  a  contract  flxea  the  time  for  a  pay- 
ment agreed  upon,  but  fixes  no  time  for  doln^r 


Nora.— Action  by  vendor  for  purchase  monejfn 
tender  of  deed. 

Whether  tender  of  a  deed  Is  a  prerequisite  to  the 
vendor^s  maintaining  his  suit  in  equity,  is  a  ques- 
tion upon  which  the  American  decisions  are  in  di- 
rect conflict.  That  no  tender  of  a  deed  by  the 
vendor  is  necessary,  see  Freeson  v.  Bissell,  68  N.  IT. 
168;  but  compare  Thomson  y.  Smith,  63  N.  Y.  aoi; 
Church  V.  Smith,  89  Wis.  4S2;  De  Forest  v.  Holum, 
88  Wis.  516;  McEenzie  v.  Baldridse,  4B  Ala.  664;  8 
Pom.  Eq.  Jur.  278. 

That  such  a  tender  Is  necessary,  see  Gole  v.Wright^ 
60  Ind.  296:  McOaslin  r.  State,  44  Ind.  161;  Turner  v. 
Laaeiter,  27  Ark.  662:  Wakefield  v.  Johnson,  26  Ark. 
606;  Klyoe  v.  Brovles.  87  Miss.  624;  8  Pom.  Bq.  Jur. 
27& 


692 


Calutoania  Supakmb  Goukt. 


^u%.. 


that  which  Is  the  condition  of  the  imyment,  per- 
f  ormanoe  of  the  condition  is  not  a  condition  pre- 
cedent to  an  action. 
B.  The  ri^ht  to  brln^  aji  aetton  ft>r 
pnrchafle  money  of  land  under  a  contract  by 
which  one  party  agrees  to  convey,  without  fizinflr 
«ny  time  therefor,  while  the  other  agrees  to  pay 
the  price  a  certain  time  after  final  Judgment  in 
his  f  sTor  in  a  certain  pending  suit,  accrues  when 
such  time  has  expired,  although  no  conveyance  is 


(November  29,  IML) 

APPEAL  by  defeodaot  from  a  Judgment  of 
the  Superior  Court  for  the  City  and  Coun- 
ty of  San  Francisco  in  favor  of  plaintiffs/and 
(rom  an  order  denying  defendants  motion  for 
a  new  trial,  in  an  action  to  recover  the  contract 
price  for  certain  land  which  defendant  had 
agreed  to  purchase.    Reversed. 

The  case  sufficiently  appears  in  the  opinion. 

Messrs,  'Pttge  A  Eells,  for  appellant: 

Where  covenants  are  mutual  and  independ- 
ent, suit  can  be  brought  by  either  party  with- 
out averring  tender  or  readiness  to  perform, 
and  the  Statute  begins  to  run  when  the  obliga- 
tion matures. 

Bruce  v.  Tilson,  25  N.  Y.  IM, 

The  covenants  in  this  case  were  independent 

P&rdage  v.  Ode,  1  Saund.  820;  Campbell  v, 
Jonee,  6  T.  R  570;  Mattock  v.  Einglake,  10  Ad. 
A  El.  50;  Sibthorp  v.  Brunei,  8  Ezch.  820; 
BM  ▼.  Montgomery/,  20  Johns.  15;  Champion 
▼.  WTiite,  5  Cow.  509;  Morris  v.  Sliter,  1  Denio, 
59;  Stone  v.  Oover,  1  Ala.  287;  Sayre  v.  Craig, 
4  Ark.  10;  Perry  v.  Bice,  10  Tex.  867;  Bailey 
T.  Clay,  4  Rand.  (Va.)  846;  Bruce  v.  Carter,  72 
J^.  Y.  616;  Qoldsborough  v.  Orr,  21  U.  8.  8 
Wheat.  222  (5  L.  ed.  602);  Philadelphia,  W.  & 
B.  R.  Co,  V.  Howard,  54  U.  S.  18  How.  806  (14 
L.  ed.  157);  EiU  v.  Origsby,  85  Cal.  663. 

This  action  is  barred  by  the  Statute  of  Limi- 
tations. 

Tpnan  v.  Walker,  85  Cal.  684. 

Messrs,  Edward  P.  Cole  and  Rog^er 
Johnaon,  for  respondents: 

The  paramount  rule  to  control  courts  in  de- 
termining whether  covenants  of  this  kind  are 
dependent  or  independent,  is  the  intention  of 
the  parties. 

Roberts  v.  Brett,  11  H.  L.  Cas.  853;  Bank  of 
Columbia  v.  Hagner,  26  D.  8.  1  Pet.  464  (7  L. 
ed.  222);  Todd  v.  Summers,  2  Gratt.  167. 

However  independent  covenants  are  origin- 
ally, if  nothing  is  done  b^r  the  party  entitled  to 
performance  until  after  his  own  obligation  be- 
comes due,  by  his  own  act  he  has  waived  his 
right,  and  he  cannot  demand  performance  un- 
less he  himself  is  ready  to  perform;  that  is,  by 
matter  ex  post  facto,  the  independent  have  be- 
come dependent  conditions. 

mil  V.  Origsby,  86  Cal.  657;  Bank  ofColumr 
bia  V.  Hagner,  26  U.  S.  1  Pet.  465  (7  L.  ed.  219); 
Folsom  V.  BartUtt,  2  Cal.  163;  BohaU  v.  Diller, 
41  Cal.  532;  Davidson  v.  VanPdt,  15  Wis.  842; 
Smith  V.  McClusky,  45  Barb.  611;  Irwin  v.  Lee, 
84  Ind.  821;  Beeeher  v.  Conradt,  18  N.  Y.  108; 
Toumans  v.  Edgerton,  91  N.  Y.  410;  Evans  v. 
Harris,  19  Barb.  416. 

On  petition  for  rehearing. 
Conceding  that  the  covenants  in  this  agree- 
ment were  Independent  by  the  terms  of  the 
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contract  when  made,  they  only  continued  so 
up  to  the  instant  that  the  peaty  who  might  sue 
before  becomes  himself  bound  on  his  port  to 
perform,  but  thereafter  the  two  covenants  be- 
come dependent;  and  further,  if  one  covenant 
in  an  agreement  be  independent,  that  tliis  does 
not  make  the  other  so. 

Irviin  V.  Lee,  84  Ind.  821. 

If  these  covenants  became  mutual  and  de- 
pendent when  the  time  for  the  payment  of  the 
money  arrived,  then  the  Statute  of  Limitations 
did  not  apply  to  the  case. 

Brennan  v.  Ford,  46  Cal  16. 16. 

Mrs.  Dalton,  before  she  could  have  recovered 
her  purchase  money,  "would  have  had  to  tender 
a  deed  to  those  premises. 

Brennan  v.  Ford,  46  Cal.  16;  HiU  ▼.  Origabf;, 
85  Cal.  662;  Bank  of  Columbia  v.  Hagner,  26 
U.  S.  1  Pet.  455  (7  L.  ed.  219);  Orani  v.  John^ 
son,  5  N.  Y.  252;  Gutter  v.  PoweU,  6  T.  R.  820. 
2  Smith,  Lead.  Cas.  7th  Am.  ed.  17;  Bourke  v. 
McLaughlin,9S  Cal.  197;  Runkle  y.  John§on, 
80  m.  882;  Oillum  v.  Dennis,  4  Ind.  419;  Oox 
V.  Hazard,  7B1ackf.  408;  Robinson  y.  Harbottr, 
42  Miss.  795, 97  Am.  Dec.  501 ;  Evans  y.  Harris, 
19  Barb.  421. 

Judson,  by  his  failure  to  demand  the  deed 
until  his  payment  fell  due,  by  his  own  act  made 
his  payment  of  the  money  a  condition  concur 
rent  with  his  right  to  demand  the  deed. 

Beecher  v.  Conradt,  18  N.  Y.  108;  Barron  v. 
Fnnk,  80  Cal.  489;  Osborne  y.  EUiott,  1  Cal. 
887. 

Courts  strongly  favor  the  interpretation  of 
covenants  as  dependent.  The  seller  ought  not 
to  be  compelled  to  part  with  his  proper^  with- 
out receiving  the  consideration. 

Bank  of  Columbia  v.  Hagner,  26  U.  S.  1  Pet. 
465  (7  L.  ed.  228). 

If  the  purchaser  retains  possession  under  the 
contract,  he  can  do  so  only  on  the  condition 
that  he  pays  the  purchase  price  and  Interest  ac- 
cording to  the  contract. 

OaUs  V.  McLean,  70  CaL  50. 

Under  the  decision  in  this  case  the  defendant 
can  keep  our  land  without  payment  The  law 
will  not  tolerate  such  an  injustice. 

JBTtrte  V.  Peck,  118  N.  Y.  281. 

Sharpstein!  J,,  delivered  the  opinion  of 

the  court: 

The  plaintiffs,  who  sue  as  the  administrator 
with  the  will  annexed  and  devisees  and  legatee^! 
of  Margaret  Dalton,  deceased,  allege  that  on 
the  24th  day  of  March,  1878.  said  Margaret 
Dalton  and  defendant  entered  into  an  agree- 
ment in  writing,  by  which  it  v^as  mutually 
covenanted  and  agreed  between  them  that  the 
said  Margaret  Dalton  should  grant,  transfer 
and  convey,  without  incumbrances,  all  her 
right,  title  and  interest  in  and  to  a  certain  piece 
and  parcel  of  land  in  said  ajz^reementdescnbed, 
to  the  said  Judson.  upon  his  demand  and  pay- 
ment by  him  to  the  said  Margaret  Dalton  of 
the  sum  of  $12,000,  fifteen  months  after  final 
judgment  should  have  been  entered  in  the  case 
of  Efihert  Judson  v.  Paul  MaUoy,\xi  the  District 
Court  of  the  Fourth  Judicial  District,  in  and 
for  the  City  and  County  of  San  Francisco,  nnd 
that  said  Judson  should  pay  Interest  thereon  at 
the  rate  of  9  percent  per  annum  until  the  same 
should  be  paid,  from  and  after  ninety  days 
from  the  entry  of  said  final  judgment    A  copy 
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-of  said  a^eement  is  attached  to  and  made  a 
part  of  the  complaint. 

After  reciting  in  said  agreement  that  Mar- 
garet Daltoo  claimed  to  be  the  owner  of  said 
premises,  and  that  there  was  liti^tion  pending 
in  regard  to  the  same,  which  it  was  desirable 
to  terminate,  and  said  Margaret  Dalton  being 
•desirous  of  disposing  of  her  interest  in  said 
premises,  said  agreement  proceeds  as  follows: 
''Now  therefore,  in  consideration  of  the  prem- 
ises hereinafter  mentioned,  said  Margaret  Dal- 
ton and  said  Michael  Dalton,  parties  of  the 
first  part,  hereby  agree  to  and  with  the  said 
party  of  the  second  part  to  execute  a  deed  of 
conveyance  in  due  form  of  law,  in  favor  of  the 
said  party  of  the  second  part,  of  all  the  ri^ht, 
title  and  interest  of  said  Margaret  Dalton,  with- 
out incumbrances,  in  and  to  the  premises  de- 
acribed.  Second.  In  consideration  of  the  prem- 
ises, said  party  of  the  second  part  a^^rees  to 
and  with  said  first  party  to  pay  the  said  Mar- 
garet Dalton  the  full  sum  of  $12,000  in  United 
States  gold  coin,  within  fifteen  months  after 
final  Judgment  for  plaintiff  shall  have  been 
^entered  in  the  case  of  E^>ert  Judaon  v.  Paul 
MalUty  et  aL ,  in  the  District  Court  of  the  Fourth 
Judicial  District  of  the  State  of  California,  in 
4ind  for  the  City  and  County  of  San  Francisco, 
■and  number  12.091;  and  said  party  of  the 
second  part  shall  pay  interest  upon  said  sum 
•of  $12,000,  at  the  rate  of  9  per  cent  per  year, 
until  the  same  shall  be  paid,  from  and  after 
ninety  days  from  the  entry  of  such  final  judg- 
ment. It  is  understood  that  jud^ent  is  not 
final  while  motion  for  a  new  trial  or  appeal 
is  pending." 

It  is  further  alleged  in  the  complaint  that 
Margaret  Dalton  was,  long  prior  to  the  execu- 
tion of  said  agreement,  and  up  to  the  time  of 
her  death.  th«  wife  of  Michael  Dalton;  that 
Margaret  Dalton  died  on  the  28d  day  of  June, 
1873,  without  executin>^  to  said  Judson  any 
•conveyance  of  said  landl  that  final  Judgment 
in  favor  of  said  Egbert  Judson  was  duly 
■entered  in  said  action  of  Judson  v.  Malloy  et  al,, 
4ind  all  litifiration  therein  finally  ended,  on 
March  27.  1»78. 

On  the  11th  day  of  June.  1885,  the  Superior 
•Court  of  the  City  and  County  of  San  Francisco, 
fitting  as  a  court  of  probate,  by  an  order  made 
•on  the  petition  of  plaintiif  Donovan,  as  admin- 
istrator, etc.,  in  the  matter  of  the  estate  of 
Margaret  Dalton,  then  pending  before  said 
'Court,  directed  and  authorized  said  plaintiflP 
Donovan  to  make  and  execute  a  deed  of  said 
premises  to  said  defendant,  pursuant  to  the 
terms  of  said  agreement.  Ana  thereupon  said 
plaintiffs  executed  conjointly  a  good  and  suffi- 
•cient  deed  of  said  premises  to  said  defendant, 
"Who  refuses  to  accept  said  deed,  or  any  deed, 
or  to  pay  said  sum  by  him  covenantea  to  be 
paid  to  said  Margaret  Dalton.  Defendant,  by 
virtue  of  said  contract,  entered  into,  and  has 
•ever  since  retained,  the  possession  of  sidd  prem- 
ises. Wherefore  plaintiffs  demand  Judgment, 
«tc.  This  action  was  commenced  on  July  24, 
1886.  The  complaint  was  demurred  to  on  the 
ground,  among  others,  that  the  cause  of  action 
was  barred  bv  sections  887,  888  and  843  of  the 
Code  of  Civil  Procedure.  The  demurrer  was 
-overruled,  and  the  defendant  answered,  plead- 
ing several  defenses,  among  which  is  the  plea 
that  the  cause  of  action  is  oarred  by  the  pro- 
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visions  of  section  337  and  of  section  843  of  the 
Code  of  Civil  Procedure.  A  trial  was  had,  and 
Judgment  entered  in  favor  of  plaintiffs.  De- 
fendant moved  for  a  new  trial,  which  was  de- 
nied, and  from  the  Judgment  and  order  deny- 
inghis  motion  for  a  new  trial  he  appeals. 

The  only  question  which  we  deem  it  neces- 
sary to  consider  is.  Did  the  cause  of  action 
accrue  four  years  before  the  commencement  of 
this  action  ?  If  so,  it  is  barred  by  the  provis- 
ions of  the  Code,  pleaded  by  the  defendant. 
Counsel  for  respondents  contended  that  no 
cause  of  action  accrued  against  appellant  until 
ft  conveyance  of  the  interest  of  Margaret  Dal- 
ton in  the  premises  was  executed  to  Judson; 
that  the  execution  of  such  a  conveyance  was  a 
condition  precedent  to  the  right  to  demand  the 
sum  which  he  covenanted  to  pay.  By  refer- 
ence to  the  agreement,  it  will  be  seen  that  Jud- 
son agrees  to  pay  the  sum  specified  "  within 
fifteen  months  after  final  judgnaent  for  plain- 
tiff shall  have  been  [entered  in  the  case  of 
Egbert  Judson  y.  P^ul  MaUoy  et  al" 

The  covenants  to  convey  and  to  pay  are  inde- 
pendent covenants.  No  time  is  fixed  for  the 
execution  of  the  conveyance.  It  might  be  exe- 
cuted before  or  after  the  time  fixed  for  the  cay* 
ment  of  the  sum  to  be  paid  bj^  Judson.  Had 
it  been  executed  before  that  time,  no  cause  of 
action  would  have  accrued  for  the  recovery  of 
the  money  before  Uie  time  fixed  for  its  pay- 
ment. No  time  is  fixed  for  the  execution  of 
the  conveyance  and  the  case  is  clearly  within 
the  rule  stated  by  Sergeant  Williams  in  his 
note  to  P&rdage  v.  Oole,  1  Wm&  Saund.  820&, 
which  has  been  accepted  in  England  and  in  this 
country  as  a  correct  explication  of  the  law  on 
this  question.  He  says:  "If  a  day  be  ap- 
pointed for  payment  of  money,  or  part  of  it, 
or  for  ^oing  any  other  luit,  and  the  day  is  to 
happen  or  may  happen  before  the  thing  which 
is  the  consideration  of  the  money  or  other  act 
is  to  be  performed,  an  action  may  be  brought 
for  the  money,  or  for  not  doing  such  other  act 
before  performance,  for  it  appears  that  the 
party  relied  upon  his  remedy,  and  did  not  in- 
tend to  make  the  performance  a  condition  pre- 
cedent; and  so  it  IS  where  no  time  is  fixed  for 
I)erformance  of  that  which  is  the  consideration 
of  the  money  or  other  act." 

In  this  case  no  time  is  fixed  for  the  execu- 
tion of  the  conveyance  which  Margaret  Dalton 
covenants  to  execute  to  Judson.  It  is  there- 
fore clear  that  he  did  not  intend  to  make  the 
performance  of  that  covenant  a  condition  pre- 
cedent to  the  payment  which  he  covenants  to 
make  at  a  specified  time.  In  none  of  the  many 
cases  in  which  covenants  have  been  held  to  l>e 
independent  covenants  were  they  more  clearly 
so  than  in  this  case.  We  must  ascertain,  if 
possible,  the  intention  of  the  parties  from  the 
written  agreement  entered  into  between  them. 
But  there  is  nothing  in  the  conduct  of  the  par- 
ties, as  disclosed  by  the  record  before  us,  incon- 
sistent with  their  written  ameroent. 

In  Morris  v.  Sitter,  1  Denio.  59,  Bronson, 
Oh.  J.,  said:  "I  think  the  defendant  has 
plainly  agreed  that  he  would  pay  the  money, 
and  trust  to  a  remedy  on  the  plaintiff's  cove- 
nant in  case  the  deed  should  not  be  duly  d^ 
livered,  and  he  must  abide  by  his  contract." 

In  Mattock  v.  Kinglake,  10  Ad.  &  El.  56, 
Uttledale,  J.,  said:  *'A  time  being  fixed  for 
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payment,  and  none  for  doing  that  -which  was 
the  consideration  for  the  payment,  an  action 
lies  for  the  purchase  money,  without  averring 
jXTformance  of  the  coDsideration." 

We  do  not  doubt  that  a  cause  of  action  ac- 
crued in  favor  of  Margaret  Dalton,  against  the 
defendant,  at  the  expiration  of  the  time  within 
which  he  agreed  to  pay  her  the  stipulated  sum 
specified  in  his  covenant.  Such  being  the  case, 
it  is  clear  that  the  action  was  barred  bv  the 
provisions  of  the  Code,  above  cited,  and  that 
the  court  erred  in  its  conclusion  of  law  on  the 
findings  that  it  was  not  so  barred.  The  court 
also  erred  in  overruling  the  demurrer  to  the 
complaint  for  the  reason  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

Judgment  and  order  reversed,  and  cause  re- 
manded, with  directions  to  the  court  below  to 
enter  judgment  for  the  defendant. 

We  concur:  Thornton*  J,;  McFar* 
land,  J, 

Petition  for  rehearing  in  bank  denied. 


Be  Gershom  P.  JESSUP'S  ESTATE. 

(— .Oal ) 

*Held«  reverwing  the  Judgment  of  the 
ooort  below: 

(a)  That  the  eonrt  had  Jmifldietion*  In 

proceedings  bad  under  the  article  of  the  Code  pro- 
vldlnir  for  partial  distribution,  to  hear  and  deter- 
mine a  question  of  contested  heirship;  Ju^iee  Fox 
holding,  per  contra,  that  the  court  has  no  Juris- 
diction to  hear  and  determine  such  a  question, 
prior  to  the  time  when  the  estate  comes  up  in  reir- 
ular  course  of  administration  for  finaJ  distribu- 
tion, unless  it  be  under,  and  in  proceedlBKS  con- 
ducted m  accordance  with,  the  proylsions  of 
■ection  1664,  Ck)de  Civ.  Proa 

(b)  That  a  statement  of  oonnsel.  In 
the  oourse  of  argfnment*  to  the  effect  that 
he  has  no  doubt  the  court  will  hold,  from  the  rul- 
ings already  made  and  the  evidence  adduced,  that 
the  fact  of  patemitj  is  established,  does  not 
amount  to  an  admission,  ia  the  cause,  of  the  fact 
of  paternity,  bmdinff  upon  the  parties. 

(e)  That  letters  firom  the  mother  of  an 
illegitimate  eiiild  to  its  nnrse  may  be 
admitted  in  evidence  for  the  purpose  of  show- 
ing her  assent  to  the  disposition  that  is  being 
made  of  the  child,  and  the  manner  In  which  it  Is 
being  provided  for,  but  are  incompetent  for  the 
purpose  of  proving  paternity. 

(d)  That  pictures  of  the  pntative 
flitther  and  of  the  illegitimate  child,  taken  by 
photography,  are  not  inadmissible  in  evidence 
for  the  purpoee  of  showing  resemblance  between 
the  two,  but  are  entitled  to  but  little  weight,  since 
great  dissimilarity  between  kindred,  and  stron^r 
resembUinoe  between  strangers,  are  matter  of 
every-day  observation. 

(e)  That  the  Statute  of  1850  and  the 
Statate  of  1870»  in  reflsrenoe  to  the 
SMioption  of  illegitimate  children,  are  to  be 
strictly  construed,  but  the  provisions  of  the  Ck>de 
on  that  subject  are  to  be  liberally  construed,  when 
applied  to  acts  of  the  putative  father  done  since 
the  adoption  of  the  Codes. 

(/)  That  in  the  absence  of  written  ae- 
Imowledfl^entt  attested  by  icompetent  wlt- 

«Head  notes  by  Fox,  jr. 
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nesscA,  an  llleffitlmata  child  can  be  adopted  by,, 
and  given  a  right  of  Inheritance  in  the  estate  of,, 
the  father,  only  by  the  father^s  ^*  publicly  ac- 
knowledging it  as  his  own,  receiving  it  as  such,, 
with  the  consent  of  his  wife,  if  he  is  married,  mto 
his  famUy,  and  otherwise  treating  it  as  if  it  were 
a  legitimate  child."  That  **  public  acknowledg- 
ment** requires  that  he  should  have  held  the  child 
out  to  his  relatives,  friends,  acquamtanoes  an4> 
the  world  as  his  child. 

(a)  That  secret  and  clandestine  main* 
tenance  of,  or  contributions  to  the  support  of,, 
an  illegitimate  ohUd,  kept  outside  the  circle  of 
his  own  daUy  association,  never  allowed  to  bear 
his  name,  never  visited  by  the  father  at  the  pUice- 
of  its  abode,  never  entertained  by  the  father  at 
his  own  place  of  abode,  the  father  denying  its  pa» 
temity  to  his  relatives,  and  concealing  it  from 
his  business  and  daily  associates,  will  not  consti- 
tute adoption,  or  establish  a  right  of  inheritanoe- 
m  the  estate  of  the  father,  even  though  the  father 
may  have,  m  the  presence  and  hearing  of  the- 
child^s  nurse,  and  of  a  few  persons  with  whom  b& 
was  brought  In  contact  in  connection  with  pro- 
viding for  the  wants  of  the  child,  spoken  of  it  a» 
•^y  boy,"  or  "my  son." 

(Beatty,  Ch.  J.,  and  Works  and  Paterson^  JJ.,  di»> 
sent) 

(November  80, 1880.)* 

APPEA.L  by  defendants  from  a  Judgment  of 
the  Supenor  Court  for  the  City  and  County- 
of  San  Francisco  in  favor  of  petitioner  in  a  pro- 
ceeding to  establish  a  right  to  share  in  the  dis- 
tribution of  a  decedent's  estate.    Becersed. 

The  case  sufficiently  appears  in  the  opinion. 

Messrs,  John  Garber,  John  H.  Dickin^ 
son,  Thomas  J*  Bowers  and  McAllister- 
A  Berlin  for  appellants. 

Messrs,  Henry  I.  Kowalskjr,  W.  H.  L^ 
Barnes  and  Morris  C«  Banm  for  appellee. 

Fox,  J,,  delivered  the  opinion  of  the  courtr 
Qershom  P.  Jessup  died  in  this  State  on  the- 
2d  day  of  November,  1886,  leaving  a  last  will 
and  testament,  dated  August  28,  1867,  and  be- 
ing at  the  time  of  his  death  a  resident  of  tbe- 
Oity  and  County  of  San  Fraociaco.  The  will 
was  admitted  to  probate  JNovember22,  1886,. 
and  letters  testamentary  issued  to  S.  O.  Flitnan^ 
and  Isaac  Jessup,  the  executors  therein  named » 
He  was  never  married,  and  his  entire  estate^ 
amounting  to  nearly  $100,000,  was  devised  to 
his  brother,  Isaac  Jessup,  and  his  two  sisters^ 
Mrs.  Ann  A.  Lindsley  and  Mrs.  Caroline  O. 
Bogart,  the  two  latter  of  whom  were  and  are- 
nonresidents  of  this  State.  On  the  1 1th  day  of 
April,  1887,  the  petitioner,  respondent  here,, 
describing  himself  as  Richard  P.  Jessup,  but 
signing  as  Richard  Jessup,  and  who  is  subse- 
iiently  shown  to  have  been  usuallv  known  as 
ichard  Miller,  filed  his  petition  in  the  said 
case  in  probate,  in  which,  after  setting  out  the* 
preliminary  facts  showing  the  death  and  pen- 
dency of  the  probate  proceedings,  and  showicg- 
the  character  a  id  condition  and  amount  of  the- 


*A  decision  was  reached  m  this  case  and  an  opin- 
ion  handed  down  on  July  1, 1889,  afBrminfir  the  Judg- 
ment  of  the  court  below.  Subsequently  a  petition^ 
for  rehearing  was  granted  and  the  court  reached, 
the  opposite  conclusion  and  reversed  the  Judgment 
below,  handing  down  the  opinion  given  herewith. 
The  former  opinion  therefore  becomes  of  no  prao* 
tical  importance  and  is  therefore  omitted.  [Rep.l 
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ratate,  he  avers  substantially  that  he  is  a  son  of 
said  Gershom  P.  Jessup,  deceased,  and  of  Josie 
Landis,  deceased;  that  he  was  bom  in  San 
Francisco,  March  20.  1866;  that  said  Gershom 
P.  Jessup  and  Josie  Landis  never  intermarried, 
Dor  lived  together  as  husband  and  wife,  but 
thai  from  and  after  the  birth  of  said  petitioner, 
and  for  many  years  subsequent  thereto,  and  up 
to  the  time  of  the  death  of  said  Gershom  P. 
Jessup,  he,  the  said  Gershom  P.  Jessup,  pub- 
lic] v  acknowledged  the  petitioner  as  his  child, 
and  supported,  maintained  and  educated  him 
as  such,  and  otherwise  and  in  all  ways  treated 
the  petitioner  as  if  he  were  a  legitimate  child; 
"and  did  thereby  adopt  your  petitioner  as  and 
for  his  legitimate  chtld,  and  thereby  and  thence- 
forth your  petitioner  became  for  all  purposes 
the  legitimate  child  of  the  said  Gershom  P. 
Jessup,  from  the  time  of  your  petitioner's 
birth.^' 

It  further  sets  out  that  said  Gershom  P.  Jes- 
sup was  never  married,  and  never  had  &ny  fam- 
ily residence;  that  by  an  omission  not  appearing 
to  be  intentional  he  wholly  omitted  to  provide 
in  his  will  for  petitioner,  and  claims  that  by 
reason  thereof  petitioner  is  entitled  to  the  same 
distributivo  share  in  the  estate  of  deceased  as 
though  said  deceased  had  died  intestate;  and 
then  proceeds  to  set  out  that  the  estate  is  but 
little  indobted,  and  prays  an  order  of  court,  after 
due  notice  and  hearing,  distributing  the  whole 
of  the  estate,  or  such  part  thereof  as  the  court 
shall  direct,  to  petitioner,  upon  his  giving  bond 
conditioned  for  the  payment,  whenever  re- 
quired, of  his  proportion  of  the  debts  of  the 
estate.  Under  this  petition,  citation  was  issued 
to  the  executors  of  the  will  only,  and  served 
on  the  same  day.  Subsequently  the  executors 
appeared  and  demurred  to  the  petition  (1)  for 
want  of  facts  to  entitle  the  petitioner  to  partial 
distribution;  (2)  repeating  the  same  ground  in 
another  form;  (8)  tor  uncertainty,  which  was 
duly  specified;  (4)  that  the  court  had  no  juris- 
diction of  the  subject  matters  contained  in  the 
petition;  (5)  for  defect  and  misjoinder  of  par- 
ties, in  that  the  devisees  under  the  will  were 
not  joined;  (6)  that  the  court  had  no  jurisdic- 
tion of  the  person,  or  any  person,  interested  in 
and  necessary  to  the  determination  of  the  ques- 
tions presented  in  the  petition;  (7)  that  the  pe- 
titioner had  no  legal  capacity  to  petition  for 
partial  or  anv  distribution,  and  setting  forth 
the  reasons  therefor.  This  demurrer  was  af- 
terwards overruled  and  exception  taken,  and 
the  ruling  is  assigned  as  one  of  the  errors  relied 
upon  on  this  appeal.  The  executors  then  an- 
Bwered,  putting  in  issue  the  question  of  the  pa- 
ternity of  the  petitioner  and  the  question  of  his 
adoption.  On  the  issue  thus  framed  a  trial  was 
had  before  the  court,  and  a  large  amount  of 
testimony  was  taken.  The  court  found  in  fa- 
vor of  the  petitioner ,'and  gave  judgment  order- 
ing the  distribution  of  the  entire  estate  to  him, 
upon  his  giving  bond  in  the  sum  of  $1,000, 
wltich  was  given,  conditioned  that  he  would, 
when  required,  pay  any  debts  that  might  be 
found  due  from  the  estate.  From  this  decision 
and  judgment  or  order  an  appeal  is  taken  to 
this  court,  both  on  questions  of  law  and  on  the 
ground  of  InsufBciency  of  the  evidence  to  jus- 
tify the  decision,  the  evidence  being  brought 
up  in  a  bill  of  exceptions. 

Twenty-three  spedficationa  of  errors  of  law  I 
6  ii.  H.  A. 


are  assigned,  six  of  which  go  to  the  question 
of  jurisaiction.  Personally,  I  am  of  opinion 
that  the  court  never  acquired  jurisdiction  to 
hear  and  determine  the  questions  involved  in 
this  appeal;  that,  upon  petition  for  partial  dis- 
tribution, jurisdiction  to  determine  the  question 
of  contested  heirship,  or  ri^ht  to  inherit,  can 
only  be  acquired  by  proceeding  as  provided  la 
section  1664  of  the  Code  of  Civil  Procedure. 
But  in  this  a  constitutional  number  of  the  jus- 
tices of  the  court  do  not  agree  with  me.  and 
the  ruling  of  the  court  ia  in  favor  of  sustaining 
the  ruling  of  the  court  below,  in  so  far  as  re- 
lates to  the  c|uestion  of  jurisdiction. 

The  remaining  specifications  of  errors  of  law 
relate  mostly  to  certain  ruling  of  the  court 
upon  the  admission  and  exclusion  of  evidence. 
Counsel  for  respondent  contends  that  these  rul- 
Ings,  even  if  erroneous,  were  harmless,  for  the 
reason  that  most  of  such  rulings  relate  to  evi- 
dence tending  to  show  that  the  respondent  was 
the  son  of  the  deceased,  and  that  this  fact  was 
admitted  by  counsel  in  the  court  below.  Bv 
an  amendment  of  the  record,  that  which  is 
claimed  to  have  been  an  admission  so  made  by 
counsel  has  been  brought  to  this  court.  We 
do  not  agree  with  counsel  that  it  is  an  admis- 
sion which  should  be  held  binding  upon  the 
parties,  as  to  the  existence  of  the  fact.  At 
most,  it  was  a  mere  expression  of  opinion  of 
counsel  as  to  what  he  supposed  the  court  would 
find,  in  view  of  the  rulings  already  made  and 
given,  not  as  an  admission  of  the  fact,  but  as  a 
reason  whv  he  need  not  dwell  longer  upon  that 
point.  The  fact  of  paternity  is  denied  even 
here,  and  it  is  the  first  of  the  G[uestions  of  fact 
which  will  have  to  be  determined  in  any  pin)- 
ceeding  which  the  respondent  may  prosecute 
for  the  purpose  of  asserting  his  claim  to  inher- 
itance. 

As  to  the  particular  question  put  to  the  wit- 
ness Winter  and  objected  to,  it  may  be  said: 
For  the  avowed  purpose  for  which  the  question 
was  put,  it  was,  to  say  the  least,  harmless  to 
admit  it.  The  witness  had  already  testified  to 
the  fact  that  the  deceased  had  admiltted  to  him 
the  patemi^p'  of  a  boy,  and  shown  him  the  boy. 
The  point  of  inquiry  at  the  moment  of  the  ques- 
tion objected  to  was  the  identity  of  the  young 
man  to  whom  his  attention  was  then  called  in 
court  with  the  boy  so  shown  to  him  some  years 
before,  and  the  witness  had  himself  spoken  of 
marks  of  resemblance  between  the  person  so 
before  him  in  court  and  the  deceased,  and  which 
marks  of  resemblance  had  attracted  his  atten- 
tion on  the  former  occasion,  and  it  was  in  ref- 
erence to  these  marks  of  resemblance  and  re- 
minder that  the  question  was  put,  the  counsel 
declaring  that  the  question  was  not  put  for  the 
purpose  of  proving  ^  paternity,  bat  simply  of 
identity. 

We  cannot  see  that  it  was  prejudicial  error 
to  allow  the  Question  put  to  Mrs.  Hatton  as  to 
the  conversations  had  between  herself  and  the 
deceased  at  any  time  during  the  last  six  or  seven 
years  in  regard  to  the  intentions  of  the  deceased 
towards  Richard's  mother.  The  question  waa 
entirely  irrelevant  and  incompetent  for  the  pur- 
pose 01  showing  adoption,  but  it  was  undoubt- 
edly put  in  the  hope  of  eliciting  further  evidence 
tending  to  show  paternity.  1%  was  a  dangerous 
question  for  the  respondent  to  put,  for  pater- 
nity alone,  even  if  admitted,  would  not  give  a 
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rigbt  of  inherftanoe,  and,  if  the  response  proved 
an  intention  to  make  (any  other  arrangement 
than  that  of  marriage  (an  arrangement  which 
counsel  evidently  cud  not  expect  and  did  not 

£rove),  its  tendency  was,  and  evidently  must 
ave  been,  to  show  that  whatever  the  deceased 
had  done  for  the  boy  was  done  for  some  reason 
other  than  that  of  an  intent  to  adopt. 

We  do  not  perceive  that  it  was  prejudicial 
«rror  to  admit  petitioner's  Exhibits  A,  B,  C, 
D,  E,  F,  G  and  H,  the  letters  of  Mrs.  Landis 
to  Mrs.  Nugent.  They  were  incompetent  and 
inadmissible  for  the  purpose  of  proving  pater- 
nity, but  they  were  not  offered  for  such  a  pur- 
pose. The  sole  object  of  introducing  them  was 
to  show  that  at  that  time  the  child's  mother  ac- 
quiesced in  the  disposition  that  was  being  made 
of,  and  the  provision  that  was  beine  made  for, 
the  child.  For  that  purpose  the  Tetters  were 
admissible,  although  perhaps  not  very  mate- 
rial .—it  being  borne  in  mind  that  this  was  prior 
to  the  passage  of  the  Act  of  1870. 

Exhibit  K,  the  photograph  of  the  deceased, 
taken  ten  or  twelve  years  ago,  was  entirely  ir- 
relevant and  immaterial  to  any  issue  in  the 
cause,  and  the  objection  to  its  introduction 
should  have  been  sustained.  Its  admission 
was,  however,  probably- a  harmless  error. 

Exhibit  L  was  a  photograph  showing  the  de- 
ceased and  the  petitioner  in  the  same  picture. 
It  was  made  shortlj]  before  the  trial,  by  bring- 
ing two  negatives  in  juxtaposition,  and  from 
them  making  a  third.  One  of  them,  that  of 
the  petitioner,  was  made  from  life  at  the  time; 
the  other  was  an  old  negative  made  several 
years  before.  The  admitted  purpose  of  the  in- 
troduction of  this  picture  was  to  show  the  re- 
semblance of  the  two  persons,  as  a  fact  tending 
to  prove  paternity.  ^ 

Mere  opinion  as  to  resemblance  between  a 
child  and  its  putative  father  is  not  admissible 
in  evidence,  but  the  fact  of  resemblance  is  held 
to  be  some  evidence  tending  to  prove  paternity; 
and  so,  when  the  child  and  the  alleged  father 
have  both  been  present,  it  has  been  held  per- 
missible to  place  them  side  by  side  before  the 
Jury  for  the  purpose  of  letting  them  draw  their 
own  deductions  as  to  the  fact  of  resemblance. 
GUmantan  v.  Ham,  88  N.  H.  108. 

We  are  not  prepared  to  say  that  pictures 
taken  by  the  improved  i>rooesse8  of  photog- 
raphy may  not  be  admissible  for  such  a  pur- 
pose; but  they  would  be  entitled  to  much  less 
weight  as  evidence  than  profert  of  the  persons 
themselves;  and  even  the  latter  would  not  go 
far  towards  establishing  relationship,  since  a 
marked  similarity  between  strangers,  and  great 
dissimilarity  between  kindred,  are  matters  of 
almost  daily  observation.  See  1  Wharton,  Ev. 
8  846. 

We  do  not  think  the  exception  taken  to  the 
admission  of  the  deposition  of  the  clergyman 
Ward,  as  a  whole,  was  well  taken.  Taken  bv 
itself,  that  dei)08ition  would  not  have  been  ad- 
missible as  proving,  or  tending  to  prove,  anv- 
thing  binding  upon  the  deceased;  but,  taken  m 
connection  with  the  testimony  of  Mrs.  Hatton, 
it  was  admissible,  as  corroboratory  of  her  tes- 
timony in  relation  to  the  fact  of  the  christeninff. 

Errors  are  also  assigned  as  to  some  other  rul- 
fngs  of  the  court  in  the  admission  and  exclu- 
sion of  evidence,  but  we  do  not  deem  them  of 
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sufficient  importance  to  merit  special  considera- 
tion here. 

The  only  remaining  point  upon  this  appeal 
which  it  is  necessarv  for  us  now  to  consider  is 
that  "the  evidence  is  insufficient  to  justify  the 
decision."  The  evidence  is  voluminous,  and  at 
the  first  reading  seems  conflicting.  But  when 
we  have  first  examined  the  law,  and  ascertained 
and  determined  what  facts  are  necessary  to  be 
established  by  proof  in  order  to  determine  that 
an  iUegitimate  child  has  been  legitimized  and 
given  the  capacity  of  inheritance  in  the  estate 
of  the  father,  the  apparent  conflict  is  removed; 
and  upon  some  at  least  of  the  points  so  neces- 
sary to  be  established  by  proof  we  find  that  there 
is  not  only  no  conflict,  but  no  evidence  what- 
ever, to  bring  the  case  within  the  requirements 
of  the  law.  All  the  rights  which  are  given  to 
the  petitioner  in  the  premises  are  given  by 
statute,  passed  in  derogation  of  the  common 
law.  It  is  claimed  by  the  respondent  that  in 
determining  those  rights  the  rule  established 
in  section  4,  Cknle  Civil  Proc,  is  to  be  applied, 
and  the  statutes  are  to  be  liberally  construed, 
with  a  view  to  effect  the  object  and  to  promote 
Justice.  That  is  true,  so  far  as  applies  to  the 
provisions  of  the  Code,  when  applied  to  the 
acts  of  the  deceased  done  since  the  passa^  of 
the  Codes.  But  the  converse  of  the  proposition 
is  the  rule,  so  far  as  reliance  is  placed  upon 
statutes  passed  prior  to  the  Codes  and  acts  done 
under  thenL    Piria  v.  Peek,  81  Cal.  859. 

And,  even  as  to  the  Code,  'liberal  construc- 
tion" does  not  mean  enlargement  or  restriction 
of  a  plain  provision  of  a  written  law.  If  a 
provision  of  the  Code  is  phiin  and  unambiguous, 
it  is  the  duty  of  the  court  to  enforce  it  as  it 
is  written.  If  it  is  ambiguous  or  doubtful, 
or  susceptible  of  different  constructions  or 
interpretations,  then  such  liberality  of  con- 
struction is  to  be  indulged  in  as,  within  the 
fair  interpretation  of  its  language,  will  effect 
its  apparent  object,  and  promote  justice.  The 
law  m  force  at  the  time  of  the  birth  of  the  re- 
spondent reads  as  follows:  '*Ever^  illegitimate 
child  shall  be  considered  as  an  heir  of  the  per- 
son who  shall,  in  writing,  signed  in  the  presence 
of  a  competent  witness,  have  acknowledged 
himself  to  be  the  father  of  such  child."  Stat. 
1860,  p.  220,  §  2.  This  Statute  must  be  strict- 
ly construed.    PCna  v.  Peek,  gupra. 

There  is  no  pretense  that  any  such  written 
acknowledgment  was  ever  made.  It  follows 
that  under  this  Statute  neither  oral  admission 
nor  proof  (otherwise  than  by  such  written 
acknowledgment)  of  the  fact  of  paternity  will 
constitute  the  illegitimate  child  an  heir.  This 
Statute  continued  in  force  until  March  81, 1870, 
when  it  was  repealed,  and  the  Legislature  passed 
*'An  Act  Providing  for  the  Adoption  of  Minors, 
and  the  Legitimizing  of  Children  Bom  out  of 
Wedlock."  Stat.  1869-70,  p.  580.  The  third 
section  of  this  Act  provide8,among  other  things, 
that  an  illegitimate  child  cannot  be  adopted 
without  the  consent  of  the  mother,  and  that 
the  consent  of  the  minor,  if  over  twelve  ^ears, 
shall  always  be  necessary.  If  this  section  is 
construed  to  apply  to  the  adoption  provided  for 
in  section  9  of  the  same  Act,  it  requires  thin^ 
which  there  has  been  no  attempt  to  prove  m 
this  case;  but  we  think  that  it  cannot  be  fairly 
construed  to  have  any  application  to  adoptions 
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under  said  section  9.  The  first  seven  sections 
of  the  Act  provide  for  the  adoption  of  children 
l^  strangers,  and,  while  the  language  of  sec- 
tion 8,  refeired  to,  seems  to  be  general,  we 
think  it  was  intended  to  be  limited  to  the  cases 

Erovided  for  in  that  part  of  the  Act  embraced 
1  the  first  seven  sections.  Sections  8  and  9 
read  as  follows:  "Sec.  8.  A  child  born  before 
wedlock  shall,  to  all  intents  and  purposes,  be- 
come legitimate  by  the  subsequent  marriage  of 
its  parents.  Sec.  9.  Either  or  both  parents  of 
an  illegitimate  chOd,  or  the  father  with  the 
consent  of  his  wife,  or  the  mother  with  the  con- 
sent of  her  husband,  may  acknowled^  such 
child  as  his  or  their  own,  by  a  document  m  writ- 
ing, executed  by  either  if  single,  or  both  if 
married,  or  by  treating,  receiving  or  acknowl- 
edging him  publicly  as  his  or  their  own  legiti- 
mate child;  and  such  child  and  the  one  men- 
tioned in  the  foregoing  section  shall,  to  all' in- 
tents and  purposes,  be  deemed  legitimate  from 
the  time  of  its  birth,  and  entitled  to  all  the 
ri^its  and  privileges  of  legitimate  offspring." 
This  Statute  must  also  be  strictly  construed, 
for  it  was  not  until  the  adoption  of  the  Codes, 
and  is  only  as  to  the  Codes,  that  the  rule  that 
statutes  in  derogation  of  the  common  law  must 
be  strictly  construed  was  changed.  This  was 
Uie  first  Statute  which  authorized  legitimizing 
of  an  illegitimate  child  by  any  mode  other  than 
the  written  acknowledgment  provided  for  in 
the  Statute  of  1850;  and  at  the  time  of  the 
adoption  of  this  Statute  the  respondent  in  this 
case  was  a  little  over  four  years  of  age.  This 
Statute  remained  in  force  until  January  1, 1878, 
when  section  280  of  the  Civil  Code  took  its 
place.  That  section,  so  far  as  relates  to  the 
legitimizing  of  an  illegitimate  child,  provides: 
"The  father  of  an  illegitimate  child,  by  public- 
ly acknowledging  it  as  his  own,  receiving  it  as 
such,  with  the  consent  of  his  wife,  if  he  is  mar- 
ried, into  his  family,  and  otherwise  treating  it 
as  if  it  were  a  legitimate  child,  thereby  adopts 
it  as  such;  and  such  child  is  thereupon  deemed 
for  all  purposes  legitimate  from  the  time  of  its 
birth."  This  provision,  being  a  part  of  the 
Code,  is  to  be  liberally  construed,  but  it  is  not 
retroactive,  and  relates  only  to  minor  children. 
Be  EstaU  of  Pico,  52  Cal.  84,  and  56  Cal.  418. 
Section  1887  of  the  same  Code  is  a  part  of 
the  chapter  on  succession,  and  provides:  "Every 
illegitimate  child  is  an  heir  of  the  person  who, 
in  writing,  signed  in  the  presence  of  a  compe- 
tent witness,  acknowledges  himself  to  be  the 
father  of  such  child,  and  in  all  cases  is  an  heir 
of  his  mother,  and  inherits  his  or  her  estate,  in 
whole  or  in  part,  as  the  case  may  be,  in  the 
same  manner  as  if  he  had  been  born  in  lawful 
wedlock." 

It  is  contended  that  this  provision  of  section 
1387  is  a  limitation  upon  section  280,  but  we 
do  not  think  that  the  Code  should  be  so  con- 
strued. The  whole  chapter  on  adoptions  re- 
lates to  the  adoption  of  minors;  and  by  the 
express  provision  of  this  section  280  an  illegiti- 
mate minor,  acknowledged  and  adopted  as 
therein  provided,  "is  deemed  to  be  legitimate 
for  all  purposes."  One  of  the  objects  of  adop- 
tion, and  of  legitimizing  by  adoption,  is  to  give 
the  capacity  of  inheritance.  It  has  been  al- 
ready determined  in  Be  Estate  of  Pico,  supra, 
that  this  section  relates  only  to  minors,  who 
alone  are  subjects  of  adoption,  and  that  section 
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1887  pro^des  for  giving  to  illegitimate  adolU 
the  capacity  of  inheritance.  It  follows  from 
these  Statutes,  and  the  rules  of  law  applicable 
to  the  construction  thereof,  that  prior  to  1870, 
when  this  respondent  was  four  years  of  age» 
be,  the  respondent,  could  not  have  been  adopt- 
ed by  the  deceased,  or  given  the  capacity  of 
inheritance  from  him,  except  by  acknowledg- 
ment in  writing,  in  the  presence  of  a  compe- 
tent witneas;  that  from  March  81,  1870,  to< 
January  1,  1878,  he  could  have  been  so  adopt-; 
ed  and  given  such  capacity,  either  by  acknowl- 
edgment in  writing,  as  before,  or  by  the  de^ 
ceased  having  "treated,  received,  or  acknowl- 
ed^  him  publicly  as  his  own  legitimate- 
child."  Both  these  Statutes  must  be  strictly* 
construed.    Ptna  v.  Peck,  eupra. 

It  is  conceded  there  was  no  written  acknowl- 
edgment, such  as  prescribed  by  either  Statute. 
The  Act  of  1870  cannot  be  construed  as  retro- 
active, so  as  to  give  force  or  effect  to  acts  done 
or  periormed  before  its  passage,  which  they 
would  not  have  had  at  the  time  they  were  so 
done  or  performed.  Since  the  Ist  of  January^ 
1878,  he  could  have  been  so  adopted  and  given 
such  capacity  of  inheritance  by  the  deceased 
having  "publicly  acknowledged  him  as  his 
own,  receiving  him  as  such  .  .  .  into  his  fam- 
ily, and  otherwise  treating  him  as  if  he  were  a 
legitimate  child;"  and  this  provision  is  to  be 
liberally  construed.  But  liberal  construction 
does  not  mean  that  even  this  provision  is  to  be 
construed  to  be  retroactive.  Nothing  that  was 
said  or  done  by  the  deceased  prior  to  January 
1, 1878,  can  be  construed  as  proving,  or  tend- 
injt  to  prove,  such  adoption,  unless  it  had  that 
effect  at  the  time  it  was  said  or  done,  and  un- 
der the  law  then  in  force.  Liberal  construc- 
tion does  not  require  or  authorize  the  frittering 
away  of  the  written  law,  nor  are  we  authorized 
to  consider  the  apparent  justice  or  hardship  of 
particular  cases,  ifor  we  are  not  appointed  to 
decide  cases  alone,  but  to  settle  principles  first, 
and,  second,  to  decide  cases  according  to  those 
settled  principles,  as  applied  to  the  facts  pre- 
sented in  the  cases.  The  decision  of  a  single 
case  according  to  its  apparent  Justice  or  hara- 
ship  might  establish  a  principle  that  would 
cause  greater  injustice  orgreater  hardship  in 
numerous  other  cases.  While  it  is  true  that 
illegitimate  children  are  themselves  innocent  of 
wrong,  and  are  for  that  reason  entitled  to  the 
sympathies  of  mankind,  and  to  such  reparation 
as  the  laws  can  give,  it  is  equally  true  that 
courts  ought  not,  by  any  extraordinary  liberal- 
ity in  the  construction  of  those  laws,  to  enable 
wantons  in  silk,  having  children  without 
names,  to  prey  upon  the  estates  of  dead  men^ 
however  much  they  may  have  thrived  through 
the  fears  of  living  ones.  While  in  this  panic- 
ular  case  no  adventuress  is  seeking  to  recoup 
for  her  own  wrong,  it  is  important  to  see  that 
a  rule  of  law  is  not  established  by  construction 
which  would  place  a  premium  upon  perjury  in 
other  cases,  though  none  may  be  manifest  here. 
Of  the  women  who  are  mothers  of  nameless 
children  there  are  few  indeed  who  would  hes- 
itate at  any  fraud,  or  to  whom  periury  would 
seem  a  crime,  if  by  means  of  it  a  dead  father, 
who  had  left  a  goodly  estate,  could  be  secured 
for  the  nameless  one,  and  this  even  while  con- 
tinuing in  illicit  intercourse  with  the  actual 
father  still  living.    And  human  nature  is  so 


598 


California  Supreme  Court. 


Not., 


weak  that  even  men  are  not  wanting  who 
would  aid  their  mistresses  in  palming  off  their 
own  children  upon  the  estates  of  demi  men,  if 
thereby  a  com])i.\ence  could  be  secured  upon 
which  both,  with  their  illegitimate  offspnng, 
could  continue  to  live  in  luxury  and  in  crime. 
On  the  other  hand,  the  court  ought  never,  by  a 
strained  construction  in  the  other  direction,  to 
relieve  a  licentious  man,  or  his  estate,  of  an^  of 
the  obligations  or  burdens  which  the  Legisla- 
ture has  imposed  as  a  restraint  upon  vice,  as  a 
reparation  to  those  who  actually  suffer  from 
his  vices,  or  as  a  protection  to  the  Common- 
wealth from  the  burden  of  supporting  the 
nameless  offspring  of  his  crimes.  Between 
these  two  dangers,  the  duty  of  &he  court  is  fair- 
ly to  interpret  the  laws  as  the  Legislature  has 
framed  them,  without  regard  to  how  its  action 
may  affect  individual  cases.  If,  thus  inter- 
preted, they  are  found  to  be  too  stringent  or 
too  liberal,  the  remedy  is  through  the  Legisla- 
ture, and  not  the  courts. 

Acting  upon  these  rules  of  interpretation  and 
construction,  the  inquiry  is  whether  the  acts 
and  declarations  of  the  deceased  amounted  to  a 
public  acknowled^ent  by  him  of  this  child 
as  his  own;  receiving  it  as  such  into  his  family, 
and  otherwise  treating  it  as  if  it  were  a  legiti- 
mate child.  As  he  bad  no  home  and  no  fam- 
ily, in  the  strict  sense  of  "a  collective  body  of 
persons  who  live  in  one  house,  and  under  one 
head  or  manager, — a  household  including  pa- 
rents, children  and  servants." — it  would  not  be 
a  fair  or  liberal  construction  to  say  that  the 
child  had  not  been  adopted  or  acknowledged 
because  he  had  not  been  received  in  such  a 
home  or  made  a  member  of  such  a  family.  On 
the  other  hand,  since  it  is  a  fact  that  the  de- 
ceased did  have  a  family,  in  the  sense  of  hav- 
ing "brothers  and  sisters,  kindred,  descendants 
of  one  common  progenitor,"  with  some  of 
whom  he  was  brought  into  freouent  contact, 
and  also  business  associates  ana  friends  with 
whom  he  was  in  daily  intercourse,  from  all  of 
whom  he  not  only  studiously  concealed,  and 
to  his  brother  in  express  terms  denied,  the  re- 
lationship, it  would  require  a  liberality  of  con- 
struction destructive  of  the  language  of  the 
Statute  itself  to  hold  that  there  had  been  an 
adoption  within  the  meaning  of  the  Code,  or 
of  the  Statute  of  1870.  And  it  is  conceded 
that  there  was  none  under  the  Statute  of  1850. 
An  analogous  question  was  recently  considered 
by  this  court  at  great  length  in  the  case  of 
Sharon  v.  Sharon,  79  Cal.  633,  and  the  sum  of 
the  conclusion  there  reached  was  that  the  par- 
ties must  have  held  themselves  out  to  their  rel- 
atives, friends,  acquaintances  and  the  world  as 
occupying  towards  each  other  the  relations 
claimed  for  them  in  the  action.  Speaking  gen- 
erally, the  laws  applicable  to  this  case  seem  to 
require  something  like  the  same  kind  of  public 
acknowledgment  and  recognition  as  was  re- 
quired in  that  case.  Was  there  such  acknowl- 
edgment and  recognition?  Let  us  consider 
briefly  what  is  and  what  is  not  shown  bv  the 
evidence.  We  assume  for  the  purposes  of  this 
opinion  that  the  paternity  was  sufficiently  es- 
tablished. That  alone,  unless  established  by 
written  acknowledgment,  in  the  presence  of  a 
competent  witness,— which  was  not  done  in 
this  case, — does  not  establish  adoption,  or  give 
a  right  of  inheritance.  It  is  also  in  evidence 
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that  when  the  mother  of  this  child  was  about 
to  be  confined  the  deceased  brought  her  to  this 
city,  and  procured  for  her  care  and  mainte- 
nance at  the  house  of  a  reputable  negro  nurse 
during  the  period  of  her  confinement  and  ill- 
ness. One  witness,  a  dentist,  with  whom  the 
deceased  had  some  acquaintance,  and  to  whom 
he  applied  for  some  professional  service  for 
the  mother  before  her  confinement,  says  that 
at  that  time  the  deceased  acknowledged  to  him 
that  the  child  about  to  be  bom  of  that  womaa 
wa!'  his;  that  he  said  he  would  not  marry  the 
girl,  but  would  be  just  with  her,  and  pay  all 
the  expenses  of  her  care,  and  would  care  for 
the  child.  Another,  a  colored  woman,  who 
had  the  care  of  the  boy  after  the  first  few  years 
of  his  existence,  and  daughter  of  the  nurse 
where  the  child  was  bom,  testifies  that,  at 
about  the  time  the  mother  was  brought  to  the 
house  of  her  mother,  she  overheard  a  conver- 
sation between  the  deceased  and  her  mother,  in 
which  deceased  acknowledged  that  he  was  the 
father  of  the  child  about  ^to  be  born,  and  in- 
tended to  provide  for  it.  She  also  says  that 
deceased  then  also  promised  that  he  would 
marry  the  girl. 

This  is  the  only  direct  testimony  tending  to 
show  a  promise  on  the  part  of  the  deceased  to 
marry  the  child's  mother.  It  is  given  by  one 
who  was  herself  a  child  at  the  time  when  she 
says  the  promise  was  made.  This  is  in  direct 
conflict  with  the  statement  made  about  the 
same  time  to  the  dentist.  The  conflict,  how- 
ever, is  of  liitle  moment,  except  as  it  shows  a 
conflict  between  the  two  witnesses,  without 
whose  testimony  the  respondent  has  no  case 
whatever,  and  tends  to  show  that  the  recollec- 
tion of  the  colored  woman  as  to  events  happen- 
ing and  declarations  made  during  the  period  of 
her  own  childhood  may  not  in  all  cases  be  re> 
liable.  It  is  sufficiently  shown  that  the  mother 
of  the  child  remained  at  the  house  of  the  nurse 
about  seven  weeks,  during  which  the  deceased 
called  there  frequently,  the  witness  says,  and 
Jessup  paid  all  the  expenses.  After  the  mother 
left,  the  child  was  kept  and  cared  for  by  the 
nurse,  at  the  expense  of  Jessup,  who  called 
frequently  to  see  it,  and,  as  it  got  old  enough 
to  observe  things,  would  plav  with  it,  calling 
it  his  boy,  and  calling  himself  *'  daddy,"  and 
at  a  still  later  period  would  take  the  child  and 
the  witness,  who  appears  at  that  time  to  have 
acted  the  part  of  nurse  girl  to  the  child,  to 
North  Beach,  and  let  it  see  the  animals  there, 
and  buy  nuts  and  cakes  for  it  to  feed  to  tliem. 
The  girl  says  that  he  was  veir  fond  of  Ihe 
child,  and  that  it  was  called  '*  Richard"  at  his 
request.  Her  testimony  is  very  full,  as  tend- 
ing to  show  his  interest  in  and  apparent  affec- 
tion for  the  child  while  it  remained  at  tiie 
house  of  the  original  nurse  and  in  the  Cit^  of 
San  Francisco,  G^e  saying,  among  other  things, 
that  he  said  *' he  J  wanted  to  make  a  man  of 
him,"  and  "  if  Richard  behaves  himself,  and 
does  what  I  want  him,  he  will  not  be  sorry  for 
it,"  and  many  other  expressions  of  this  kind. 

All  this  might  have  gone  far  towards  proof 
of  acknowledgment  and  adoption,  if  it  had 
been  public,  and  at  a  time  when  the  law  au- 
thorized adoption  by  such  kind  of  acknowl- 
edgment. But  it  was  never  public.  It  was 
made  and  done  only  to  and  in  the  presence  and 
hearing  of  the  negro  family  in  whose  care  h» 


1889. 


Be  Jessup's  Estatb 


509 


placed  and  coDtiniied  to  keep  it.  When  h6 
took  it  out  it  was  with  the  negro  girl,  and  then 
not  to  a  place  where  he  would  be  likely  to 
meet  members  of  his  own  family  and  friends. 
And  it  all  occurred  during  the  period  of  the 
child's  residence  in  San  Francisco.  During 
•all  that  time  the  Law  of  1850  was  in  force,  and 
no  kind  of  acknowledgment  or  recognition 
would  amount  to  adoption,  unless  it  was  in 
writing,  and  duly  witnessed.  According  to 
the  testimony  of  this  witness,  she  was  herself 
about  thirteen  years  of  age  when  the  respon- 
<lent  was  born.  In  May,  1868,  she  married  and 
removed  to  Petaluma,  and  two  months  after- 
wards, when  the  respondent  was  less  than  two 
years  old,  he  was  removed  to  her  residence  in 
Petaluma,  and  that  continued  to  be  his  resi- 
-dence  until  1876,  when  he  was  sent  away  'o 
school.  It  will  be  observed  that  this  removal 
to  Petaluma  occurred  prior  to  the  passage  of 
the  A.ct  of  1870,  and  it  is  a  significant  fact  that 
it  is  not  shown  that  the  deceased  ever  visited 
the  boy  after  such  removal,  either  in  sickness 
•or  in  health,  and  is  affirmatively  proved  that 
he  never  did  visit  him  while  living  at  Petaluma. 
Nor  is  it  shown  that  the  two  ever  lodged,  even 
for  a  single  night,  in  the  same  house,  or  sat 
<lown  at  the  same  table,  or  even  in  the  same 
dining-room  in  their  lives.  It  is  shown,  how- 
ever, that  deceased  continued  to  provide  for 
the  boy's  maintenance  while  at  Petaluma,  and 
subsequently  had  the  colored  woman  take  him 
to  Washington  College,  where  he  had  arranged 
for  his  boiSd  and  schooling,  and  where  he  was 
entered  and  known,  as  he  had  been  known  at 
Petaluma,  by  the  name  of  **  Richard  Miller," 
the  latter  being  the  family  name  of  the  colored 
people  with  whom  he  had  been  living.  The 
witness  testifies  that,  when  she  had  her  own 
children  christened  by  a  colored  clergyman  at 
Petaluma,  she,  at  the  request  of  Jessup,  had 
Richard  christened  by  the  name  of  "Richard 
Page  Jessup;"  and  the  deposition  of  the  clergy- 
man shows  that  he  had  some  recollection  of 
such  an  occurrence,  but  no  public  or  church 
record  was  made  of  the  fact,  and  the  private 
record  kept  by  the  clergyman  had  been  lost. 
It  is  not  shown  that  Jessup  had  any  knowledge 
of  this  fact,  except  that  the  witness  says  she 
had  it  done  at  his  request^  and  that  afterwards 
she  informed  him  of  the  fact,  and  he  gave  her 
$5  to  give  to  the  preacher.  The  boy  was  never 
known  anywhere  by  the  name  of  "Jessup," 
but  always  and  everywhere  by  the  name  of 
"  Miller."  He  was  placed  at  school  as  a  ward 
of  Jessup,  and  the  accounts  were  kept  against 
Jessup,  as  guardian  of  "  Richard  Miller." 
Two  or  three  witnesses  testify  that  while  at 
school,  when  he  was  sixteen  or  seventeen  years 
of  age,  the  young  man  himself  declared  that 
he  did  not  know  who  his  father  was;  and  it  is 
fairly  deducible  from  the  whole  evidence  that 
he  never  did  know  Jessup  as  his  father,  or  caU 
him  such,  although  he  knew  that,  sometimes 
directly  and  sometim'^s  indirectly,  Jessup  was 
contributing  to  his  support. 

Jessup's  diary,  and  all  the  accounts  and 
memoranda  kept  by  him  relating  to  the  boy, 
that  could  be  found  among  his  eflPects,  were 
brought  into  court,  and  nowhere  among  them 
is  there  an  entry  of  any  kind  indicating  an  ac- 
knowledgment of  the  boy  as  beins  his  son. 
Every  reference  that  is  made  to  him  is  as 
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"Richard"  or  "Dick  Miller."  It  is  patent, 
however,  from  the  evidence  that  for  fourteen 
or  fifteen  years  he  secretly  provided  for  the 
maintenance  of  that  boy;  that  is  to  say,  as 
secretly  as  such  a  thing  could  reasonably  be 
done,  without  sending  the  boy  entirely  out  of 
the  country;  and  the  evidence  discloses  abun- 
dant reason  why  he  was  not  sent  away.  This 
could  not  have  b^n  done  without  causing  a 
denouement  which  he  was  constantly  seeking  to 
avoid.  Necessarily,  the  maintenance  was  not 
entirely  secret.  He  was  compelled  to  act 
through  and  to  deal  with  others  in  providing 
for  the  care  and  education  of  the  boy.  But  he 
always  acted  through  channels  that  were  not 
within  the  circles  of  his  ordinary  dealing  or 
his  ordinary  association,  and,  as  far  as  possible, 
without  the  knowledge  of  his  family.  The 
fact  of  the  boy's  existence,  and  that  Jessup 
was  supporting  him,  was  communicated  to  his 
brother,  while  yet  the  child  remained  in  San 
Francisco,  by  the  nurse  in  whose  charge  he 
was.  A  few  days  afterwards,  the  brother  asked 
Jessup  about  it,  and  asked  him  if  it  was  his 
boy,  to  which  Jessup  replied:  "  No,  it  ain't  my 
boy."  Neither  of  the  brothers  was  at  that 
time  occupying  such  social  relations  that  either 
would  have  been  likely  to  deny  paternity 
through  either  fear  or  shame.  During  the  last 
year  or  two  of  his  life,  Jessup  was  m  feeble 
health,  and  it  is  apparent  that  both  he  and  his 
brother  felt  that  his  end  was  approaching. 
During  that  period  the  brother  again  asked  him 
about  the  boy,  and  asked  him:  "Gus,  what 
ever  became  of  that  boy  you  were  taking  care 
of  ?"  To  which  Jessup  replied:  "  The  bey,— 
I  tried  to  make  something  of  him.  I  have 
taken  care  of  him,  and  have  tried  to  m^^e 
something  out  of  him;  but  he  didn't  amount  to 
anything,  and  I  let  him  go."  And  the  brother 
swears  &at  Jessup  never  did  acknowledge  to 
him  that  the  boy  was  his. 

Some  six  or  seven  witnesses  are  called,  be- 
sides the  dentist  and  colored  woman  above  re- 
ferred to,  who  testify  to  conversations  with  the 
deceased  at  different  times,  in  which  he  spoke 
of  the  boy  as  "  his  boy,"  and  among  them  we 
notice  that  four,  besides  the  dentist  and  colored 
woman,  sometimes  used  the  words  "my  son'* 
instead  of  "  my  boy"  as  having  been  spoken  by 
the  deceased;  but  with  all  the  witnesses  who 
are  examined  on  the  subject  "  my  son"  is  the 
exception  to  the  rule,  the  more  common  form 
being  "  my  boy,"  and  the  still  more  common 
form  being  "  the  boy."  These  witnesses  may 
all  be  perfectly  honest,  and  still  by  mistake 
may  have  used  the  words  "my  son"  in  the 
isolated  cases  where  they  have  used  them,  when 
in  fact  they  should  have  used  the  form  of  ex- 
pression most  commonly  adopted  by  them, 
"  my  boy,"  or  "  the  boy."  But  it  makes  no 
difference  whether  they  were  mistaken  or  not. 
None  of  these  witnesses  were  members  of 
Jessup's  family,  and.  with  a  single  exception, 
they  were  not  persons  likely  to  come  in  contact 
with  his  family.  None  of  them  were  his  busi- 
ness  associates,  and  such  of  them  as  could  in 
any  sense  be  called  his  companions  were  only 
so  during  such  portions  of  his  time  as  he  was 
in  hiding  from  society.  They  were  not  oer- 
sons  likely  to  make  public  what  he  had  said  to 
them  on  such  a  subiect,  but  rather  to  accept  it 
as  a  matter  of.  confidence,  to  be  kept  secret* 
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Host  of  them  were  penons  with  whom  he  was 
brought  in  contact  in  the  buainefls  of  providing 
for  the  wants  of  the  boy,  and  to  only  a  few  of 
those  persons  did  he  ever  make  any  such  reve- 
lations, and  in  no  case  were  they  so  made  as  to 
amount  to  public  acknowledgment.  To  the 
clothier  from  whom  be  always  purchased  the 
boy's  clothing,  he  always  spoke  of  him  as  "  the 
boy,"  never  using  any  expression  to  indicate 
that  it  was  his  son  for  whom  he  was  provid- 
ing. To  an  artist,  to  whom  he  paid  $100  for 
painting  a  portrait  of  the  child  when  an  infant, 
be  never  used  any  form  of  expression  to  indi- 
cate a  relationship  to  him,  or  why  he  had  the 
portrait  painted.  But  the  fact  that  he  pro- 
cured this  portrait  is  urged  as  strong  evidence 
tending  to  show  his  affection  for,  and  his  in- 
tentions towards,  the  boy.  It  does  not  so 
strike  us.  It  was  procured  prior  to  1870,  and 
consequently  proves  nothing  in  the  way  of 
adoption.  It  was  retained  by  him  for  some  ten 
or  twelve  years,  and  during  a  portion  of  the 
time  was  seen  bv  some  few  persons  in  his 
room.  He  then  had  it  revarnished,  and  this 
fact  is  dwelt  upon  as  another  evidence  in  sup- 
pHort  of  the  theory  of  adoption,  and  one  occur- 
ring after  the  adoption  of  the  Code.  But  the 
evidence  discloses  other  facts  which,  to  our 
minds,  militate  directly  against  this  theory.  It 
shows  that  although  the  mother,  for  the  pro- 
tection of  her  own  good  name,  had  left  the  boy 
to  be  provided  for  entireiy  by  Jessup,  her  heart 
was  constantly  crying  out  for  her  baby  boy, 
and  she  was  seeking  some  memento  of  hinu 
Just  about  the  time  this  picture  was  finished 
she  was  married.  When  afterwards  it  was  re- 
touched and  freshened  up,  she  had  become  a 
widow,  and  had  removed  from  the  neighbor- 
hood in  which  her  kindred  resided.  It  is  not 
shown  that  she  ever  received  the  picture,  but, 
on  the  other  band,  it  is  not  shown  that  it  was 
retained  in  Jessup's  possession  after  it  had  been 
retouched,  and  it  is  not  found  among  hia  ef- 
fects. It  does  not  appear  that  any  effort  was 
made  to  find  it  amon^  the  effects  of  the  mother, 
who  had  died  some  time  before  Jessup  did. 

S.  O.  Putnam  is  one  of  Jessup's  executors. 
He  was  the  executor  of  a  brother  of  Jessup, 
who  died  about  1866,  and  through  whom  Jessup 
received  most  of  his  fortune.  PutDam  ana 
Jessup  were  always  on  very  intimate  relations, 
ever  since  the  distribution  of  the  former  estate; 
and  much  of  the  time  Putnam  had  funds  of 
Jessup's  in  his  bands.  He  knew  that  Jessup 
was  providing  for  a  boy,  and  during  a  portion 
of  the  time  such  provision  was  sometimes  made 
through  Putnam;  but  Jessup  never  told  Put 
nam  that  the  boy  was  his.  In  1881  Jessup  sent 
the  boy  to  San  Diego  to  go  upon  a  ranch. 
That  was  the  only  time  Putnam  ever  saw  the 
boy.  In  1882  the  boy  returned  of  his  own  ac- 
cord, but,  instead  of  going  to  Jessup,  he  went 
direct  to  Mrs.  Hatton  (formerly  Mrs.  Miller), 
the  colored  woman,  then  residing  at  Napa,  and 
from  there  communicated  with  Mr.  Putnam, 
writing  to  him  several  times  for  money.  These 
letters  were  shown  to  Jessup,  and  once  Jessup 
authorized  some  money  to  bo  sent  to  him;  but 
after  that,  for  the  balance  of  bis  life,  Jessup 
refused  to  have  anything  to  do  with  the  boy. 

Without  dwelling  further  upon  the  details  of 
the  evidence,  it  may  be  summed  up  as  follows: 
It  is  shown  that,  before  and  at  the  time  of  the 
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birth  of  this  respondent,  Jessup  had  promised 
the  mother  that  he  would  protect  her  ^ood 
name  by  providing  for  the  caie  and  mainte- 
nance of  this  child.  Bo  long  as  the  mother 
lived,  h^  was  in  fear  of  personal  difficulty  from 
her  kindred  if  he  failed  to  keep  this  promise. 
This  is  shown  by  the  evidence  of  Mrs.  Hattoo 
as  to  the  earlier  years,  and  of  Mr.  Jackson,  and 
perhaps  some  others,  as  to  the  later  years. 
While  the  mother  lived,  and  until  the  boy  had 
reached  an  age  when  Jessup  seemed  to  think 
that  he  ought  to  be  self-sustaining,  he  kept 
that  promise.  But  in  keeping  it  he  kept  the- 
boy  out  of  the  circle  of  his  own  association. 
To  a  very  limited  number  of  persons,  witb 
whom  he  was  brought  in  contact  in  providing- 
for  the  boy,  he  spoke  of  him  as  "my  boy,"  and 
possibly  to  a  less  number  he  may  have  used 
the  words  "my  son;"  but  he  never  used  these- 
expressions  either  to  or  where  they  they  were 
likely  to  come  to  the  knowledge  of  his  own 
family  or  kindred  or  to  his  most  intimate  and 
confidential  business  acquaintances  and  friends. 
He  never  visited  the  boy  after  he  was  two  years- 
old,  or  after  the  passage  of  any  law  under 
which  adoption  could  result  from  any  line  of 
conduct  other  than  written  acknowledgment,, 
duly  witnessed;  and  when  the  boy  was  brought^ 
or  in  later  years  came,  to  him,  as  he  sometimes 
was  and  did,  he  did  not  entertain  him,  or  keep- 
him  with  him,  for  any  len^h  of  time,  but  made 
his  interviews  brief,  provided  for  his  wants, 
and  sent  him  away.  And  it  does  not  appear 
that  he  ever  but  once  made  the  boy  a  present, 
and  then  only  of  a  five-dollar  watch.  Instead 
of  providing  for  him  among  people  of  his  own- 
race,  he  reared  him,  and  baa  him  brought  up, 
in  a  colored  family,  respectable,  it  is  true,  but 
still  a  family  of  another  race,  commonly  con- 
sidered inferior,  and  to  be  brought  up  among 
whom  is  r^arded  by  most  people  of  the  race- 
of  the  putative  father  as  degrading;  senttothe- 
public  school  with  the  .colored  children,  for- 
bidden to  bear  his  natne,  and  allowed  him 
all  his  life  to  be  known  by  the  name  of  the  col- 
ored family  in  which  he  was  reared;  when  sent 
to  college,  taken  there  by  his  colored  nurse, 
and  entered  there  by  her  name;  at  last  placed 
upon  a  farm  in  Ban  Diego,  and,  when  he  returns 
from  there,  going  to  the  only  home  he  ever 
knew,  the  home  of  his  colored  friends,  and 
there  becoming  a  bootblack  and  waiter  in  a  col- 
ored barber  shop;  and  finally  left  to  start  from 
such  surroundings  and  associations  to  make 
his  own  way  in  life.  And,  as  further  evidence 
in  negation  of  the  idea  of  adoption,  it  appears 
that  within  a  year  after  the  boy  was  bom,  and 
at  the  time  when  Jessup  was,  according  to  the 
testimony  of  the  colored  nurse,  showing  more 
evidences  of  affection  for  the  boy,  and  of  de- 
sire to  provide  for  his  future,  than  he  ever  aft- 
erwards did,  he  (Jessup)  makes  a  will  in  which 
he  wholly  omits  all  mention  of  the  (ihild,  or 
any  provision  for  him,  and  never  afterwards 
changed  it  It  is  true  the  colored  woman  says 
he  frequently  told  her  he  was  going  to  provide 
for  the  boy,  and  another  woman,  whose  rela- 
tions with  Jessup  were,  to  say  the  least,  not 
above  suspicion,  testifies  that  towards  the  close 
of  his  life  Jessup  told  her  that  he  had  made  a. 
wUl  in  which  he  had  provided  for  both  herself 
and  the  boy;  but  no  such  will  has  ever  beei^ 
found,  and  it  is  not  only  fair  to  presume,  but^ 
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for  the  puTDOM  of  thia  case  as  it  stands,  must 
be  presumea,  that  none  such  was  ever  made. 
In  his  intercourse  with  his  own  family,  he  de- 
nied his  relationship  to  the  boy;  and  with  those 
meet  intimately  connected  with  him  in  his 
business  relations,  and  who,  by  reason  of  such 
connection,  acquired  some  knowledge  of  what 
he  was  doing,  he  never  admitted  or  communi- 
cated that  he  was  doing  anything  more  than 
•'putting  up"  for  the  boy. 

It  is  said  that  as  Jessup  was  never  married 
he  was  not  bound  to  receive  this  child  into  his 
family,  for  he  had  none  in  which  to  receive  it. 
But  we  do  not  so  read  the  law.  The  language 
is:  ''Publicly  acknowledging  it  as  his  own,  re- 
ceiving it  as  such,  with  the  consent  of  his  wife, 
if  he  is  married,  into  his  family,  and  otherwise 
ucating  it  as  if  it  were  a  legitimate  child."  If 
he  has  a  wife,  he  can  only  receive  it  into  the 
family  with  her  consent,  but  if  be  has  no  wife 
he  must  still  receive  it  into  his  family;  that  is 
to  say,  in  such  family  as  he  has  the  child  must 
be  acknowledged  and  treated  as  his.  At  least, 
he  must  not  deny  to  the  members  of  such  fam- 
ily that  it  is  bis.  Under  this  evidence,  we  are 
forced  to  conclude  that  Gershom  P.  Jessup 
never  did  ''publicly  acknowledge  this  child 
[the  respondent!  as  his  own,"  or  "receive  It 
mto  his  family, '^  or  "otherwise  treat  it  as  if  it 
were  a  legitimate  child." 

ItfoUawsthat  the  judgment  or  order  ajmeakd 
^rom  must  he  reoereed,  an  the  ground  that  the 
evidence  is  ineufficient  tojustifif  the  deeieion, 

80  ordered. 

We  concur:  Sharpstein.  J,,  Thoniton« 
J  ;  McFarland»  Jl 

I  dissent.  Paterson*  J. 

Works,  /..* 

I  dissent,  for  the  reasons  stated  in  the  opinion 
filed  on  the  former  hearing  of  this  case,  writ- 
ten by  me,  and  concurred  In  by  a  majority  of 
the  court  No  new  point  was  made  on  the 
second  hearing,  and  nothing  additional,  either 
of  law  or  fact,  was  developed.  The  second 
hearing  strengthened  my  views  as  expressed  in 
the  former  opinion,  and  the  manner  in  which 
the  evidence  is  treated  in  the  prevailing  opin- 
ion of  Mr.  Justice  Fox  has  served  to  confirm 
my  first  convictiona. 


Oh.  J.: 


Beatty, 

I  dissent.  Reargument  and  re-examination 
of  this  case  have  convinced  me  that  our  former 
decision  was  correct,  and  have  not  materiaUy 
changed  my  views  as  to  the  validity  of  the  par- 
ticular  grounds  upon  which  it  was  based.  It  is 
conceded— it  would  have  been  impossible  to 
deny — that  the  proof  of  respondent's  paternity 
is  complete.  The  only  argument  that  can  be 
made  against  his  claim  to  inherit  his  father's 
estate  rests  upon  a  strict  construction  of  the 
Statutes,  remedial  in  their  nature,  desired  to 
secure  to  Innocent  unfortunates  in  his  situation 
a  just  share  of  the  rights  to  which  they  are  by 
nature  as  fully  entitled  as  are  legitimate  off- 
spring. No  doubt  a  strong  argument  can  bo 
b'jiit  on  this  basis  of  strict  construction  against 
the  decision  of  the  superior  court.  But  I  ad- 
here to  the  view  so  strongly  put  and  so  satis- 
factorily maintained  by  Justxeeyf OTk&  in  hia 
opinion,  that  in  cases  of  this  kind  the  only 
strictness  required  is  in  proof  of  paternity. 
That  being  satisfactorily  established  by  plenary 
proof,  I  think  courts  should  lean  strongly  in 
favor  of  a  finding  that  the  father  of  ah  illegiti- 
mate child  has  done  what  everv  honest  and 
humane  man  should  be  not  only  willing  but 
eager  to  do,  and  what  a  just  law  would  com- 
pel the  unwilling  to  do.  I  also  think  it  a 
wholly  unauthorized  construction  of  the  Stat- 
ute to  hold  that  the  acts  of  recognition,acknowl- 
edgment,  etc.,  necessary  to  legitimize  a  natural 
chud,  should  be  performed  with  the  express 
intention  on  the  part  of  the  father  of  accom* 
plishing  that  object.  If  the  acts  are  in  them- 
selves such  as  the  Statute  prescribes,  I  think 
they  confer  legitimacy,  without  any  reference 
to  the  intent  with  which  they  are  performed. 
There  is  no  danger  to  morality  in  recofi^iizing 
the  natural  rights  of  Illegitimate  children,  as 
against  their  fathers,  or  other  claimants  of  their 
estates.  And  there  is  no  danger  of  encourag- 
ing the  fabrication  of  spurious  claims,  so  long 
as  strict  proof  of  patemitv  is  insisted  upon. 
From  this  point  of  view,  the  evidence  here  is 
amply  sufficient  to  sustain  the  decision  of  the 
superior  court.  Between  the  passage  of  the 
Act  of  March,  1870,  and  the  adoption  of  the 
Code,  Gershom  P.  Jessup,  if  the  witnesses  told 
the  truth,  did  enough  to  legitimize  the  respond- 
ent, and  no  subsequent  neglect  could  deprive 
him  of  the  status  so  acquir^ 
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CHIPPEWA  VALLEY  &  SUPERIOR  R. 
CO.,  Beept. 

CmCAGO,  ST.  PAUL,  MINNEAPOLIS  ft 
OMAHA  R.  CO.,  Impleaded,  etc.,  Appi 

(...-Wis.....) 

A  contract  by  railroad  eompanies  to  r^- 
fk^tlD  from,  anjr  effort  to  obtain  a  fiprant 

Nora.— Contmets  wid  as  cujaiwt  pvMie  policy. 
All  contracts  prejudicial  to  the  Interests  of  tlM 
public,  such  as  a  contract  tending  to  prevent  free 
competition,  are  void.    Hilton  v.  Eckersley,  6  EL 
&B1.M. 
6L.RA. 


of  public  lands  from  the  Lefiislature,  and  to 
aid  another  company  to  procure  it  bj  all  reason- 
able and  proper  assistanoe  in  consideration  of  a 
share  of  the  grant  obtained  by  the  latter.  Is  void 
as  against  public  policy. 

<Deoember8,  isnj 

APPEAL  hy  defendant,  the  Chicago,  Bt 
Paul,  MiDoeapolis  &  Omaha  Ridlway  Com- 

Money  paid  in  furtherance  of  a  contract  which 
by  statute  is  void  but  not  illegal  as  distinguished 
from  an  illegal  contract,  may  be  recovered  back, 
Leake,  Cont.  2d  ed.  763;  Jeesopp  v.  Lutwyche,  10 
>Czch.  614;  Rosewame  y.  Billing,  15  a  B.  N.  8. 816. 


See  also  12  L.  R.  A.  563,  017. 
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pany,  from  an  order  of  the  Circuit  Court  for 
l>ane  County,  overruling  its  demurrer  to  the 
•complaint  in  a  suit  to  enforce  specific  perform- 
4uice  of  a  contracts    Beverted. 

Statement  by  Cassoday»  J.: 

The  amended  complaint,  in  effect,  alleges 
the  incorporation  and  organization  of  the  plam- 
tiff,  usually  called  the  "Chippewa  Company," 
on  June  15,  1881.  That  thereupon  the  work 
of  locating  and  constructing  its  railway  was 
commenced  and  prosecuted  until  the  fall  of 
1882,  when  the  same  was  completed  from  the 
Mississippi  to  Eau  Claire,  with  a  branch  from 
near  the  mouth  of  the  Red  Cedar  River  by  way 
of  Menominee  to  Cedar  Falls,  and  from  that 
time  the  same  has  been  operated  as  a  railway 
company  engaged  in  the  business  of  a  common 
<»rrier.  That  the  defendant,  The  Chicago,  St. 
Paul,  Minneapolis  &  Omaha  Railway  Company, 
usually  known  as  the  '*  Omaha  Company/' 
was  organized  during  all  the  times  hereinafter 
mentioned.  That  June  16,  1881,  it  was  the 
owner,  among  other  things,  of  a  railway  ex- 
tending from  Elroy,  throujzh  Eau  Claire,  to 
Hudson,  and  thence  to  St.  Paul.  That  it  was 
also  the  owner  of  a  railway  from  Hudson,  in  a 
northeasterly  direction,  a  distance  of  about  120 
miles,  known  as  the  "North  Wisconsin  Rail- 
way." That  June  16, 1881 .  the  defendant.  The 
Chicago,  Milwaukee  &  St  Paul  Railway  Com- 
pany, usually  known  as  the  "  St.  Paul  Com- 
pany/' was  en^ged  in  operating  railways  in 
the  States  of  Wisconsin,  Illinois,  Minnesota  and 
Iowa,  and  the  Territory  of  Dakota.  That  one 
of  its  lines  extended  from  La  Crosse,  by  w^  of 
Wabasha,  in  Minnesota,  to  St.  Paul.  That 
about  3,000  miles  thereof  was  in  the  Slates  of 
Minnesota  and  Iowa,  and  the  Territory  of  Da- 
kota, constructed  over  prairie  lands  almost  en- 
tirely doslitule  of  timber  and  lumber.  That 
said  Chippewa  Company  was  organized  by 
parties  interested  in  and  friendly  to  the  St. 
Paul  Company,  with  a  view  of  connecting  the 
lines  of  said  last-named  Company  with  the  ex- 
tensive prairies  and  timber  lands  in  northwest- 
ern Wisconsin,  and  of  reachinc  the  ports  of 
Lake  Superior,  and  connecting  tbcm  with  said 
system  of  railways,  and  operating  the  same  in 
connection  with  the  St.  Paul  Company,  and 
eventually  transferring  the  same  to  the  St.  Paul 
Company,  to  be  made  a  part  of  and  be  oprated 
with  it  as  a  part  of  its  system.  That  with  that 
view  it  determined  to  and  did  construct  said 
Chippewa  Railway.  That  arrangements  were 
made  by  said  Company,  for  the  extension  of 
fiaid  railway  from  Ceaar  Falls,  on  this  route, 
to  Lake  Superior,  passing  over  the  line  of  that 
part  of  the  land  grant  hereinafter  mentioned, 
more  particularly  from  Superior  to  the  point 
of  intersection  at  or  near  Yeazie  with  the  ISorth 
Wisconsin  Railway. 

That,  at  or  about  the  time  of  tlie  organiza- 
tion of  the  plaintiff  Company  there  was  organ- 
ized a  railway  company,  by  tne  name  of  the 
"  Chippewa  Falls  &  Northern  Railway  Com- 
pany/* with  the  object  of  constructing  a  rail- 
way from  Chippewa  Falls  in  a  northerly  direc- 


tion, by  way  of  Chetek,  Rice  Lake  and  said 
land-grant  intersection  at  or  near  Yeazie,  and 
thence,  either  by  its  own  line  or  a  branch  of 
said  Omaha  Company,  to  Superior.  That  the 
Company  was  organized  in  the  interest  of  said 
Omaha  Company,  and  by  the  oiBcers  thereof, 
and  controlled  and  substantially  owned  by  that 
Company.  That  it  proceeded,  with  the  assist- 
ance of  said  Omaha  Company,  to  construct  its 
road  from  Chippewa  Falls,  on  the  route  indi- 
cated, towards  Superior.  That  the  Omaha 
Company  subsequently  and  prior  to  January 
10,  1882,  acquired  the  ownerahip  in  form  of 
said  road  so  commenced  and  partially  con- 
structed by  said  Company,  and  is  now  the 
owner  thereof.  That  the  lines  of  railway  pro- 
I)osed  to  be  constructed  by  the  pliiutiff  and  by 
the  Chippewa  Falls  &  Northern  Railway  Com- 
pany and  said  Omaha  Company  were  identical 
from  Chetek  northerly  to  Superior,  a  distance 
of  about  126  miles. 

That  by  the  Act  of  Congress  of  June  8, 1866, 
and  May  6,  1864,  grants  of  land,  described, 
were  made  to  Wisconsin,  among  other  things, 
for  tho  construction  of  a  railway  from  Madi- 
son or  Columbus,  by  way  of  Portage  City,  to 
St.  Croix,  at  a  point  described,  and  from  thence 
to  the  west  end  of  Lake  Superior,  and  to  Bay- 
field, upon  the  conditions  named.  That  March 
4, 1874,  the  Legislature  of  the  State  accepted 
said  grants,  and  thereupon  granted  to  the  Chi- 
cago &  Northern  Pacific  Air-Line  Riulway 
Company  all  the  right,  title  and  interest  which 
the  State  then  had,  or  might  thereafter  acquire, 
in  or  to  that  portion  of  the  lands  granted  by 
said  Acts  of  Congress  as  was  or  could  be  made 
applicable  to  the  construction  of  that  part  of 
the  railway  lying  between  the  points  or  inter- 
section mentioned  and  the  west  end  of  Lake 
Superior,  upon  the  express  condition  that  said 
last-named  company  should  construct,  com- 
plete and  put  in  operation  that  part  of  ita  said 
railway  above  mentioned  as  soon  as  a  railway 
should  be  constructed  and  put  in  operation 
from  Hudson  to  said  point  of  intersection,  and 
within  five  years  from  said  las^  mentioned  date, 
and  should  also  construct  and  put  in  operation 
a  railway  from  Qcnoa  northerly  at  the  rate  of 
twenty  miles  per  year;  which  said  grant  was 
duly  accepted  by  said  last-named  company. 
May  1, 1874.  That  the  name  of  said  last-named 
company  was  afterwards,  and  about  1874, 
changea  to  the  Chicago.  Portac^e  &  Superior 
Railway  Company,  commonly  known  as  the 
"Portage  &  Superior  Company." 

That  by  an  Act  of  the  Le&rislature  of  the 
State  approved  March  16,  1878,  the  time  lim- 
ited for  the  construction  and  completion  of  said 
last-named  railway  was  extended  for  the  term 
of  three  years,  or  to  about  May  1, 1882.  Th:it 
for  more  than  two  years  prior  to  January  10, 
1882,  a  railway  had  been  completed  and  put  in 
operation  from  Hudson  to  said  point  of  inter- 
section, as  stated,  but  that  said  Portage  &  Su- 
perior Company  had  not,  on  or  prior  to  said 
last-mentioned  date,  completed  or  constructed 
any  portion  of  said  land-grant  road  from  said 
point  of  intersection  to  Superior,  and  had  not 


An  agreement  between  two  gas  oompanies  of  the 
same  city,  for  the  abandonment  by  one  of  the  oom- 
panies of  the  discharge  of  its  duties  to  the  public. 
And  that  the  price  of  ffas  as  fixed  thereby  should 
not  be  changed  below  a  certain  specified  rate  with- 
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oat  the  consent  of  the  other,  where  one  of  the  com- 
panies is  prohibited  by  statute  from  entering  into 
such  a  contract,  is  an  iiieiaral  contract.  Gibhs  v. 
Oonsolidated  Oas  Co.  180  U.  8. 886  (82  L.  ed.079).  See 
Adams  Co.  v.  Hunter,  post,  61&. 
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constructed  or  put  in  operation  any  part  or 
portion  of  any  railway,  and  was  not  the  owner 
of  any  railway  whatever.  That  said  last-named 
<x>mpany  was  then  wholly  insolvent,  and  un- 
able to  complete  or  build  any  portion  of  said 
land-grant  road,  or  put  the  same  in  operation, 
and  that  it  had  no  means  or  ability  to  complete, 
<»nstruct  or  operate  a  railway,  and  no  property 
of  any  kind  or  description. 

That  one  Barnes,  of  New  York,  was  the  own- 
«r  of  nine  tenths  of  the  bona  fide  stock  thereof, 
and  was.  January  10,  1882,  and  for  several 
weeks  prior  thereto  had  been,  offering  to  sell 
his  stock  entire,  with  the  control  of  said  com- 
pany, and  all  the  franchises  thereof,  to  differ- 
«nt  parties,  especially  to  the  plaintiff  and  the 
St.  Faul  Company  and  the  Omaha  Company. 
That  it  was  well  understood  by  all  parties  that 
the  said  land  grant  would  lapse  to  the  State  on 
May  1, 1882.  That  the  plaintiff,  in  its  own  be- 
haii  and  in  the  interest  of  the  St.  Paul  Com- 
pany, and  the  Omaha  Company  were  both 
proposing  to  apply  to  the  Le^slature  for  said 
grant,  and  were  l)oth  proposing  to  construct 
their  line  of  road  over  the  line  of  said  land- 
grant  road ;  and,  in  view  of  the  facts  stated, 
the  plaintiff  and  the  Omaha  Compaoy,  re- 
spectively, were  proposing  to  ask  the  Legis- 
lature to  confer  said  land  grant  upon  them, 
and  thus  prevent  the  grant  from  lapsing  and 
reverting  to  the  United  States,  and  thereby  be- 
ing lost  to  the  State.  That  it  was  apparent  to 
both  parties  that  in  case  the  plaintiff,  aided  and 
assisted  by  the  St.  Paul  Company,  and  the 
Omaha  Company,  should  enter  into  a  contest 
before  the  Legislature  for  that  grant,  they 
might  defeat  each  other,  and  that  no  disposi- 
tion of  said  land  grant  would  be  made,  and  that 
said  road  would  not  be  constructed,  and  that 
said  land  grant  would  probably  fail  of  its  ob- 
ject and  become  forfeited.  That  it  was  manl- 
iest that  onlv  one  road  from  the  Chippewa  Val- 
ley, on  the  line  indicated,  to  Lake  Superior, 
was  needed  by  the  public  for  the  transaction 
of  business,  and  that,  if  an  arrangement  could 
be  made  by  which  both  the  Companies  inter- 
osted  could  have  traffic  arrangements  over  the 
road  to  be  constructed,  all  parties  would  be 
better  accommodated,  and  all  interests  sub- 
«erved,  than  by  the  construction  of  two  parallel 
and  competing  lines.  That  in  view  of  the  situ- 
ation, and  on  January  10,  1882,  said  Compa- 
nies met,  by  their  respective  representatives 
and  officers,  and  entered  into  a  contract  in  due 
form  of  law,  in  the  words  and  figures,  omitting 
aignatures,  following: 

*'This  agreement,  made  this  10th  day  of 
January,  in  the  year  A.  D.  1882,  between  the 
Ohicago,  St.  Paul,  Minneapolis  &  Omaha  Rail- 
way Company,  party  of  the  first  part,  and  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany, party  of  the  second  part,  witnesseth,  the 
party  of  the  first  part,  in  consideration  of  the 
agreements  of  the  party  of  the  second  part 
hereinafter  expressea,  agrees:  (1)  That  in  case 
the  party  of  the  first  part  shall  obtain  the  land 
grant  heretofore  granted  to  the  Chicago,  Port- 
age &  Superior  Railway  Company  in  the  State 
of  Wisconsin^  either  by  grant  of  the  Legislar 
ture  or  negotiation  with  the  said  Chicago,  Port- 
age &  Superior  Railway  Company,  or  by  both 
auch  grant  and  nef:otiation,  the  said  party  of 
the  first  part  will  give  to  the  said  party  of  the 
«  L.  R.  A 


second  part  one  equal  fourth-part  of  the  lands 
receivea  under  said  grant.  ^2)  That  it  will 
^ranttosaid  party  of  the  second  ijart  all  rights, 
franchises  and  property  which  it  may  obtain 
from  the  said  Chicago,  Portage  &  Superior 
Railway  Company  south  of  the  junction  of 
said  road  with  the  main  line  of  the  iTorth  Wis- 
consin Railway,  including  all  grade  and  right 
of  way  of  said  company  between  said  junction 
and  the  City  of  Chicago,  which  the  party  of 
the  first  part  may  acquire.  (3)  That  it  will 
make  a  contract  of  lease  with  the  said  party  of 
the  second  part,  giving  said  party  of  the  sec- 
ond part  an  equal  right  with  the  party  of  the 
first  part  to  run  its  trains  from  Chippewa  Falls 
(or,  if  the  party  of  the  first  part  shall  construct 
a  road  from  Eau  Claire  to  Chippewa  Falls,  then 
from  Eau  Claire  by  way  of  Chippewa  Falls)  to 
Superior  City,  upon  the  following  terms:  The 
party  of  the  second  part  shall  pay  to  the  party 
of  the  first  part  6  per  cent  interest  per  annum 
upon  one  half  of  the  actual  cost,  upon  a  cash 
basis,  of  said  railroad,  and  shall  also  pay  for 
repairs  of  the  same  upon  the  same,  upon  the 
basis  of  wheelage.  Tbe  option  to  take  this 
agreement  of  lease  shall  remain  to  the  party  of 
the  second  part  for  tbe  term  of  six  months 
from  the  time  the  road  is  completed  so  as  to 
admit  of  the  running  of  trains  through  from 
Chippewa  Falls  to  Superior  City.  Tbe  party 
of  the  first  part  further  agrees  that  it  will  not 
extend  its  Neillsville  line,  and  both  of  the  par- 
ties hereto  agree  that  they  will  not  extend  their 
lines  into  the  territory  between  Beaver,  on  the 
Wisconsin  Valley  Railroad:  Neillsville,  on  the 
Chicago,  St.  Paul,  Minneapolis  &  Omaha  Rail- 
road; Abbotsford,  on  the  Wisconsin  Central 
Railroad, — without  a  further  agreement  be- 
tween them.  In  consideration  of  the  above 
agreement,  the  said  party  of  the  second  part 
hereby  agrees  that  it  will  not  make  any  efforts 
to  procure  said  lands  to  be  granted  to  it,  or  aid 
or  assist  any  other  party  to  procure  the  same, 
except  the  said  party  of  the  first  part,  and  that 
it  will  render  to  saia  party  of  the  first  part  all 
reasonable  and  proper  assistance  which  it  may 
be  able  to  give  m  procuring  said  land  grant  to 
be  given  to  the  said  party  of  the  first  part  by 
the  Legislature,  and  will  aid  said  party  of  the 
first  part  in  any  negotiation  that  it  may  set  on 
foot  with  the  said  Chicago,  Portage  &  Superior 
Railroad  Company  for  the  purpose  of  acquir- 
ing the  same.  It  is  further  agreed  and  under- 
stood that  in  case  it  shall  become  necessary  to 
pay  the  said  Chicago,  Portage  &  Superior  Rail- 
way Company  any  sum  of  money  in  order  to 
procure  an  assignment  of  its  interest  in  said 
grant,  that  the  party  of  the  second  part  shall 
pay  its  proportion  oi  said  amount,  being  as  one 
to  three,  or  relinquish  all  right  to  any  portion 
of  said  grant.  It  is  further  understood  and 
agreed  that  the  question  of  the  amount  of  land 
pertaining  to  said  grant,  and  the  division  there- 
of between  said  companies  as  aboye  provided, 
shaU  be  left  to  the  determination  of  Philetus 
Sawyer  and  Alexander  Mitchell,  and  that  their 
decision  upon  that  subject  shall  be  final  and 
conclusive  between  the  parties.  In  testimony 
whereof  the  parties  to  these  presents  have 
caused  the  same  to  be  executed  by  their  respec- 
tive presidents,  and  their  corporate  seals  to  be 
affixed  hereto,  attested  by  their  respective  sec- 
retaries, the  day  and  year  first  above  written.*' 
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That  said  contract  was  in  fact  executed  by 
the  St.  Paul  Oompaoj  in  its  own  behalf,  and  as 
representing  the  plamtifF.  That  the  plaintiff 
and  the  St.  Paul  Company,  in  eood  faith,  re- 
lying upon  the  agreements  of  said  Omaha  Com- 
pany in  said  contract  contained,  made  no  ap- 
plication to  the  Ledslature,  then  just  conven- 
me,  to  have  said  land  grant  conferred  upon 
the  plaintiff,  and  ceased  all  negotiations  then 
pending  between  the  plaintiff  and  said  Portage 
&  Superior  Company,  and  between  the  St. 
Paul  Company  and  said  Portage  &  Superior 
Company,  for  the  purchase  of  the  stock  and 
property  of  said  Company,  and  rendered  to  said 
Omaha  Company  all  such  reasonable  and  proper 
assistance  as  they  were  able  to  give  in  the  ne^ 
tiations  between  it  and  said  Portage  &  Superior 
Com pany  for  the  purchase  of  said  grant.  That, 
immediately  after  the  making  of  said  contract, 
the  Omaha  Company  renewed  its  negotiations 
with  the  Portage  &  Superior  Company,  or  the 
agents  of  said  Barnes,  for  the  purchase  of  said 
stock,  property  and  rights  thereof.  That  said 
negotiations  soon  thereafter  resulted  in  such 
purchase.  That  the  actual  transfer  of  said 
stock,  after  said  negotiations  were  completed, 
was,  by  the  direction  of  the  Omaha  Company, 
made  to  one  Cable,  a  friend  of  said  Company, 
who  took  the  transfer  thereof  to  himself,  in  his 
own  name,  but  for  the  benefit  of  the  Omaha 
Company.  That  the  whole  consideration  there- 
for was  paid  to  Barnes  by  the  Omaha  Com- 
pany. That  subsequently  Cable  transferred 
all  of  said  stock  to  the  Omaha  Company,  or  to 
some  other  person  for  its  benefit.  That,  as 
8uch  owner,  the  Omaha  Company  consented 
to  the  legislation  thereafter  prosecuted,  resum- 
ing said  land  grant  to  the  State,  and  conferring 
the  same  upon  the  Omaha  Company.  That,  in 
consequence  thereof,  no  objection  was  made  by 
the  Portage  &  Superior  Company,  or  to  parties 
entitled  to  represent  the  same,  but  in  fact  con- 
sented thereto.  That,  immediately  after  said 
purchase,  the  Omaha  Company  applied  to  the 
Legislature  to  resume  said  grant  from  said  Port- 
age &  Superior  Company,  and  to  confer  the 
same  upon  the  said  Omaha  Company,  and  pre- 
pared a  bill  for  that  purpose,  which  was  intro- 
duced in  the  Legislature  and  passed,  the  same 
being  chapter  10  of  the  Laws  of  lb82,  approved 
February  16, 1 882.  That  in  and  bv  said  Act  the 
Legislature  revoked  and  annulled  the  said  land 
grant  theretofore  held  by  the  Portage  &  Su- 
perior Company,  and  conferred  the  same  upon 
and  granted  it  to  the  Omaha  Company,  with 
all  the  right,  title  and  interest  which  the  State 
then  had  or  might  thereafter  acquire  in  and  to 
the  lands  granted  to  said  State  by  said  Acts  of 
Congress  to  aid  in  the  construction  of  such 
railway,  which  were  applicable  under  said  Acts 
to  the  construction  of  that  portion  thereof 
which  lay  between  the  west  end  of  Lake  Su- 
perior and  said  point  of  intersection.  That 
said  grant  was  upon  the  express  condition  that 
the  Omaha  Company  should  continuously  pro- 
ceed with  the  construction  of  the  railway  then 
in  part  constructed  by  it  between  said  point  of 
intersection  and  the  west  end  of  Lake  Superior, 
and  should  complete  the  same  so  as  to  admit  of 
the  running  of  trains  thereover  on  or  before 
December  1,  1882;  and  upon  such  completion 
the  Omaha  Company  became  entitled  to  patents 
for  all  lands  applicable  under  said  Acts  to  the 
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land-grant  road  so  constructed.  That  in  mak- 
ing such  purchase  and  the  passage  of  said  Act 
the  St.  Paul  Company  and  the  plaintiff,  in 
pursuance  of  the  contract  above  set  forth, 
rendered  to  the  Omaha  Company  all  such  rea- 
sonable and  proper  assistance  as  they  were  able 
to  give  in  the  premises,  and  the  St  Paul  Com- 
pany and  said  plaintiff  in  good  faith  in  all  re- 
spects observed,  performed  and  to  their  utmost 
ability  carried  out  the  terms  and  provisions  of 
said  contract.  That  thereby  said  grant  wa» 
conferred  upon  the  Omaha  Company. 

That  June  10,  1882,  and  while  the  Omaha 
Company  was  engaged  in  constructing  said 
railway,  the  St.  Paul  Company  and  the  plain- 
tiff applied  to  the  Omaha  Company  and  re- 
quested that  said  contract  so  executed  January 
10,  1882,  should  be  so  changed  as  to  make  the 
plaintiff  a  party  thereto,  to  which  said  Omaha. 
Company  consented;  and  thereupon  a  tripar- 
tite contract  was  prepared  between  them,  and 
executed  making  the  Omaha  Company  party- 
of  the  first  part,  and  the  St.  Paul  Company 
party  of  the  second  part,  and  the  plaintiff  party 
of  the  third  part,  and  dated  as  of  January  10, 
1882.  That  by  the  contract  so  modified  the 
Chippewa  Company  was  thereby  entitled  to  the 
benefits  of  the  first,  third  and  part  of  the  fourth 
s  ibdivisions  of  the  contract,  and  the  St.  Paul 
Company  the  benefits  of  the  second  and  part 
of  the  fourth  subdivisions.  That  otherwise 
said  second  contract  was  a  copy  of  the  first. 
That  at  the  same  time  and  in  consequence 
thereof,  the  contract  so  made  January  10, 1882, 
was  surrendered  and  canceled.  That  prior  to 
December  31,  1882,  the  Omaha  Company  con- 
structed such  railway  between  said  point  of 
intersection  and  the  west  end  of  I^ke  Su- 
perior, a  distance  of  about  sixty-two  miles,  and 
completed  the  same  so  as  to  admit  of  the  run- 
ning of  trains  over  the  same,  on  or  before  De- 
cember 1, 1882.  and  thereby  became  entitled  u> 
the  land  so  granted  to  it  by  chapter  10,  Laws- 
1882,  and  entitled  to  receive  patents  therefor. 
That  said  lands  amounted  to  about  400,000  acres, 
which  were  so  granted  to  the  Omaha  Company, 
and  the  same  were  mostly  covered  with  a  heavy 
growth  of  pine  and  other  valuable  timber,  and 
were  at  the  time  of  said  last-named  grant  of  the 
value  of  $2,000,000andover.  That,  durinff  1882. 
the  Omaha  Company  also  constructed  a  Tine  of 
railway,  formerly  known  as  the  * 'Chippewa 
Falls  &  Northern,"  but  now  as  a  part  of  the 
Omaha  Company's  lines,  from  said  Chippewa 
Falls  to  within  about  ten  miles  from  the  said 
point  of  intersection,  and  prior  to  June  1, 1888, 
the  Omaha  Company  completed  such  line  or 
road  to  Veazie,  the  said  point  of  intersection. 
That  on  June  1, 1888,  the  said  railway  was  com- 
pleted from  Chippewa  Falls  to  Superior,  so  as* 
to  admit  of  the  running  of  trains  through 
thereon. 

That,  on  or  about  May  1,  1888,  the  Omaha 
Company  commenced  the  construction  of  a 
line  from  Chippewa  Fails  to  Eau  Claire,  and 
has  nearly  completed  the  same,  and  the  same 
will  be  ready  for  the  running  of  trains  thereon, 
on  or  before  September  1,  1884.  That  when 
completed  it  will  form  a  continuous  line  of 
railwav  from  Eau  Claire,  bv  way  of  Chip- 
pewa falls,  to  Superior,  completing  the  Omaha 
Koad  That  the  Omaha  Company  has  received) 
such  patents,  or  claims  the  right  to  the  same,. 
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and  has  sold  and  disposed  of  a  large  amount  of 
tbe  lands  so  patented,  and  parted  with  the  title 
thereof  to  third  parties,  unknown  to  the  Dlain- 
tiff.  That  it  has  also  sold  and  disposed  of  a 
large  quantity  of  the  timber  on  said  lands  to 
mrious  parties,  who  have  taken  and  converted 
tbe  same  to  their  own  use.  That  the  plaintiff 
has  in  all  respects  kept  and  performeo,  or  of- 
fered to  perform,  each  and  all  the  conditions 
and  terms  of  said  last-named  contract  to  be 
kept  and  p^ormed  by  it.  That  the  plaintiff 
hnd  notified  the  Omaha  Company  that  it  had 
elected  to  take  the  contract  or  lease  mentioned 
in  the  contract,  but  that  tbe  Omaha  Company 
has  hitherto  refused,  and  still  refuses,  to  in- 
form the  plaintiff  of  such  amounts,  or  any  of 
them,  and  does  refuse  to  convey  to  the  plaintiff 
any  part  of  said  lands,  and  does  refuse  to 
grant  unto  the  plaintiff  anv  contract  or  agree- 
ment giving  to  tlie  plaintiff  an  equal  right  with 
the  Omaha  Company  to  run  its  trains  as  speci- 
tied  in  the  contract,  and  has  utterly  refused  to 
•carry  out  or  comply  with  the  tertns  of  said  con- 
trnct  on  its  part.  The  complaint  prays  the 
specific  performance  of  said  second  contract, 
and  for  an  accounting  and  injunction. 

To  that  complaint  the  Omaha  Company  de- 
murred, on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action, 
and  from  the  order  overruling  such  demurrer 
the  Omaha  Company  brings  tma  appeaL 

Afestn.  S.  U.  Pinney  and  C.  M«  Osbomet 

for  appellant: 

Contracts  contravening  public  policy  are  void 
and  not  euforcible. 

CoUin$  V.  Blantem,  2  Wils.  841,  1  Smith, 
Lead.  Cas.  7th  Am.  ed.  867,  and  notes,  676-704. 

This  contract  is  against  public  policy  because 
it  is  attended  with  temptations  to  fraud  or  mis- 
conduct. 

Fuller  V.  Dams,  18  Pick.  472;  Clippinger  v. 
Hephaugh,  5  Watts  &  S.  816;  Marshall  v.  Bal- 
timore cfc  0.  R.  Oo,  67  U.  8.  16  How.  814  (14  L. 
«d.  953);  Bryan  v.  Bepnolds,  6  Wis.  200. 

Where  an  agreement  is  prima  facie  illegal,  it 
lies  on  the  party  seeking  to  enforce  it  to  show 
that  the  intention  was  not  illegal. 

Pollock.  Cont  881;  HoUandY,  Ball,  1  Bam. 
&  Aid.  58;  AUkins  ▼.  Jupe,  L.  R  2C.  P.  Div. 
875. 

If  the  necessary  tendency  of  the  contract  is 
to  corrupt  or  improper  practices,  no  amount  of 
proof  of  honest  mtention  will  save  it  from  con- 
demnation, as  a  matter  of  law. 

Richardson  v.  OrandaU,  48  N.  Y.  862;  Aiehs- 
Sony,  Malfov,  43 N.  Y.  147. 

Public  policy  requires  courts  to  pronounce 
void  every  contract,  the  probable  tendency  of 
which  would  be  to  sully  the  purity  or  mislead 
the  judgment  of  those  to  whom  the  high  trust 
of  legislation  is  committed. 

Lyon  V.  MiteheU,  86  N.  Y.  288,  240.  See 
also  Marshall  v.  Baltimore  dh  0,  R,  Co.  supra; 
MUls  y.  Mills,  40  N.  Y.  543.  646;  Rie?iardson 
▼.  CrandaU,  48  N.  Y.  848, 862;  Providence  Tool 
Co.  v.  Korris,  69  U.  8.  *<5  Wall.  45  (17  L,  ed. 
«68);  THst  v.  Child,  88  U.  8.  21  Wall.  441  (22 
L.  ed.  623):  Filsonv,  Himes,  5  Pa.  456;  Bowers 
V.  Bowers,  26  Pa.  74;  ybel  v.  Drake,  28  Kan. 
im;  Lucas  V.  AUen,  80  Ky.  681;  Ovliek  y. 
Wird.  10  N.  J.  L.  102;  BoUman  v.  Loomis, 
41  Conn.  581;  Harrington  y.  Victoria  Graving 
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Dock  Cb.  L.  R  8  Q.  B.  Div.  549;  Fuller  v. 
Dame,  supra/  Oscanyan  y.  Winchester  Repeat- 
ing Arms  Co.  108  U.  S.  261,  269  (26  L.  ed.  539, 
548);  Woodstock  Iron  Co,  v.  Riefimond&D,  Ex- 
tendon  Co,  129  U.  S.  648,  662  (32  L.  ed.  819, 
826);  Egerton  v.  Brownlow,  4  H.  L.  Cas.  1. 

Illegality  from  public  policy  cannot  be 
waived. 

Cardoze  v.  Swift,  118  Mass.  250. 

Mr,  John  W.  Gary,  for  respondent: 

The  court  cannot  presume  that  the  agre^- 
ment  here  entered  into  was  to  use  improper 
means  or  influences  to  accomplish  the  desired 
end,  but  only  such  as  were  legal,  proper  and 
right. 

All  inferences  that  the  parties  intended  to  con* 
tract  for  illegal  and  improper  services  are  ex- 
pressly  excluded  by  the  terms  of  the  contract, 
which  provides  only  that  * 'reasonable  and  prop- 
er assistance  which  it  may  be  able  to  give," 
should  be  afforded. 

See  LoriUa/rd  v.  Clyde,  86  N.  Y.  884;  Ormes 
y.  Dauehy,  82  N.  Y.  448;  Curtis  v.  Ookey,  68 
N.  Y.  800;  Kling  v.  Fries,  88  Mich.  275.  279; 
Beal  y.  Folhemus,  10  West.  Rep.  885,  67  Mich. 
130;  J^orton  v.  Kearney,  10  Wis.  444. 

Cases  holding  contracts  for  lobby  services  to 
be  void  have  no  application  to  the  case  at  bar 
for  the  reason  that  the  contract  in  question  was 
not  for  lobby  services,  but  for  proper  and  le- 
gitimate purposes. 

Denison  v.  Crawford  Co,  48  Iowa,  211. 

When  the  illegal  transaction  has  been  'con- 
summated, when  no  court  has  been  called  upon 
to  give  aid  to  it,  when  the  proceeds  of  the  sale 
or  business  have  been  actually  received  in  that 
which  the  law  reco^izes  as  having  had  value, 
a  court  of  eqtuty  will  compel  the  party  receiv- 
ingsuch  fund  to  account  for  it. 

Flanters  Bank  v.  Union  Bank,  88  U.  S.  16 
Wall.  483,  499,  500  (21  L.  ed.  478,  479,  480); 
Brooks  V.  Martin,  69  U.  8. 2  Wall.  70  (17  L.  ed. 
732);  Hechman  y.  Bwartz,  50  Wis.  267,  270; 
Armstrong  v.  Toler,  2A  U.  8.  11  Wheat.  258  (6 
L.  ed.  468);  McBlairv.  Qibbes,  58  U.  S.  17  How. 
286  (15  L.  ed.  184);  Sharp  v.  Taj/lor,  2  Phill. 
Ch.  801;  Anderson  v.  Moncrieff,  ?  Desauss.  Eg. 
(8.  C.)  126;  BousJUld  v.  Wilson,  10  Mees.  &  W. 
185;  Owen  v.  Davis,  1  Bailey,  L.  815;  QUliamY, 
Brown,  48  Miss.  641;  De  Leon  y.  Trevino,4» 
Tex.  88. 

C»ssoday»  Jl,  delivered  the  opinion  of  the 
court: 

This  action  is  brought  to  enforce  the  specific 
performance  of  the  contract  or  contracts  set 
forth  in  the  foregoing  statement.  By  virtue  of 
those  contracts  the  plaintiff  claims  the  right  to 
the  equal  undivided  one  fourth  of  all  the  lands 
and  the  avails  thereof  granted  to  the  State  for 
the  purpose  of  aiding  in  the  construction  of  a 
railroad  from  Superior  to  the  junction  near 
Yeazie. — a  distance  of  about  sixty-two  miles, 
—  and  said  to  contain  400,000  acres  of  land,  of 
the  value  of  $2,000,000.  The  State  granted  all 
of  those  lands  to  the  Portage  &  Superior  Com- 
pany in  1874,  for  the  purpose  named  and  upon 
the  conditions  set  forth  in  said  statement;  and 
that  company  continued  to  hold  tbe  same  down 
to  the  time  of  executing  the  first  of  said  con- 
tracts, January  10,  1882.  It  had  failed,  how- 
ever, to  construct  any  portion  of  the  sixty-two 
miles  of  road  between  Superior  and  the  juno- 
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tioD,  as  required  by  such  grant,  and  it  had 
also  failed  to  construct  any  portion  of  the  road 
from  tbe  state  line  at  Genoa  to  said  junction,  as 
required  by  such  grant.  It  was,  moreoyer, 
then  insolvent  and  wholly  unable  to  complete 
any  part  of  either  of  such  roads,  and  the  owner 
of  nine  tenths  of  the  bona  fide  stock  of  that 
company  was  then  offering  to  sell  the  same  to 
different  parties,  and  particularly  to  the  Chip- 
pewa, St.  Paul  and  Omaha  Companies,  respec- 
tively. The  fact  of  such  insolvency  and  de- 
fault on  the  part  of  the  Portage  &  Superior 
Company,  and  the  further  fact  that  the  time 
limited  in  the  grant  for  its  completion  of  the 
entire  road  would  expire  about  May  1, 1882, 
had,  prior  to  the  execution  of  thi^  contract, 
January  10,  1882,  induced  the  Chippewa  Com- 
pany in  its  own  behalf,  and  in  the  interest  of 
the  St.  Paul  Company  and  the  Omaha  Com- 
pany, respectively,  to  apply  to  tbe  Legislature, 
then  about  to  convene,  for  said  grant,  and  to  ask 
that  the  same  be  conferred  upon  its  Company; 
but  in  view  of  the  fact  that  should  these  Com- 
panies, respectively,  enter  into  a  contest  before 
the  Legislature  for  such  grant,  they  might 
therebjr  defeat  each  other,  and  prevent  any 
disposition  of  the  same,  it  was  deemed  advisa- 
ble by  them  to  enter  into  an  arrangement 
whereby  such  conflicting  interests  should  be 
harmonized,  and  but  one  road  constructed 
over  the  proposed  route,  with  running  arrange- 
ments for  both,  as  set  forth  in  the  statement 
made.  To  secure  such  objects,  the  written 
contract  of  January  10,  1882,  was  made,  and 
executed  as  stated;  and  thereupon,  and  in  pur- 
suance of  said  contract,  the  Chippewa  and  St. 
Paul  Companies  ceased  all  negotiations  for  the 
purchase  of  said  stock,  and  made  no  applica- 
tion to  the  Jjegislature  for  said  grant,  and  ren- 
dered to  the  Omaha  Company  "all  such  rea- 
sonable and  proper  assistance  as  they  were 
able  to  give  in  the  premises/'  and  •*  in  good 
faith  in  all  respects  observed,  performed  and 
to  their  utmost  ability  carried  out,  the  terms 
and  provisions  of  said  contract;"  that  the 
Omaha  Company  was  therebjr  enabled  to  pur- 
chase said  stock  and  obtain  said  grant  from  tbe 
Legislature  by  virtue  of  chapter  10,  Laws  1882. 
The  contract  executed  June  10,  1882,  was  a 
substantial  copv  of  the  one  executed  Januair 
10, 1882,  including  dates,  except  as  set  form 
in  the  foregoing  statement. 

The  validity  of  chapter  10,  Laws  1882,  has 
recently  been  challeDged  on  the  ground  that 
the  grant  to  the  Porta^  &  Superior  Company 
in  1874  gave  to  that  Company  the  right  to  earn 
the  land  therein  granted,  and  was  in  the  nature 
of  a  contract,  which  the  State  Legislature 
could  not  impair,  and  also  upon  the  ground 
that  the  Legislature  passing  the  Act  hm  been 
influenced  or  misled  by  false  representations 
made  to  its  members  respecting  the  intentions, 
financial  condition,  etc.,  of  the  Portage  &  Su- 
perior Company.  The  conclusions  reached  by 
Mr.  JuBtice  Harlan,  in  an  elaborate  and  well- 
fortified  opinion,  were  to  the  effect  that  the 
question  of  such  undue  influence  and  misrep- 
resentation was  not  one  to  be  determined  by 
courts  or  juries  upon  evidence,  and  that  as- 
suming the  Act  to  have  been  unconstitutional 
and  void,  as  impairing  the  obligations  of  con- 
tracts, yet  that,  after  the  time  for  constructing 
the  roiad  by  the  Portage  &  Superior  Company 
6  L.  R.  A. 


had  fully  transpired,  the  Legislature  had  con- 
firmed such  revocation  and  resumption  of  tbe- 
grant,  and  tbe  conferring  of  the  same  upon  rb& 
Omaha  Company  by  chapter  29,  Laws  1883. 
Fa/rmer%  L.  db  T,  Go.  v.  Chicago,  P.  ds  S.  R.  Co, 
6  R.  R.  &  Corp.  L.  J.  184,  39  Fed.  Rep.  143. 

In  this  case,  however,  we  must  assume^ 
what  counsel  on  both  sides  have  assumed,  that 
chapter  10,  Laws  1882,  was  a  valid  grant  to  the 
Omaha  Company,  The  right  of  the  Portage 
&  Superior  Company  was,  at  most,  nothing 
more  than  to  earn  the  lands  granted,  upon  tbe 
terms  specified  therein.  The  important  ques- 
tion here  presented  for  consideration  is  whether 
the  agreements  contained  in  the  second  con- 
tract, and  here  sought  to  be  specifically  en- 
forced, are  valid.  We  are  all  agreed  that  the 
validity  of  that  contract  stands  upon  the  same 
basis  as  the  first,  since  it  was  made  without 
any  other  consideration  and  is  substantially  the 
same  as  the  first,  so  modified  as  to  include  the 
Chippewa  Company  as  a  third  party,  as  it  was 
understood  in  the  negotiations,  and  at  the  time 
of  making  the  original  contract,  that  the  St, 
Paul  Company  in  lact  represented  the  Chippe- 
wa Company  as  well  as  itself.  Especially 
would  this  be  so  if  the  Omaha  Company  i» 
forced  to  rely  for  its  title  upon  the  Act  of  188ft 
instead  of  the  Act  of  1882,  as  suggested  in  the 
case  cited  The  only  considerations  for  the 
agreements  here  sought  to  be  enforced  are  such 
as  are  specified  in  the  fourth  subdivision  of 
each  of  the  contracts.  The  mere  option  given 
in  the  third  subdivision  cannot  be  regarded  a» 
a  consideration,  much  less  a  separate  and  inde- 
pendent consideration.  The  clause  therein  to* 
which  the  arguments  have  mainly  been  di- 
rected, as  found  in  the  second  contract,  reads- 
as  follows:  "  In  consideration  of  the  above 
agreements,  the  said  parties  of  the  second  and 
third  parts  hereby  agree  that  they  will  not 
make  any  effort  to  procure  said  lands  to  be 
granted  to  them,  or  either  of  them,  or  aid  or 
assist  any  other  party  to  procure  the  same,  ex- 
cept the  party  of  the  first  part,  and  that  thev 
will  render  to  said  party  of  the  first  part  all 
reasonable  and  proper  assistance  which  they 
may  be  able  to  give  in  procuring  said  land 
grant  to  be  given  to  the  party  of  the  first  part 
by  the  Legislature,  and  will  aid  said  party  of 
the  first  part  in  any  ne^tiations  which  il  tnnv 
set  on  foot  with  the  said  Chicago,  Portage  & 
Superior  Railroad  Company  for  the  purpose 
of  acquiring  the  same." 

The  able  and  learned  counsel  for  the  plain- 
tiff insists  that  the  presumption  is  always  in 
favor  of  the  legality  of  contracts,  and  hence 
that  the  "effort,"  *'aid,"  "assistance"  and 
services  thus  agreed  to  be  made,  rendered  and 
performed  must  be  regarded  as  such  only  aa 
were  not  illegal,  improper  or  vicious;  and  then 
it  is  assumed  that  if  such  effort,  aid,  assistance 
and  services  were  lawful  in  themselves,  then 
it  was  competent  for  the  Chippewa  and  St. 
Paul  Companies,  respectively,  to  contract  with 
the  Omaha  Company  to  make,  render  and 
perfom  the  same,  tn  support  of  this  conten- 
tion, the  same  counsel  suggests  numerous 
things  which  the  Chippewa  and  St.  Paul  Com- 
panies, respectively,  might  innocently  have 
done  under  the  contract.  Among  these,  it  is 
claimed  that  such  Company,  "or,  what  is  the 
same  thing,    its   managing   officers,"    might 
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legally  and  properly  have  refrained  from  nego- 
tiating for  the  purchase  of  said  stock  or  the 
properly  of  the  Portage  &  Superior  Company, 
and  advised  the  parties  in  charge  thereof  to 
negotiate  with  the  Omaha  Company;  that  it 
was  competent  for  such  Company  or  its  man- 
aging officers  to  have  stated,  "either  publicly 
or  privately,  to  its  friends,  either  in  or  out  of 
the  Legislature,  that  its  interests  would  be  ad- 
vanced by  granting  the  Omaha  Company's 
application  for  said  grant;"  or  have  stated  **  to 
any  of  its  friends,  or  any  member  of  the  Leg- 
islature, that  if  the  grant  was  made  to  the 
Omaha  Company,  it  would  have  the  effect  of 
extending "  its  "  lines  or  the  right  to  run  on 
the  Omaha  Road  to  Lake  Superior;"  or  ex- 
pressed *'  its  opinion  and  desire  and  wish  that 
this  grant  should  be  made  to  the  Omaha  Com- 
pany." 

The  fallacy  of  this  contention,  if  fallacy  it 
be,  consists  m  assuming  that,  if  these  several 
things  were  not  in  themselves  a  violation  of 
law  or  good  morals,  then  it  was  competent  for 
the  Omaha  Companv,  in  consideration  thereof, 
to  Icgallv  bind  itself  b^  the  agreement  in  ques- 
tion to  tne  effect  that,  in  case  of  its  obtaining 
the  land  grant,  it  would  give  '*  one  equal 
fourth-part"  thereof,  also  the  "richt,  fran- 
chises and  property  "  of  the  Portage  &  Superior 
Company  and  the  "  contract  of  lease  "  therein 
montioned,  as  therein  specified.  In  an  action 
on  a  contract  not  to  prosecute  a  criminal,  the 
most  eminent  English  judge  who  never  reached 
a  higher  position  than  chief  justice  of  the  com- 
mon pleas,  unless  by  dedmlng  to  be  made 
Lord  Chancellor,  approvingly  quotes  a  text- 
writer,  to  the  effect  that  a  person  could  not 
bind  himself  legally  bv  a  *'  promise  to  pay 
money  to  a  man  not  to  do  a  crime."  CoUins  v. 
Blantern,  2  Wils.  850. 

A  few  years  later,  Lord  Mansfield,  Oh,  J,,  in 
behalf  of  the  King's  Bench,  said:  "  Many  con- 
tracts which  are  not  against  morality  are  still 
void,  as  being  against  the  maxims  of  sound 
policy." 

A  third  of  a  century  ago  this  court,  while 
conceding  that  an  agreement  for  compensation 
for  certam  services  in  securing  the  passage  of 
an  Act,  as,  for  instance,  makmg  a  public  ar- 
gument before  a  committee  of  the  Legislature, 
or  before  the  Legislature  itself,  if  permitted  to 
do  so,  might  be  enforced,  nevertheless  held 
that  an  "agreement  to  prosecute  and  superin- 
tend, in  the  capacity  of  agent  and  attorney,  a 
private  claim  before  the  Legislature,  is  against 
public  policy  and  void,  and  no  action  can  be 
maintained  thereon,  or  for  services  thus  ren- 
dered." BfT/an  v.  BeynMa,  5  Wis.  200.  "To 
prosecute  and  superintend  my  claim  for  cer- 
tain services,  as  contractor  to  the  State,  for  the 
construction  of  the  Portage  Canal,"  were  the 
words  of  the  written  contract.  It  contained, 
however,  the  provision  that  "  such  claim  to  be 
brought  before  the  Legislature  in  such  mode 
and  manner  as  my  said  agent  and  attorney 
may  choose  to  have  the  same  presented;"  and 
the  compensation  therein  agreed  upon  was  ten 
per  cent  on  the  whole  amount  which  the  State 
might  allow  In  deciding  the  case,  Whiton, 
(7/i.  J.,  speaking  for  the  whole  court,  including 
the  present  chief  Justice,  said:  "  We  know  of 
no  way  by  which  a  person  who  is  not  a  mem- 
ber of  the  Legislature  can  prosecute  or  super- 
•  L.R.A. 


intend  a  claim  before  that  body,  except  by 
means  of  the  members  themselves,  or  some  of 
them.  He  could  not,  therefore,  comply  with 
the  contract  on  his  part  without  resorting  to 
personal  solicitation  with  the  members  of  the 
legislative  body.  We  therefore  think  that  the 
contract  was,  oy  its  terms,  an  agreement  to 
pay  money  for  a  consideration  which  is  incon- 
sistent with  public  policy,  and  that  the  agree- 
ment is  for  that  reason  void."  The  learned 
counsel  for  the  plaintiff  insists  that  the  case- 
was  wrongly  decided,  and  we  are  asked  to  re> 
consider  and  overrule  it,  or,  at  least,  distin- 
guish it  from  the  case  at  bar.  It  is  certainly^ 
inconsistent  with  counsel's  theory  of  the  pre^ 
sumptive  legality  of  such  contracts.  Upon 
that  theory,  the  "  mode  and  manner  "of  pre- 
sentation, prosecution  and  superintendence 
might  have  been  confined  to  such  services  as^ 
mieht  have  been  legally  contracted  for. 

Tt  is  true,  the  learned  chief  justice  writing 
that  opinion  only  cited  two  adjudications  in 
support  of  the  conclusions  reached;  but  these 
cases  have  frequently  been  sanctioned  by  other 
courts,  and  he  certainly  might  have  cited 
others  which  had  been  previously  made,  sanc- 
tioning the  same  principlea  Fuller  v.  Dame^ 
18  Pick.  472;  Eat^ld  v.  Gulden,  7  Watts, 
152;  Olippinger  v,  Eepbaugh,  6  Watts  &  8.  315; 
Filson  V.  Himea,  5  Pa.  452;  Hama  v.  Boof,  10 
Barb.  489;  Marshall  v.  Baltimore  dk  0,  B.  Co. 
57  U.  S.  16  How.  314  £14  L.  ed.  958];  Wilde,ir 
V.  Collier,  7  Md.  278;  Boee  v.  Truax,  21  BarU 
361. 

Besides,  the  case  of  Brpan  v.  Beynolde,  su- 
pra, has  been  expressly  sanctioned  in  well- 
considered  opinions  by  at  least  three  courts  of 
high  authority:  Povere  v.  Skinner,  84  Vt.  274; 
Elkhart  Co.  Lodge  v.  Grary,  98  Ind.  238; 
Sweeney  v.  McLeod,  15  Or.  330. 

The  case  of  Bryan  v.  Beynolds,  M/;>ra, 'ha» 
also  been  cited  approvingly  in  Melchoir  v.  Me- 
Carty,  81  Wis.  254. 

In  the  leading  case  of  Fuller  v.  Dame,  supra, 
the  acts  to  be  done,  and  for  which  the  owner 
of  certain  lands  was  to  pay  a  compensation, 
were  the  getting  up  of  a  ioint-stock  company, 
the  purchase  of  such  lands,  and  the  procuring 
of  a  terminal  depot  to  be  located  and  con- 
structed thereon  by  a  railroad  company.  Such 
cases  are  undoubtedly  regarded  as  analogous^ 
in  principle,  to  an  agreement  to  pay  compen- 
sation for  procuring  legislation.  In  that  &ise 
there  was  no  stipulation  for  secrecy,  much  less- 
for  publicity,  and  counsel  invoked  the  same 
presumption  of  innocence  which  is  here  con- 
tended for.  In  considering  it,  Shaw,  Oh.  J., 
said:  **  It  was  strongly  pressed  by  the  counsel 
for  the  plaintiffs  that  when  a  contract  is  made 
in  general  terms,  broad  enough  to  include 
things  lawful  and  unlawful,  it  shall  be  pre- 
sumed that  they  intended  those  only  which 
were  lawful.  .  .  .  The  law  goes  further  than 
merely  to  annul  contracts,  where  the  obvioua 
and  avowed  purpose  is  to  do  or  cause  the  doing 
of  unlawful  acts.  It  avoids  contracts  and 
promises  made  with  a  view  to  place  one  under 
wrong  influences, — those  which  offer  him  a 
temptation  to  do  that  which  may  injuriously 
affect  the  nghts  and  interests  of  third  persons. "" 
He  then  illustrates  how  a  person  might  law- 
fully solicit  a  bequest  or  devise  in  favor  of  a 
friend,  or  lawfully  propose  a  marriage,  but 
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that  "  any  promise  of  reward  made  to  him  to 
induce  him  to  do  this,  or  any  promise  made 
•afterwards  in  consiUeration  of  such  service, 
would  be  void.    This  is  founded  upon  the 

feneral  consideration  of  fitness  and  expediency, 
ucb  advice  and  solicitation,  in  whatever  form 
the  a^ncy  may  be  exerted,  are  understood  to 
be  disiDterested,  and  to  flow  from  a  single  re- 
gard to  the  interests  of  the  parties.  They  are 
hiwf ul  only  so  far  as  they  are  free  and  disin- 
terested. If  such  advice  and  solicitation,  thua 
understood  to  be  pure  and  disinterested,  may 
be  justly  offered  from  mercenary  motives, 
they  would  produce  all  the  consequences  of 
absolute  misrepresentation  and  falsehood." 

In  TrUt  v.  Child,  88  U.  8.  21  Wall.  441  [22 
L.  ed.  6281,  similar  illustrations  were  made, 
and  it  was  held  that  *'  a  contract  to  take  cha.ge 
•of  a  claim  before  Congress,  and  prosecute  it  as 
an  a^nt  and  attorney  for  the  claimant,  .  .  . 
18  void."  Then,  after  distinguishing  such  a 
•contract  from  one  for  purely  professional  serv- 
ices, the  court  held:  '*  Though  compensation 
can  be  recovered  for  these  [professional  serv- 
ices] when  they  stand  by  themselves,  yet, 
wheL  they  are  blended  and  confused  with 
thoee  which  are  forbidden,  the  whole  is  a  unit 
and  indivisible,  and  that  which  is  bad  destroys 
the  good;"  and  lence  "compensation  can  be 
recoyered  for  no  part."  To  the  same  effect  is 
Meguire  v.  Oorvdne,  101  U.  8.  108  [25  L.  ed. 
8W]. 

In  WHdey  y.  CoUier,  supra,  the  agreement 
for  compensation,  sought  to  be  enforced,  was 
for  procuring  favorable  action  of  the  governor; 
hut  It  was  held  void,  as  against  public  policy. 
The  court  said:  "The  reasons  are  obvious. 
They  are  designed  to  protect  the  exercise  of 
this  power  from  abuse  through  the  interven- 
tion of  designing  persons,  and,  although  in 
the  particular  instance  no  improper  influences 
may  haye  been  resorted  to,  the  public  interest 
In  such  questions  requires  that  the  principle 
should  bie  enforced  in  all  cases.  .  .  .  The 
same  reason  applies  with  equal  force  in  support 
of  claims  for  obtaining  the  passage  of  laws  by 
the  Legislature." 

In  the  case  of  Clippings  y.  Hepbaugh,  5 
Watts  &  8.  815,  it  was  said  by  the  court:  "  It 
matters  not  that  nothing  improper  was  done  or 
was  expected  to  be  done  by  the  plaintiff.  It  is 
enough  that  such  is  the  tendency  of  the  con- 
tract; that  it  is  contrary  t()  sound  morality  and 
public  policy,  leading  necessarily,  in  the  hands 
of  desiring  and  corrupt  men,  to  improper 
tami)enng  with  members,  and  the  use  of  an  ex- 
traneous secret  influence  over  an  important 
branch  of  the  government.  It  may  not  corrupt 
all;  but  if  it  corrupts  or  tends  to  corrupt  some, 
or  if  it  deceives  or  tends  to  deceive  or  mislead 
some,  that  is  suflScient  to  stamp  its  character 
with  the  seal  of  reprobation  before  a  judicial 
tribunal." 

In  i2ow  y.  Truax,  21  Barb.  361,  the  contract 
under  which  compensation  was  sought  was 
merely  "  to  use  his  influence,  efforts  and  labor 
in  procuring  the  passage  of  a  law  by  the  Legis- 
lature;" but  it  was  held  to  be  void  as  agamst 
public  policy,  and  as  the  contract  was  entire. 
It  was  wholly  void,  and  hence  no  recovery  could 
be  had  either  upon  the  contract  or  qvantum 
meruit,  eyen  for  legitimate  services.  To  the 
same  effect  as  the  above  cases  are  MiJU  v.  MilU,  I 
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40  N.  Y.  548;  FroH  y.  Belmont,  6  Allen,  152; 
McKeev.  Cheney,  62  How.  Pr.  144;  Gil  y.  WiU 
liams,  12  La.  Ann.  219;  Usher  v.  McBrainey, 
8  Dill.  385;  Providence  Tod  Go,  v.  Norru,  69 
U.  8.  2  Wall.  45  [17  L.  ed.  868];  Oecanyan  y. 
Winchester  Repeating  Arms  Co,  103  U.  8.  261 
m  L,  ed.  589,  541];  Woodstock  Iron  Co,  v. 
Michjnond  A  D,  Extension  Co.  129  U.  8.  643  [32 
L.  ed.  819^. 

In  speakmg  of  the  principle  applicable  to  an 
agreement  for  compensation  for  procuring  a 
contract  from  the  government,  in  Providence 
Tool  Co.  y.  Norris,  supra,  Mr.  Justice  Field 
tersely  observed:  "It  [such principle]  has  been 
asserted  in  cases  relating  to  agreements  for 
compensation  to  procure  legislation.  These 
haye  been  uniformly  declared  invalid,  and  the 
decisions  have  not  turned  upon  the  question 
whether  improper  influences  were  contemplat- 
ed or  used,  but  upon  the.  corrupting  tendency 
of  the  ^:reement8."  69  U.  8.  2  Wall.  54  [17 
L.  ed.  870].  On  another  page  he  states:  "  It 
is  sufficient  to  observe,  generally,  that  all  agree- 
ments for  pecuniary  considerations  to  control 
the  business  operations  of  the  goyemment,  or 
the  regular  administration  of  justice,  or  the  ap- 
pointments to  public  offices,  or  the  ordinary 
course  of  legislation,  are  void,  as  against  pub- 
lic policy,  without  reference  to  the  question 
whether  improper  means  are  contemplated  or 
used  in  their  execution.  The  law  looks  to  the 
general  tendency  of  such  agreements,  and  it 
closes  the  door  to  temptation  oy  refusing  them 
recognition  in  any  of  the  courts  of  the  country." 
69  U.  8.  2  WaU.  56  [17  L.  ed.  871].  Th'ese 
principles  are  reasserted  by  the  same  learned 
justice  in  Oscanyan  v.  Winchester  Bepeating 
Arms  Co.  108  U.  S.  261,  264  [26  L.  ed.  539, 
541]. 

In  the  case  at  bar  it  is  urged  that  the  efforts 
to  be  made,  the  aid  and  assistance  to  be  given 
and  the  services  to  be  rendered  were  expressly 
limited  by  the  contract  to  such  as  were  "  rea- 
sonable and  proper." 

In  Marshall  y.  Baltimore  dh  0.  R.  Co.  57  U. 
8. 16  How.  814  [14  L.  ed.  953],  the  proposed 
plan  of  Marshall,  which  was  the  basis  of  the 
contract  under  which  he  claimed  compensation 
for  the  services  rendered,  contained  this  clause: 
"  I  contemplate  the  use  of  no  improper  means 
or  appliances  in  the  attainment  of  your  purpose. 
My  scheme  is  to  surround  the  Legislature  with 
respectable  and  influential  agents,  whose  pur- 
suasive  arguments  may  influence  the  memoers 
to  do  you  a  naked  act  of  justice.  This  is  all." 
He  then  illustrates  by  mentioning  an  ex-state 
senator  and  ex -presiding  officer  of  that  body. 
57  U.  8.  16  How.  318  [14  L.  ed.  9541. 

8oin  EOchart  Co,  Lodge  y.  Crary,  98  Ind.  238, 
the  stipulation  was  only  for  the  use  of  "  all 
proper  persuasion." 

8o  in  Sweeney  y.  McLeod,  15  Or.  830,  the 
stipulation  was  merely  that  tiie  plaintiff  would 
"by  means  of  all  legitimate  importunity  and 
submission  of  evidence,  to  prevent  the  passage 
of  any  law,"  etc. 

But  none  of  these  stipulations  were  sufficient 
to  save  either  of  such  contracts  from  the  con- 
denmation  of  the  respective  courts.  Where 
the  principal  object  and  puipose  of  an  agree- 
ment is  to  secure,  by  a  promise  of  compensa- 
tion  contingent  upon  success,  influence  upon  or 
with  members  of  a  Legislature,  or  executive  or 
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•other  public  official,  it  is  none  the  less  vicious 
in  its  tendencies  because  it  is  therein  stipulated 
that  such  influence  shall  be  ''reasonable  and 
proper."  The  precise  point  is  that  such  agree- 
ment, for  such  purchase  of  influence,  is  against 
.public  policy,  and  therefore  improper. 

There  is  another  consideration  which  has 
^renerally  made  courts  more  emphatic  in  con- 
demnation of  such  contracts,  and  that  is  that 
the  agreement  for  compensation  is  made  con- 
tingent upon  the  success  of  the  legislation  or 
-other  object  sought.  This  is  illustrated  and 
held  in  several  of  the  cases  cited.  iSince  it  is 
-established  that  such  contingent  reward  makes 
such  contracts  more  vjcious,  it  certainly  fol- 
lows that  the  vice  becomes  more  enormous  as 
the  amount  of  the  reward  is  increased.  In  the 
case  at  bar  the  share  of  the  land  erant  con- 
tracted for  is  alleged  to  be  half  a  million  dol- 
lars, to  sav  nothing  of  the  lease  and  other  rights 
•<x)Dtractea  for.  If  such  contract  for  one  fourth 
of  the  grant  is  valid,  then  upon  the  same  prin- 
oiple,  we  a&sume,  it  would  be  claimed  to  be 
valid  if  it  had  been  for  three  fourths  or  even 
cine  teotbs  of  the  grant.  In  bestowing  the 
grant  the  Legislature  were  executing  a  trust 
imposed  upon  the  State  by  Congress.  The 
Legislature  had  no  power  to  pervert  that  trust, 
nor  any  part  of  it,  even  for  tbe  benefit  of  the 
State,  much  less  for  the  benefit  of  a  railway 
•corporation  upon  which  no  part  of  the  grant 
bad  ever  been  conferred,  and  which  owS  no 
-duty  in  the  construction  or  operation  of  the 
road  in  aid  of  which  it  was  granted.  The  ob- 
ject of  such  grant  was  not  only  to  aid  in  such 
•construction,  but  to  insure  its  continued  oper- 
ation. But  to  sanction  such  a  contract  so  per- 
verting one  fourth  of  the  grant  might,  in  a 
-supposed  case,  leave  the  constructing  company 
insolvent,  and  without  any  ability  to  success- 
fully operate  the  road.  Since  the  intention  of 
the  Legislature  is  only  ascertainable  from  the 
grant  itself,  it  necessarily  follows  that  they  in- 
tended to  bestow  the  grant  on  the  Omaha  Com- 
pany alone.  To  sanction  the  contract,  there- 
fore, would  be  to  defeat  the  expressed  intention 
•of  the  Legislature,  and  to  allow  the  parties  to 
the  contract,  in  advance  of  the  construction  of 
any  portion  of  the  road,  to  parcel  out  the  grant 
to  suit  themselves,  when,  as  a  matter  of  fact 
and  law,  the  trust  could  only  be  executed  by 
the  Legislature  itself  in  the  name  of  the  State, 
as  a  naked  trustee  acquiring  all  its  power  to 
act  at  all  directly  from  Congress.  Of  course 
it  was  competent  for  either  of  these  corporations 
to  refrain  from  applying  to  the  Legislature  for 
the  grant,  but  the  reasons  already  given,  as  well 
as  the  authorities  here  cited,  preclude  any  hind- 
ins:  contract  for  such  compensation  for  so  re- 
fraining. It  has  frequently  been  held  that  such 
a  contract  Is  against  public  policy,  and  there- 
fore void.  Pingrv  v.  Washburn,  1  Aik.  (Vt.) 
1264;  Ouiick  v.  Ward,  10  N.  J.  L.  102;  Oibbs 
V.  Smith,  115  Mass.  592;  Orap  v.  Hook,  4  N. 
T.  449;  Atcheson  v.  Mallon,  48  N.  Y.  147. 

Some  of  tbe  cases  cited  in  this  opinion  lay 
stress  on  the  fact  that  the  claimant  for  compen- 
«ation  was  or  was  not  a  member  of  the  legal 
profession.  A  lawyer,  engaged  in  the  business 
of  drawing  petitions  and  Dills,  collecting  and 
presenting  evidence  and  facts  by  argument  or 
oHierwige,  before  committees  or  the  Legisla- 
■6  L.  R.  A. 


turf)  itself,  may  undoubtedly  contract  for  com- 
pen^tion  for  such  services.  In  such  cases  the 
attorney  openlv  appears  to  all  as  tbe  represen- 
tative of  the  interested  party,  and  no  one  is 
likely  to  be  deceived  as  to  his  motives  or  repre- 
sentative character.  But  a  non-professional, 
incapable  of  rendering  such  services,  stands  in 
a  different  attitude,  if  such  a  person  engages 
to  procure  or  aid  in  the  procuring  of  the  pas- 
sage of  a  bill,  he  necessarily  con  tracts  for  lobby 
services.  "A  person  who  frequents  the  lobby 
of  a  house  of  legislation,  for  the  purpose  of  in- 
fluencing measures"  therein  pending,  is  a  "lob- 
by member."  Webst  Diet  To  "lobby"  is 
for  a  person,  not  belonging  to  the  Legislature, 
"to  address  or  solicit  members  of  a  legislative 
body,  in  the  lobb^  or  elsewhere,  away  from  the 
house,  with  a  view  to  influence  their  votes." 
Ibid. 

Of  course,  the  Chippewa  Company,  and  es- 
pecially the  St.  Paul  Company,  as  common 
carriers,  have  been  of  immense  service  in  de- 
veloping the  resources  and  increasing  the  value 
of  i>roperty  in  'our  State.  Aa  such  common 
carriers,  they  were  necessarily  interested  in  the 
creation  andsuccessful  operation  of  a  new  rail- 
way like  the  one  in  quesuon.  They,  and  their 
respective  officers  and  employes,  as  citizens  of 
the  State,  had  the  same  interest  in  the  enter- 
prise that  citizens  in  general  had,  and  probably 
more  than  part  of  them.  Still  we  are  to  remem- 
ber that,  at  the  time  of  making  the  first  con- 
tract, neither  of  those  Companies,  nor  the 
Omaha  Company,  had  any  lenil  right,  title  or 
interest  in  or  to  the  portion  of  the  land  grant  in 
question,  and  were  as  straop^rs  to  the  then  pro- 
posed legislation.  True,  either  or  any  other 
railway  company  was  at  liberty  to  apply  for 
the  grant,  but  the  Legislature,  in  its  wisHom, 
was  perfectly  free  to  refuse  or  grant  such  ap- 
plication. The  ^rant  was  to  the  Omaha  Com- 
pany alone.  Neither  of  the  other  Companies 
IS  in  any  way  connected  with  it,  unless  it  be  by 
virtue  of  tbe  contract  in  question.  If,  then, 
they  are  entitled  to  any  portion  of  that  grant, 
it  is  by  reason  of  the  agreement  therein  to  make 
the  eliorts,  give  the  aid  and  assistance  and  ren- 
der the  services  stipulated  in  procuring  said 
land  grant  to  be  given  to  the  Omaha  Company. 
But  what  efforts  could  they  make,  what  aid  or 
assistance  could  they  give,  what  services  could 
they  render,  except  such  as  are  justly  charac- 
terized as  * '  lobbying?" 

If  one  railway  company  may  thus  legally  con- 
tract with  another  railway  company  for  con- 
tingent compensation  in  consideration  of  such 
efforts,  aid,  assistance  and  services,  then  itma> 
make  similar  contracts  with  private  individuals. 


or  municipal  or  other  corporations,  asking  leg- 
islative action .  If  corporations  could  so  le^Uy 
contract,  then  it  would  be  competent  for  indi- 


viduals to  do  the  same.  We  are  not  stating 
what  is  likely  to  occur,  but  what  would  be  the 
probable  tendency  of  sanctioning  tbe  validity 
of  such  a  contract.  Besides,  the  powers  of 
every  corporation  are  limited  to  such  as  are 
expressed  in  its  charter  or  named  in  the  stat- 
utes, and  such  implied  powers  as  are  necessary 
or  convenient  to  carry  into  execution  those 
which  are  thus  expressed.  It  is  en ough  to  know 
that  tbese  do  not  include  the  making  of  lobby- 
ing contracts  for  contingent  compensation  for 
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procuring  legislation  respecting  matters  in 
which  such  corporation  has  no  more  concern 
than  the  people  generally.  In  the  matter  of 
disposing  of  land  grants,  as  in  all  other  matters 
of  legislation,  it  is  important  to  the  continued 
welfare  of  the  State  and  all  its  citizens  that  all 
improper  avenues  of  approach  should  be  effec- 
tually closed. 

In  two  of  the  cascs'cited,  Mr.  Justice  Field, 
speaking  of  the  duties  of  members  of  legislative 
bodies  and  public  officers,  asserts  what  ought 
to  go  without  saying,  that  "  all  such  positions 
are  trusts,  to  be  exercified  from  considerations 
of  duty  and  for  the  public  good.  Whenever 
other  considerations  are  allowed  to  intervene 
and  control  their  exercise,  the  trust  is  perverted 
and  the  community  suflferfl."  He  then  declares, 
in  effect,  that  personal  influence  in  such  mhcters 
is  *'not  the  subject  of  bargain  and  sale,"  that  it 
"is  not  a  vendible  article  id  our  system  of  laws 
and  morals,  and  the  courts  of  the  United  States 
will  not  lend  their  aid  to  the  vendor  to  collect 
the  price  of  the  article."  103  U.  S.  273.  274 
£26  L  ed.  544,  6451;  69  U.  S.  2  Wall.  66  [17 
L  ed.  871]. 

These  maxims  of  legislative  and  official  pro- 
priety and  duty,  it  is  believed,  are  as  old  as  our 
government,  and  it  may  be  safely  assumed  that 
8iey  will  never  be  brought  into  disrepute  by  the 
American  courts.  To  properly  aid  in  wielding 
the  sovereign  power  of  a  great  people,  under 
the  sanction  of  an  oath,  presupposes  freedom 
from  any  and  all  extraneous  bias  and  purchased 
influence.  They  implv  continued  vigilance 
for  the  public  weal  ana  the  faithful  perform- 
ance of  everv  public  duty.  In  the  execution 
of  such  official  trusts,  no  favors  can  be  secured 
and  no  obligations  incurred.  For  the  reasons 
given  we  must  hold  the  contract  void. 

The  crder  qf  the  Oireuit  Ckmrt  %$  revereed,  and 


ihe  cause  is  remanded  for  further  proeee^ng^ 
according  to  late* 

•Note  by  Cassodat,  J".; 

Since  fllinff  the  foregoinfir  0|>1iiion«  section  448^ 
Rev.  Stat.,  which  seems  to  have  escaped  tbeTijri- 
lanoe  of  the  learned  counsel  on  both  sides,  as  v€fU 
as  the  several  members  of  the  court,  has  oome  to 
our  notice.  It  provides,  in  effect,  that  an  j  pereoo 
who  shall,  directly  or  in  directly, jrlve  or  receive^  or 
a«Tee  to  give  or  receive,  or  offer  to  give*  "'any 
money  or  property,  or  valuable  tbiziir,  or  any  ses 
ourity  therefor,  to  any  person,"  fbr  his  services,  or 
the  services  of  another,  **  in  procuring  the  pasea^ 
or  defeat  of  any  measure  before  the  Leirialalure,  or 
before  either  House  or  any  committee  thereof,  up- 
on the  contingency  or  condition  of  the  passa^^  r.r 
defeat  of  such  measure,**  or  who,  having  any  in- 
terest as  principal,  agent,  attorney  or  otherwise, 
*^m  procuring  or  attempting  to  procure  the  pas- 
sage or  defeax  **  of  such  measure,  ^'^hall  attempt  In 
any  manner  to  influence  any  member  of  such  Leg- 
islature for  or  against  such  measure,  without  firit 
making  icnown  to  such  member  the  real  and  true 
interest  he  has  in  such  measure,  either  personally, 
or  as  such  agent  or  attorney,  shall  be  punished  ^  aa 
therein  prescribed.  This  section  was,  manifestly, 
for  the  more  effectual  suppression  of  such  acts  and 
agreements,  coming,  as  they  do,  under  the  con- 
demnation of  the  common  law,  as  indicated  in  the 
foregoing  opinion.  It  is  true,  this  section  doee  not 
expressly  name  corporations,  but  only  '^any  per- 
son." These  words,  however,  must  be  construed 
as  extending  to  and  including  any  corporation.  Sub- 
division 12,  ?  4971,  and  subdivision  2,  »^7S,  Be  v.  Scat. 

If  it  be  claimed  that  the  section  does  not  include 
corporations,  and  that  they  are  to  enjoy  tiie  exdu- 
sive  privilege  of  giving  or  receiving,  or  agreeing  to 
give  or  receive,  or  offering  to  give,  money  or  prop- 
erty for  such  lobbying  services,  then  such  privi- 
lege should  be  limited  to  such  corporations  as  may 
be  chartered  specifically  for  that  purpose ;  for  in 
that  event  they  would,  in  the  spirit  of  the  latter 
dause  of  the  section  cited,  appear  in  their  true 
character,  and  thus  enable  unwary  members  of  the 
Legislature,  as  well  as  the  pubUo,  the  better  to 
guard  against  their  approach,  or  to  escape  their  al- 
nirements  altogether.  Since  the  making  of  the 
agreement  in  question  was  punishable  under  the 
Statute  cited,  it  is,  of  course,  idle  to  rcontend  that 
it  may  be  specifically  enf  oroed  in  equity  iiotwitb» 
standing. 
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Michael  Au^stine  CORRIGAN,  Exr.,  etc. ,  of 

John  McGlosky,  Deceased,  Impleaded, 

etc.,  AppL 

( N.Y. ) 

1.   A  finding  that  a  deed  from  »|Murish 
priest  to  »  eardinal  of  the  Roman  Gatbolic 


Church,  containing  an  express  assumption  Xnr  ttia 
grantee  of  a  mortgage,  was  delivered  and  ac- 
cepted, is  sustained  by  evidence  that  the  car- 
dinal, having  knowledge  of  the  deed,  when  a 
demand  was  made  upon  him  for  the  debt,  simply 
referred  the  creditor  to  the  parish  priest  in  pos- 
session of  the  property,  and  that  the  latter  in- 
sured the  property  in  the  cardinalHi  name  and 
regularly  collected  the  rents  and  paid  them  over 
to  the  chancery  office,  which  managed  the  car- 
dinal^s  business  aflairsSielatlng  to  the  church. 


NOTB.— So/e  of  mortgaged  premiaeft;  remedies  of 
mortgagee;  action  on  co\yenanL 

Mortgagee  could  maintain  an  action^upon  the  im- 
plied covenant  in  defendant's  deed,  without  first 
foreclosing  the  mortgage,  and  could  recover  the 
whole  amount  unpaid.  King  v.  Whitely,  10  Paige, 
465;  Trotter  v.  Hughes,  12  N.  Y.  74 

It  must  be  deemed  settled  law  in  this  State  that 
where  a  party  accepts  a  deed  of  land  subject  to  a 
mortgage,  and  assumes  to  pay  such  mortgage  as 
part  of  the  purchase  price  of  said  premises,  that 
the  bolder  of  such  mortgage  may  maintain  an  ac- 
tion at  law  upon  such  covenant  against  such 
grantee  for  the  amount  remaining  unpaid  upon 
such  mortgage  according  to  Its  terms  or  those  of 
the  bond  accompanying  the  same.  Burr  v.  Beers, 
«4  N.  Y.  178;  Ricard  v.  Sanderson,  41 N.  Y.  179;  Thorp 
V.  Keokuk  Coal  Co.  48  N  Y.263. 
6  L.  R.  A. 


In  accordance  with  the  principle  which  entitles 
the  chief  creditor  to  receive  the  benefit  of  a  secu- 
rity, the  mortgage  creditor  is  entitled  to*the  bene- 
fit of  the  agreement  made  by  the  purchaser  of  the 
equity  of  redemption.  Higman  v.  Stewart.  39 
Mich.  883. 

The  chief  creditor  is  entitled  to  its  benefit  to  p&y 
off  the  mortgage,  and  to  a  decree  over  against  the 
grantees  for  the  deficiency.  Yrooman  v.  Turner. 
09  N.  Y.  28S,  26  Am.  Rep.  195;  Gilbert  v.  Averill.  15 
Barb.  88.    See  Bigelow  v.  Bush,  6  Paige,  843. 

BioM.  to  resort  to  seeurtty. 

Where  the  mortgage  was  not  one  of  indemnity 
merely,  but  was  a  security  as  weU,  agtdnst  all  lia- 
bilities, it  was  not  essential  to  a  recovery  to  show 
that  damages  had  been  sustained;  the  right  of  the 
mortgagees  to  resort  to. the^  security  arose  whei> 
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8.  A  release  of  the  ^^raatee  by  the  grantor 
from  a  ooTenant  In  the  deed  asBuminfir  an  out- 
standlner  mortgage  on  the  premlseB,  cannot  preju- 
dice the  mortgagee*8  right  to  hold  the  grantee  as 
his  debtor,  at  least  where  the  creditor  has  already 
learned  of  the  grantee*8  promlae.and  has  assented 
to  and  adopted  it. 

(Danforth  and  Peckham^  JJ.,  distent,) 

(November  26, 1880.) 

APPEAL  by  defendant,  CorrigaD,  from  a 
judgment' of  the  General  Term  of  the  Su- 
preme Court,  Second  Departmeot,  affirming  a 
Judgment  of  the  Westchester  Special  Term  in 
favor  of  plaintiff  in  an  action  for  tbe  foreclos- 
ure of  a  mortgage  and  to  recover  a  personal 
Jud  lament  for  the  deficiency  arising  thereon. 
AMrmed. 

The  mortgage  sought  to  be  foreclosed  was 
executed  by  tbe  Father  Mathew  Total  Absti- 
nence Benefit  Society,  No.  1,  of  Tackahoe,  N. 
Y.,  to  John  M.  Masterton,  who  subsequently 
made  a  general  assignment  to  Silas  D.  Gifford, 
and  he,  by  proper  proceedioffs,  became  the 
owner  of  the  mortgage,  as  receiver  of  saidMas- 
terton. 

The  society  subsequently  conveyed  the 
propertv  to  John  McEvoy,  who  by  the  terms 
of  the  oeed  assumed  payment  of  the  mortgage. 
Thereafter  McEvoy  executed  and  recordfed  a 
deed  of  the  property  to  John  McCloskey,  which 
deed  assumed  the  payment  of  the  mortgage  on 
tbe  part  of  the  grantee.  McCloskey  was  made 
a  party  to  the  foreclosure  suit,  and  after  his 
death,  which  occurred  during  its  pendency, 
Corrigan,  his  executor,  was  substituted.  A 
judgment  for  deflcieocy  having  been  rendered 


against  Gorrigan  as  such  executor,  he  look  thii 
appeal 

The  other  material  facts  appear  in  the  opin- 
ion. 

Mr.  William  Bradfordt  with  Ifeur$. 
Boardman  A  Boardman*  for  appellant: 

The  release,  by  the  executor  of  McEvoy,  of 
McCloskey  from  the  covenant  of  assumption 
contained  in  the  deed  from  McEvoy  to  McCloe- 
key,  discharged  the  latter  from  all  liability 
thereunder. 

Qamaey  v.  Bogen,  47  N.  Y.  842;  Whiting  v. 
Qeartu.  14  Hun,  600;  Kdly  v.  BoberU,  40  N. 
Y  432;  Douglass  v.  Wells,  18  Hun,  88. 

The  grantor  becomes  the  surety  and  the  gran- 
tee the  principal  debtor  only  as  between  them- 
selves, and  a  release  of  the  latter  would  simply 
operate  to  extinguish  the  claim  of  the  former 
for  reimbursement  in  case  he  shall  be  called  on 
to  pay  a  deficiency.  This  could  in  no  way 
lessen  the  original  rights  or  security  of  the 
mortgagee. 

See  Ardee  v.  Treat,  82  N.  Y  889;  Burr  y. 
Beers,  24  N.  Y.  179;  Douglass  y.  Wells  and 
Whiting  y,  Qearty,  supra;  KeUy  y.  Boberts,  40 
N.  Y  440. 

An  examination  of  the  cases  will  show  that 
the  courts,  in  their  endeavor  to  find  a  ground 
on  which  to  base  the  liability  of  the  assuming 
grantee  to  the  mortgagee,  have  at  different 
times  upheld  it  as  coming  within  one  or  the 
other  of  the  following  principles:  that  it  is  a 
contract  of  indemnity;  that  it  is  a  case  of  prin- 
cipal and  surety;  that  it  is  a  case  of  subroga- 
tion; that  it  is  enforced  to  prevent  circuity  of 
action;  that  it  comes  within  the  principle  of— 

Lawrence  v.  Foas,  20  N.  Y.  268;  Cumberland 


theUr  liability,  as  Indorsers,  was  fixed.  Newburgh 
Bank  v.  Biffler,  83  N.  Y.  00, 18  Hun,  402.  See  Moore 
r.  Paine,  12  Wend.  123:  Pond  v.  Clarke,  UOonn.»84; 
Chapman  v.  Jenkins,  81  Barb.  164;  Nightingale  v. 
Cbafee,llB.L60a. 

Tbe  ffTound  of  equitable  subrogation  of  the 
creditor  to  all  securities  held  by  the  surety  of  the 
principal  debtor  was.  In  all  cases  upon  the  subject, 
recogniaad  as  the  sole  ground  for  liability,  untQ 
tbe  case  of  Burr  v.  Beers,  24  N.  Y.  178,  which  was 
an  action  at  common  law,  in  which  the  mortgagee 
bad  recovered  a  personal  Judgment  for  the  mort- 
ffaire  debt  acainst  a  grantee  who  had  accepted  a 
deed  containing  the  usual  clause  whereby  he  as- 
sumed the  payment  of  a  mortgage  which  was  a 
lien  upon  the  premises,  held  that  the  judgment  un- 
der review  could  not  be  sustained  on  the  doctrine 
of  those  cases,  the  action  not  being  for  aforeclos- 
nre  of  the  mortgage,  and  the  mortgagor  not  being 
a  party.  But  upon  the  authority  of  Lawrence  v. 
Fox,  20  N.  Y.  288,  the  judgment  was  sustained  on 
the  broad  principle  that  if  one  person  make  a 
promise  to  another  for  the  benefit  of  a  third  per- 
son, that  third  person  may  maintain  an  action  up- 
on the  promise.   Oamsay  y.  Rogers,  47  N.  Y.  237. 

Attumptlon  cf  payment  Creoles  pfi-Mmal  lioMIity. 

When  a  deed  executed  by  the  grantor  contains  a 
clause  sufllciently  showing  an  intent  on  the  part  of 
the  grantee  to  assume  the  liability  of  paying  the 
mortgage,  the  acceptance  thereof  consummates  a 
personal  liability  on  his  part  which  inures  to  the 
benefit  of  the  mortgagee.  Atlantic  Dock  Oo.  v. 
I>avitt.  64  N.  Y.  88;  Rtoard  v.  Sanderson,  41  N.  Y. 
179:  Rpaulding  v.  HaUenbeck,  85  N.  Y.  204;  Trotter 
V.  Hughes,  12  N.  Y.  74;  Oonverse  v.  Cook,  8  Vt.  184; 
Holfley  v.  Reed,  0  Paige,  448. 
C  L.  R.  A. 


Mortoagee  may  pursue  Ms  remedy  agahut  grantee, 

A  mortgagee  may  maintain  a  personal  action 
against  a  grantee  of  the  mortgaged  premises  who 
has  asBumed  to  pay  the  incumbrance.  Se  may 
pursue  this  remedy  without  foreclosing  the  mort- 
gage and  without  joimng  the  mortgagor  as  defend- 
ant. Burr  V.  Beers,  24  N.  Y.  179;  Marsh  v.  PikeJlO 
Paige,  606;  Blyer  v.  Monholland,  2  Sandf.  Ch.  478; 
Vail  v.  Foster,  8  N.  Y.  812;  Belmont  v.  Coman,  22  N. 
Y.  488;  King  v.  Whitely,  10  Paige,  488. 

The  case  presents  the  simple  question  of  a  prom- 
ise from '  one  person  to  another  to  pay  a  debt  to 
a  third  person.  The  riffht  of  the  third  person  to 
recover  of  the  promisor  for  such  debt  is  unques- 
tioned. Knowles  v.  Erwln,  48  Hun,  162,  168.  See 
Lawrence  v.  Fox,  20  N.  Y.  268;  Rogers  L.  A  M. 
Works  V.  Kelley,  88JN.  Y.  284. 

It  has  been  held  that  even  a  verbal  promise  cre- 
ates such  a  liability.  Strohauer  v.  Y oltz,  42  Mich. 
444;  Drury  v.  Tremont  Imp.  Oo.  18  Allen,  168;  Bowen 
▼.  Kurts,  87  Iowa,  280;  Bolles  v.  Beach,  22^N.  J.'L. 
680. 

In  general  **a  conveyance  subject  to  a  mortgage** 
is  held  to  mean  **  subject  to  the  payment  of  such 
mortga^**  unless  there  be  something  to  indicate  a 
different  mtention.  Minor  v.  Terry,  6  How.  Pr. 
212;  Jumel  v.  Jumel,  7  Paige,  601, 604,  606;  Halsey  v. 
Reed,  0  Paige,  446. 

An  absolute  and  irrevocable  obligation  isthcreby 
created  in  favor  of  the  mortgagee,  which  cannot 
be  released  or  affected  by  any  act  or  agreement  of 
the  mortgagor)  (grantor),  to  which  the  mortgagee 
does  not  assent  Douglasi  y.  Wells,  18  Hun,  91,  57 
How.  Pr.  880. 

Personal  action  hymortgaoee, 

A  mortgagee  may  maintain  a  personal  action 
against  such  grantee,without  foreclosing  the  mort- 
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New  Tobk  Coxjbt  of  Appeals. 


Nov., 


T.  Codrington,  8  Johns.  Ch.  229;  Bleeher  v. 
Bingham,  8  Paige,  246;  CurtU  v.  Tyler,  9 
Paige,  482;  SalsejiY.  Beed,  Id.  446;  Tbrr^j^  v. 
Bank  tf  OrUam,  id.  649;  King  v.  Whitely,  10 
Paige,  466;  JfaraA  v.  Ato,  Id.  695;  Blyer  ▼. 
Moiiholland,  2  Sandf.  Cb.  478;  O^nWZ  ▼.  Pres- 
eott,  2  Barb.  16;  Vail  v.  i^oafor,  4  N.  Y.  812; 
Flagg  v.  Hunger,  9  N.  Y.  488;  TVoft^r  ▼. 
Bughes,  12  N.  Y.  74;  Hartley  ▼.  Harriaon,  24 
N.  Y.  170;  i5«rr  v.  Beer%,  Id.  178;  -Bwitfey  ▼. 
Vanderheyden,95  N.  Y.  677;  iJ»cord  v.  San- 
derion,  41  N.  Y.  179;  Oarmey  v.  Sogers^!  N. 
Y.  288;  !Z%<?rp  v.  Keokuk  Coal  Co.  48  N.  Y.  263; 
Vroaman  v.  !Ptfm^r,  69  N.  Y.  280;  GampbeU  v. 
Smith,  71 N.  Y.  26;  Comeloek  ▼  Brohan,  Id.  9; 
€Wto  v.  2>awei,  78  N.  Y.  211;  Faine  v.  /cm^«. 
76  N.  Y.  274;  MarehaU  v.  Z>fl»«,  78  N.  Y.  414; 
Pardee  v.  IVea*,  82  N.  Y.  385;  Hand  v.  ITtfTi- 
wedy,  88  N.  Y.  149;  5toi/w»  v.  Watkine,  86  N. 
Y.  597;  Carter  Y.  Bolahan,  92  N.  Y.  498;  Ben- 
nett V.  J3ii<e»,  94  N.  Y.  854:  CVw««  ▼.  Leioin,  96 
N.  Y.  428;  Fairchild  v.  ZyncA,  99  N.  Y.  859; 
irt»t<r  V.  Warren,  6  Cent.  Rep.  2J4,  104  N.  Y. 
192;  TTttcM;  y.  (7amj)&(;//,  8  Cent  Rep.  687, 106 
N.  Y.  825,  and  Cole  v.  CoU,  12  Cent.  Rep.  924, 
110  N.  Y.  680. 

An  attempt  to  iapply  any  one  of  tboee  prin- 
ciples to  the  facts  under  consideration  will 
show  that  tbere  is  some  element  lacking  in  the 
case  at  bar  which  is  essential  to  the  existence  of 
liability  under  the  principle  applied.  The  li- 
ability cannot  be  supported  on  the  doctrine  of 
subrogation.  The  right  of  subrogation  was 
an  equitable  device  whereby  one  who  had  paid 
a  debt  as  surety,  or  under  other  circumstances 
which  made  it  equitable  that  he  should  be  re- 
imbursed by  others  primarily  liable,  was  upon 


such  payment  substituted  in  the  place  of  the 
person  to  whom  the  payment  had  been  made, 
so  as  to  be  in  a  position  to  enforce  the  obli^ 
tion  then  discharged  against  those  primanlj 
liable  for  its  payment. 

Cole  y,Maleolm,  (MIX.  Y  868;  Acery.Hoteh^ 
kies,  97  N.  Y.  895;  Twomlfly  y.  Caeeidy,  82  N. 
Y.  165. 

The  liability  cannot  be  upheld  under  the  doc- 
trine of  Lawrence  y.  Fox,  20  N.  Y.  268,  for  the 
reason  that  the  most  essential  element  for  the 
application  of  that  principle  is  lacking;  and 
that  is  that  the  promise  must  be  for  the  benefit 
of  the  person  seeking  to  enforce  it,  and  must 
have  been  intended  by  the  parties  for  his  ben- 
efit. That  the  ooyenant  ox  assumption  may 
incidentally  be  of  advantage  to  the  mortgagee 
is  not  sufficient. 

Boe  y.  Barker,  82  N. Y.  485;  Simeon  y.  Brown, 
68  N.  Y.  855;  Oameey  y.  Sogers,  47  N.  Y.  240; 
Johnson  y.  Morgan,  68  N.  Y.  496;  MerriU  y. 
Qreen,  55  N.  Y.  270;  Vroaman  v.  Turner,  69 
N.  Y.  283;  Pardee  y.  Treat,  82  N.  Y.  885; 
Wheat  y.  Bice,  97  N.  Y.  802;  MdUn  y.  Whipple, 
lGra7,817. 

This  court  has,  in  several  cases,  relieved  the 
assuming  grantee  from  liability  under  the  cove- 
nant of  assumption.  An  examination  of  these 
cases  will  show  that  they  contain  nothing  ad- 
verse to  the  position  that  the  covenant  may  be 
released  by  the  parties  to  it,  but  are  in  favor  of 
that  contention. 

Flagg  v.  Hunger,  9  N.  Y.  488;  Kamer  ▼. 
Smith,  77  N.  Y.  227;  Judson  v.  Bada,  79  NT. 
Y.  373;  Dunning  v.  Leavitt,  85  N.  Y.  30;  Al- 
bany Sav.  Inst.  v.  Burdiek,  87  N.  Y.  40. 

Mr,  Ralph  E.  Prime*  for  respondent: 


gtLge^  and  without  Joining  the  mortgacror  aslcle- 
f  endant.  Burr  v.  Beers,  U  N.  Y.  179;  Marsh  v. 
Tike,  10  Paige,  585;  Blyer  v.  MonhoUand,  2  Baodf. 
Ch.  476;  Vail  v.  Foster,  4  N.  7. 812;  Belmont  v.  Oo- 
man.  82  N.  T.  438. 

He  may  treat  both  the  vendor  and  his  grantee 
as  prinolpal  debtors  to  him  and  have  a  personal 
decree  against  either  or  both.  Crawford  t.  Ed- 
wards, 88  Ifich.  800. 

It  is  a  prinoiple  of  law,  long  recognized  and  dear- 
ly established,  that  when  one  person  for  a  valuable 
consideration  engages  with  another  by  simple  con- 
tract to  do  some  act  for  the  beneUt  of  a  third,  the 
latter,  who  would  enjoy  the  beneUt  of  the  act,  may 
maintain  an  action  for  the  breach  of  the  engage- 
ment although  not  privy  thereto.  Brewer  v.  Dyer, 
7  Cush.  387:  Schemerhom  v.  Yanderheyden,  1 
Johns.  140:  Barker  v.  Buckiln,  2  Denio,  45:  Dela- 
ware ft  H.  Canal  Co.  v.  W^estchester  Co.  Bank,  4 
Denio,  87:  Ely  v.  McNight,  80  How.  Pr.  102:  Phillips 
V.  Gray,  8  R  D.  Smith,  68;  Stem  v.  Drinker,  2  B.  D. 
Smith,  404;  Arnold  v.  Lyman,  17  Mass.  400;  Hall  y. 
Marston,  17  Mass.  076;  Brewer  v.  Dyer,  7  Cush.  887; 
Coster  y.  Albany,  48  N.  Y.  412;  Todd  v.  Weber,  86  N. 
Y.18L 

To  give  the  mortgagee  a  right  of  action  the 
promise  must  have  been  intended  for  his  benefit;  it 
is  not  enough  that  it  may  accrue  to  his  benefit. 
Meech  v.  Ensign,  40  Conn.  207;  Curtis  v.  Tyler,  0 
Paige,  432;  Blyer  v.  Monholland,  2  Sandf.  Ch.  478; 
CroweU  v.  Currier,  27  N.  J.  Bq.  162;  DooUtUe  v. 
Naylor,  2  Bosw.  206. 

In  the  case  of  0*Conner  v.  O^Conner,  post,  — ^  It  is 
held  that  a  purchaser  of  land  who  expressly  as- 
sumes the  payment  of  purchase-money  notes, 
given  by  his  vendor,  and  secured  by  a  vendor^s 
lien,  becomes  personally  responsible  to  the  creditor 
6  L.  R.  A. 


holding  the  original  lien,  as  well  as  for  the  balance 
of  the  purchase  price  due  to  his  vendor. 

Purchaser  of  mortgaged  land  liable  for  mort- 
gage debt.  See  Boone  v.  Clark  (HI.)  6  L.  R.  A.  270, 
note. 

Remedies  of  mortgagee.  Knoll  v.  New  Tork,  GL  ft 
StL.R.Go.lL.B.A.806,121Fa.467. 

Release  of  araniee  by  mortoagor. 

It  has  been  questioned  as  to  whether,  after  a  con- 
veyance has  been  executed  and  delivered,  in  whlota 
the  grantee  assumes  payment  of  the  mortgage 
debt,  the  grantor  may  release  the  grantee  from  the 
personal  obligation  which  he  thus  takes  upon  him- 
self.   Thomas,  Mort  194. 

It  is  only  under  certam  circumstances  that  a  re- 
lease of  the  grantee  from  the  assumption  of  the 
mortgage  debt,  and  his  personal  liability  therefor, 
will  defeat  the  mortgagee's  claim  In  equity  for  m 
j  deficiency  on  the  foreclosure  sale.  See  Stephens  y. 
Casbacker,  8  Hun,  112. 

The  grantor  may,  before  suit  brought  against 
his  grantee  by  the  mortgagee  to  obtain  the  benefit 
of  such  a  covenant  of  assumption,  release  or  dis- 
charge it,  and  so  prevent  the  mortgagee  from  ob- 
taining any  benefit  of  it.  CroweU  v.  Hospital  of 
St.  Barnabas,  27  N.  J.  Bq.6S0;  Thomas,  Mori.  106. 

But  the  act  of  release  or  discharge,  to  be  effec- 
tual, must  be  done  bona  fide,  and  not  merely  for 
the  purpose  of  thwarting  the  mortgagee  and  de- 
priving him  of  an  equity  to  which  he  is  entitled. 
Trustees  of  Public  Schools  v.  Anderson,  80  N.  J. 
Bq.866. 

If  given  by  an  insolvent  grantor  after  notice  of 
foreclosure,  without  consideration,  and  for  the 
sole  and  admitted  purpose  of  defeating  the  mort- 
gagee's claim  in  equity  for  deficiency,  it  Is  void  la 
equity,    ibid. 
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On  principle  t>f  ratification  aad  estoppel  the 
defen&nt  is  to  be  held  to  the  coveoaat  as  hav 
iDff  aooeptod  the  deed. 

l^rooka  v.  Am.  Esp,  €h.  14  Hva,  ^68;  Dan 
lap's  Paley,  Agency,  ITO. 

The  release  was  not  bona  flde.  It  was  given 
oolely  to  defeat  the  mortgagee's  claim  foi*  de- 
flcien<r^,  and  the  release  is  void  in  equity. 

Trustees  -tf  PM.i&  8ehool$  ▼.  Anderson,  80  N. 
J.  Eq.  888;  Thomas,  Moit.  24  «d.  402.  §  604. 

The  assumption  clause  and  its  obligations 
were  inviolable,  and  the  release  was  IneffectoaL 

Banneif  v.  MeMuUen,  6  Abb.  N.  C.  246, 258; 
Hartley  ▼.  Harrison,  24  N.  Y.  170;  Qamsey  v. 
Bsgers,  47  N.  T.  242;  Do^lasi  v.  WelU,  18 
Hun,  88;  Simeon  v.  Brown^  6  Hun,  251;  Baft 
▼.  WiUinme.  112  Dl.  81. 

In  States  where  the  covenant  of  the  pnr- 
^aser  lo  assume  tiie  mortgage  is  regarded  as  a 
promise  for  the  benefit  or  tne  mortgagee  the 
promise  Is  regarded  as  irrevocable. 

1  Thomas,  Mort  §  768,  par.  4. 

Those  cases  that  hint  at  the  revocability  or 
release  of  an  assumption  clause  expresslv  re- 
pudiate any  such  claim  of  power  to  revoke  or 
release  after  acceptance  and  adoption  of  the  as- 
gumption  clause  by  mortgagee. 

WhUing  v.  Qewrty,  14  Hun,  601;  Berkshire 
L.  Ine.  Oo.  v.  Hutehinge,  100  Ind.  496;  Davie 
v.  Oallowap,90  Ind.  112;  OilhertT.  Sandereon, 
06  Iowa,  849;  Durham  v.  Bieehof,  47  Ind.  211; 
Camahan  v.  Toueey^  93  Ind.  661;  Kelly  v. 
Boberti,  40  N.  T.  49»;  Jones,  Mort  §§  708, 784. 

Finch*  J.,  delivered  the  opinion  of  the 
court: 

On  a  previous  appeal  we  determined  in  this 
case  that  the  record  of  the  deed  to  the  defend- 
ant's testator,  McCloskey,  bv  which  the  grantee 
assumed  the  payment  of  plaintiff's  mortgage, 
was  not,  under  the  circumstances,  sufficient 
proof  of  the  delivery  and  acceptance  of  the 
deed.    7  Cent.  Rep.  277,  105  N.  Y.  228. 

As  the  case  now  stands,  the  effect  of  that 
record  is  fortified  by  direct  proof  of  the  deliv- 
ery and  strong  circumstantial  evidence  of  the 
acceptance.  Both  facts  are  now  explicitly 
found  by  the  trial  court,  but  the  appellant 
again  denies  the  sufficiency  of  the  proof.  The 
mort^a^e  was  executed  in  1869.  The  land 
which  It  covered  was  sold  and  conveyed  to 
McEvoy  in  1870.  McE voy  was  a  parish  priest, 
and  held  the  title  until  1878,  when  he  conveyed 
to  McCloskev,  the  defendant's  testator,  wbo  in 
and  by  the  deed  assumed  the  payment  of  the 
outstanding  morteage.  Two  things  occurred 
the  next  year.  McClloske^  was  informed  by 
letter  that  upon  the  premises  owned  by  him, 
desciibing  those  conveyed  by  McEvoy,  there 
was  a  mortgage  to  Masterton,  payment  of 
which  was  requested;  and  a  few  days  after,  in 
a  personal  interview  with  tbe  attomev  acting 
for  the  mortgagee,  was  told  of  tbe  deed  and  its 
record,  and  the  assumption  clause  was  read  to 
him,  and  his  liability  under  it  asserted.  Mc- 
Closkey answered  that  he  would  communicate 
with  lather  Keogh;  that  he  had  referred  the 
matter  to  him;  and  that  the  witness  would  hear 
.  from  Keogh.  The  latter  was  the  successor  to 
McEvoy.  as  parish  priest,  and  owed  his  appoint- 
ment to  the  cardinal.  The  second  thing  was 
that  the  account  for  the  rents  of  the  property 
collectcti  by  Keogh  were  by  him  returned  once 
6  L.  R.  .\. 


a  yea/r  to  the  chancery  office  which  managed 
the  oudinal's  business  affairs  relating  to  the 
church.  Within  one  year,  therefore,  after  the 
record  of  the  deed,  McCloskey  knew  all  about 
it,  and,  instead  of  repudiating  it  and  refusing 
acceptance,  dmply  referred  the  creditor  to  the 
parish  priest,  who  began  a  uniform  system  of 
collecting  the  rents  of  the  property  and  return- 
ing the  facts  to  the  cardinal's  business  office, 
which  was  their  proper  repository.  Keogh. 
not  only  remained  m  possession  under  McClos- 
key, but  insured  the  premises  in  the  name  of 
the  cardinal.  For  some  time  after  its  record 
the  deed  remained  in  the  custody  of  McEvoy,. 
but  as  early  as  1882  he  delivered  it  to  O'Con- 
nor, who  was  a  clerk  in  the  chancery  office.. 
The  superintendent  of  that  office  was  Preston.. 
He  is  called  in  the  record  "vicar  general,"  and 
"chancellor,"  and  "monseigneur.^'  Whatever 
his  ecclesiastical  title,  his  own  evidence  showa 
that  he  was  merelv  a  subordinate  or  secretary- 
of  the  cardinal,  with  no  authority  of  his  own, 
and  dependent  wholly  upon  the  directions  of 
his  superior,  either  general  or  specific.  His  at- 
tention was  called  to  the  deed  after  its  delivery 
at  the  chancery  office  by  O'Connor,  who  deliv* 
eied  it  Preston  sajrs  that  the  next  time  ho 
saw  Keogh  he  "positively  forbade  him  to  have 
anything  to  do  with  that  hall,  or  to  accept  any 
rent  for  It."  This  is  said  to  have  occurred  in 
1882.  It  does  not  appear  thai  Preston  had  any 
authoritv  from  the  cardinal  to  issue  this  order 
to  Keogh,  or  any  general  direction  which  cov- 
ered it.  it  is  certain  that  Keogh  did  not  obey 
it,  for  he  continued  to  collect  tbe  rents  and  re- 
port them,  as  part  of  his  parish  accounts,  to 
the  chancery  office.  Preston  was  either  igno- 
rant of  the  current  transactions,  which  it  was 
his  duty  to  supervise,  or  he  had  withdrawn  his 
command,  or  the  parish  priest  was  deliberately 
defying  his  supenors,  and  they  were  patiently 
submitting  to  it  At  all  events,  the  deed  rested 
in  the  chancery  office;  the  priest  kept  posses- 
sion of  the  property,  and  accounted  for  its  renta 
to  McCloskey;  no  offer  of  a  reconveyance  was. 
made,  and  {he  record  is  searched  in  vain  for 
any  word  or  act  of  refusal  or  repudiation  by 
McCloskey.  On  such  a  state  of  facts,  the  find- 
ing of  the  special  term  that  there  was  a  delivery 
and  acceptance  may  easily  stand,  and  must 
conclude  us  on  this  appeal. 

But  another  circumstance  introduces  an  ad- 
ditional defense,  and  raises  a  further  question. 
Just  after  the  issue  of  a  summons  in  this  action, 
and  the  filing  of  a  lis  pendens,  the  executor  of 
McEvoy  formally  released  McCloskey  from  his 
covenant;  and  the  latter  pleads  that  release.  It 
asserts  that  the  deed  was  never  delivered^ 
which  is  found  to  be  an  uotruth;  that  the  as- 
sumptio::  clause  was  inserted  by  mistake  and 
inadvertence,  of  which  there  is  not  a  particle  of 
proof;  and  then,  in  further  consideration  of  one 
dollar,  formally  releases  the  cardinal  from  hia 
covenant.  This  release  was  executed  after 
knowledge  of  the  deed  to  McCloskev,  and  the 
covenant  contained  in  it,  bad  reached  themort> 
fagee;  after  the  latter  had  accepted  and  adopted 
It  as  made  for  his  benefit,  and  communicated 
that  fact  to  the  debtor  by  a  formal  demand  of 
payment;  after  the  mortgagee  had  for  three 
years  permitted  the  grantee  to  absorb  and  ap- 
propriate the  rents  and  profits  in  reliance  upon 
the  covenant;  and  after  he  had  commenced  an 
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action  of  foreclosure  by  the  issue  of  a  summoos 
and  filing  of  a  lis  pendens, — at  a  moment  when 
the  executor  who  released  was  aware  that 
trouble  was  approaching,  but  before  McOloskey 
was  actually  served,  or  had  appeared  in  the 
action. 

Is  this  release,  thus  executed,  a  defense  to 
this  action?  I  shall  not  undertake  to  decide, 
if,  indeed,  the  question  is  open  {Knickerbocker 
Ins.  Co.  V.  NeUon,  78  N.  Y.  187;  Comley  v.  Da- 
««i/i,  114N.  Y.  167),  whether  in  the  interval  be- 
tween the  making  of  the  contract  and  the  ao- 
•ceptance  and  adoption  of  it  by  the  mortgagee, 
it  was  or  was  not  revocable,  without  his  assent. 
However  that  may  be,  the  only  inquiry  now 
presented  is  whether  it  is  so  revocable  after  it 
iias  come  to  the  knowledge  of  the  creditor,  and 
he  has  assented  to  it,  and  adopted  it  as  a  se- 
-curity,  for  his  own  benefit.  My  Judgment 
leads  me  to  answer  that  question  in  the  neg- 
ative. Of  course  it  is  diflQcult,  if  not  impos- 
sible, to  reason  about  it  without  recurring  to 
Xawrence  v.  Fox,  20  N.  Y.  268,  and  ascertain- 
ing the  principle  upon  which  its  doctrine  is 
iounded.  That  is  a  difficult  task,  especially  for 
one  whose  doubts  are  only  dissipated  by  its  au- 
thority, and  becomes  more  difiicult  when  the 
number  and  variety  of  its  alleged  foundations 
are  considered,  lout  whichever  of  them  may 
ultimately  prevail,  I  am  convinced  that  they  all 
involve,  as  a  logical  consequence,  the  irrevo- 
cable character  of  the  contract  after  the  creditor 
has  accepted  and  adopted  it,  and  in  some  man- 
ner acted  upon  it.  The  prevailing  opinion  in 
that  case  rested  the  creditor's  ri^ht  upon  the 
broad  proposition  that  the  promise  was  made 
for  his  benefit,  and  therefore  he  might  sue  upon 
it,  although  privy  neither  to  the  contract  nor  its 
consideration.  That  view  of  it  necessarily  in- 
volves an  acquisition  at  some  moment  of  time 
of  the  right  of  action  which  he  is  permitted 
to  enforce.  If  it  be  possible  to  say  that  he 
does  not  acquire  it  at  the  moment  when  the 
promise  for  his  benefit  is  made,  it  must  be 
that  he  obtains  it  when  it  has  come  to  his 
knowledge,  and  he  has  assented  to  and  acted 
upon  it;  for  he  may  sue.  That  is  decided,  and 
is  conceded.  If  he  may  sue,  he  must  at  that 
moment  have  a  vested  nght  of  action.  If  it 
was  not  obtained  earlier,  it  must  have  vested 
in  him  at  the  moment  when  his  action  was 
commenced;  so  that  the  right  and  the  remedy 
were  born  at  the  same  instant.  But  there  is  no 
espial  magic  in  a  lawsuit.  If  it  serves  for 
the  first  time  to  originate  the  right  which  it 
seeks  to  enforce,  it  can  only  be  because  the  act 
of  bringing  it  shows  unequivocally  that  the 
promise  of  the  grantee  has  come  to  the  knowl- 
edge of  the  plaintiff;  that  the  latter  has  ac- 
cepted and  adopted  it;  that  he  intends  to  enforce 
it  for  his  own  benefit,  and  gives  notice  of  that 
intention  to  the  adversary.  From  that  moment 
he  must  be  assumed  to  act  or  omit  to  act,  in  re- 
liance upon  it  But,  if  all  these  things  occur 
before  a  suit  commenced,  why  do  they  not 
equally  vest  the  right  of  action  in  the  assignee? 
What  more  does  the  mere  lawsuit  accomplish? 
And  so  the  contract  between  grantor  and  gran- 
tee, if  revocable  earlier,  ceases  to  be  so  when  by 
his  assent  to  it  and  adoption  of  it  the  creditor 
brings  himself  into  privity  with  it,  and  elects  to 
avail  himself  of  it,  and  must  be  assomed  tohave 
6L.R.  A. 
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governed  his  conduct  accordingly.    I  see  no 

escape  from  that  conclusion. 

But  two  of  the  judges  who  concurred  in  the 
decision  of  Laiorence  v.  Fox  stood  upon  a  dif- 
ferent proposition.  They  held  that  the  mort- 
gagor granting  the  land  accepted  the  grantee's 
covenant  as  agent  of  the  mortgagee,  who  might 
ratify  the  act  with  the  same  effect  as  if  he  bad 
originally  authorized  it.  While  I  think  the 
idea  of  such  an  agency  is  a  legal  fiction,  having 
no  warrant  in  the  facts,  yet  the  same  result  as 
to  the  power  of  revocation  folk>ws.  While 
the  agency  remained  unauthorized  it  might  be 
possible  to  change  the  transaction,  but  after  the 
ratification  the  promise  necessarily  becomes 
one  made  to  the  mortgagee  through  his  agent, 
the  mortgagor,  acting  lawfully  in  his  behalf^ 
and  from  that  moment  cannot  be  altered  or  re- 
leased without  his  sanction  and  consent. 

But  another  basis  for  the  action  has  been  as- 
serted, applicable,  however,  only  to  cases  like 
the  present,  where,  on  foreclosure  of  the  mort- 
gage, its  owner  seeks  a  judgment  for  a  defi- 
ciency against  the  new  covenantor. 

In  Burr  v.  Beers,  24  JST.  Y.  179,  and  again  in 
Oarnsey  v.  Rogers,  47  N.  Y.  242,  it  was  pointed 
out  that  the  liability  of  the  grantee  to  the  mort- 
gagee rested  upon  the  equitable  right  of  sub- 
rogation, and  had  been  recognized  and  enforced 
long  before  Lawrence  v.  Fox  made  its  appear- 
ance. It  was  held  that  where  the  mortgagor 
acquired  a  new  security  for  his  indemnity 
against  the  debt  which  he  owed  to  the  mort- 
gagee, tlie  latter  might  in  equity  be  subrogated 
to  the  right  of  his  debtor,  and,  under  the  Stat- 
ute permitting  any  person  liable  for  the  mort- 
gage debt  to  be  made  defendant,  and  charged 
with  a  deficiency  in  the  foreclosure,  the  new 
covenant  became  available  to  the  mortgagee. 
It  was  so  held  in  Halsey  v.  Beed,  9  Paige,  446, 
and  the  right  of  the  mortgagee  was  put  upon 
the  equity  of  the  Statute.  That,  if  a  sound 
proposition,  was  all  very  well,  so  long  as  there 
was  supposed  to  be  no  equivalent  remedy 
at  law;  but  after  the  decision  of  Lawrence  v. 
Fox,  that  remedy  existed. 

And  so,  in  Thorp  v.  Keokuk  Coal  Co,  48  N. 
Y.  258,  the  court  said  that  it  saw  no  reason  for 
invoking  the  doctrine  of  equitable  subrogation, 
or  resting  upon  it,  in  such  a  case.  When  the 
law  has  aosorbed  in  a  broader  eauity  the  narrow 
one  enforced  in  chancery,  the  form  and  meas- 
ure of  the  latter  ceases  to  be  of  consequence. 
One  does  not  seek  to  trace  the  river  after  it  has 
lost  itself  in  the  lake.  And  so,  I  think,  the 
suggestion  is  well  founded.  But  if  I  am  wrone 
about  that,  as  perhaps  I  may  prove  to  be,  and 
the  right  of  the  present  plaintiff  against  the 
cardinal's  estate  does  stand  upon  the  doctrine 
of  equitable  subrogation,  still  I  think  the  same 
result  follows.  Wnen  does  that  equitable  right 
arise,  and  become  vested  in  the  creditor?  It 
would  seem  that  it  must  be  when  the  situation 
is  created  out  of  which  the  equity  is  bom.  If 
it  be  possible  to  adjourn  it  to  a  later  period, 
it  must  certainly  attach  when  the  creditor  as- 
serts his  right  to  it,  and  notifies  the  other  party 
of  his  Intention  to  rely  upon  it.  As  a  right 
founded  upon  the  equity  of  the  Statute,  it  must 
have  come  into  being  before  the  foreclosure 
suit  was  commenced;  for  the  permission  reads: 
"Any  person  who  is  liable  to  the  plaintiff  for 
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€he  payment  of  the  debt  secui-ed  by  the  mort- 
.^ajge  ina;|j^  be  made  a  defendant  in  the  action." 
His  liability  must  precede  the  commencement 
of  the  action.  It  must  exist  as  a  condition  of 
his  being  sued  at  all.  And  so,  assuming  that 
this  action  can  be  maintained  a^inst  him  upon 
his  promise,  the  right  of  action  must  have 
arisen  at  once  upon  the  delivery  of  the  deed, 
or,  at  the  latest,  when  the  promise  came  to  the 
knowledge  of  the  creditor,  and  he  assented  to 
•Bod  adopted  it. 

I  have  been  quite  favorably  impressed  with 
«  fourth  suggestion  respecting  the  basis  of 
these  rights  of  action,  which  appears  in  the 
opinion  of  Andrews,  /.,  rendered  when  this 
«asf!  was  before  us  on  a  previous  appeal. 
"After  all/'  he  says,  **doe8  not  the  direct  right 
of  action  rest  upon  the  equity  of  the  transac- 
tion?" If  we  discard  the  fictitious  theory  of  an 
agency,  what  remains  is  the  equitable  right  of 
subrogation,  swallowed  up  in  the  greater 
•eauity  of  the  legal  right  founded  on  the  tiieory 
oi  a  promise  made  for  the  benefit  of  the  creditor. 


It  is  no  new  thing  for  the'Iaw  to  borrow  weapons 
from  the  arsenal  of  equity.  The  action  for 
money  had  and  received  is  a  familiar  illustra- 
tion.  Mav  we  not  deem  this  another?  If  we 
do,  and  the  door  is  thus  opened  wide  to  equi- 
table considerations,  I  am  quite  sure  it  will  fol- 
low that,  while  no  right  of  the  mortgagee  is 
invaded  by  a  change  of  the  contract  before  it  is 
brought  to  his  knowledge,  and  he  has  assented 
to  it  and  acted  upon  it,  yet,  to  permit  a  change 
thereafter,  while  the  creditor  is  relying  upon 
it,  would  be  grosslv  inequitable,  and  *practi- 
callv  destroy  the  right  which  has  maintained 
itself  after  so  long  a  struggle. 

It  seems  to  me,  therefore,  that,  however  we 
may  reasonably  differ  as  to  the  doctrine  under- 
lying the  Diaintiff's  right  of  action,  yet  all  the 
roads  leaa  to  the  one  result, — that  upon  the 
facts  of  this  case  the  release  to  McCloskey  was 
wholly  ineffectual. 
T/is  judgment  thotUd  be  affirmed,  with  eoete. 
All  concur,  except  Danforth  and  Peck- 
JJ.,  dissenting. 
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ADAMS  COUNTY 

Edward  H.  HUNTER  et  al,  AppU, 

(..-Iowa.-..) 

1.  Althoug^h  new  matter  alle^ped  in  a 
replieatlon  most  not  be  inconststent 

with  the  petition  under  Oode«  9  2666«  yet  tf  a  cause 
in  which  the  reply  contains  incoDslstent  matter 
Is,  upon  plalntiff^B  motion,  tried  upon  the  merits 
as  an  equitable  action,  and  no  objection  is  made 
in  the  trial  court  to  the  reply  or  to  the  motion, 
the  defect  in  the  reply  will  not  be  available  upon 
appeaL 

IB.   A  contract  b^  a  board  of  sapervisors 

with  the  person  hoidlog  the  oflBoe  of  county  treas- 
urer, that  in  consideration  of  his  collecting  the 
delinquent  personal-property  taxes  they  will  al- 
low him  a  peroentagre  upon  the  amount  collected 
as  compensation  therefor,  is  against  public  policy 
and  void. 

(October  7,  1889.) 

APPEAL  by  defendants  from  a  judgment  of 
the  District  Court  for  Adams  Countv  in 
favor  of  plaintiff  in  an  action  upon  the  official 
bond  of  an  ex-county  treasurer  to  recover 
money  which  it  was  alleged  he  had  failed  to 
account  for  and  pay  over  to  his  successor  in 
office,  and  had  (x>nverted  to  his  owu  use.  Af- 
firmed, 


Statement  by  Rothroek,  J.: 

The  defendant  E.  H.  Hunter  was  treasurer 
of  the  County  of  Adams  for  two  successive 
terms,  commencing  in  January,  1884,  and  end- 
ing in  January,  1888.  This  action  was  brought 
upon  his  last  official  bond,  and  it  is  set  forth  in 
the  petition  that  said  Hunter,  at  the  end  of  his 
term  in  January,  1888,  failed  to  account  for 
and  pay  over  to  his  successor  in  office  the  sum 
of  $4,868.80  of  county  funds,  but  converted 
the  sum  to  his  own  use.  Judgment  was  de- 
manded against  said  Hunter  and  the  sureties  on 
his  official  bond  for  that  amount  The  defend- 
ants, by  their  answer,  alleged  that  at  a  full  set- 
tlement and  accounting  had  with  the  board  of 
supervisors  of  said  County  in  January,  1888, 
the  said  Hunter  accounted  for  and  pidd  over  to 
his  successor  in  office  all  of  the  moneys  in  his 
hands  due  to  the  said  County,  and  that  upon 
such  settlement  the  said  board  of  supervisors 
executed  and  delivered  to  said  Hunter  a  writ- 
ing in  which  a  full  settlement  was  acknowl- 
edged, and  the  said  treasurer  and  his  bondsmen 
were  released  and  discharged  from  further  lia- 
bility. The  plaintiff,  by  reply,  admitted  the 
execution  of  said  instrument,  but  averred,  in 
substance,  that  the  said  settlement  was  procured 
to  be  made  bv  said  Himter  by  fraud  in  conceal- 
iog  from  said  board  an  item  amounting  to  $4,- 
858.80,  purporting  to  be  a  credit  in  favor  of 


NoEB.-G(mtracte  aoainet  puhUo  pcHieiu^  void. 

A  contract  by  county  commisBioners  to  pay  a 
-county  solicitor  a  percentage  compensation  in  addi- 
tion to  his  regular  salary,  for  services  which  it  is 
his  duty  to  perform  as  such  solicitor,  is  against  nub- 
ile policy  and  void.  Lancaster  Oo.  v.  Fulton  (Pa.)  5 
L.R.A.4a6. 

The  commissioners  have  no  power  to  bind  the 
•eounty  by  such  a  contract  (Chester  County  v.  Bar- 
ber, W  Pa.  455);  nor  is  it  capable  of  ratification. 
Lancaster  Co.  v.  Fulton  (Pa.)  6  L.  R.  A.  488. 

There  can  be  no  confirmation  of  a  void  contract, 
rnrkins,  •  154:  Zonch  v.  Parsons,  8  Burr.  1704,  1806; 
«  L  R.  A. 


Pearsoll  v.  Cbapin,  44  Pa.  0, 16;  Mclntoeh  v.  Lee,  57 
Iowa,  868. 

Nor  will  it  constitute  an  adequate  consideration 
for  a  new  one.  Murphy  v.  Jones,  7  Ind.  629;  Ehle 
V.  Judson,  24  Wend.  97;  Jarvis  v.  Sutton,  3  Ind.  289; 
Bishop  Cont.  248. 

Contracts  growing  out  of  illegal  or  Imir  ^ral  acts 
are  not  enforceable.  Gobbs  v.  Hixson  (Mich.)  4  L.  R. 
A.  682;  Leonard  V.  Poole,  4  L.B.  A.  728, 114  N.r.87L 

Contracts  against  pubUc  policy  are  void.  Bow- 
man V.  Phillipfl  41  Kan.  864, 8  L.  R.  A.  681,  noU;  Mo- 
Clintock  V.  Loisseau,  2  L.  R.  A.  816,  ndU^  81  W.  Ya. 
865;  Chippewa  v.  A  8.  B.  Oo.  v.  Chicago,  St.  P.  M.  ft 
0.{R.  Co.  ait^  6(0. 


See  also  12  L.  R.  A.  503;  21  L.  U.  A.  (517 ;  30  T..  R.  A.  400. 
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said  Hunter  ^inst  the  County,  and  that  by 
reason  of  said  Hunter's  fraudulent  concealment 
thereof  the  same  was  allowed  as  a  valid  credit, 
when  in  truth  and  in  fact  it  was  invalid  and 
fraudulent,  and,  if  founded  upon  any  contract 
made  with  the  board  of  supervisors,  the  con- 
tract was  illegal,  unauthorized  and  void.  And 
the  plaintiff  in  the  reply  asked  that  the  cause 
be  transferred  to  the  equity  side  of  the  court 
for  trial,  and  for  a  decree  setting  aside  or  cor- 
recting said  settlement,  and  canceling  the  dis- 
charge of  the  bond,  and  for  judgment  as  prayed 
in  the  petition.  A  formal  motion  for  the  trans- 
fer of  the  cause  and  for  a  trial  in  equity  was 
made  and  sustained.  A  full  trial  w as  bad  upon 
evidence  introduced  by  the  parties,  and  a  de- 
cree entered  for  the  plaintiff.  Defendants  ap- 
peal. 

Mesart,  H.  F.  Dale*  H.  IL  Towner  and 
W.  W.  Morsman  fo(  appellants. 

Meura,  Barg^.  Browii»  W.  O.  Mitchell 
and  F.  M.  Davis*  for  appellee. 

Bothrock.  J.,  delivered  the  opinion  of  the 
court:  • 

1.  It  will  be  observed  from  the  foregoing 
statement  of  facts  that  the  plaintiff  brouffbt  the 
action  upon  the  bond  without  regard  to  Uie  set- 
tlement and  discbarge  of  Hunter.  When  the 
settlement  and  release  were  pleaded,  the  plain- 
tiff replied  by  setting  up  fraud  in  the  settle- 
ment, and  a  want  of  power  in  the  board  to  enter 
into  the  alleged  contract  upon  which  the 
amount  in  dispute  was  founded.  Counsel  for 
appellant  insist  in  argument  that  the  plaintiff  is 
not  entitled  to  any  relief,  because  the  aver- 
ments of  the  reply  are  inconsisteot  with  the 
averments  of  the  petition.  It  is  true  that  under 
section  2666  of  the  Code  new  matter  alleged  in 
a  reply  must  not  be  inconsistent  with  the  peti- 
tion. It  is  questionable  whether  the  reply  in 
this  case  is  vulnerable  to  the  objection  raised 
by  counsel.  It  may  be  that  the  plaintiff  should 
in  strictness  have  been  required  to  impeach  the 
settlement  by  an  amendment  to  the  petition. 
But  we  do  not  determine  that  question.  In  the 
answer  and  reply  an  equitable  issue  was  pre- 
sented to  the  court.  The  ptlaintiff  filed  a  motion 
to  try  the  cause  as  an  eouitable  action,  and  the 
motion  was  sustained.  No  objection  was  made 
by  the  defendants,  and  the  cause  was  tried  upon 
its  merits  in  the  court  below.  The  objection  is 
made  foi  the  first  lime  in  this  court  It  comes 
too  late.    8ee  WiU9on  v.  Harris,  68  Iowa,  448. 

The  failure  to  make  any  objection  in  the 
court  below  to  the  reply,  or  to  the  motion  to 
transfer  the  cause,  must  be  rei^arded  as  consent 
to  the  form  of  the  pleadings. 

2.  The  claim  of  the  defendant  Hunter  for  the 
amount  in  controversy  is  bnsed  upon  an  alleged 
contract  made  with  the  board  of  supervisors  on 
the  22d  day  of  April,  1834,  of  which  the  follow- 
ing is  a  copy: 

Memorandum  in  relation  to  collection  of 
personal- property  delinquent  taxes  due  Adams 
County,  Iowa,  made  oelween  said  Adfims 
County  and  Ed.  H.  Hunter,  as  follows:  Ed.  EL 
Hunter  is  hereby  appointed  by  the  board  of 
supervisors  of  Adams  County,  with  power 
to  appoint  a  deputy-collector,  to  collect  any 
or  all  Adams  County,  Iowa,  delinquent  per- 
sonal taxes;  and  tbe  said  Eid.  H.  Hunter  is 
hereby  authorized  to  remit  any  part  or  all  of 
r.  r,.  H.  A. 


the  accrued  penalties  and  interest,  whenever  ii> 
his  judgment  it  is  for  the  best  interests  of  thc 
County  so  to  do;  and  said  Hunter  is  to  agree  ti>- 
make  an  ecnial  e^ort  to  collect  said  taxes  prior 
to  1880:  and  in  full  compNensation  for  the  serv- 
ices and  expenses  of  said  Hunter,  includinflp 
compensation  for  the  deputy-collector,  the  saia 
Hunter  is  to  receive  seventy-live  per  cent  of  allP 

Eenahies  and  interest  collected  by  him  that 
ave  accrued  upon  said  peisonal-property  taxes. 
This  arrangement  is  made  with  the  said  Hun- 
ter by  instraction  of  the  board  of  supervisors, 
as  per  resolution  adopted  by  them  April  11, 
1884.  Further,  the  board  of  supexviaors  retail^ 
the  right  to  annul  this  contract  should  the  said 
Hunter  make  any  unnecessary  expenses  to  the- 
taxpayer  in  collecting  the  said  tax,  or  if  the> 
amount  allowed  as  compensation  is  hi  excess  of 
just  compensation;  and  said  Hunter  shall  be  al- 
lowed to  withdraw  from  the  contract  should 
the  compensation  prove  insufficient,  upox» 
giving  the  board  of  supervisorB  sixty  days'  no- 
tice. 
[Signed]  F.  M.  Thompson, 

[Do.]  G.  W.  Iden, 

Committee  Board  of  Sup'rs^ 
Po.]  Ed.  H.  Hunteh 

Dated  Coming,  Iowa,  April  22, 1884. 

This  instrument  was  founded  upon  a  resolu- 
tion of  the  board  of  supervisors,  passed  on  the- 
11th  day  of  April,  1884,  which  is  as  follower 
Whereas,  a  large  amount  of  personal  taxes— 
about  615,000— are  now  remaining  unpaid, 
and  are  considered  uncollectible,  at  tbe  treas^ 
urer's  office;  and  whereas,  it  is  considered  de- 
sirable to  save  the  taxpayers  as  much  of  this  tax 
as  possible:  Therefore,  be  it  resolved,  that  Ed. 
H.  Hunter,  county  treasurer,  be  and  is  in- 
structed to  collect  all  delinquent  personal  taxes; 
the  said  Hunter  to  report  to  the  board  of  sui)er- 
visors  at  their  regular  meeting  in  June  and 
January  the  amount  of  such  taxes  collected. 
Therefore,  be  it  further  reeolved,  that  the  chair- 
man appoint  a  special  committee  of  two  mem- 
bers 01  the  board  of  supervisors  to  make  the 
necessary  arrangements  with  the  said  Hunter 
for  the  collection  of  the  said  tax." 

The  chairman  appointed  F.  M.  Thompsoik 
and  G.  W.  Iden  as  the  committee  contemplated 
in  the  foregoing  resolution.  It  will  be  observed 
that  the  committee  appointed  by  the  board 
were  not  authorized  to  make  a  contract  that 
Hunter,  who  was  then  the  treasurer  of  the- 
County,  should  receive  the  sum  of  75  per  cent 
of  all  penalties  and  interest  collected  by  him 
upon  delinquent  personal- property  tax;  and 
this  alleged  contract  was  never  reported  to  tbe 
board,  and  no  reference  is  anywhere  made  to  it 
in  any  of  the  proceedings  of  the  board.  It  was 
purposely  and  intentionally  kept  a  secret  No 
statement  of  the  amount  of  collections  made 
under  it  was  ever  at  any  time  during  the  whole 
of  Hunter's  administration  reported  to  the 
board.  A  subsequent  arrangement  was  made, 
by  which  Hunter  was  paid  $600  a  year  for  as- 
sistance in  the  office  to  enable  him  to  collect 
delinquent  taxes. 

Tbe  first  knowledge  which  the  board  could 
by  any  possibility  have  acquired  of  any  claim 
made  under  the  contract  in  question  was  that 
contained  in  a  writing,  which  was  among  the 
vouchers  at  the  final  settlement,  and  which  was- 
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taken  into  the  account  sfl  a  credit  in  favor  of 
Hunter.    The  following  is  a  copy  of  said  paper: 


Coming,  Iowa,  Jan'y  19,  II 
Received  of  Ed.  H.  Hunter,  treasurer  of 
Adams  County,  Iowa,  the  sum  of  four  thou- 
sand three  hundred  and  iifty-three  dollars  and 
thirty  cents,  in  full  settlement  of  the  compen- 
sation due  the  undersigned  under  the  contract 
dated  April  23,  1884,  in  relation  to  the  special 
collection  of  delinquent  personal-property  taxes, 
entered  into  between  the  undersigned  and  the 
board  of  supervisors  of  Adams  County,  Iowa, 
by  its  committee,  F.  M  Thompson  and  G.  W. 
Iden. 
[Signed]  £d.  H.  Hunter. 

This  paper,  with  the  alleged  contract,  was 
brought  into  the  room  where  the  final  settlement 
was  made,  and  through  the  connivance  of  Hun- 
ter and  one  Lee,  who  claimed  to  be  an  expert 
accountant,  it  was  passed  as  a  proper  voucher, 
without  the  knowledge  of  any  member  of 
the  board.  It  is  useless  to  discuss  whether 
this  was  a  fraud  upon  the  members  of  the  board, 
or  whether,  in  the  exercise  of  proper  diligence 
in  the  discharge  of  their  duties,  thev  should 
have  discovered  that  the  receipt  of  Edward  H. 
Hunter  to  Edward  £L  Hunter,  treasurer  of 
Adams  County,  was  in  no  sense  such  a  voucher 
as  should  have  been  received  in  the  settlement. 
That  it  was  invalid  and  Toid  there  can  be  no 
question.  It  was  not  made  in  pursuance  of 
any  valid  contract  upon  the  part  of  the  board, 
and  no  attempt  was  made  by  Hunter  on  the 
trial  to  show  by  any  account,  report  of  his  col- 
lections, or  otherwise,  that  there  was  any  real 
merit  in  the  claim.  It  waa  a  contract  which 
the  board  of  supervisors  had  no  power  to  make. 
This  court  has  repeatedly  held  that  the  allow- 
ance or  payment  of  other  or  ereater  compensa- 
tion to  a  public  officer  than  tnat  fixed  by  law 


for  his  services  is  unauthorized  and  void.  Faio^ 
cett  V.  Woodbury  Oounty,  56  Iowa,  164;  Faweett 
V.  Eberly,  68  Iowa,  544;  Moore  v.  Mahaska 
County,  61  Iowa,  177;  Qriffin  v.  Clay  County, 
68  Iowa,  418. 

The  last-cited  case  is  especially  in  point  in  the 
case  at  bar.  The  plaintiff  therem  was  a  county 
treasurer,  and  claimed  more  than  the  salary 
fixed  by  law. 

It  is  conceded  by  counsel  for  appellant  that 
the  board  of  supervisors  had  no  authority  to 
allow  the  county  treasurer  a  greater  compensa- 
tion than  that  allowed  by  law.  But  they  con- 
tend that  the  alleged  contract  was  not  made 
with  Hunter  as  county  treasurer. 

We  are  cited  to  the  case  of  Wilhelm  v.  Cedar 
County,  50  Iowa,  354,  as  authority  for  the  em- 
ployment of  the  county  treasurer  to  collect  de- 
linquent taxes.  In  that  case  the  person  em> 
ployed  was  neither  treasurer  nor  a  deputy- 
treasurer.  He  was  a  special  agent,  employed 
to  take  promissory  notes  of  persons  for  delin- 
quent taxes.  This  court  held  that  such  an  em- 
ployment was  valid,  and  that  the  agent  was 
entitled  to  reasonable  compensation  therefor. 
But  in  the  case  at  bar  Hunter  was  the  treasurer 
of  the  County,  and  the  alleged  contract  under 
which  he  claims  this  large  compensation  was, 
upon  its  face,  a  premium  for  negligence  in  the 
discharge  of  his  duty.  We  do  not  say  that  the 
evidence  shows  that  he  was  negligent.  But 
under  the  alleged  contract  it  was  to  his  interest 
to  allow  personal-property  tax  to  become  de- 
linquent. It  is  quite  plain  that  such  an  arrange- 
ment should  be  regaraed  as  against  public  pol- 
icy, and  void. 

The  decree  of  ths  District  Court  wiU  be  (tf- 
firmed. 

Petition  for  rehearing  overruled  February 
10,  1890. 
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John  C.  KILLEBREW. 
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1«  Croiwg^rowlnfi^  on  tlie  premises  at  the 
time  of  a  recovery  in  ejeetment  are,  by 
the  general  rule  of  the  oonmion  law,  regarded  as 


part  and  parcel  of  the  realty  belonging  to  ths 
party  reoovering  the  land. 

8.  Where  no  bond  is  siven  In  aooordance 
with  the  provisions  of  Code  1888,  H  2712,  2718, 
crops  growing  on  the  land  recovered  in  eject- 
ment belong  to  the  party  reoovering  the  land. 

8.  The  title  to  land  eann<it  be  questioned 
collaterally  in  a  personal  action  to  recover  crops. 


NOTEr^Beal  property :  emblemeintSt  what  eot^ 

Where  the  estate  Is  terminated  in  any  other  way 
than  by  his  death,  either  by  act  of  Ood  or  act  of 
law,  the  tenant  himself  has  the  emblements;  but 
not  if  he  terminates^  it  by  his  own  act.  1  Cruise, 
Dig.  80;  Debow  v.  Colfax,  10  N.  J.  L.  1S8;  Kittredge 
V.  Woods,  8  N.  H.  60i;  1  Hill,  Seal  Prop.  18. 

Emblements  include  only  such  vegetables  as 
yield  an  annual  profit,  and  are  raised  by  annual 
expense  and  labor,  or  ^  great  manuranoe  and  in- 
dustry"—such  as  grain,  but  not  trees,  or  fruits, 
clover,  grass,  etc,  though  annual,  because  they  are 
spontaneous;  and  even  though  grass  be  improved 
by  labor,  as  by  trenching  or  sowing  hay-seed,  it  is 
not  a  subject  of  emblements.  Co.  Litt.  SSb,  and 
note  f;  Com.  Dig.  Blens,  G  1;  Latham  v.  Atwood, 
Cro.  Car.  513, 1  KoUe,  Abr.  728;  Grantham  v.  Hawley, 
6L  R.  A. 


Hob.  182;  Bvans  v.  Iglehart,  6  Oill  &  J.  188;  Kitt- 
redge V.  Woods,  8  N.  H.  604;  Craddock  v.  Riddles- 
barger,  2  Dana,  208;  Ladd  v.  Abel,  18  Conn.  6ia 

Prima  fade  they  belong  to  the  soil,  and  pass  by 
a  conveyance  thereof,  though  it  is  said  not  under 
a  Judicial  sale,  but  may  be  separated  from  it  by 
some  special  transfer.  Calhoun  v.  Curtis,  4  Met. 
415.  See  Foote  v.  Colvln,  8  Johns.  222;  Bank  of 
Pennsylvania  v. Wise,  QiWatts,  804;  Com.  Dig.  Biens, 
H8. 

Under  the  term  **land,**  are  included  thebuildinjirs, 
made  so  under  the  doctrine  of  accession,  and  the 
trees  and  other  things  growing  upon  the  land,  un- 
der the  doctrine  of  acquisition  by  production,  as 
well  as  the  minerals  which  may  be  imbedded  in  the 
earth.  2  Bl.  Com.  17-19;  Co.  Litt.  4a;  1  Washb.  Real 
Prop.  3,  4;  Williams,  Real  Prop.  14. 

Growing  grass,  fruit  and  trees  are  parcel  of  the 
land,  and  go  to  the  heir  rather  than  the  ezeouton 


See  also  43  L.  R.  A.  G20. 


«18 


Alabama  Sufbeme  Coubt. 


Nov.. 


•4.  A  Jadgment  in  ejectment  is  conclu- 
sive on  collateral  attack  as  to  the  title  of  the 
landa,  and  therefore  the  Rrowing  orope  which 
were  a  part  of  the  freehold  at  the  time  of  the 
recovery,  although  it  would  not  be  a  bar  to  a 
further  suit  in  ejectment. 

6.  A  verdict  and  Judgment  in  a  criminal 
protEiecntion  for  removing  orope  cannot  be 
admitted  in  evidence  in  a  civil  action  for  the 
crops;  nor  can  the  result  of  an  action  for  ma- 
licious prosecution  based  on  such  criminal  prose- 
cution be  shown  in  such  dvil  action* 

(November  26, 1889.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Dale  County  in  favor 
of  defendant  in  an  action  to  recover  certain 
■crops,  raised  upon  premises  recovered  by  de- 
fendant from  plaintiff  in  ejectment  and  appro- 
priated by  defendant  to  his  own  use.    Affirmed. 

At  the  trial  in  the  court  below  defendant  of- 
fered in  evidence,  for  the  purpose  of  identify- 
ing as  his  own  the  land  upon  which  the  crops 
«ued  for  were  raised,  a  patent  from  the  Grov- 
«rnor  of  Alabama  to  one  Smith,  of  a  certain 
tract  of  land,  and  a  deed  from  Smith  to  one 
Klllebrew  of  the  same  tract;  defendant  also  of- 
fered a  certified  plat  of  land  containing  said 
tract  for  the  purpose  of  locating  it. 

Plaintiff  duly  objected  to  the  introduction  of 
all  this  evidence,  and  his  objections  were  all 
overruled,  and  he  duly  excepted. 

Further  facts  appear  in  the  opinion. 

Messrg.  A.  L.  BtiUeg^an,  M.  E.  Millefi^an 
and  H.  L.  Martin  for  appellant. 

Mr.  H.  H.  Blackman  for  appellee. 

Somerville*  «/.,  delivered  the  opinion  of 
the  court: 

One.  M.  N.  Killebrew,  under  whom  appellee 


claims,  had,  prior  to  the  present  suit,  recov- 
ered certain  premises  from  the  plaintiff.  Car- 
lisle, in  a  real  action  in  the  nature  of  eject- 
ment. He  was  formally  put  in  possession  by 
the  sheriff  under  a  writ  of  possession,  and  un- 
der such  claim  of  right  gathered  and  appro- 
priated  the  crops  of  cotton,  com  and  fodder 
growing  on  the  land.  Carlisle  afterwards  took 
possession  of  the  land  without  resort  to  the 
courts,  and  brought  the  present  action  in  detinue 
to  recover  the  crops  taken  away  by  Killebrew. 
The  general  rule  of  the  common  law  is  that 
one  who  recovers  land  in  ejectment  is  entitled 
to  the  crops  then  growing  on  the  premises,  they 
being  regarded  as  part  and  parcel  of  the  realty. 
McGlean  v.  Boyle,  24  Wis.  296;  Poffe  v.  Fowler, 
29  Cal.  412;  ITiweat  v.  Stamps,  67  Ala.  96. 

In  other  words,  "as  between  the  successful 
plaintiff  in  an  action  of  ejectment  and  the 
evicted  defendant,  growing  crops  are  a  part  of 
the  realty."  Van  Alen  v.  I&gers,  1  Johns. 
Cas.  281, 1  Am.  Dec.  113,  note,  116. 

The  Statutes  of  Alabama  modify  this  prin- 
ciple only  by  providing  that,  if  the  defendant 
in  ejectment  has  a  crop  planted  or  growing  on 
the  premises  recovered  from  him  by  the  plain- 
tiff, he  may-  stay  the  writ  of  po^ession  until 
the  expiration  of  the  year,  by  giving  bond  and 
sureties  to  the  plaintiff  to  secure  the  rent  to 
him,  which  is  declared  to  have  the  force  and 
effect  of  a  judgment  upon  the  defendant's 
failure  to  pay  the  rent  at  the  expiration  of  the 
year.  Code  1886.  §§  2712, 2713. 

No  such  bond  having  been  given  in  this  case, 
this  Statute  can  have  no  bearing  on  the  rights 
of  the  parties  litigant. 

The  main .  question  in  the  present  suit  is 
whether  the  defendant,  Killebrew,  can  be  per- 
mitted to  introduce  in  evidence,  in  this  action 
for  the  crops,  severed  from  the  freehold,  the 


Bank  of  Lansingrburgh  v.  Crary,  1  Barb.  542;  War- 
ren V.  Leland,  2  Barb.  618. 

On  the  foreclosure  of  a  mortgage,  they  pass  to 
the  purobaser  as  against  the  lessee  of  the  mort- 
gagor, whose  lease  was  subsequent  to  the  mort- 
gage. Lane  v.  King,  8  Wend.  584:  Willard,  Real 
Sstate  and  Conv.  89. 

The  persona]  representatives  of  the  life  tenant 
•are  entitled   to  the  growing  crops.     Bradley  v. 
Bailey,  1  L.  B.  A.  4S7  and  note,  66  Conn.  374. 
Qrowing  crops. 

It  seems  to  be  accepted  as  a  general  rule  of  the 
•common  law  that  when  the  tenant  sows  or  plants 
Ills  crop,  if  it  is  not  possible  for  him  to  know  that 
his  estate  will  terminate  before  the  crop  can  ripen, 
and  it  does  terminate  before,  he  shall  have  the 
right  to  harvest  and  secure  the  crop  at  its  matu- 
rity.    Bingham,  Beal  Prop.  688. 

On  the  contrary,  when  the  determination  of  an 
estate  is  certain  in  its  time,  as,  for  example,  a  term 
of  years,  the  tenant  is  not  entitled  to  emblements. 
Lltt.  9  68:  Go.  Litt.  55a;  2  Bl.  Com.  122;  Penton  v. 
Bobart,  2  East,  88;  1  Cruise,  Dig.  109,  110;  Whit- 
marsh  V.  Cutting,  10  Johns.  961;  Bain  v.  Clark,  10 
Johns.  428. 

The  act  of  a  landlord  in  taking  sole  possession 
of  a  crop  after  it  has  been  gathered  does  not 
-amount  to  a  conversion,  where  the  crop  is  de- 
stroyed by  fire  while  in  his  possession;  and  hence 
the  tenant  cannot  mamtam  trover  against  him, 
the  pcurtles  being  tenants  in  ooiomon  of  the  crop. 
Shearln  v.  Biggsbee,  97  N.  C.  216. 

A  landlord  in  Hartford  County,  Maryland,  has  no 
lien  on  the  whole  crop  for  a  part  thereof  reserved 


as  rent;  and  therefore  trover  will  Ue  by  a  purchaser 
of  a  portion  of  the  crop  against  a  landlord  taking 
such  portion  for  rent  due.  Hopper  v.  Haines  (Md.), 
IB  Ati.  Bep.  29. 

A  man  who  takes  and  converts  to  his  own  use 
crops  made  by  a  person  in  the  adverse  possession  of 
land  does  not  thereby  become  liable  to  the  owners 
of  the  land  who  are  out  of  possession.  Fauloon  v. 
Johnston,  102  N.C.  264. 

If  one  in  possession  of  land,  under  a  judgment 
recovered  upon  a  writ  of  entry,  being  sued  m  a 
writ  of  right,  pending  this  suit  sow  the  land,  and 
the  demandant  recover  Judgment  and  obtain 
seisin  and  possession  before  the  crops  are  gathered, 
the  demandant  is  entitled  to  the  crops.  Tbomes  v. 
Moody,  11  Me.  199.  Bee  Tyson  v.  HolUngsworth,  2 
Bland,  Ch.  827,  fiote;  1  HilL  Beal  Prop.  22. 

A  standing  crop  f  uUy  matured  at  the  time  of  the 
foreclosure  sale  belongs  to  the  tenant  growing  it, 
as  against  the  purchaser  at  the  sale.  Biohards  v. 
Knight  (Iowa)  4  L.  B.  A.  468,  and  note. 

Where  the  purchaser  of  mortgaged  premises 
sold  pursuant  to  a  statute  foreclosure  in  New  York, 
entered,  harvested  and  carded  away  the  crop;  in  an 
action  of  trover  against  him,  by  one  who  bad  pur- 
chased the  crop  before  the  foreolosure,  on  execu- 
tion against  the  mortgagor,  it  was  held  the  defend- 
ant was  entitled  to  the  crop.  Shepard  v.  Philbriok, 
2  Denio,  174 

Right  to  crops  and  emblements  on  foreclosure. 
Bichards  V.  Knight,  supra. 

Chattel  mortgage,  description  of  crops  and  em- 
blements. Johnson  v.Qrissard,  8  L.B.  A.  796,  note, 
61  Ark,  410. 
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Judgment  of  recovery  in  ejectment,  and,  if  so, 
what  force  as  evidence  this  judgment  will 
«zert.  It  is  insisted  by  the  appellant  that  the 
•oouit  below  erred  in  admitting  this  judgment, 
•and  the  writ  of  possession  issued  on  it,  because 
tiie  question  of  title  to  the  land  cannot  be  liti- 
^ted  in  a  personal  action,  and  for  the  further 
reason  that,  at  common  law,  a  prior  judgment 
in  ejectment  was  not  admissible  in  a  subse- 
quent suit  between  the  same  parties.  The 
former  principle,  applied  to  this  case,  operates 
to  preclude  the  plaintiff,  Carlisle,  from  cbal- 
lengiog  the  defendant's  right  of  possession  and 
title  acquired  under  his  judgment  in  ejectment. 
Beatty  v.  Brawn,  76  Ala  267,  SMngfeUoio  ▼. 
Ourry,  Id.  894. 

The  latter  rule  is  so  stated  by  some  of  the 
old  writers,  and  is  based  upon  the  use  of  ficti- 
tious names  in  the  action  of  ejectment  proper, 
which  is  still  tolerated  in  our  form  of  practice. 
But  this  is  not  a  second  action  of  ejectment  in 
which  it  is  sought  to  use  as  evidence  a  judg- 
ment recoTered  m  a  former  action.  The  present 
is  a  personal  action,  and  the  rule  applies,  as 
4igain8t  the  plaintiff  himself,  that  he  cannot 
<K>llaterally  raise  the  question  of  title  to  the 
land  by  way  of  showing  incidentally  his  right 
<o  the  crops  severed  from  the  freehold.  Mar- 
tin V.  Thompson,  130  U.  8.  876  [80  L.  ed.  679]. 

In  our  practice,  under  the  Statute,  it  requires 
two  verdicts  and  judgments  for  the  defendant 
to  bar  further  suit  by  the  plaintiff  in  eiect- 
ment,  or  the  real  action  in  the  nature  of  eject- 
ment.   Code  1886,  g  2714. 

But  where  the  question  of  title  arises  collat- 
-erally,  as  in  an  action  for  mesne  profits,  oroth- 
'erwise,  the  record  of  a  recovery*  in  ejectment  is 
not  only  admissible  in  evidence  in  favor  of  the 
part^  put  in  possession  under  it,  but  is  con- 
-elusive  between  the  same  parties,  and  their 
privies,  on  the  same  title,  as  to  the  question  of 
possession  and  title.  Shumake  v.  Ifelmt,  25 
JUa.  126;  Howard  v.  Kennedy,  4  Ala.  692;  Van 


Aien  V.  Bogera,  1  Johns.  Gas.  281,  1  Am.  Dec. 
118,  noU,  116;  2  Greenl.  Ev.  §  888;  Camp  v. 
Forreai,  18  Ala.  114;  6  Am.  &  En^.  Cyclop. 
Law,  245  q;  OMraa  v.  Beineeker,  27  U.  8.  2 
Pet.  618,  622  17  L.  ed.  5881;  Equator  Min,  A 
8,  Oo.  V.  Hah,  106  U.  8.  86  [27  L.  ed.  114]; 
Oaperton  v.  Sehmidi,  85  Am.  Dec.  187,  note. 

The  judgment  recovered  in  the  ejectment 
suit  involved  the  title  and  right  of  possession 
of  the  parties  to  the  present  suit  to  the  same 
lands,  upon  which  the  crops  in  dispute  were 
at  the  time  growing,  and  was  conclusive  on 
collateral  attack  as  to  the  title  of  the  lands,  and 
therefore  of  the  growing  crops  which  were  a 
part  of  the  freehold  at  the  time  of  recovery. 

The  other  evidence  to  which  objection  was 
taken  by  appellant  was  admissible  to  explain 
the  extent  of  defendant's  possession,  and  to 
identify  the  lands  on  whioi  the  crops  in  dis- 
pute were  grown. 

The  court  did  not  err  in  refusiog  to  admit 
in  evidence  the  verdict  and  judiaraient  in  the 
criminal  prosecution  instituted  by  Elllebrew 
against  the  plaintiff,  Carlisle,  for  removing  the 
crops,  in  which  the  latter  was  acquitted  by  the 
presiding  magistrate.  A  verdict  and  judgment 
m  a  criminal  case  is  not  generally  evidence  of 
the  fact  upon  which  the  judgment  was  founded 
in  a  civil  proceeding.  1  Starkie,  Ev.  (Shars- 
wood)  ♦868-865. 

So  the  judgment  of  the  ma^strate  showing 
a  recovery  of  damages  by  Cai^lisle  against  Kil- 
lebrew  in  the  action  for  malicious  prosecution, 
based  on  the  prosecution  last  referred  to,  is  not 
shown  to  involve  the  determination  of  any  fact 
relevant  to  the  present  issues.  The  judgment 
of  acquittal,  moreover,  in  the  criminal  case, 
upon  which  the  case  of  malicious  prosecution 
was  based,  being  inadmissible  as  above  stated, 
the  latter  preceding  must  also  be  excluded. 

We  find  no  error  %n  the  record,  and  the  judg- 
ment w  affirmed. 


INDIANA  SUPREME  COURT. 


Charles  P.   8TAUB,  Appt., 

V, 

John  L.  EENDRICK. 
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1.  One  eii£fa£^edinthe.biiflines8  of  trans- 
porting bag^flfa^  is  liable  for  the  value  of 
articles  necessary  for  use  in  travel,  contained  in 
a  valise  which  has  been  delivered  to  his  agent  for 


transportation  and  has  been  lost  solely  through 
such  agent^s  negligence,  notwithstanding  he  had 
posted  notices  that  he  would  not  be  responsible 
for  valises,  and  had  instructed  his  agents  not  to 
receive  them,  where  the  owner  of  the  valise  was 
Ignorant  of  those  facts. 
2.  Acatalo^aepreparedbyatraTOling 
salesman  at  his  own  expense,  and  which  was 
his  own  individual  property  and  carried  with  him 
as  an  article  convenient  and  necessary  for  use  in 


'NoTC— Boament  hy  letUno  to  hire;  carrier$  a»  hafUee, 

Letting  for  hire,  or,  as  the  phrase  is  commonly 
-used,  **  letting  to  hire,**  is  a  baUment,  where  com- 
pensation is  given  for  the  use  of  a  thing  or  for  la- 
bor and  services  about  it.  2  Kent,  Com.  686;  Jones, 
Balhn.  8S,  86;  Edwards,  Balhn.  274. 

The  contract  embraces  the  hire  of  carriage  or 
transportation.  Jones,  Ballm.  90, 87;  8  Kent,  Cknn. 
688;  1  Oowen,  Treatise,  8d  ed.  66;  Edwards,  Balhn. 
274. 

The  hire  of  a  carriage,  or  transportation  of  goods 
by  a  common  carrier.  Is  such  a  bailment  of  goods 
.«■  renders  the  bailee  liable  for  them  without  any 
neglect.  The  policy  of  the  law  holds  him  to  a  strict 
*6  L.  R.  A. 


accountability,  and  makes  him  In  effect  an  insurer 
of  the  goods.  Lane  v.  Cotton,  12  Mod.  482;  Jones, 
Ballm.  106;  Forward  v  Pittard,  1 T.  EL  27;  Hyde  v. 
Trent  ft  IMersey  Nav.  Co.  6  T.  B.  880;  Edwards, 
Bailm.  38. 

To  constitute  a  person  a  conmion  carrier,  he  must 
be  one  who,  as  a  regular  business,  undertakes  for 
hire  or  reward  to  transport  the  goods  of  such  as 
choose  to  employ  him,  from  place  to  place.  Blan- 
chard  v.  Isaacs,  8  Barb.  888;  Edwards,  Bailm.  425. 

Everyone  who  pursues  the  bqsiness  of  transport- 
ing goods  for  hire,  or  for  the  public  generally,  is  a 
common  carrier.  Robertson  v.  Kennedy,  2  Dana, 
431;  Edwards,  Ballm.  420. 

Draymen,  oartmen  and  porters  olearly  enough 


See  also  33  L.  R.  A.  253. 


Indiana  Sxtpabmx  Coubt. 


Dec^ 


his  busineis  whUe  (rayellnfir.  ia  an  article  of  per- 
sonal baggage  forwhiohhe  may  recover  when 
lost  with  other  articlee  In  a  valise  by  a  baggage 
transfer  carrier. 

fDeoember  US,  1889.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Vigo  County  in  favor 
of  plaintiff  in  an  action  to  recover  the  value  of 
a  valise  and  contents  which  had  been  lost  while 
in  defendant's  possession  for  purposes  of  trans- 
portation.   Affirmed  upon  condiUon, 

The  facts  are  fully  stated  in  the  opinion. 

Mewn.  L.  D.  LoTeque,  T.  A.  Foley  and 
T.  W.  Harper  for  appellant. 

Mesira,  Donham  ft  Hnston  for  appellee. 

Oldst  J,t  delivered  the  opinion  of  the  court: 
This  is  an  action  "by  the  appellee  against  the 
appellant,  for  the  value  of  a  valise  and  contents, 
and  damages  resulting  from  the  loss  of  the 
same.  The  appellant  was  engaged  in  the  trans- 
portation of  trunks  and  baggage,  in  the  City  of 
Terre  Haute,  to  and  from  the  various  hotels 
and  railway  stations,  and,  in  conducting  such 
business,  he  had  men  and  teams  employed. 
The  appellee  is  a  traveling  salesman  for  the 
firm  of  Howell,  Qano  &  Co.,  wholesale  hard- 
ware dealers,  at  Cincinnati,  Ohio.  The  appel- 
lant arrived  at  the  Union  Depot,  in  the  City  of 
Terre  Haute,  on  the  train  due  there  at  5:80  P. 
M.,  on  the  afternoon  of  September  26,  1883. 
Immediately  on  his  arrival  he  engaged  one 
of  the  employes  of  the  appellant  to  convey  his 
two  trunks  and  a  valise  to  the  Indianapolis  & 
8t.  Louis  Depot,  in  said  city,  and  paid  him  the 
price  asked  for  transferring  the  same,  and  the 
^Sg&l?6™Aii*  ^^^  employe  of  the  appellant, 
took  possession  of  the  trunks  and  valise,  and 
delivered  to  the  appellee  three  checks  for  the 
trunks  and  valise.  The  appellee  took  supper 
at  the  Union  Depot,  and  walked  to  the  Indian- 
apolis &  St.  Louis  Depot,  to  take  a  train  leaving 
at  6:50  P.  M.,  satne  day,  for  Paris.  HI.  On  his 
arrival  at  the  Indianapolis  &  St.  Louis  Depot 
he  was  informed  by  the  person  to  whom  he  had 
delivered  the  goods  that  he  could  not  find  the 
valise.  The  valise  was  lost;  and  this  suit  is 
brought  for  the  value  of  it,  and  of  its  contents. 
The  plaintiff  not  only  seeks  to  recover  for  the 
value  of  the  valise  and  its  contents,  but  also  for 
his  loss  of  time  and  expense.  There  was  a  trial 
had,  resulting  in  a  finding  and  judgment  for 
the  appellee  for  $85.10.  The  court  made  a 
special  finding  of  facts,  and  stated  its  conclu- 
sions of  law  thereon.  The  appellant  excepted 
to  the  conclusions  of  law;  also  moved  for  a 
new  trial,  which  was  overruled,  and  to  which 
ruling  exceptions  were  reserved  by  the  appel- 


lant, and  error  assigned  both  as  to  the  conclu- 
sions of  law  stated  and  the  ruling  on  the  mo- 
tion for  a  new  trial. 

The  facts  found  by  the  court,  in  brief,  ai«- 
as  follows:  That  on  the  afternoon  of  the  26tb 
day  of  September,  1888,  at  6:30  o'clock,  P.  M., 
the  plaintiff  arrived  at  the  Union  Depot  in  the 
Ci^  of  Terre  Haute,  from  the  Town  of  Clinton, 
Ind.  Immediately  after  arriving  he  contracted 
with  one  Rogers,  then  in  the  employ  of  the  de- 
fendant and  employed  in  driving  a  baggace- 
wa^n  for  the  defendant,  to  transfer  fromthe- 
Union  Depot  to  the  Indianapolis  &  St.  Loui» 
Depot  two  traveling  salesmen's  trunks  and  one 
valise,  for  the  transfer  of  which  plaintiff  paid 
Rogers  fifty  cents;  and  Rogers  gave  the  plain- 
tiff three  checks, — one  for  each  trunk  and  on& 
for  the  valise,— the  check  for  the  valise  bearing- 
the  inscription  *'Bu8s  Check  10.  I.  &  St.  L. 
Depot."  That  Rogers  took  the  two  trunks 
and  valise  from  the  Union  Depot  to  the  Terro^ 
Haute  House,  when  he  unloaded  the  trunks  on 
the  sidewalk,  and  put  the  valise  on  top  of  the- 
trunks,  and  went  away  and  left  the  trunks- 
and  valise,  with  no  person  in  charge  of  them, 
until  he  returned  to  take  them  to  the  Indian- 
apolis &  St.  Louis  Depot  just  before  the  time 
for  the  arrival  of  the  6:50  P.  M.  train.  That 
plaintiff,  after  eating  his  supper  at  the  Unioi> 
Depot,  walked  to  the  Indianapolis  &  St.  Louis- 
Depot,  to  take  the  6:50  P.  M.  train  west.  Ar- 
rivmg  at  the  Indianapolis  &  St.  Louis  Depot  a 
few  moments  before  train-time,  he  presented 
his  three  checks  to  Rogers  for  the  trunks  and 
valise,  and  was  informed  by  Rogers  that  he- 
could  not  find  the  valise.  Plaintiff  was  going- 
to  Paris,  111.,  and  was  told  by  defendant  to  go 
on  that  train,  and  he  would  send  the  valise  U> 
him.  Plaintiff  went  to  Paris,  HI.,  as  directed, 
and  on  the  following  morning  received  word 
by  telephone  that  the  valise  was  lost,  and 
asked  him  to  return  to  Terre  Haute.  That 
plaintiff  came  to  Terre  EUiute  as  requested,  pay- 
ing his  railroad  fare,  amounting  to  sixty  cent8» 
and  remained  at  Terre  Haute  three  days,  en- 
deavoring to  recover  his  valise,  stopping  at  the- 
National  House,— pa^fing  $2. 50  per  day.  That 
the  valise  was  lost  without  any  fault  of  plain- 
tiff, and  through  and  by  the  negligence  of  de- 
fendant's agent.  That  the  vsaise  contained 
property  consisting  of  necessary  wearing  ap 
parol,  brushes  and  necessary  arocles  for  use  m 
travel,  to  the  amount  of  $21.50;  also,  a  travel- 
ing salesman's  illustrate  catalogue,  of  the- 
value  of  $50.  That  plaintiff  was  in  the  employ 
of  Messrs.  Howell,  Gano  &  Co.,  hardware 
merchants  of  Cincinnati,  Ohio,  as  a  traveling 
salesman.  That  said  catalogue  was  prepared 
by  himself,  at  his  own  expense,  and  was  bis- 


oomewithia  the  terms  of  this  deflnitioa.  Dwl^rht 
v.  Brewster,  1  Pick.  60;  Story,  Ballm.  §  495;  Shei- 
den  v.  KoblDSOD,  7  K.  H.  1S7;  B1anc)aird  v.  Isaacs,  8 
Barb.  888;  atlzens  Bank  v.  Nantucket  Steamboat 
Co.  2  Story,  16;  2  Kent,  Com.  699;  Gisboum  v.  Hurst, 
1  Salk.  248. 

If  he  undertake  for  hire  or  reward  to  transport 
the  iproods  of  all  persons.  Indifferently,— that  is,  of 
all  such  persons  as  choose  to  employ  him,'-f  rom 
place  to  place,  he  is  a  common  carrier.  Gisbourn 
V.  Hurst,  twpra;  Bwight  v.  Brewster,  1  Pick.  50; 
Alexander  v.  Greene,  3  Hill,  20. 

He  is  not  a  common  carrier,  unless  his  employ- 
ment be  to  carry  ffoods  generally  for  anyone,  so  as 
6  L  R.  K 


to  imply  a  public  engagement  to  serve  all  persons- 
alike  on  being  tendered  a  suitable  reward.  Trent 
Nav.  Go.  V.  Wood,  8  Esp.  127;  Story,  Ballm.  6  495. 

A  delivery  to  his  agent  or  servant  of  such  goo<l»' 
as  it  is  the  custom  of  the  carrier  to  receive  for  car- 
riage, is  a  delivery  to  himself.  Bsp.  Dig.  (J82;  Hal- 
sey  V.  Brown,  8  Day  (Conn.)  848;  Renner  v. 
Bank  of  Columbia,  22  U.  S.  9  Wheat.  590  (6  L.  ed. 
188);  SewaU  v.  Allen,  6  Wend.  350, 861.  See  Pulhnan. 
Pal.  Car  Co.  v.  Lowe,  po«^ . 

Conversion  by  bailee.  Reizenstein  v.  Slarquardt,. 
1  L.  R.  A.  318,  noU,  75  Iowa,  294. 

Innkeepers  as  bailees.  Coskery  v.  Nagle,  antt^ 
483. 
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State  of  Webi'  Yibgibia  y.  Goodwill. 
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individual  property;  and  that  it  was  necessary 
tor  his  conveDience  nnd  use  as  such  travclins 
salesman.  That  the  defendant  had  caused 
notices  to  be  posted  up  in  his  stable,  and  in  the 
waiting-Tooms  of  the  depots,  that  he  would  not 
•convey  valises,  and  be  responsible  for  the  same, 
■and  had  instructed  his  agents  not  to  receive 
vulises;  but  plaintiff  had  no  knowledge  of  such 
instructions  or  notices. 

On  the  foregoing  facts,  there  is  stated  what 
ptirport  to  be  conclusions  of  law,  mingled 
with  which  are  additional  flndingis  of  ^ct, 
Anally  terminating  with  the  conclusion  that 
plaintiff  should  recover  the  sum  of  $85.10;  and 
Judcrment  Is  rendered  for  that  amount.  The 
motion  for  new  trial  is  on  the  grounds  that  the 
finding  of  the  court  is  contrary  to  the  evidence, 
4ind  not  supported  thereby. 

The  findings  of  fact  do  not  support  the  con- 
•clusion  of  law  that  the  plaintiff  Is  entitled 
to  recover  the  amount  stated.  The  defendant 
is  liable,  under  the  facts  found,  for  the  value  of 
the  contents  of  the  valise;  and  the  evidence 
supports  the  finding,  even  if  the  grounds 
stated  in  the  motion  are  such  as  can  oe  con- 
strued to  question  the  suflSciency  of  the  evi- 
4ience  to  support  the  finding,  which,  it  may  be 
said,  is  very  ooubtful.  There  is  no  finding  as 
to  the  value  of  the  valise;  and  the  value  of  the 
ffoods  found  amount,  in  the  total,  to  the  sum  of 
$71.50.  It  is  contended  that  the  defendant  is 
not  liable  for  the  value  of  the  catalogue,  but 
we  think  differently.  It  is  a  book  uaedby  him 
in  the  business  in  which  he  was  engaged.  He 
carried  it  with  him,  for  his  personal  use  and 
convenience;  and  it  is  found  to  be  a  necessary 
article  for  him  to  carry,  to  properly  discharge 
the  duties  of  the  business  in  which  he  wss  en- 
^ged,  and  the  object  for  which  he  was  travel- 
ing. 

The  case  of  Gleaton  v.  Ooodrich  Transp,  Co. 
^  Wis.  85,  is  a  case  directly  in  point;  and  it  was 
held  that  the  transfer  company  was  liable  for  the 
value  of  a  book  of  this  same  character.  In 
that  case  the  court,  after  quoting  and  citing 
other  authorities,  says:  '  'It  must,  on  the  whole, 


be  held,  we  think,  that  the  book  in  question  was 
an  article  of  personal  baggage,  within  the  defi- 
nition above  given,  and  the  decisions  upon  the 
subject.  It  was  a  thing  of  personal  use  and 
convenience  to  the  plaintiff,  according  to  the 
wants  of  the  particular  class  of  travelers  to 
which  he  belonged,  and  was  taken  with  him  as 
well  with  reference  to  the  immediate  necessities 
of  bis  journey  as  to  the  ultimate  purposes  of  it. 
It  was  not  an  article  of  merchandise,  or  the 
like,  or  anythine  designed  for  use  ulterior  to 
the  purposes  ox  his  journey,  but  a  book  of 
memoranda,  convenient  and  necessarv  for  him, 
personally,  in  accomplishing  the  object  of  his 
travel.  It  was  personal  baggage,  within  the 
definition  and  rule  of  law  upon  that  subject." 
See  also  Doyle  v.  EiMr,  6  Ind.  242;  Hannibal 
A  St.  J.  R.  Co,  V.  tiufift,  79  U.  S.  12  Wall.  282 
[20L.  ed.  423]. 

No  doubt  the  court  reached  the  conclusion 
that  the  plaintiff  was  entitled  to  recover  the 
amount  stated  on  the  theory  that  the  plaintiff 
was  entitled  to  recover  for  all  the  incidental 
damages  arising  from  the  loss,  such  as  railroad 
fare,  time  and  hotel  expenses.  This  we  do  not 
deem  it  necessary  to  pass  upon,  as  no  such  facts 
are  found  as  would  entitle  the  plaintiff  to  re- 
cover any  definite  sum  therefor.  There  is  no 
finding  as  to  the  value  of  plaintiff's  time,  nor 
as  to  the  time  necessarily  occupied  in  looking 
after  the  valise,  nor  as  to  his  necessary  expenses 
while  so  engaged.  Clearly,  under  the  findings 
of  fact,  the  plaintiff  wasonljr  entitled  to  recover 
$71.60,  and  the  court  erred  in  its  conclusion  of 
law  that  the  pkiintiff  was  entitled  to  recover 
$85.10;  and  the  conclusion  of  law  should  have 
been  that  the  plaintiff  is  entitled  to  recover 
$71.50. 

In  ease  the  appellee  remiU  the  amount  of  the 
judgment  in  excess  of  $71,60  toithin  twenty  days 
from,  this  date,  the  judgment  will  be  ajflrmed,  at 
his  costs.  Otherwise  the  judgment  will  be  re- 
tersed,  at  his  costs,  with  instructions  to  the 
court  below  to  restate  its  conclusions  of  law, 
and  render  judgment  in  favor  of  appellee  in 
accordance  with  this  opinion. 
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STATE  OF  WEST  VIRGINIA. 

MINOR,  Plff,  in  Brr. 

(-— W.Va..-..) 

*!•  It  is  not  competent  fbr  the  legimiBr 
tare*  under  the  Oonstitntlon»  to  sin^^le 

Head  notes  by  Shtdbb,  P. 


out  owDBTB  and  operators  of  mines,  and  manu- 
faoturers  of  every  kind,  and  provide  that  they 
shall  bear  burdens  not  Imposed  on  other  owners 
of  property  or  employers  of  labor,  and  prohibit 
them  from  making  oontraots  which  It  Is  compe- 
tent for  other  owners  ot  property  or  employen 
of  labor  to  make.  Such  legislation  cannot  be  sus- 
tained as  an  ezerdse  of  the  police  power. 
2*  The  third  Becticm  of  chapter  08*  Acts 
1887  (Code  1887,  p.  088),  which  prohibits  persons 
engaged  in  mining  and  manufacturing  from  Issu- 
ing for  the  payment  of  labor  any  order  or  paper, 
except  such  as  Is  spedfled  In  the  said  Act,  Is  un- 
constitutional and  void. 


NOTi.— CVoss  legisUttUm  uneonstitutionai  and  void. 

The  constttutlonai  rights  of  the  citizen  to  hfe, 
liberty  and  property  are  wholly  unlimited  and  un- 
restricted, except  by  considerations  of  the  public 
ffood;  and  no  abridgment  or  deprlTatlon  of  the 
rights  liy  the  Legislature  wUl  be  upheld  or  en- 
forced, except  as  a  regulation  of  police,  operating 
to  the  benefit  of  all  individuals  of  the  community 
«  L.  R.  A. 


equally.  Corfleld  v.  Coryell,  4  Wash.  O.  0.  880; 
Oooley,  Ck>nst  Lim.  4th  ed.  719;  Fotter*S  Dwarrls, 
Stat  458:  Austin  t.  Murray,  16  Pick,  m,  126;  Water- 
town  V.  Mayo,  100  Mass.  816,  819;  Re  Gheesebrough, 
78N.Y.288. 

The  words  ^^e  law  of  the  land,**  mean  general 
public  law,  binding  upon  all  the  members  of  the 
community,  under  all  circumstances,  and  not  pai^ 


See  also  11  L.  R.  A.  355;  15  L.  R.  A.  830;  22  L.  R.  A.  340. 
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(KoTomber  IS,  1880.) 

TITRITS  of  error  to  the  Circoit  Courts  for 
Kt  Mercer  and  Fayette  Countiefi  to  review 
judgments  coDvicting  defendants  of  violating 
the  provisions  of  Acts  1887,  chap.  68,  §  3,  pro- 
hibiting the  payment  of  employes  in  any  paper 
not  redeemaole  in  lawful  money  of  the  United 
States,  etc.    Beversed. 

The  case  is  sufficiently  stated  in  the  opinion. 

Messrs,  Henritze  A  Haythe,  C.  W. 
Smith,  J.  W.  Si.  Clair  and  Brown  A 
Jackson  for  plaintiffs  in  error. 

Mr.  Alfred  Caldwell,  Atty-Oen,,  for  the 
State. 

Snyder,  P.,  delivered  the  opinion  of  the 
court: 

These  two  cases  present  the  same  questions, 
and  may  therefore  be  condderpd  together. 
The  first  is  a  writ  of  error  to  a  judgment  of  the 
Circuit  Court  of  Mercer  County,  pronounced 
on  April  8,  1889;  and  the  second  is  a  writ  of 
error  to  a  judgment  of  the  Circuit  Court  of 
Fayette  County,  pronounced  September  29, 
1887.  Both  are  indictments  and  convictions 
for  the  violation  of  section  8  of  chapter  63,  Acts 
1887.    See  Code  1887,  p.  988. 

The  title  of  said  Act  is  as  follows  "An  Act 
to  Secure  to  Operatives  and  Laborers  Engaged 
in  and  about  Mines,  Manufactories  of  Iron  and 
Steel,  and  all  Other  Manufactories,  the  Pay- 
ment of  Their  Wages  at  Regular  Intervals,  and 
in  Lawful  Money  of  the  United  States."  And 
the  first  and  third  sections  are  in  these  words: 
"(1)  That  all  persons,  firms,  corporations  or 
associations  in  this  State,  engaged  in  minin&r 
coal,  ore  or  other  minerals,  or  mining  and 
manufacturing  them,  or  either  of  them,  or 
manufacturing  iron  or  steel,  or  both  or  anj 
other  kind  of  manufacturing,  shall  p^  their 
employes  as  provided  in  this  Act."    "(8)  That 


it  shall  not  be  lawful  for  any  person,  flrm^ 
companv,  corporation  or  association  engaged^ 
in  the  business  aforesaid,  their  derk,  agent, 
oflScer  or  servant,  in  this  State,  to  issue  for  the 
payment  of  labor  any  order  or  other  paper 
whatsoever  unless  the  same  purports  to  be  re- 
deemable, for  its  face  value,  in  lawful  money 
of  the  United  States,  bearing  interest  at  the 
legal  rate,  made  payable  toemploy^  or  bearer, 
and  redeemable  within  a  period  of  thirtjr  days^ 
by  the  person,  firm,  company,  corporation  or 
association  giving,  making  or  issuing  the  same.*^ 

The  residue  of  the  section  makes  its  viola- 
tion a  misdemeanor,  and  fixes  the  penalty  at 
not  less  than  $25,  or  more  than  $100.  There- 
was  a  demurrer  to  each  of  the  indictments, 
which  was  overruled  by  the  court;  and  the- 
plaintiffs  in  error  assign  this  as  ground  for  the- 
reversal  of  the  judgments. 

The  main  question  argued  before  this  court 
is  whether  or  not  the  said  Statute  is  constitu- 
tional, the  counsel  for  the  plaintiffs  in  error 
contending  that  it  is  unconstitutional  and  void» 
and  the  Attorney-General  insisting  that  it  is  a^ 
proper  exercise  of  the  police  power,  and  there> 
fore  not  unconstitutional  and  void.  It  will  be- 
observed  that  this  Statute  applies  to  certaii^ 
specified  classes  of  persons,  firms,  companies^ 
corporations  and  associations,  and  none  others* 
It  is  by  its  terms  limited  to  persons,  corpora- 
tions, etc.,  engaged  in  mining  coal  or  other 
minerals,  or  any  kind  of  manufacturing. 
WhUe  these  terms  include  not  only  all  persona 
engaged  in  mining  coal  and  other  mmerals, 
and  all  persons  engaged  in  manufacturing  iron 
and  steel,  but  all  persons  engaged  in  any  kind 
of  manufacturing,  such  as  the  shoe-maker,  the 
cigar-maker,  the  undertaker,  the  distiller,  the 
brick-maker,  the  Jeweler,  the  weaver,  the  mil- 
liner, the  dairyman  and  the  miller,  it  does  not 
include  the  wholesale  merchant,  with  his  hun- 
dreds of  clerks  and  agents;  the  railroad  con- 


tial  or  private  laws,  affecting  the  rlghia  of  private 
Indlvidaals  or  classes  of  iDdlviduals.  Janes  v.  Rey- 
nolds, 2  Tex.  261.  See  also  Wynehamer  v.  People,  13 
N.  Y.  432;  Vanzant  v.  Waddel,  2  Ter«r.  209;  Cooley, 
Const.  Lim.  862. 

The  law  will  not  allow  the  rights  of  property  to  be 
Invaded  under  the  srulse  of  a  police  resulatlon  for 
the  promotion  of  health,  when  it  Is  manifest  that 
such  are  not  the  object  and  purpose  of  the  regrula- 
tlon.  Austin  v.  Murray  and  Watertown  v.  Mayo, 
mtpra;  Re  Jacobs,  08  N.  T.  100. 

The  Lefilslature  cannot,  under  the  pretense  of 
ezercisinff  the  police  power,  or  under  any  other 
claim  or  pretense,  enact  a  law  prohibiting  harmless 
acts  not  concerninRT  the  health,  safety  or  welfare  of 
society;  and  the  courts  may  examine  into  and  annul 
such  illegal  legislation.  Toledo,  W.  &  W.  EL  Oo.  v. 
Jacksonville,  67  111.  37;  Coe  v.  Schultz,  47  Barb.  69; 
Quintlni  v.  Bay  St.  Louis.  64  Miss.  488;  Lake  View  v. 
Rose  HIU  Cemetery  Oo.  70  HI.  191;  Thorpe  v.  Rut- 
land &  B.  R.  Co.  27  Vt.  140;  Cooley,  Const.  Llm.  5th 
ed.  446;  Lowry  v.  Rainwater,  70  Mo.  182;  Jeck  v.  An- 
derson, 67  Cal.  251:  Stuart  v.  Palmer,  74  N.  T.  188, 
190;  Calder  v.  Bull,  8  U.  8.  8  DalL  886  (1  L.  ed.  648); 
Re  Ryers,  72  N.  Y.  1;  Weismer  v.  Douglas,  64  N.  Y. 
01;  People  v.  Equitable  TrustlCo.  06  N.  Y.  387;  Rock- 
weU  V.  Nearing,  85  N.  Y.  802;  iie  Townsend,  39  N.  Y. 
171;  Re  Deansville  Cemetery  Asso.  66  N.  Y.  560;  Re 
Eureka  B,  W.  ft  Mfg.  Co.  06  N.  Y.  42;  People  v.  Gill- 
son,  12  Cent.  Rep.  616,  109  N.  Y.  800;  Com.  v.  Penn- 
sylvania Canal  Oo.  66  Pa.  50;  .Crenshaw  v.  Slate 
River  Co.  6  Rand.  264;  Miller  v.  New  York  &  E.  R. 
Oo.  ei  Barb.  518;  People  v.  Jackson  &  M.  PI.  Road 
6  L.  R.  A. 


Oo.  9  Mich.  807:  MilleU  v.  People,  5  West.  Rep.  165» 
117111.206. 

It  is  not  within  the  power  of  the  Legislature,  un- 
der the  pretense  of  exercising  the  police  power  of 
the  State,'to  enact  laws,  not  necessary  to  the  pres- 
ervation of  the  health  and  safety  of  the  commun- 
ity, that  will  be  oppressive  and  burdensome  upon 
the  'citizen.  Toledo,  W.  &.  W.  R.  Oo.  v.  Jackson- 
viUe,  67  IlL  40;  King  v.  Davenport,  08  lU.  814. 

To  forbid  an  individual  or  a  class  the  right  to  the 
acquisition  or  use  or  enjoyment  of  property  in  such 
a  manner  as  should  be  permitted  to  the  community 
at  large,  would  be  to  deprive  them  of  liberty  in 
particulars  of  primary  Importance  to  their  pursuit 
of  happiness.  Cooley,  Const.  Lim.  485-487;  Wyne- 
hamer V.  People,  13  N.  Y.  483. 

Such  legislation  is  invalid,  as  subversive  of  rights 
of  citizens  guaranteed  by  the  State  and  Federal 
Constitutions.  Fifth  and  Fourteenth  Amendments 
n.  S.  Const.;  State  Const,  art.  1,  §  1;  Wynehamer  v. 
People,  18  N.  Y.  888;  Boyd  v.  United  States,  116  V. 
S.  685  (29:L.  ed.  752);  Barbier  v.  Connolly,  11817.  8.81 
(28  L.  ed.  024);  Intoxicating  Liquor  Oises,  26  Kan. 
765:  Bertholf  v.  0*Reilly,  74  N.  Y.  500,  515. 

The  rights  of  every  Individual  must  stand  or  fall 
by  the  same  rule  or  law  that  governs  every  other 
member  of  the  body  politic  under  similar  oircum«. 
stances:  and  every  partial  or  private  law  which 
directly  proposes  to  destroy  or  affect  individual 
rights,  or  does  the  same  thing  by  affording  reme- 
dies leading  to  similar  consequences,  is  unoonstitu* 
tional  and  void.  People  v.  Marx,  00  N.Y.  877;  Han- 
cock V.  Yaden,  ante,  STtt. 
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straction  companies,  or  railroad  companies, 
with  their  thousands  of  employes.    The  pro- 

griety  or  the  necessity,  if  such  exists,  of  apply- 
)g  the  provisions  of  the  Statute  to  these  latter 
is  equally  as  great,  if  not  more  so,  as  it  is  to 
any  of  the  former.  The  rights  and  privileges 
of  certain  specified  employers  are  abridged, 
while  others  of  the  same  class  are  left  free. 

By  the  first  section  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States, 
all  persons  bom  or  naturalized  in  the  United 
States  are  made  citizens  thereof;  and  ir.  there 
declares  that  no  State  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States." 
And  the  '*Bill  of  Rights"  of  this  State  declares 
that  "all  men  are,  by  nature,  equally  free  and 
independent,  and  have  certain  inherent  riehts, 
of  which,  when  they  enter  into  a  state  oi  so- 
ciety, thejr  cannot,  by  any  compact,  deprive  or 
devest  their  posteritjr;  namely,  the  enjoyment 
of  life  and  liberty,  with  the  means  of  acquiring 
and  possessing  property,  and  of  pursuing  ana 
obtaining  happiness  and  safety."    Const,  art.  8, 

§1. 

Can  the  Legislature,  in  view  of  these  consti- 
tutional guaranties,  limit  or  forbid  the  right  of 
contract  between  parties  under  no  mental,  cor- 
poral or  other  disability,  when  the  subject  of 
contract  is  lawful,  not  "public  in  its  character, 
and  the  exercise  of  it  is  purely  private  and  per- 
sonal  to  the  parties  themselves?  The  court,  in 
People  V.  OiUson,  says:  'The  term  "liberty,'  as 
used  in  the  Constitution,  is  not  dwarfed  into 
mere  freedom  from  physidal  restraint  of  the 
person  of  the  citizen,  as  by  incarceration;  but 
b  deemed  to  embrace  the  right  of  man  to  be 
free  in  the  enioyment  of  the  faculties  with 
which  he  has  been  endowed  by  his  Creator, 
subject  only  to  such  restraints  as  are  necessary 
for  the  common  welfare.  Liberty,  in  its  broad 
sense,  as  understood  in  this  country,  means  the 
ri^ht,  not  only  of  freedom  from  servitude,  im- 
pnsonment  or  restraint,  but  the  right  of  one  to 
use  his  faculties  in  all  lawful  ways,  to  live  and 
work  where  he  will,  to  earn  his  livelihood  in 
anv  lawful  calling,  and  to  pursue  any  lawful 
inide  or  avocation."  109  K  Y.  898,  12  Cent. 
Rep.  616. 

Field,  J.,  in  Butchertf  Union,  8.ff.dbL.  8.  L. 
Co.  V.  Orescent  City,  L,  8,  L.  <&  8,  K  Co,  111  U. 
S.  755  [28  L.  ed.  690];  Live  Stock,  D.  A  B,  As90. 
V.  Crescent  City,  Z.  8.  L.  cfe  8,  H.  Co.  1  Abb. 
U.  S.  398. 

The  court,  in  Civil  Bights  Cases,s&j8:  "Under 
the  Fourteenth  Amendment,  it  [Congress]  has 
power  to  counteract  and  render  nugatory  all 
state  laws  and  proceedings  which  have  the  ef- 
fect to  abridge  any  of  the  privileges  or  im- 
munities of  citizens  of  the  United  States,  or  to 
deprive  them  of  life,  liberty  or  property  with- 
out due  process  of  law,  or  to  deny  to  any  of 
them  the  equal  protection  of  the  laws.  .  .  . 
Many  wrongs  may  be  obnoxious  to  the  prohi- 
bitions of  the  Fourteenth  Amendment  which 
are  not,  in  anv  just  sense,  incidents  or  elements 
of  slaveiT.  Such,  for  example,  would  be  the 
taking  of  private  property  without  due  process 
of  law;  or  allowing  persons  who  have  committed 
certain  crimes  (horse-stealing,  for  example)  to 
be  seized  and  hung  by  the  posse  comitattis,  with- 
out regular  trial;  or  denying  to  any  i)erson,  or 
class  of  persons,  the  right  to  pursue  any  peace- 
6  L.  R.  A. 


f  ul  avocation  allowed  to  others.  What  is  called 
'class  legislation'  would  belong  to  this  cate* 
gory,  and  would  be  obnoxious  to  the  prohibi- 
tions of  the  Fourteenth  Amendment"  109  U. 
S.  28  [27  L.  ed.  848]. 

The  rights  of  every  individual  must  stand  or 
fall  by  the  same  rule  of  law  that  governs  every 
other  member  of  the  body  politic  under  simi- 
lar circumstances:  and  every  partial  or  private- 
law  which  directly  proposes  to  destroy  or  af- 
fect individual  rights,  or  does  the  same  things 
bv  restricting  the  privileges  of  certain  classes 
of  citizens  and  not  of  others,  when  there  is  no* 
public  necessity  for  such  discrimination,  is  un- 
constitutional and  void.  Were  it  otherwise, 
odious  individuals  or  corporate  bodies  would  be 
governed  by  one  law,  and  the  mass  of  the  oom- 
mimity,  and  those  who  make  the  law,  by  an- 
other; whereas,  a  like  general  law,  affecting 
tbe  whole  community  equally,  could  not  have- 
been  enacted.     Wally  v.  Kennedy,  2  Yerg.  554 

The  property  which  every  man  has  in  his 
own  lalx)r,  as  it  is  the  original  foundation  of 
all  other  property,  so  it  is  the  most  sacred  an:* 
inviolable.  The  patrimony  of  the  poor  maa 
lies  in  the  strength  and  dexterity  of  his  owa 
hands;  and  to  hinder  him  from  employing 
these  in  what  manner  he  may  think  proper, 
without  injury  to  his  neighbor,  is  a  pliun  vio- 
lation of  this  most  sacSed  proi)erty.  It  is^ 
equally  an  encroachment  both  upon  the  just 
liberty  and  rights  of  the  workman  and  his  em- 
ployer, or  those  who  might  be  disposed  to  em- 
ploy him,  for  the  Legislature  to  interfere  witb 
the  freedom  of  contract  between  them,  as  such 
interference  hinders  the  one  from  working  at 
what  he  thinks  proper,  and  at  the  same  time 
prevents  the  other  irom  employing  whom  he 
chooses. 

A  person  living  under  the  protection  of  thi» 
government  has  the  right  to  adopt  and  foUow 
any  lawful  industrial  pursuit,  not  injurious  to- 
the  community,  which  he  may  see  fit.  And, 
as  incident  to  this,  is  the  rij^ht  to  labor  or  em- 
ploy labor,  make  contracts  m  respect  thereto, 
upon  such  terms  as  may  be  agreed  upon  by  the^ 
parties;  to  enforce  all  lawful  contracts;  to  sue 
and  give  evidence,  and  to  inherit,  purchase, 
lease,  sell  and  convey  property  of  every  kind. 
The  enjoyment  or  deprivation  of  these  ri^ht» 
and  privileges  constitutes  the  essential  distinc- 
tion between  freedom  and  slavery,  betweeiv 
liberty  and  oppression.  These  principles  have- 
been  fully  recognized  and  announced  in  many 
decisions  of  the  Supreme  Court  of  the  United- 
States  and  other  courts.  Tick  Wo  v.  Hopkins, 
118  U.  S.  856  180  L.  ed.  220];  Slaughter-Bouse 
Cases,  88  U.  S.  16  Wall.  86  [21  L.  ed.  894]; 
Butchers  Union  8  B[.<kL,8.L.  Co.  v.  Crescent 
City  Z.  8.  L.  A  8,  H,  Co,  111  U.  8.  746  [28  L. 
ed.  585];  Be  Jacobs,  98  N.  Y.  98;  People  ▼. 
Marx,  99  N.  Y.  877;  Bix  parte  Westerfield,  55- 
Cal.  650;  Bagio  v.  8tate,  86  Tenn.  (2  Pickle^ 
272;  8taU  v.  Divine,  98  N.  0.  77a 

The  vocation  of  an  employer,  as  well  as  that 
of  his  employ^,  is  his  propertv.  Depriving 
the  owner  of  property  of  one  oi  its  attributes 
is  depriving  him  of  his  property  under  the  pro- 
visions of  Uie  Constitution.  People  v.  Otis,  90 
N.  Y.  48. 

The  right  to  use,  buy  and  sell  property,  and 
contract  m  respect  thereto,  including  contracts 
for  labor, — ^which  is,  as  we  have  seen,  prop- 
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«rt7,— Is  protected  by  the  Constitution.  If  the 
Legislature,  without  any  public  necessity,  hss 
the  power  to  prohibit  or  restrict  the  right  of 
contract  between  private  persons  in  respect  to 
one  lawful  trade  or  business,  then  it  may  pre- 
vent the  prosecution  of  all  trades,  and  regulate 
all  contracts.  "  Questions  of  power,'^  savs 
Marshall,  Gh,  J.,  in  Brawn  ▼.  Maryland,  26  tJ. 
8.  12  Wheat.  419  [6  L.  ed.  678],  "do  not  de- 
pend on  the  degree  to  which  it  may^  be  exer- 
cised. If  it  may  be  exercised  at  all,  it  must  be 
exercised  at  the  will  of  those  in  whose  hands 
it  is  placed." 

No  one  questions  the  position  that,  unless 
the  government  intervened  to  protect  prope.^ 
And  regulate  trade,  property  would  cease  to 
«xist,  and  trade  would  exist  only  as  an  engine 
of  fraud;  but  this  does  not  authorize  the  gov- 
•emment  to  do  for  its  people  what  thev  can  do 
for  themselves.  The  natural  law  of  supply 
and  demand  is  the  best  law  of  trade. 

In  Mvnn  v.  lUinaU,  84  U.  8.  113  [24  L.  ed. 
77],  and  other  cases  involving  the  same  ques- 
tions, the  Supreme  Court  of  the  United  Stales 
has  held  that  pnersons  or  corporations  engaged 
in  occupations  in  which  the  public  have  an  in- 
terest or  use  may  be  regulated  by  statute.  But 
the  reasons  assigned  lor  these  decisions  are 
that  the  public  has  a  use  in  these  occupations, 
and  that  the  i)er8ons  engaged  in  them  are  in  the 
•exercise  of  a  public  franchise,  or  special  privi- 
leges, not  enjoyed  by  others  not  so  engaji:ed; 
that  their  business  implies  a  trust  and  public 
duty;  and  that  the  government  has,  therefore, 
the  power  to  see  that  this  trust  is  not  abused, 
and  that  the  duty  imposed  by  it  is  properly 
performed.  On  this  principle,  statutes  have 
been  upheld  which  regulate  the  charges  of 
railroad  companies  and  other  common  carriers; 
elevator,  telephone,  telegraph  and  other  com- 
panies, hackmen,  warehousemen,  owners  of 
water-mills,  etc.  But  we  are  aware  of  no  well- 
•considered  case  in  which  a  statute  has  been 
upheld  that  undertook  to  regulate  the  dealings 
between  employei^  and  employ^,  even  in  this 
•class  of  occupations,  much  less  in  cases  that 
are  not  impressed  with  a  public  trust  or 
-duty. 

But  the  claim  is  made  that  the  Legislature 
flhould  pass  the  Act  now  in  question  in  the  ex- 
ercise of  the  police  power  which  every  sov- 
ereign State  possesses.  That  power  is  very 
broad  and  comprehensive,  and  is  exercised  to 
promote  the  health,  safety  and  welfare  of 
society.  Its  exercise  in  extreme  cases  is  fre- 
-quently  Justified  by  the  maxim  icUw  populi 
wprema  lex  est.  It  is  used  to  regulate  tne  use 
of  property  by  enforcing  the  rule,  sic  utere  tuo 
ut  alienum  non  ladas.  Under  it  the  conduct 
of  an  individual  and  the  use  of  the  property 
may  be  regulated  so  as  to  interfere,  to  some 
extent,  with  the  freedom  of  the  one  and  the 
enjoyment  of  the  other;  and  in  cases  of  great 
emergency,  engendering  overruling  necessity, 
property  may  be  taken  or  destroyed  without 
eompensatioiL  The  limit  of  the  power  cannot 
be  accurately  defined;  and  the  courts  have  not 
been  willing  definitely  to  circumscribe  it.  But 
this  power,  however  broad  and  extensive,  Is 
not  above  the  Constitution,  which  is  the  su- 
preme law;  and,  so  far  as  it  imposes  restraints, 
the  police  power  must  be  exercised  in  subor- 
-dination  to  it.  Be  Jacobs,  98  N.  Y.  »8;  Cooley. 
-«  L.  R.  A. 


Const.  Lim.  719;  Mug^  ▼.  Kansas,  128  U.  8. 
628  [81  L.  ed.  2051. 

G^erally  it  is  for  the  Legislature  to  deter- 
mine what  laws  and  regulations  are  proper,  in 
the  exercise  of  the  police  power;  but  if  it  passes 
an  Act  ostensibly  for  the  public  health  or 
safety,  and  thereby  destroys  or  takes  away  the 
property  of  a  citizen,  or  interferes  with  his 
rights  or  personal  liberty,  then  it  is  for  the 
courts  to  determine  whether  it  is  a  proper  and 
reasonable  exercise  of  the  power,  and  if  it  Is 
not,  to  declare  it  void.  AusUn  ▼.  Murray,  16 
Pick.  121;  8taU  v.  QUman  (W.  Va.)  10  8.  B. 
Rep.  283  (decided  at  che  present  term). 

The  right  to  regulate  the  rate  of  interest  ex- 
isted at  tine  time  the  Constitution  was  adopted, 
and  cannot,  therefore,  be  considered  as  either 
an  abridgment  or  restraint  upon  the  rights  of 
the  citizen  guaranteed  by  the  Constitution.  The 
power  to'pass  Usury  Laws  exists  by  immemorial 
usage,  but  such  is  not  the  case  with  such  Acts 
as  we  are  now  considering.  Munn  v.  Jlhnais, 
94  U.  8.  118, 168  [24  L.  ed.  77,  94]. 

Our  Act  is  almost  a  literal  copy  of  an  Act 
passed  by  the  Legislature  of  Pennsylvania  on 
June  29, 1881,  Pa.  Laws  1881,  p.  147. 

In  Oodcharles  v.  Wigeman,  118  Pa.  481,  4 
Cent.  Rep.  887,  the  Supreme  Court  of  that  State 
declared  the  first  four  sections  of  that  Act  un- 
constitutional and  void.  The  court  in  its 
opinion  says:  "The  first,  second,  third  and 
fourth  sections  of  the  Act  of  June  29,  1881, 
are  utterly  unconstitutional  and  void,  inasmuch 
as  by  them  an  attempt  has  been  made  by  the 
Legislature  to  do  what,  in  this  country,  cannot 
be  done;  that  is,  prevent  persons  who  are  sui 
Juris  from  making  their  own  contracts.  The 
Act  is  an  infringement  alike  of  the  rights  of 
the  employer  and  the  emp]oy6.  More  than 
this,  it  is  an  insulting  attempt  to  put  the  la- 
borer under  a  legislative  tutelage, which  is  not 
only  deeding  to  his  manhood,  but  subversive 
to  his  rights  as  a  citizen  of  the  United  States. 
He  may  sell  his  labor  for  what  he  thinks  best, 
whether  money  or  goods,  just  as  his  employer 
may  sell  his  iron,  or  coal,  and  any  and  every 
law  that  proposes  to  prevent  him  from  so  do- 
in^  is  an  infringement  of  his  constitutional 
pnvileges,  and  consequently  vicious  and  void.*' 

In  MiUett  ▼.  PeopU,  117  HI.  294,  5  West. 
Rep.  165,  the  Supreme  Court  of  Illinois,  in  a 
well-considered  opinion,  held  unconstitutional 
and  void  an  Act  of  the  legislature  of  that 
State  which  required  the  owners  or  operators 
of  mines  to  provide  scales  for  weighing  their 
coal,  and  make  the  weight  of  coal  the  misis  of 
the  wages  of  miners.  A  part  of  the  syllabus  is 
as  follows:  "It  is  not  competent  for  tne  Legis- 
lature, under  the  Constitution,  to  single  out 
owners  and  operators  of  coal  mines,  and  pro- 
vide that  they  shall  bear  burdens  not  imposed 
on  other  owners  of  property  or  employers  of 
labor,  and  prohibit  them  from  making  con- 
tracts which  it  is  competent  for  other  owners 
of  property  or  employers  of  labor  to  make. 
Sudi  legislation  cannot  be  sustained  as  an  exer- 
cise of  the  police  power." 

In  view  of  what  the  courts  have  uniformly 
held  in  respect  to  this  class  of  legislation,  it  is 
needless  to  prolong  this  discussion.  It  is  a 
species  of  sumptuary  legislation  which  has 
been  universally  condemned,  as  an  attempt  to 
degrade  the  intelligence,  virtue  and  manhood 
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•of  the  American  laborer,  and  foist  upon  the 
people  a  paternal  government  of  the  most  ob- 
jectionable characler,  because  it  assumes  that 
tbe  employer  is  a  tyrant,  and  the  laborer  is  an 
imbecile.  '  **  Such  legislation,"  as  is  well  said 
by  the  court  in  He  Jacobs,  98  N.  Y.  114,  "may 
Invade  one  class  of  rights  to-day  and  another 
to-morrow;  and,  if  it  can  be  sanctioned  under 
the  ConsUtution,  while  far  removed  in  time, 
we  will  not  be  far  away  in  practical  statesman- 
ship from  those  ages  when  governmental  pre- 
fects supervised  the  building  of  houses,  the 
rearing  of  cattle,  the  sowing  of  seed  and  the 
reaping  of  grain,  and  governmental  ordinances 
regulated  the  movements  and  labor  of  artisans, 
the  rate  f>f  wages,  the  price  of  food,  the  diet 
tind  clothing  of  the  people  and  a  large  range 
•of  other  affairs  1  )ng  since,  in  all  civilized  Unas, 
regarded  as  outside  of  governmental  functions. 
'8uch  governmental  interferences  disturb  the 
normal  adjustments  of  the  social  fabric,  and 
usually  derange  the  delicate  and  complicated 
machinery  of  industry,  and  cause  a  score  of 
Ills  while  attempting  the  removal  of  one." 
For  the  reasons  aforesaid,  I  am  clearly  of  opin- 


ion that  the  said  third  section  of  the  Act  afore- 
said is  unconstitutional  and  void.  In  arriving 
at  this  conclusion,  we  have  not  been  unmind- 
ful that  the  power  of  the  courts  to  condemn 
legislative  Acts  as  unconstitutional  is  one  of 
great  delicacy,  and  to  be  exercised  with  ex- 
treme caution,  and  even  with  reluctance.  But, 
as  said  bv  Chance  lor  Kent  (1  Kent,  Com.  450), 
•'it  is  only  by  the  free  exercise  of  this  power 
that  courts  of  justice  are  enabled  to  repel  as- 
saults and  protect  every  part  of  the  govern- 
ment, and  every  member  of  the  community, 
from  undue  ana  destructive  innovations  upon 
their  charter  rights." 

The  Statute  itself  being,  as  we  have  seen,  un- 
constitutional and  void,  there  could  be  no  valid 
indictment  founded  upon  it;  and  consequently 
the  circuit  court  erroi  in  overruling  the  de- 
murrer to  the  indictment  in  each  of  these  cases, 
and  for  that  reason  the  judgments  of  the  Circuit 
Court  are  reversed,  and  the  defendants  dis^ 
charged, 

EnflfliBh  and  Brannon,  JJ,,  concurred; 
Green,  J.,  absent. 
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(46  Ohio  St...-.) 

^1.   The  rule  that  a  nesrotiable  liiBtra- 

*Head  notes  by  the  Court. 


ment  made  payable  to  a  flctitions  per* 

son  or  order,  Is,  in  effect,  an  instruixient  pay* 
able  to  bearer,  applies  only  where  it  is  so  made 
with  the  knowledge  of  tbe  party  makingr  it,  and 
does  not  apply  where  the  maker,  supposln^r  the 
payee  to  be  a  real  person  and  Intending  payment 
to  be  made  to  such  person  or  his  order,  is  induced 
by  the  fraud  of  another  to  so  draw  it. 
2.   Where*  by  the  fraud  of  a  third  per- 


KOTB.— iVeffotiable  paper;  use  of  /Ictttious  names. 

The  policy  of  the  law  in  reference  to  negotiable 
iwper  requUres  that  it  shall  tell  its  own  story,  and 
have  effect  In  the  hands  of  innocent  holders  for 
TBlue  according  to  what  appears  upon  it.  Schnei- 
-der  V.  Schlffman,  20  Mo.  671.  See  also  Seymour  v. 
Farrell,  61  Mo.  05;  1  Daniel,  Neg.  Inst.  527. 

Where  the  payee's  name  is  fictitious.  It  may  be 
indorsed  on  the  paper  by  the  person  to  whom  the 
bill  or  note  is  delivered.  Blodgett  v.  Jackson,  40 
M.  H.  21;  1  Randolph,  Com.  Paper,  248. 

But  a  fraudulent  indorsement  of  a  fictitious  pay- 
ee*8  name  will  constitute  a  forgery.  Chitty,  Bills 
4ind  Notes,  182;  Rex  v.  Taft  1  Leach,  C.C.  172:  Tatlock 
V.  Harris,  3  T.  R,  174;  Vere  v.  Lewis,  Id.  182;  Minet 
▼.  Gibson,  id.  482;  Gibson  v.  Minet,  1 H.  Bl.  669;  Collls 
y.  Bmett,  1  H.  Bl.  813. 

A  note  payable  to  the  order  of  a  fictitious  person 
Is,  however,  yaUd  as  a  note  payable  to  the  bearer 
in  the  hands  of  all  parties  against  the  maker  and 
^upainst  all  parties  with  notice  by  force  of  statute  in 
noany  States.  Maniort  v.  Roberts,  4  B.  B.  Smith,  83; 
1  Randolph,  Com.  Paper,  249. 

But  the  burden  is  on  the  holder  to  prove  that  the 
payee  named  is  a  fictitious  person.  Maniort  v.  Rob- 
-ertB,  4  E.  D.  Smith,  83. 

And  where  there  is  neither  drawee  named  nor  re- 
cital of  **  value  received,**  the  holder  of  an  order 
must  prove  that  he  paid  value  for  it.  Ball  v.  Al- 
ien, 15  Mass.  433;  1  Randolph,  Com.  Paper,  248. 

Tf  the  Instrument  be  payable  to  an  assumed  name, 
the  holder  may  aver  himself  to  be  the  person  in- 
tended,  and  parol  evidence  will  be  admitted  to 
prove  this.  Chenot  v.  Lef  evre,  8  III.  637. 
<5  L.  R.  A. 


Paper  invalid  aetoaXLhul  innocent  pwrchaaer. 

As  fraud  always  vitiates  a  contract,  the  use  of 
fictitious  names  on  commercial  paper  will  make  it 
invalid  for  all  purposes,  except  in  the  hands  of  an 
innocent  purchaser.  Hunter  v.  Jeffery,  Peake,  N. 
P.  Add.  Cas.  146;  Chitty,  Jr.  Bills  of  Exch.  687; 
Minet  V.  Gibson,  3  T.  R.  481;  Gibson  v.  Minet,  1  H. 
B1.669. 

But  a  bona  fide  holder  for  value  may  sue  the 
maker  or  drawer  on  it  as  if  it  were  payable  to 
bearer.  Collis  v.  Emett,  1  H.  Bl.  313;  Vere  v.  Lewis, 
3  T.  R.  182;  Phillips  v.  Im  Tbum,  18  a  B.  N.  S.  694; 
Blodgett  V.  Jackson,  40  N.  H.  26;  Plcts  v.  Johnson, 
3  Hill,  115;  Forbes  v.  Espy,  21  Ohio  St.  483;  Lane  v. 
Krckle,  22  Iowa,  404;  Stevens  v.  Strang,  2  Sandf .  139; 
Famsworth  v.  Drake,  11  Ind.  103;  Irving  Nat.  Bk. 
V.  Alley,  79  N.Y.  636. 

In  New  York  the  same  rule  is  laid  down  by  stat- 
ute. 1 N.  Y.  Rev.  Stat.  768;  Rogers  v.  Ware,  2  Neb. 
29. 

When  a  negotiable  instrument  constitutes,  in  it- 
self, the  only  obligation  existing  against  its  maker, 
all  remedies  thereon  are  lost  by  its  fraudulent  al- 
teration and  the  law  refuses  to  create  a  new  con- 
tract to  supply  the  place  of  the  one  destroyed. 
Booth  v.Powers,  56  N.Y.  31;  Pars.Note8  and  Bills,  672; 
Meyer  v.  Huneke,  65  N.  Y.  412;  Crawford  v.  West 
Side  Bank,  100  N.  Y.  68. 1  Cent.  Rep.  257. 

Whenever  the  legal  rights  and  liabilities  of  a 
maker  of  commercial  paper  are  changed  in  a  ma- 
terial respect  by  a  fraudulent  alteration  of  the  ob- 
ligation, such  alteration  vitiates  the  instrument 
and  the  question  whether  it  is  material  or  not  Is  one 
of  law  for  the  court.  2  Pars.  Notes  and  Bills,  682;  2 
Pars.  Cont  TZl\  Dan.  Neg.  Inst.  1878, 1658;  Booth  v« 
40 


See  also  26  L.  R.  A.  289;  32  L.  R.    A.  778 
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SOB*  a  depositor  of  a  bank  is  Induced  to 
draw  his  ch^frk  payable  to  a  non-ezlBtlnff  per- 
aon,  or  order,  the  drawer  being  In  iffnoranoe  of 
the  fact  and  Intendinff  no  fraud,  the  bank  on 
which  the  check  is  so  drawn  is  not  authorized  to 
pay  it  and  charge  the  amount  to  the  account  of 
Its  customer,  on  the  indorsement  of  the  party 
presenting  it^  although  it  appears  to  have  been 
previously  indorsed  by  the  party  named  as  payee. 
Such  indorsement  Ia,  in  effect,  a  forgery,  and  the 
payment  thereon  by  the  bank  confers  no  right 
on  it  as  against  the  drawer  of  the  check. 

8*   In  the  absencse  of  a  course  of  dealing 

or  understanding  to  the  contrary  between  the 
parties,  the  duty  of  a  banker  is.  In  all  cases,  to 
pay  to  the  person  named,  or  his  order,  where  the 
terms  of  the  check  are  such;  and  he  may  and 
should  withhold  pa3rmcnt  until  fully  satisfied  as 
to  the  genuineness  of  the  indorsementh 

(October  29. 1889.) 

ERROR  to  the  Circuit  Court  of  Meigs  Coun- 
ty to  review  a  judgment  reversing  a  Judg- 
ment of  the  Court  of  Common  Pleas  in  favor 
of  plaintiff  io  an  action  to  recover  a  sum  of 
money  deposited  with  defendant  bank.  Be- 
termed. 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  E.  A.  Guthrie,  for  plaintiff  in  error: 

The  check  made  by  the  plaintiff  was  drawn 
on  a  deposit  she  had  in  the  bank.  She  thus 
set  apart  and  appropriated  to  William  Brown's 
use  80  much  of  her  deposit  as  would  be  neces- 
sary to  satisfy  it. 

ii&rruon  v.  Bailey,  5  Ohio  St.  13-17;  An- 
drew  V.  Blachly,  11  Ohio  St.  89;  Dodge  v.  Nat, 
Exc!iange  Bank,  80  Ohio  St.  1-5;  Mercliants 


Bank  v.  8taU  Bank.  Tl  U.  8.  10  Wall.  647  (19 
L.  ed.  1019);  Blair  v.  Wilson,  28  Oratt.  170. 

But  in  the  case  at  bar  there  was  no  ** William 
Brown."  There  being,  then,  no  payee  of  the 
check,  the  right  to  use  it,  as  such,  was  not  as- 
signed to  anyone.  The  paper  was  not  in  fact 
a  check,  a  payee  being  a  necessary  party  tr> 
that  instrument. 

Daniel,  Neg.  Inst.  528,  ord  notes,  582, 

Now,  as  there  was  no  "Bro'vn,"  and  the  check 
was  handed  to  Qrimes  as  ''L-rown's"  agent,  it 
could  only  become  his  as  such  agent,  and  in  no 
other  sense.  Therefore  the  instrument  never 
became  a  valid  check  for  any  purpose.  It  never 
was  delivered. 

Crawford  v.  West  Side  Barik,  1  CcntRep.  253, 
100  N.  Y.  50. 

Under  the  law  the  Bank  could  not  be  Justified 
in  paying  it  otherwise  than  "  to  Brown  or  his 
order." 

Ellis  ▼.  Ohio  L.  Ins.  dbT.CoA  Ohio  St.  667; 
Hall  V.  Fuller,  5  Barn.  <&  C.  750;  Johnson  v. 
Windle,  8  Bing.  N.  C.  225;  Robarts  v.  Tucker, 
16  Q.  B.  560;  Dodge  v.  Nat,  ExeJi,  Bank,  20 
Ohio  St.  234,  80  Ohio  St  1. 

In  the  case  at  bar,  Mrs.  Armstrong  knew 
nothing,  and  did  nothing,  concerning  the  check 
or  iis  payment  after  she  passed  it  to  Grimes,, 
and  cannot  be  charged  with  his  crime. 

Morgan  v.  Bank  of  State  of  New  York,  UN. 
Y.  404;  Orates  v.  American  Exchange Bank^  17 
N.  Y.  205;  Welsh  v.  German  American  Bank, 
78  N.  Y.  421;  Indiana  Nat,  Bank  v.  Holtsdaie, 
98  Ind.  85;  Canal  Bank  v.  Bank  of  Albany,  1 
Hill,  287;  2  Daniel,  Neg.  Inst.  611;  2  Parsons, 
Notes  and  Bills,  81;  Wheeler  v.  Guild,  20  Pick. 


Powers,  M  N.  Y. »;  Crawford  v.  West  Side  Bank 
iW  N.  y.  66, 1  cent.  Rep.  266. 

Alteration  of  instrument  avoids  IL  Ruby  v. 
Talbott  (N.  M.)  3  L.  B.  A.  724,  note. 

lAdbUUv  of  parties  with  knouUdge  of  fictUikms  char- 
acter  of  paper. 

As  a  gener&l  rule  all  parties  having  knowledge  of 
the  fictitious  character  of  the  payee^s  name  are  lia- 
ble on  the  paper  at  suit  of  a  bona  fide  holder  for 
value.  Bylos,  Bills,  84;  Chitty,  Bills  and  Notes,  181; 
1  Edwards,  Notes  and  Bills,  8  186;  Ex  parte  Royal 
Bank  of  Scotland,  19  Yes.  311;  Hunter  v.  Jeffery, 
Peake,  N.  P.  Add.  Cas.  146;  Ex  parU  Clarke,  3  Bro. 
Ch.  2.>8. 

This  was  first  held  in  Stone  v.  Freeland,  1 H.  BL 
816,  note,  and  at  bar  in  Tatlock  v.  Harris,  8  T.  R. 
174.  See,  too,  Vere  v.  Lewis,  3  T.  R.  182;  Minet  v. 
Gibson,  Id.  481:  Gibson  v.  Minet,  1  H.  Bl.  669;  Collis 
V.  Emett«  1  H.  Bl.  813;  Gibson  v.  Hunter,  2  H.  Bl. 
167, 288;  Ex  parte  Clarke,  3  Bro.  Ch.  288;  Thicknesse 
V.  Bromilow,  2  Cromp.  ft  J.  425;  Forbes  v.  Espy,  21 
Ohio  St.  474;  MoCall  v.  Corning,  3  La.  Ann.  409; 
Famsworth  v.  Brake,  11  Ind.  101. 

Where  tbe  holder  himself  at  the  time  he  received 
a  bill  knew  that  the  payee  was  fictitious,  and  dis- 
counteJ  the  bill  for  the  drawer*s  accommodation, 
he  cannot  recover  against  the  acceptor,  although 
the  acceptance  was  made  with  like  knowledge  of 
the  facts.  Chitty,  Bills  and  Notes,  181;  1  Edwards, 
Notes  and  Bills,  136;  Hunter  v.  JefTery,  Peake,  N. 
P.  Add.  Gas.  146;  1  Randolph,  Com.  Paper,  249. 

Duty  and  oblioation  of  J  ankers. 

Although  a  bank  cannot  be  expected  to  know 
the  signature  of  any  random  member  of  the  com- 
munity in  whose  favor  a  depositor  may  have  occa- 
sion to  draw  a  check  payable  to  order  (Woods  v. 
6  L.  R.  A. 


Thiedemann,l  Hurl.&  C.478:  Morse,  Banks  and  Bank- 
ing, 352),  yet  whenever  a  check  is  made  payable  to 
order,  the  bank  has  an  unquestionable  right  to  as- 
sure itself  of  the  genuineness  of  the  order  before 
making  the  payment.  It  is  the  universal  custom  for 
the  bank  to  require  the  holder  of  such  a  check  to 
bring  satisfactory  evidence  upon  this  point.  Ro- 
barts V.  Tucker,  16  Q.  B.  678. 

If  a  check  be  made  payable  to  a  person,  and  an- 
other person  of  precisely  the  same  name,  or  initials* 
so  far  as  these  are  written  out  in  the  check,  comes 
wrongfully  or  accidentally  into  possession  of  tbe 
same,  indorses  it  and  obtains  the  money  on  it  from 
the  bank,  still  the  bank  is  liable  to  make  good  the 
amount  to  the  drawer.  The  indorsement  is  a  for^ 
gery.  See  remark  in  Foster  v.  Shattuck,  S  N.  H. 
446;  Mead  v.  Young,  4  T.  R.  28. 

It  is  the  banker's  duty  to  see  that  the  check  la 
genuine  in  all  respects.  Smith  v.  Mercer,  6  TaunL 
76:  Crawford  v.  West  Side  Bank,  100  N.7. 64. 1  Cent. 
Rep.  255. 

If  the  banker  unfortunately  pays  money  belong- 
ing to  the  customer,  upon  an  order  not  genuine,  he 
must  suffer,  and  to  justify  the  pavment  he  must 
show  that  the  order  was  genuine,  not  in  signature 
only,  but  in  every  respect.  Hall  v.  Fuller,  6  Bam. 
ft  C.  750;  Crawford  v.  West  Side  Bank,  100  N.  Y.  60» 
1  Cent.  Rep.  256. 

The  question  of  negligence  cannot  arise,  unless 
the  depositor  has,  in  drawing  his  check,  left  blanks 
unfilled,  or,  by  some  affirmative  act  of  negligence, 
has  facilitated  the  commission  of  a  fraud  by  thoee 
into  whose  hands  the  check  may  come.  Young  v. 
Grote,  4  Bing.  258;  Dan.  Neg.  Inst.  9  1669;  Craw* 
ford  V.  West  Side  Bank,  100  N.  Y.  66, 1  Cent.  Sep.  266L 

Duty  of  bank  as  to  altered  or  forged  obeok.  At- 
lanta Nat.  Bank  v.  Burke,  81  Ga.  697, 2  L.  K  A.  96. 
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645;  Crawford  ▼.  West  Side  Bank,  100  N.  T.  60; 
Star  F,  Ins,  Co,  v.  New  Hampsfare  Nat,  Bank, 
eO  N.  H.  442. 

Although  the  check  was  made  to  an  imagin- 
ary peiBOD,  it  is  not  the  case  of  a  check  to  a 
"lictitious  person/'  as  mentioned  in  the  bookn. 
The  latter  are  cases  where  the  maker  of  the  in- 
strument purposelj^  draws  it  to  a  ficlilious  per- 
son; these  are  considered  as  made  to  order,  and 
are  transferable  by  mere  delivery. 

Forheg  V.  Espu,  21  Ohio  St.  483;  1  Daniel. 
Keg.  Inst.  116-120. 

Mr.  F.  C.  Russell  for  defendant  in  error. 

Minshall*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  original  action  was  a  suit  by  Eate  8.  D. 
Armstrong  against  the  Pomeroy  National  Bank 
to  recover  of  the  Bank  the  sum  of  $450,  due 
her  upon  a  deposit  she  had  made  with  the 
Bank.  She  averred  that  she  had  given  a  check 
payable  to  one  William  Brown  or  order,  that 
bad  been  procured  from  her  by  the  fraudulent 
practices  of  one  Grimes,  who  represented  him- 
self as  acting  for  the  said  Brown  in  the  negoti- 
ation of  a  note;  that  there  was  no  such  person 
as  Brown,  and  that  the  note  was  fraudulent,  of 
all  which  she  was  ignorant  at  the  time;  that 
Grimes  afterward  inaorsed  the  check  "William 
Brown,"  and,  adding  his  own  indorsement, 
presented  it  to  the  Bank,  which  paid  it. 

The  principal  ground  of  defense  was  that 
plaint  iff  was  negligent  in  delivering  the  check 
to  Grimes,  and  that  it  used  ordinary  care  in 
paying  it  to  Grimes,  indorsed  as  it  was.  The 
case  was  tried  to  the  court,  which,  upon  the  re- 
quest of  the  parties,  found  its  conclusions  of 
law  and  facts  separately,  as  follows: 

Futdisqb  of  Facts. 

1.  That  the  defendant  Is  a  banking  corpo- 
ration organized  under  the  Laws  of  the  United 
States. 

2.  That  on  August  81,  A.  D.  1882,  plaintiff 
had  on  deposit  with  defendant,  subject  to  be 
drawn  out  by  her  check,  a  sum  of  money 
greater  than  the  amount  of  the  check  hereinai- 
ter  to  be  described. 

3.  That  on  said  81st  day  of  August,  A.  D. 
1882,  one  J.  S.  Grimes,  b^  a  fraud  practiced 
upon  plaintiff,  by  negotiatiosr  to  her  as  the  pre- 
tended agent  of  one  William  Brown,  a  fictitious 
person^  a  forged  promissory  note  negotiable  in 
form,  induced  her  to  draw  and  deliver  to  him, 
as  pretended  agent  of  said  Brown,  the  follow- 
ing check: 

Pomeroy,  0.,  August  81,  1R82. 

Pomeroy  National  Baok,  pay  to  William 
Brown  or  order,  four  hundred  and  fifty  dollars, 
($450). 

(Signed)  K.  S.  D.  Armstrong. 

4.  That  there  was  no  such  person  as  the 
above-named  William  Brown;  that  plaintiff 
supposed  (at  the  time)  there  was,  a*>d  believed 
she  delivered  the  check  to  said  Brown,  through 
bis  agent,  said  Grimes. 

5.  That  she  was  not  careless  or  negligent 
respecting  the  transaction,  but  instead  was  or- 
dinarily careful  and  prudent  in  respect  thereof. 

6.  That  said  Grimes  on  the  same  day  (Au- 
gust 81,  1882)  wrote  the  name  William  Brown 
across  the  back  of  said  check  and  presented  it 
6  L.  R.  A. 


to  defendant  for  payment;  that  defendant  hav- 
ing no  knowledge  respecting  the  way  Grimes 
had  obtained  it,  or  that  the  name  **  William 
Brown"  was  the  name  of  a  fictitious  person, 
paid  the  same  and  charged  the  amount  thereof 
against  the  account  of  the  plaintiff. 

7.  That  defendant  in  paying  the  check  to 
Grimes  made  the  usual  inquiries  respecting  his 
identity,  and  in  other  respects  was  ordinarily 
careful  and  prudent  in  relation  to  the  transac- 
tion. 

8.  That  plaintiff  before  the  commencement 
of  this  action  demanded  of  defendant  the  pay- 
ment of  said  sum  by  it  paid  to  said  Grimes, 
which  defendant  then  refused,  and  has  not,  ei- 
ther l)efore  or  since  said  demand,  paid  the  same 
or  any  part  thereof." 

Conclusion  op  Law. 

That  the  payment  of  the  check  by  defendant 
to  said  Grimes  was  not  (by  the  facts  above 
found)  authorized  by  said  plaintiff,  and  could 
not  legally  be  made  a  charge  against  her  in  the 
account  between  her  and  the  defendant  respect- 
ing the  money  she  had  on  deposit  with  it,  and 
that  the  amount  named  in  the  check,  together 
with  interest  thereon,  at  the  rate  of  six  per  cent 
from  the  day  she  made  (he  demand,  above 
found  to  have  been  made,  for  its  payment  to 
her,  is  due  and  payable  from  defendant  to  her. 

A  motion  for  a  new  trial  having  been  made 
and  overruled,  judgment  was  entered  for  the 
plaintiff  upon  the  findings. 

The  judgment  of  the  common  pleas  was  re- 
versed on  error  by  the  circuit  court;  and  this 
proceeding  is  prosecuted  to  obtain  a  reversal  of 
the  circuit  court  and  an  affirmance  of  the  com- 
mon pleas. 

This  case  is,  in  its  general  features,  analogous 
to  that  of  Dodge  v.  National  Exchange  Bank, 
20  Ohio  St.  284,  and  should,  as  we  think,  be 
ruled  by  it.  There  a  paymaster  of  the  United 
States,  who  kept  his  account  at  the  bank,  drew 
his  check  on  the  bank  in  payment  of  an  in- 
debtedness of  the  United  States  to  Frederick 
B.  Dodge,  and  delivered  it  to  the  person  who 
presented  the  certificate,  he  representing  him- 
self to  be  Dodge.  This  representation  was 
false  and  the  person  making  it  was  a  thief. 
Being  a  stranger  to  the  paymaster,  he  at  first 
refused  to  pay  the  claim  to  him,  but  on  his 
assuring  him  that  he  could  identify  himself  at 
the  bank,  the  paymaster  drew  the  check  pay- 
able to  Dodge  or  order,  and  delivered  it  to  the 
person  presenting  the  certificate.  The  amount 
of  the  check  was  paid  him  by  the  bank  on  his 
representing  himself  to  be  Dodge  and  indorsing 
the  check  in  that  name.  The  bank  had  no 
knowled^  of  what  had  transpired  prior  to  the 
presentation  of  the  check  for  payment,  and 
supposed  it  was  paying  it  to  the  right  person. 
In  deciding  the  case  the  court  laia  down  the 
following  principles: 

1.  The  duty  of  a  banker  is  to  pay  the  checks 
and  bills  of  his  customer  drawn  payable  to  or- 
der, to  the  person  who  becomes  holder  by  a 
genuine  indorsement;  and  he  canno(  charge 
him  with  payments  made  otherwise,  unless  the 
circumstances  amount  to  a  direction  from  the 
customer  to  the  banker  to  pay  the  paper  with- 
out reference  to  the  genuineness  of  the  indorse- 
ments, or  are  equivSent  to  a  subsequent  ad- 
mission that  the  Indorsement  is  genuine,  in  re- 
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liaDce  on  wlifch  tbe  banker  is  indued  to  alter 
bis  position.  2.  When  there  is  no  fraud,  or 
special  understanding  between  tbe  banker  and 
the  customer,  tbe  liability  of  tbe  banker  for 
paying  a  check  upon  a  forged  indorsement 
cannot  be  affected  by  conduct  of  the  customer 
in  drawing  the  check  of  which  the  banker  had 
CO  notice.  Tbe  case  was  a^ain  brought  to  this 
court  upon  a  question  of  evidence,  and  was  as- 
sicrncd  to  and  disposed  of  by.  tbe  first  commis- 
sion, which,  after  a  full  and  careful  re-exami- 
nation, approved  and  followed  tbe  former  de- 
cision; and  the  principles  announced  in  tbe 
case  after  such  careful  consideration  must  de- 
tci  mine  this  olc. 

By  the  fraud  of  one  Grimes  tbe  plaintiff  was 
induced  to  purchase  a  note  that  had  no  real  e:i- 
istence  as  a  security.  She  is  found  by  tbe  court 
to  have  been  ordinarily  carefal  and  prudent  in 
tho  transaction,  but  was  deceived.  She  sup- 
posed that  she  was  purchasing  a  valid  security 
belonging  to  a  man,  as  represented  bv  Grimes, 
by  the  name  of  William  Brown,  and  for  whom, 
as  he  represented,  be  was  actin^^as  agent,  and 

?;avo  to  tbe  assumed  agent  for  Brown  a  clieck 
or  the  amount  payable  to  Brown  or  his  order. 
Now  it  is  evident,  both  upon  reason  and  the  au- 
thority of  the  previous  decisions,  that  tbe  cir- 
cumstances under  which  tbe  plaintiff  was  in- 
duced to  give  the  check,  even  though  calculat- 
ed to  arouse  suspicion  on  her  part,  cannot  mod- 
if  V  the  duty  required  of  the  Bank  in  the  matter 
01  paying  or  not  paying  the  check.  It  is  not 
claimed  that  tbe  Bank  had  any  knowledge  of 
how  or  under  what  circumstances  Grimes  had 
obtained  the  check,  and  there  is  no  finding  of 
any  such  course  of  dealing  between  the  Bank 
and  tbe  plaintiff  as  would  have  authorized  it  to 
depart  from  the  general  duty  of  a  banker  in 
paving  the  checks  of  its  customers,  drawn  pay- 
able to  a  certain  person  or  order.  It  was  its 
duty  to  pav  to  the  person  named  or  his  order, 
and  to  withhold  payment  until  it  was  satisfied, 
both  as  to  the  identity  of  the  pavee  and  the 
genuineness  of  his  signature.  Morse,  Banks 
and  Bankincf,  ^  474;  Hobaris  v.  Tucker,  16  Q. 
B.  560,  per  Maule.  J.,  at  p.  578. 

It  is  found  that  the  Bank  made  tbe  usual  in- 
quiries respecting  the  identity  of  Grimes,  and 
in  other  respects  was  ordinarily  careful  and 
prudent  in  relation  to  the  transaction;  but  this 
must  be  taken  in  connection  with  the  further 
fact  that  Grimes  was  not  the  payee  of  the  check, 
and  that  his  indorsement,  without  the  genuine 
indorsement  of  the  payee,  could  confer  no  title 
upon  the  holder  of  the  check,  or  any  interest  in 
it,  as  against  the  drawer.  * 'There  is  no  doubt," 
says  Lord  Kenyon  in  Tatloek  v.  Hams,  8  T. 
B.  at  p.  181,  '*but  that  the  indorsee  of  a  bill  of 
exchange,  payable  to  order,  must,  in  deriving 
bis  title,  prove  the  handwriting  of  the  first  in- 
dorser."  See  Mead  v.  Yourjff,  4  T.  R.  28,  80;  2 
Parsons,  Notes  and  Bills,  595. 

Tbe  indorsement  on  tbe  check,  purporting  to 
be  that  of  the  payee.  Brown,  bad  been  placed 
there  by  Grimes,  and  was  either  a  forgery  or  a 
fraud,  and,  for  the  purposes  of  this  case,  it  is  not 
material  which  it  is  termed.  As  to  it  the  Bank 
acted  upon  the  representations  of  Grimes,  and 
did  not  otherwise  know  whether  it  was  genuine 
or  not. 

As  said  in  Dodge  v.  National  Exchange  Bank, 
30  Ohio  St.  1:  ''The  rightful  possession  of  a 
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check  by  no  means  carries  with  it  or  impliea  a 
right  to  demand  or  receive  payment  of  it,  with- 
out the  genuine  indorsement  of  tbe  person  io 
whose  order  it  is  made  payable;"  and  if  a 
banker  accept  or  undertake  to  pay  a  check, 
"he  must  see  to  it  at  his  peril  that  he  pays  ac- 
cording to  the  terms  of  the  order,  and  to  the 
party  named  therein,  or  to  one  holding  it  under 
the  genuine  indorsement  of  such  payee.  .  .  . 
And  this  is  true  whether  tbe  defendant  exer- 
cised tbe  defn*ce  of  caution  which  bankers  or- 
dinarily do  in  such  cases  or  not.  Tbe  question 
is,  Was  the  check  paid  to  the  party  to  whom, 
by  its  terms,  it  was  made  payable? "  There- 
fore the  court  rightly  concluded,  as  a  question 
of  law  from  the  facts  found,  that  the  payment 
of  the  check  by  the  defendant  was  not  author- 
ized by  the  plaintiff,  and  that  it  could  not  right- 
fully be  charged  to  her  account. 

llie  fact  that  the  check  was  made  payable 
to  a  person  that  bad  no  existence  does  not  alter 
the  rights  of  tbe  plaintiff  as  against  tbe  Bank, 
for  she  supposed  that  Brown  was  n  real  person, 
and  intended  that  payment  should  be  made  to 
such  person.  The  doctrine  that  treats  a  check 
or  bill  made  payable  to  a  fictitious  person  as 
one  made  payable  to  bearer,  and  so  negotiable 
without  indorsement,  applies  only  where  it  ia 
so  drawn  with  the  knowledge  of  the  parties. 
TaUock  V.  Harris,  8  T.  R.  174,  180;  Vere  v. 
Lewis,  Id.  182;  Minet  v.  Gibson,  Id.  481;  5.  C. 
in  the  House  of  Lords  on  error,  Oibs^n  v.  Minet, 
t  H.  Bl.  569;  Goliis  v.  Enutt,  1  H.  Bl.  818; 
Gihson  V.  Hunter,  2  H.  Bl.  187. 

The  doctrine  that  a  bill  payable  to  a  ficti- 
tious person  or  order  is  ecjuivalent  to  one  pay- 
able to  bearer  had  its  ongin  in  these  cases, 
which  all  grew  out  of  bills  drawn  bjr  Levisay 
&  Co.,  bankrupts,  payable  to  a  fictitious  per- 
son or  order,  and  were  accepted  by  Gibson  A 
Co. ;  but  it  will  be  noticed  that  the  holding  in 
each  case  was  upon  the  express  ground  that 
the  acceptor  knew  at  tbe  time  of  his  acceptance 
that  the  bill  was  payable  to  a  fictitious  person; 
and  but  for  this  fact  the  fictitious  indorsement 
would  have  been  held  to  be  a  forgery — some 
of  tbe  judges  expressing  a  doubt  whether  it 
was  not  so,  although  its  character  was  known 
to  tbe  acceptor.    3  T.  R,  181. 

These  cases  will  be  found  reviewed  in  a  note 
to  Bennett  v.  Farnell,  1  Campb.  180.  It  was 
held  in  this  case  that  a  bill  made  payable  to  a 
fictitious  person  or  order  is  neither  payable  to 
the  order  of  the  drawer  or  bearer,  but  is  com- 
pletely void.  But  in  an  addendum  to  the  case 
at  page  180(J  of  the  report.  Lord  Ellenborouph 
observes  that  this  holding  must  be  taken  wiih 
this  qualification:  "Unless  it  can  be  shown 
that  the  circumstance  of  the  payee  being  a  fic- 
titious person  was  known  to  the  acceptor." 
The  rule  is  stated  with  this  qualification  io 
Byles  on  Bills,  78.  See  also,  to  the  same  effect, 
Forbes  v.  Espi/,  21  Ohio  St.  at  p.  483.  1  Ran- 
dolpb,  Com.  Paper,  g§  102,  164.  2  Parsons, 
Notes  and  Bills,  591  and  note  (a). 

Mr.  Daniels,  in  bis  work  on  Negotiable  In- 
struments, ^  139,  states  the  rule  to  be  general, 
but,  as  shown  by  Mr.  Randolph,  the  cases  do 
not  bear  out  the  text  1  Randolph,  Com.  Pa- 
per, 8  164,  note  J^, 

And  upon  principle  we  do  not  see  bow  the 
law  could  be  held  to  be  otherwise.  For  if  the 
fictitious  character  of  tbe  payee  is  unknown  to 
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the  drawer,  whoever  indorses  the  paper  in  that 
name  with  intent  to  defraud  perpetrates  a  for- 
gery and  the  indorsement  is  void,  a  general  in- 
tent to  defraud  being  sufiicient  to  constitute 
the  offense. 

The  case  of  Lane  v.  Krekle,  22  Iowa,  899,  Is 
not  in  point,  for  there  the  note  was  made  paya- 
ble to  a  fictitious  person  "or  bearer,"  and  passed 
by  delivery  without  indorsement.  The  case 
of  Phillips  V.  Im  Tlium,  114  Eng.  C.  L.  694, 
cited  by  the  learned  judge,  is  clearly  dis- 
tinguishable from  the  case  before  us.  There 
the  signature  of  the  drawer  as  well  as  the  in- 
dorsement was  a  forgery;  but  the  defendant, 
the  acceptor,  was  hela  liable  because  the  plain- 
tiff discounted  the  paper,  relying  in  good  faith 
upon  the  acceptance  of  the  defendant.  The 
case  was  finally  disposed  of  on  a  case  stated, 
reported  in  L.  R.  1  C.  P.  463.  The  ground  of 
the  decision  appears  from  the  following  obser- 
vations of  Keating, «/".,  p.  472:  "I  think,  upon 
the  facts  stated  in  this  special  verdict,  that  it 
was  not  competent  to  the  defendant  to  deny 
the  genuineness  of  this  bill.  He  knew  that  the 
plaintiffs  were  willing  to  advance  money  upon 
the  bill  only  upon  his  vouching  by  his  accept- 
ance the  authenticity  of  the  drawing.  His  ac- 
ceptance amounted  to  a  representation  to  the 
plaintiff  which  enabled  the  person  representing 
Plana  to  obtain  money  from  the  plaintiff  on 
the  bill."  The  decision  in  this  case  simply  fol- 
lowed a  well-recognized  principle  in  the  law  of 
notes  and  bills.  It  is  thus  stated  by  Mr.  Smith : 
"Though  the  drawer's  signature  be  forged,  the 
drawee,  if  he  accept  the  bill,  is  bound  to  pay 
it,  provided  it  be  in  the  hands  of  a  holder  bona 
fide  and  for  value,  for  the  drawer's  acceptance 
admits  thedrawer's  handwriting  to  be  genuine." 
Smith,  Mercantile  Law,  834. 

Kow  Mrs.  Armstrong  can  in  no  way  be  said 
to  have  affirm.ed  by  any  act  of  hers  that  the  in- 
dorsement upon  the  check  was  genuine,  for 
there  was  no  indorsement  on  it  when  it  left  her 
hands. 

The  case  of  Roaers  v.  Ware,  2  Neb.  29,  cited 
by  counsel  for  defendant  in  en*or,  doea  not 
suijport  his  contention.  The  case  of  Ort  v. 
Fowler,  81  Kan.  478,  was  rested  upon  a  num- 
ber of  grounds;  and,  in  so  far  as  it  may  have 
been  on  the  ground  that  a  note  made  payable 
to  a  fictitious  person  or  order  is  in  effect  paya- 
ble to  bearer,  irrespective  of  the  knowledge  of 
the  maker,  it  simply  follows  the  authority  of 
1  Daniel,  Neg.  Inst.  §  139,  which  we  have 
shown  is  not  borne  out  by  the  cases  relied  on. 

If  the  drawer  of  a  check  acting  in  good  faith 
makes  it  payable  to  a  certain  person  or  order, 
supposing  there  is  such  person,  when  in  fact 
there  is  none,  no  good  reason  can  be  perceived 


why  the  banker  should  be  excused  if  he  pay 
the  check  to  a  fraudulent  bolder  upon  any  less 
precautions  than  if  it  had  been  made  payable 
to  a  real  person;  in  other  words,  why  he  should 
not  be  required  to  use  the  same  precautions  in 
the  one  case  as  in  the  other,  that  is,  determine 
whether  the  indorsement  is  a  genuine  one  or 
not.  The  fact  that  the  payee  is  a  non -existing 
person  does  not  increase  the  liability  of  the 
bank  to  be  deceived  by  the  indorsement.  The 
fact  is  that  an  ordinarily  prudent  banker  would 
be  less  liable  to  be  deceived  into  a  mistaken 
payment  by  a  fictitious  indorsement  such  as 
this  was  than  by  a  simple  forgery.  The  deter- 
mination of  the  character  of  any  indorsement 
involves  the  ascertainment  of  two  things:  (1) 
the  identity  of  the  indorser,  and  (2)  the  genu- 
ineness of  his  signature;  and  no  careful  banker 
would  pay  upon  the  faith  of  the  genuineness 
of  any  name,  until  he  had  fully  satisfied  him- 
self both  as  to  the  identity  of  the  person  and 
the  genuineness  of  his  signature. 

Now  a  careful  banker  may  be  deceived  as 
to  the  signature  of  a  person  with  whose  identi- 
ty he  may  be  familiar;  but  he  is  less  liable  to 
be  deceived  when  both  the  signature  and  the 
person  whose  signature  it  purports  to  be  are 
unknown  to  him.  In  making  the  inquiry  re- 
quired in  such  case  to  warrant  him  in  acting, 
be  will  either  learn  that  there  is  no  such  per- 
son, or  that  no  credible  information  can  be  ob- 
tained as  to  his  existence,  which,  with  au  or- 
dinarily prudent  banker,  would  be  the  same  »ts 
actual  knowledge  that  there  is  no  such  person, 
and  he  would  withhold  payment,  as  he  would 
have  the  right  to  do  in  such  case.  But  still,  if 
he  should  be  deceived  as  to  the  existence  of  the 
person,  he  would,  nevertheless,  require  to  be 
satisfied  as  to  the  genuineness  of  the  signature. 
Of  this,  however,  he  could  not  be  through  his 
skill  in  such'  matters,  and  on  which  bankers 
ordinarily  rely,  for  he  would  be  without  any 
standard  of  comparison,  and  he  could  have  no 
knowledge  of  the  handwriting  of  the  supposed 
person,  for  there  is  no  such  person.  So  that 
if  he  acts  at  all  it  must  be  upon  the  confidence 
he  may  place  in  the  knowledge  of  some  other 
person,  and  if  be  choose  to  act  upon  this,  and 
make,  instead  of  withholding,  payment,  he 
acts  at  his  petil  and  must  sustain  whatever  loss 
may  ensue. 

It  is  a  saying  frequently  repeated  in  **The 
Doctor  and  Student,"  that  **he  who  loveth 
peril  shall  perish  in  it."  In  other  words,  where 
a  person  has  a  safe  way  and  abandons  it  for 
one  of  uncertainty,  he  can  blame  no  one  but 
himself  if  he  meets  with  misfortune. 

Judgment  of  the  Circuit  Court  reversed,  and 
that  of  the  Common  Pleas  affirmed. 
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MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


CITY  OF  BOSTON 

William  A.  SiSlMONS  et  ah 

(....Mass.....) 
aTerment  that 'a  series  of  con- 


nected actSff  resulting  in  damage  and  oonsti* 
tutiDfiT  a  tort,  was  done  by  several  in  pursuance 
of  a  conspiracy,  does  not  so  changre  the  nature  of 
the  action  that  it  cannot  be  maintained  against 
one  of  the  defendants  alone.  If  It  Is  shown  that 
the  acts  were  done  by  him  only. 


NOTB.— Owwpirocy  to  commit  tort,  |  concerted  action,  to  accomplish  some  unlawful 

A  conspiracy  may  be  described  in  general  terms    purpose.    Heaps  v.  Dunham,  95  111.  583. 
as  a  combination  of  two  or  more  persons,  by  some  '     The  essence  of  a  conspiracy,  so  far  as  it  Justifies 
6  L.  K.  A. 
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8.  Where  a  dtj  officer  eorrapUgr  agrees 

with  another  person  that  the  latter  ahall  buy 
certain  property,  aeleoted  by  a  board  of  which 
the  officer  is  a  member,  as  suitable  for  a  certain 
public  purpose,  and  that  the  officer  shall  use  his 
Influence  to  Induce  the  board  to  purchase  it  from 
the  other  at  an  advanced  price,  the  profits  to  be 
divided  between  them,  and  the  fraud  is  consum- 
mated by  means  of  the  information  ffiven  by  the 
officer,  and  his  Influence  with  the  board,  they  are 
alike  liable  to  the  city  for  the  injury  sustained. 

*  (January  2, 1880.) 

APPEAL  from  a  decision  of  the  Superior 
Court,  Suffolk  County,  sustaining  a  de- 
murrer to  the  declaration  m  an  action  of  tort. 
JkmuTrer  avemtUd, 

The  facts  are  slated  in  the  opinion. 

Mr,  Andrew  J.  Bailey,  for  plaintiff: 

It  is  a  genera]  rule  of  the  common  law  that 
a  man  &ba)l  have  a  remedy  for  every  injury. 

Bice  V.  CooUdgB,  121  Mass.  894. 

Simmons,  as  the  agent  to  purchase  for  the 
plaintiff,  was  bound  by  bis  contract  to  act  in 
good  faith,  and  give  his  principal  his  best  serv- 
ices, to  enable  it  to  purchase  the  land  at  the 
lowest  possible  price,  and,  for  failure  so  to  do 
is  liable  to  the  principal,  in  an  action  of  law, 
for  the  damage  sustained. 

Perry.  Tr.  §§  843.  847.  848;  Chitter  v.  Dem- 
tnon.  111  Mass.  474;  Bennett  w.  Preston,  17Ind. 
291;  Famsworth  v.  Eemmer,  1  Allen,  494; 
Walker  v.  Ospood,  98  Mass.  348;  Bice  v.  Wood, 
118  Mass.  183;  McMillan  v.  Arthur,  98  N.  Y. 
167;  Greenfield  Sav,  Bank  v.  Simons,  133  Mass, 
415, 

In  United  States  v.  State  Bank,  98  U.  8.  85 
(24  L.  ed.  648),  the  court  says:  "The  interfer- 
ence of  equity  is  not  necessary,  where  trust 
funds  are  misplaced.  The  cestui  que  trust  can 
follow  it  as  far  as  it  can  be  traced." 

The   defendant  Wilson  aided  and  abetted 


Simmons  to  commit  the  wrong  upon  the  City. 
He  thereby  became  a  joint  wrong-doer,  and  is 
jointly  liable  with  Simmons  to  the  plaintiff  in 
an  action  of  tort  in  the  nature  of  trespass  on 
the  case. 

Adams  v.  Paige,  7  Pick.  542-550. 

It  is  not  necessary,  to  maintaiu  an  action  on 
the  case,  that  there  should  be  any  moral  tur- 
pitude in  the  act  complained  of.  It  lies  when- 
ever a  damage  is  occasioned  by  a  wrong  done. 

Bird  V.  BandaU,  8  Burr.  1353;  3  Bl.  Com. 
122. 

Wherever  the  common  law  gives  a  right,  or 
prohibits  an  injury,  it  also  gives  a  remedy  by 
action;  and,  therefore,  wherever  a  new  injury 
is  done,  a  new  method  of  remedy  must  be  pur- 
sued. 

3  Bl.  Com.  123;  3Iillar  v.  Taylor,  4  Burr. 
2345:   Webb*s  Case,  8  Coke,  45  b. 

The  alleged  conspiracy  is  not  one  of  the  ele- 
ments of  the  cause  of  action  and  need  not  be 
proved  in  order  to  make  one  defendant  liable. 

Bice  V.  Coolidge,  121  Mass.  398;  SavUe  ▼. 
Boberts,  1  Ld.  Raym.  379;  KeOogg  v.  KimbaU, 
122  Mass.  163;  Skinner  ▼.  Gunton,  1  Saund.280. 
note;  Suffolk  Bank  v.  Lowell  Bank,  8  Allen, 
855:  SubleyY,  MoU,  1  Wils.  210;  Com.  Dig. 
Action  on  Case  for  thnspiracy,  e,  1. 

Kovelty  is  no  objection  to  a  special  action  on 
the  case. 

Wtnsmore  ▼.  Oreenbank,  WlUes,  577;  Emer^f 
v.  Eapgood,  7  Gray,  55.  See  also  Morgan  v. 
Elfard,  L.  R.  4  Ch.  Div.  852;  TyrreU  v.  Bank 
of  London,  10  H.  L.  Cas.  26. 

In  Kingman  v.  Pierce,  17  Mass.  247,  the 
court  says:  ''Instead  of  maintaining  a  bill  in 
equity  for  the  return  of  property  fraudulently 
obtained  of  an  ageot  or  trustee,  the  cestui  que 
trust  may  maintain  an  action  of  trover. 

See  also  Kitchen  v.  Bedford,  80  U.  S.  18 
Wall.  416(20  L.ed.  638). 


a  civil  action  for  damaf7es,l8  aconcertor  combina- 
tion to  defraud  or  to  cause  other  Injury  to  person  or 
property  of  the  person  lnjui*ed  or  defrauded.  Page 
v.  Parker,  i3  N.  H.  363;  WiffRrins  v.  Leonard,  9  Iowa, 
195:  Whitman  v.  Spencer,  2  R.  I.  124;  Walaham  v. 
Btainton,  U  L.  J.  N.  S.  Ch.  68;  Place  v.  Minster,  06 
N.  Y.  95. 

The  act  chargred  to  result  in  a  conspiracy  may.  In 
one  aspect  of  the  cose,  be  innocent;  in  Another  it 
may  be  fraudulent.  It  will  be  necessary  to  consid- 
er the  intent  with  which  the  act  was  done,  so  thit 
the  question  will  be  peculiarly  for  thp  consideration 
Of  the  Jury.    Place  v.  Minster,  supra^ 

Action  for  damages  for  ioint  tort 

In  an  action  aprainst  two  or  more,  on  the  case,  in 
the  nature  of  a  conspiracy.  If  the  tort  be  actionable 
whether  committed  by  one -or  more,  recovery  may 
be  had  atrainst  but  one;  but  if  the  tort  be  action- 
able only  when  committed  under  an  unlawful  con- 
spiracy of  two  or  more,  the  conspiracy  must  be 
established.  Collins  v.  Cronlu,  9  Cent.  Rep.  769, 117 
Pa.  35:  BundeU  v.  Kalbf  us,  125  Pa.  182. 

When  a  fraudulent  combination  is  established, 
tho  acts  and  declarations  of  any  one  of  the  parties 
thereto  may  be  proved  against  the  other.  Cuyler 
▼.  McCartney,  33  Barb.  172. 

As  soon  as  the  conspiracy  was  established  the  dec- 
larations became  part  of  of  the  res  aestas  under  well- 
aettled  rules  applicable  to  that  branch  of  the  case. 
Place  V.  Minster,  66  N.  Y.  106. 

Where  two  unite  in  a  common  undertaking  to  de» 
fraud,  the  admissions  of  one  are  competent  against 
both,  although  there  is  no  evidence  of  conspiracy. 
6L.R  A. 


Riehl  V.  Evansville  Foundry  Abbo.  104  Ind.  70,  I 
West.  Rep.  885,  ?iote. 

Where  defendants  are  In  the  position  of  quasi 
trustees,  who  have  been  guilty  of  a  fraudulent 
breach  of  their  trust,  the  right  of  action  is  ex  deHO" 
to,  and  the  tort  may  be  treated  as  several  or  Joint; 
and  the  trustees  have  no  right  of  contributJon  at 
between  themselves.  Ervln  v.  Oregon  R.  &  Nav. 
Co.  22  Blatchf .  194.  See  Wilkinson  v.  Parry,  4  Buss. 
272;  Franco  v.  Franco,  8  Yes.  Jr.  7S. 

Person  contrOmting  to  a  tort  respf/isfTA^  fyrtheen' 
tire  damage. 

One  who  contributes  to  a  tort  Is  responsible  for 
the  whole;  and  all  who  contribute,  whether  psrson- 
ally  present  or  absent  at  the  doing  of  the  act,  are 
each  liable  to  the  person  injured  for  the  ontire  dam- 
age. Fuller  V.  Chamberlain,  12  Met  603;  Beat  v. 
Finch,  11  N.  Y.  128;  Keegan  v.  Hayden,  14  R.L  ITS; 
Hill  V.  Ooodchild,  5  Burr.  2790:  Freeman  v.  Scur- 
lock,  27  Ala.  407;  Oark  v.  Bales,  lA  Ark.  468;  Lewla 
V.  Johns,  84  Oal.  629;  Tompkins  v.  Clay  8t  R.  Co. 
68  Cal.  163;  Brooks  v.  Ashburn,  9  Ga.  297;  Olsen  v. 
UpeabU  69  ILL  278;  Wallard  v.  Worthman,  84  UL 
446;  Whitney  v.  Turner,  2  111.  258;  Calder  v.  Smalley. 

66  Iowa,  219;  Louisville,  C.  &  L.  R.  Co.  v.  Case,  9 
Bush,  728;  Minneapolis  MiU  Co.  v.  Wheeler,  81  Minn. 
121;  Nagel  v.  Missouri  Pac.  B.  Co.  76  Mo.  663;  Mur- 
phy V.  Wilson,  44  Mo.  813;  Fairbanks  v.  Kerr,  70  Pa. 
86;  Barrett  v.  Thhrd  Ave.  R.  Co.  46  N.  Y.  628,  681; 
Bulkley  v.  Smith,  1  Duer,  704;  Gates  v.  Fleischer, 

67  Wis.  604;  0*Shea  v.  Kirker,  4  Bosw.  120:  Hill  ▼. 
GoodchUd,  6  Burr.  2790;  Brown  v.  Allen,  4  Bsp.  U8; 
Mitchell  V.  Mllbank,  6  T.  R.  190. 
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The  demiiirer  fs  special;  unless  it  caa  be 
costaioed  for  the  causes  specifically  assigoed, 
it  caDDot  avail. 

Parker  v.  Huntington,  2  Gray,  124. 

MeuTM,  Seth  J.  Thomas  aod  Aufl^iistas 
Rubs,  for  defendant  Wilson: 

A  civil  action  cannot  be  maintained  for  a 
conspiracy  merely. 

Livermore  v.  ner$cheH,  8  Pick.  88;  Morgan 
T.  BlisB,  2  Mass.  Ill;  Hayv>ard  v.  Draper^  8 
Allen,  652;  RandaU  ▼.  Hazelton,  12  AUen, 
417. 

If  the  acts  charged,  when  done  by  one  alone, 
«re  not  actionable,  they  are  not  made  actiona- 
ble by  being  done  by  several  in  pursuance  of  a 
conspiracy. 

nice  V.  Cholidge,  121  Mass.  808;  Wellington 
V.  Small,  8  Cush.  145;  Farker  v.  Huntington, 
H  Gray,  124;  Bowen  v.  Matheson,  14  Allen, 
499;  (yCallaghan  v.  Oronan,  121  Mass.  114; 
Carew  v.  Rutherford,  106  Mass.  10;  Bradley  v. 
Fuller,  118  Mass.  239;  Lamb  t.  Btone^  11  Pick. 
«27. 

DeTens*  /.»  delivered  the  opinion  of  .the 
court: 

The  averment  of  a  conspiracy  in  the  decla- 
ration does  not  ordinarily  change  the  nature  of 
the  action  nor  add  to  its  legal  force  or  effect. 
The  gist  of  the  action  is  not  the  conspiracy 
alleged,  but  the  tort  committed  against  the 
plaintiff,  and  the  damage  thereby  done  it 
wrongfully.  Where  damage  results  from  an 
act  which  if  done  by  one  alone  would  not 
afford  ground  of  action,  the  like  act  would  not 
be  rendered  actionable  because  done  by  sev- 
eral in  pursuance  of  a  conspiracy.  WelUmiton 
V.  Small,  3  Cush.  145;  Parker  v.  Huntington, 
2  Gray,  124;  Haywardv.  Draper,  8  Allen,  552; 


RandaU  v.  Hazelton,  12  Allen,  417;  Bowen  v. 
Matheeon,  14  Allen,  499. 

On  the  other  hand,  when  the  tort  committed 
and  the  damage  resulting  therefrom  proceed 
from  a  series  of  connected  acts,  the  averment 
that  they  were  done  by  several  in  pursuance 
of  a  conspiracy  does  not  so  change  the  nature 
of  the  action  that,  if  the  wrongful  acts  are 
shown  to  have  been  done  hy  one  only,  it  can- 
not be  maintained  against  him  alone,  and  the 
other  defendants  exonerated. 

As  it  would  be  necessary  in  the  case  at  bar, 
in  order  that  both  defendants  should  be  held 
responsible,  to  prove  a  combination  and  united 
action  on  their  part,  the  allegation  of  a  con- 
spiracy is  a  convenient  and  proper  mode  of 
alleging  such  combination  and  action.  For 
any  other  purpose  it  is  wholly  immaterial. 

The  declaration  to  which  the  defendants 
have  demurred,  and  the  allegations  which  we 
must  take  for  this  hearing  to  be  true,  omitting 
the  expletives  by  which  they  have  been  char- 
acterized, are  that  Simmons  was  a  member  of 
the  Water  Board  of  the  City  of  Boston,  which 
board  was  empowered  and  authorized  to  pur- 
chase for  the  City  land  for  the  purpose  of  con- 
structing a  reservoir;  that  he  knew  and  had  a 
share  in  determining  the  action  of  the  board 
in  making  such  purchase,  and  further  that 
Wilson  had  knowledge  of  the  position,  knowl- 
edge and  authority  of  Simmons;  that  together, 
taking  advantage  of  this,  and  intending  to  de- 
fraud the  plaintiff,  it  was  agrewi  corruptly 
between  them  that  Simmons  would  inform 
Wilson  of  the  doings  of  the  board  in  the  se- 
lection of  the  laud,  and  of  the  price  which  they 
should  consider  suitable  for  the  site  for  said 
reservoir;  that  they  further  agreed  that 
Wilson  should  become  the  purchaser  of  this 


No  coniribulion  ftelwcen,  wrnna-doers. 

Amonff  tortfeasors,  who  are  knowingly  such, 
there  can  be  no  contributloQ.  The  Hudson,  15  Fed. 
Rep.  1G7:  Wchle  v.  navlland,  42  How.  Pr.  410;  Mer- 
ry weather  v.  Nixan,8T.  R.  188;  Atty-Gen.  v.  Wil- 
flon,  CraiflT  &  Ph.  28;  Feck  v.  EUls,  2  Johns.  Ch.  131; 
Berry  v.  Fletcher,  1  Dill.  67;  Gudgtir  v.  Western  N. 
€.  R.  Co.  (N.  a)  21  Fed.  Rep.  81;  Brown  v.  Lent,  20 
Vt.  820;  Bird  v.  Lynn,  10  B.  Mon.  422;  Woodbridge 
▼.  Conner.  48  Me.  853;  Sikes  v.  Johnson,  16  Mass.  889; 
Brown  v.  Perkins,  1  Allen,  80;  Andrews  v.  Murray, 
Z3  Barb.  856:  Bath  v.  Metcalf,  145  Mass.  274;  McMan- 
Dus  V.  Lee.  43  Mo.  206;  Elder  v.  Frevert,  18  Nov,  446; 
Bell  v.  Miller,  5  Ohio,  250;  Whitaker  v.  English,  1 
Bay,  15;  Chanet  v.  Parker,  1  Mill,  Conut.  Rep.  (S.  CD 
£33:  Shepherd  v.  McQuUkin,  2  W.  Va.  90. 

One  who  has  paid  the  whole  cannot  compel  con- 
tribution from  the  others.  Acheson  v.  Miller,  2 
Ohio  St.  203;  Moore  y.  Appleton,  26  Ala.  633;  Hunt 
V.  Lane,  9  Ind.  248;  Bailey  v.  Bussing,  28  Conn.  456; 
Dupuy  ▼.  Johnson,  1  Bibb,  562:  Wilford  ▼.  Grant, 
Kirby,  114;  Peck  v.' Ellis,  2  Johns.  Ch.  131;  Atty-Gen. 
V.  Wilson,  Craig  &  Ph.  1;  Pearson  v.  Skelton,  1 
Mees.  &  W.  504;  Thweatt  y.  Jones,  1  Rand.  828.  See 
note  to  Smith  v.  Ayrault,  1  L.  R.  A.  813. 

The  rule  is  confined  to  c&ses  where  plalntilT  must 
be  presumed  to  know  that  he  was  doing  an  unlaw- 
ful act.  Armstrong  y.  Clarion  Co.  66  Pa.  220, 6  Am. 
Bep.869. 

»  It  Is  founded  on  public  policy,  and  is  Intended  to 
-check  the  disposition  to  combine  in  committing 
wrongs,  by  declaring  that  each  wrong-doer  is  liable 
to  bear  the  whole  loss  or  damage.  Pienon  y. 
Thompson,  1  Edw.  Ch.21B 
«  L.  R.  A. 


No  right  of  contribution  exists  where  the  demand 
sought  to  be  enforced  is  ex  delict*},  Boyd  v.  Gill, 
(N.  Y.)  19  Fed.  Rep.  146;  The  Hudson  (N.  Y.)  15  Fed. 
Rep.  167:  Andrews  y.  Murray,  83  Barb.  856;  Wehle 
y.  Harland,  42  How.  Pr.  410;  Thorp  v.  Amos,  1 
Sandf.  Ch.  84,  2  Leg.  Obs.  180:  Miller  y.  Fenton,  U 
Paige,  18:  Murray  v.  Fox,  89  Hun,  112. 

The  rule  in  respect  to  wrong-doers  Is  the  same  in 
equity  as  at  law.  Piorson  y.  McCurdy,  61  How.  Pr. 
187. 

Neither  can  maintain  a  suit  against  the  other  to 
enforce  contribution  for  what  he  has  been  required 
to  pay,  or  to  establish  any  other  like  equity.  Herr 
V.  Barber,  2  Mackey  (D.  C.)  545;  Miller  v.  Fenton,  U 
Paige,  18;  Campbell  y.  Phelps,  IPick.  62,  65:  Vose 
y.  Grant,  15  Mass.  &^  521;  Peck  y.  Ellis,  2  Johns. 
Ch.  131;  Moore  v»  Appleton,  26  Ala.  683:  Minnis  v. 
Johnson,  1  Buy.  (Ky.)  171:  Acheson  v.  Miller,  18 
Ohio,  1;  Rhea  v.  White,  8  Head,  121;  Anderson  v. 
Saylors,  Id.  651;  Merryweather  y.  Nlxan,  8  T.  R.  186; 
Mitchell  y.  Cockburne,  2  H.  Bl.  379;  Peacock  y. 
Terry,  9  Ga.  137;  Mills  y.  Western  Bank,  10  Cush.  22. 

The  doctrine  that  defendants  standing  in  aouiili 
jure  are  bound  to  contribute  does  not  apply.  Dent 
y.  King,  1  Ga.  258,  44  Am.  I>ec.  640;  Thweatt  v. 
Jones,  1  Rand.  828. 

Where  the  managers  of  the  bank  wero  wantonly 
and  willfully  guilty  of  an  Illegal  and  frauuulent 
act,  the  doctrine  of  oontribution  cannot  be  in- 
yoked.  Wilkinson  y.  Dodd,  2  Cent.  Rep.  252, 40  N. 
J.  Eq.  188.  See  Moore  y.  Appleton,  26  Abi.  683; 
Pom.  Bq.  Jur.  f  1061;  Heath  y.  Brie  B.  Go.  8  Blatohf. 
847,  411. 
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lot;  that  It  should  afterwards  be  purchased  by 
the  board  at  aD  advanced  price,  and  that  the 
profits  should  be  divided  between  themselves. 
The  deckration  further  avers  that,  in  pursu- 
ance of  this  agreement,  Bimmons  did  impart 
to  Wilson  that  the  board  had  considered  a  par- 
ticular lot  suitable  for  a  reservoir;  that  it  was 
then  bought  by  Wilson;  that  thereafter  the 
board,  influenced  by  Simmons,  did  purchase 
this  land  for  the  CSty  at  an  advanced  price 
from  Wilson,  and  that  Wilson  and  Simmons 
divided  the  profits  of  the  transaction.  If  this 
whole  transaction  as  described  by  the  declara- 
tton  bad  been  conducted  by  Simmons  alone, 
without  aid  from  or  intervention  of  Wilson,  if 
knowing  the  determination  of  the  board  that 
the  lot  in  question  was  suitable  for  the  purpose, 
he  had  himself  purchased  it,  and  then,  availing 
himself  of  his  influence  with  the  board,  had 
Induced  it  to  purchase  the  lot  from  Lira  at  an 
advanced  price,  he  certainly  would  ha%e  been 
liable  to  the  City  for  the  injury  occasioned  by 
this  abuse  of  bis  tnist.  He  was  one  of  the 
officials  of  the  City,  acting  on  its  behalf,  bound 
to  act  in  good  faith,  to  make  a  proper  selection 
of  the  lot  for  a  reservoir  and  to  have  it  pur- 
chased at  the  most  reasonable  price.  Hice  v. 
Wood,  113  Mass.  133;  Wafker  v.  Osfjood,  98 
Mass.  848;  Gutter  y.  Demmon,  111  Mass.  474. 

To  purchase  the  lot  of  land  himself,  which 
he  knew  the  board,  of  which  he  was  a  member, 
had  considered  suitable,  with  a  view  to  com- 
pel it  to  pay  an  advanced  price  therefor,  and 
thereafter  to  avail  himself  of  his  influence  with 
the  board  to  have  this  advanced  price  actually 
paid  and  thus  to  obtain  a  profit,  would  be  a 
violation  of  the  duty  he  owed  to  the  City  and 
a  wrone  done  to  the  City  for  which  it  should 
be  entitled  to  a  remedy.  The  fact  that  he 
acted  according  to  the  averments  of  the  declar- 
ation in  connection  with  another  party,  pre- 
sumably that  his  relaiion  to  the  purchase 
mit;bt  not  appear  and  his  influence  be  thus  de- 
stroyed, does  not  diminish  his  own  responsi- 
bility; while  thfc  other,  who  participated  in 
the  scheme,  and  who  has  knowingly  aided  and 
abetted  in  the  transaction  and  shared  its  proflts 
in  pursuance  of  their  agreement  so  to  do,  be- 
comes a  wrong-doer  with  him.  Adams  v. 
Paige,  7  Pick.  542,  550;  Emery  v.  Hapgood, 
7  Gray,  55,  58;  United  States  v»  State  Bank, 
98  U.  S.  35  (24  L.  ed.  648). 

It  is  said,  on  behalf  of  Wilson,  that  nothing 
had  been  done  towards  the  purchase  of  the 
lot  when  Simmons  imparted  to  him  the  in- 
formation; that  the  allegation  that  the  board 
had  considered  the  lot  in  question  as  suitable 
for  the  reservoir  is  not  an  allegation  that  any- 
thingwas  actually  done  towards  its  purchase; 
that  Wilson  might  have  obtained  information 
elsewhere  that  the  board  were  talking  of  buy- 
ing the  lot;  that  this  conversation  gave  them  no 
right  in  it;  that  the  owner  could  still  properly 
sell  to  whom  he  pleased,  and  that  Wilson  had 
the  same  right  to  purchase  that  anyone  has 
who  buys  in  anticipation  of  future  uses  for  an 
estate  which  will  make  it  more  valuable. 

While  it  is  true  that  one  may  avail  himself 
of  his  own  judgment  or  of  information  prop- 
erly obtained  to  purchase  land  in  anticipation 
of  its  rise  in  value,  it  is  quite  a  different  ques- 
tion whether  one  who  knows  another  to  be 
acting  for  a  principal  who  desires  to  purchase 
6  L.  R.  A. 


a  piece  of  land  may,  on  receiving  informatioI^ 
of  this  from  the  agent,  purchase  the  land  him- 
self upon  an  arrangement  with  the  agent  that 
he  will  use  his  efforts  to  induce  the  principal 
to  complete  the  purchase  at  sm  advanced  price 
and  then  divide  the  profit  with  him.  The 
abuse  of  trust  of  which  the  agent  is  guilty 
with  his  knowledge  and  co-operation  is  a. 
wrong  for  which  both  are  liable,  as  the  injury 
to  the  principal  is  the  result  of  their  combined 
action. 

Where  an  agent  purchased  property  for  his 
principal  and  falsely  represented  that  he  had 
paid  for  it  a  larger  sum  than  he  had  actually 
paid,  it  has  been  held  that  he  would  be  liable 
for  such  overplus.  There  is  no  reason  why 
one  who  has  intentionally  co-operated  witb 
him,  and  has  enabled  him  to  commit  the  fraud, 
should  not  be  equally  so.  McMillan  v,  Arthur^ 
98  N.  Y.  167. 

The  owner  or  cestui  que  trust  may  pursue 
the  trust  funds  into  whose  hands  they  may 
have  passed,  so  long  as  they  can  be  traced  and 
knowledge  of  their  character  brought  home  to 
the  possessor.  Not  less  should  the  principal, 
who  has  been  wronged  by  the  misconduct  of 
its  own  official,  be  allowed  to  pursue,  not 
merely  him,  but  those  who  have  actively  co- 
operated in  his  breach  of  duty  and  accepted 
their  share  of  the  profits  of  the  transaction. 

It  is  not  important  that  the  board,  when,  aft 
it  is  alleged,  Simmons  informed  Wilson  that  it 
had  determined  that  the  lot  was  a  suitable  one 
for  the  reservoir,  does  not  appear  to  have 
then  finally  decided  to  take  it,  or  that  Simmons 
alone  could  not  have  compelled  them  to  take 
it.  He  had  no  right  to  confide  to  another  the 
result  of  the  deliberations  of  the  board  so  far 
as  they  had  progressed.  If  he  did  so,  and  if, 
with  full  knowledge  on  the  part  of  both,  the 
two  entered  into  an  agreement  that  Wilsoa 
should  then  purchase  and  hold  the  land  for  ai» 
advanced  price,  to  be  divided  between  them  if 
the  operation  should  prove  successful,  while 
Simmons  should  use  his  influence  with  the 
board  of  which  he  was  a  member  to  have  it 
purchased  at  the  advanced  price,  an  agreement 
was  made  to  commit  a  fraud  upon  the  City. 
If  the  allegations  made  shall  be  proved,  and  if 
the  fraud  shall  have  been  consummated  b/ 
means  of  the  information  imparted  by  Sim- 
mons,  the  purchase  made  by  Wilson  and  the 
influence  of  Simmons  with  the  board,  which 
were  all  parts  of  the  same  plan,  the  defendants 
are  alike  liable  for  the  injury  which  the  City 
has  sustained. 

Demurrer  overruled. 


Libbie  LEONARD 

r. 
James  LEONARD. 

(....Mass.....) 

I.  sentence  to  imprisonment  In  the  stats 
prison  ot  a  f oi*eifl:u  state  is  not  a  srrouud  of  di- 
vorce within  the  Statute  providinir  that  a  dlvoros 
may  be  decreed  when  either  party  has  been  f 
tenced  to  confinement  in  '*  the  State  prison.** 

(February  86, 1800.) 
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Commonwealth  of  Pennstlyaiiia  v.  Millbb. 
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OK  report  from  the  Superior  Court  for  Suffolk 
County  of  a  suit  for  divorce  in  ^hicb  an 
order  bad  been  entered  dismissing  the  libel. 
Libel  dismissed. 

At  the  hearing  In  the  court  below  the  court 
ruled  that  the  libel  should  be  dismissed,  and 
then,  at  the  request  of  libelant,  reported  the 
case  for  the  determination  of  this  court;  if  the 
ruling?  waa  right  the  order  to  stand,  otherwise 
such  order  to  be  made  as  law  and  Justice  might 
require. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs,  Baker  &  Carry  for  libelant 

No  appearance  for  libelee. 

C.  Allen,  /.,  delivered  the  opinion  of  the 
court: 

The  libelant  seeks  a  divorce  from  her  hus- 
band on  the  ground  that  he  has  been  sentenced 
to  imprisonment  at  hard  labor  in  the  state 
prison  at  Waupun,  Wisconsin,  for  a  term  of 
seven  years  and  six  months;  and  the  question 
presented  to  us  is,  whether  such  a  sentence 
passed  in  another  State  is  a  good  cause  of  di- 
vorce here. 

Pub.  Stat.,  chap.  146,  §  1,  provides  that  a  di- 
vorce may  be  decreed  **  when  either  party  has 
been  sentenced  to  confinement  at  hard  labor  for 
life  or  for  five  veara  or  more  in  the  state  prison, 
or  in  a  jail  or  house  of  correction." 


The  first  Statute  in  this  Commonwealth 
making  a  sentence  to  imprisonment  a  cause  of 
divorce,  wais  Rev.  Stat.,  chap.  76,  §  5,  where  the 
language  is  substantially  similar  to  that  quoted 
above,  except  that  the  term  prescribed  is  sevei> 
years  or  more.  Desertion  was  not  made  a 
cause  of  divorce  till  afterwards,  by  Stat.  1838, 
chap.  126;  and  it  is  therefore  apparent  that  the 
sentence  to  imprisonment  was  not  deemed 
merely  to  be  substantially  equivalent  to  a  de- 
sertion. It  imported  an  offense,  the  nature  of 
which  was  known  to  the  Legislature.  Impris- 
onment elsewhere  might  be  for  a  cause  punish- 
able here  for  a  less  term,  or  possibly  not  pun- 
ishable at  all. 

The  term  "the  state  "prison,"  when  used 
without  futther  description  in  the  Revised 
Statutes,  as  well  as  in  the  more  recent  legisla- 
tion, means  the  state  prison  of  this  Common- 
wealth. No  instance  to  the  contrary  has  been 
cited  to  us,  and  we  do  not  now  recall  any.  If 
a  state  prison  elsewhere  was  intended,  it  would 
be  natural  to  say  so  in  distinct  language,  as  in 
Rev.  Stat.,  chap.  144,  ^84.  A  sentence  to  im- 
prisonment elsewhere  is  not  included  as  a  cause- 
of  divorce,  within  the  meaning  of  Pub.  Slat.,, 
chap.  146,  §  1.  Martin  v.  Martin,  47  N. 
H.53. 

Libel  dismissed. 


PENNSYLVANIA.  SUPREME  COURT. 


co:mmonwe.\ltii  of  pennsylva- 

NIA,  for  Use  of  ALLEGHENY  COUN- 
TY et  al., 

V. 

Jeremiah  MILLER,  Appt, 
(....Pa.....) 

FurnlshinjB^  oleomargarine  to  patrons  of 
a  restaurant  as  part  of  a  meal  ordered 
by  tueiu,  although  thuy  do  not  eat  it,  but  carry  it 

I  away  with  them,  ia  a  sale  thereof  subjecting  the 


proprietor  to  a  penalty  under  the  Act  of  May  ZU 
1885. 

(Paxson,  Ch.  J.,  dlssentsO 

(January  6, 1800.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas,  No.  1,  of  Al- 
legheny County  in-favor  of  plaintiffs  upon  ap- 
peal from  the  judgment  of  a  justice  of  the  peace 
m  an  action  brought  to  recover  the  penalty 
provided  in  the  Oleomargarine  Act  of  May  21, 
1885,  §  3.    Affirmed, 


Note.— Police  power  of  Sfatet:  prohibUUm  of  sale  of 
oUomargarine. 

It  is  ,the  settled  doctrine  of  this  court  that,  as 
government  ia  organized  for  the  purpose,  among 
others,  of  preserving  the  public  health  and  the 
public  morals,  it  cannot  devest  itself  of  the  power 
to  provide  for  those  objects;  and  the  Fourteenth 
Amendment  was  not  designed  to  Interfere  wirii  the 
exercise  of  that  power  by  the  States.  Mugler  v. 
Kansas.  123  U.  S.  663  (31  L.  ed.  211) ;  Butchers  Union 
S.  H.  ft  L.  8.  L.  Co.  V.  Crescent  City  L.  8.  L.  &  8.  H. 
Co.  m  U.  8.  746,  751  /28  L.  ed.  586,  687) ;  Barbier  v. 
Connolly,  113  U.  8.  27  /28  L.  ed.  883);  Tick  Wo  v. 
Hopkins,  118  U.  8. 856  (30  L.  ed.  220). 

By  Acts  of  the  General  Assembly  of  Pennsylva- 
nia, one  approved  May  22,  1878,  and  entitled  '*  An 
Act  to  Prevent  Deception  in  the  8ale  of  Butter  and 
Cheese,*^  and  the  other  approved  May  24. 1<<83,  and 
entitled  *' An  Act  for  the  Protection  of  Daiiymen, 
and  to  Prevent  Deception  in  8ales  of  Butter  and 
Cheese,"  provision  was  made  for  stamping,  brand- 
ing or  marking,  in  a  prescribed  mode,  manufac- 
tured articles  or  substances  in  semblance  or  imita- 
tion of  butter  or  cheese,  not  the  legitimate  product 
of  the  dairy,  and  not  made  exclusively  of  milk  or 
cream,  but  into  which  oil,  lard  or  fat  not  produced 
6  L.  R.  A. 
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from  milk  or  cream,  entered  as  a  component  part,, 
or  into  whicb  melted  butter  or  any  oil  thereof  had 
been  Introduced  to  take  the  place  of  cream.  Pa. 
Laws  1878,  p.  87;  1883,  p.  48. 

But  this  legislation, we  presume,  failed  to  accom- 
plish the  objects  intended  by  the  Legislature :  fort 
by  a  subsequent  Act,  approved  May  21,  1885,  and 
which  took  effect  July  1, 1885,  entitled  **  An  Act  for 
the  Protection  of  the  Public  Health  and  to  Prevent 
Adulteration  of  Dairy  Products  and  Fraud  in  the 
Sale  thereof,"  It  was  provided,  among  other  things, 
as  follows: 

"8eo.  L  That  no  person,  firm  or  corporate  bo<1y 
shall  manufacture  out  of  any  oleaginous  substance 
or  any  compound  of  the  same,  other  than  that  pro- 
duced from  unadulterated  milk,  or  of  cream  from 
the  same,  any  article  designed  to  take  the  place  of 
butter  or  cheese  produced  from  pure  unadulterated 
milk  or  cream  ftrom  the  same,  or  of  any  imitation 
or  adulterated  butter  or  cheese,  nor  shall  sell  or 
offer  for  sale,  or  hare  in  his,  her  or  their  possession, 
with  intent  to  sell  the  same,  aa  an  article  of  food. 

^  8cc.  2.  Every  sale  of  such  article  or  substance,, 
which  is  prohibited  by  the  first  section  of  this  Act, 
made  after  this  Act  shall  take  effect,  is  hereby  de- 
clared to  be  unlawful  and  void,  and  no  action  shali 
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A  case  stated  was  agreed  upon  for  the  decis- 
ion of  the  court  below  as  follows: 

"The  defendant  is  the  owner  andproprietor 
of  a  restaurant  and  eating  bouse  ai  No.  123 
Fifth  Avenue,  Pittsburgh,  Allegheny  County. 
P&.j  and  personally  conducts  and  manages  said 
business,  which  consists  of  furnishing  meals 
to  transient  and  regular  patrons,  who  pay  for 
the  same  daily  and  upon  the  completion  of 

^&ch  ITlfiflil 

"  On  the  81st  of  January,  1889,  William  Mc- 
Kay and  George  Spence  called  at  said  reslau- 
lant  and  asked  for  a  meal,  which  was  at  once 
furnished  them  by  the  waiters  and  employes  of 
the  defendant  in  the  usual  manner.  Among 
other  articles  of  food  furnished  them  said  de- 
fendant by  his  employes  set  before  them  as  a 
part  of  their  meal  what  appeared  to  be  butter, 
hut  which  in  fact  was  an  article  known  as 
oleomargarine,  and  manufactured  out  of  an 
oleaginous  substance  or  a  compound  of  the 
same  other  than  that  produced  from  unadul- 
terated milk  or  cream  from  the  same,  and 
designed  to  take  the  place  of  butter  produced 
from  unadulterated  milk  or  cream  from  the 
aame. 

*'  The  article  so  furnished  to  said  McRay  and 
Spence  as  a  part  of  their  respective  meals  was 
so  furnished  as  an  article  of  food  and  as  an 
imitation  of*  butter,  and  designed  to  take  the 
place  of  butter,  and  was  the  same  article  the 
manufacture  and  sale  of  which  is  prohibited  by 
section  1  of  *  An  Act  for  the  Protection  of  the 
Public  Health  and  to  Prevent  the  Adulteration 
of  Dairy  Products  and  Fraud  in  the  Sale 
Thereof/  approved  May  21,  1885,  Pub.  Laws, 
22,  2tt. 

"Upon  finishing  their  meals  said  William  Mc- 
Ray and  George  JSpence  paid  defendant  the  sum 
of  is  fty  cents  each  for  said  meals,  includin;]^  said 
small  dish  of  oleomargarine,  but  they  did  not 
eat  said  oleomargarine,  carrying  the  same  away 
with  them. 

"This  suit  was  brought  by  A.  L.  Best  to  re- 
cover the  penalty  of  $100  prescribed  hj  section 
8  of  said  Act.  If  the  court  be  of  opinion  that 
upon  the  facts  above  stated  the  defendant  has 
forfeited  the  penalty  of  $100  prescribed  by  the 


third  section  of  said  Act,  then  judgment  to  be 
entered  for  the  plaintiff  for  the  sum  of  $100, 
but  if  not  the  judgment  to  be  entered  for  the 
defendant.  The  costs  to  follow  the  judgment 
and  either  party  reserving  the  right  to  sue  out 
a  writ  of  error  therein." 

On  July  18,  1889,  judgment  was  entered 
against  the  appellant  and  from  that  judgment 
this  appeal  is  taken. 

Mr,  John  S.  Ferfi^son,  for  appellant: 

The  putting  of  oleomargarine  on  a  restau- 
rant table  as  a  part  of  a  meal  is  not  a  sale  of 
the  oleomargarine.  The  guest  ma^  eat  it  or 
let  it  alone,  and  if  he  does  not  cat  it,  it  is  not  his 
to  take  away.  He  therefore  does  not  acquire 
by  paying  for  the  meal  an  absolute  or  entire 
title  to  it. 

A  sale  is  the  transfer  of  the  enthre  title  to 
property  for  an  agreed  price. 

Story,  Sales,  §  1;  Creveling  v.  Wood,  95  Pa. 
152. 

To  constitute  a  sale  of  personal  propertv, 
especially  under  a  penal  statute,  there  must  be 
a  transfer  of  title  for  a  certain  consideration. 

Oarbracht  v.  Com.  90  Pa.  449. 

Messrs,  William  YoBt  and  John  Reb* 
.,  Jr.,  for  appellees. 


Clark,  «/*.,  delivered  the  opinion  of  the 
court: 

The  defendant  is  the  proprietor  of  a  rostau- 
rant  in  the  Cit^  of  Pittsburgh;  his  business  con- 
sists, in  part,  in  furnishing  meals  to  transient 
and  regular  patrons,  who  pay  for  the  same 
daily  or  by  the  meal,  according  to  the  ordinary 
usige  in  that  business.  From  the  facts  set 
forth  in  the  case  stated,  it  appears  that  on  the 
31st  of  January,  1889,  William  McRay  and 
George  Spence  called  at  this  restaurant  and  or- 
dered meals,  which  were  served  to  them  in  the 
usual  manner.  Anion g:  other  food  furnished  by 
the  defendant  on  this  occasion  was  a  smnJl 
quantity  of  what  appeared  to  be  butter,  but 
which,  in  fact,  was  oleomargarine,  an  article  of 
manufacture  and  sale  of  which  is  prohibited  bv 
the  Act  of  May  21, 1885,  entitled  "  An  Act  foV 
the  Protcclion  of  the  Public  Health,  and  to  Pre- 
vent Adulteration  of  Dairy  Products  and  Fraud 


be  maintained  in  any  of  the  courts  of  this  State  to 
recover  upon  any  contract  for  tbe  sale  of  any  arti- 
cle or  substance. 

**  Sec.  8.  Every  person,  company,  firm  or  corpo- 
rate body  who  shall  manufacture,  sell  or  offer  or 
expose  for  sale,  or  have  in  his,  her  or  their  posses- 
Bion  with  intent  to  sell,  any  substance,  the  man- 
ufacture and  sale  of  which  is  prohibited  by  the  ilrst 
flection  of  this  Act,  shall  for  every  such  offense  for- 
feit and  pay  tbe  sum  of  $100,  which  shall  bo  recov- 
erable with  costs  by  any  person  suintr  in  the  name 
of  the  Ciommonwealth  as  debts  of  like  amounts  are 
by  law  recoverable ;  one  half  of  which  sum,  when 
fio  recovered,  shall  be  paid  to  the  proper  county 
treasurer  for  the  use  of  the  county  in  which  suit  is 
brougrht,  and  the  other  half  to  the  person  or  per^ 
flons  at  whose  instance  such  a  suit  shall  or  may  be 
•commenced  and  prosecuted  to  recovery. 

**  Sec.  4.  Every  person  who  violates  the  provisions 
of  the  first  section  of  this  Act  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  punished  by  a  fine  of  not  less  than  $100,  nor 
more  than  $:>00,  or  by  imprisonment  in  the  county 
jail  for  not  less  than  ten  nor  mnre  than  thirty  days, 
or  both  such  fine  and  imprisonment  for  the  first 
offense,  and  imprisonment  for  one  year  for  every 
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subsequent  offense."  Powell  v.  Pennsylvania,  127 
(J.  S.  078  (32  L.  ed.  253).  * 

ThlB  Statute  is  not  repugnant  to  the  clause  of  the 
Fourteenth  Amendment  furbiddinir  the  defilal  by 
tbe  State  to  any  person  of  the  equal  protection  of 
the  laws,  nor  as  depriving  any  person  of  his  prop* 
erty  without  just  compensation,  and  is  valid. 
Ibid.  Followed  in  Walker  v.  Pennsylvania,  127  U. 
S.  080  (32  L.  ed.  2G1). 

The  Act  is  to  be  sustained  as  a  valid  exercise  of 
the  police  power  of  the  State.  Powell  v.  Pennsyl- 
vania, gapra;  Thorpe  v.  Rutland  &  B.  K,  Co,  27  Vt. 
140;  Cora.  v.  Al»rer,  7  Cush.  85;  New  York  City  v. 
Mlln,  88  U.  8. 11  PeU  102  (9  L.  ed.  648) ;  License  Cawjs, 
46  U.  S.  6  How.  504  (12  L.  ed.  256) ;  Munn  v.  Illinois, 
94  U.  S.  125  (24  L.  ed.  84).  See  State  v.  MarehaU,  1  L. 
K.  A.  51,  note,  6  New  Eng.  Rep.  914,  64  N.  H.  549. 

A  complaint  under  Mass.  Stat.  1886,  chap.  817« 
6  1,  for  selling  imitation  butter  at  retail  without 
a  label,  need  not  allege  whether  it  was  done  by  the 
person  or  his  agent.  Com.  v.  Gray  (Mass.)  23  N.  £. 
Rep.  47. 

The  fact  that  a  failure  to  attach  a  label  to  imita- 
tion butter  on  sale  of  it  was  the  result  of  inadver- 
tence and  unintentional  is  no  defense  to  a  prosecu- 
tion under  Mass.  StaU  1880,  chap.  817.  •  L 
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in  tbe  Salo  Thereof"  (Pub.  Laws,  22).  It  is 
admitted  that  this  oleomarfl^arine  was  f  uroisbed 
for  food  as  an  imitation  of  butter,  and  that  it 
was  designed  to  take  tbe  place  of  butter  in  tbe 
meals  thus  served.  McKay  and  Spence,  bay- 
ing partaken  of  tbe  food  served  to  them,  paid 
each  fiftv  cents  for  their  meals,  '*  including 
said  small  dish  of  oleomargarine/'  which,  how- 
ever, for  some  reason  they  did  not  eat.  but  car- 
ried the  same  away,  presumably  for  examiDa- 
tion.  This  suit  was  brought  to  recover  the 
penalty,  provided  in  the  third  section  of  tbe 
Act,  for  tbe  manufacture  or  sale  of  tbe  pro- 
hibited article;  and  tbe  single  question  for  our 
determination  is,  whether  or  not,  under  the 
facts  stated,  there  was  a  sale  of  tbe  oleomarga- 
rine within  the  meaning  of  the  Act  referred  to. 

Tbe  purpose  of  tbe  Act  is  expressed  in 
tbe  title.  It  is  to  prevent  adulteration  of 
dairy  products,  and  ^fraud  in  the  sale  there- 
of, and  to  protect  the  public  health.  It  is  plain 
that  the  exact  legislative  intent  was  to  prevent 
the  sale,  and  thereby  prevent  the  use  of  these 
adulterations  and  admixtures,  as  articles  of 
food.  It  was  the  use,  as  food,  and  the  frauds 
perpetrated  upon  tbe  public  in  the  sale,  which 
was  the  mischief  to  be  remedied,  and  tbe  Stat- 
ute, of  course,  must  be  construed  with  refer- 
ence to  the  old  law,  the  mischief  and  the  rem- 
edy. That  the  food  furnished  to  McRay  and 
Spencc,  or  so  much  of  it  as  they  saw  fit  to  ap- 
propriate, was  sold  to  them,  cannot  be  reason- 
ably qucsiioned;  when  it  was  set  before  them, 
it  was  theirs  to  all  intents  and  purposes,  to  eat 
all,  or  a  part,  as  they  chose,  subject  only  to  the 
restaurateur's  right  to  receive  the  price,  which 
it  is  admitted  was  promptly  paid.  They  mi^ht 
not  eat  all  of  the  article  set  before  them,  but 
they  had  an  undoubted  right  to  do  so;  and  even 
assuming  that  the  meal  is  the  portion  of  food 
taken,  in  the  sense  stated,  the  transaction  must 
be  regarded  as  a  sale  wholly  within  the  pur- 
port and  meaning  of  the  Statute.  It  is  certain 
that  the  oleomargarine  composed  a  part  of  the 
meal,  the  price  of  which  was  paid,  and  was 
embraced  in  the  transaction  as  an  integral. part 
thereof. 

If  an  unlicensed  keeper  of  a  restaurant  may 
set  before  his  guests  a  bottle  of  wine  or  other 
intoxicating  liquor,  charging  a  regular  price 
for  the  same,  with  other  ai tides  of  food  fur- 
Di.<ihed,  with  liberty  to  take  much  or  little  of  the 
\iquoT  as  the  guest  may  choose,  or,  failing  to 
dnnk  it  with  his  meal,  permit  him  to  take  it 
away  with  him,  (hen  the  Liquor  Laws  of  the 
Commonwealth  are  of  no  avail,  and  the  license 
to  sell  liquor  is  wholly  unnecessary.  When 
the  liquor  is  thus  furnished  and  paid  for,  it  is 
in  legal  effect  a  sale,  for  the  very  act  has  been 
done  which  it  is  the  policy  of  the  law  to  pre 
vent,  and  which  it  characterizes  as  a  crime, 
viz.,  furnishing  intoxicating  liquors  at  a  price 
which  is  paid.  So,  in  this  case,  the  oleomar- 
£:arine  was  furnished  to  the  person  named  as 
food  and  tbe  price  was  paid.  As  the  learned 
Judge  of  tbe  court  below  well  said,  it  was  not 
given  away,  and  the  fact  that  it  was  not  sold 
separately,  but  with  other  articles  for  a  gross 
•um,  would  not  make  it  less  a  sale.  It  there- 
fore comes  within  the  letter  of  the  law,  and  it 
Is  also  within  its  spirit.  If  the  use  of  such 
articles  is  injurious,  it  would  seem  to  be  es- 
pecially witbm  the  spirit  of  the  Act  to  prohibit 
«  L.  K.  A. 


public  caterers  from  selling  them  to  their 
guests  as  part  of  an  ordinary  meaL  Penal 
statutes  are  to  be  strictlv  construed,  but  both 
the  letter  and  the  spirit  of  tbe  Act  of  1885 
cover  this  case,  and  we  think  the  judgment 
was  properly  entered. 
Judgment  afflrmed, 

Paxson*  C?L  J.,  dissenting: 

I  am  unwilling  to  be  held  responsible  for 
this  judgment  and  therefore  dissent.  I  am 
opposed  to  extending  penal  laws  beyond  their 
plain  and  obvious  meaning.  I  am  of  opinion 
that  the  Act  of  May  21,  1885  (Pub.  Laws,  22), 
prohibiting  the  sale  of  the  article  of  food 
known  as  "oleomargarine,"  was  intended  to 
apply  only  to  dealers,  or  persons  engaged  in 
the  sale  thereof  in  the  line  of  their  business. 
When  tbe  Legislature  used  the  word  "  sale  "  it 
is  fair  to  assume  that  it  was  employed  in  tbe 
sense  in  which  it  is  popularly  understood.  If 
It  was  the  intention  not  only  to  prohibit  sales 
of  oleomargarine,  but  also  its  use  as  an  article 
of  food,  or  in  tbe  preparation  of  food,  by  pro- 
prietors of  eating-bouses,  restaurants  and  ho- 
tels, it  was  easy  to  have  said  so  in  express 
terms.  As  the  Act  stands  there  is  nothing  to 
warn  this  defendant  that  he  violated  it  by 
placing  oleomargarine  on  bis  table  as  an  article 
of  food.  I  am  unable  to  see  bow  the  legal  or 
the  popular  meaning  of  the  word  **  sold  "  will 
support  this  judgment.  A  sale  is  the  transfer 
of  the  title  to  property  at  an  agreed  price.. 
Story,  Sales,  §  i;  Crtcelingv,  Wood,  95  Pa. 
152. 

I  lind  nothing  in  the  facts  as  set  forth  in  tbe 
case  stated  to  justify  the  conclusion  that  there 
was  a  sale  of  the  oleomargarine.  The  two  in- 
dividuals referred  to  entered  the  defendant's 
place  of  business  and  ordered  a  meal.  It  was 
furnished,  but  oleomargarine  formed  no  part  of 
it.  It  is  true,  there  was  some  of  that  article 
on  the  table;  they  might  have  partaken  of  it, 
but  they  did  not.  When  they  left  they  carried 
the  oleomargarine  away  with  them.  This,  in 
my  opinion,  they  had  no  right  to  do.  A  guest 
at  a  hotel  may  satisfy  his  appetite  when  he 
goes  to  the  table;  be  may  partake  of  anything 
that  is  placed  before  him,  but  after  filling  bis 
stomach  he  may  not  also  fill  his  pockets,  and 
carry  away  the  food  he  cannot  eat.  This  I 
understand  to  be  the  rule  as  applicable  to  ho- 
tels and  eating-houses  in  this  country,  and  if 
there  is  anything  in  this  case  to  take  it  out  of 
its  operation,  it  does  not  appear  in  the  case 
stated.  The  illustration  of  the  bottle  of  wine, 
referred  to  in  the  opinion  of  the  court,  does 
not  appear  to  me  a  happy  one.  Surely,  if  the 
proprietor  of  a  hotel  places  a  bottle  of  wine 
before  bis  guest,  who  does  not  partixke  thereof, 
it  cannot  be  said  that  it  is  a  siale  of  the  wine, 
nor  has  the  guest  the  right  to  carry  it  away. 
He  might  as  well  carry  off  the  table  fur- 
niture. 

It  is  quite  possible,  under  our  construction 
of  the  Act  of  1885  (see  Potoell  v.  Com.  114  Pa. 
265,  5  Cent  Rep.  890).  the  Legislature  may 
have  the  power  to  prohibit  the  use  of  oleomar- 
garine fas  an  article  of  food  in  hotels  and  eat- 
ing-houses, and  punish  a  landlord  who  places 
it  before  his  guests;  but  this  has  not  yet  been 
done,  and  I  would  not  extend  a  highly  penal 
law  by  implication. 
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James  W.  FRIEND,  Appt., 

V. 

CITY  OF  PITTSBURGH. 

(....Pa.-...) 

1.  Municipal  bondfl»  In  the  absence  of  bdj 
provisloD  as  to  the  place  of  payment,  are  payable 
at  the  treasury  of  the  municipality. 

8*   Interest  does  not  ms  after  maturity 

on  municipal  bonds  which  specify  no  place  of 
payment,  if  funds  for  payment  are  then  pro- 
vided at  the  municipal  treasury;  at  least  in  the 
absence  of  demand  and  refusal  of  payment.  It 
is  not  necessary  for  the  municipality  to  seek  out 
the  creditor  and  tender  payment. 

(January  6, 1800.) 

APPEAL  by  plaintiff  from  a  Judgment  of  the 
Court  of  Common  Pleas,  No.  1,  of  Alle- 
gheny County  in  his  favor,  but  for  a  less  amount 
uian  he  claimed,  in  an  action  to  recover  the 
amount  alleged  to  be  due  on  a  certain  munici- 
pal bond.    Afflrmed, 

The  case  sufficiently  appears  in  the  opinion. 

J/r.  W.  W.  Thomson,  for  appellant: 

Where  there  is  a  contract  to  pay  a  certain 
■urn  of  money,  no  certain  place  of  payment 
being  appointed  in  the  contract,  the  debtor,  on 
the  maturity  of  the  debt,  is  bound  to  find  his 
creditor  and  tender  him  the  money  wherever 
he  may  happen  to  be,  provided  he  is  within 
the  State. 

AUhotisev.  Bamaay,  6  Whan.  884;  EeSharf- 
fer'8  Estate,  9  Serg.  &  R.  865,  266;  Wharton, 
Cont.  ^^  878,  990;  Leake,  Cont.  pp.  a52,  853, 
855;  CbJtty,  Cont.  1057,  1058,  1069;  Chitty. 
Bills,  p.  359;  E/fberts  v.  Beatty,  2  Pen.  &  W.  71; 
Stexcart  v.  i/forrow,  1  Grant.  204;  Howard  v. 
Miner,  20  Me.  830. 

The  proposition  that  municipal  obligations 
are  payable  at  its  treasury,  is  not  sustained  by 
any  authority  outside  of  the  State  of  Illinois. 

See  Dillon,  Mun.  Corp.  §  506;  AUeglieny  v 
Campbell,  107  Pa.  635. 

The  right  to  interest  in  Pennsvlvania  is  re- 
coverable by  the  common  law  oi  the  State,  in 
the  absence  of  any  express  contract,  when  pay- 
ment is  withheld  after  it  has  become  the  duty 
of  the  debtor  to  discbarge  the  debt. 

Dilworth  Y.Sindcrling,  1  Binn.  494i  Obermyer 
▼.  Nichols,  6  Binn.  164;  Minard  v.  BeansM  Pa. 
413;  Port  lioyal  v.  Oraham,  84  Pa.  426;  West 
Republic  Attn.  Go,  v.  Jones,  108  Pa.  69. 

31unicipal  corporations  are  not  exempt  from 
liability  for  interest  under  the  law  of  this  State. 

Allegheny  v.  Campbell,  107  Pa.  585;  Kerr  v. 
Corry,  105  Pa.  282,  293;  Fidelity  Ins.  T.  d  S. 
Dep.  Co,  V.  Scranton},  102  Pa.  387,  391,  394; 
Beaver  Co.  v.  Ar7n8trong,iA  Fa.  63,  as  explained 
in  North  Pen nsylmnia  R,  Co,  y,  Adams,  54  Pa. 
94, 95.  See  also  Walnvt  v.  Wade,  103  U.  S.  695 
(26  L.  ed.  530);  Koshkonong  v.  Burton,  104  U.  S. 
676,  677  (26  L.  ed.  889);  Genoa  v.  Woodrvff,  92 
U.  S.  502  (23  L,  ed.  586);  Pana  v.  Bowler,  107 
U.  S.  546  (27  L.  ed.  430);  Gelpcke  v.  Dvbuqne, 
68  U.  S.  1  Wall.  206  (17  L.  ed.  525);  Tfiompson 
v.  Ij^e  Co,  70  U.  S.  3  Wall.  327  (18  L.  ed.  177); 
Aurora  v.  West,  74  U.  S.  7  Wall.  82,  104,  105 
(19  L.  ed.  42.  50);  Clark  v.  Iowa  City,  87  U.  S. 
20  Wall.  589  (22  L.  ed.  429);  Thorndike  v. 
United  States,  2  Mason,  19,  20;  Langdon  v. 
Castleton,  80  Vt.  286,  296;  UoUnigsworth  v.  De- 
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troit,  8  McLean,  473,  479;  Daniel,  Neg.  Inst. 
§  1514. 

There  is  no  duty  on  the  part  of  the  creditor 
to  make  demand  at  the  time  payment  is  due, 
but  it  ifl  the  duty  of  the  debtor  to  have  the 
money  at  the  place,  at  the  very  time  fixed  for 
payment,  and  to  keep  it  there  in  readiness  to 
pay  until  demand  is  made;  otherwise,  he  is  at 
once  in  default  and  liable  for  interest. 

North  Pennsylvania  R  Co.  v.  Adams,  64  Pa. 
94;  Walnut  v.  Wade,  103  U.  B.  688,  695,  696  (2« 
L.  ed.  526, 580);  Middleton  v.  Boston  Locomotive 
Works,  26  Pa.  257;  Filler  v.  BeeJdey,  2  Watts  <& 
8.  468;  Wallace  v.  McConndl,  88  U.  S.  18  Pet. 
136  (10  L.  ed.  95);  2  Daniel,  Neg.  Inst.  §  1514; 
Sedgwick,  Damages,  874;  Miller  v.  Bank  of  Or- 
leans, 6  Whart.  5(j3;  1  Sutherland,  Damages, 
696. 

Being  in  default,  notice  alone  to  the  creditor 
that  be  was  afterwards  ready  to  pay  would  not 
be  sufficient  to  relieve  him  from  the  pavment 
of  interest.  It  would  be  his  duty  to  tender  the 
amount  of  the  debt  and  accrued  inteiest  to  (he 
creditor,  to  stop  the  running  of  interest. 
.  Hummel  v.  Brown,  24  Pa.  812;  West  Repub- 
lic Min,  Co,  V.  Jona,  108  Pa.  69. 

Mr.  W.  C.  Morelandt  City  Atty.,  for  ap- 
X)ellee: 

It  was  the  duty  of  the  holder  to  present  this 
bond  as  the  various  installments  fell  due,  and 
demand  payment  therefor,  before  he  could 
maintain  an  action  for  interest  upon  such  ma- 
tured installments. 

Beaver  Co.  v.  Armstrong,  44  Pa.  68;  Emlen  ▼. 
Lehigh  Coal  A  Nav.  Co.  47  Pa.  82;  Dyer  v.  Cov- 
ington Twp.  19  Pa.  200;  Luzerne  Co.  v.  Bay,  23 
Pa.  141;  Allison  v.  Juniata  Co,  60  Pa.  351; 
Weir  v.  Allegheny  Co,  95  Pa.  413;  Seranton  v. 
Byde  Park  Gas  Co.  102  Pa.  882;  Com.  v.  Lan- 
caster Co.  Comrs,  6  Binn.  5;Com.7.  Philadelphia 
Co.  Comrs.  4  Serg.  &  R.  125;  Adams  Exp.  Co. 
Y.Milton,  11  Bush,  49;  Pawf  v.  New  York,  7 
Dalv,  144. 

Municipal  corporations  are  not  bound  to  dis- 
charge their  indebtedness  elsewhere  than  at 
their  treasuries. 

People  V.  Tazewell  Co.  22  III.  147;  VeHn  ▼. 
Reynolds,  31  III.  529;  Johnson  v.  Stark  Co.  24 
111.  75;  South  Park  Comrs,  v.  Dnnkvy,  91  III. 
49:  Chicago  v.  Peoj^le,  56  III.  327.. 

Interest  is  not  chargeable  against  the  State 
until  a  lawful  demand  of  the  principal  and  & 
refusal  of  payment  by  the  proper  oflicer  charge- 
able with  that  duty. 

People  V.  Canal  Comrs.  5  Denio,  404,  405. 

Pazson*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  in  the  court  below 
against  the  City  of  Pittsburgh  to  recover  the 
amount  due  on  a  bond  given  by  said  City,  and 
payable  by  installments.  There  was  no  dis- 
pute as  to  the  amount  of  the  bond,  nor  that  the 
respective  installments  were  all  due;  the  con- 
tention was  over  the  question  of  interest  on  the 
respective  installments  after  their  maturity.  It 
appeared  upon  the  trial  below  that  no  demand 
had  ever  been  made  by  the  holder  of  the  bond 
for  payment,  and  that  for  a  portion  of  the 
time,  at  least,  the  money  had  been  provided 
for  its  payment,  and  was  in  the  city  treasury. 
Under  these  circumstances,  the  learned  judge- 
instructed  the  jury  as  follows:   "Therefore,  as 
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I  say,  the  simple  question  is  this:  Did  the  City 
of  Pittsburgh  provide  the  means  for  the  pay- 
ment of  these  bonds?  If  she  did  before  the 
maturity  of  the  bonds,  that  is,  by  the  maturity 
of  the  last  payment,  then  the  interest  would 
«top  from  that  date,  and  you  will  fix  the  time 
when  that  provision  was  made.  As  I  have 
said  before,  the  evidence  does  not  satisfy  me 
that  a  provision  was  made  before  1880.  It  is  a 
•question  of  fact,  however,  for  you,  and  you 
will  fix  the  time  and  allow  interest  on  the  in- 
stallment from  the  time  it  came  due  up  until 
the  time  that  you  find  that  the  City  had  pro- 
vided for  the  payment  of  the  bonds.  That  is 
all  the  interest  the  plaintiff  is  entitled  to  in  my 
judgment." 

This,  and  other  iDStructions  of  like  tenor, 
were  assigned  in  error  here.  The  contention 
of  the  plaintiff  is,  that  a  municipal  corpora- 
tion, like  an  individual,  must  seek  out  its  cred- 
itor, if  it  desures  to  stop  interest,  and  tender 
him  the  money  due.  If  this  contention  is  well 
founded,  the  effect  of  it  will  be  to  work  a  re- 
volution in  the  mode  of  transacting  business 
with  such  municipalities.  Singularly  enough, 
the  precise  point  aoes  not  appear  to  have  been 
decided  in  this  State,  yet  there  are  plenty  of 
dicta  scattered  through  our  books  which  plainly 
show  the  bent  of  the  judicial  mind. 

In  the  case  of  Luzerne  Co,  v.  Day,  28  Pa.  141, 
It  was  said  by  this  court:  '*When  a  legal  claim 
is  present^  for  pavment,  it  is  the  duty  of  the 
commissioners  to  draw  their  warrants  for  pay- 
ment. If  this  is  refused,  or  the  order  is  not 
paid  when  demanded,  a  suit  will  lie  a^rainst  the 
county,  but  until  demand  is  made,  neither  the 
commissioners  nor  the  county  are  in  default, 
and  without  it  a  suit  cannot  be  maintained." 

And  in  Allison  v,  Juniata  Go,  50  Pa.  851,  it 
was  held  that  the  holder  of  a  county  warrant 
or  order  cannot  recover  interest  even  after  de- 
mand and  nonpayment  for  want  of  funds.  It 
is  true  these  ca>;c8  were  put  partly  upon  the 
ground  that  such  orders  are  neither  bills,  notes, 
checks  nor  contracts,  nor  even  a  satisfaction  of 
the  original  indebtedness.  Had  the  action  been 
upon  such  original  indebtedness,  as  was  said  in 
Dyer  v.  Omngton  Twp.  19  Pa.  200.  the  court 
could  decide  whether  it  was  a  case  for  the  al- 
lowance of  interest  or  not 

In  Emlen  v.  Lehigh  Coal  d  Nav.  Co,  47  Pa. 
76,  it  was  said  by  Juitice  Read,  in  discussing 
the  general  rule  upon  the  allowance  of  inter- 
est: "There  are,  however,  exceptions  to  the 
genera]  rule,  as  in  the  case  of  banks,  who  are 
the  debtors  of  their  depositors,  and  of  trustees, 
who  have  not  failed  in  the  discharge  of  their 


trusts.  And  we  must  undoubtedly  add  the 
cases  in  which  the  United  States  and  the  sev- 
eral States  have  been  prepared  to  pay  their 
loan-holders  when  their  loans  fell  due,  of 
which  it  is  their  practice  to  notify  their  cred- 
itors beforehand.  .  .  .  The  result  is.  that  these 
debts  are  payable  at  a  fixed  period,  at  which 
time  aud  place  the  loan -holder  is  to  present  bis 
evidence  of  debt  and  receive  payment.  Wheth- 
er he  does  or  not,  interest  stops  from  that  mo- 
ment." 

The  point  decided  in  that  case  was  that  the 
Lehigh  Coal  and  Navigation  Comi)any  was 
not  bound  to  seek  its  creditor  in  a  foreign  coun- 
try, and  make  a  tender,  in  order  to  stop  pay- 
ment. In  the  State  of  Illinois  it  has  been  re- 
peatedly decided  that  municipal  corporations 
are  not  bound  to  discharge  their  indebtedness 
elsewhere  than  at  their  treasuries.  Pekin  v. 
Reyiiolde,  31  111.  629;  People  v.  Tazewell  Go.  22 
111.  147;  Johnwn  v.  Stark  Co.  2A  ID.  75;  South 
Park  Comrs,  v.  Dunlevy,  91  111.  49. 

It  must  be  conceded  that  this  is  the  rule  ap- 
plicable to  the  United  States  and  to  the  several 
States.  And  the  rule  does  not  depend  upon 
the  fact,  alone,  that  in  such  instances  no  suit 
would  lie.  It  rests  upon  the  broader  ground 
of  public  policy  and  public  convenience,  and 
the  further  reason,  that,  as  to  all  municipal 
organizations  or  governments,  the  municipal 
treasury  is  the  recognized  place  where  all  claims 
against  it  shall  be  paid.  This  rule  has  been 
recognized  by  common  consent  by  ever^  per- 
son and  in  every  place.  The  reason  of  it  ap- 
?lies  with  equal  force  to  a  city  as  to  a  State, 
'he  only  difference  between  them  is  that  one 
can  be  sued,  the  other  cannot.  It  would  en- 
tail intolerable  inconvenience  if  the  rule  were 
otherwise.  The  bonds  of  some  municipal  cor- 
porations are  largely  held  in  every  State  in  the 
Union,  and  in  nearly  every  nation  abroad.  It 
is  impossible  in  many  instances  for  such  cor- 
porations to  know  their  creditors  or  where  they 
reside.  To  hold  that  they  must  find  them  and 
tender  the  amount  of  their  debt  before  interest 
could  be  stopped,  would  entail  endless  con- 
fusion and  do  no  practical  good.  Their  obli- 
gations are  as  much  payable  at  their  treasury 
as  if  so  "nominated  in  the  bond,"  and  it  is  so 
understood  by  all  who  deal  with  them. 

We  regard  the  instructions  of  the  court  be- 
low as  favorable  to  the  plaintiff  as  he  was  en- 
titled to. 

There  is  nothing  in.  the  remaining  specifica- 
tions of  error  which  requires  discussion. 

Judgment  affirmed. 


KENTUCKY  COURT  OF  APPEALS. 


Elizabeth  B.  WILLIAMS,  Appt., 

t. 

E.  P.  WILLIAMS. 

(....Ky ) 

A  widow's  rl^ht  to  dower  is  not  barred 

by  adverse  poeseaslon  of  the  property  by  a  third 
party  dutlagr  her  husband's  lifetime,  though  it 
oontinues  for  a  period  sulficient  to  defeat  his 
title. 

6L.R.A, 


(December  14, 1888.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Chancery  Court  for  Pendleton  Couuiy 
in  favor  of  defendant  in  an  action  to  enforce 
an  alleged  dower  right  in  certain  lands.  Bd- 
versed. 
The  facts  sufficiently  appear  in  the  opinion. 
Messrs,  Doug^herty  A  Boner  and  C.  H» 
Lee  for  appellant. 


ESMTDCKY  COUKT  OF  APPEALS. 


D«x, 


Messn,  M.  M.  ft  C.  A.  Rardin  and 
O'Hara  ft  Bryan  for  appellee. 

Holt,  J,,  delivered  the  opiDlon  of  the  court: 

Pope  Williams  died,  intestate,  in  1834,  the 
owner  of  a  considerable  tract  of  land,  and  leav- 
ing nine  children  as  his  heirs.  One  of  them, 
Felix  Williams,  married  the  appellant,  Eliza- 
beth B.  Williams,  in  1839.  The  testimony 
does  not  clearly  show  a  division  of  tbe  land 
among  the  heirs,  but  it  is  probable  one  was 
had  in  m42  or  1843.  It  is  claimed  that  the  ap- 
pellant and  her  husband  sold  his  interest  in  or 
portion  of  the  land,  in  1848  or  1844,  to  their 
brother  in-law,  one  Byrd,  and  he,  in  1846  or 
1846,  to  the  appellee,  E.  P.  Williams.  The 
latter,  and  those  claiming  tmder  him,  have  had 
the  actual  possession  of  it  ever  since  his  pur- 
chase, claiming  it  as  their  own.  Felix  Wil- 
liams died  July  27,  1888;  and  the  appellant,  as 
his  widow,  brought  this  action  of  July  81, 
1886,  to  recover  dower  in  the  land.  The  three 
requisites  to  entitle  her  to  it  at  comn^n  law 
are  shown;  to  wit,  tbe  marriage,  seisin  by  tbe 
husband,  and  beneficial! v  so,  during  the  cover- 
ture, and  his  death.  Unless,  therefore,  she  has 
in  some  legal  mode  been  devested  of  the  right, 
lE^e  is  entitled  to  relief. 

The  appellee  defends  upon  the  ground  that 
she  and  her  husband  sold  and  conveyed  the 
land  to  Byrd,  and,  if  not,  that  then  the  adverse 
possession  for  so  long  a  time  bars  a  recovery 
by  her.  No  writing  evidencing  any  sale  is 
produced.  There  is  no  deed  of  record,  and 
search  has  been  made  at  the  proper  places,  and 
inquiry  of  the  proper  persons,  and  none  found. 
We  cannot  doubt,  however,  but  what  the  hus- 
band, at  the  time  named,  sold  his  portion  of 
the  land.  All  the  circumstances  say  so.  He 
remained  near  the  land  until  1889,  and,  long 
after  his  removal  from  the  State,  returned  to 
its  Wcinity  for  a  protracted  visit  During  all 
this  time  be  knew  his  portion  of  the  land  was 
adversely  held  and  claimed;  and  yet,  from  the 
time  when  it  is  claimed  he  sold  to  Byrd  until 
his  death,  he  never  set  up  any  claim  to  it.  We 
cannot  presume,  however,  that  a  deed  was  exe- 
cuted by  the  appellant.  None  is  produced,  or 
shown  to  have  been  executed  bv  her;  and.  un- 
less this  was  done,  and  it  recorded,  her  then  in- 
choate right  of  dower  did  not  pass,  although  a 
sale  was  made  hy  the  husband.  She  testifies 
that  she  never  joined  in  any  deed,  and  never 
knew  of  any  sale  of  the  land.  One  witness 
says  she  told  him  that  they  (her  husband  and 
herself)  had  sold  and  conveyed  it.  He  is,  how- 
ever, interested  adversely  to  her  in  this  litiga- 
tion, and  is  contradicted  by  her. 

Not  having  parted  with  her  right,  is  she  now 
prevented,  by  lapse  of  time,  from  asserting  it  ? 
This  state  of  case  is  presented:  The  appellee 
asserts  a  sale  by  the  husband  and  wife.  The 
appellant  denies  it;  and  it  is  urged  in  argument 
for  the  appellee  that,  if  her  denial  be  true,  yet 
she  cannot  recover,  because  of  the  adverse 
holding  of  the  land  for  over  forty  years.  In 
short,  if  she  conveyed,  she  has  no  right;  but, 
even  if  she  did  not,  and  her  version  be  true, 
then  limitation  defeats  her.  The  last  question 
remains  to  be  considered. 

Article  1,  chap.  71,  of  the  General  Statutes, 
provides:  "Section  1.  An  action  for  tbe  re- 
covery of  real  property  can  only  be  brought 
6  L.  R.  A. 


wiJhin  fifteen  years  after  the  right  to  institute 
it  first  accrued  to  the  plaintiff,  or  to  the  person 
through  whom  he  claims.  Sec.  2.  If,  at  the 
time  the  right  of  any  person  to  brins  an  action 
for  tbe  recovery  of  real  property  first  accrued, 
such  person  was  an  infant,  married  woman,  or 
of  unsound  mind,  then  such  person,  or  the 
person  claiming  through  him,  mav,  though 
the  period  of  fifteen  years  has  expfred,  bring 
the  action  within  three  years  aft«r  the  time 
such  disability  is  removed.  .  .  .  Sec.  4.  The 
period  within  which  an  action  for  the  recovery 
of  real  property  may  be  brought  shall  not  in 
any  case  be  extended  beyond  thirty  years  from 
the  time  at  which  the  right  to  bring  an  action 
first  accrued  to  the  plaintiff,  or  the  person 
through  whom  he  claims,  by  reason  of  any 
death,  or  tbe  existence  or  continuance  of  any 
disability  whatever." 

Manifestly,  neither  the  three  nor  fifteen  nor 
the|lhirtyyear8*  Statute  applies  to  the  appellant's 
claim.  It  is  true,  she  sues  to  recover  a  ireehold 
estate,  and  that  the  right  of  dower  is  a  right  to 
real  property.  Anderson  v.  Sterritt,  79  Ky. 
499. 

Her  right  is  only  inchoate,  however,  where 
marriage  and  seisin  in  the  husband  concur.  It 
is  consummated  at  his  death.  During  his  life 
she  has  only  a  mere  shadowy  expectancy,  or 
future  contingent  interest.  No  right  of  ac- 
tion accrues  to  her,  as  it  is,  until  his  death. 
It,  of  course,  never  did  accrue  to  the  hus- 
band; and  therefore  the  limitations  provided 
by  the  sections  of  the  Statute  above  cited  do 
not  apply  to  the  case  in  hand,  or  forbid  a  re- 
covery. 

It  is  urged,  however,  that  the  adverse  hold- 
ing against  the  husband  had,  before  his  deaths 
continued  so  long  as  to  extinguish  his  title; 
and  that,  as  he  was  barred  of  a  recovery  long 
before  his  death,  therefore  the  widow  cannol 
be  endowed.  Waiving  the  undoubted  fact 
that  the  appellee  claims  through  the  husband 
of  the  appellant,  we  will  consider  whether  an 
adverse  holding,  so  long  continued  before  the 
husband's  death,  but  not  before  the  marriage, 
as  to  vest  the  disseisor  with  a  right,  and  toll 
the  husband's  right  of  entry,  will  defeat  the 
wife's  claim  to  dower.  Upon  first  thought, 
one  might  suppose  it  would  do  so.  The  wife 
is,  however,  endowable,  under  our  law,  not  of 
what  the  husband  may  be  seised  of  in  fee  simple 
at  his  death,  but  of  any  real  estate  so  held  by 
him  at  any  time  during  tbe  coverture.  The 
Statute  says:  "After  the  death  of  the  husband, 
the  wife  shall  be  endowed  for  her  life  of  one 
third  of  the  real  estate  of  which  he,  or  anyone 
for  his  use,  was  seised  of  an  estate  in  fee  simple 
at  any  time  during  the  coverture,  unless  her 
right  to  such  dower  shall  have  been  barred, 
forfeited  or  relinquished."  Gen.  Stau  chap.  52, 
art.  4,  §  2. 

The  dower  estate  arises  in  perfection  at  the 
death  of  the  husband.  It  relates  back,  how- 
ever, by  virtue  of  the  inchoate  right,  and  em- 
braces any  real  estate  beneficially  held  by  him 
in  fee  simple  at  any  time  during  the  coverture. 
The  wife  cannot  be  heard  until  she  becomes  a 
widow;  and  the  law  is  unwilling  to  make  the 
silence  of  a  parly  deprive  her  of  a  right  when 
it  at  the  same  time  forbids  her  to  speak. 

The  Statute  of  Limitations  is  founded  npon 
the  idea  that  if  one  has  a  right,  and  neglects  to 
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ayail  himself  of  the  remedy  which  the  law 
affords  withia  the  time  limited,  it  is  to  be  pre- 
sumed that  he  has  abandoned  the  right.  It 
would  be  unreasonable  to  devest  the  wife  of 
her  inchoate  right  of  dower  for  non-action, 
when  she  has  no  power  to  protect  or  save  it, 
and  is  guilty  of  no  lactics.  if  so,  she  would 
suffer  from  silence  enjoined  by  law.  This 
would  be  paradoxical.  Limitation  cannot 
Justly  run  against  her  right,  because  every 
such  statute  rests  for  its  existence  upon  the 
laches  of  the  party  to  be  affected  by  it.  From 
its  earliest  history,  the  common  law  has  favored 
the  right  of  dower,  because  it  is  necessary  to 
the  support  of  the  widow,  and  the  nurture 
of  her  children.  It  will  not,  therefore,  admit 
of  its  defeat  by  the  acts  or  laches  of  the  hus- 
band. 

1  Washb.,  Real  Prop.,  ed.  1862,  p.  218,  says: 
"So  far  as  tbeStatuieof  Limitations  grows-out 
of  the  supposed  right  to  presume  a  title  from 
long  adverse  enloyment  by  the  person  in  pos- 
session, it  could  not  well  apply  to  the  case  of 
dower,  since,  upon  the  death  of  the  husband, 
the  wife  is  not  seised,  nor  has  she  a  right  of 
entry."  Again,  on  page  250:  "At  common 
law,  the  moment  her  coverture  and  her  hus- 
band's seisin  concur,  she  acquires  a  right  which 
nothing  but  her  death  or  her  voluntary  act  can 
defeat,  unless  it  be  by  an  exercise  of  sover- 
eignty, by  the  forms  of  the  law,  in  appropriat- 
ing the  estate  of  the  husband  to  a  public  use. 
No  adverse  possession,  therefore,  as  against 
her  husband,  however  long  continued,  can 
affect  her  ri^ht  to  recover  dower  after  his  de- 
cease." He  IS  sustained  in  this  view  both  by 
decision  and  other  text-writers. 

The  same  rule  will  be  found  more  fully  Isid 
down  in  2  Scribner,  Dower,  670.  It  is  there 
declared  that  an  adverse  occupation  of  the 
premises  during  the  life  of  the  husband  cannot 
affect  the  rights  of  the  widow;  that  she  cannot 
be  prejudiced  by  his  laches,  nor  her  inchoate 


right  affected  by  his  act  or  that  of  a  third  per> 
son. 

In  the  case  of  Durham  ▼.  Angter,  20  Me.  242, 
there  had  been  an  adverse  holding  for  over 
twenty  years  before  the  huiiband's  death,  and 
the  widow  was  allowed  dower.  The  court,  in 
its  opinion,  says:  "Nor  can  the  neglect  of  the 
husband  to  enter  during  his  life  destroy  tha 
rieht  of  his  widow." 

'The  case  of  Uart  ▼.  McCoUum,  28  Ga.  478, 
is  to  the  same  effect.  There  the  husband  had 
been  disseised  for  about  twenty-three  years  at 
the  time  of  his  death,  but  the  court  said:  "The 
mere  failure  of  the  husband  to  sue  for  lands, 
of  which  he  was  once  legally  seised  during 
coverture,  until  the  Statute  of  Limitations  at- 
taches as  against  him,  does  not  exclude  the 
wife's  right  to  dower  in  said  lands,— a  riffht 
which  she  may  assert  when  she  becomes  dis- 
covert." 

In  Moore  v.  Iiro9t,  8  N.  H.  126,  the  same 
rule  was  applied,  and  we  have  not  been  able, 
after  a  careful  investigation,  to  find  any  cuun- 
ter  authority. 

The  case. of  Biawkim  v.  Page,  4  T.  B.  Mon. 
136,  so  far  as  it  relates  to  this  question,  merely 
decides  that  where  the  husband,  by  adverse 
possession,  has  acquired  the  right  to  land.  hi» 
widow  is  entitled  to  be  endowed. 

The  Case  now  presented  is  unlike  that  of  a 
husband  selling  the  wife's  land.  In  such  a 
case,  she  may  sue  at  once.  Nor  is  it  one  whci  e 
the  disseisor's  ri^ht  by  adverse  po.<«ses8ion  to 
the  husband's  land  becomes  perfect  before 
marriage,  and  the  husband  therefore  has  no 
title  at  any  time  during  the  coverture;  but  it  ig 
one  where  the  husbanci  was  seised  in  fee  simple 
during  the  coverture,  and  the  right  of  the  wife 
has  never  been  * 'barred,  forfeited  or  relin- 
quished." She  is  therefore  entitled  to  dower; 
and  tJie  judgment  is  accordingly  retersed,  and 
cause  remanded  for  further  proceedings  consist 
ent  with  this  opinion. 


INDIANA  SUPREME  COURT. 


William  WRIGHT,  Appt., 
Theodore  E.  GRIFFITH  et  ok 
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1*   Notice  of  acceptance  of  a  sniaranty 

in  an  order  to  let  the  i^uarantor^s  daughter  **bave 
what  goods  she  wants"  is  not  necestsary,  where  It 
was  given  after  a  refusal  of  credit  to  her. 
8*  An  order  to  let  a  penon  ^liave  what 
fi^oode  ahe  wants,*',  and  agreeing  to  '^stand 
good  for  the  money  and  settle  the  bills,"  is  a  con- 
tinuing guaranty. 

(January  16, 189a) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Randolph  County  in 
favor  of  plaintiffs  in  an  action  upon  an  alleged 
guaranty.    Affirmed, 

NOTX.— See  National  Exchange  Bank  v.  Gay,  4 
L.  R.  A.  84R,  notc^  fl7  Conn.  224. 
6L.R.A. 


The  facts  are  fully  stated  In  the  opinion. 

Mr.  Theodore  Shockney,  for  appellnnt; 

When  the  guaranty  is  an  offer  to  become  re- 
sponsible for  a  credit,  "which  may  or  may  not 
be  given  to  another,  at  the  option  of  the  parly 
to  whom  the  application  for  the  credit  is  made, 
the  guarantor  must,  within  a  reasonable  time, 
be  notified  of  the  acceptance  of  the  guaranty. 

Edmonston  v.  Drake,  HO  U.  8.  5  Pet.  624  (S 
L.  ed.  261):  Douglass  v.  Reynolds,  82  U.  8.  7 
Pet.  118  (8  L.  ed.  626);  Lee  v.  Deck,  86  U.  8. 10 
Pet.  482  (9  L.  ed.  508);  Adams  v.  Jones,  87  U. 
8.  12  Pet.  207  (9  L.  ed.  1068),  and  the  cases 
there  cited;  Brandt,  8ur.  p.  222. 

A  party  giving  a  letter  of  guaranty  has  a 
right  to  know  whether  it  is  accepted,  and 
whether  the  person  to  whom  it  is  addressed 
means  to  give  credit  on  the  footing  of  it  or  not. 

McCoUum  V.  Cashing,  22  Ark.  640.  8ee 
Oakes  v.  Weller,  18  Vt.  106;  Eellogg  v.  Stoeb- 
ton,   29  Pa.  460. 

Where  the  obligation  assumed  by  the  prind* 
pal  is  not  only  uncertain  in  amount  within  a 
fixed  limit,  but  is  unlimited,  and  for  an  uncer- 
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tain  time,  notice  of  tlie  acceptance  of  the  guar- 
anty should  be  given  the  guarantor  within  a 
reasonable  time,  and  such  notice  should  at  least 
be  approximately  certain  as  to  the  amount  of 
the  principal's  indebtedness  for  which  the  guar- 
antor is  collaterally  liable. 

Wade,  Notice,  §  424.  See  Parsons,  Cont. 
p.  14;  Duncan  v.  Beller,  la  fcj.  C.  94;  King  v. 
Batterson,  18  R  1. 117;  Brandt,  Sur.  §  lt>4. 

The  communication  pleaded  was  a  mere 
proposition,  and  until  it  was  accepted,  and  no- 
tice of  that  fact  given,  the  minds  of  the  parties 
had  not  met,  and  there  was  no  contract. 

See  New  Haven  Co,  Bank  v.  Mitchell,  16 
Conn.  206. 

•  Mesirs.  S.  R.  Bell  and  J.  B.  Ross,  for  ap- 
pellees: 

This  writing  constituted  an  absolute  and  com 
plcte  guaranty,  and  in  such  case  no  notice  of 
iicceptance  is  necessary  and  none  need  be  al- 
Iep;ed  in  the  pleading. 

Parsons,  Cont.  479;  2  Story,  Cont.  §  1188; 
Kline  v.  Raymond,  SOInd.  271;  Clay  v.  Edger- 
ton,  19  Ohio  St.  549;  Castle  v.  Rickly,  6  West. 
Rep.  813,  44  Ohio  St  490;  Jackson  v.  Tandes, 
7  Blackf.  526;  StudaJbaker  v.  Cody,  54  Ind. 
d86. 

Where  an  offer  to  guarantee  is  absolute,  and 
•contains  in  itself  no  intimation  of  desire  for 
«pi'ciiic  notice  of  acceptance,  it  may  be  sup- 
posed that  the  offerer  has  a  reasonable  knowl- 
edge that  his  guaranty  is  accepted  and  acted 
upon,  unless  he  is  informed  to  the  contrary. 

2  Parsons,  Cont.  p.  14.  See  Douglass  v. 
Jlowland,  24  Wend.  85;  Smith  v.  Dann,  6  Hill, 
^43;  Union  Bank  v.  Coster,  8N.T.  212;  Bnght 
T.  McK night,  1  Sneed,  158;  Maynardy,  Morse, 
«6  Vt.  017;  Cooke  v.  Ome,  87  111.  186;  Dicker- 
son  V.  Derrickson,  89  111,  574;  Banders  v.  Etch- 
in  Kon,  36  Ga.  404;  Davis  ^f,  WelU,  104  U.  S.  159 
<2«L.  ed.  686);  Fiirst  &B,  Mfg,  Co,  v.  Black, 
111  Ind.  808,  10  West.  R^p.  248;  Seott^r.  Myati, 
124  Ala.  489;   WardY.  Wilson,  100  Ind.  62. 

In  regard  to  the  subject  matter,  a  guaranty 
to  cover  goods  supplied  to  a  certain  amount, 
wilbout  restriction  of  time,  continues  until  re- 
voked. 

2  Parsons,  Cont.  p.  20;  Merle  ▼.  Wells,  2 
€ampb.  418;  Broom  v.  Batchelor,  1  Hurlst.  & 
N.  255;  Botchkiss  v.  Barnes,  84  Conn.  27; 
Grant  v.  Bidsdale,  2  Harr.  &  J.  186;  Gate 
T.  ^fcKee,  18  N.  Y.  232. 

The  guaranty  made  by  appellant  in  this  case 
WRS  a  continuing  guaranty,  binding  upon  him 
until  he  in  some  way  limited  his  liability. 

Brandt,  Sur.  §iS  130-134;  2  Am.  Lead.  Cas. 
pp.  44.  135-187;  Boehne  v.  Murphy,  46  Mo.  57; 
Crittenden  v.  Fiske,  46  Mich.  70;  Rapelye  v. 
Bailey,  5  Conn.  149;  Fellows  v.  Prentice,  8 
Dcnio,  512;  Lowe  v.  Beckwit/i,  liB.  Mon.  184; 
i^rott  V.  Myatt,  24  Ala.  489;  Clark  v.  Burdett, 
2  Hall  (N.  Y.)  197;  Grant  v.  Ridsdale,  supra. 

Words  uncertain  are  to  be  accepted  in  the 
strongest  sense  against  the  party  uaing  them. 

Shine  V,  Central  Sav.  Bank^lOMo.  62^\  Bailey 
V  Larchar,  5  R.  I.  580;  Ward  v.  Wilson,  100 
Ind.  56;  2  Parsons,  Cont.  509;  Mason  v. 
PHtchard,  12  East,  227. 

Mitchell,  Ch.  J.,  delivered  the  opinion  of 
thp  court: 

Action   upon  a  writing  in  the  following 
words: 
6  L.  R.  A. 


Union  City,  Ind.,  March  17th,  '82. 

Messrs.  Griffith  Brothers: 

Please  let  my  daughter,  Mrs.  W.  E.  Head- 
ington,  have  what  goods  she  wants,  and  I  will 
stand  good  for  the  money  to  settle  the  bills. 
You  will  find  the  pay  part  all  right  with  her,  I 
think.    Yours  truly.  Wul  Wright. 

The  queBtions  presented  arise  on  the  com- 
plaint, the  material  averments  of  which  are  to 
the  effect  that  Mrs.  Headington  applied  to  the 
plaintiffs  to  purchase  millinery  soods,  and  that 
the  plaintiffs  declined  to  furnish  them  to  her 
on  credit;  that  thereupon,  in  consideration  that 
they  agreed  to  sell  and  deliver  to  her  from  time 
to  time  on  credit  such  goods  and  merchandise 
as  she  might  require  in  her  business,  the  de- 
fendant, her  father,  by  the  contract  above  set 
out,  promised  and  agreed  to  pay  for  the  goods 
so  to  be  furnished.  It  is  averred  that,  relyinir 
upon  the  agreement  so  made,  the  plaintiffs 
from  time  to  time  sold  and  delivered  to  Mrs. 
Headington  goods  and  merchandise  to  the 
amount  of  $2,264.56,  and  that  there  remains 
due  them  on  account  thereof  $426.78,  for  which 
they  pray  judgment  against  the  defendant. 

It  is  contended  that  the  complaint  fails  to 
state  a  cause  of  action,  because  it  contains  no 
allegation  that  the  plaintiffs,  within  a  reason- 
able time  after  receiving  the  communication 
above  set  out,  notified  the  defendant  of  the  ac- 
ceptance of  the  proposal  or  direction  therein 
contained.  The  rule  is  abundantly  maintained 
which  requires  that,  upon  an  offeror  mere  pro- 
posal to  become  responsible  for  credit,  which 
may  or  may  not  be  extended  to  another,  the 
peiion  making  the  order  must  be  notified  with- 
in a  reasonable  time  of  its  acceptance,  in  order 
that  he  may  be  held  as  a  guarantor.  This  is  so 
upon  the  familiar  principle  that,  while  the 
proposition  remains  pending,  without  notice  of 
acceptance,  simultaneous  concurrence  of  mind 
essential  to  the  completion  of  a  contract  has 
not  Uken  place.  Fnrst  <fc  B,  Mfg,  Co,  v.  Black, 
111  Ind.  808,  and  cases  cited;  Powers  v.  Bum- 
cratz,  12  Ohio  St.  273;  Brandt,  Sur.  §  157. 

"A  mere  offer,"  aa  has  often  been  said,  "not 
accepted,  is  not  a  contract,  and  a  mere  mental 
acceptance  of  a  proposition,  not  communicated 
to  the  party  to  be  charged,  is  not  an  acceptance 
at  all  in  the  eye  of  the  law."  Kellogg  v.  Stock- 
ton, 29  Pa.  4«);  Walker  v,  Forbes,  25  Ala.  139. 

Where,  however,  the  delivery  of  the  guar- 
anty is  not  a  mere  incipient  step  in  the  transac- 
tion, but  is  in  fact  a  part  or  the  consummation 
of  the  contract  to  which  it  is  collateral,  the  ac- 
ceptance of  the  guaranty,  and  the  performance 
of  the  consideration  upon  which  it  rests,  are 
all  that  are  essential  to  make  the  contract  com- 

flete  and  enforceable.  Snyder  v.  Click,  112 
nd.  293,  and  cases  cited;  Davit  v.  Wells,  104 
U.  S.  159  [26  L.  ed.  686]. 

As  has  been  well  observed,  however,  "care 
must  be  taken  in  all  cases  to  mark  the  distinc- 
tion between  a  consummate  and  perfect  guar- 
anty and  a  mere  proposal  or  offer  or  tender  of 
a  guaranty,  which  must  be  accepted,  and  the 
acceptance  notified  to  the  maker,  and  his  final 
assent  to  the  engagement  be  obtained,  ere  it  can 
become  a  perfect  and  concluiM  contract."  8 
Addison.  Cont.  §  1115. 

Mrs.  Headington,  so  it  is  averred  in  the  com- 
plaint, applied  to  the  plaintiffs  to  purchase 
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goods  on  credit.  The  appHcatioD  was  declined. 
Then  followed  the  letter  of  her  father,  in  which 
be  requested  them  to  let  her  have  what  goods 
«he  wanted;  adding,  *'I  will  staud  good  for  the 
money  to  settle  the  bills."  Thereupon,  in  reli* 
aDce  upon  the  promise  contained  in  the  letter, 
goods  were  furnished  as  requested.  The  letter 
was  therefore  not  a  mere  overture  or  proposi- 
tion. It  was  the  final  consummation  of  a  pend- 
ing arrangement,  in  pursuance  of  which  the 
writer's  daughter  was  furnished  with  goods. 

When  the  contract  of  guaranty  is  executed 
•contemporaneously  with,  and  as  a  part  of,  the 
consideration  for  the  contract  or  transaction 
guaranteed,  the  law  imputes  notice  to  all  the 
parties  immediately  related  to  the  transaction 
of  its  character  and  extent,  and  no  further  no- 
tice of  the  acceptance  of  the  guaranty  is  re- 
quired. Furst  d  B.  Mfg,  Co.  v.  Black,  supra; 
Brandt,  Sur.  §164;iVit^«v.  Parker,  SOny,  211. 

Moreover  it  is  an  established  rule,  applicable 
to  cases  like  the  present,  that  if,  upon  a  fair 
construction  of  the  instrument,  it  appears  to  be 
the  personal  underUking  of  the  guarantor  to 
pay  for  goods  sold,  or  to  be  sold,  to  a  third 
person,  it  will  be  regarded  as  an  absolute  prom- 
ise or  conclusive  guaranty,  which,  when  acted 
on.  makes  the  promisor  immediately  liable,  and 
no  notice  is  necessary  to  the  acceptance  of  the 
guaranty.  Wardv.  WiUon,  100  Ind.  52;  Kline 
T.  Raymond,  70  Ind.  271;  Wills  y.  Boss,  77  Ind. 
1;  BirdeaU  T.  Heacock,  82  Ohio  St.  177;   WUe 


y.  MiUer,  45  Ohio  St.  888,  11  West.  Rep.  645; 
Powers  v.  Bumeratz,  supra;  Douglass  v.  Eoto- 
land,  24  Wend.  85;  Brandt,  Sur.  §  167. 

The  contract  involved  in  the  present  case  is 
a  direct  engagement  to  pay.  The  language  is, 
in  effect:  ''Let  mjr  daughter  have  what  goods 
she  wants,  and  I  will  pay  the  bills."  As  was 
said  in  Smith  v.  Dann,  6  Hill,  543,  a  case  paral- 
lel with  the  present:  "But  here  the  undertak- 
ing was  absolute,  and  the  defendant  said  to  the 
plaintiff,  in  substance:  'If  you  deliver  the 
goods,  1  will  guaranty  the  payment.'  We  can- 
not add  a  condition  that  the  defendant  shall 
have  notice.  He  should  have  provided  for 
that  himself  in  the  proposal  made  to  the  plain- 
tiffs." Scott  V.  Myatt,  24  Ala.  489;  Union  Bank 
V.  Coster,  8  N.  Y.  203. 

According  to  its  terms,  the  guaranty  is  not 
only  absolute,  but  it  is  continuing.  There  is 
nothing  in  the  letter  to  indicate,  or  from  which 
the  inference  can  arise,  that  the  liability  of  the 
guarantor  is  to  be  restricted  to  a  single  transac- 
tion. On  the  contrary,  the  language,  which 
need  not  be  repeated,  indicates  that  successive 
bills  were  contemplated.  The  rule  is  that,  un- 
less the  words  in  which  the  guaranty  is  ex- 
pressed fairly  imply  that  the  liability  of  the 
guarantor  is  to  be  limited,  it  continues  until  the 
guaranty  is  revoked .    Brandt,  Sur.  §  >^  188 , 1 84. 

As  we  have  seen,  the  language  here  is  with 
out  limitation.     We  find  no  error 

Judgment  affirmed,  with  costs. 


COLORADO  SUPREME  COURT. 


Lorenzo  D.  IIERR,  Plff,  in  Err,, 

DENVER  MILLING  &  MERCANTILE  CO. 

(....Colo ) 

1.   Delivery  of  personal  property  In  or- 
der to  pass  title  requires  an  acceptance,  and 


an  actual,  notorious  and  unequivocal  ohaofire  of 
poBseasion. 

Zm  A  chattel  BtorigSLge^  in  which  the 
name  of  the  morte^afi^ee  is Jeft  blank,  is 

of  no  effect  as  against  a  third  party  acquirinflr 
rights  In  the  property,  where  the  s&me  formalities 
are  required  in  .he  execution  of  such  instruments 
as  in  the  case  oi  a  conveyance  of  real  estate. 


NoTS.~Chatt€l  morUfooe^  what  eonstUvies, 
A  chattel  mortgage  is  an  Instrument  whereby  the 
owner  of  personal  property  transfers  the  title  to 
such  property  to  another,  as  security  for  the  pay- 
meut  of  a  debt  or  obligation,  subleot  to  be  defeated 
upon  payment  of  the  debt  or  obligation.  Jones, 
Chat.  Mort.  1;  Porter  v.  Parmley,  62  N.  Y.  185;  Bet- 
singer  V.  Schuyler,  46  Hun,  858;  Nichols  v.  Mead,  2 
Lans.  222;  Parsball  v.  Eggert,  64  N.  Y.  18;  Smith, 
Chat.  Mori.  1;  Douvier,  L.  Diet.;  2  Kent,  Ck>m.  610. 

A  mortgage  of  goods  is  more  than  a  pledge,  for  it 
Is  an  absolute  pledge  to  become  an  absolute  Interest 
if  not  redeemed  at  the  specified  time.  Cortelyou 
T.  Lansing,  2  C3al.  Cas.  200;  Brown  v.  Bement,  8 
Johns.  06;  Barrow  v.  Pazton,  5  Johns.  268;  Jones  v. 
Smith,  2  Ves.  Jr.  878;  1  Powell,  Mort.  8. 

The  distinction  between  a  pledge  and  a  chattel 
mortgage  is  that  in  the  case  of  a  pledge  a  special 
property  only  passes  to  the  pledgee,  while  in  the 
case  of  a  chattel  mortgage,  upon  breach  of  its  con- 
dition, title  becomes  absolute  In  the  mortgagee. 
Conard  v.  Atlantic  Ins.  Co.  26  U.  8. 1  Pet.  449  (7  L. 
«d.  189):  Sims  v.  Ganfleld.  2  Ala.  555;  Heyland  y. 
Badger,  35  Cal.  404;  Wright  v.  Boss,  96  Gal.  414;  Evans 
▼.  Darlington,  5  Blackf.  820;  Badlam  v.  Tucker,  1 
Pick.  889;  Borfleld  v.  Cole,  4  Sneed,  465;  Wood  v. 
Dudley,  8  Vt.  435:  Conner  v.  Carpenter,  28  Vt.  297.  . 
«  L.  R.  A. 


Legal  tUle  vests  in  mortgoioee. 

The  legal  title  is  vested  in  the  mortgagee,  and  be- 
comes absolute  in  law  upon  default.  Bragelman  v. 
Dane,  69  N.  Y.  69;  Neidlg  y.  Eifler,  18  Abb.  353:  Stod- 
dard y.  Denison,  88  How.  296:  Moses  v.  Walker,  2 
Hilt.  536;  Miner  v.  Judson,  2  Hud,  441;  Porter  v. 
Parmley,  62  N.  Y.  185;. Judson  v.  Easton.  58  N.  Y. 
664;  Noyes  v.  Wyckoff,  80  Hun,  466;  Langdon  v. 
Buel,  9  Wend.  80;  Stewart  v.  Slater,  6  Duer,  83;  Lam- 
bert V.  Leland,  2  Sweeny,  218;  Woodbridge  v.  Nel- 
son, 13  Hun,  890,  6  Week.  Dig.  248;  Mowry  v.Wood, 
12  Wis.  414;  Duffus  v.  Bangs,  43  Hun,  52;  E^ug  v. 
Walbridge,  48  Hun,  470. 

A  chattel  mortgage  may  be  valid  although  made 
by  parol.  But  in  such  case  delivery  of  the  mort- 
gaged property  should  accompany  the  parol  con- 
tract. Bank  of  Bochester  v.  Jones,  4  N.  Y.  498: 
Ackley  v.  Finch,  7  Cow.  290;  Ferguson  v.  Union 
Furnace  Co.  9  Wend.  346;  Bard  well  v.  Roberts,  66 
Barb.  433;  Ceas  v.  Bramley,  18  Hun,  187. 

As  between  the  parties  a  chattel  mortgagre  made 
entirely  by  parol  will  be  valid.  Conchman  v. 
Wright,  8  Neb.  1:  Bank  of  Rochester  y.  Jones  and 
Ferguson  v.  Union  Furnace  Co.  supra;  Ackley  y. 
Finch,  7  Cow.  290;  Brooks  v.  Buff,  87  Ala.  871;  Mor- 
row y.  Twiney,  35  Ala.  131. 

It  may  also  be  good  as  against  third  parties  if  pos- 
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Ck>LOIULI>0  SUPBEMB  COUBT. 


Not., 


8.   One  who  pays  for  the  maker  a  note 
secnred  by  a  chattel  mortg^a^e*  and  re- 

oeives  a  new  note  and  mort^rage  therefor,  can- 
not daim  as  asBlgnee  of  the  former  mort^rage 
when  his  own  proves  defective,  if  the  original  in- 
trntion  was  to  cancel  the  former  note  and  mort- 
gage. 
4*  The  recital  of  a  chattel  mortga,^  In 
a  subseqaent  mortspaffe  upon  the  same 
property,  which  Is  duly  recorded.  Is  not  notice  to 
third  parties  of  the  lien  of  the  former  mortfrage, 
eepeclHHy  where  the  first  mortirage  is  Ineffectual 
by  reason  of  the  omission  therefrom  of  the  mort- 
gagee's name. 

(November  8, 1880.) 

ERROR  to  the  Superior  Court  of  Denver  to 
review  a  judgment  in  favor  of  defendant 
upon  appeal  from  a  justice  of  the  peace  in  an 
action  m  Ibe  nature  of  trover  to  recover  the 
value  of  a  quantity  of  wheat.    Ajflrmed, 

Commissioner's  opinion. 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  Clay  B.  Whitford,  for  plaintiff  in 
error: 

One  who  buys  property  must  at  his  peril  as- 
certain the  ownership,  and  if  he  buys  of  one 
who  has  DO  authority  to  sell,  bis  takioe  posses- 
sion in  deuial  of  the  owner's  rig:ht  is  a  conver- 
sion. 

Coolev.  Torts,  p.  451.  See  also  1  Hill.  Torts, 
p.  25:  2'Hill.  Torts,  p.  82. 

The  mere  possession  of  a  chattel  will  not  of 


itself  render  the  chattel  liable  to  the  debts  or 
disposition  of  the  possessor. 

Oraig  v.  Ward^  9  Johns.  107.  See  also 
Thatcher  v.  KaucJier,  2  Colo.  698;  Morrill  v. 
MoiUtan,  40  Yt.  242;  Moon  y.  Hawks,  2  Aik. 
890,  16  Am.  Dec.  727;  Thrall  v.  Lathrop,  8(^ 
Vt  807;  ^altus  v.  Erserett,  20  Wend.  267.  8» 
Am.  Dea  541;  Everett  v.  Coffln,  6  Wend.  604; 
Et/de  V.  Noble,  18  N.  H.  494;  Chvill  v.  HiU,  4 
Denio,  827,  and  cases  therein  cited;  Taylor  ▼. 
Pope,  6  Coldw.  413. 

Mr,  L.  B.  France*  for  defendant  in  error: 

The  Statute  in  relation  to  chattel  mortgages- 
is  in  derogation  of  the  common  law  and  must 
be  strictly  construed. 

Porter  v.  Dement,  35  El.  478. 

A  chattel  morti^a^,  in  fact,  must,  to  be- 
valid,  be  to  some  party  named  therein. 

A  mortgagee  must  use  due  diligence  in  tak- 
ing possession  of  personal  property. 

Casi  V.  Perkins,  23  IlL  382;  Arnold  v.  Stocky 
81  m.  407;  Wooley  v.  Fry,  80  111.  158;  Funk  v. 
Staats.  24  111.  633;  ffanford  v.  Obrecht,  49  Rl. 
146;  Wylder  v.  Orane,  53  111.  490. 

A  party  who  obtains  goods,  even  from  one- 
who  has  obtained  them  by  fraud,  without  no- 
tice of  the  fraud  in  the  usual  course  of  trade- 
and  for  value,  will  be  protected  in  his  pur- 

(*)ias6 
Boot  V.  French,  18  Wend.  570. 

Reed*  G.,  delivered  the  following  opinions 
An  action  in  the  nature  of  an  action  in  trover» 


session  of  the  property  is  delivered  to  the  mort- 
gagee. Bardwell  v.  Roberts,  66  Barb.  433;  Day  v. 
8wil't,  is  Me.  d68. 

Dut  It  Is  8:ood  as  between  the  parties  without  any 
flllDg  or  changre  of  possession.  Stewart  v.  Piatt,  101 
U.  S.  731  (25  L.  ed.  816);  Hod^on  v.  Butte,  7  (J.  S.  8 
Cmnch,  140  (2  L.ed.  391);  Winsor  v.  McLelhin,  2  Story, 
492;  Merrick  v.  Avery,  14  Ark.  870;  Fuller  v.  Palgre, 
26  ill.  858;  McTaggart  v.  Rose,  14  Ind.  280;  Bmitti  v. 
Moore,  11  N.  H.  65;  Wiiliamson  v.  New  Jersey 
Southern  R.  Co.  28  N.  J.  Eq.398;  Hudson  v.  Warner, 
2  Harr.  ft  G.  415;  Panooast  v.  American  Heating  ft 
P,  Co.  66  How.  Pr.  49;  Wescott  v.  Gunn,  4  Duer,  107; 
Morrow  v.  Reed,  30  Wis.  81. 

Dclioery  and  acceptance  essential. 

Merely  to  sign,  seal  and  acknowledge  a  writing, 
and  then  to  keep  it  in  one^s  possession,  conveys  no 
title.    Mesaelback  v.  Norman,  46  Hun,  416. 

A  delivery  and  acceptance  are  essential  to  consti- 
tute a  valid  mortgage.  Withou  t  these  there  is  on  ly 
an  attempt  to  make  a  mortgage.  Jones,  Chat. 
Mort.  106. 

If  a  mortgage  be  made  to  several  creditors,  the 
refusal  of  one  to  accept  it  docs  not  impair  the  mort- 
gage as  to  those  who  have  accepted  it.  Brown 
V.  Clapp,  8  Bosw.  834. 

The  question  of  delivery  is  one  of  fact  for  the 
Jury,  and  it  is  always  competent  to  show  that  it 
was  never  delivered,  or  that  it  was  delivered  as  an 
escrow,  or  that  the  mortgagee  obtained  possession 
of  it  by  fraud.    Roberts  v.  Jackson,  1  Wend.  478. 

Unless  the  property  subject  to  the  mortgage  is 
delivered  to  and  retained  by  the  mortgagee,  the 
mortgage  is  invalid  as  against  creditors  of  the 
mortgagor  if  not  filed  for  record  in  the  office  defug- 
nated  by  statute;  and  whether  there  was  an  actual 
and  continued  change  of  possesislon  is  a  question 
for  the  Jury.  Ford  v.  Williams,  24  N.  Y.  385;  Wood 
V.  Lowry,  17  Wend.  492;  Hicks  v.  WUUams,  17  Barb. 
623;  Stewart  v.  Slater,  6  Duer,  83;  Stowe  v.  Meserve, 
13  N.  H.  46;  Bither  v.  Buswell,  51  Me.  601;  Curtias  v. 
McDougai,  26  Ohio,  66. 
6L.  R.A. 


The  presumption  of  fraud,  in  case  there  is  no  a(v 
tual  change  of  possession,  is  conclusive  under  the- 
statute  unless  the  mortgage  is  duly  filed.  That  pr^ 
sumption,  however,  is  one  which  may  be  repelled 
by  evidence,  where  the  condition  of  flitng  has  been 
complied  with.    Frost  v.  Mott,  84  N.  Y.  255. 

The  change  of  possession,  where  the  mortgage  i» 
not  filed,  must  be  open,  actual  and  public;  con- 
structive or  le^al  change  is  insufficient.  Otis  v» 
Sill,  8  Barb.  102:  Camp  v.  Camp,  2  Hill,  6S8;  Hanf ord 
V.  Artcher,  4  Hill,  271;  Steele  v.  Benham,  84  N.  Y. 
684;  Crandall  v.  Brown,  18  Hun,  461. 

As  against  an  attaching  creditor,  a  chattel  mort» 
gage  is  absolutely  void,  unless  it,  or  a  true  copy 
thereof,  is  filed  in  the  proper  office,  or  unless  there 
was  an  Immediate  delivery  of  the  property  to  the 
mortgagee,  followed  by  an  actual  and  continued 
change  of  possession.  Siedeubach  v.  Riley,  20  N. 
Y.  S.  R.  120,  111  N.  Y.  660;  Clark  v.  Gilbert,  14  N.  Y. 
Week.  Dig.  241. 

A  temporary  resumption  of  the  poa»(?5wIon  by  a 
mortgagor  is  a  badge  of  fraud,  although  open  to- 
explanation.   Look  v.  Comstock,  16  Wend.  211. 

Title  must  vest  by  eomlracL 

The  title  must  vest  by  the  contract,  for  a  mere 
executory  agreement  to  sell  chattels  cannot  be  con- 
strued as  a  chattel  mortgage,  even  though  the  pur* 
chaser  be  put  into  possession,  and  the  object  of  the 
agreement  be  merely  to  furnish  security  for  the 
purchase  price.  Brewster  v.  Baker,  20  Barb.  864,  IS 
Barb.  613;  Neldig  v.  Eifler,  18  Abb.  S.^. 

An  agreement  by  which  a  chattel  was  delivered 
by  a  debtor  to  a  person  who  was  his  surety,  such 
surety  to  have  the  use  of  the  chattel  and  to  become 
the  owner  of  it  if  the  debtor  made  default,  has  tieen 
held  to  t)e  a  chattel  mortgage,  though  the  whole 
contract  was  by  parol.  Ferguson  v.  Union  Fur- 
nace Co.  9  Wend.  345. 

It  is  essential  that  the  contract  shall  provide  that- 
the  title  shall  vest  in  the  mortgagee  upon  the  non- 
perf  ormanco  of  the  agreement  which  the  mortgage 
is  made  to  secure;  but  any  agreement  which  accom- 
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to  recover  the  value  of  wheat,  tried  iD  Justice's 
court,  from  which  an  appeal  was  taken  to  the 
Superior  Court  of  the  Cily  of  Denver.  On 
April  29lh  a  trial  was  had  by  the  court  without 
a  jury,  resulting  in  judgment  for  the  defend- 
ant A  motion  for  a  new  trial  was  made,  and 
denied.  There  is  but  little  controversy  in  re- 
gard to  the  facts.  The  principal  contention  is 
m  regard  to  the  law  applicable  to  the  facts.  It 
appears  that  Mrs.  F.  E.  Sweetzer,  a  married 
woman,  living  with  her  husband,  leased  from 
the  Platte  Land  Company  160  acres  of  land, 
subleased  eighty  acres,  and,  with  her  husband, 
put  the  other  eighty  acres  into  wheat.  Some 
time  prior  to  September  1,  1884,  R  B.  Sweet- 
zer (the  husband)  and  F.  E.  Sweetzer  were,  or 
one  of  them  was,  indebted  to  one  8.  H.  Brack- 
bill,  and  had  jointly  executed  to  him  a  prom- 
issorv  note,  and  secured  it  by  chattel  mortgage. 
Brackbill  wanting  his  money,  an  arrangement 
was  made  whereby  plaintiff  Herr  was  to  take 
up  the  note,  and  the  Sweetzers  were  to  make  a 
new  note  to  him,  to  be  secured  by  chattel  mort- 
gage upon  the  same  personal  property  formerly 
mortgaged  to  Brackbill,  among  which  was  the 
eighty  acres  of  wheat,  on  the  ground  before 
spoken  of.  A  note  was  drawn  September  1, 
1884,  for  $429.20,  payable  to  the  order  of 
plaintiff,  executed  by  both  the  Sweetzers,  and 
across  the  note  was  written:  "Secured  by 
chattel  mortgage  on  wheat,  teams,  etc."  An 
attempt  was  made  to  make  and  execute  a  chat- 
tel mortgage,  and  the  paper  executed  appears 


to  have  been  regular,  except  that  there  was  no 
grantee  in  the  conveyance,  the  space  where  it 
should  have  been  bemg  left  blank.  Why  the 
name  of  the  grantee  was  left  out,  there  is  no  at- 
tempt to  explain.  When,  if  ever,  the  grantors 
discovered  the  defect  is  not  disclosed;  but  it  ap- 
pears in  the  testimony  of  plaintiff  that  they  re- 
garded it  as  a  valid  and  existing  mortgage  on 
the  wheat,  at  or  about  the  time  of  the  dehvery 
of  the  wheat  out  of  which  this  contention  arose. 
It  is  shown  that  Sweetzer  hauled,  delivered  and 
sold  to  defendant  four  loads,  as  his  own  and  in 
his  own  name,  drawing  a  small  sum  of  money 
and  taking  milling  receipts  to  himself  for  the 
balance,  leaving  about  $100  due  on  the  price  of 
the  wheat.  The  evidence  in  regard  to  the  no- 
tice to  defendant  is  very  meager.  It  is  not 
claimed  that  defendant  had  any  knowledge 
in  refereiice  to  the  claim  of  the  plaintiff  until 
after  the  wheat  was  bought  and  delivered* 
There  is  no  evidence  of  plamtiff*s  notifying  de- 
fendant of  his  supposed  rights,  or  of  having 
any  conversation  with  him  at  all.  The  only 
notice  or  conversations  on  the  subject  testified 
to  were  those  of  plaintiff's  brother,  T.  W.  Herr, 
and  it  nowhere  appears  that  he  was  authorized, 
or  the  agent  of  plaintiff.  That  G.  E.  Smith,  a 
witness,  and  party  who  purchased  the  wheat, 
was  the  agent  of  defendant,  is  admitted.  The 
evidence  on  the  subject  of  notice  is  that  of  T, 
W.  Herr  and  J.  K.  Mullen. 

Herr  testified  as  follows:  "I  had  a  conversa- 
tion with  the  agent  of  defendant  in  reference 


pllshes  this  end  would  justly  be  termed  a  chattel 
mortga^re.  Bunacleuffh  v.  Poolman,  8  Daly,  296: 
Ferguson  v.  Union  Fumaoe  Co.  9  Wend.  345;  Lang- 
don  V.  Buel,  9  Wend.  80;  Marsh  v.  Lawrence,  4  Cow. 
461;  Bissell  v.  Hopkins,  3  Cow.  lOtf;  Thompson  v. 
Blancbard,  4  N.  Y.  806;  Johnson  v.  Crofoot,  37  How. 
60, 68  Barb.  574. 

Sale  upon  condition  for  redemption. 

In  its  most  common  form  a  chattel  mortgage  Js 
a  sale  upon  condition,  vesting  the  legal  right  in  the 
mortgagee,  subject  to  an  absolute  right  of  redemp- 
tion by  the  mortgagor  upon  performance  of  the 
condition.  Parshall  v.  Egga^  62  Barb.  367;  Stod- 
dard V.  Denison,  88  How.  296, 7  Abb.  N.  B.  309;  Miner 
v.  Judson,  2  Hun,  441. 

In  all  cases  the  court  will  incline  to  construe  a 
transaction  as  a  chattel  mortgage  rather  than  a 
conditional  sale.  Pioneer  Gold  Mm.  Co.  v.  Baker, 
28  Fed.  Rep.  258, 10  Sawy.  639;  Locke  v.  Palmer,  26 
Ala.  812;  Parish  v.  Gates,  29  Ala.  254;  Brown  v. 
Dewey,  2  Barb.  28;  Hughes  v.  SheaflT,  19  Iowa,  836; 
Wilson  V.  Weston,  4  Jones,  Eq.  349;  Scott  v.  Britten, 
2  Terg.  216;  Watson  v.  James,  15  La.  Ann.  386. 

If  one  gi  ves  his  note  for  purchase  money  of  a  chat- 
tel, and  sells  it  to  a  third  person  upon  the  oral  condi- 
tion that  such  third  person  pay  the  note,  it  is  a  chat- 
tel mortgage  as  between  the  payee  of  the  note  and 
the  purchaser.    Wayne  v.  Sherwood,  14  Barb.  633. 

Absolute  sale  may  he  shown  to  he  amnrtgage, 
A  sale  of  chattels  absolute  upon  its  face,  whether 
ft  be  in  writing  or  not,  may  be  shown  by  parol  to 
be  intended  es  a  mortgage.  Cbamplin  v.  Butler,  18 
Johns.  169;  HaU  v.  Tuttle,  8  Wend.  375;  Wayne  v. 
Sherwood.  14  Barb.  633;  Tyler  v.  Strange,  21  Barb. 
198;  Despard  v.  Waldrldge,  16  N.  Y.  374;  Smith  v. 
Beattie,  31  N.  Y.  642;  Carpentor  v.  Snelling,  17  Mass. 
462;  Taber  v.  Hamlin,  97  Mass.  480:  Sledge  v.  Clopton, 
6  Ala.  603;  Scott  v.  Henry,  13  Ark.  112;  Rogers  v. 
Vaughan,  31  Ark.  63;  National  Ins.  Co.  v.  Webster, 
83  ni.  470;  Plummer  v.  Shirley,  16  Ind.  380;  McAn- 
nulty  V.  Seick,  69  Iowa,  680;  Reed  v.  Jewett,  6  Me. 
6L  R.  A. 


96;  Brogden  v, Walker,  2  Harr.  &  J.285:  Ing  v.Brown, 
3  Md.  Ch.  621;  Laeber  v.  Langhor,  45  Mo.  477;  Seigh- 
man  v.  Marshall,  17  Md.  560;  Caswell  v.  Keith,  IS 
Gray,  851;  Fuller  v.  Parrish,  3  Mich.  211;  Cooper  v. 
Brock,  41  Bfich.  488;  Carter  v.  Burria,  ]0  Smedcs  St 
M.  527;  Fowler  v.  Stoneum,  11  Tex.  478;  Home  v. 
Puckett,  22  Tex.  201;  Frost  v.  Allen,  67  Ga.  886; 
Blodgett  V.  Blodgett,  48  Vt.  32. 

This  rule  applies  however,  only  between  the  parw 
ties,  and  cannot  be  used  to  the  prejudice  of  credl* 
tors.    Gaither  v.  Mumford,  2  Tuy.  (N.  C.)  600. 

A  bill  of  sale  of  chattels,  absolute  in  its  terms,  be- 
comes a  mortgage  u|)on  proof  by  parol  that  it  was 
made  to  secure  a  debt,  such  evidence  being  always 
admissible  for  this  purpose.  Despard  v.Walbrldge, 
15  N.  Y.  374;  Hodges  v.  Tennesee  Marine  &  P.  Ins.  Co. 
8  N.  Y.  416;  Smith  v.  Beattie,  81  N.  Y.  642:  Coo  r. 
Cassidy,  72  N.  Y.  183;  Michelson  v.  Fowler,  27  Hun, 
159:  Tyler  v.  Strang,  21  Barb.  198:  Bi?8ell  v.  Hopkins. 
8  Cow.  166;  Schoenrock  v.  Farley,  17  Jones  &  S.  302; 
Stoddard  v.  Denison,  38  How,  Pr.  296;  Nichols  v. 
Lyon,  14  N.  Y.  S.  R.  549,  47  Hun,  638;  Wilmerdhig  v. 
Mitchell,  42  N.  J.  L.  476;  School  Land  Comrs.  v.  Bab- 
cock,  5  Or.  472;  Kauhn  v.  Graves,  8  Iowa,  306; 
Cooper  V.  Brock,  41  Mich.  488;  Jones,  Chat  Mort. 
§275. 

The  evidence,  however,  must  be  clear,  convincing 
and  decisive.    Freeman  v.  Baldwin,  18  Ala.  246. 

A  tenant  gave  to  his  landlord  a  bill  of  sale  of  cer- 
tain goods  in  his  house, with  a  proviso  that  the  trans- 
fer should  be  void  If  the  rent  were  punctually  paid, 
and  this  Vas  held  to  be  a  mortgage.  Barrow  v. 
Paxton,  5  Johns.  258. 

A  bUl  of  sole  for  .three  horses  for  the  considera* 
tlon  of  $210,  and  an  agreement  by  the  vendee  to  de- 
liver the  horses  to  the  vendor  in  fourteen  days,  upon 
payment  by  him  of  $210,  was  adjudged  to  be  a 
mortgage.    Brown  v.  Bement,  8  Johns.  96. 

Chattel  mortgage  of  crops  and  emblements. 
Johnson  v.  Grisard,  3  L.  R.  A.  795,  note,  51  Ark.  410. 

Mortgage  for  railroad  stock.  Gibson  v.  Rich- 
mond A;  D.  R.  C0.2L.  R.  A. 467, 87 Fed.  Rep. 748. 
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to  this  matter.  It  was  with  the  person  in 
charge  of  the  mill, — 1  think  it  was  Mr.  Smith. 
In  the  conversation  I  had  with  Smith  at  the 
mill  I  asked  him  if  he  had  bought  wheat  from 
a  man  named  Sweelzer.  He  said  he  had.  I 
asked  liim  how  much.  He  said  four  loads. 
Subsequent  to  the  interview  with  Mr.  Smith,  I 
had  a  conversation  with  J.  K.  Mullen  in  regard 
to  this  transaction.  I  don't  remember  where  I 
first  saw  him  about  it;  but  he  spoke  about  it 
once  on  Curtis  Street,  in  front  of  the  postoffioe, 
and  he  said  they  had  about  $100  in  their  hands, 
or  something  over  $100;  that  it  was  immaterial 
who  he  paid  it  to;  that  he  had  been  garnished 
by  somebody,  but  he  didn't  know  who  it  was. 
liefore  the  commencement  of  this  suit  I  noti- 
fied the  defendant  that  this  wheat  was  ours.  I 
did  so  at  the  mill,  at  the  time  I  spoke  of  before. 
I  told  Mr.  Smith  that  the  wheat  was  ours,— that 
my  brother  had  a  chattel  mortgage  on  it;  and 
I  showed  him  the  chattel  mortgage.  I  did  not 
notice  that  it  had  no  grantee  in  it  at  that  time. 
I  showed  him  the  chattel  mortgage,  and  told 
him  that  the  wheat  had  all  been  turned  over  to 
us,  And  that  it  was  our  wheat,  and  that  he 
should  not  pay  Sweetzer  any  money  on  account 
of  it.  At  that  time  he  told  me  he  had  made 
some  little  advancement  on  it,— a  few  dollars, 
—but  that  he  would  not  pay  more  until  he 
knew  they  had  a  right  to  it,  or  something  to 
that  effect.  I  made  a  demand  on  the  defend- 
ant for  the  price  they  agreed  to  paj  Sweetzer, 
and  asked  him  to  pay  me.  He  said  he  would 
see  about  it.  They  never  paid  anything.  I 
went  afterwards,  and  they  said  they  were  gar- 
nished, and  they  could  not  pay  now.  I  told 
the  defendant  where  the  wheat  came  from; 
showed  them  the  chattel  mortgage,  that  the 

guartcr  section  of  wheat  belon;^  to  Mrs. 
weetzer.  It  was  about  the  last  of  September, 
1884,  that  I  had  this  conversation  with  Mr. 
Smith.  I  don't  know  that  he  said  he  bought 
the  wheat  of  Sweetzer,  but  he  said  Sweetzer 
had  delivered  four  loads  there.  When  I  asked 
him  for  the  money,  and  to  pav  us,  he  said  the 
receipts  were  out  for  it.  I  can  t  remember  how 
long  after  the  wheat  had  been  delivered  that  I 
had  this  conversation  with  Smith.  It  may  have 
been  two  or  three  days,  or  a  week.  I  am  not 
certain.  I  got  no  wheat  from  Sweetzer  after 
that  conversation  with  Smith.  Sweetzer  left 
the  country." 

J.  K.  Mullen  testified:  "Am  acquainted  with 
R.  B.  Sweetzer  by  meeting  him  a  few  times. 
He  was  farming  in  the  fail  of  1884.  In  the 
fall  of  that  year  our  manager  bought  wheat  of 
him.  It  was  in  September,  1834.  He  brought 
the  wheat  to  the  mill  in  our  sacks,  and  dumped 
it  into  the  hopper  outside,  with  other  wheat. 
We  only  paid  him  $11.20  on  that  sale.  Deliv- 
ered him  receipts  for  the  wheat.  We  bought 
no  wheat  from  Sweitzer  after  a  conversation 
had  with  Mr.  Herr  in  relation  to  the  wheat. 
That  conversation  is  the  first  I  ever  heard  of 
Mr.  Herr  having  a  claim  on  it.  At  that  lime 
the  wheat  had  been  delivered,  and  the  receipts 
received.  Mr.  Herr  came  down  to  see  me 
about  this  matter.  He  gave  notice  that  he  bad 
a  claim  on  it.  He  saw  me  and  talked  with  me 
about  it.  A  erood  while  after  I  told  Mr.  Herr 
that  we  had  the  money  there,  and  would  pay  it 
to  whoever  was  lawfully  entitled  to  it.  The 
money  is  still  In  our  hands,  except  the  $11.20." 
e  L.  R.  A.      . 


(The  ffamishee  process  from  tne  county  court, 
and  the  summons  in  this  case,  were  both  served 
on  the  same  day.  Witness  could  not  state 
which  was  first  served.)  "Mr.  Sweelzer  came, 
and  demanded  the  money,  and  we  notified  him 
of  the  fact  that  Mr.  Herr  had  notified  us.  He 
left  something  there  in  writing;  and  we  notified 
Mr.  Sweetzer  we  could  not  pay  him  until  the 
matter  was  settled  in  the  courts." 

It  appears  from  the  testimony  that  no  sacks 
were  furnished  by  plaintiff  at  the  time  of 
threshing,  as  required  by  Sweetzer.  Strong,  a 
witness,  testified  that  he  got  for  himself  500 
sacks  of  the  defendant,  100  of  which  he  let 
Sweetzer  have.  It  appears  that  the  wheat  sold 
defendant  was  delivered  in  those  sacks. 

The  defendant  put  in  evidence  the  transcript 
of  a  record  and  judgment  in  the  county  court, 
wherein  the  W.  J.  Kinsey  Implement  Com- 

n'  obtained  judgment  by  default  against  R. 
weetzer,  for  $111.65  and  costs,  on  the  15th 
day  of  October,  1884;  that  the  Denver  Milling 
&  Mercantile  Company  had  been  served  with 

famishee  process  on  the  10th  day  of  October, 
884,  whereby  it  was  commanded  to  retain 
possession  of  money  and  property  in  its  hands 
belonging  to  R.  B.  Sweetzer,  that  it  might  be 
dealt  with  according  to  law.  Although  the 
facts  are  few  and  easily  understood,  and  the 
testimony  not  contradictory,  the  case  is  one  of 
some  difficulty;  the  controversy  having  arisen 
between  the  party  aasuminff  to  be  the  mort- 
gagee and  a  third  party, — the  supposed  mort- 
gagor having  left  the  country.  All  the  e^  idence 
in  support  of  the  mortgage,  and  the  doin^, 
and  declarations,  and  acts  of  the  parties  under 
it,  come  necessarily  from  the  plaintiff. 

The  first  question  to  be  determined  is:  Was 
there  a  delivery  or  transfer  of  the  possession  of 
the  wheat  by  the  mortgagors  to  the  plaintiff, 
under  the  mortgage,  previous  to  the  delivery  of 
the  wheat  by  R.  S.  Sweetzer  to  the  defendant? 

Theo.  W.  Herr,  brother  of  plaintiff,  said: 
"Mrs.  Sweetzer  turned  the  wheat  over  to  me." 
There  is  no  evidence  of  any  agency,  or  of  any 
authority  from  the  plaintiff  to  the  Sweetzers  to 
turn  the  wheat  over  to  him,  or  to  the  witness 
receiving  it  for  him.  There  is  no  evidence  of 
any  attempted  transfer  of  possession  to  plain- 
tiff. All  through  the  witness  says,  in  sp^kiog 
of  it,  "me,"  or  "I,"  or  "we,"  as  if  he  were  the 
party,  or  the  transaction  was  one  in  which  he 
and  plaintiff  were  jointly  interested. 

Unless  the  agency  of  T.  W.  Herr  fs  pre- 
sumed, as  it  was  not  proved,  the  discussion  of 
this  part  of  the  case  might  end  here.  There  is 
no  proof  of  any  demand  on  the  part  of  the 
plaintiff  for  possession,  or  any  attempt  or  in- 
tention on  the  part  of  the  Sweetzers  to  deliver 
to  him.  Assuming  that  he  was  the  ajoient,  and 
the  proper  person  to  transact  the  business,  we 
find  his  statement  that  Mrs.  Sweetzer  did  turn 
the  wheat  over  to  him  was  merely  his  conclu- 
sion, and  one  not  warranted  by  the  facts.  He 
appears  to  have  treated  her  alleged  statements 
of  willingness  and  intention  as  equivalent  to 
doing  the  act.  It  is  evident  from  toe  evidence 
that  he  did  not  furnish  the  sacks;  did  not  go 
after  the  grain  after  it  was  threshed,  and  receive 
possession  of  it;  the  Sweetzers  did  not  deliver 
the  possession;  and  that  the  possession  of  the 
four  loads  in  controversy  remained  in  them 
until  delivery  to  defendant 
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In  Cook  V.  Jfann,  6  Colo.  21,  cited  and  ap- 
proved in  Wilcox  v.  Jackaon,  7  Colo.  521,  El- 
bert, Ch,  <71,  said:  '*The  vendee  must  take  the 
actual  possession;  and  the  possession  must  be 
open,  notorious  and  unequivocal,  such  as  to 
apprise  the  community,  or  those  who  are  ac- 
customed to  deal  with  the  party,  that  the  goods 
have  changed  hands  and  that  the  title  has  passed 
out  of  the  seller  and  into  the  purchaser.  This 
must  be  determined  by  the  vendee  using  the 
usual  marks  or  indicia  of  ownership,  and  oc- 
cupying that  relation  to  the  thing  sold  which 
owners  of  property  generally  sustain  to  theij- 
own  property." 

To  establish  the  plaintiff's  right  to  recovery 
on  the  ground  of  a  delivery,  as  claimed  by 
counsel,  there  should  have  l)een  positive  proof 
of  an  actual  delivery  on  the  part  of  the  Sweet- 
zers,  and  an  acceptiance  by  plaintiff,  either  in 
person  or  by  an  authorized  agent,  and  an  actual, 
notorious  and  unequivocal  change  of  possession. 
The  law  upon  this  point  has  been  positively 
and  dearly  asserted  by  Elbert,  Ch.  J.,  in  Co€Jc 
V,  Mann,  supra,  and  by  Beck,  Ch.  J.,  in  Wil- 
cox  V.  Jackson,  supra,  and  perhaps  in  other 
cases,  and  is  a  rule  of  law  that  has  been  almost 
universally  accepted  in  construing  the  Statute 
of  Frauds  in  force  in  this  State.  A  careful  ex- 
amination of  the  evidence  will  make  it  appar- 
ent that  the  proof  in  this  case  fell  far  short  of 
establishing  the  necessary  facts  under  the  law. 

Failing  to  establish  a  delivery,  acceptance 
and  absolute  change  of  possession  of  the  wheat, 
plaintiff  could  only  succeed  by  proof  of  a  legal, 
valid  and  existing  mortgage  of  the  property  at 
the  time  of  the  sale  and  alleged  conversior 
The  paper  relied  upon  as  a  conveyance,  al- 
though, as  appears,  properly  executed  by 
grantors,  acknowledged  and  recorded,  con- 
tained no  mortgagee  or  grantee.  For  the  pro- 
tection of  purchasers  of  personal  property,  and 
the  prevention  of  fraud  by  means  of  lictilious 
chattel  mortgages,  the  Legislature  has  wisely 
required  the  same  formal  and  solemn  execution, 
acknowledgment  and  recording  of  such  con- 
veyances as  in  the  conveyance  of  real  estate. 
And,  if  authorities  are  wanting  to  determine 
the  validity  and  construction  of  thii  class  of 
conveyances,  the  legality  of  the  instrument  in 

guestfon  can  readily  be  determined  from  decis- 
)ns  in  regard  to  conveyances  of  real  estate 
and  other  instruments  requiring  the  same  for- 
malities and  essentials  as  are  required  in  chattel 
mortgages  by  our  Statute. 

In  1  bchouler  on  Personal  Property,  §  425, 
after  stating  the  object,  intention  and  necessity 
of  acknowledgment,  recording,  etc.,  it  is  said: 
"In  this  aspect,  then,  the  law  of  chattel  mort- 
gages comes  to  resemble  more  closely  than  ever 
that  of  real-estate  mortgages." 

The  oldest  authority  found  on  the  subject  is 
in  Shep.  Touch.  54,  where  it  is  said:  "Every 
deed,  well  made,  must  be  written;  i.e.,  the 
agreement  must  be  all  written  before  the  seal- 
ing and  delivery  of  it" 

In  the  case  of  Chauncey  v.  Arnold,  24  N.  Y. 
880,  there  was,  as  in  this  case,  a  mortgage, 
with  no  grantee,  and  the  papers  so  remained 
with  the  blank  unfilled  when  produced  in 
court  In  delivering  the  opinion.  Denio,  J., 
said:  "The  question,  therefore,  is  whether 
the  paper  in  question,  defective  as  it  is,  by  the 
omission  of  the  name  of  the  plaintiff^  as  the 
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party  in  whose  favor  it  is  alleged  to  liave  been 
executed,  can  nevertheless  be  sustained  as  a 
deed  mortgaging  the  property  to  him.  If  we 
take  into  consideration  only  what  is  written, 
the  paper  is  wholly  without  meaning.  A 
transfer  to  a  person  not  named,  or  in  any  way 
described  or  designated,  is,  unconnected  with 
anything  else,  a  mere  nullity."  Smith.  J. 
(concumng),  said:  "The  single  question  pre- 
sented upon  this  appeal  is  whether  the  judge 
at  the  circuit  erred  in  excluding  the  mort- 
gage purporting  to  have  been  executed  by 
MrJs.  Arnold  when  the  same  was  offered  in  ev- 
idence. I  think  there  can  scarcely  be  any 
doubt  that  the  decision  was  entirely  correct 
The  paper  called  a  mortgage  was  not,  in  fact, 
in  any  sense  a  deed.  It  was  entirely  incom- 
plete. Upon  its  face  it  was  an  imperfect 
instrument  No  mortgagee  or  obligee  was 
named  in  it,  and  no  right  to  maintain  an  ac- 
tion thereon  or  to  enforce  the  same  was  given 
therein  to  the  plaintiff  or  any  other  person. 
It  was  j>0r  M  of  no  more  legal  force  than  a  sim* 
pie  piece  of  blank  paper.  .  .  .  Delivery  is 
essential  to  the  validity  of  a  deed.  When  the 
deed  is  perfect  upon  its  face,  possession  by  the 
grantee  named  therein  is  presumptive  evidence 
of  a  proper  deliverv." 

In  Drury  v.  Foster,  69  U.  8.  2  Wall.  24  [17  L. 
ed.  7801,  the  paper  purporting  to  be  a  mortgage 
was  left  with  blanks  for  the  insertion  of  the 
mortgagee's  name  and  the  sum  borrowed,  to  be 
filled  up  by  the  husband.  The  court,  by  Mr. 
t/iMft'cd  rnelson,  says:  "Second.  There  could  be 
no  acknowledgment  of  the  deed  within  the  re- 
quisitions of  the  statute,  until  the  blanks  were 
nlled  and  the  instrument  complete.  Till  then 
there  was  no  deed  to  be  acknowledged.  The 
act  of  ihefeme  covert,  and  of  the  officers,  were 
nullities,  and  the  form  of  the  acknowledg- 
ment annexed  as  much  waste  paper  as  the 
blank  mortgage  itself,  as  the  time  of  sign- 


ing." 
In  J 


Preston  v.  HuU,  23  Gratt  600.  it  is  said 
of  a  bond  executed  and  delivered  without  an 
obligee:  "A  writing,  though  executed  with 
all  the  solemnities  of  a  deed,  without  such  ob- 
ligee, is  a  mere  nullity.  It  imposes  no  liabil- 
ity on  the  party  issuing  it  It  confers  no  rigbts 
upon  him  who  receives  or  holds  it.  It  is  not 
simply  an  imperfect  deed.  It  is  no  deed  at  all. 
It  only  becomes  a  deed  when  the  name  of  an 
obligee  is  inserted,  and  delivery  made  by  the 
obligor,  or  by  someone  legally  authorized  by 
him." 

In  Upton  V.  Archer,  41  Cal.  85,  it  is  said: 
"When  that  instrument  was  left  with  Webster 
by  fthe  plaintiff,  it  was  not  his  deed  for  the 
obvious  reason  that  there  was  only  one  party 
to  it.  No  one  could  convert  it  into  his  deed, 
except  the  plaintiff  himself,  or  someone  by 
him  thereto  duly  authorized,  and  it  could  not 
become  the  plaintiff's  deed  until  the  name  of 
the  grantee  was  inserted."  See  8guire  v. 
Whitton,  1  H.  L.  Cas.  338. 

In  Simms  v.  Harvey,  19  Iowa,  274,  Dillon. 
/.,  decided  briefly  and  broadly,  as  follows: 
"Under  our  statute,  as  at  common  law,  a 
grantor,  a  grantee  and  a  thing  to  be  granted 
must  all  be  described  in  a  deed;  and  an  instru- 
ment in  which  any  of  these  are  omitted  is  not 
legally  executed,  and  can  convey  no  title." 

In  WiU.  Real  Est.  877:    "A  grant,  to  be 
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valid  must  be  to  a  corpoiatiou,  or  to  some 
certain  person  named,  who  can  take  by  force 
of  the  grant,  snd  hold  in  his  own  right,  or  as 
trustee.  See  also  Meiglun  v.  Strong,  6  Minp. 
177  (Gil.  Ill);  Coruner  v.  Porter,  14  Ohio  St. 
460;  PeapU  v.  Organ,  27  111.  29 

The  conclusion  is  that  the  paper  was  no 
chattel  mortgaj^e  when,  as  in  this  case,  the 
proceeding  is  against  a  third  party.  And  this 
must  be  so  on  reason.  The  object  and  inten- 
tion of  the  Legislature  in  requiring  the  same 
formalities  in  executing,  acknowledging  and 
recording  as  in  mortgages  and  conve^'ances  of 
real  estate  was  not  to  protect  the  parties  to  the 
instrument,  but  to  protect  creditors  and  pur- 
chasers from  fraud  where,  as  in  this  State,  the 
chattels  are  allowed  to  remain  in  the  posses- 
sion of  the  mortgagor  until  after  default  in 
payment.  Hence  our  Statute  requires  these 
formalities,  and  that  the  instrument  be  re- 
corded for  the  purpose  of  bein;;  constructive 
notice  and  a  protection.  In  this  case  the  pa- 
per could  be  no  notice  of  anything.  If  such 
a  paper  is  to  be  construed  as  a  conveyance, 
then  only  one  party  is  needed,  and  any  failing 
or  dishonest  debtor  could  retain  the  property 
bv  his  own  act  in  making  and  filing  a  paper, 
l^he  instrument  in  this  case  could  only  have 
been  made  valid  between  the  supposed  original 
parties  by  the  tilling  up  of  the  blanks  and  a  re- 
delivery by  the  mortgagors.  I  am  aware  that 
there  is  a  line  of  cases  holding  that,  where  a 
note  and  chattel  mortgage  are  executed  with  a 
blank  for  payee  and  mortgagee,  and  placed  in 
the  hands  of  an  agent  to  raise  money,  with 
verbal  authority  to  fill  the  blanks  and  deliver 
the  papers,  the  transaction  is  held  valid,  and 
to  a  certain  extent  they  are  treated  as  commer- 
cial papers,  and  probably  correctly  so.  But 
this  is  on  the  theory,  and  can  only  be,  that  the 
party  negotiating  the  loan  is  the  agent  of  the 
maker,  but  the  papers  when  delivered  are 
compleie  and  the  act  of  the  agent  in  filling  the 
blanks  and  making  delivery  is  regarded  as  the 
act  of  the  maker;  but  in  no  case  have  these 
papers  ever  been  held  valid  without  parol 
proof  of  the  direction  and  authority  to  fill  the 
blanks  and  make  the  delivery.    A  glance  will 


show  that  this  does  not  fall  into  that  line  of 
cases. 

The  claim  of  plaintiff's  counsel  that,  if  plain- 
tiff did  not  take  title  to  the  wheat  under  the 
defective  mortgage,  he  took  title  by  the  assign- 
ment of  the  Brackbill  mortgage,  cannot  be 
sustained.  If  that  mortgage  had  not  become 
functuB  officio  by  its  terms  and  the  lapse  of 
time,  it  was  made  so  bv  the  acts  of  the  paities. 
Their  intention,  as  sLowu  by  the  evidence, 
was  to  cancel  those  papers  and  substitute 
others.  That  mortgage  was  not  made  to  se- 
cure the  note  reliea  upon  in  this  case,  but 
another  and  different  one,  which,  for  all  that 
appears,  was  canceled  and  destroyed.  It  is 
well  settled  in  this  class  of  cases  that  the  note 
is  the  principal  thing;  the  mortgage,  collateral 
or  incidental  to  it.  Hence  the  mortgage  was 
worthless  without  the  production  of  the  note, 
which  was  not  produced  or  sought  to  be  re- 
covered upon.  Neither  can  it  be  successfully 
held,  as  contended  in  argument,  that  the  re- 
cital in  the  second  mortgage  made  to  Buell  & 
Buell  was  notice  to  the  defendant  under  the 
Statute.  That  record  could  only  be  notice  of 
that  lien.  Had  defendant  been  required — 
which  he  was  not— to  see  that  record,  he  would 
not  have  been  aided,  as  the  recital  was  in  re- 
gard to  a  deed  which  had  no  existence. 

If  parties  lose  the  benefits  of  securities 
through  inattention  to,  and  carelesnessln,  their 
business,  courts  cannot  assist  them.  The  actual 
control  and  possession  of  personal  property, 
without  notice,  is  prima  facie  indicative  of 
ownership  at  law.  And  where,  as  in  this  case, 
one  of  two  parties  must  suffer  for  the  wrong- 
ful act  of  the  third,  the  loss  must  fall  upon 
him  who,  having  the  means  of  preverting  it, 
through  carelessness  or  inattention,  allows  a 
purchaser  to  be  misled. 

The  judgment  of  the  court  below  should  be 
affirmed/ 

Richmond  and  Pattison,  CO,,  con- 
curred. 

Per  Curiam  s 

For  reasons  stated  in  the  foregoing  opinion, 
the  judgment  of  the  Superior  Court  is  affirmed. 
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ATCHISON,  TOPEKA  &  SANTA  Ffj  R. 
CO.,  Ptff  in  Err., 

V. 

D.  C.  LINDLEY. 
(....Kan ) 

*1.   Where  a  shipper  of  stock  was  on  a 

*Head  notes  by  Ho&tom,  Ch,  J. 


fjreiffht  train  aecompanyinfi^  two  loads 
of  hu  stock,  which  wjre  beinsr  transported  to 
market,  and  the  train  had  attached  to  it  a  ca* 
boose  for  the  shippers  on  the  train  to  ride  In* 
and,  whfle  the  train  was  stoppinfr  at  a  station, 
the  conductor  addressed  the  shipper  as  follows: 
**Tou  greton  top,  and  help  siifDaL,  until  the  last 
load  of  hoffs  comes  up,  and  we  will  water  them,** 
—and  the  shipper  voluntarily  obeyed  the  order  or 


IXomm.— Volunteer  cannot  recover  for  injuries,  except 
where  catued  by  wantonness  or  malice, 

A  person  traveling:  on  a  train  in  charge  of  cattle 
is  a  passenger  for  hire;  the  consideration  for  his 
piflsage  Is  the  service  he  renders  in  taking  care  of 
the  cattle,  or  it  is  found  In  the  charges  made  for  ship- 
ping the  c.i.tle.  Missouri  Pac.  K.  Co.  v.  Ivey.  1  L. 
R.  A.  600.  71  Tex.  408.  8ee  Dcwlre  v.  Boston  &  M. 
R.  Co.  2  L.  R.  A.  166,  note,  148  Mass.  448. 

A  mere  order  to  one  riding  on  tbe  train,  given  by 
the  conductor,  wiU^not  constitute  an  employment 
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within  the  scope  of  the  implied  authority  of  the 
conductor;  so  a  mere  order  or  request  by  a  con- 
ductor, to  a  night  watchman  about  a  station  who 
was  riding  on  a  (freight  train  to  a  distant  station 
for  bis  meals,  to  make  a  coupling  for  him,  does 
not  constitute  an  employment.  Georgia  Paa  R. 
Co.  V.  Propst,  85  Ala.  203. 

For  tbe  rule  as  to  assuming  risks  of  employment 
and  its  extension  to  passengers  volunteering  to 
assist  employee,  see  Stringham  v.  Stewart,  1  L.  B. 
A.  484,  note,  HI  N.  Y.  18& 
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direotioD,  and  got  upon  the  train  moiiog  back- 
ward, and  while  on  the  top  of  the  train,  near  to 
the  end  of  a  car,  watching  a  brakeman  trying  to 
make  a  coupling,  was  severely  Injured  by  asudden 
forward  motion  or  Jerk  of  the  train,  without  any 
signal  thereof,— HcW,  that  as  the  shipper  volun- 
tarily placed  himself  in  a  position  of  known  dan- 
ger, and,  as  he  was  not  upon  the  top  of  the  train 
to  look  after  or  care  for  his  stock,  the  Railroad 
Company  is  not  liable  in  damages  for  his  injuries. 
S.  An  examination  of  the  testimony  and 
special  tindings  of  the  Jury  does  not  establish  such 
gross  negligence  in  the  case  as  amounts  to  wan- 
tonness or  malice  on  the  part  of  the  Kallroad 
Company  or  any  of  its  employes. 

(December  7, 1880.) 

ERROR  to  the  District  Court  for  Sumner 
County  to  review  a  judgment  in  favor  of 
plaintitf  in  an  action  to  recover  damages  for 
personal  injuries  alleged  to  have  resulted  from 
^defendant's  negligence,    Beterted. 

Statement  by  Horton,  Ch.  J.: 

On  the  26th  day  of  February,  1887,  D.  C. 
Lindley  filed  his  amended  petition  against  the 
Atchison,  Topeka  &  Santa  Fe  Railroad  Com- 
pany to  recover  $25,000  damages  for  certain 
personal  injuries  received  by  bim  on  July  16, 
18b5,  at  a  point  upon  the  railroad  between  Law- 
rence and  Argentine.  On  the  2 1  st  day  of  April, 
1887,  the  Railroad  Company  filed  an  amended 
tinswer,  setting  up:  first,  a  general  denial;  sec- 
4>nd,  contributory  negligence;  anii,  third,  that 
plaintiff  was  wrongfully  on  the  train  under  a 
stock  pass  issued  to  W.  T.  Lindley,  and  not  to 
the  plaintiff.  A  copy  of  the  stock-contract  pass 
is  as  follows: 

Atchison,  Topeka  and  Santa  Fe  Railroad 

Company. 

Live-Stock  Contract. 

Duplicate. 

No.  of  cars.       Initials. 

2,128.  at 

13,872.  at  Perth  Sta- 

tion, July  15,  1885. 

Received  of  James  Holland  2  cars  of  stock 
<85  head)  to  be  delivered  at  Kansas  City  station 
at  special  rates,  being 

dollars  per  car  for  horses  and  mulea. 

Wfr. "    "    "    "    cattle  and  hogs. 

"    "    ••    "    sheep. 

Consigned  to  G.  W.  Kefner  at  Kansas  City, 
Mo.,  station. 

Agreement  made  between  the  Atchison,  To- 
peka and  Santa  F6  Railroad  Company,  party 
of  the  first  part,  and  James  Holland,  parly  of 
the  second  part,  wilnesseth  that  in  considera- 
of  the  ahove-namcd  special  rates  and  other 
valuable  oonsiderat ions  (hereby  ack  no w  ledged ), 
the  said  party  of  the  second  part  hereby  re- 
lieves said  party  of  the  first  part  from  the  lia- 
bility of  a  common  carrier  in  the  transporta- 
tion of  said  stock,  and  agrees  Ihat  such  liabili- 
ty shall  be  only  that  of  a  private  carrier  for 
liire.  (2)  And  said  party  of  the  second  part 
liereby  accepts  for  such  transportation  the  cars 
provioled  by  said  Company,  and  used  for  ship- 
ment of  said  stock,  and  hereby  assumes  all  risk 
of  injury  which  the  animals,  or  any  of  them, 
may  receive  in  consequence  of  their  being  wild, 
unruly  or  weak,  or  maiming  each  other  or 
themselves,  or  in  consequence  of  heat  or  suf- 
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focation  or  other  ill  effects  of  being  crowdeil  In 
the  cars,  or  on  account  of  being  injured  by  the 
burning  of  bay,  straw  or  other  material  used 
]iy  the  owner  for  feeding  the  stock,  or  other- 
wise; and  also  all  risk  oi  damage  or  injury  or 
loss  whatever  which  may  be  sustained  by  rea- 
son of  any  delay  or  detention  in  such  trans- 
portation, whether  occasioned  by  any  mob, 
strike  or  threatened  violence  to  person  or  prop- 
erty from  any  source,  or  injury  to  track  or 
yards,  or  any  or  all  other  causes,  whether  men- 
tioned or  not,  and  all  risk  of  the  escape  of  any 
portion  of  said  stock,  or  loss  of  or  damage  from 
any  other  cause  or  thing  not  resulting  from  the 
willful  negligence  of  the  agents  of  said  party 
of  the  first  part  (8)  And  said  party  of  the 
second  part  further  agrees  that  he  will  load  and 
unload  said  stock  at  his  own  risk,  and  feed, 
water  and  attend  to  the  same  al  his  own  ex- 
pense and  risk  while  it  is  in  the  stock  yards  of 
the  party  of  the  fii*st  part  awaiting  shipment, 
and  whue  on  the  ears,  or  at  feeding  or  transfer 
points,  or  where  it  may  be  unloaded  for  any 
purpose.  (4)  And  it  is  further  agreed  that  said 
party  of  the  second  part  will  see  that  said  stock 
is  securely  placed  m  the  cars  furnishc<l,  and 
that  the  cars  are  securely  and  properly  fastened 
so  as  to  prevent  the  escape  of  said  stock  there- 
from. (5)  And  it  is  further  agreed  that,  in 
case  the  said  party  of  the  first  part  shall  fur- 
nish laborers  to  assist  in  loading  and  unloading 
said  stock,  they  shall  he  subject  to  the  order, 
and  be  deemed  employ 6$,  of  said  party  of  the 
second  part  while  so  assisting.  (6)  And  for 
the  consideration  aforementioned  said  party  of 
the  second  part  further  agrees  that,  as  a  condi- 
tion precedent  to  his  right  to  recover  any  dam- 
age for  loss  or  injury  to  said  stock,  he  will  give 
notice  in  writing  of  his  claim  therefor  to  some 
officer  of  said  party  of  the  first  part,  or  its 
nearest  station  agent,  before  said  stock  is  re- 
moved from  the  place  of  destination  above 
mentioned,  or  from  the  place  of  delivery  of  the 
same  to  said  party  of  the  second  part,  and  be- 
fore such  stock  is  mingled  with  other  stock. 
(7)  Agents  of  this  Company  are  not  authorized 
to  agree  to  forward  live  stock  to  be  delivered 
at  any  special  time.  (8)  The  evidence  that  said 
party  of  the  second  part  after  a  full  understand- 
ing thereof  assents  to  all  the  conditions  of  the 
foregoing  contract  is  his  signature  thereto. 

A.  E.  Finch.  Agent  for  the  Company. 
James  Holland,  Shipper. 
Witness:   W.  E.  Keer.    (To  be  other  than 
either  signer  of  the  contract.) 

Not  negotiable. 

Notice.  Agent  will  have  shipper  sipn  du- 
plicate in  copying  ink,  and  take  au  impression 
of  same  before  forwarding  to  general  freight 
agent 

Executed  in  duplicate. 

Form  67.    Duplicate. 

Atchison,  Topeka  and  Santa  Fe  R.  R.  Co.' 
Live-Stock  Contract. 

From  Perth  station. 

To  Btock  shippers,  agents  and  conductors. 

(9)  On  and  after  May  1st,  1884,  the  follow- 
ing rules  will  govern  the  issuance  of  passes  to 
men  in  charge  of  live  stock,  and  their  return. 
(10)  On  shipment  of  horses,  mules,  cattle, 
hogs  and  sheep,  belonging  to  one  owner,  ship* 
pers  will  be  passed  on  freight  train  with  stock. 
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and  on  contracts  as  follows:  (11)  on  shipmeDt 
of  one  (1)  car  live  stock,  one  (1)  man  will  be 
carried  free  one  way  in  charge  of  stock,  and 
his  contract  will  be  authority  for  conductors  to 
pass  him.  ^o  return  passes  will  be  given  on 
account  shipment  one  (1)  car.  (12)  One(l)  man 
with  two  (2)  to  three  (8)  cars;  two  (2)  men  with 
four  (4)  to  seven  (7)  cars;  three  (3)  men  with 
eight  (8)  to  twenty  (20)  cars;  four  (4)  men  with 
twenty  one  (21) cars  or  more,  which  is  the  max- 
imum number  that  will  be  passed  with  stock 
for  one  owner.  (18)  The  agent  at  the  station 
where  the  stock  is  loaded  will  enter  on  the 
back  of  the  contract  in  ink,  and  erase  with 
faik  the  spaces  not  used,  the  name  or  names 
of  the  persons  who  are  actually  entitled  to 
pass  free  with  stock,  which  is  the  authority 
for  the  conductoi*s  to  accept  such,  and  pass 
the  parties.  When  no  return  pass  is  given, 
forwarding  agent  will  erase  with  ink  the  space 
provided  for  return  pass.  (14)  Names  entered 
In  pencil  will  not  be  accepted  by  conductors 
when  no  person  is  in  charge.  Erase  all  the 
spaces  on  the  back  of  the  contract.  Agents 
will  refuse  to  enter  any  names  on  the  contract 
but  those  of  the  owner  or  employSs  in  chai-ge 
of  stock,  without  regard  to  passes  required  by 
the  number  of  cars.  (15)  It  is  understood  that 
the  shippers  are  passed  on  freight  trains  to 
take  care  of  tlieir  stock,  and  stock  contracts, 
except  to  return,  countersigned  as  below,  are 
not  good  on  passenger  trains.  (18)  Return 
passes,  good  on  all  trains  that  carry  passengers, 
will  be  given  to  the  parties  passed  with  stock 
on  stock  contracts  only,  and  will  not  be  ac- 
cepted unless  countersigned  and  stamped  by 
the  general  freight  agent  at  Topeka,  or  by  the 
agent  at  the  station  to  which  stock  is  contracted. 
(17)  Return  passes  will  not  be  given  unless 
contracts  are  presented  within  ten  (10)  days 
from  their  date,  and  will  be  good  only  when 
used  within  three  (8)  days  after  being  counter- 
signed and  stamped.  When  contract  is  pre- 
Bi-nlcHi  for  return  trip,  conductor  of  last  division 
will  be  particular  to  take  up  and  return  it  to 
the  general  freiglit  agent.  (18)  Contracts  for 
single  car  shipments  must  be  taken  up  on  the 
trip  (see  note  ten)  and  returned  to  auditor 
with  ticket  collections  by  conductors  of  last 
division.  No  return  pass  will  be  given  on  ac- 
count of  emigrant  outfit  (19)  For  other  rules 
governing  the  shipment  of  live  stock,  see  local 
tariflf,    11.  C.  Barlow,  General  Freight  Agent. 

Release. 

(20)  "We,  the  undersigned,  in  charge  of  live 
stock  mentioned  in  the  within  contract,  in  con- 
sideration of  the  free  pass  granted  us  by  the 
Atchison,  Topeka  and  Santa  F6  Railroad  Com- 
pany, hereby  agree  that  said  Company  shall 
not  DNB  liable  to  us  for  injury  or  damage  of  any 
kind  suffered  by  us  while  in  charge  of  said 
stock,  or  while  traveling  upon  such  free  pass. 
Wra.  F.  Lindley,  with  two  cars,  the  iiumbers 
of  which  are  noted  within,  July  15th,  1885. 

(21)  Pass,  on  freight  trains  only,  Wm.  F. 
Lindley,  party  in  charge  accompanying  stock. 
E.  A.  Finch,  Agent. 

(22)  Only  names  of  parties  entitled  to  pass 
must  be  entered,  and  draw  a  pen  through  the 
blank  spaces.  Agents  will  make,  and  have 
signed,  two  copies  of  contract,  giving  original 
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to  shipper,  and  sending  duplicate  to  general 
freight  office. 

Atchison,  Topeka  and  Santa  F6  Railroad 

Company.    Good  for  return  passes  from 

to  for  the  person  or  persons  named 

above,  if  stamped  or  countersigned  by  the  gen- 
eral freight  agent,  or  agent  at  delivery  station. 

Void  unless  used  within  three  (3)  days  trom 
date. 

Trial  had  at  the  May  Term  of  the  court  for 
1887,  before  the  court  with  a  jury.  The  jury 
returned  a  verdict  for  the  plaintiff  for  $0,65(). 
The  jury  also  made  the  following  special  find- 
ings of  fact:  ''(l)  After  watering  the  car  of 
hogs  on  the  first  section  of  the  train,  where 
did  the  plaintiff,  D.  C.  Lindley,  go?  Answer. 
On  the  top  of  the  rear  of  the  portion  of  the 
train  attached  to  the  engine.  (2)  Where  did 
the  plaintiff,  D.  C.  Lindley,  first  go  after 
getting  on  top  of  the  train?  If  towards  the 
engine,  how  many  cars?  A.  On  the  second 
or  third  car  from  the  rear  portion  of  that 
portion  of  the  train  attached  to  the  engine, 
(3)  For  what  purpose,  if  any,  did  the  plaintiff, 
D.  C.  Lindley,  go  to  the  rear  car  on  the  first 
section  of  the  train  after  going  towards  the  en- 
gine? A.  It  is  not  clear  to  the  minds  of  the 
jury.  (4)  What,  If  anything,  did  the  plaintiff, 
D.  C.  Lindley,  do  after  reaching  the  rear  car 
of  the  first  section,  and  upon  what  part  of  the 
rear  car  did  he  stand?  In  what  direction  was 
he  looking?  A.  Walked  to  rear  end  of  run- 
board  in  center  of  car,  towards  the  detached 
portion  of  the  train.  (5)  What  caused  the  plain- 
tiff,  D.  C.  Lindley,  to  fall  from  the  car?  A. 
By  a  sudden  forward  motion  of  the  train.  (8)- 
Was  the  plaintiff.  D.  C.  Lindley,  guilty  of  neg- 
ligence in  going  to  end  of  rear  car  of  the  first 
section  of  the  train?  A.  Not  by  reason  of  go- 
ing. (7)  Did  the  engineer  who  was  operating 
the  engine  at  the  time  of  the  accident  see  the 
plaintiff,  D,  C.  Lindley,  on  the  top  of  the  first 
section  of  the  train  to  which  the  engine  was  at- 
tached, at  any  time  justprior  to  or  at  the  time 
of  the  accident?  A.  We  do  not  know.  (8> 
Were  any  of  the  trainmen  on  the  train  under 
the  infinence  of  intoxicating  liquor?  If  so, 
who?  .  A.  We  do  not  know.  (9)  W^ere  any  of 
the  men  who  were  running  and  operating  the 
train  guilty  of  any  negligence  at  the  time  of  the 
accident?  If  yes.  in  what  did  it  consist?  A. 
Yes;  in  the  hurried  manner  in  which  the  em- 
ployes of  the  said  train  managed  the  same. 
(10)  Was  the  plaintiff,  D.  C.  Lindley,  pilty  of 
negligence  in  going  on  top  of  the  tram  at  £u- 
dora  just  prior  to  the  acciaent?  A.  No.  (11) 
Who  made  the  coupling  at  the  time  of  the  acci- 
dent, and  was  he  the  head  or  rear  brakemanf 
A.  C^uy,  the  head  brakeman.  (12)  Was  the 
plaintiff,  D.  C.  Lindley,  watcliing  the  brake- 
man  between  cars  making  the  coupling  at  the 
time  of  the  accident?    A.  Yes.    (18)  Was  it 

f)art  of  the  duties  of  the  plaintiff,  D.  C.  Lind- 
ey,  in  taking  care  of  the  two  carloads;  of  stock 
on  the  train,  to  assist  the  trainmen  in  the  man- 
agement, running  or  coupling  of  the  cars  on 
the  train,  and  in  making  signals  to  the  engineer f 
A.  No.  (14)  Uow  much  was  the  damage  to 
the  plaintiff,  D.  C.  Lindley,  on  account  or  ex- 
penses while  at  Kansas  City,  Mo.,  and  in  what 
do  they  consist?  Answer  fully.  A.  About 
$838;  doctor  bills,  nurse  and  board.    (15)  Did 
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the  engineer  who  was  operating  the  engine  at 
the  time  of  the  accident,  and  Just  prior  thereto, 
have  any  knowledge  that  the  plaintiff,  D.  C. 
Lindley,  was  on  top  of  the  train  of  cars  attached 
to  the  engine?  A.  We  do  not  know.  (Id)  Did 
the  engineer  who  was  operating  the  en^e  at 
the  time  of  the  accident  to  the  plaintiff,  and 
just  prior  thereto,  use  ordinary  care  in  handling 
the  engine?    A.  No." 

The  Railroad  Company  filed  its  motion  for 
Judgment  upon  the  special  findings  of  the  jur^, 
notwithstanding  the  verdict,  and  also  filed  its 
motion  for  a  new  trial.  These  motions  were 
heard  on  the  6th  day  of  June,  1887,  and  taken 
under  advisement  until  the  next  term  of  the 
court.  At  the  September  Term  of  the  court 
for  1887  the  motions  were  overruled,  and  Judg- 
ment was  rendered  in  favor  of  the  plaintiff,  and 
against  the  Railroad  Company,  for  the  sum  of 
$9,883.  The  Railroad  Company  excepted,  and 
brings  the  case  here. 

Messrs.  Geor^  R.  Peck,  A.  A.  Hurd, 

0.  J.  Wood  ana  Robert  Dunlap,  for  plain- 
tiff in  error: 

The  testimony  on  behalf  of  plaintiff  was  to 
the  effect  that  the  Jar  in  this  case  was  no  greater 
than  would  occur  where  the  coupling  in  a  train 
should  break.  Therefore  the  e'vidence  was  not 
sufficient  to  establish  negligence  in  the  defend- 
ant. 

Mitchell  V.  Cffiieago  db  G,  T,  R  Co.  51  Mich.  286. 
12  Am.  &  Eng.  tt.  R.  Cas.  163;  Hayes  v.  Forty- 
Second  Street  dt  0.  S.  F.  R.  Co.  97  N.  Y.  259; 
Brown  v.  Congress  &  B.  Street  R.  Co.  49  Mich. 
158,  8  Am.  &  Eng.  R.  R.  Cas.  888. 

The  conductor  was  not  shown  to  have  any 
power  or  authority  to  employ  men  to  do  the 
train  work,  or  discharge  the  service  required 
of  plaintiff.  The  Company  ought,  therefore, 
not  to  be  bound  by  any  such  unauthorized  di- 
rection given  by  the  conductor,  nor  be  held 
liable  for  an  injury  which  resulted  from  the 
awkwardness  of  the  plaintiff. 

It  is  a  liability  which  the  Railroad  Company 
could  in  no  manner  anticipate. 

EoerhartY.  Terre  Haute  A  I.  R  Co.  78  Ind. 
292,  4  Am.  &  Eng.  R.  R.  Cas.  602-604;  New 
Orleavs,  J.  dO.  ]\.  R.  Co.  v.  Harrison,  48  Miss. 
112;  Flower  v.  rennsyltania  R,  Co.  69  Pa.  210. 

A  custom  to  do  a  negligent  act  and  take  risks 
could  not  excuse  the  plamtiff  in  the  doing  of  a 
negligent  act. 

Lawson,  Usages  and  Customs,  828,  329;  Berg 
V.  Chicago,  M.  A  St.  P.  R.  Co.  50  Wis.  419,  2 
Am.  &  Eng.  R.  R.  Cas.  70. 

The  assent  or  direction  of  the  conductor  does 
not  render  the  act  of  the  plaintiff  in  assuming 
this  perilous  position  any  the  less  negligent. 

Baltimore  cfc  P.  R.  Co.  v.  Jones,  95  U.  S.  439 
(24  L.  ed.  506);  Rickey  v.  Boston  &  L.  R.  Co.  14 
Allen,  438;  Downey  v.  Hendrie,  46  Mich.  501; 
Pennsylvania  R  Co.  v.  Langdon,  92  Pa.  21; 
Zefiigh  Valley  R.  Co.  v.  Greiner,  4  Cent.  Rep. 
898,  118  Pa.  607;  McCorkle  v.  lyhicago,  R.  I.  d 
P.  R,  Co.  61  Iowa,  555;  Rticker  v.  Missouri 
Pae.  R.  Co.  61  Tex.  499;  Lindsey  v.  Chicago,  R. 

1.  d  P.  R.  Co.  64  Iowa,  407;  Bon  v.  Railway 
Pass.  Assur.  Co.  56  Iowa,  664:  Player  v.  Bur- 
lington, C.  R.  d  K  R.  Co.  62  Iowa,  723;  Big- 
gins V.  Cherokee  R.  Co.  73  Ga.  150,  151;  Rob- 
ertson V.  New  York  d  E.  R.  Co.  22  Barb.  91; 
Hoar  V.  Maine  Cent.  R.  Co.  70  Me.  65;  Houston 
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d  T.  0.  R.  Co.  V.  Cl&mmons,  56  Tex.  88;  Blair 
V.  Grand  Rapids  d  1.  R.  Co.  60  Mich.  124; 
Ncnfolk  dW.  R  Co.  v.  Ferguson,  79  Va.  241; 
Wardy.  Central  Park  R.  Co.  11  Abb.  Pr.  N, 
S.  411;  Quinn  v.  Hlinois  Cent.  R  Co.  51  111. 
496;  Doggett  v.  Rlinois  Cent.  R  Co.M  Iowa» 
284;  Dougan  v.  Champlain  Transp.  Co.  6  Laus. 
480,  435,  436;  Harris  v.  Hannibd  d  St.  J.  R 
Co.  5  West.  Rep.  412,  89  Mo.  238;  WaUace  ▼. 
Western  N.  C.  R.  Co.  98  N.  C.  494;  Smith  v. 
Richmond  d  D.  R  Go.  99  N.  C.  241;  Camden 
d  A.  R.  Co.  v.  Hoosey,  99  Pa.  592;  Adams  v. 
Lancashire  d  T.  R.  Co.  L.  R.  4  C.  P.  742; 
Siner  v.  Great  Western  R.  Co.  L.  R.  4  Exch. 
117;  Blitdi  v.  Central  R.  Co.  76  Ga.  333;  Todd 
V.  Old  Colony  d  V^  R  R.  Co.  3  Allen,  18; 
Smotherman  v.  St.  Louis,  L  M.  d  S.  R,  Co.  29 
Mo.  A  pp.  285. 

The  authority  of  the  conductor  of  this  stock 
or  freight  train  was  necessarily  more  limited 
than  tSat  of  the  conductor  of  a  regular  passen- 
cer  train,  and  notice  of  his  limited  authority 
will  be  implied. 

Eaton  V.  Delaware,  L.dW.R  Co.  57  N.  Y. 
882,  393. 

Mr.  Charles  Willsie,  for  defendant  in 
error: 

The  same  degree  of  care  was  demanded  of  the 
railroad  company  as  if  plaintiff  had  been  a 
passenger  for  hire  in  any  other  way  than  as  a 
shipper. 

Jacobus  V.  St.  Paul  d  C.  R.  Co.  20  Minn. 
125;  Ohio  d  M.  R.  Co.  v.  Nickless,  71  Ind.  271 ;  Ir^ 
dianaprdis  d  St.  L.  R.  Co.  v.  Horst,  93  U.  S. 
291  (23  L.  ed.  898);  Ohio  d  M.  R.  Co.  v.  Selby, 
47  Ind.  471. 

Drovers  in  charge  of  stock  on  the  train  are 
at  all  times  under  the  direction  of  the  conduc- 
tor, who  is,  above  everybody  else,  supposed  to 
know  where  to  direct  and  how  to  direct  ship- 
pers.' 

Jacobus  V.  St  Paul  dC.R  Co.  20  Minn.  125, 
Caldwell  v.  Murphy,  1  Duer,  233;  Spooner 
V.  Brooklyn  City  R.  Co.  54  N.  Y.  230;  Creed 
V.  Pennsylvania  R.  Co.  86  Pa.  139;  Dunn 
V.  Grand  Trunk  R.  Co.  58  Me.  187;  Lucas  v. 
Milwaukee  d  St.  P.  R.  Co.  33  Wis.  41;  Meesd 
V.  Lynn  d  B.  R.  Co.  8  Alleui  234. 

He  is  the  animating  and  controlling  spirit 
of  the  mechanism  employed,  and  his  standard 
of  duty  is  according  to  the  risks  be  requires,  oi 
knowingly  permits,  a  shipper  to  take. 

Indianapolis  d  St.  L.  R.  Co.  v.  Horst,  supra. 

Negligence  is  not  imputable  to  a  person  for 
failing  to  look  for  danger,  when  from  the  sur- 
rounding circumstances  the  person  sought  to 
be  charged  with  it  had  no  reason  to  suspect  that 
danger  was  to  be  apprehended. 

Moulton  V.  Aldrich,  28  Kan.  300. 

If  the  engineer  started  up  that  entrine  and 
train  without  a  signal  so  to  do,  Jerked  that  tmiii 
in  two,  and  hurt  Lindley,  as  was  done,  the 
Railroad  Company  is  estopped  from  saying 
that  the  en^'neer  was  not  guilty  of  gross  and 
willful  negligence. 

Kansas  Pac.  R.  Co.  v.  Peavey,  29  Kan.  180. 

But  giving  the  defendant  all  it  can  ask  in 
the  premises,  then  Lindlej's  act  was  merely  a 
condition,  and  not  a  judicial  cause  of  the  injury; 
which  is  not  a  bar  to  a  recovery,  even  though 
the  plaintiff  was  guilty  of  negligence. 

Thirteenth  d  FifUenih  Street  Pass.  RCo.r 
Boudrou,  92  Pa.  476,  87  Am.  Rep.  707. 
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Assuming  that  the  conductor  had  nothing  to 
<Jo  about  Lmdley  going  on  top  of  the  train,  and 
that  it  was  dangerous  tor  him,  under  any  cir- 
•cu instances,  to  i)e  on  the  top  and  end  of  the  car, 
it  was  no  excuse  for  the  Railroad  Company  to 
fecklessly  injure  him. 

Hart  field  v.  lioper,  21  Wend.  (il6;Vandegrift 
▼.  Rediker,  22  N.  J.  L.  185;  Lafayette  dl.R. 
Co.  v.  Adams,  26  Ind.  70;  Indianapolis  db  C. 
R  Co,  V.  McClure,  26  Ind.  870;  Mulherrin  v. 
Delaware,  L,  cfe  W.  R,  Co.  81  Pa.  8G6;  Norris 
V.  LitdiMd,  85  N.  H.  271;  Daley  v.  Norwich  <fe 
W.  R.  &.  26  Conn.  571;  Chicago  AN,  W.  R. 
Co.  V.  DonaJiue,  75  111.  106;  Litchfield  Coal  Co. 
V.  Taylor,  81  111.  590;  Claxton  v.  Lexington  d 
B.  8.  R.  Co.  18  Bush,  636;  Cooley.  TorU,  674; 
Droton  v.  Hannibal  A  St.  J.  R.  Co.  60  Mo.  461; 
Kerwhaker  v.  Cleveland,  C.  d  C.  R.  Co.  8  Ohio 
St.  172;  Kansas  Pac.  R.  Co.  v.  Pointer,  14  Kan. 
57;  Union  Pac.  R.  Go.  v.  Rollins,  5  Kan.  176; 
Pacific  R.  Co.  V.  HouU,  12  Kan.  828;  Burner. 
Belle/ontaine  R.  Co.  50  Mo.  139. 

The  injury  was  not  the  consequence  of  Lind- 
lev's  position  on  the  train,  hut  the  consequence 
of  the  jerking  of  the  train;  and  to  determine 
whether  an  act  is  negligent,  its  character  and 
4ill  of  its  qualities,  and  all  the  circumstances 
tinder  whicD  it  was  done,  must  he'known  and 
•considered. 

Wood  V.  Chicago,  M.  d  8t.  P.  R.  Co.  51  Wis. 
196.  See  also  Philadelphia  d  R.  R.  Co.  v. 
Derby,  55  U.  8.  14  How.  468  (14  L.  ed.  502); 
77ie  New  World  v.  King,  57  U.  8.  16  How.  469 
<14  L.  ed.  1019);  Dunn  v.  Grand  Trunk  R.  Co. 
^8  Me.  187;  Tuller  v.  Talbot,  28  111.  857;  Pitts- 
lurg,  a  d  St.  L.  R.  Co.  v.  Thompson,  56  111. 
138;  Toledo,  W.  d  W.  R.  Co.  v.  Owen,  48  Ind. 
-405;  Doggett  v.  lUinois  Cent.  R.  Co.  84  Iowa. 
:284;  Colegrove  v.  New  York  d  N.  H.  R.  Co.  20 
N.  Y.  492;  McAunich  v.  MisHssippi  d  M  R. 
Co.  20  Iowa,  845;  Clark  v.  Eighth  Avenue  R. 
Co.  36  N.  Y.  136,  93  Am.  Dec.  496;  Werle  v. 
Long  Island  R.  Co.  98  N.  Y.'  650;  Kentucky 
Cent.  h.  Co.  V.  DiUs,  4  Bush,  693;  1  Lacey.  Dig. 
-of  Railway  Dec.  418;  2  Wood,  Railway  Law, 
1112. 1 121:  Little  Rock  d  Ft.  8.  R.  Co.  v.  Miles, 
40  Ark.  298,  18  Am.  &  Eng.  R.  R.  Cas.  10; 
Topeka  City  R.  Co.  v.  Hicjgs,  88  Kan  875;  St. 
Joseph  d  W.  R.  Co.  v.  Wheeler,  85  Kan.  190; 
Cincinnati,  W.  d  M,  R.  Co.  v.  Peters,  80  Ind. 
168,  6  Am.  <&  Eng.  K  R.  Cas.  137;  LakeS^iore 
d  M.  S.  R.  Co.  V.  Brou)n,  11  West  Rep.  800, 
128  111.  162,  81  Am.  &  Eng.  R.  R.  Cas.  61; 
McQee  v.  Missouri  Pac.  R.  Co.  \Q  West.  Rep. 
282,  92  Mo.  208,  81  Am.  &  Eng.  R.  R.  Cas.  6; 
Rucker  v  Missouri  Pac.  R.  Co.  61  Tex.  499,  21 
Am.  &  Eng.  R.  R.  Cas.  245,  249  noU. 

If  the  Company's  employes  directed  or  per- 
mitted passengers  to  occupy  unusual  places  on 
the  train,  the  Company  is  held  to  the  utmost 
<»are  in  avoidlnir  injuries  to  passengera. 

Allemler  v.  Chieaqo,  R.  I.  d  P.  R.  Co.  ^ 
Iowa,  276,  14  Am.  K.  Rep.  443. 

Even  if  Lindley  was  negligent  in  standing  on 
the  end  of  ibe  car,  the  employes  knowing  it, 
they  should  have  taken  care  to  prevent  an  in- 
iury,  and  a  failure  to  do  so  lenders  the  Company 
liable. 

Iloitston  d  T.  C.  R.  Co.  t.  Smith,  52  Tex. 
178;  Cleveland,  C.  d  C  R.  Co.  v.  Cratrford,  24 
Ohio  St.  631.  7  Am.  R.  Rep.  172;  Penniylvania 
R.  Co.  v.  Weiner.  89  Pa.  59;  Mark  v. St.  Paul, 
M.  d  M.  R.  Co.  80  Minn.  493 
•«  L.  R  A. 


Horton*  Ch,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  by  D.  C.  Lindley  against 
the  Atchison,  Topeka  &  SantaF6  Railroad  Com- 
pany for  injuries  received  while  traveling  on  a 
stock  train,  and  resulted  in  a  verdict  against 
the  Company  for  $9,650.  McCambridge  was 
the  conductor  of  the  train,  Allen  was  the  engi- 
neer and  Guy  the  head  brakeman.  Lindley 
was  a  live-stock  dealer,  fifty  years  of  age,  re- 
siding in  Albion,  Harper  County,  in  this  State. 
He  had  shipped  livestock  for  thirty-four  years. 
The  alleged  cause  of  action  occurred  on  the 
16th  day  of  July,  1885.  Lindley  had  shipped 
on  the  defendant's  train  one  carload  of  hogs 
and  one  carload  of  cattle,  from  Perth  Station, 
in  Sumner  County,  to  be  transported  to  Kansas 
City,  Mo.,  and  was  on  top  of  one  of  the  stock 
cars  just  before  his  i n  j u ries.  He  arrived  at  Eu- 
dora,  a  station  between  Topeka  and  Argentine, 
between  5  and  6  o'clock  in  the  morning.  The 
train  consisted  of  forty-flve  cars,  loa(£d  with 
stock.  Soon  after  arriving  at  Eudora,  eight  or 
ten  of  the  cars,  with  the  caboose,  broke  or  sep- 
arated from  the  main  train. 

The  petition  alleged,  among  other  thin^, 
that  "the  conductor  then  in  charg^e  of  the  tram, 
totally  disregarding  the  safety  of  human  life, 
and  being  grossly  careless  of  the  safety  of  the 
passengers  on  the  train,  and  well  understanding 
the  culpably  negligent  manner  in  which  the  en- 
gineer was  handling  the  train,  carelessly  and 
negligently  asked,  directed  and  induced  the 
plaintiff  to  climb  up  on  the  top  of  the  cars,  and 
signal  for  the  front  portion  of  the  train  to  be 
backed  up  so  as  to  have  the  rear  and  front  por- 
tion of  the  train  coupled  together,  and  then  sig- 
nal the  cars  containing  hogs  needmg  water  m 
the  hind  part  of  the  train,  so  that  the  conductor 
could  water  them.  That  the  front  part  of  the 
train  was  then  backed  up  to  the  hind  portion 
of  the  train;  and  while  the  brakeman  was  be- 
tween the  cars  making  the  coupling,  and  while 
plaintiff  was  on  top  of  the  cars,  looking  in  an 
opposite  direction  from  the  engineer,  the  latter, 
then  and  there  operating  the  engine  of  the  train, 
did  then  and  there,  with  gross  and  wanton  neg- 
ligence, and  with  utter  disregard  for  human 
life,  without  any  warning  suddenly  throw  open 
the  throttle  of  the  engine,  and  turn  on  all  the 
steam  power  possible,  so  that  the  engine  started 
up  with  the  cars  with  so  much  force  and  power 
that  the  life  of  any  human  bein?  upon  the  top 
of  the  train  was  un^ife.  That  the  train  started 
up  so  suddenly,  and  with  such  a  tremendous 
jerk,  that  it  threw  the  plaintiff  clear  off  of  his 
feet,  and  pitched  him  head  foremost  down  upon 
the  railroad  track,  where  he  would  have  been 
run  over  and  mashed,  if  he  had  not  been 
snatched  from  his  perilous  condition." 

The  evidence  upon  the  part  of  Lindley  tend- 
ed to  show  that  when  the  train  stopped  at  Eu- 
dora he  got  out  of  the  caboose  with  McCam- 
bridge. the  conductor,  and  T.  V.  Borland,  an- 
other shipper  havine  stock  upon  the  train;  that 
tliey  walked  up  to  the  water  tank;  that  the  en- 
gine and  three  carloads  of  hogs  had  passed  the 
tank;  that  the  plaintiff  then  asked  the  conduct- 
or if  he  would  not  back  up  the  train,  and  water 
the  three  cars  that  had  passed  the  tank;  that 
the  conductor  said,  "No;  the  hogs  are  not 
yours;"  that,  finally,  the  train  was  hacked  up 
to  water  or  shower  the  hogs;  that  the  conduct- 
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or»  who  was  siandiDg  at  the  water-tank,  look- 
ing down  at  Lindley  and  Borland,  said,  "You 
fellows  stand  down  there,  and,  when  a  car  of 
cattle  or  horses  come  along  that  you  don't  want 
watered,  throw  down  voiur  hands,  and  1  will 
turn  the  water  off;  ana  when  you  come  to  a 
carload  of  hogs,  throw  up  your  hands,  and  I 
will  shower  them;"  that  Lindley  and  Borland 
•did  as  the  conductor  suggested;  that  about  a 
dozen  or  fourteen  carloads  of  hogs  were  then 
watered;  that,  when  the  last  carload  of  those 
-cars  was  watered,  the  conductor  looked  down 
again,  and  said  to  Lindlev  and  Borland,  "You 
fellows  get  upon  top,  and  help  signal  until  the 
last  carload  of  hogs  comes  up,  and  we  will 
water  them;"  that  Lindley  and  Borland  got 
-upon  tbe  top  of  the  train  as  requested;  tbat 
Lindley  got  upon  the  hind  end,  but  stepped 
from  there  to  a  car  near  the  engine;  tbat  Bor- 
land remained  on  the  end  car;  that  the  train 
then  backed  down  to  where  the  detached  por- 
tion of  it  was;  tbat,  when  the  train  got  down 
to  the  detached  cars,  it  stopped  quite  a  long 
time;  tbat  Lindlev  had  curiosity  enough  to  walk 
•down  where  Borland  was;  that  at  this  time  the 
train  was  standing  still;  tbat,  when  the  plaintiff 
<!ame  near  to  where  Borland  was,  the  brakeman 
was  in  the  act  of  coupling  tbe  cars;  that  tbe 
plaintiff  saw  Borland  looking  down  at  him; 
that  plaintiff  walked  up  towards  Borland,  and 
^t  near  the  end  of  the  car;  tbat  just  at  that 
moment  Borland  threw  up  his  hands,  and  said, 
"Look  outr  tbat  the  crash  then  came;  that  the 
•ooupling-pin  broke,  and  tbe  cars  separated; 
that  Lindley  fell  off,  and  was  severely  bruised 
and  injured. 

Tbe  court  charged  the  jury,  among  other 
things,  as  follows:  "If  you  find,  from  tbe  evi- 
dence, that  tbe  plaintiff  went  upon  the  top  of 
tbe  train  at  tbe  request  of  tbe  conductor  of  tbe 
train  to  assist  the  trainmen  in  giving  signals  to 
the  engineer  to  back  up  the  train  for  tne  pur 
pose  of  coupling  onto  the  part  which  had  been 
detached,  you  would  be  justified  in  finding  that 
he  went  upon  the  train  voluntarily,  as  the  con- 
•<luctor,  in  so  doing,  would  be  acting  beyond 
the  scope  of  his  employment." 

The  jury  also  made  the  following  findings  of 
fact:  "Who  made  tbe  coupling  at  tbe  time  of 
the  accident,  and  was  be  the  head  brakeman? 
Ouy,  tbe  bead  brakeman.  Was  tbe  plaintiff, 
D.  C.  Lindlejr.  watching  tbe  brakeman  between 
tbe  cars  making  tbe  coupling  at  tbe  time  of  the 
acciden  t  ?  Yes.  Was  it  a  part  of  tbe  d  uties  of 
Che  plaintiff,  D.  C.  Lindley,  in  taking  care  of 
the  two  carloads  of  stock  on  the  train,  to  assist 
tbe  trainmen  in  managing,  running  or  coup 
ling  tbe  cars  on  tbe  train,  and  in  making  sig- 
nals to  the  engineer?    No." 

Tbe  plaintiff  contends  that  he  was  thrown  or 
pitched  off  of  tbe  top  of  tbe  car  by  a  sudden 
forward  motion  of  tbe  train;  and  in  this  be  is 
supported  by  tbe  findings  of  tbe  jury.  Tbe  de- 
fendant insists  that  Lindley  fell  off  the  car 
while  tbe  slack  of  the  train  was  running  out. 

Tbe  important  question  in  the  case  is  wheth- 
er, under  the  allegations  of  tbe  petition,  the 
testimony  of  the  plaintiff,  the  instructions  of 
the  court  and  the  special  findings  of  the  jury, 
tbe  plaintiff  is  entitled  to  recover.  We  think 
not.  Lindley  knew,  according  to  his  own  tes- 
timony, the  places  of  danger  and  safety  upon 
the  train.  He  was  under  no  obligation  to  cbmb 
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upon  the  top  of  the  train,  and  signal  the  con- 
ductor or  any  other  em  ploye.  "  Out  of  cu  ri os- 
ity,"  he  walked  down  to  the  end  of  the  car, 
where  the  brakeman  was  coupling  tbe  tiain. 
At  the  time  of  tbe  accident,  he  was  watching 
the  brakeman  coupling  the  cars.  He  assumed 
a  position  on  the  topot  the  cars  which  be  knew 
was  peculiarly  dangerous  and  perilous.  It  was 
not  necessary  for  Lim  to  be  there  to  care  for 
bis  stock,  or  as  a  passenger.  The  order  or  di- 
rection of  tbe  conductor  to  him  "to  go  on  top 
of  tbe  cars  and  help  signal"  was  entirely  with- 
out the  routine  of  the  conductor's  duties;  and, 
as  it  was  voluntarily  olieyed  by  Lindley,  it 
could  not  fasten  any  liability  on  the  Railroad 
Company.  If  he  acted  as  an  employe  or  brake- 
man,  it  was  of  bis  own  volition.  He  occupied 
merely  the  position  of  a  passenger  who  volun- 
tarily assumed  a  very  dangerous  position  to 
make  signals  at  tbe  request  of  the  conductor, 
as  a  matter  of  accommodation. 

In  MeCorkle  v.  OJiicago,  R,  L  db  P.  B.  Co,  61 
Iowa,  555,  it  is  said:  "Plaintiff  got  off  a  cattle 
train  at  night  to  examine  bis  cattle,  when  the 
train  stopped  for  tbat  purpose,  and,  not  hearing 
the  signal  to  start,  attempted  to  get  on  a  freight 
car  after  the  train  had  started,  because  he  sup- 
posed, from  the  'lively  rate'  tbe  train  was  mov- 
ing,  he  would  not  be  able  to  get  on  the  'ca- 
boose,' at  tbe  rear  of  the  train,  which  had  been 
provided  for  passengers.  At  the  time  be  at- 
tempted to  get  on  the  freight  car,  he  bad  a 
'prod-pole,'  and  a  lantern  in  his  hand.  His 
foot  caught  in  a  hole  caused  by  a  defective 
plank  in  the  bridge  over  which  the  train  was 
passing,  and  he  fell  from  tbe  car  and  was  in- 
jured. Held,  that  he  was  guilty  of  contribu- 
tory neeligence,  and  not  entitled  to  recover." 

In  Pennsylvania  R,  Go.  v.  Langdon,  92  Pa. 
21,  it  is  said:  **0n  the  other  band,  should  a 
passenger  insist  upon  riding  upon  tbe  cow- 
catcher, in  the  face  of  a  rule  prohibiting  it,  and, 
as  a  consequence,  should  be  injured,  I  appre- 
hend it  would  be  a  good  defense  to  an  action 
against  the  company,  even  though  tbe  negli- 
gence of  the  letter's  servants  was  the  cause  of 
the  collision  or  other  accident  by  which  the  in- 
jury was  occasioned;  and  if  the  passenger,  thus 
recklessly  exposing  his  life  to  possible  accidents, 
were  a  sane  roan,  more  especially  if  he  were  a 
railroad  man,  it  is  difficult  to  see  how  the  knowl- 
edge, or  even  the  assent,  of  the  conductor  to 
bis  occupying  such  a  position  could  affect  the 
case.  There  can  be  no  license  to  commit  sui- 
cide. It  is  true,  the  conductor  has  tbe  control 
of  the  trnin  and  may  assign  passengers  their 
seats;  but  be  may  not  assign  a  passenger  to  a 
seat  on  the  cow-catcher,  a  position  on  the  plat- 
form or  in  the  baggage  car.  This  is  known  to 
every  intellicrent  man,  and  appears  upon  the 
face  of  the  rule  itself.  He  is  expressly  required 
to  enforce  it,  and  to  prohibit  any  of  the  acts 
rcfern  d  to,  unless  it  be  riding  upon  the  cow- 
catcher, which  is  so  manifcstTy  dangerous  and 
improper  that  it  has  not  been  deemed  necessary 
to  prohibit  it.  We  are  unable  to  see  bow  a 
conductor,  in  violation  of  a  known  rule  of  tbe 
Company,  can  license  a  man  to  occupy  a  place 
of  danger  so  as  to  make  the  Company  respon- 
sible." 

In  Lehigh  Valley  R.  Go.  v.  Qreiner,  118  Pa. 
600,  4  Cent.  Rep.  898,  it  is  said:  "Where  one 
negligently,  and  without  excuse    places  him- 
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self  in  a  position  of  known  danger,  and  there- 
by suffers  an  injury  at  the  hands  of  another, 
eithei  wholly  or  partially  by  means  of  his  own 
act,  he  canni  t  recover  damages  for  the  iniury 
sustained.  The  contributory  negligence  which 
prevents  recovery  for  an  injury,  however,  must 
be  such  as  co  operates  in  causing  the  injury,  and 
without  which  the  injury  would  not  have  hap- 
pened." 

In  UtOe  Rock  d  Ft.  8,  R  Co,  v.  Jftfe«,  40 
Ark.  298,  18  Am.  &  Eng.  R.  R.  Cas.  10,  it  is 
said:  "But  there  are  certain  portions  of  every 
railroad  train  which  are  so  obviously  dangerous 
for  a  passenger  to  occupy,  and  so  plainly  not 
designed  for  his  reception,  that  his  presence 
there  will  constitute  negligence  as  a  matter  of 
law,  and  preclude  him  from  claiming  damages 
for  injuries  received  while  in  such  position.  A 
passenger  who  voluntarily  and  unnecessarily 
rides  upon  the  en^ine  or  the  tender,  or  upon 
the  pilot  or  bumper  of  the  locomotive,  or  upon 
the  top  of  a  car,  or  upon  the  platform,  cannot 
be  said  to  be  in  the  exercise  of  that  caution  and 
discretion  which  the  law  requires  of  all  persons 
who  are  of  full  age,  of  sound  mind  and  ordi- 
nary intelligence,*^  etc. 

In  Flower  v.  PennByl^oania  R,Oo,^  Pa.  210, 
an  engine  with  one  freight-car  had  been  de- 
tached from  a  train,  and  was  stopped  at  a  water 
station.  The  fireman  requested  a  small  boy, 
standing  near,  to  put  in  the  hose  and  turn  on 
the  water.  While  he  was  clinging  on  the  ten- 
der to  do  this,  the  other  freight  cars  belonging 
to  the  train  came  down  without  a  brakeman, 
and  struck  the  car  behind  the  tender.  The 
boy  fell,  and  was  crushed  to  death.  The  court 
held  that  the  company  owed  no  special  duty  to 
the  boy,  saying:  "The  case  turns  wholly  on  the 
eilcct  of  the  request  of  the  fireman,  who  was 
temporary  engineer.  Did  that  request  involve 
the  company  in  the  consequences?  .  .  .  The 
fireman,  through  his  indolence  or  haste,  was 
the  cause  of  the  boy's  loss  of  life.  Unless  his 
act  can  be  legally  attributed  to  the  company, 
it  is  equally  clear  the  company  was  not  the 
cause  of  the  injury.  The  maxim,  quifacii  per 
alium  facit  per  se,  can  only  apply  whigre  there 
is  an  authority,  either  general  or  special.  It  is 
not  pretended  there  was  a  special  authority. 
"Was  I  here  a  general  authority  which  would 
comprehend  the  fireman's  request  to  the  boy  to 
fill  the  engine  tank  with  water?  This  seems  to 
be  equally  plain  without  resorting  to  the  evi- 
dence given,  that  engineers  are  not  permitted  to 
receive  anyone  on  the  engine  but  the  conductor 
and  fireman  or  superintendent;  that  it  is  the 
duty  of  the  fireman  to  supply  the  engine  with 
water;  that  he  has  no  power  to  invite  others  to 
do  it,  and  can  leave  his  post  only  on  a  neces- 
sitv." 

In  Baltimore  A  P,  R.  Co,  v.  Jones,  95  U.  8. 
489  [24  L.  ed.  506],  Jones  was  one  of  a  party 
of  men  employed  by  a  railroad  company  in 
constructing  and  repairing  its  roadway.  They 
were  iisually  conveyed  by  the  company  to  and 
from  the  place  where  their  services  were  re- 
Gjuired,  and  a  box- car  was  assigned  to  their  use. 
J/r.  Justice  Swa.vne,  delivering  the  opmion  of 
the  court,  said:  "The  plaintiff  had  been  warned 
against  riding  on  the  pilot,  and  forbidden  to 
do  so.  It  was  next  to  the  cow-catcher,  and  ob- 
viously a  place  of  peril,  especially  in  case  of 
collision.  There  was  room  for  him  in  the  box- 
6  L.  R.  A. 


car.  He  should  have  taken  bis  place  there. 
He  could  have  gone  into  (be  box-car  in  as  little^ 
if  not  less,  time  than  it  took  to  climb  to  the 
pilot.  The  knowledge,  assent  or  direction  of 
the  companv's  agents  as  to  what  he  did  is  im- 
material. If  told  to  get  on  anywhere,  that  the 
train  was  late,  and  that  he  must  hurry,  this  was 
no  justification  for  taking  such  a  risk.  As  well 
might  he  have  obeyed  a  suggestion  to  ride  on 
the  cow-catcher,  or  put  himself  on  the  track 
before  the  advancing  wheels  of  the  locomotive. 
The  company,  though  bound  to  a  high  degree 
of  care,  did  not  insure  his  safety.  He  was  not 
an  infant,  nor  non  compos.  The  liability  of  the 
company  was  conditioned  upon  the  exercise  of 
reasonable  and  proper  care  and  caution  on  his 
part.  Without  the  latter,  the  former  could  not 
arise.  He  and  another  who  rode  beside  him 
were  the  only  persons  hurt  upon  the  train.  All 
those  in  the  box- car,  where  he  should  have 
been,  were  uninjured.  He  would  have  escaped 
also  if  he  had  been  there.  His  injury  was  due 
to  his  own  recklessness  and  folly.  He  was  him- 
self the  author  of  his  misfortune.  This  is 
shown  with  as  near  an  approach  to  a  demon- 
stration as  anything  short  of  mathematics  will 
permit." 

In  Qeorffia  Pac,  R,  Co,  v.  Propst,  83  Ala.  518. 
it  was  decided  that  "a  railroad  company  is  lia- 
ble, as  principal,  for  injuries  received  by  a  per- 
son who  was  employed  by  the  conductor  of  a 
freight  traib  as  a  brakeman  during  the  trip, 
while  acting  under  the  orders  of  the  conductor 
in  coupling  cars;  but  not  if  the  person  so  act- 
ing and  injured  was  only  a  passenger  who  was 
not  employed  by  the  conductor,  nor  under  any 
obligation  to  obey  his  orders."  In  the  opinion 
rendered  by  Chirf  Justice  Stone  it  was  said 
that,  "so  far  as  this  count  informs  us,  the  plain- 
tiff was  a  mere  passenger  on  the  train;  and,  so 
far  as  the  right  to  control  or  direct  the  move- 
ments of  the  plaintiff  is  shown  in  this  count, 
the  conductor  would  have  had  as  much  author- 
ity over  any  other  passenger,  or  even  a  by- 
stander, as  he  had  over  him.  Such  order  or 
direction,  as  averred,  is  entirely  without  the 
routine  of  the  conductor's  duties." 

In  Georgia  Pac.  R.  Co,  v.  Propst,  85  Ala.  203, 
the  conductor  addressed  the  plaintiff  as  follows: 
"Will,  come  here,  and  make  this  coupling  for 
me;"  and  the  plaintiff  was  injured  in  conform- 
ing to  this  order  or  request.  The  court  said 
such  an  order  or  direction  could  not  fasten  a 
liability  on  the  railroad  corporation.  See  also 
Oilliam  v.  South  db  North  Ala,  R  Co,  70  Ala. 
368;  Howard  v.  Kansas  City,  F,  8.  <fc  O.  R,  Co. 
41  Kan.  408. 

We  are  referred  to  Indianapolis  dk  8t.  L.  R. 
Co.  V.  Ilorst,  93  U.  S.  291  [23  L.  ed.  898],  as 
decisive  in  favor  of  the  recovery  of  the  plain- 
tiff. That  case  decides  that  a  shipper  accom- 
panying his  stock  on  the  train  is  entitled  to  the 
richts  of  a  passenger,  but  in  many  particulars 
widely  differs  from  this.  In  that  case  the  ship- 
per was  commanded  by  the  conductor  to  ^t 
out  of  the  caboose,  and  go  on  top  of  the  tram, 
because  the  caboose  was  about  to  be  detached. 
The  shipper  had  no  choice  but  to  obey,  or  leave 
his  stock  to  go  forward  without  anyone  to  ac- 
company or  take  care  of  them.  In  this  case 
there  was  a  caboose  accompan^ng  the  train, 
where  the  plaintiff  might  have  ndden  In  safety. 
He  did  not  go  upon  the  top  of  the  train  to  ao- 
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company  his  stock,  or  to  take  care  of  tbem. 
He  went,  as  before  stated,  merely  to  comply 
with  the  order  or  request  of  the  conductor  to 
assist  in  signaling  the  train.  The  other  cases 
referred  to  by  the  plaintiff  are  not  contrary,  we 
think,  to  the  law  as  before  declared. 

In  answer  to  one  of  the  questions,  the  jury 
stated  that  the  plaintiff  was  not  '*^niltyof  neg- 
ligence in  going  on  top  of  the  train  at  Eudora 
juBt  prior  to  the  accident."  This  finding  of 
the  jury,  however,  is  not  conclusive.  If  the 
plaintiff's  evidence,  with  all  the  legitimate  in- 
ferences which  a  jury  might  reasonably  draw 
from  it,  is  insufficient  to  sustain  a  verdict  in 
his  favor,  so  that  a  verdict  for  the  plaintiff,  if 
one  should  be  returned,  would  be  set  aside,  the 
court  may  properly  direct  a  verdict  for  the  de- 
fendant without  submitting  the  evidence  to  the 
jury. 

In  AtrJiMon,  T.  d  8.  F.  R,  Co,  v.  Plunkett, 
125  Kan.  188,  the  jury  found  that  Plunkett,  at 
the  time  of  bis  injunes,  was  in  the  exercise  of 
reasonable  and  ordinary  care.  This  finding 
was  not  considered  sufficient  to  authorize  the 
verdict,  in  view  of  the  testimony  and  the  other 
findings.  Mr,  Juttice  Valentine,  in  that  case, 
aaid:  "If  the  findings  in  detail  contradict  the 
general  findings  we  may  order  the  judgment  to 
be  rendered  in  accordance  with  the  finding  in 
detail,  and  wholly  ignore  the  general  findings. 
For  instance,  where  a  question  of  negligence 
arises  in  the  case,  the  jury  cannot  be  allowed 
to  say  conclusively,  after  nnding  certain  special 
facts,  that  these  facts  constitute  negligence, 
when  in  fact  and  maoifestly  they  do  not  con- 
stitute negligence." 

Finally,  it  is  claimed  that,  although  Lindley 


might  have  been  guilty  of  contributory  negli- 
fi»nce,  he  is  entitled  to  recover  because  the  con- 
Quctor  and  engineer  of  the  Railroad  Company 
were  guilty  of'  gross  negligence..  Neither  the 
findings  of  the  jury  nor  the  testimony  intro- 
duced in  the  case  establish  that  the  Company 
or  any  employ  §  was  guilty  of  such  gross  neg- 
ligence as  amounted  to  wantonness.  Southern 
Kansas  R,  Co.  v.  Rice,  38  Kan.  89S;  Kansas 
Pac.  R.  Co.  V.  Whipple,  89  Kan.  531. 

Allen,  the  engineer,  testified  that  the  fireman 
signaled  him  to  stop.  Bradshaw,  the  fireman, 
testified  that  Quy,  the  head  brakeman,  signaled 
him.  The  jury  found  that  the  engineer  did 
not  see  the  plaintiff  on  top  of  the  train  just 
prior  to  the  accident;  therefore  be  was  not 
actuated  either  by  gross  negligence  or  malice 
towards  him  or  anyone  else.  The  conductor 
did  not  give  the  engineer  the  signal  to  move 
forward.  The  jury ,  in  returning  their  answers 
about  the  negligence  of  the  employes  of  the 
train,  found  as  follows:  "Were  any  of  the  men 
who  were  running  or  operating  the  train  guilty 
of  any  negligence  at  the  time  of  the  accident? 
If  yes,  in  what  did  it  consist?  A.  Yes;  in  the 
hurried  manner  in  which  the  employes  of  the 
train  managed  the  same.  Q.  Did  the  engineer 
who  was  operating  the  engine  at  the  time  of 
the  accident  to  the  plaintiff,  and  just  prior 
thereto,  use  ordinary  care  in  handling  the  en- 
gine?   A.  No." 

These  answers  do  not  tend  to  show  malice  or 
gross  negligence. 

The  judgment  of  t/te  District  Court  wiU  be  re- 
versed, and  the  cause  remanded  Jor  a  new  trial; 
all  the  Justices  concurring. 
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CORT,  Appt, 

V, 

LASSARD  et  al,  Reepts! 
(....Or.....) 

^1.   Where  a  contract  stipulates  for  spe- 
elalf   unique    or    extraordinary  per- 

*Head  notes  by  Lord,  J. 


sonal  servicesy  suob  as  involve  special  merit, 
Bkll],  Imowlod^e  or  ability,  so  that,  in  ease  of  de- 
fault, the  same  servloes  could  not  be  easily  ob- 
taJned  from  others,  nor  be  compensated  in  dam- 
a?08  at  law,  a  court  of  equity  would  be  warranted 
in  applying  itd  preventive  remedy  by  injunction. 
Otherwise,  if  such  servloe  were  ordinary,  and 
without  special  merit,  and  such  as  could  bo  easily 
supplied  without  much  difficulty  or  expense. 

8.   The  principle  is  that  contracts  for 


Note.— Contracts  for    urvices    involving   special 
merit  aiid  skUl. 

As  trade  and  commerce  have  increased,  the  ne- 
cessities for  the  exercise  of  equity  Jurisdiction  to 
decree  a  specific  performance  have  increased;  and 
the  discretion  of  courts  has  led  to  some  confusion 
and  discrepancies  in  the  decisions.  Marsh  v.  Black- 
man,  60  Barb.  83B.  See  Phyfe  v.  Wardell,  2  Edw. 
€h.  47;  Wedgwood  v.  Adams,  6  Beav.  605;  Hall  v. 
Warren,  9  Yes.  Jr.  006;  Bennett  v.  8mith,  10  Bug.  L. 
A  Eq.  272;  Gibson  v.  Ooldsmid,  27  Eng,  L.  &  Eq. 
SB8;  Hooper  V.  Brodrick,  U  Sim.  47;  2  Story,  Bq  Jur. 
•  724,  noU  1. 

In  the  nature  of  things  that  which  Is  lawful  to 
tender  on  the  one  hand  is  lawful  to  demand  on  the 
other.    Ciarpenter  v.  Atherton.  28  How  Pr.  812. 

Equity  will  not  Interfere  to  enforce  part  of  a  con- 
tract, unless  that  part  is  clearly  severable  from  the 
remainder.  Blanchard  v.  Detroit,  L.  ft  L.  M.  R.  Ck). 
81  Mich.  58,  18  Am.  Rep.  153;  Port  Clinton  It.  Co.  v. 
deveiand  &  T.  R.  Co.  IB  Ohio  St.  644:  Baldwin  v. 
6  r,.  R.  A. 


Society  for  Diffusion  of  Useful  Knowledge,  9  Sim. 
893:  Sanquirico  v.  Benedetti,  1  Barb.  815;  Dodd  v. 
Seymour,  21  Conn.  476;  Waters  v.  Taylor,  15  Ves.  Jr. 
10-25. 

When  equity  iriB  not  enforce  spectjlc  performance, 

A  contract  for  the  personal  seryioes  of  an  adult, 
as  a  general  thing,  is  a  matter  for  courts  of  law; 
and,  for  a  violation  of  it,  the  remedy  is  in  damages, 
and  a  specific  performance  will  not  be  enforced. 
Hamblin  v.  Dinneford,  2  Edw.  Ch.  533;  Uaiirht  v. 
Badgeley,  15  Barb.  501.  See  Kemble  v.  Kean,  6  Sim. 
833;  Clark's  Case,  1  Blackf.  122;  Smith  v.  Gould,  2 
Ld.  Raym.  1274;  Rutland  Marble  Co.  v.  Ripley.  77  U. 
S.  10  Wall.  839  a9  L.  ed.  966);  Cooper  v.  Pena,  21 
CaL  408;  Randall  v.  Latham,  38  Conn.  48;  Richmond 
V.  Dubuque  &  a  a  R.  Co.  83  Iowa,  442;  Ford  v.  Jer- 
mon,  6  Phila.  6;  Palmer  y.  Scott,  1  Ru8S.&  M.891; 
Mair  v.  Himalaya  Tea  Co.  I*.  B.  1  Bq.  411. 

This  court  cannot  decree  a  specific  performance 
of  a  conti-act  to  perform  at  a  theater,  the  only  re- 


See  also  7  L.  K.  A.  381,  77fl;   11  L.  R.  A.  550. 
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■uch  sarvlc33  are  personal  and  pecn- 
liar«  iKXMiuae  of  their  special  merit  or  unique 
character,  aud  the  inadequacy  of  the  remedy  at 
law  to  compensate  In  damageB  for  their  breaoh. 

(December  0,1680.) 

APPEAL  bj  plaintiff  from  a  Judgment  of 
tbe  Circuit  Court  for  Multnomau  County 
di'smissinff  his  bill  filed  to  enjoin  defendants 
from  1  enacring  services  as  acrobats  to  a  rival 
then  I  el   manager  in  breach  of  their  contract 
witb  plaiutiff.    Affinned. 
Tbe  facts  are  fully  stated  in  tbe  opinion. 
Messrs,  Sears  &' Beach  for  appellant. 
Mr.  C.  H.  Hewitt  for  respondents. 

Lord,  J,,  delivered  tbe  opinion  of  the  court: 
This  is  a  suit  wherein  the  plaintiff,  who  is  a 
theatrical  manager,  seeks  to  enjoin  and  pre- 
vent  the  defendants,  who  are  acrobats,  from 
performing  at  a  rival  theater  in  the  same  place. 
The  plamtiff  alleges,  among  other  things, 
that  the  plaintiff  and  defendants  entered  into 
a  contract  whereby  it  was  agreed  that  the  de- 
fendants were  to  perform  as  acrobats,  exclu- 
sively for  the  plaintiff,  during  a  period  of  six 
weeks,  at  a  salary  of  |60  per  week,  etc. ;  that 
the  plaintiff  has  performed  all  the  conditions 
of  his  said  contr&ct,  and  gone  to  large  expense 
in  advertising,  etc.,  and  would  have  derived 
large  emoluments  from  the  performances  of  the 
derendants,  which  are  alleged  to  be  unique  and 
attractive;  that  said  defendants,  after  perform- 
ing for  the  plaintiff  for  the  space  of  three 
weeks,  refusea  to  perform  longer,  and  engaged 
themselves  to  perform  as  acrobats  at  another 
theater  mentioned,  in  said  city;  and  that  said 


performance  of  the  said  defendants  will  attract 
large  crowds,  etc.,  and  will  largely  diminish, 
if  permitted  to  be  given,  the  receipts  of  the 
plaintiff,  and  cause  an  irreparable  loss,  etc., 
and  diminish  the  attractions  of  his  said  theater,, 
etc. ;  that  the  said  defendants  are  entirely  im* 
pecunious,  and  unable  to  respond  to  an  action 
for  a  breach  of  the  contract,  etc.  The  answer 
denies  nearly  all  the  material  allegations,  but 
admits  the  fairing,  etc..  and  then  avers  affirmap 
tively  that  the  plaintiff  failed  to  fulfill  bis  part 
of  the  contract,  eta,  and  that  the  plaintiff  di9> 
charged  them,  etc.;  all  of  which  was  put  in  is* 
sue  by  the  reply. 

Upon  all  the  issues  presented  by  the  plead* 
ings,  the  finding  of  the  court  was  favorable  to 
the  plaintiff,  with  this  exception:  "That  the 
performance  of  the  said  defendants  was  not  of 
an  unique  or  unusual  character,  but  that  of  an 
ordinary  acrobat  and  tumbler,  which  could 
have  been  easily  supplied,  with  little  or  no  de- 
lay or  expense;  and  that  said  service  was  of  a 
common  and  ordinary  character,  and  not  such 
as  could  be  enjoined  in  equity,  for  a  breach  of 
contract  to  perform,"  etc.  As  a  result,  the 
court  found,  as  a  conclusion  of  law,  that  the 
plaintiff  was  not  entitled  to  any  relief  in  equity^ 
and  that  his  suit  be  difimissed.  The  conten- 
tion of  counsel  for  the  plaintiff  is  to  this  effect: 
(1)  That  it  is  immaterial  whether  the  perform- 
ance is  unique,  or  involves  special  knowledge 
or  skill;  and  (2)  that  the  finding  is  contrary  to 
tbe  evidence,  which  will  show  that  tbe  per- 
formance was  unique  and  unusual.  In  this 
case,  there  is  no  negative  clause  in  the  contract; 
but  the  suit,  as  decided  by  the  court,  assumes 
and  admits  that  such  a  stipulation  is  not  a  pre- 


]ief  it  could  flrlve  would  be  to  restrain  tbe  actor 
from  performing  elsewhere:  but  this  would  leave 
the  positive  part  of  the  agrreement  untouched. 
Daly  V.  Smith,  49  How.  Pr.  158, 6  Jones  k  B.  167; 
Hayes  v.  VTllllo,  U  Abb.  Pr.  N.  8. 174. 

A  court  of  equity  will  not  enforce  the  specific 
performance  of  an  agrreement  to  sioflr  In  concerts, 
operas,  etc.  Sanqulrico  v.  Benedetti,  1  Barb.  816; 
Maplcson  v.  Del  Puente,  13  Abb.  N.  C.  146.  But  see 
Lumlcy  v.  Wagner,  1  Do  G.  M.  &  6.  604. 

Whether  any  master  could  be  found,  possessing 
the  qua)iflcatlons  necessary  to  decide  whether  a 
singer  performed  his  contract  to  sing,— ^ucpre. 
Robertson  v.  Bullions.  0  Barb.  130. 

Whtn  equUy  toflZ  interfere  by  injunctioru 

Equity  will  not  hesitate  to  Interfere  by  Injunc- 
tion to  prevent  the  violation  of  a  negative  stlpu- 
lation,where  the  terms  and  nature  of  the  contract 
are  such  aa  to  Justify  its  Interference.  Hahn  v. 
Concordia  Society,  42  Md.  465. 

An  action  will  lie  by  a'l  employer  against  his  em- 
pioy6  to  prevent  the  employ^  from  rendering  his 
8nr\ice8  to  any  other  person  than  his  employer 
when  by  so  doing  irreparable  injury  will  be  caused; 
although  the  contract  docs  not  contain  the  nega- 
tive clause.  Daly  v.  Smith,  6  Jones  &  S.  166, 49  How. 
Pr.  157.  See  Butler  v.  Galletti,  21  How.  Pr.  465;  De 
Pol  V.  Sohlke,  7  Kobt.  28?. 

The  inadequHcy  of  the  legal  remedy  is  the  sole 
<*riterion  for  Interference  by  injunction  to  rcfltraln 
the  violutlon  of  contracts  for  personal  pervices. 
Callforuiii  Bank  v.  Fresno  Canal  &  I.  Co.  53  Cal.  201; 
Smith  V.  McElwain,  67  Ga.  247;  Huhn  v.  Concordia 
Society,  42  Md.  460;  W.  U.  Telog.  Co.  v.  Western  & 
A.  R.  Co.  8  Baxt.  64;  Crutchfleld  v.  Wason  Car 
Works,  8  Baxt.  242;  Manhattan  Mfg.  St  F.  Co.  v. 
6  L.  R.  A 


New  Jersey  Stock  Yard  &  M.  Co.  28  N.  J.  Eq.  161; 
Gallagher  v.  Fayette  Co.  R.  Go.  88  Pa.  102;  8  Ponu 
Bq.  Jur.  471. 

Services  which  involve  the  exercise  of  powers  of 
mind,  which,  in  many  oases,  as  of  writers  and  per- 
formers, are  purely  and  largely  intellectual,  may 
form  a  class  in  which  the  oourt  will  interfere;  such 
services  are  generally  individual  and  peculiar. 
They  exist  in  nature  or  in  degree,  with  some  modi* 
Qcations  of  character  or  expression,  in  the  one  per- 
son.  Fredricks  v.  Mayer,  13  How.  Pr.  668, 1  Bosw. 
281. 

Defendant,  having  contracted  to  perform  at 
plaintiff *s  theater,  at  a  fixed  compensation,  for  a 
certain  time,  and  not  to  perform  elsewhere  during 
that  time,  might  be  restrained  by  Injunction  from 
carrying  out  an  agreement  to  perform  elsewhere^ 
there  being  no  demand  in  the  complaint  for  a  decree 
of  speciQc  performance,  and  no  uncertainty  in  the 
contract  as  to  time,  place  or  substance.  Hayes  v« 
Willio,  11  Abb.  Pr.  N.  S.  175.  See  Montague  v. 
Flockton,  L.  R.  16  Bq.  189. 

Courts  wtrn  not  restrain  where  they  cannot  enforce 
performance. 

Injunction  is  only  granted  as  auxiliary  to  the 
execution  of  the  decree;  and  where  the  decree  Itself 
cannot  be  enforced  tbe  court  will  not  attempt  to 
restrain,  but  will  leave  the  party  complaining  of 
the  breach  to  his  remedy  at  law.  Fredricks  v» 
Mayer,  18  How.  Pr.  568, 1  Bosw.  28L  See  Morris  v. 
Colman,  18  Ves.  Jr.  437;  aarke  v.  Price,  2  Wlls. 
Ch.  157;  Kemble  v,  Kean.  6  Sim.  888;  Baldwin  v.  So- 
ciety for  Diffusion  of  Useful  Knowledge,  9  Sim.866, 
But  see,  contra,  W.  U.  Teleg.  Co.  v.  Union  Pac.  R. 
Co.  1  McCrary,  658;  W.  U.  Teleg.  Co.  v.  St.  Joseph  St 
W.  R.  Co.  1  McCrary,  665;  Singer  8.  M.  Co.  v.  Union 
B.  H.  ft  B.  Co.  1  Holmes,  268. 
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requisite  to  the  exercise  of  jurisdiction,  but 
that  it  is  enough  to  warrant  equity  to  interfere 
if  the  contract  alleged  to  have  been  broken 
stipulated  for  services  which  are  unique  and 
extraordtnaiy  in  their  character,  or  wnich  in- 
volve special  skill  or  knowledge  or  ability,  and 
provide  that  such  services  were  to  be  rendered 
at  a  particular  place  or  places,  and  for  a  speci- 
fied tioie. 

The  question  whether  a  court  of  equity  will 
apply  the  preventive  remedy  of  injunction  to 
contracts  for  the  services  of  professional  work- 
ers of  special  merit,  or  leave  them  to  the  reme- 
dy at  law  for  damages,  has  been  the  subject  of 
much  discussion,  and  the  existence  of  the  iuris- 
diction  fully  established.  It  is  not,  perhaps, 
possible,  nor  is  it  necessary,  to  reconcile  the 
decisions;  but  the  ground  of  the  jurisdiction, 
as  now  exerted,  rests  upon  the  inadequacy  of 
the  legal  remedy. 

In  an  early  English  case,  where  the  jurisdic- 
tion was  invoked  to  prevent  the  actor  Kean 
from  performing  at  another  theater  upon  a  con- 
tract lor  personal  services,  at  which  there  was 
a  stipulation  to  the  effect  that  he  should  not 
perform  at  any  other  theater  in  London  dur- 
ing the  period  of  his  engagement,  it  was  held, 
as  the  court  could  not  enforce  the  positive  part 
of  the  contract,  it  would  not  restrain  by  in- 
iunction  a  breach  of  the  negative  part.  Kern- 
Ue  V.  Kean,  6  Sim.  338. 

But  this  case  was  expressly  overruled  in 
Lumley  v.  Wagner,  1  D.  G.  M.  &  G.  604,  upon  a 
like  contract  for  personal  •  services,  to  sing, 
during  a  certain  period  of  time,  at  a  particular 
theater,  and  not  to  sing  elsewlicre,  without 
written  authority,  upon  the  ground  that  the 
positive  and  negative  stipulations  of  such  con- 
tract formed  but  one  contract,  and  that  the 
court  would  interfere  to  prevent  the  violation 
of  the  negative  stipulation,  although  it  could 
not  enforce  the  specific  performance  of  the  en- 
tire contract.  In  delivering  this  opinion, 
among  other  things,  the  Lord  Chancellor  said: 
•*The  agreement  lo  sing  for  the  plaintiff,  dur- 
ing three  months,  at  his  theater,  and  during 
that  time  not  to  sing  for  anybody  else,  is  not  a 
correlative  contract.  It  is,  in  effect,  one  con- 
tract; and  though,  beyond  all  doubt,  this 
court  could  not  interfere  to  enforce  the  specific 
performance  of  the  whole  of  this  contract, 
yet.  in  all  sound  construction,  and  according 
to  the  true  spirit  of  the  agreement,  the  engage- 
ment to  perform  for  three  months  at  one  thea- 
ter must  necessarily  exclude  the  right  to  per- 
form at  the  same  time  at  another  theater.  It 
was  clearly  intended  that  J.  Wagner  was  to 
exert  her  vocal  abilities  to  the  utmost  to  aid 
the  theater  to  which  she  agreed  to  attach  her- 
self. I  am  of  opinion  that  if  she  had  attempt- 
ed, even  in  the  absence  of  anv  negative  stipu- 
lation, to  perform  at  another  tneater,  she  would 
have  broken  the  spirit  and  true  meaning  of  the 
contract,  as  much  as  she  would  now  do  with 
reference  to  the  contract  into  which  she  has 
actually  entered." 

In  Montague  v.  Ftockton,  L.  R.  16  Eq.  189, 
it  was  held  that  an  actor  who  enters  into  a  con- 
tract to  perform  for  a  certain  period  at  a  par- 
ticular theater  may  be  restrained  by  injunction 
from  performing  at  any  other  theater  during 
thependency  of  nis  engagement,  notwithstand- 
ing that  the  contract  contains  no  negative 
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clause  restricting  the  actor  from  performing- 
elsewhere.  Referring  to  Lumley  v.  Wagner^ 
supra,  the  vice-chancellor  said:  *'It  happened 
that  that  contract  did  contain  a  negative  stipu- 
lation, and  finding  it  there,  Lof-d  St.  Leonardo 
relied  upon  it;  but  I  am  satisfied  that,  if  it  had 
not  been  there,  he  would  have  come  to  t  he- 
same  conclusion,  and  granted  the  injunction, 
on  the  ground  that  Mile.  Wagner,  having 
agreed  to  perform  at  Mr.  Lum ley's  theater, 
could  not  at  the  same  time  be  permitted  to  per- 
form at  Mr.  Gye's.  But,  however  that  may 
be,  it  is  comparatively  unimportant,  because- 
the  subsequent  authorities  have  completely  set- 
tled this  point." 

As  a  result  of  these  English  authorities^ 
while  conceding  that  specific  performance  of 
such  contracts  could  not  be  enforced,  the  juris- 
diction is  established  that  relief  may  be  gran  ted- 
on  a  contract  for  such  services,  even  though  it 
contains  no  negative  clause,  upon  the  ground 
that  a  contract  to  act  or  play  at  a  particular- 
place  for  a  specified  lime  necessarily  implies  a. 
prohibition  against  performing  at  any  other 
place  during  that  period.  The  American 
courts,  while  they  recognize  the  existence  of 
the  jurisdiction,  have  exhibited  much  hesitancy 
in  applying  it  to  SJich  enlarged  uses. 

Until  Daly  v.  SmWi,  49  How.  Pr.  150,  was- 
decided,  the  doctrine  of  Lumley  v.  Wagner,  su- 
pra, was  either  entirely  rejected  or  only  par- 
tially aofcpted.  Sanqnirico  v.  Benedetti,  1 
Barb.  315;  Uamhlin  v.  Dinneford,  2  Edw.  Ch. 
529;  FredrricA's  v.  Afayer,  13  How.  Pr.  5G0; 
nu(l<T  V.  GaUetCi,  21  How.  Pr.  465;  Burton  v. 
Marshall,  4  Gill,  487;  Hayes  v.  WiUio,  11  Abb. 
Pr.  N.  S.  167. 

In  that  case  {Daly  v.  Smith,  supra)  the  au- 
thorities are  carefully  discriminated,  and  the- 
injunction  was  granted  restraining  an  actress 
from  violating  her  agreement  to  play  at  the 
plaintiff's  theater  for  a  stated  period;  and  the 
case  is  on  all  fours  with  lyumley  v.  Wagner, 
snpra.  See  also  Hahn  v.  Concordia  Society,  43^ 
Md.  465;  McCauU  v.  Braham,  16  Fed.  Rep.  37. 

In  Fredericks  V.  Mayer,  13  How.  Pr.  567,  and 
Butler  V.  Galletli,  21  How.  Pr.  466,  the  court 
indicate**  the  principle  that  where  the  services^ 
involve  the  exercise  of  powers  of  the  mind,  a» 
of  writers  or  performers,  which  are  purely  and 
largely  intellectual,  they  may  form  a  class  in 
which  the  court  will  interfere,  upon  the  ground 
that  they  are  individual  and  peculiar. 

In  these  cases  the  element  of  mind  furnishes 
the  rule  of  distinction  and  decision,  as  distin- 
guished from  what  is  mechanical  and  material, 
and  would  exclude  professional  workers,  sucli 
as  dancers  and  acrobats,  where  performances 
are  largely  mechanical,  however  unique  or  ex- 
traordinary such  performance  may  be.  But  it 
is  apprehended  that  this  distinction  cannot  be 
maintained,  for  the  fact  is  that  such  actors  do- 
often  posst»ss  special  merit  or  extraordinary 
qualifications  in  their  line,  which  makes  their 
professional  performances  distinctly  personal 
and  peculiar;  and  that,  in  case  of  their  default 
on  a  contract  for  services,  there  would  be  the- 
same  difficulty  in  supplying  their  places,  or 
in  obtaining  from  others  the  same  service, 
as  would  happen  with  actors,  whose  merits- 
were  largely  intellectual,  showing  the  same 
reason  to  exist  as  much  in  the  one  case  as  th& 
other  for  the  application  of  the  preventive  rem^ 
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edy  by  injunction.  Relative  to  this  subject, 
the  authorities  indicate  that  the  American 
courts  have  refused  to  interfere,  unless  there 
was  a  negative  clause  forbidding  the  services 
sought  to  be  enjoined. 

Such  a  stipulation  existed  in  the  contract  in 
Daly  V.  Smith,  supra,  upon  which  relief  was 
granted,  although  the  opinion  is  broad  enough 
to  include  contracts  without  such  stipulations, 
when  the  facts  show  that  the  contract  is  rea- 
sonable, the  complainant  without  fault,  and 
that  he  has  no  adequate  remedy  at  law.  To 
my  mind,  this  is  the  correct  principle  to  apply 
to  such  cases,  even  though  the  contract  con- 
tains no  negative  stipulation;  for,  in  tlie  nature 
of  ihinjBTS,  a  contract  to  act  at  a  particular  thea- 
ter for  a  specified  time  necessarily  implies  a 
negative  against  acting  at  any  other  theater 
during  that  time.  The  agreement  to  perform 
at  a  particular  theater  for  a  particular  time,  of 
necessity  involves  an  agreement  not  to  per- 
form at  any  other  during  that  time.  Accord- 
ing to  the  true  spirit  of  such  an  agreement,  the 
implication  precluding  the  defendant  from  act- 
ing at  any  other  theater  during  the  period  for 
which  he  has  agreed  to  act  for  the  plaintiff 
follows  as  inevitably  and  logically  as  if  it  was 
expressed.  So,  that,  according  to  all  the  au- 
thorities where  one  contracts  to  render  personal 
service  to  another  which  requires  special  merit 
or  qualifications  in  the  professional  worker, 
and,  in  case  of  default,  the  same  service  is  not 
easily  obtained  from  others,  although  the  court 
will  not  interfere  to  enforce  the  specific  per- 
formance of  the  whole  contract,  yet  it  will  ex- 
ert its  preventive  power  to  restram  its  breach. 
While  it  is  true  that  the  court  cannot  enforce 
the  affirmative  part  of  such  contract,  and  com- 
pel tiie  defendant  to  act  or  perform,  it  can  en- 
join its  breach,  and  compel  him  to  abstain  from 
acting  elsewhere  than  at  the  plaintiff's  theater. 
The  principle  upon  which  this  doctrine  rests 
is  that  contracts  for  such  services  are  individual 
and  peculiar,  because  of  their  special  merit  or 
unique  character,  and  the  inadequacy  of  the 
remedy  at  law  to  compensate  for  their  breach 
in  damages. 

•*  Where'*  says  Prof.  Pomeroy  "a  contract 
stipulates  for  a  special,  unique  or  extraordinary 
personal  service  or  acts,  or  for  such  services  or 
acts  to  be  rendered  or  done  by  a  party  having 
special,  unique  and  extraordinary  qualifica- 
tions, as,  for  example,  by  an  eminent  actor, 
singer,  artist  and  the  like,  it  is  plain  that  the 
remedy  at  law  of  damages  for  its  breach  might 
be  wholly  inadequate,  since  no  amount  of 
money  recovered  by  the  plaintiff  might  enable 
him  to  obtain  the  same,  or  the  same  kind, 
of  services  or  acts  elsewhere,  or  by  employing 
any  other  person."    Pom.  Eq.  Jur.  §  1343. 

Damages  for  a  breach  of  such  contracts  are 
cot  only  difficult  to  ascertain,  but  cannot,  with 
any  certainty,  be  estimated;  nor  could  the 
plaintiff  procure,  by  means  of  any  damages, 
the  name  services  in  the  labor  market  as  in  case 
of  an  ordinary  contractof  employment  between 
an  artisan,  a  laborer  or  a  clerk,  and  their  em- 
plover. 

It  rej'Ults,  then,  that  if  the  services  contract- 
ed for  by  the  plaintiff  to  be  rendered  by  the 
defendants  were  unique  or  extraordinary,  in- 
volving such  special  merit  or  qualitlcatious  in 
them  as  to  make  such  services  distinctly  per- 
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sonal  and  peculiar,  so  that,  iu  case  of  a  default 
by  them,  the  same  or  like  services  could  not 
be  easily  procured,  nor  be  compensated  in 
damages,  the  court  would  be  warranted  in  ap- 
plying its  preventive  jurisdiction,  and  granting 
relief,  but  otherwise,  if  such  services  were 
ordinary,  and  without  special  merit,  and 
such  as  could  be  readily  supplied  or  obtained 
from  others,  without  much  difficulty  or  ex- 
pense. 

But  the  present  case  is  far  from  being  one 
of  such  character  as  falls  under  the  principle 
of  the  authorities  in  which  the  preventive  rem- 
edy by  injunction  has  been  allowed.  There  ia 
absolutely  nothing  in  the  evidence  to  show  that 
the  performances  of  the  defendants  were 
unique,  or  of  any  special  merit.  The  plaintiff 
himself  will  not  even  admit  that  they  are;  while 
others  say  the  performances  were  "neat,"  "pret- 
ty good,**  "do  a  fair  act,"  etc. ;  and  others  that 
their  performances  were  merely  that  of  the  or- 
dinary acrobat,  and  that  there  would  be  no 
trouble  in  supplying  their  places,  or.  as  one  of 
a  good  deal  of  professional  experience  says,  "in 
getting  a  thousand  to  do  just  as  good  variety 
business." 

Indeed,  according  to  our  view  of  the  evi- 
dence, the  plaintiff  fails  to  make  a  case  within 
the  principle  in  which  equity  allows  relief  for 
a  breach  of  contract  for  personal  services,  and 
the  court  below  committed  no  error  in  dismimtio 
the  bill. 


William  MOAKLER,  Appt., 

V. 

PORTLAND  &  WILLAMETTE  VALLEY 
R.    CO.,  JReept. 

(....Or.....) 

*Wbere'a'pa6seii£fer  was  riding  on  a  ear 
with  his  elbow  resting^  on  the  window- 
sill,  and  sllffbtly  projecting  out  of  the  window, 
but  his  hand  and  wrist  were  Inside,  and  a  stick  of 
cord-wood  fell  from  the  pile  corded  or  stacked 
near  the  track,  through  the  open  window  at 
whioh  he  sat,  striking  in  the  palm  of  tho  hand, 
or  near  it,  catching  in  the  mouth  of  tho  coat 
sleeve,  and  Jammed  the  arm  backward,  and  in« 
jured  it,— Held,  that  the  facts  were  not  such  that 
the  court  could  grant  a  nonsuit,  and  thus  de<;ide 
that  he  was  guilty  of  negligence  in.law,  but  they 
were  for  the  Jury. 

(November  18,  1889.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Multnomah  County 
granting  a  nonsuit  in  an  action  to  recover  dam- 
ac^es  for  personal  injuries  inflicted  upon  plain- 
tiff while  a  passenger  in  defendant's  car,  and 
alleged  to  have  resulted  from  defendant's  neg- 
ligence.    Reversed. 

The  facts  are  fully  stated'! n  the  opinion. 

Messfi's.  Charles  H«  Carey  and  A.  H. 
Tanner*  for  appellant; 

Neglij^ence  is  ordinarily  a  question  of  fact 
for  the  jury  to  determine  from  all  the  circum- 
stances of  the  case,  and  the  cases  where  a  non- 
suit is  allowed  are  exceptional  and  confined  to 
those  where  the  uncontradicted  facts  show  th« 
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<nni9sion  of  acts  which  the  law  adjudges  neg- 
ligent. 

WaM  V.  Oreg&n  R.  d  Ndv,  Go,  10  Or.  256; 
DurUn  ▼.  Oregon  R,  d  Nav.  Go.  17  Or.  18; 
Grant  v.  Baker,  13  Or.  829;  Oumberland  Val- 
4ey  R,  Go,  v.  Mangans,  61  Md.  53;  Staekus  t. 
yew  York  Gent  AH.  R.  K  Go.  79  N.  Y.  464. 

Slight  negligence  on  the  part  of  the  plaintiff 
will  not  preclude  recovery  when  the  negligence 
of  the  defendant  is  gross. 

Bequette  v.  Pe(ypWi  Tranep.  Go.  2  Or.  200; 
HoUtine  v.  Oregon  dkG.R.Go,S  Or,  168;  Ford 
^.  Umatilla  County,  16  Or.  818. 

It  strikes  the  mind  as  wholly  unjust  and  un- 
reasonahle  to  say  that  the  mere  fact  that  the 
plaintiff  casually  laid  his  arm  on  the  window 
«ill,  possibly  projecting  slightly,  is  such  wanton 
•carelessness  as  to  iustiry  withdrawing  his  case 
from  the  jury  ana  nonsuiting  him  without  re- 
^rd  to  the  other  circumstances  of  the  case  and 
notwithstanding  gross  and  inexcusable  careless- 
ness on  the  part  of  the  defendant. 

Speneer  v.  MikDatOcee  d  P.  R.  Go.  17  Wis. 
488;  Dahlberg  v.  Minneapolis  Street  R,  Go.  82 
Minn.  404;  Barton  v.  St.  L.  d  I.  M.  R.  Go. 
«2  Mo.  253,  14  Am.  Rep.  418;  Ghicago  d  A.  R. 
Co.  V.  Pondrom,  51  111.  883;  SHgel  ▼.  Eieen, 
41  Cal.  109;  FarUnn  v.  KeUy^  108  U.  S.  288 
i27  L.  ed.  726);  Dickineonv.  Fort  Huron  d  N. 
W.  R.  Co.  53  Mich.  43;  New  Jersey  R,  Co.  v. 
Kennard,  21  Pa.  208. 

Mr.  C  J.  MacDoaer<>'^  ^o^  respondent: 

The  fact  the  plaintiff  had  his  arm  projecting 
through  and  out  of  the  window  three  or  four 
inches  at  the  time  of  the  accident  constituted 
negligence  in  se;  and  such  being  the  case  it 
was  the  duty  of  the  court  to  nonsuit  when 
plaintiff  had  rested  his  case. 

Todd  V.  Old  GoUmy  d  F.  R.  R.  Co.  8  Allen. 
181;  Pittslmrg  d  C.  R.  Go.  v.  McClurg,  56  Pa. 
298,  297;  Indianapolis  d  C.  R.  Co.  v.  Ruther- 
ford,  29  Ind.  82;  Gatawissa  R  Co.  v.  Arm- 
^rong,  49  Pa.  186;  Holhrook  v.  Utica  d  8.  R. 
Co.  12  N.  T.  236;  PitUimrg  d  G.  R.  Co.  v. 
Andrews,  39  Md.  829. 

If  the  negligence  of  plaintiff  in  any  degree 
•contributed  to  the  injury  he  cannot  recover. 

Monongahela  City  v.  Fischer,  111  Pa.  13; 
Oeiselman  v.  Scott,  26  Ohio  St.  86;  Haley  t. 
Chicago  d  N.  W.  R.  Co.  21  Iowa,  16;  Haley  v. 
-Earfe,  80  N.  Y.  208;  Wood  v.  Mears,  12  Ind. 
■615;  Mvreh  v.  Concord  R.  Corp.  29  N.  H.  9; 
Fallon  V.  Boston,  8  Allen,  88;  Michigan  Cent. 
R.  Go.  T.  Leakey,  10  Mich.  198;  Louisville  d 
If.  R.  Co.  V.  Sickings,  5  Bush,  1 ;  Dix  v.  Brown, 
41  Miss.  181;  Neal  v.  QiUett,  23  Conn.  437; 
Meyer  t.  Pacific  R.  Go.  40  Mo.  151;  Kdlogg  v. 
The  T.  D.  Hine,  19  La.  Ann.  804;  Hfoyes  v. 
Morristown,  1  Vt.  857;  Earhart  v.  Tounghlood, 
-27  Pa.  881;  N<yrthem  Cent.  R.  Co.  v.  State,  29 
Md.  420;  Borer,  Railroads,  p.  1108;  Mord  y. 
Mississippi  V.  L.  Ins.  Co.  4  Bush,  585. 

Where  the  whole  evidence  in  a  case  shows 
that  the  injury  took  place  to  the  plaiotiff  by 
reason  of  his  want  of  ordinary  care,  the  ques- 
tion whether  there  was  or  was  not  negligence 
on  the  part  of  plaintiff,  is  a  question  of  law 
for  the  court. 

Mynning  v.  Detroit  L.  dN,  R.  Co.  67  Mich. 
4177;  Grants.  Baker,  12  Or.  883,834:  Walsh 
V.  Oregon  R.  d  Nav.  Go.  10  Or.  250;  Dwyer  v. 
New  fork,  L.  B.  d  W.  R.  Go.  (N.  JJ  7  AtL 
Rep.  417;  OjftWI  v.  New  York  0.  dfl-  R-  ^ 
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00.-76  N.  Y.  888;  Beisega  r.  New  York  0.  R 
Go.  14  Abb.  Pr.  N.  B.  29;  Corcoran  v.  Boston 
d  A.  R.  Go.  183  Mass.  507:  Riley  y.  Gonneeti- 
cut  River  R.  Go.  135  Mass.  292;  CarroUY.  Staien 
Island  R.  Go.  58  N.  Y.  126;  Berry  v.  Pennsyl- 
tania  R  Go.  (N.  J.)  4  AtL  Rep.  803:  Orange 
d  N.  H.  R.  Go.  Y.  Ward  (N.  J.)  4  Atl.  Rep. 
881;  GrabeU  v.  Wapello-  Goal  Go.  68  Iowa,  751; 
Bunt  V.  Sierra  Buttes  Gold  Min.  Co,  24  Fed. 
Rep.  847;  Hathaway  v.  East  Tenn.  V.  d  G. 
R.  Go.  29  Fed.  Rep.  489;  Gregory  y.  Cleveland^ 
G.  G.  d  L  R.  Go.  112  Ind.  885;  Scott  v.  Ore- 
gon R.  d  Nav.  Go.  14  Or.  211;  Durbin  v.  Ore- 
gon R.  d  Nav.  Co.  17  Or.  18;  Columlms  d  W. 
R.  Co.  V.  Bradford,  86  Ala.  574;  AlaJbama  G. 
S.  R.  Go.  Y.  Jones,  71  Ala.  487;  East  Tenn.  K 
dG.RGo.  Y.  Baylies,  74  Ala.  150. 

Lord,  J.,  delivered  the  opinion  of  the  court: 

This  is  an  action  brought  by  the  pinintiff  to 
recover  damages  for  an  m jury  alleged  to  have 
been  caused  by  the  negligence  of  the  defend- 
ant while  he  was  a  passenger  on  one  of  its 
trains.  By  his  answer  the  defendant  denied 
the  negligence  alleged,  and  averred  that  the 
negligence  of  the  plaintiff  contributed  to  his 
injury.  To  this  the  plaintiff  filed  his  reply, 
and,  issue  being  thus  joined,  the  trial  was  pro- 
ceeded with  until  the  plaintiff  rested  his  case, 
when  the  defendant,  by  his  counsel,  moved  for 
a  judgment  of  nonsuit,  upon  the  ground  that 
the  evidence  showed  that  the  plaintiff  was 
guilty  of  contributory  negligence,  which  the 
court  allowed,  and  from  which  the  present  ap- 
peal is  taken.  Explanatorily,  it  may  be  said 
that  the  evidence  showed  that  large  piles  of 
wood  were  corded,  at  places  along  the  track, 
about  one  foot  or  a  foot  and  a  half  from  the 
cars,  and  so  high  that  passengers  often  could 
not  see  out  on  account  of  it;  that  from  one  of 
these  piles  some  of  the  sticks  fell  upon  the  cars, 
and  through  the  window  at  which  the  plaintiff 
was  sitting,  with  his  arm  resting  on  the  win- 
dow-sill, causing  the  injury  complained  of. 
As  relevant  to  the  point  upon  which  this  caso 
must  be  determined,  it  is  necessary  to  under- 
stand how  the  injury  occurred.  Mr.  O'Leary,  a 
witness  for  the  plaintiff,  testified:  "It  hit  him 
in  the  palm  of  the  hand;  that  is  where  the 
wood  hit  him.  It  was  not  on  the  elbow.  The 
elbow,  went  up  against  the  jamb  of  the  win- 
dow, and  that  is  what  hurt  his  elbow." 

Q.  How  was  his  hand? 

A.  Probably  a  few  inches  out  of  the  win- 
dow. The  force  of  the  stick  and  the  car  going, 
of  course,  hurt  his  elbow;  that  is  what  done  it. 

On  cross-examination,  after  testifying  that 
the  stick  came  through  the  open  wmdow,  in 
reply  to  the  question  that  the  stick  struck  him 
"when  his  hand  was  outside,"  he  says:  "His 
hand  was  inside.  It  was  the  wood  that  hit  hit 
hand;  it  did  not  hit  his  elbow." 

Q.  It  pressed  his  hand  back  this  way? 

A.  Pressed  it  back  against  the  window,  ana 
that  is  what  hurt  it, — hand  inside  the  window. 

Q.  Elbow  outside? 

A.  Yes,  sir;  I  think  so. 

Q.  How  far  did  the  elbow  extend  outside? 

A.  Maybe  a  few  inches;  I  dont  know. 

It  will  be  noticed  that  this  witness  first  stated 
that  the  plaintiff's  hand  was  "probably  a  few 
inches  out  of  the  window,"  but  on  his  cross- 
examination  testifies  that  it  "was  inside  th» 
42 
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window,**  and  that  the  "elbow  was  outside"  of 
the  .window  a  few  inches.  Looking  at  the 
'whole  of  the  evidence,  and  the  manner  in 
which  he  says  the  injury  occurred,  it  was  prob- 
ably the  elbow  to  which  he  referred;  and  this, 
too,  is  consistent  with  the  testimony  of  the 
plaintiff,  who  succeeded  him  as  a  witness. 

After  some  preliminary  matters,  the  plaintiff 
testified: 

Q.  Now  you  may  state  whether  or  not  any 
part  of  youi  arm  was  projecting  outside  of  the 
car. 

A.  No,  sir;  it  was  right  on  the  window -sill. 

Q.  You  say  that  this  falling  stick  of  wood 
caught  in  your  coat,  and  jerked  your  hand  out? 

A.  Sitting  just  like  here  (explaining  by  ref- 
erence  to  witness  box);  stick  struck  fust  here 
(referring  to  the  mouth  of  his  coat  sleeve),  and 
pulled  it  out,  etc.  I  was  this  way:  train  going 
this  wav;  arm  on  the  window  rignt  here.  The 
first  thing  I  knew  a  piece  of  wood,  coming  in, 
grabbed  my  coat  sleeve  in  the  mouth  of  it, 
something  like  here,  and  Just  pulled  my  arm 
oat,  and  got  jammed  backwards,  etc. 

Q.  Tour  arm  was  resting  on  the  window? 

A.  Resting  on  the  window  (evidently  means 
testingon  the  window-sill). 

Q.  was  your  elbow  out  three  or  four  inches? 

A.  Two  or  three  inches, — ^may  be  four  inches. 

Q.  Caught  in  the  palm? 

A.  No.  sir;  in  the  ooat-sleeve  and  pulled 
right  out. 

It  will  be  observed  that  both  witnesses  agreed 
that  the  hand  was  inside,  and  that  the  elbow 
was  outside,  of  the  window;  that  the  stick  of 
wood  which  did  the  injury  came  through  the 
open  window,  and  one  says,  struck  the  palm  of 
his  hand,  and  the  other,  caught  in  the  mouth 
of  his  coat-sleeve:  butboth  agree  that  the  stick 
did  not  hit  the  elbow  and  as  to  the  manner  it 
operated  in  jamming  the  arm  backwards  and 
producing  the  injury.  The  plaintiff's  testimony 
IS  that  his  arm  was  resting  on  the  window-sill, 
but  that  no  part  of  his  arm  was  outside  of  the 
car,  althou«i  he  admitted  it  was  outside  of  the 
window.  This  must  be  based  on  the  idea  that 
the  window-sill  slightly  extended  beyond  the 
exterior  surface  of  the  car.  The  truth  is,  it  is 
generally  difficult  to  reconcile  the  testimony 
m  cases  of  this  character,  and  reach  a  state  of 
facts  not  disputed  and  beyond  the  reach  of 
controversy.  At  any  rate,  in  our  Judgment, 
the  evidence  submitted  by  the  plaintiff  tended 
substantially  to  establish  this  state  of  facts: 
That  the  plaintiff,  while  riding  as  a  passenger 
on  one  of  the  defendant's  traiiu,  vested  his  arm 
on  the  window-sill  of  an  open  window,  with 
his  hand  inside,  but  his  elbow  extending  a  few 
inches  outside  of  the  window;  that  alongside 
of  the  track  a  great  quantity  of  cord-wood  was 
piled,  at  places  bo  high  as  to  obscure  a  view 
from  the  window  of  the  cars,  and  at  a  distance 
of  a  foot  or  a  foot  and  a  half  from  the  cars; 
that  while  thus  riding  some  of  the  sticks  of 
cord- wood  fell  from  the  pile,  and  against  the 
cars,  and  through  the  window,  upon  his  palm, 
or  caught  in  the  mouth  of  his  coat-sleeve  near 
the  palm,  and  jammed  his  arm  backward, 
breaking  it,  and  badly  lacerating  his  arm  and 
hand.  As  here  used,  when  it  is  said  that  the 
elbow  was  outside  of  the  window,  it  is  meant 
that  it  was  outside  of  the  surface  of  the  win- 
dow, and  exposed  to  injuries  from  external  ob- 
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jects.    It  was  so  treated  at  the  argument,  anJ 
It  will  be  so  considered  by  us. 

The  inquiry,  then,  presented  by  this  record,, 
is:  Do  the  facts  show  such  an  act  of  contribu- 
tory negligence  on  the  part  of  ^e  plaintiff  s& 
will  prevent  a  recovery,  and  make  it  the  duty^ 
of  the  court  to  so  decuure  as  a  matter  of  law» 
notwithstanding  the  negligence  of  the  defend- 
ant in  permitting  the  wooa  to  be  so  carelessly- 
piled  neai*  the  track  of  the  passing  train? 

"Contributory  negligence"  is  defined  to  be- 
"a  want  of  ordmary'care  upon  the  part  of  the 
person  injured  by  the  actionable  negligence  of 
another,  combining  and  concurring  with  the 
negligence,  and  contributing  to  the  injury  a» 
a  proximate  cause  thereof,  without  which  the 
injury  would  not  have  occurred."  4  Am.  & 
Eng.  Cyclop.  Law,  17. 

The  law  will  not  permit  a  recovery  where- 
the  plaintiff,  by  his  own  negligence,  has  con- 
tributed to  produce  the  injury  from  which  he 
has  suffered.  "And  it  matters  not  "  said  Mr, 
Justice  Field,  "whether  that  contribution  con- 
sists in  his  participation  in  the  direct  cause  of 
the  injury,  or  in  his  omission  of  duties  which,, 
if  perfonned,  would  have  prevented  it.  If 
his  fault,  whether  of  omisfdon  or  commission,, 
has  been  the  proximate  cause  of  the  injury,, 
he  is  without  remedy  against  one  also  in  the 
wrong."  And  he  adds  that  "it  would  seem 
that  Oie  converse  of  this  doctrine  should  be 
accepted  as  sound;  that  when  one  has  been  in- 
lurea  by  the  wrongful  act  of  another,  to  which 
he  has  in  no  respect  contributed,  he  should  be 
entitled  to  compensation  in  damages  from  the 
wrong-doer."  Little  v.  Eaekett,  116  U.  S.  871 
[29  L.  ed.  6641. 

To  have  adjudged  the  plaintiff  guilty  of 
contributory  negligence,  upon  the  facts,  the 
court  must  nave  found  that  there  was  want  of 
ordinary  care  on  his  part,  and  a  proximate 
connection  between  such  want  of  ordinary  care 
and  the  injury  complained  of.  Our  case,  then, 
is  thus  put  up  by  Mr.  Beach:  "(1)  Did  the 
plaintiff  exercise  ordinary  care,  under  the  cir- 
cumstai\ces?  (3)  Was  there  a  proximate  con- 
nection between  his  act  or  omission  and  the 
hurt  he  complains  of?"  Beach,  Contrib.  Neg. 
§  8,  p.  7. 

If  these  two  questions  be  answered  in  the 
a£9rmative,  the  two  elements  concur  which 
constitute  contributory  ne^li^ce,  and,  in  the 
sense  of  the  law,  the  plaintiff  is  responsible 
for  his  own  wrong,  and^is  precluded  from  a 
recovery. 

The  facts  show  that  the  plaintiff's  elbow  was 
slightly  extended  outside  of  the  window,  but 
that  the  other  portion  of  his  arm  and  hand  was 
inside  of  the  window.  The  elbow  was  not  hit, 
but  a  stick  of  wood,  falling  through  the  open 
window  at  which  he  sat,  and  upon  the  sill  on 
which  his  arm  rested,  struck  the  part  of  the 
arm  inside  of  the  window,  and  caught  in  the 
mouth  of  the  coat-sleeve,  which,  with  the  mo- 
tion of  the  train,  jammed  the  arm  backward 
against  the  frame  of  the  window,  and  produced 
the  injury  complained  of.  Now,  it  will  be 
noted  (1)  that,  although  the  elbow  was  outside 
of  the  window,  it  was  not  hit,  and  the  injuiy 
did  not  arise  as  the  direct  consequence  of  the 
exposed  condition  of  the  elbow  to  external  ob- 
jects with  which  it  might  come  in  contact  by 
reason  thereof;  and  (2)  that  the  hand  and  part 
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of  the  arm  which  were  struck  with  the  stick 
were  within  the  window.  The  facts  conc^e 
that  an  injury  would  be  likely  to  happen  if  the 
elbow  had  not  been  ezpoeea»  while  the  arm 
conlinued  to  rest  upon  the  window-sill  in  the 
same  relative  position.  By  merely  changing 
the  angle  of  the  inclination  of  the  arm,  so  that 
the  elbow  would  not  be  exposed,  leaving  the 
arm  otherwise  in  the  same  relative  position,  a 
similar  injury  would  have  likely  happened  or 
rejnilted,  upon  the  facts.  But  in  neither  case, 
whether  the  elbow  was  inside  or  outside  of  the 
window,  is  the  injury  occasioned  by  or  the  re- 
sult of  its  contact  with  external  objects.  Yet 
this  judgment  punishes  the  plaintiff  with  the 
same  consequences  as  if  the  injury  resulted 
from  expoeine  the  arm  outside  of  the  window 
to  contact  with  external  objects.  In  that  view 
it  makes  no  difference  whether  the  arm  or  el- 
bow was  inside  or  outside  of  the  window  when 
the  injury  occurred,— the  same  legal  conse- 
quences ensue;  but  this  cannot  be,  unless  it  be 
a  negligent  act  to  rest  the  arm  on  the  window- 
sill  of  the  car,  irrespective  of  the  fact  whether 
the  injury  occurred  to  the  exposed  part  of  the 
arm  or  not. 

The  counsel  for  the  defendant  insists  that 
the  plaintiff,  by  exposing  his  elbow  two  or 
three  inches  out  of  the  window,  contributed 
to  produce  the  injury  of  which  he  complains, 
and  that  without  it  he  would  not  have  been 
injured.  He  places  the  injury  upon  the  same 
footing  as  if  it  had  occurred  in  consequence 
of  the  elbow  being  struck  by  reason  of  its  ex- 
posure to  passing  objects  external  to  the  car, 
and,  as  a  consequence,  asserts  that  the  conduct 
of  the  plaintiff  was  neglifl;ence  in  ge,  and,  as 
such,  that  it  was  the  undoubted  duty  of  the 
trial  court  to  grant  the  nonsuit.  In  support  of 
this  position,  he  cites  PitUbv/rg  dt  G.  B.  Co.  y. 
Medurg,  56  Pa.  294:  PiUtburg  dk  G.  B.  Go. 
T.  Andrews,  89  Md.  839;  Indianapolis  d  0.  R. 
Go.  V.  Rutherford,  29  Ind.  82;  Todd  y.  Old 
Colony  R  Go.  8  Allen,  18;  Dun  y.  Seaboard  <t 
R.  R.  Go.  78  Ya.  646;  Louisnlle  d  JV.  R.  Go. 
y.  Siekings,  6  Bush,  1. 

It  will  be  best  to  ascertain  the  facts  upon 
which  the  law  is  predicated  in  these  cases,  to 
understand  the  reason  of  it  and  the  principle 
applied. 

In  Pittsburg  d  C.  R.  Go.  v.  McGlurg  the 
plaintiff  was  injured  "while  a  passenger  in  the 
cars  of  the  defendant,  by  reason  of  the  pro- 
trusion of  his  elbow  bevond  the  sill  of  the  car 
window  next  to  which  he  sat  during  the  lour- 
ney,  or  part  of  it,  coming  in  contact  with  a 
car  standing  on  a  switoh  on  the  defendant's 
road." 

In  Todd  y.  Old  Colony  R.  Co.  8  Allen,  18, 
the  court  says  that  "the  only  error  in  the  in- 
structions of  the  court  related  to  that  part  of 
the  case  which  involved  an  inquiry  into  the 
position  of  |the  plaintiff's  arm  at  the  time  of 
the  accident.  B:  he  was  then  riding  in  the  car 
with  his  elbow  or  arm  proiecting  out  of  the 
window,  by  reason  of  which  he  sustained  an 
injuiT,  he  was  guilty  of  a  want  of  due  care, 
wnich  would  preveot  him  from  maintaining 
his  action." 

In  Indianapolis  d  0.  R.  Co.  v.  RutJierford, 
29  Ind.  88,  "the  evidence  showed,"  says  the 
court,  "that  the  injury  received  was  a  broken 
arm,  and  that  at  the  time  of  the  accident  the 
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Plaintiff's  arm  was  projecting  out  of  the  win* 
ow  of  the  coach  in  which  he  rode,  in  conse- 
quence of  which  it  came  in  contact  with  some 
object  outside,  probably  a  timber  frame  sup- 
portlnira  water-tank." 

In  Pittsburg  d  G.  R.  Co.  v.  Andrews,  89  Md. 
842,  the  court  says:  "It  is  admitted  his  arm 
at  the  time  was  out  of  the  window,"  and  that 
"it  is  perfectly  clear  he  would  have  received 
no  injury  if  his  arm  had  not  been  in  this  posi* 
tion.'* 

Without  further  reference,  it  Js  enough  Ust 
say  that  the  plain  result  of  these"  cases  is  that 
if  a  passenger  is  riding  in  a  car,  with  his  elbow 
or  arm  projecting  out  of  the  window,  by  reason' 
of  which  he  sustains  an  injury,  it  is  such  u 
clear  act  of  contributory  negligence  on  his  part 
as  will  prevent  a  recovery,  and  make  it  the 
duty  of  the  court  to  so  declare,  as  a  matter  of 
law,  notwithstanding  the  uegligence  of  the 
defendant  in  permitting  obstacles  to  be  placed 
too  near  the  track  of  the  passing  train. 

But  why  is  it  contributory  negligence,  within 
the  reason  of  these  cases?  The  answer  is,  be- 
cause, in  project!  Dg  his  elbow  or  arm  out  of 
the  window,  he  was  bound  to  know,  as  a 
reasonable  man,  in  the  exercise  of  ordinary 
care  and  foresight,  that  there  was  liability  to 
injury  from  the  exx)08ed  condition  of  the  arm 
coming  in  contact  with  some  external  obstacle 
or  force.  He  ought  to  know,  to  expose  his 
arm  or  elbow  under  the  surrounding  circum- 
stances, that  it  was  dangerous,  and  liable  to 
result  in  injury  to  it,  because  a  prudent  man 
might  well  foresee  the  possibility  of  such  an 
occurrence;  and,  if  he  do  not  avoid  it  by  the 
exercise  of  such  reasonable  foresight,  he  may 
justly  be  held  to  have  taken  ui>on  himself  the 
risk  of  such  a  peril  It  is  therefore  considered 
in  these  cases  to  be  a  want  of  ordinary  care 
for  a  passenger  riding  in  a  car  to  protrude  his 
arm  or  elbow  out  of  the  window,  and  if  he 
does,  and  is  injured  by  reason  thereof,  it  results, 
as  a  consequence,  that  his  own  want  of  ordi- 
nary care  has  contributed  directly  to  produce 
such  injury  as  the  proximate  cause  thereof. 

But  how  is  this  to  apply  to  the  facts  in  the 
case  at  bar?  It  was  not  the  elbow  of  the 
plaintiff,  or  any  part  of  his  arm,  that  was  ex- 
posed to  injury  from  outside  obstacles,  that 
caused  the  injury.  His  elbow,  or  the  part  of 
the  arm  outside  of  the  window,  was  not  hit. 
The  stick  of  wood  struck  the  palm  of  his  hand, 
or  so  near  it  as  to  catch  in  the  mouth  of  the 
coat-sleeve,  which  was  inside  of  the  window, 
and  not  exposed  to  external  objects,  unless  they 
came  inside  of  the  window,  as  the  evidence 
here  shows.  The  cases  referred  to,  and  relied 
upon  by  counsel,  proceed  upon  the  hypothesis 
that  the  injury  occurred  because  the  elbow  or 
arm  which  was  exposed  out  of  the  window 
came  in  contact  with  some  external  obstacle  or 
force,  and  produced  the  injury. 

In  the  strongest  of  these  cases,  Pittsburg  d 
G.  R.  Co.  V.  McGlurg,  and  often  dted,  Thomp- 
son, Gh.  J.,  said:  "If  he  allow  it  [arm]  to 
protrude  out,  and  is  injured,  is  this  due  carer' — 
which  Bigelow,  Ch.J.,  had  previously  answered 
in  Toddy.  Old  Colony  R.  Go.  supra,  saying:  "If 
he  was  riding  in  the  car  with  his  elbow  or  arm 
proiecting  out  of  the  window,  by  reason  of 
which  he  sustained  an  injury,  he  was  guilty 
of  a  want  of  due  care." 
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The  due  care  here  required  to  be  exercised  is 
not  to  expose  the  arm  out  of  the  window,  as 
there  is  liabUity  that  it  may  come  in  contact 
with  outside  obstacles.  It  is  based  on  the  idea 
that,  when  an  arm  is  thus  exposed,  the  injury 
which  may  result  may  be  foreseen  and  avoided 
by  the  exercise  of  ordinary  circumspection. 
It  has  no  reference  to  risks  or  injuries  which, 
according  to  common  experience,  and  in  the 
exercise  of  reasonable  care  and  foresight,  could 
not  have  been  anticipated,  or  their  consequences 
avoided.  "We  are  not  to  link  together,"  said 
Agnew,  J.,  "as cause  and  effect,  events  havincr 
no  probable  connection  in  tbe  mind,  and  whicE 
could  not,  by  prudent  circumspection  and  or- 
dinary thoughtfulness,  be  foreseen  as  likely  to 
happen  in  consequence  of  the  act  in  which  we 
are  engaged.  It  may  be  true  that  the  injury 
would  not  have  occurred  without  the  concur- 
rence of  our  act  with  the  event  which  immedi- 
ately caused  the  injury;  but  we  are  not  justly 
called  to  suffer  for  it,  unless  the  other  event 
was  tbe  effect  of  our  act,  or  was  within  the 
probable  range  of  ordinary  circumspection, 
when  engaged  in  the  act. "  Fairbanks  v.  Kerr, 
70  Pa.  86. 

Sitting,  as  he  was,  with  his  arm  resting  on 
the  window-sill,  and* his  elbow  projecting  out, 
especially  in  view  of  the  fact  that  a  similar  in- 
jury would  have  probably  occurred  whether 
tbe  elbow  was  inside  or  outside  of  the  window, 
was  it  within  the  range  of  ordinary  circum- 
Bpection  and  foresight  to  have  anticipated,  as 
likely  to  happen,  the  event  which  occurred 
and  produced  his  injury, — to  have  anticipated 
iiat  a  stick  of  wood  should  fall  through  the 
open  window,  and  inside  of  it,  and  strike  his 
palm,  or  so  near  it  as  to  produce  the  injury 
admitted,  in  consequence  or  tbe  act  in  which 
be  was  engaged?  Under  the  circumstances  of 
this  case,  are  we  authorized  to  say,  as  a  matter 
of  law,  that  by  the  exercise  of  ordinary  care 
and  prudence  he  could  have  foreseen  that  there 
was  liability  to  injury  in  the  way  in  which  it 
occurred,  as  tlie  consequence  of  his  act? 

Be  it  remembered  that  the  injury  did  not 
arise  because  the  ell>DW  projected,  but  because 
tbe  stick  struck  the  palm  or  wrist  inside  of  the 
window,  where  it  had  a  right  to  be,  and  worked 
its  injury,  and  the  C8se,  upon  its  facts,  would 
seem  to  stand  precisely  as  if  the  arm  rested  on 
the  window-sill  entirely  within  the  car.  The 
law  is  well  established  that  this  cannot  be  de- 
clnrcd  to  be  negligence  in  ae. 

In  Farlaw  v.  Kdly,  108  U.  S.  288  [37  L.  ed. 
726J,  it  was  held  that  it  was  not  contributory 
negligence  for  a  passenger  to  rest  his  arm  upon 
the  wmdow-sill  of  a  car  in  which  he  was  rid- 
ing without  allowing  it  to  project.  Such  an 
act  creates  no  presumption  of  negligence,  and 
cannot  be  declared  negligence  in  law.  JBreen 
V.  New  Tork  O.  dk  H,  R  %  Co,  109  N.  T.  297; 
WinteT%  V.  Hannibal  A  St.  J,  R  Co.  89  Mo. 
470. 

The  inception  of  the  injury  being  inside  of  the 
window,  it  was  not  caused  by  any  exposure  of 
the  arm  outside  of  it,  and  can  we  say,  logically 
or  judicially,  that  the  act  of  the  defendant  con- 
tributed to  produce  it?  It  would  seem,  as  to 
the  facts  upon  which  that  Injury  was  pred- 
Icated,  that  he  stood  without  fault;  for  al 
though  the  plaintiff  may  have  been  negligent 
in  allowing  his  elbow  slightly  to  extend  out- 
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side  of  the  window,  yet  if  that  did  sot  cams 
the  injury,  and  the  result  was  tbe  same  as 
though  he  exercised  the  care  required,  and 
kept  nis  arm  inside,  then  such  want  of  care,  as 
was  said  in  ^^alker  v.  WestJiM,  39  Vt.  246,  did 
not  contribute  to  produce  such  injury,  and  it  is 
the  same  as  though  he  was  without  fault. 

As  the  injury  occurred,  then,  tbe  plaintiff 
was  under  no  legal  obligation  to  assume  <Mr  an- 
ticipate that  sticks  or  a  stick  of  falling  Gwd- 
wood  would  be  projected  inside  of  the  window, 
and  cause  the  accident  where  it  happened.  To 
have  his  hand  and  wrist  where  they  were,  and 
where  the  stick  struck  them,  was  where  they 
had  a  right  lawfully  to  be,  and  raised  no  pre- 
sumption of  negligence  in  law.  If  such  is  tbe 
case,  however  strictly  the  rule  of  contributoiy 
negligence  may  be  enforced,  can  we  declare 
that  the  negligence  of  the  plaintiff  was  the 
proximate  cause  of  the  injury,  or,  in  other 
words,  that  his  want  of  ordinary  care  contrib- 
uted directly  to  the  injury?  It  is  enouj^h  to 
say  when  the  arm  is  exposed,  and  the  injury 
occurred  on  that  account,  when  the  facts  are 
admitted,  that  it  is  negligence  in  law.  Negli- 
gence is  generally  a  question  of  fact,  to  be  de- 
cided by  the  jury  upon  all  the  facts  and  cir- 
cumstances, and  the  court  ought  not  to  declare 
it  as  a  matter  of  law,  unless  there  is  such  a 
plain  act  of  carelessness  upon  the  part  of  the 
plaintiff  contributing  to  his  injury  as  makes 
that  a  duty.  The  rule,  as  it  is  established  by 
the  weight  of  authority,  has  not  always  met 
with  entire  approval,  and  is  sufficiently  strict 
and  arbitrary,  without  extending  the  domain 
of  its  operations. 

In  Spencer  Y,  Milwaukee  <Si  P.  R  Co.  17  Wia. 
487,  the  opposite  view  is  ably  and  forcibly  pre- 
sented by  a  vigor  and  fitness  of  reasoning  which 
it  is  difficult  to  answer.  The  truth  is  that  it  is 
an  every-day  occurrence  for  passengers  to  ride 
with  their  elbow  on  the  sill,  slightly  extending 
out  of  the  window,  though  not  perhaps  outside 
of  the  sill.  We  all  know  in  warm  weather, 
when  the  windows  are  fup,  it  i&  the  constant 
and  ordinary  habit  of  passengers  of  all  classes 
and  all  degrees  of  intelligence  to  so  ride;  and, 
judged  in  the  light  of  our  general  knowledge 
and  experience,  it  would  be  difficult  to  con- 
demn such  conduct  as  an  act  so  plainly  and 
palpably  careless  as  to  require  the  court  to  de- 
clare it  negligence  as  a  matter  of  law.  If  the 
rule  is  to  obtain  as  decided  by  the  weight  of 
authority,  let  it  continue  to  be  confined  in  its 
operations  to  injuries  which  result  from  expos- 
ing the  arm  to  outside  obstacles;  but  let  it  not 
be  extended  to  those  where  the  facts  are  com- 
plicated, and  the  injury,  although  the  elbow 
was  slightly  out  of  the  window,  did  not  arise 
from  that  fact,  or  if  it  had  been  inside,  the  arm 
otherwise  preserving  its  relative  position,  a  like 
injury  would  probably  have  happened.  In 
cases  of  the  first  sort  it  may  be  conceded, 
when  the  facts  stand  confessed  or  admitted, 
that  the  court  may  declare  the  act  negligence 
as  a  matter  of  law,  non  constat  that  it  can 
upon  the  facts  here.  In  cases  of  this  sort, 
where  the  facts  are  complicated  and  debatable, 
where  men  of  ordinary  discretion  and  prudence 
might  differ  as  to  the  inferences  to  be  drawn 
from  tbem  in  determining  the  character  of  the 
act,  it  is  safer  and  better  to  submit  them  to  the 
jury  in  connection  with  all  its  attendant  iiSat^ 
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cumstanoes,  whom  the  law  assuines  to  be  best 
qualified  to  dispose  of  them-  under  proper  in- 
itructions  from  the  court,  than  that  the  court 
itself  should  decide  them,  as  a  question  of  law, 
l^  ailowing  a  nonsuit.  Before  the  court  can 
do  this,  and  cut  off  the  plaintiff's  right  to  sub- 
mit his  case  to  the  Jury,  the  inferences  from 
the  proof  ought  to  be  certain  and  incontroTcrti- 
ble,  freeing  me  mind  from  all  doubt  or  hesita- 


tion; for  it  must  always  be  borne  in  mind  that 
it  is  generally  for  the  jury  to  determine  whether 
the  defendant  was  negligent,  or  the  plaintiff 
was  contributorily  negligent,  which,  as  Dr. 
Wharton  has  aptly  said,  is  seldom  the  "subject 
of  direct  proof,  but  an  inference  from  facts 
put  in  evidence." 

X%6  Judgment  muit  be  reverted,  and  the  non- 
euit  eet  atide. 


LOmSIANA  SUPREME  COURT. 


Thomas  P.  LEATHERS,  Appt., 

V, 

John  JANIOIY  et  aL 
(....La.  Ann. ) 

*1  •  No  law  prevents  a  eorporation  firom 
sellinff  any  or  all  of  its  propertyy  pro- 
vided tne  <diarter  oontalns  no  prohibition  theire- 
of  ,  and  it  acts  in  aooordance  with  the  duly  eSc- 
pressed  will  of  its  stookholdeis  and  dJreotois. 

8.  The  flame  person  may  fill  the  oflloe  of 
president  of  two  distinot  corporations,  and 
8uoh  identity  does  not,  of  itself,  invalidate  deal- 
f    in«B  between  the  two  corporations. 

8*  Where  one  oorporatlcm  selli  prop- 
erty to  another  for  a  fixed  price,  to  be  paid 
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in  stock  of  the  latter,  to  be  delivered  to  the  for- 
mer through  its  deslffnated  ofBcer,  delivery  of 
the  oertlflcates  of  stock  to  suoh  ofBcer,  or  to  an- 
other by  his  order,  operates  a  discharge  for  the 
price. 

4.  Corporate  property  Is  held  snbject 
to  corporate  debts*  and  when  a  corporation 
sells  its  whole  property  and  rights  to  a  purchaser, 
knowing  the  fact,  equity,  in  proper  cases,  will 
subject  the  property  in  the  hands  of  the  pur- 
chaser to  the  payment  of  the  debts  with  which  it 
is  charged;  but  the  purchaser  of  spedflo  property, 
suoh  as  a  steamboat,  from  a  corporation,  is  not 
bound  to  follow  Ihe  price  paid  into  the  hands  of 
the  selling  corporation,  and  see  to  its  distribution 
among  the  latter*s  stockholders,  in  the  absence  oC 
fraudulent  connivance  between  the  purchaser 
and  seller  to  wrong  the  stockholders. 

6.  The  sale  attacked  in  this  case  being 
real  and  fair,  for  a  sound  price,  duly  paid  to  the 


NOTB.— JPrfixits  eorporotfons;  eomimon4aw  powers. 

The  common-law  powers  of  a  corporation  are  the 
same  as  those  possessed  by  individuals,  and  may  be 
employed  in  the  same  manner,  unless  restricted  by 
some  positive  or  dearly  implied  prohibition  of  law. 
See  De  GrofF  v.  American  Linen  Thread  Co.  21  N. 
Y.m;  Williams  v.  W.  U.  Teleg.  Co.  0  Abb.  N.  a 
448;  Barry  v.  Merchants  Bxoh.  Co.  1  Bandf.  Ch.  280. 

A  corporation,  without  special  authority,  may 
dispose  of  land,  goods  and  chattels,  or  of  any  in- 
terest in  the  same,  as  it  deems  expedient,  and  in  the 
course  of  its  legitimate  business  may  make  a  bond, 
mortgage,  note  or  draft;  and  also  may  make  oom- 
positfons  with  creditors,  or  an  assignment  for  their 
benefit,  with  preferences,  except  when  restrained 
by  law.  White  Water  Valley  Canal  Co.  v.  Vallette, 
02  U.  8. 21  How.  42i  a6  L.  ed.  168);  Partridge  v.  Bad- 
ger, 26  Barb.  146;  Beers  v.  Phoenix  Glass  Co.  14  Barb. 
858 ;  Dana  v.  Bank  of  U.  8. 6  Watts  ft  8. 228 ;  Frasder 
V.  Willoox,  4  Bob.  (La.)  617;  U.  8.  Bank  v.  Huth,  4 
B.  Men.  428;  8tate  v.  Bank  of  Md.  6  Gill  &  J.  206; 
Pierce  ▼.  Bmery,  82  N.  H.  488. 

3f(Si/  tnortQooe* 

Gorporatlona,  unless  restrained  by  their  charters, 
have  the  power  to  mortgage  their  property  to  se- 
cure borrowed  money,  or  their  debts.  Carpenter 
▼.  Black  Hawk  Gold  Min.  Co.  65  N.  Y.  48;  DeRuy ter 
▼.  St.  Peter's  Church,  8  N.  Y.  288 ;  King  v.  Mer- 
chants Bxoh.  Co.  5  N.  T.  647;  Biohards  v.  Merri- 
mack ft  C.  B.  B.  Co.  44  N.  H.  127. 

At  the  common  law,  a  mortgage  bona  fide  made 
may  be  for  future  advances,  and  liabilities  for  the 
mortgagor  by  the  mortgagee,  as  well  as  for  pres- 
ent debts  and  liabiUties.  Truscott  V.King,  6  N.Y. 
160:  Walker  v.  Bnediker,  Hoffm.  Ch.  145. 

May  borrow  money. 

Private  corporations  may  borrow  money,  or  be- 
eome  parties  to  negotiable  paper  in  the  transaction 
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of  their  legitimate  business,  unless  expressly  pro* 
hibited;  and  until  the  contrary  is  shown,  the  legal 
presumption  is  that  their  acts  in  that  behalf  were 
done  in  the  regular  course  of  their  authorized  busi- 
ness. Chicago,  R.  I.  ft  P.  R.  Co.  V.  Howard.  74  U. 
8. 7  WaU.  41B  ao  L.  ed.  121);  White  Water  Valley 
Canal  Co.  ▼.Vallette,  62  n.&  21  How.  424a6L.ed. 
168);  Famum  v.  Blackstone  Canal  Corp.  1 8umn.  40. 

Tra/naaeUon$  ausMiary  to  primary  Zmsifiess. 

Corporations  may  transact  all  such  matters  aa^ 
being  auxiliary  to  their  primary  business,  are  trans- 
acted by  ordinary  individuals  under  similar  cb> 
cumstanoes.  Bureka  Iron  ft  Steel  Works  v.  Bresna> 
ban,  60  Mich.  888 ;  Biasell  v.  Mich.  Southern  ft  N.  L 
R.  Co.  28  N.  Y.  288. 

In  order  to  attain  its  legitimate  objects,  it  may 
deal  precisely  as  an  individual  may  who  seeks  to 
accomplish  the  same  ends.  Curtis  v.  Leavltt,  16  N. 
Y.  267:  Fay  v.Noble,12  Cush.  1;  Davis  v.  Second 
CTni versallst  Meeting  House,  8  Met  821 ;  Reynolds  ▼• 
8tarkCounty,60hlo,  206;  Brady  v.  Brooklyn,!  Barb. 
684;  Madison,  W.  ft  M.  Plank  Road  Co.  v.  Water- 
town  ft  P.  Plank  Road  Co.  6  Wis.  178;  Macon  ▼• 
Maoon  ft  W.  R.  Co.  7  Cku  221;  Hamilton  v.  Lycoming 
Mut.  Ins.  Co.  6  Pa.  889 ;  King  v.  Merchants  Bxoh. 
Co.28andf.606. 

May  make  eontraota, 

Bvery  eorporation  has  power  to  make  all  con- 
tracts that  are  necessary  and  usual  in  the  course  of 
the  business  it  transacts,  as  means  to  enable  it  to 
effect  such  object,  unless  expressly  prohibited  by 
law  or  the  provisions  of  its  charter.  Deringer  v. 
Deringer,  6  Houst.  628;  Farmers  Loan  ft  T.  Co.  v. 
Perry,  8  Sandf .  Ch.  847 :  Home  Ina  Co.  v.  North- 
western Packet  Co.  82  Iowa,  244, 7  Am.  Bep.  191;  Be 
Howe,  1  Paige,  Ch.  214;  Hope  Mut.  L.  Ins.  Co.  v.  Per- 
kins. 88  N.  Y.  404;  Feeny  v.  People*s  F.  Ina  Co.  2 
Robt.60e. 
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filler  aooordlDff  to  the  terms  of  the  contract,  and 

without  a  shadow  oX  fraud  on  the  part  of  the 

porohaaer,  the  latter  Is  not  bound  for  any  failure 

of  duty  of  the  offloers  of  the  selling  corporation 

in  dlstributlnflr  the  proceeds  among  its  stock- 

holdenu 

I  (Deoember  2, 1680.) 

APPEAL  by  plaintiff  from  a  ladgment  of 
Ihe  Civil  District  Court,  Parish  of  Orleans, 
denying  him  certain  relief  which  he  claimed 
against  the  Planters  &  Merchants'  Packet  Com- 
pany as  an  aid  in  the  recovery  of  a  debt  due 
from  defendant  Janney..    Affirmed. 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  O.  B.  Sansom  for  appellant. 

MewTB,  Farrar,  Jonas  «  Krattseluilit 
for  appellees. 

Fenner,  J,,  delivered  the  opinion  of  the 
court: 

Prior  to  June,  1886,  there  existed  three  dis- 
tinct corportions,  viz.:  the  New  Orleans,  Baton 
Rouse  &  Bayou  Sara  Packet  Company,  the 
Merchants  &  Planters'  Packet  Company  and 
the  Coast  &  Mississippi  River  Packet  Com- 
pany,—  each  of  which  owned  and  operated  a 
steamboat.  Desiring  to  put  an  end  to  disas- 
trous competition,  the  stockholders  in  these 
three  corporations  agreed  to  form  a  new  cor- 
poration, which  should  acquire  the  ownership 
of  all  three  boats,  at  valuations  fixed  in  ad- 
vance, and  run  them  in  a  common  interest. 
Accordingly,  on  June  22, 1885,  a  new  corpora- 
tion was  formed  in  accordance  with  the  laws 
of  the  State,  styled  the  ''Planters* Merchants' 
Packet  Company,"  having  a  stock  equal  to 
the  combinea  value  of  the  three  boats  above 
mentioned,  viz.,  |1 10,000,  in  shares  of  |100 
each,  and  its  objects  are  declared  to  be  "  the 
building,  purchasing,  chartering,  hiring,  run- 
ning and  selling  one  or  more  steamboats,"  etc. 
On  June  80, 1885,  at  a  special  meeting  of  the 
stockholders  and  directors  of  the  New  Orleans, 
Baton  Rouge  &  Bayou  Sara  Packet  Company, 
a  resolution  was  adopted  authorizing  John  J. 
Brown,  manager,  to  sell  the  steamboat  Edward 
J.  Gay  to  the  Planters  &  Merchants'  Packet 
Company,  for  the  sum  of  $60,000,  in  fuD  paid- 
up  stock  of  said  company.  On  the  same  day, 
in  pursuance  of  above  resolution,  Brown, 
manager,  executed  a  deed  of  sale  of  the  Gay 
to  the  Planters  &  Merchants'  Company, 
upon  the  consideration,  by  him  declared  m  the 
act,  "of  160,000,  in  full-paid  stock  of  the 
Planters  &  Merchants'  Packet  Company,  to 
represent  which  stock  the  said  company  have 
issued  and  delivered  to  me,  on  behalf  of  said 
New  Orleans,  Baton  Rouge  &  Bavou  Sara 
Packet  Company,  certificates  for  600  shares, 
of  the  amount  of  $100  each,  of  said  capital 
stock  paid  up,  the  receipt  of  which  I  'do  here- 
by acknowledge,"  etc. 

John  Janney,  the  defendant,  was  a  stock- 
holder in  the  New  Orleans,  Baton  Rouge  & 
Bayou  Sara  Packet  Company,  and  in  1884  had 
delivered  to  Thomas  P.  Leathers,  to  whom  he 
was  indebted,  the  certificate  for  120  shares  of 
said  stock  in  pledge.  The  stock  received  from 
the  Planters  &  Merchants'  Company  in  pay- 
ment for  the  Edward  J.  Gay  waa  distributed 
among  the  stockholders  of  the  New  Orleans, 
Baton  Rouge  &  Bayou  Sara  Packet  Company 
by  Brown,  or  under  his  direction,  and  Janney 
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received  the  whole  amount  thereof  coming  to 
him^  without  beinf  required  to  produce  the 
certificate  held  in  pledge  by  Leathers.  Brown 
was  the  manager  of  tLe  JNew  Orleans,  Baton 
Rouge  &  Bayou  Sara  Packet  Company,  and 
was  also  chosen  as  manager  of  the  new  com- 
pany. 

The  plaintiff  filed  the  petition  in  this  suit 
against  John  Janney,  the  New  Orleans,  Baton 
Rouge  &  Bayou  Sara  Packet  Company  and 
the  Planters  &  Merchants'  Packet  Company. 
This  petition  first  sets  up  the  indebtedness  of 
Janney,  and  the  pledge  of  the  stock,  and  then 
sets  up  that  Brown  was  president  and  manager 
of  the  New  Orleans,  Baton  Rouce  &  Bayou 
Sara  Packet  Company,  and  that  he  was  also 
president  and  manager  of  the  Planters  &  Mer- 
chants' Packet  Company.  That  June  80, 
1885,  Brown,  as  the  manager  of  the  New  Or- 
leans, Baton  Rouge  &  Bayou  Sara  Packet 
Company,  pretended  to  convey  and  sell  all  the 
property  of  that  corporation,  to  wit,  the  steam- 
er Edward  J.  Gay,  to  the  Planters  &  Mer- 
chants' Packet  Company,  for  500  shares  of  the 
capital  stock  of  the  last-named  company,  and 
that  nothing  was  in  fact  paid  by  the  latter  to 
the  former  corporation.  That  Brown,  being 
at  the  same  time  manager  and  president  of 
both  corporations,  acted  m  the  double  capacity 
of  seller  for  the  one  and  buyer  for  the  other 
corporation.  That  the  New  Orleans,  Baton 
Rouge  &  Bayou  Sara  Packet  Company  had  no 
property  but  the  steamer  Edward  J.  Gay,  and 
the  sale  thereof  was  uUra  eire$  and  void,  and 
that  it  was  a  fraud  against  plaintiff's  rijghts  in 
the  premises.  The  petition  prays  citations 
against  all  the  defendants,  ana  judgment 
against  Janney,  for  $4,860.88,  with  interest 
from  September  8, 1886,  and  for  a  lien  and 
privilege  on  the  steamboat,  and  a  lien  and 
privilege  on  all  the  property  of  the  Planters  & 
Merchants'  Packet  Company,  and  that  the 
same  be  seized  and  sold  to  pay  plaintiff's  de- 
mand, interest  and  costs,  unless  property  of  the 
'lefendant  Janney  be  found  to  satisfy  the  de- 
•oand,  and  for  general  relief. 

The  plaintiff  recovered  a  Judgment  against 
Janney,  with  lien  and  privilege  on  120  sharea 
of  the  stock  of  the  New  Orleans,  Baton  Rouge 
&  Bayou  Sara  Packet  Company,  but  was  de- 
nied other  relief,  from  which  Judgment  he 
appeals. 

Let  us  examine  the  grounds  as  set  forth  in 
the  petition,  on  which  the  claim  against  the 
Planters  &  Merchants'  Company  and  its  prop- 
erty is  based.    They  are: 

1.  That  the  sale  of  the  Gay  was  pretended 
and  fictitious.  The  sale  was  real,  for  a  valua- 
ble conrideration,  of  ample  sufliciency,  and 
duly  paid,  and  the  charge  is  simply  frivolous. 

2.  That  Brown  was  the  manager  of  both 
the  corporations  which  were  parties  to  the  sale. 
As  he  acted  under  full  authority  from  the  di- 
rectors and  stockholders  of  each  corporation, 
we  preceive  no  legal  significance  in  this  fact, 
and  no  principle  of  law  or  authority  is  cited  to 
give  it  any  force  whatever. 

8.  That  the  sale  was  of  the  whole  property 
of  the  selling  corporation,  and  was  therefore 
ultra  vires  and  void.  The  Inference  does  not 
follow  from  the  predicate.  There  is  no  law 
prohibiting  a  corporation  from  selling  any  or 
all  of  its  property,  provided  its  charter  oontaina 
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no  restraint  thereof,  and  It  acts  under  proper 
•Euthority. 

4.  That  the  sale  was  made  in  fraud  of  plain- 
-tiff's  rights.  The  evidence  conclusively  shows 
that  the  sale  was  in  itself  as  honest  and  fair  a 
transaction  as  ever  took  place.  Nobody  con- 
nected with  it,  with  the  exception  of  Janney, 
had  notice  or  knew  in  any  way  of  the  pledge 
>of  Janney's  stock  to  Leathers.  The  sale  was 
public  and  notorious,  commented  on  in  the 
newspapers  and  evidenced  by  conspicuous  in- 
scription of  the  new  corporation's  name  upon 
the  wheel-houses  of  the  steamboats  purchased. 
The  purchaser  exacted  from  the  selling  cor- 
porations an  indemnifying  bond  against  all 
•debts,  which  was  given,  and  it  is  not  pretended 
that  the  New  Orleans,  Baton  Bouge  &  Bayou 
8ara  Packet  Company  has  not  paid  every  one 
•of  its  corporate  debts. 

Before  the  sale  Janney  himself  had  consulted 
his  then  friend,  the  plaintiff,  about  the  trans- 
action, and  the  valuations  placed  on  the  dif- 
ferent boats,  whidti  is  admitted  by  plaintiff, 
though  he  savs  he  did  not  understand  that 
there  was  to  be  a  sale  to  a  new  corporation. 
We  are  satisfied  that  no  notion  existed,  even  in 
the  mind  of  Janney,  of  wronging  plaintiff,  or 
prejudicing  his  pledge,  until  some  time  after 
the  consummation  of  the  sale.  He  did  not  ap- 
ply for  or  receive  the  shares  of  the  new  stock 
-coming  to  him  until  several  months  after  the 
sale  had  been  consummated.  In  concealing 
the  fact  of  the  pledge,  and  in  taking  the  stock 
without  providmff  for  the  protection  of  Capt. 
Leathers  rights,  he,  no  doubt,  committed  a 
wrong.  It  mav  be  claimed  that,  in  permitting 
«nd  directing  the  delivery  of  the  new  stock  to 
Janney  without  exacting  the  surrender  of  the 
old  certiUcate,  Brown  and  the  New  Orleans, 
Baton  Rouge  &  Bayou  Sara  Packet  C!ompany 
incurred  liability  to  Leathers;  but  no  judsrment 
-appropriate  to  this  liability  is  claimed  in  this 
suit,  and  the  Judgment  appealed  from  specially 
reserves  the  rights  of  Leathers  against  them. 

But  what  responsibilitv  in  the  premises  at- 
tached to  the  Planters  &  Merchants'  Packet 
Company  ?  It  had  bought  the  boat  in  good 
faith,  for  the  price  of  so  many  shares  of  its 
•own  stock  certificates,  which  were  to  be  de- 
livered to  Brown,  as  manager  and  representa- 
tive of  ^he  selling  corporation,  receipt  of  which 
certificates  was  actually  acknowledged  in  the 
act.  If  the  certificates  had  been  delivered  as 
«o  recited,  no  one  would  have  had  the  hardi- 
hood to  contend  that  the  buying  corporation 
would  have  had  any  further  concern  with  their 
•disposition.  Although  it  appears  that  the  cer- 
tificates had  not  been  delivered,  yet,  after  the 
sale  the  stock  stood  as  the  property  of  the  sell- 
ing corporation,  certificates  for  which  were  to 
be  delivered,  on  demand,  to  Brown,  as  its 
manager,  or  to  whomsoever  he  might  direct. 


When  such  delivery  was  made,  the  obligation 
of  the  buying  company  was  discharged. 

The  receipt  of  the  stock  by  Janney,  under 
the  authority  of  Brown,  was  the  same  as  the 
receipt  by  Brown,  manager  of  the  selling  com- 
pany, to  whom  the  contract  required  they 
should  be  delivered.  In  so  disposing  of  the 
certificates,  Brown  acted  solely  in  his  capacity 
as  manager  of  the  selling  company,  which  was 
the  owner  of  the  stock,  and  the  buying  com- 
pany is  in  no  manner  affected  by  any  failure 
on  his  part  in  his  duty  towards  the  stockhold- 
ers of  the  selling  company,  with  whom  the 
former  had  no  dealings,  and  as  to  whom  it 
was  under  no  duty. 

Authorities  are  quoted  to  the  effect  that 
when  a  corporation  sells  or  transfers  its  entire 
property  to  a  purchaser,  knowing  the  fact,  the 
latter  is  chargeable  with  knowledge  that  the 
property  is  subject  to  the  corporate  debts,  and 
that  equity  wQl,  in  proper  cases,  allow  the  cor- 
porate creditors  to  follow  the  property  into 
the  hands  of  the  purchaser  for  satisfaction  of 
their  claims.  Mumma  v.  Potomac  Co.  88  U. 
S.  8  Pet.  281  [8  L.  ed.  946];  Wood  v.  Dummer, 
8  Mason,  808;  Bank  of  8t.  Marys  v.  8t,  John, 
26  Ala.  566:  Smith  v.  Euekabee,  68  Ala.  101; 
Vose  V.  Grant,  15  Mass.  622;  Story,  Eq  Jur. 
9th  ed.  ^  1262. 

But  no  authority  is  quoted  or  exists  to  the 
effect  that  the  purchaser  from  a  corporation  is 
bound  to  follow  the  price  into  the  hands  of 
the  seller,  and  see  to  the  just  and  proper  dis- 
tribution of  it  among  the  latter's  stockholders. 
In  absence  of  fraudulent  connivance  or  collu- 
sion to  wron^  the  stockholders,  the  purchaser 
discharges  his  obligation  by  paying  the  price 
to  the  competent  officers  of  the  selling  corpora- 
tion, who  are  the  agents  of  the  stockholders 
and  to  whom  the  latter  must  look  for  the  pro- 
tection of  their  rights. 

The  case  of  Me  v.  ymo  Orleans  Gas-Lignt 
6b.,  86  La.  Ann.  418,  has  no  application  what- 
ever to  the  questions  here  involved. 

We  therefore  conclude  that  the  plaintiff  has 
no  rights  against  the  Planters  &  Merchants' 
Packet  Company  or  upon  its  property. 

A  violent  conflict  is  found  in  the  evidence  as 
to  the  amount  of  the  debt  for  which  the  stock 
of  Janney  was  pledged.  It  is  a  simple  case  of 
direct  and  positive  contradiction  between  wit- 
nesses, on  which  the  conclusion  of  the  district 
judge  should  not  be  lightl:^  disturbed.  After 
carefully  weighing  the  evidence,  we  find  no 
sufficient  ground  to  disturb  it,  in  so  far  as  it 
confines  the  pledge  to  the  amount  due  on  the 
note. 

The  amendments  asked  in  favor  of  Janney 
are  supported  only  by  inferential  evidence, 
and,  as  we  think  the  judgnaent  does  substantial 
justice,  we  will  leave  it  as  it  standa 

Judgment  afflrmed. 
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!•  Tbe  elBdct  of  aA  informal  inetminent 

transf  erring  an  interest  in  real  estate  depends,  not 
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upon  any  particular  words  or  phrases  found  in  It, 
but  upon  the  intention  of  the  parties  as  ooUeoted 
from  the  whole  instrument. 
8.  The  asfltornment  under  seal  of  all  a 
S^rantee's  n:4^ht»  title,  claim,  interest  and 
property  whatever  in  and  to"  a  deed,  on  the  back 
of  which  it  is  written,  and  which  gave  the  errantee 
an  estate  in  fee  simple,  is  sufficient  to.  tntosf er 
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:  fhe  fee  without  the  use  of  the  word '*hein**  or  iti 
•q[aiTalent. 

dfebmary  8,1890.) 

ERROR  to  the  Court  of  Common  Fleas  of 
Jefferson  County  to  review  a  Judprment  In 
favor  of  defendant  in  an  action  of  ejectment  to 
try  title  to  a  certain  tract  of  land.    Bmned. 

The  case  sufficieDtly  appears  in  the  opinion. 

Mestn.  Alexander  C.  White  and  J.  IS. 
Garrison*  for  plaintiffs  in  error: 

An  assignment  of  note,  bond,  mortgage  or 
deed  borrows  and  adopts  the  laDguafire  of  the 
instrument,  and  the  assignee  stands  in  the 
place  of  the  assignor, 

2  BI.  Com.  chap.  20,  p.  826.  D.  C.  10, 
Sharswood's  Add.  1889;Washb.  Real  Prop.*  57, 
citing  Shep.  Touch.  101;  Com.  Dig.  Estates  A. 
2;  2  Prest.  Est.  2;  Wharton  Law  Diet.;  LytlsY. 
LvUe^  10  Watts,  260;  Brink  y.  Michael,  81  Pa. 

MesarsJW.  F.  Stewart*  Charles  Corbet 
and  H.  H.  Brocins,  for  defendant  in  error: 

A  title  in  fee  ought  not  to  be  allowed  to 
pass  by  such  a  paper  as  that  offered  in  evidence 
in  this  suit. 

Bee  Rapalje  &  Lawrence,  Law  Diet,  and 
cases  citea  under  the  word  **Fees;'*  Hileman 
v.  Bouslaugh,  18  Pa.  844;  Gray  v.  Packer,  4 
Watts  &  8. 17;  Clayton  v.  Clayton,  8  Binn. 
476;  Adams  Y,  Boss,  80  N.  J.  L.  505. 

The  assignment  does  not  refer  to  or  borrow 
the  words  of  the  deed,  nor  refer  to  the  land 
therein  described. 

See  Brink  v.  Michael,  81  Pa.  165;  Neumanns 
4«P.  86  Pa.  880,  847. 

Williams*  J.,  delivered  the  opiuion  of  the 
court: 

The  title  to  the  land  in  controversy  was,  in 
1866,  vested  In  James  Ramsey,  uuder  whom 
both  parties  claim.  In  August  of  that  year  he 
made  an  assignment  to  his  son,  Allen  Ramsey, 
Which  was  written  on  the  back  of  the  deed 
under  which  he  acquired  title,  and  delivered 
the  paper  on  which  the  deed  and  the  assignment 
were  written  to  his  son.  The  assignment  was 
in  these  words: 

I,  James  Ramsey,  do  hereby  assign  and  set 
over  all  my  right,  title,  claim,  interest,  prop- 
erty and  demand,  whatsoever,  in  and  to  the 
within  deed,  unto  Allen  Ramsey,  for  value  re- 
ceived. Witness  my  hand  and  seal  this  third 
day  of  August,  1866. 

Attest,  Geo.  Bish.    James  Ramsey.  [Seal.] 

Eighteen  vears  later,  in  1884,  he  conveyed 
the  same  land  by  deed  to  his  daughter,  Elizabeth 
Jane  Graham.  The  father  was  in  possession 
until  his  death.  Allen  Ramsey  died  before  his 
father.  This  action  was  brought  l^  the  heirs- 
at-law  of  Allen. 

The  defense  alleges  that  Allen  took  only  a 
life  estate  in  the  land  imder  the  assignment 
made  by  his  father  to  him,  and  that  on  his 
death  his  title  was  extinguished,  the  fee  having 
passed  to  Mrs.  Graham  under  the  deed  made  to 
her  in  1884.  Two  questions  were  raised  on  the 
trial,  and  are  now  for  determination.  The  first 
relates  to  the  construction  and  legal  effect  of  the 
assignment  to  Allen  Ramsey.  The  other  is 
over  the  right  of  the  plaintiffs  to  show  by 
George  Bish,  the  scrivener  by  whom  the  assign- 
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ment  was  drawn  and  the  subscribing  witness  tc^ 
its  execution,  what  the  parties  intended  and 
agreed  upon,  what  they  asked  him  to  put  in. 
writing,  and  what  he  undertook  to  do  for^ 
them.  The  learned  Judge  of  the  court  below 
held  that  the  assignment  oonveved  only  a  lifo- 
estate,  and  that  evidence  offered  to  show  that  a 
fee  simple  was  intended,  and  that  the  failure- 
of  the  scrivener  was  by  mistake  of  his  own, 
was  incompetent. 

We  do  not  doubt  the  general  rule  laid  dowa 
by  the  learned  Judge  that  the  word  '•heirs,"  or 
its  equivalent,  is  necessary  in  a  deed  in  order  to  • 
vest  a  fee  simple  In  the  grantee.  The  rule  is  as 
old  as  the  common  law,  and,  as  applicable  to  a 
formal  deed,  is  well  understood  and  constantly 
applied.  It  is  the  invariable  practice  of  pro» 
fessional  conveyancers  to  describe  the  estato- 
which  it  is  Intended  to  convey  by  apt  words. 
If  it  is  a  fee  the  words  of  inheritance  are  intro- 
duced. If  it  is  for  life  of  the  grantee  or  of 
another  the  character  and  duration  of  the  estate 
are  clearly  set  forth. 

Instruments  having  no  apt  words  of  descrip* 
tionin  them  are  not  often  met  with,  but  when  - 
encountered  are  found  like  the  one  now  before 
us  to  be  the  work  of  men  who  have  no  profes- 
sional training  and  no  knowledge  of  the  princi- 
ples of  conveyancing.  They  are  almost  alwaya- 
intended  to  convey  a  fee  simple,  and  fail  to 
do  so  because  of  the  omission  of  the  necessary 
technical  words,  the  importance  of  which  was  • 
unknown  to  the  scrivener  and  to  the  parties. 
It  is  for  this  reason  that  the  courts  have  relieved 
against  the  mistakes  so  made  when  the  proofs 
were  sufficient  to  Justify  them  in  so  doing, 
and  have  applied  the  seneral  rule  only  to  such 
cases  as  came  clearly  within  its  operation. 
Thus  the  courts,  both  in  England  and  in  this 
country,  have  held  that  the  word  "heirs^  wat« 
not  necessary  to  pass  an  absolute  estate  in  f  eo 
when  there  was  a  gift  by  will,  but  that  the  in- 
tent to  vest  a  fee  may  be  gathered  from  the  will 
as  a  whole.    LiUU^s  App,  81  Pa.  190. 

So  it  has  been  held  that  an  executory  contract 
without  words  of  inheritance  will  pass  a  fee- 
simple  in  equitv.    Ogden  v.  Brown,  88  Pa.  247. 

And  it  was  held  in  the  case  last  cited  that 
the  effect  of  an  informal  instrument  transfer- 
ring an  interest  in  real  estate  depends,  not  on 
any  particular  words  or  phrases  found  in  it. 
but  on  the  intention  of  the  parties  as  coflected 
from  the  whole  instrument. 

This  case  was  followed  in  the  recent  case  of 
Dreisbach  v.  Setfass,  126  Pa.  82.  But  the  effort 
to  avoid  the  rigor  of  the  rule  where  its  applica- 
tion is  not  obligatory  began  long  ago.  Where 
technical  words  are  8ui)plied  by  reference  to 
another  instrument,  which  contains  them,  the  - 
case  was  recognized  as  an  exception  as  early  as 
the  days  of  I^d  Coke,  and  this  exception  was 
recognized  by  our  own  case  of  Lytle  v.  LytU, 
10  Watts,  259,  and  followed.  The  rule  was 
plainly  laid  down  in  the  last  case  cited,  that  a 
fee  simple  mf^  be  created  in  Pennsylvania  by 
deed,  without  words  of  inheritance,  by  a  refer- 
ence to  another  instrument  in  which  such 
words  are  found,  and  it  was  made  clear  that 
such  was  the  rule  in  England  at  a  very  early 
date.  The  following  examples  are  from  Shep- 
pard's  Touchstone:  A  conveyance  was  made 
by  deed  in  which  the  grantor  recited  that  *'B- 
hath  enfeoffed  him,  thfe  grantor  of  Whiteacre.  to 
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have  and  to  oold  to  bim  and  hia  hein,  and  that 
as  fully  as  B  bas  given  Wbiteacre  to  bim  and 
bis  bcins,  be  dotb  grant  tbe  same  toC."  Here 
tbe  word  "beirs"  is  supplied  in  tbe  grant  to  0 
by  tbe  refereuce  to  tbe  grant  from  B,  and  0 
takes  a  fee  simple  without  the  appearance  of 
words  of  inheritance  in  tbe  grant  to  bim. 
Another  case  is  that  of  a  grant  of  two  acres  of 
land  "to  have  and  to  bold  tbe  one  acre  to  A. 
and  his  heirs,  and  tbe  other  acre  toB  inftnma 
predieta.''  Here  B  takes  a  fee  simple  by  virtue 
of  tbe  reference  to  the  grant  to  A,  in  whicb 
words  of  inheritance  appear.  The  reference 
shows  tbe  intent  of  the  grantor,  and  is  held  to 
import  the  words  of  inheritance  into  the  grant 
toB. 

.  In  the  light  of  these  cases,  let  us  look  once 
more  at  tbe  assignment  before  us.  We  find  the 
assignor  held  a  deed  in  fee  simple  in  the  usual 
form  made  in  1862  by  another  son,  John.  On 
the  back  of  this  deed  tbe  assignment  is  written. 
It  refers  for  a  description  of  the  estate  panted 
to  tbe  terms  of  tbe  deed  upon  which  it  is  in- 
dorsed, and  professes  to  transfer  to  tbe  assignee 
all  tbe  right,  title,  interest,  property,  claim  and 
demand  of  tbe  assignor  "in  ana  to  tbe  within 
deed."  What  was  the  title  of  tbe  assignor? 
That  question  can  only  be  answered  by  an  ex- 
amination of  the  description  of  it  in  the  body 
of  the  deed;  but  whatever  it  was,  tbe  assignor 
undertakes  to  transfer  it  to  bis  assignee.  I^ot 
apart  of  it,  noi  a  life  estate  carved  out  of  it, 
but  "all  tbe  right,  title,  interest,  property, 
claim  and  demand"  of  tbe  assignor.  I^otb- 
ing  was  left    He  transferred  bis  wbole  estate 


as  vested  in  bim  by  virtue  of  tbe  deed  by  tbe 
reference  to  its  terms  in  tbe  assignment  B» 
said  in  substance  and  in  legal  effect,  "as  fully 
as  the  withua  deed  clothes  me  with  the  title  to 
tbe  land  described  in  it,  so  fully  and  completely 
do  I  transfer  tbe  same  land  to  my  son  Allen. 
He  is  to  take  from  me  tbe  title  whicb  I  took 
from  my  grantor."  The  technical  words  that 
are  wanting  in  the  assignment  standing  by  itself 
are  thus  supplied  by  the  reference  to  *  'the  within 
deed"  for  a  description  of  tbe  estate;  and  the 
fee  simple,  which  the  father  took  by  tbe  deed 
from  John,  be  transfers  by  bis  assignment  t<y 
Allen.  This  is  what  was  intended,  and  tbe 
scrivener  wrought  better  than  be  knew  in  mak- 
ing his  reference  to  "the  within  deed"  fora^ 
description  of  the  "right,  title,  estate,  interest^ 

froperty,  claim  and  demand"  of  tbe  assignor* 
f  Allen  bought  a  life  estate  only,  it  is  reason- 
able to  suppose  that  he  would  have  taken  pos- 
session; but  be  left  bis  father  in  possession  and 
in  tbe  full  enjoyment  of  its  proceeds.  If  the 
father  understood  that  be  parted  with  a  life 
estate  only  and  retained  the  fee,  he  would  natur- 
ally  keep  tbe  deed  under  which  he  acquired 
title;  but  he  indorsed  bis  assignment  upon  that 
deed  and  delivered  it  so  indorsed  to  Allen. 

We  are  satisfied,  therefore,  that  the  partiea 
intended  Just  what  our  construction  of  tbe  as- 
signment shows  tbey  did,  viz. :  to  convey  tbe 
fee  simple  to  Allen.  In  this  view  of  the  case 
it  becomes  unnecessary  to  consider  tbe  other 
question  at  any  length. 

The  judgment  is  reversed^  and  a  venire  facias 
do  novo  atoarded. 


ARKANSAS  SUPREME  COURT. 


PERRY  COUNTY,  Appt., 

CONWAY  COUNTY. 

(.-.Ark.-...) 

1.  A  elaim  given  by  special  Statute  in 
tBLiror  ef  ene  county  ag^ainst  another 

need  not  unless  required  by  suoh  Act  be  authen- 
ticated, as  required  in  the  case  ofjordlnarj  claims 
against  counties. 
8.  A  proportion  of  the  debt  <|f  a  ccranty 


may  be  imposed  upon  another  county 

to  which  territory  detached  from  the  former  is- 
attached«  not  merely  by  the  Act  segregating  th» 
territory,  but,  if  that  is  silent  on  the  suhjeot.  br 
subsequent  legislation.     ^ 

(Tehruary,  1,  ISOO.) 

APPEAL  from  a  judgment  of  die  Circuit 
Court,  Conway  County,  sustaining  a  de- 
murrer to  a  claim  under  a  special  Statute.    Be- 
versed. 
To  Conway  Coimty  was  attached,  by  aa 


Note.— CSounty  indebttidnesB,  Jatett  deetHow, 

Under  Mansf .  Dig.,  9  114S,  making  all  debts  to  a 
county  Y>ayable  in  county  script  or  warrants,  a  debt 
for  money  loaned  by  the  county  is  payable  in  war- 
rants drawn  on  a  fund  specially  set  apart  to  erect 
a  court-house,  aod  derived  from  the  sale  of  property 
given  to  the  county  for  that  purpose.  White  y. 
State  (Ark.)  U  S.  W.  Bep.  76&. 

A  new  county  formed  out  of  a  portion  of  another 
county,  and  made  Uable  for  a  portion  of  the  in- 
debtedness, is  chargeable  with  such  portion  of  the 
interest  on  outstanding  bonds  representing  the  in- 
debtedness. Hempstead  Co.  ▼.  Howard  Ga  fil  Ark. 
844. 

As  long  as  bonds  of  a  oounty  are  held  by  the 
oounty^s  agents  they  do  not  constitute  an  indebt- 
edness of  the  oounty,  within  the  meaning  of  a 
statute  A^rovidtng  that  a  new  county  formed  out  of 
its  territory  shall  bear  a  part  of  the  indebtedness  of 
the  oounty.   Ibid. 

Under  CaL  Const.,  art  11, 1 18,  the  income  and 
6  L.  R  A. 


revenue  provided  for  a  oounty  during  a  given  fiscal 
year  must  be  applied  to  the  payment  of  the  county 
indebtedness  incurred  during  suoh  year,  before  the- 
payment  of  any  indebtedness  incurred  during  a 
preceding  year  can  be  made  therefrom.  Bhaw  v. 
8taUer,74  0aL268. 

The  Oalifomia  County  Ctovemment  Act,  9  77.  pro- 
viding for  payment  of  daims  in  order  of  priority 
of  presentation,  must  be  construed  as  requiring 
priority  of  payment  only  as  between  the  warrants 
of  any  given  year.   ibid. 

Although  the  Legislature  may  ascertain  or  de- 
termine the  ratable  proportion  of  liability  to  be 
assumed  by  'a  new  oounty,  that  question  should* 
be  remitted  to  the  appropriate  local  authorities, 
under  suitable  legislation.  Re  House  BlU  No.  231 
(Colo.)  21  Fac  Bep.  472. 

Under  Colo.  (}on8t.,  art.  li.  9  4,  where  a  new 
county  is  created  out  of  a  part  or  parts  of  one  or 
more  existing  counties,  it  must  pay  its  ratable  pro> 
portion  of  all  then  existing  liabilities  of  the  oounty 
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Act  approved  April  13,  1878,  a  part  of  the 
territory  of  Perry  County.  No  proyision  was 
made  by  that  Act  in  respect  to  sharing  the  in- 
debtedness of  Perry  County,  althon^  about 
one  fifth  of  its  taxable  property  was  taken 
away  from  that  County  by  the  detachment  of 
territory.  In  1885  an  Act  was  i^assed  making 
Conway  County  liable  for  a  just  proportion  oi 
the  debt  of  Perry  County  as  it  existed  when  it 
was  divided  by  the  Act  of  1878,  and  providing 
that  Perry  County  mi^ht  file  a  claim  against 
Conway  County  m  the  County  Court  of  the 
latter  County.  Such  claim  was  filed  for  $1,- 
100,  but  was  disallowed  hj  the  county  court, 
and  on  appeal  to  the  circuit  court  a  demurrer 
was  sustained  and  the  case  dismissed. 

Mr,  J.  F.  Sellers,  for  appellant: 

Where  there  is  an  equitable  claim  and  no 
legal  remedy  for  its  enforcement,  it  is  within 
the  recognized  authority  of  the  Legislature  to 
provide  a  remedy  by  subsequent  enactment. 

Searcy  v.  Stulbs,  13  Ga.  487;  CutU  v.  Ear- 
flee,  88  Gki.  850;  Coosa  Biwr  Btecmboai  Oo  v. 
Bankiy,  80  Ala.  130;  Hope  v.  Johnaon,  3  Yerg. 
(Tenn.)  138;  Sutherland  v.  DeLeon,  1  Tex.  350; 
Oaperton  v.  Martin,  4  W.  Va.  188;  Sampeyreac 
V.  UnUed  States,  83  U.  S.  7  Pet.  333  (8  L.  ed. 
«65);  Oriental  Bank  v.  Freeee,  18  Me.  109; 
Jjarkin  v.  Saffarans,  15  Fed.  Rep.  147;  Bridge- 
port y,  Houaatonic  R  Oo,  15  Conn.  475;  Cooley, 
Const.  Lim.  4th  ed.  p.  460;  1  Kent,  Com.  lltb 
ed.  p.  455. 

Apparently  owing  to  the  fact  that  it  is  so 
much  the  custom  to  provide  for  the  division 
and  payment  of  the  debts  by  the  same  Act  by 
which  counties  are  divided,  there  seem  to  be 
few  cases  in  which  the  power  of  the  Legislature 
by  subsequent  Act  to  provide  for  the  division 
has  come  directly  in  question;  but  the  follow- 
ing seem  to  be  in  point. 

Sedgtoick  Oo.  v.  Bunker,  16  Kan.  498;  Beats 
V.  Amador  Oo.  38  Cal.  449;  Oreighton  v.  San 
Francisco,  43  Cal.  446;  New  Orleans  v.  Clark, 
-95  U.  S.  644  (34  L.  ed.  531);  1  Dillon,  Mun. 
Corp.  |§  68,  76, 189. 

Mr.  jE.  B.  Henry  for  appellee. 

S»ndels»  /.,  delivered  the  opinion  of  the 
court: 

It  is  objected  by  defendant  County  that  the 
•claim  of  Perry  County  was  not  authenticated 
as  required  by  the  General  Statute  in  case  of 
ordinary  demands  against  counties. 


or  counties  from  whloh  suoh  new  county  shall  be 
formed;  and  the  liability  of  the  new  coimty  will 
rest  upon  the  people  of  the  new  county  as  a  whole. 
Be  House  BlU  No.  1S2  (Ck>lo.)  21  Pac.  Kep.  478. 

Under  Iowa  Code,  9  2(n0,  no  recovery  can  t)e  had 
•on  u  claim  against  a  county  for  a  larger  amount 
than  that  presented  to  and  demanded  from  the 
board  of  supervisors.  Marsh  v.  Benton  Co.  76 
Iowa,  460. 

The  provisions  of  N.  0.  Const,  art.  7,  9  7,  requir- 
ing the  BubmisBlon  to  the  voters  of  a  county  of 
<]ue8tion8  In  reference  to  the  contracting  of  debts, 
has  no  application  to  antecedent  obllgations'or  the 
use  of  the  means  necessary  for  their  discharge. 
Blanton  v.  McDoweU  Co.  101 N.  C.  688. 

Where  a  county  in  Wisconsin  entitled  to  the 
benefit  of  a  percentage  on  the  gross  earnings  of  a 
railroad  company,  for  the  consideration  of  which 
the  county  had  incurred  indebtedness,  was  divided 
■and  tlie  Indebtedness  apportioned,  the  benefit  of 
«uch  percentage  of  earnings  should  be  applied  In 
6  L.  R.  A. 


The  special  Statute  giving  the  right  to  sue 
upon  this  claim  does  not  require  it,  and  no 
principle  of  statutory  construction  makes  it 
necessary.  The  only  other  question  presented 
is  whether  the  Act  of  1885  is  constitu- 
tional. 

The  power  of  the  Legislature  to  alter  and 
abolish  counties;  to  erect  new  corporations  in 
the  place  of  the  old;  to  divide  and  dispose  of 
the  property  held  by  counties;  to  charge  por- 
tions of  the  debt  of  the  old  county  upon  that 
receiving  its  detached  territory, —is  everywhere 
conceded,  and  nowhere  more  emphatically  than 
in  this  State.  Eagle  v.  Beard,  88  Ark.  497,  and 
cases  cited. 

Upon  general  principles  of  law,  if  a  part  of 
the  territory  ana  inhabitants  of  a  county  be- 
separated  from  it  by  annexation  to  another,  or 
by  the  erection  of  anew  county,  the  remaining 
part  of  the  county  retains  all  its  property,  and 
remains  subject  to  all  its  obligations  and  duties. 
Laramie  Oo.  v.  Albany  Oo.  92  U.  S.  807  [28L. 
ed.  5631,  and  cases  cited:  Mouni  Pleasant  v. 
BeckvDith,  100  U.  S.  514  [25  L.  ed.  699]. 

The  only  debatable  question  is  as  to  whether 
the  Act  segregating  the  territory  must  impose 
such  proportion  of  the  debt  of  the  old  county 
upon  the  new  one,  or  upon  the  county  receiv- 
ing the  detached  territory,  as  is  e^quitable  and 
just;  or  whether,  where  such  Act  is  silent  as  to 
this,  subs6Q[uent  legislation  mav  make  the  im- 
position. This  has  been  ruled  differently  in 
the  courts. 

The  earlier  doctrine  [still  followed  by  some 
courts]  was  that  the  Act  detaching  the  territory 
must  apportion  the  debt,  and  that  it  could  not 
be  subsequently  taken  from  the  old  and  im- 
posed upon  the  new  county.  Hampshire  Co. 
V.  Franklin  Co.  16. Mass.  76;  Bowdoinham  v. 
Richmond,  6  Me.  112, 

The  better  doctrine  is  that,  the  power  of  the 
Legislature  to  impose  the  debt  of  one  county 
upon  another  depending  upon  the  existence 
of  a  moral  obligation  from  the  new  county,  or 
the  county  receiving  new  territory,  to  pay 
part  of  the  old  debt,  the  Legislature  may  so 
ordain  whenever  it  finds  the  moral  obligation 
to  exist.  Sedgtoick  Oo.  v.  Bunker,  16  Kan. 
498;  Oreighton  v.  San  Francisco,  42  Cal.  446; 
Lapton  V.  New  Orleans,  12  La.  Ann.  515; 
Laramie  Oo.  vt  Albany  Oo.  supra;  Lycoming 
Co.  V.  Union  Oo,  15  Pa.  166;  Ouilford  v. 
0/ienango  Oo,  18  N.  Y.  148;  New  Orleans  v. 

favor  of  the  two  counties  ratably,  according  to  the 
indebtedness,  although  no  express  provision  to 
that  effect  was  made  by  the  Statute.  State  v.  Har- 
Shaw,  78  Wis.  211. 

No  formal  pleadings  are  required  in  the  presenta- 
tion of  claims;  a  written  statement  or  account  giv- 
ing the  nature  of  the  claim  and  identifying  it  so  as 
to  bar  another  action  is  all  that  is  neceflsary.  Stout 
V.  Grant  Oo.  6  West  Bep.  686, 107  Ind.  840. 

The  authority  for  the  allowance  of  claims  must 
be  found  in  the  statute,  either  in  express  words  or 
by  fair  implication.  Roberts  v.  People,  9  Colo. 
466. 

A  verification  of  a  claim  which  states  that  the 
same  is  true  and  correct,  and  that  the  same  is  due 
and  owing  from  the  county,  substantially  complies 
with  the  Political  Code.  Bhoda  v.  i^lameda  Co.  m 
Cal.6S8. 

Since  the  Constitution  of  1877,  all  suits  by  or 
against  a  county  must  be  In  the  name  of  the 
county.   Amett  v.  Decatur  Co.  75  Qa.  788. 
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Clark,  05  XT.  8.  654  [24  L.  ed.  522];  1  Dillon, 
Mud.  Ck)rp.  g  189. 

Tbe  Act  in  this  case  is  less  open  to  objection 
than  those  usualhr  passed,  since  it  makes  Con- 
way County  liable  only  for  such  equitable  pro- 
portion of  the  debt  as  can  be  establishea  by 
legal  evidenoe.    The  field  is  open  to  show,  as 


against  a  proportion  of  the  debt,  the  Talne  of 
county  pro^rty  retained  by  tbe  old  County 
and  the  equity  of  the  imposition  of  any  burden 
atalL 

The  demurrer  should  ha^re  been  o^rerruled. 

Bevene  atkd  remand  for  further  proceed' 
inge. 


NEW  YORK  COURT  OF  APPEALS  (2d  DIv.). 


William  F.  TAYLOR,  BeepU 

f>, 
Elijah  J.  MILLARD,  Appt. 

I. .....If*  Z......-I 

Whereupon  parol  partition  of  their  lands, 
tenants  in  oommon  agree  orally  that  one  shall 
havearUrhttoenter'and  take  away  one  half  of 
the  apples  which  shall  grow  in  an  orchard  which 
is  aUotted  to,  and  taken  poflsession  of  by,  the 
other,  a  subeequent  recorded  oonyeyanoe  of  the 
orchard  which  does  not  mention  such  agreement 
«r  right  will  defeat  the  alleged  right  to  take  tbe 
apples  as  against  one  who  afterwards  purchases 
the  orchard  in  reliance  upon  the  record  title  un- 
^er  tbeprovislons  of  the  Becording  Act,  and  with- 
out notice  of  such  right,~-at  least  in  the  absence 
of  the  record  in  the  county  clerk*s  oflBce  of  any 
other  instrument  alluding  to  the  agreement  or 
the  right. 

(January  14, 1890L) 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Third  Department,  affirming  a  judgment  of 
the  Rensselaer  County  Court  in  favor  of  plain- 
tiff in  an  action  to  recover  damages  for  the  al- 
leged wron^ul  taking  by  defendant  of  apples 
from  plaintiff's  orchard.    Affirmed, 

Statement  by  Vann,  J,: 

Appeal  from  a  Judgment  of  the  General 
Tetm  of  the  Supreme  Court  in  tbe  Third  Ju- 
•didal  Department,  affirming  a  Judgment  of  the 
County  Court  of  Rensselaer  County,  entered 
upon  the  decision  of  the  county  Judge. 

This  is  an  action  of  trespass,  brought  in  the 
county  court,  after  a  suit  for  the  same  cause  of 
action,  commenced  in  Justice's  court,  had  been 
discontinued  because  a  plea  of  title  was  inter- 
posed by  the  defendant.  The  county  Judge  found 
as  facts  that  from  1886  to  1850  two  brothers, 
named  John  and  Elijah  Millard,  owned  as  ten- 
ants in  common  a  farm  of  about  170  acres  in 
Rensselaer  County,  upon  which  there  was  an 
apple  orchard;  that  in  1850  tbev  made  a  parol 
partition  of  flttid  farm,  by  whicn  John  was  to 
nave  100  acres,  including  tbe  orchard,  and 
Elijah  tbe  remaining  seventy  acres;  and,  as  part 
of  the  arrangement  between  them,  they  made 
an  oral  agreement  by  which  Elijah,  his  heirs 
and  assigns,  were  to  have  the  nght  to  enter 
upon  the  part  belonging  to  John,  and  gather 
one  half  of  the  apples  growing  or  to  grow  in 
said  orchard;  that  immediately  after  the  parol 
partition  was  made  they  took  possession  of 
their  respective  portions  of  the  farm,  and  from 
that  time  they  and  their  successors  in  title  have 
continued  to  own  and  occupy  tbe  parts  so  al- 
lotted to  them,  respectively,  without  any  claim 
«  L.  R.  A. 


of  title  being  made  by  either  to  the  land  so 
owned  and  occupied  by  the  other;  that  in  1854 
Elijah  died,  lea^ng  a  last  will  and  testament, 
by  the  second  clause  of  which  he  devised  said 
70  acres  and  the  appurtenances  to  the  defend- 
ant; that  the  sixth  c&use  of  said  will  is  as  fol- 
lows: "Sixth,  I  give  and  bequeath  to  Elijah 
J.  Millard,  and  to  his  heirs  and  assigns,  forever, 
all  my  right,  title  and  interest  to  the  apples 
growing  or  to  grow  in  the  premises  now  occu- 
pied by  John  Millard;"  that  the  defendant  took 
possession  of  the  70  acres  under  the  will,  and 
occupied  them  until  September,  1861 ,  when  he 
conveyed  them,  "  with  the  appurtenances,"  to 
Mary  JS.  Millard,  by  quitclaim  deed,  duly  ro> 
corded,  which  made  no  mention  of  any  right, 
or  supposed  right,  to  enter  upon  the  1(K)  acres 
and  gather  one  half  of  the  apples  in  the  orchard 
thereon;  that  March  23, 1870,  John  Millard  con- 
veyed the  100  acres  to  one  William  A.  Millard 
by  warranty  deed,  duly  recorded  two  days  later, 
and  on  March  25,  1880,  said  William  A.  con- 
veyed the  same  premises  to  the  plaintiff  by  a 
like  deed,  recorded  the  next  day;  that  neither 
of  these  deeds  contained  any  reference  to  a 
right,  or  supposed  right,  of  tlie  owner  of  the 
seventy  acres  to  enter  on  the  land  thereby  con- 
veyed, and  gather  apples,  and  that  there  is  no 
evidence  in  the  case  that  the  plaintiff  had  no- 
tice of  the  existence  of  any  such  right  or  claim; 
that  soon  after  plaintiff  went  into  the  posses- 
sion of  the  100  acres  under  said  deed,  and  shor^ 
ly  before  the  commencement  of  this  action,  the 
defendant,  by  direction  of  said  Mary  E.  Mill- 
ard, entered  thereon,  and  gathered  apples  from 
said  orchard  to  the  value  of  seven  dollars,  after 
he  had  been  forbidden  to  do  so  by  tbe  plaintiff; 
that,  from  the  time  of  the  parol  partition  until 
the  defendant  was  so  forbidden  by  the  plaintiff, 
Elijah  MiUard  and  his  successors  in  title  to  the 
70  acres  had  annually  gathered  apples  from 
said  orchard,  and  had  never  before  been  pro* 
hibited. 

It  was  admitted  by  the  parties,  although  not 
found  as  a  fact,  that  twenty  new  trees  were  set 
out  in  tbe  orchard  after  the  parol  partition. 

The  county  Judge  found  as  a  conclusion  of 
law  that  the  entry  of  the  defendant  on  the 
lands  of  the  plaintiff  was  without  right,  and 
that  he  was  a  trespasser  in  so  doing;  and  judg- 
ment  was  directea  against  him  for  the  sum  of 
$7  on  account  of  such  trespass,  besides  costs. 

Mr,  Henry  L.  Ijandon,  for  appellant: 
Tbe  parol  partition,  both  in  regard  to  the 
land  and  the  fruit  of  the  orchard,  was  one  en- 
tire transaction,  and  the  agreement  in  regard 
to  tbe  fruit  cannot  be  rescinded  without  re- 
scinding the  parol  partition  of  the  land.  The 
moment  either  of  the  parties  repudiates  any  of 
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fore  reouire  do  proof  of  the  fact  But  there 
are  douDtlesB  intoxicating  heverages  which  are 
not  80  well  known,  and  of  whose  character  the 
courts  could  not  take  notice,  and  more  intozi- 
catine  beveraees  may  yet  be  discovered.  As 
to  all  such,  when  one  is  charged  with  selling 
them  in  violation  of  law,  there  most  he  proof 
that  they  are  intoxicating  before  a  conviction 
can  be  had.  Hitherto  the  courts  have  not  been 
willing  to  take  notice  that  lager-beer  is  intox- 
icating, but  have  submitted  the  question, 
when  controverted,  to  the  jury,  to  be  deter- 
mined upon  the  evidence." 

The  use  of  the  word  in  the  Statute  Is  in  en- 
tire harmony  with  the  views  expressed  in  the 
case  cited.  The  Legislature  recognized  the  fact, 
of  the  existence  of  which  courts  take  Judicial 
notice,  that  fermented  liquor  may.  or  may  not 
be  intoxicating.  Some  of  it  is,  and  some  of  it 
is  not.  The  sfie  of  the  former  was  forbidden; 
not  so  as  to  the  latter.  Proof  could  always  be 
given  on  a  prosecution  for  violation  of  the  law 
as  to  the  character  and  effect  of  the  particular 
drink  sold  under  the  uame  of  "beer,''  and  thus 
the  law  would  be  executed.  It  plainly  was  not 
the  intention  of  the  Legislature  to  prohibit  the 
sale  of  the  numerous  kinds  of  mild  drink  sold 
under  the  name  of  "beer,"  and  I  think  it  may 
be  affirmed  that  the  term,  as  inow  used,  if  it 
imports  any  particular  beverage,  is  generally 
understood  to  refer  to  "lager."  This  construc- 
tion gives  full  effect  to  the  law,  and  under  this 
expansive  meaning  of  the  word,  the  sale  of  all 
fermented  liquors  which  are  shown  to  be  in- 
toxicating will  be  regulated.  To  adopt  tiie 
contrary  view  will  violate  the  cardinal  rule 
which  is  applied  in  all  criminal  prosecutions, 
viz.,  that  the  prosecution  must  prove  every 
fact  essential  to  establish  the  guilt  of  the  person 
charged  with  the  crime.  The  fact  of  the  sale 
of  intoxicating  liquor  must  be  established.  As 
to  strong  and  spirituous  liquors,  the  courts  take 
notice  of  their  intoxicating  character,  and  that 
stands  in  lieu  of  evidence.  But,  as  to  the  mild- 
er kinds  of  drint,  proof  of  thehr  intoxicating 
character  must  be  adduced.  If,  therefore,  on 
the  trial,  on  proof  of  the  sale  of  beer,  without 
any  evidence  as  to  its  character  or  quality,  the 
lury  is  to  be  instructed  that  it  is  of  the  kind  that 
intoxicates,  the  court  assumes  a  fact  not  proven, 
and  the  burden  of  showing  that  it  is  of  a  non- 
intoxicating  character  is  put  on  the  defendant. 
As  well  might  a  person  be  convicted  of  grand 
larceny  by  proof  of  the  theft  of  a  watch,  or  of 
burglary  in  the  first  decree  bv  proof  of  the 
breaking  into  an  inhabited  dwelling.  But,  as 
in  the  first-named  offense  the  value  of  the  watch 
is  an  essentia]  ingredient  of  the  crime,  and  in 
the  second  it  is  necessary  to  prove  that  the  of- 
fense was  committed  in  the  niffht-time,  so,  with 
the  sale  of  beer,  it  must  be  shown  that  it  was 
of  an  intoxicating  character;  otherwise,  there 
has  been  no  violation  of  the  law.  The  court 
can  indulge  in  no  presumption  in  the  case,  ex- 
cept as  to  the  innocence  of  the  accused;  and, 
uutil  it  appears  by  sufficiency  of  proof  that  the 
particular  beverage  sold  was  of  an  intoxicating 
kind,  the  presumption  of  innocence  controls 
the  case.  This  rule  applies  not  only  to  prose- 
cutions distinctly  criminal,  but  to  penal  ac- 
tions, where  the  plaintiff  seeks  to  charge  the 
adverse  party  with  a  penalty  or  forfeiture,  and 
is  particularly  applicable  in  an  action  like  the 
6  L.  R.  A. 


present,  where  the  consequences  may  be  as  dis- 
astrous to  a  defendant  as  they  appear  to  have 
been  in  this  case. 

It  is  said,  however,  that  bv  the  decisions  of 
the  courts  it  has  been  decided  that  the  word  im- 
ports an  intoxicating  beverage.  The  only  case 
that  80  holds,  that  1  have  been  able  to  find,  i» 
PidopUT.  WJuOock,  8 Park.  Or.  Rep.  9,  which 
was  a  decision  of  the  Qeneral  Term  of  the 
Seventh  District  in  1855.  The  decision  is  based 
upon  Neoin  y.  Ladue,  8  Denio,  48,  and  same 
case  in  error  jnage  487,  and  on  the  definition  of 
the  word  in  Webster's  Dictionary. 

In  Nmn  v.  Ladw,  the  defendant  was  charged 
with  selling  "  ale,  strong  beer  or  fermented 
beer,"  and  admitted  the  sale,  but  claimed  that 
it  was  not  prohibited  by  statute.  The  supreme 
court  affirmed  the  conviction  on  the  authority 
of  the  definition  of  the  word  "  beer  "  in  Web- 
ster's Dictionary,  which  was  said  in  the  opinion 
to  be  "  a  spirituous  liquor,  made  from  min,"^ 
etc.  It  may  be  that  the  early  edition  of  Web- 
ster's Dictionary  so  defined  the  word,  but  the 
later  editions  do  not  describe  beer  as  a  spirituous 
liquor,  but  as  a  "  fermented  liquor."  Wor- 
cester's Dictionary  gives  t^e  same  definition  to 
the  word.  This  decision  was  revened  by  the 
court  of  errors  on  the  ground  that  the  admis- 
sion of  a  charge  made  in  the  alternative  im- 
Euted  nothing  more  than  that  the  defendant 
ad  sold  "fermented  beer,"  audi  that  that 
term,  in  the  connection  in  which  it  was  used, 
covered  various  kinds  of  beer,  which  had  long 
been  in  use  in  this  country,  under  the  different 
names  of  "  spruce  beer,"  "  ginger  beer,"  etc., 
which  had  never  been  considered  as  intoxicat- 
ing, either  here  or  in  England.  There  is  noth- 
ing in  the  report  of  the  case  to  show  that  the 
court  concuned  in  the  views  of  the  chancellor 
on  the  meaning  of  the  word  "  beer."  Three 
other  opinions  were  delivered,  in  all  of  which 
it  was  maintained  that  the  question  whether 
ale  or  strong  beer  was  within  the  prohibition  of 
the  ExciseLaws  did  not  arise  in  the  case;  and 
the  case  is  an  authority  for  nothing  more  than 
that  an  admission  of  selling  "fermented  beer" 
was  not  a  violation  of  the  Statute  against  sell- 
ing strong  and  spirituous  liquors. 

Any  attempt  to  distinguisn  between  *'beer  "* 
and  "fermented  beer"  would,  I  think,  be  a. 
failure.  Beer  is  a  fermented  Uquor;  and,  un- 
less the  particular  beverage  under  considera- 
tion is  a  fermented  liquor,  it  is  not  beer. 
Strong  beer,  small  beer  and  ale  were  always* 
here  and  in  England,  recognized  as  intoxicat- 
ing drinks,  as  is  shown  by  the  very  interesting- 
opmion  of  the  chancellor  in  the  case  dted,  but 
the  term  " fermented  beer"  or  "beer"  in- 
cludes them  all,  and  many  more  besides,  that 
are  not  intoxicating.  The  decision  in  PlsopU 
V.  Wiedoek  is  not,  therefore,  sustained  by  the 
authorities  dted  to  support  it 

In  Tompkins  Co,  Exeiae  Oomrs.  v,  Taylor,  21 
N.  Y.  173,  the  defendant  was  charg^  with 
selling  "  strong  beer,"  and  this  court  held  it 
within  the  meaning  of  the  term  "strong  and 
spirituous  liquors.'' 

PeopU  V.  Wheelock  was  cited  and  referred  to- 
in  the  opinion,  but  I  do  not  understand  that  it 
received  the  approval  of  the  court  Indeed, 
the  opinion  recognizes  the  rule  laid  down  ix^ 
Rau  V.  People,  supra,  that  a  distinction  must 
be  made  between  such  liquors  as  are  "  capable^ 
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of  csnsfng  intoxioatlon  and  those  containing  so 
small  a  percentage  of  alcohol  that  the  haman 
stomach  cannot  contain  sufficient  of  the  liquor 
to  produce  that  effect;"  and  cites  spruce  heer, 
lager-heer,  and  others  among  the  latter  kind. 

JSaUip  ▼.  MeKenf,  18  N.  T.  8.  R  5,  was  an 
action  for  penalties  under  section  18,  chap.  828, 
Laws  1867.  The  General  Term  of  the  Fifth 
Department  held  that  the  evidence  in  that  case 
was  susceptible  of  the  oonstruction  that  the 
'* beer"  that  the  witness  drank  had  the  taste 
and  Qualitv  of  ale  or  strong  beer,  and,  although 
it  nught  have  been  sold  under  the  name  of 
**  lager-beer/'  possessed  properties  which  were 
intoxicating,  and  upheld  the  verdict  of  the 
Jury. 

It  thus  appears  that  none  of  the  cases,  except 
People  V.  Whselaek,  have  attempted  to  give  to 
the  word  "beer"  a  meaning  imputing  an  in- 
toxicating liquor,  but  all  recognize  the  fact 
that  some  kinds  of  beer  are  intoxicating,  and 
some  are  not.  While  it  is  not  necessary  to  say 
that  the  word  would  include  in  its  ordinary 
meaning  such  mild  drinks  as  spruce  beer  or 
nnger  beer,  it  certainly  would  include  lager- 
beer,  which  Ib  one  of  the  best  known,  and 
probably  the  most  extensively  used,  of  the 
malted  liqiuors.  But,  as  has  been  shown, 
laeer-beer  is  not  to  be  deemed  intoxicating, 
without  the  proof  of  the  fact.  I  do  not  see, 
therefore,  how,  on  proof  of  a  sale  of  beer,  the 
jiury  could  say  that  it  was  strong  beer,  or  in- 
toxrcatinff  beer.  It  might  have  been  lager- 
beer;  anc^  if  it  was,  they  were  not  authorized, 
on  the  proof,  to  find  for  the  plaintiff.  The 
proper  rule  is  to  require,  in  all  prosecutions 
for  violation  of  the  Statute  for  selling  beer, 
proof  of  the  character  and  quality  of  tiBe  par- 
ticular beverages  sold.  Full  effect  Ib  thus 
given  to  the  intention  of  the  Legislature  to  regu- 
&te  the  sale  of  those  Uquors  which  are  intoxi- 
cating, and  the  rules  that  must  apply  to  all 
prosecutions  of  a  criminal  character  are  main- 
tained. 

In  this  case,  the  Jury  might  very  well  have 
found  from  the  plaintiff's  evidence  that  the 
particular  beer  drank  by  the  plaintiff's  husband 
was  intoxicating;  but  uiat  question  was  with- 
drawn entirely  from  their  consideration,  and 
they  were  not  permitted  to  exercise  their  Judg- 
ment uf  on  it. 

Far  tkU  error  the  judgment  efumld  he  rewreed^ 
and  a  new  triai  granted,  with  eaete  to  abide  the 
event, 

Vann»  Haigfht  and  Parker,  JJ,,  concur. 

Bradley,  J,,  dissenting: 

The  complaint  alleges  a  cause  of  action 
within  the  Statute  which  provides  that  a  wife 
injured  in  her  means  of  support,  in  consequence 
of  the  intoxication  of  any  person,  shall  have  a 
right  of  action  against  any  person  who,  by  sell- 
ing or  giving  away  intoxicating  liquors,  shall 
have  caused  the  intoxication  in  whole  or  in 
part  of  such  person.    Laws  1878,  chap.  648. 

On  the  evening  of  March  8, 1885,  the  hus- 
tmnd  of  the  plaintiff,  after  having  been  at  the 
saloon  of  the  defendant,  went  to  his  place  of 
residence,  and  there,  at  some  time  during  the 
night,  committed  suicide  by  hanging  himself. 
The  plaintiff  charges  that  such  act  of  self-de- 
struction of  the  husband  was  caused  by  his  in- 
toxication, produced  by  intoxicating  liquon 
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obtained  by  him  at  the  defendant's  saloon,  and 
that,  in  consequence  of  such  intoxication,  the 

flaintiff  was  injured  in  her  means  of  support, 
f  those  propositions  were  supported  by  the 
evidence,  the  conclusion  that  the  phdntiff  was 
entitled  to  recover  was  warranted.  Velane  v. 
Otoen,  74  N.  T.  626;  MeadY.  Stratton,  87  N. 
Y.  408;  Neu  v.  MeKechnte,  96  K.  Y.  682. 

The  plaintiff  gave  evidence  tending  to  prove 
that  during  his  life  she  was  dependent  upon 
him  for  support,  the  means  for  which  he  pro- 
vided by  his  services,  and  that  her  customary 
means  of  support  were  cut  off  b;^'  his  death. 
The  propositions  whether  he  was  intoxicated, 
and  whether  his  death  was  caused  by,  or  was 
the  consequence  of,  his  intoxication,  were 
questions  of  fact,  upon  the  evidence,  for  the 
Jury  to  determine.  The  plaintiff  and  her 
daughter  testified  that  he  came  home  intoxi- 
cated that  evening,  twenty  minutes  before  11 
o'clock;  that,  at  a  quarter  past  12,  the  plaintiff 
went  to  bed,  leaving  him  lying  on  the  lounge; 
and  that  the  next  morning  he  was  found  hang- 
ing b^  the  neck,  dead.  Those  questions  were 
submitted  to  the  jury,  and  their  finding  upon 
both  facts  must,  for  the  purposes  of  this  re- 
view, be  deemed  conclusive.  He  was  a  man 
forty-three  years  of  age,  and,  for  aught  that 
appears,  was  in  good  health,  althoueh  some- 
what intemperate  in  his  habits.  He  had  a 
family,  consisting  of  his  wife  and  several 
children.  The  Jury  were  at  liberty,  upon  the 
evidence,  to  conclude  that  there  was  no  motive 
on  his  part  to  take  his  life,  except  that  arising 
from  a  reckless  condition  resulting  from  his 
intoxication  of  that  night,  and  that  it  was  the 
proximate  cause  of  the  act  which  produced 
his  death.  The  fact  that  he  had  attempted  a 
year  before  to  commit  suicide  in  the  same  man- 
ner, and  that  he  at  times  was  despondent,  and 
had  threatened  to  take  his  own  Uie,  were  prop- 
erly matters  for  consideration  upon  the  ques- 
tion of  the  cause  or  motive  of  his  act  of  self- 
destruction;  but  it  cannot,  as  matter  of  law, 
be  said  to  have  been  controlling.  The  fact  was 
for  the  Jury  to  determine,  and  their  conclusktt 
was  permitted  by  the  evidence. 

It  is,  however,  contended  by  the  defendant's 
counsel  that  the  evidence  failed  to  prove  that 
the  husband  obtained  any'  intoxicating  liquor 
at  the  defendant's  saloon  that  evening,  or  that 
he  was  intoxicated  when  he  left  there,  and 
therefore  the  trial  court  erred  in  charging  the 
jury  that  the  plaintiff's  husband  drank  intoxi- 
cating liquors  that  evening  at  the  defendant's 
saloon;  to  which  charge  exception  was  taken. 
This  instruction  by  the  court  to  the  Jury  was 
founded  upon  the  undisputed  evidence  that 
the  husband  drank  two  or  three  glasses  of  beer 
there  at  that  time.  The  question  raised  by 
that  exception  is  whether,  without  other  evi- 
dence as  to  its  quality  or  effect,  it  may  be  as- 
sumed  that  the  term  ''  beer,"  as  a  beverage, 
imports  intoxicating  liquor.  It  is  well  under- 
stood that  all  spirituous  liquors  are  intoxicat 
in^,  and  that  all  intoxicating  Uquors  are  not 
spirituous.  As  commonly  used,  the  term 
"spirituous  liquors"  does  not  embrace  fer- 
mented liquors.  The  latter  may,  or  may  not, 
be  strong  and  intoxicating.  Some  of  it  is,  and 
some  of  It  is  not  so.  UTenn  v.  Ladue,  8  Denio, 
487. 
The  question  whether  the  words  "intoxi- 
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eating  liquors"  embraced  lager-bc?r,  arose  in 
Eau  V.  People,  68  N.  Y.  377.  It  was  there  re- 
marked that  the  courts  had  not  then  been 
willing  to  take  notice  that  lager- beer  was  in- 
toxicating, and  therefore  proof  of  the  fact  was 
essential  to  justify  a  conviction  for  a  sale  of  it 
in  violation  of  the  Statute. 

In  the  Revised  Statutes  the  licjuors  which  It 
was  penal  to  sell  at  retail,  without  license, 
were  designated  as  strong,  or  spirituous.  And 
in  People  v.  Whedoek,  8  Park.  Cr.  Rep.  9,  it 
W83  held  that  the  word  "  beer,"  in  its  ordinary 
sense,  denoted  a  beverage  which  was  intoxi- 
cating, and  came  within  the  meaning  of  the 
words  "strong  or  spirituous  liquors,"  as  used 
in  the  Statute.  That  case  was  cited  with  ap- 
parent approval  in  Tompkins  Co.  Exciee  Comre, 
V.  Taylor,  21  N.  Y.  173,  175,  in  wbich  Necin 
V.  Ladue  was  cited  and  explained.  And  such 
was  the  view  of  the  court  in  People  ▼.  Hart,  24 
How.  Pr.  289. 

There  has  also  been  some  legislative  import 
given  to  the  word  *'  beer"  in  its  use  to  desig- 
nate a  liquor  used  as  a  beverage.  In  the  *'  Act 
to  Suppress  Intemperance,  and  to  Regulate  the 
Sale  01  Intoxicating  Liquors"  (Laws  1857, 
chap.  628,  §  6),  as  amended  by  Laws  1873,  chap. 
549,  §  3,  the  inhibited  sale  was  applied  to 
"strong  or  spirituous  liquors,  wines,  ale  or 
beer."  The  evident  purpose  of  the  Statute 
was  to  regulate  the  sale  of  intoxicating  liquors, 
and  those  there  expressly  mentioned  must  be 
deemed  within  the  intended  legi^aiive  denunci- 
ation as  such  liquors.  They  are  treated  by  the 
Statute  as  intoxicating  liquors,  and, 'therefore^ 
within  its  purpose.to  place  the  regulated  restric- 


tion upon  their  sale  and  disposition  for  use  as  a 
beveraj^.  And  it  may  be  presumed  that  such 
legislative  action  and  intent  were  founded  up- 
on the  requisite  information.  Eumeey  v.  iVo- 
ple,  19  N.  Y.  41,  47. 

It  is  a  fact,  of  which  notice  may  be  taken, 
that  there  are  fermented  liquors  and  malt  lio- 
uors  which  will  produce  intoxication;  ana, 
in  view  of  the  Statute  and  cases  alrudy  re- 
ferred to,  the  conclusion  is  fairly  required  that 
the  word  "  beer,"  unqualifiedly  applied  to  li- 
quor sold  or  given  away  to  be  used  as  a  bever- 
age, presumptively  imports  intoxicating  liq- 
uor. It  was  so  held  in  BriUlU  ▼.  8taU,  58 
Wis.  89. 

The  exception  to  the  charge  of  the  court  was 
therefore  not  well  taken.  The  Jury  having 
foand  that  the  husband  was  intoxicated,  they 
were  permitted  to  also  find  that  the  intoxi- 
cation was  produced  in  whole  or  in  part  by  the 
beer  drank  at  the  defendant's  place,  although 
they  would  have  been  Justified,  upon  the  evi- 
dence on  the  part  of  the  defendant,  to  have 
concluded  otherwise.  It  was  wholly  a  ques- 
tion of  fact  for  the  Jury.  It  did  not  appear 
that  the  husband  obtained  any  liquor  else- 
where that  night,  and  the  conclusion  was  war- 
ranted that  he  reached  home  about  ten  minutes 
after  he  left  the  defendant's  saloon.  The  ques- 
tion whether  or  not  the  damages  were  excessive 
was  disposed  of  in  the  court  below.  There 
seems  to  us  to  be  no  further  question  presented 
by  any  exception  for  consideration  on  this  re- 
view.   The  judgment  should  be  affirmed. 

FoUett,  UK  I/.,  and  Potter.  •/;,  concur. 
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J.  W.  WEIR  and  Wife,  Petitioners, 

V. 

J.  W.  MARLEY,  Bespt. 
(—.Mo ) 

1.  The  principle  of  res  Judicata  applies 
t()  a  decision  as  to  the  custody  of  a  ohild  on  a 
writ  of  habeas  corpus  while  the  state  of  faots  r&- 
malDS  the  same. 

8*  The  presumption  is  that  it  is  for  the  beet 
interest  of  a  child  to  be  left  with  its  father  rather 
than  to  be  given  to  grandparents. 

8.  A  parol  a»eement  by  a  fkther  to 
give  his  inf;d.nt  child  to  its  errand- 
parents  will  not  be  suflBcient,  at  least  ui>on 
doubtful  proof  of  such  contract,  to  deprive  him 
of  bia  right  to  the  custody  of  the  child^  in  the  ab- 
tence  of  proof  that  it  is  not  for  the  child^s  inter- 
est to  remain  with  him. 

(Sherwood^  J.,  dissents,} 

(January  27,  1890.) 

PETITION  for  writ  of  habeas  corpus  to  ob- 
tain the  custodv  of  a  minor  child.    On 
return  to  writ,  child  remanded  into  custody  of 
reswndent. 
The  facts  are  fully  stated  in  the  opinion. 

NoTS.— See  Dollong  v.  Schuyler  Nat.  Bank  (Neb.) 
tL.  K.  A.142;  Sharon  V.  I'erry.lL.  R.  A,SIZ,  and 
notes,  85  Fed.  Bep.  337. 
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Messrs.  Boyd  A  Delaney,  for  petition- 
ers: 

J.  W.  Marley  by  contract,  consent  or  agree- 
ment, relinquished  his  parental  control  over 
the  child  Louise,  and  surrendered  the  same  ta 
the  i)etitioner8  herein.  Such  contract  is  valid 
and  binding  on  him,  especially  as  he  permit- 
ted petitioners  for  years  to  discharge  the  obli- 
gations of  parents  and  permitted  the  affections 
of  the  child  to  become  attached  and  a  current 
given  to  her  life. 

Hard,  Habeas  Corpus,  687;  Tyler,  Infancy 
and  Cov.  284;  Church,  Habeas  Corpus,  §  444; 
lie  McDowle,  8  Johns.  328;  Be  Murphy,  12 
How.  Pr.  618;  Dumain  v.  Qvoynne,  10  Allen, 
274;  Bmnett  v.  BonneU,  61  Iowa,  199;  State 
V.  Smith,  6  Me.  462;  StaU  v.  Bratton  (Del.) 
15  Am.  L.  Reg.  N.  8.  862;  Be  O'Neal,  8  Am. 
L.  Rev.  678;  Clark  v.  Bayer,  82  Ohio  St  310; 
Ellis  V.  Jesup,  11  Bush,  414;  Vamey  v.  Young, 
11  Vt.  258;  Wodell  v.  Co^eshaU,  2  Met.  92; 
People  V.  Weissenbach,  60  N.  Y.  385;  Pool  v. 
Qott  (Mass.)  14  Law  Rep.  269;  Com,  v.  Dough- 
erty, 1  Leg.  Gaz.  Rep.  (Pa.)  68;  9  Am.  &  Eng. 
Encyclop.  L.  pp.  241-248,  and  notes. 

But  a  mere  contract,  as  such,  is  not  binding 
on  the  father;  and  if  gifts  of  this  cbaraoter  are 
revokable,  such  revocation  must  be  timely. 

GlMpsky  V.  Wood,  26  Kan.  650;  Re  Bort,  25 
Ean.  808. 

If  one  assumes  by  contract  the  obligation  of 


See  also  36  L.  R.  A.  224;  38  L.  R.   A.  471;  40  L.  R.  A.  623;  44  L.  R.  A.  277. 
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«  parent,  and  stands  in  loeo  parentis  for  years, 
«uch  an  one  will  be  held  legaUy  to  the  duties 
of  sustaining  said  child. 

Bo  Clements,  78  Mo.  853. 

The  ruling  of  the  circuit  judge  does  not  bar 
petitioners. 

MinDe  v.  8taU,  9  Mo.  682;  Ferguson  v.  Fer- 
^son,  86  Mo.  197. 

Messrs,  J.  H.  Morrison  and  Goode  A 
Cravens,  for  respondent: 

Primarily  the  father  Is  entitled  to  the  cus- 
tody of  his  minor  children,  and  he  cannot  be 
•deprived  of  this  natural  and  legal  right  unless 
the  facts  bring  him  within  one  of  the  follow- 
ing exceptions:  (1)  where  the  father  is  incom- 
petent or  an  improper  person  to  have  the  care 
and  custody  of  his  child;  (2)  where  the  en- 
forcement of  the  general  rule  would  obviously 
^&«troy  the  happmess  and  well-being  of  the 
child. 

Be  Searrit,  76  Mo.  665;  Chapsky  v.  Wood, 
26  Kan.  650,  and  cases  cited;  Brinstery,  Comp- 
ton,  68  Ala.  299.  referred  to  in  Church  on  Ha- 
beas Corpus,  §§  441,  442;  United  States  v. 
Oreen,  8  Mason,  482;  Jones  v.  JJarnaU,  103 
Ind.  569,  58 Am.  Rep.  545;  Sturtevantv.  State, 
15  Neb.  459.  48  Am.  Rep.  849;  JdoortY.  Chris- 
iian,  56  Miss.  408,  81  Am.  Rep.  875. 

Such  a  contract  as  that  claimed  by  petition- 
ors  is  not  irrevocable. 

Be  Searrit  and  Chapsky  v.  Wood,  supra; 
Slate  V.  Libbey,  44  N.  H.  821;  Stats  y.  Baldwin, 
^  N.  J.  £q.  454;  Johnson  y.  Terry,  84  Conn. 
1259;  Brooke  v.  Logan,  112  Ind.  188;  People  v. 
Jdercein,  8  Hill,  899. 

Braee*  J.,  delivered,  the  opinion  of  the 
<€ourt: 

The  issues  in  this  case  arise  upon  the  return 
of  the  respondent  to  a  writ  of  habeas  corpus 
issued  by  Sherwood,  J,,  on  the  9th  day  of  Sep- 
tember, 1889,  returnable  to  the  supreme  court 
4it  the  October  Term  thereof,  by  which  the  pe- 
titioners, who  are  husband  and  wife,  and  the 
maternal  grandparents  of  Louise  Marley,  an 
infant  aged  six  years  on  Uie  6th  day  of  May  last 
past,  seek  to  recover  the  custody  of  said  infant 
from  the  respondent,  who  is  the  father  of  said 
infant,  and  who  on  the  same  day,  before  W.  D. 
Hubbard,  Judge  of  the  Circuft  Court  within 
4ind  for  Greene  County,  on  writ  of  habeas 
oorpus,  had  theretofore  recovered  the  said 
infant  from  the  custody  of  the  petitioners. 
The  parties  to  this  suit  and  to  that  before  Judge 
Hubbard  are  the  same.  The  state  of  facts,  on 
the  same  day  and  almost  within  the  same  hour 
within  which  that  adjudication  was  had  and 
this  writ  was  issued,  are  the  same.  The  fact^ 
stated  in  the  return  of  the  petitioners  to  the  writ 
of  Judge  Hubbard,  and  those  stated  by  them  in 
the  petition  herein,  are  substantially  the  same, 
end  the  question  whether  the  discharge  of  a 
party  in  custody  by  writ  of  habeas  corpus,  bv 
^  court  or  officer  of  competent  jurisdiction,  is 
final  and  conclusive  as  to  the  legality  of  such 
custody  upon  the  then  existing  state  of  facts,  is 
presented  by  the  facts  of  the  case,  and  we  are 
requested  to  express  an  opinion  thereon,  though 
t>ot  formally  pleaded  as  an  estoppel. 

Treating  this  case  for  the  present  as  a  normal 
o«*^,  in  which  a  party  charged  to  be  ille<:ally 
VHtiained  of  his  liberty,  and  for  whose  relief  a 
writ  of  habeas  corpus  is  the  appropriate  rem- 


«  L.  R.  A. 


edy,  and  who  has  by  such  writ  been  discharged 
from  that  restraint  by  a  tribunal  competent  to 
so  discharge  him,  is  such  discharge  final  and 
conclusive? 

That  the  doctrine  of  res  judicata  is  not  appli- 
cable to  the  case  of  a  refusal  to  discharge,  and 
that  the  prisoner  is  entitled  to  the  opinion  of  all 
the  courts  or  officers  authorized  in  a  given 
cause  to  issue  the  writ  as  to  the  legality  of  his 
imprisonment,  is  conceded  and  is  not  limited  in 
this  State  bv  statutory  enactment,  except  in  the 
one  particular  that  the  applicant  for  the  writ  in 
his  petition  must  state  "that  no  application  baa 
been  made  to  or  refused  by  any  court  or  officex 
superior  to  the  one  to  whom  the  petition  is  pre- 
sen  ted."  Subject  to  this  limitaiion,  one  re- 
strained of  his  liberty  may  in  succession  apply 
to  every  court  or  officer  authorized  to  issue  the 
writ,  notwithstanding  another  court  or  officer 
having  lurisdiction  may  have  refused  to  issue 
it  or  to  discharge  him  from  such  restraint,  "und 
from  such  refusal  no  appeal  will  lie,"  as  was 
held  in  Iloioe  v.  Staf^,  9  Mo.  682,  the  reason 
assigned  in  that  case  being  that  "  the  refusal  to 
grant  a  discbarge  is  not  a  final  judgment  from 
which  an  appeal  will  lie  to  this  court;  **  and  in 
Fergtuton  v.  Ferguson^  86  Mo.  1G7,  where  an 
order  had  been  made  by  the  circuit  court  dis- 
charging one  child  from  and  remanding  two 
other  children  into  the  custody  of  the  father,  on 
a  writ  issued  upon  the  petition  of  the  mother, 
appealed  from  to  this  court,  it  was  ruled  that, 
"  so  far  as  the  decision  discharged  or  remanded 
the  persons  restrained,  this  court  has  no  appel- 
late jurisdiction  to  interfere  with  it,  and  no  ap- 
peal lies  to  this  court  in  such  case  "  (citing  JIawe 
V.  State,  supra), 

'*In  this  respect  the  decision  is  not  of  the 
nature  of  a  final  judgment.  It  concerns  only 
the  present  actual  condition  of  things,  and  the 
order  of  the  court  is  at  once  executed  and  ac- 
complished beyond  recall,  and,  in  reference  to 
any  new  state  of  facts  existing  afterwards,  the 
parties  have  the  same  remedies  as  before, 
whether  bjr  writ  of  habeas  corpus  or  other  pro- 
ceeding, in  any  court  of  competent  juris- 
diction." 

From  these  cases  may  be  deduced  the  doc- 
trine that  the  principle  of  res  judicata  does  not 
apply  in  cases  of  habeas  corpus  to  judgment 
remanding  the  prisoner,  or  to  judgments  dis- 
charging the  pnsoner,  where  a  new  state  of 
facts  warranting  his  restraint  is  shown  to  exist 
different  from  that  which  existed  at  the  time  the 
first  judgment  was  rendered.  That  it  does  ap- 
ply to  a  judgment  discharging  the  prisoner, 
where  no  such  new  state  of  facts  is  shown,  may 
as  readily  be  deduced  from  the  case  of  Ex  parte 
Jih,  64  Mo.  205.  The  distinction  thus  made 
l)etween  judgments  remanding  and  those  dis- 
charging the  prisoner  grows  out  of  the  nature 
of  the  writ,  whose  raison  cCetre  is  the  protection 
of  personal  liberty.  It  loses  none  of  its  char- 
acteristics when  used  for  the  purpose  of  ob- 
taininfi:  the  custody  of  children,  and  the  same 
analogies  ougbt  to  obtain  in  such  cases  as  when 
used  simply  for  the  purpose  of  discharging  a 
prisoner  from  illegal  restraint.  If  this  be  so, 
then  the  judgment  of  a  court  or  officer  of  com- 
petent jurisdiction,  dischar^ng  the  infant  in 
this  case  from  the  custody  of  the  petitioners  on 
the  9th  day  of  September,  1889,  on  writ  of  ha- 
beas corpus,  ought  to  be  a  complete  answer  to 
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their  petitfon  presented  on  the  same  day  to 
another  court  or  officer  of  like  jurisdiction,  for 
a  like  writ,  to  recover  that  custody  from  the 
same  person  to  whom  it  was  awarded,  setting 
out  the  same  grounds  for  such  recovery  in  their 
petition  as  were  set  up  in  their  return  to  the 
former  writ;  and  this  conclusion  would  not  be 
inconsistent  with  the  actual  rulings  in  the  cases 
cited  from  this  State  or  the  nature  of  the  writ, 
and  would  be  sustained  by  authority  elsewhere 
{Mercein  v.  People,  25  Wend.  64;  People  v. 
Mereetn,  8  Hill,  899;  People  v.  Bradj/,  58  N.  Y. 
182;  Com.  v.  MeBride,  2  Brewst.  545;  lie  Da 
Costa,  1  Park.  Cr.  Rep.  129;  Brooke  v.  Logan, 
112  Ind.  188;  Spalding  v.  People,  7  Hill.  801; 
Petwfo  ▼.  BurtneU,  5  Park.  Cr.  Rep.  113; 
Mcthnologve^e  Case,  107  Mass.  164;  Freem. 
Judffm.  8d  ed.  g  824;  Church,  Habeas  Corpus, 
g§  &6.  887),  and  might  be  placed  upon  the 
ground  thus  stated  in  Freeman,  supra:  "  The 
principles  of  public  policy  requiring  the  appli- 
cation of  the  doctrines  of  estoppel  to  judicial 
proceedings,  in  order  to  secure  the  repose  of 
society,  are  as  imperatively  demanded  in  the 
cases  of  private  individuals  contesting  private 
rights  under  the  form  of  proceedings  in  habeas 
corpus  as  if  the  litigation  were  conducted  in 
any  other  form;  otherwise,  as  is  well  stated  in 
the  opinion  of  Senator  Paige  [Mereein  v.  People, 
25  Wend.  64];  *  such  unhappy  controversies  as 
these  may  endure  until  the  entire  impoverish- 
ment or  the  death  of  the  parties  renders  their 
further  continuance  impracticable.  If  a  fln^ 
adjudication  upon  a  habeas  corpus  is  not  to  be 
deemed  res  judicata,  the  consequences  will  be 
lamentable.  This  favored  writ  will  become  an 
engine  of  oppression,  instead  of  the  writ  of 
Uberty."' 

The  serious  objection  to  the  conclusiveness 
of  a  judgment  on  habeas  corpus  in  such  causes 
would  be  removed  by  a  provision  for  review  by 
appeal  or  writ  of  error.  It  would  seem  that 
auch  provision  has  been  made  by  statute  in 
some  of  the  States  (Church,  Habeas  Corpus, 
§  888);  but  Mr.  Church  is  mistaken  in  the 
statement  that  decisions  in  such  cases  may  be 
reviewed  by  statutory  authority  in  Missouri  by 
appeal,  and  Ferguson  v.  Ferguson,  supra,  cited 
by  him,  is  not  authority  for  such  statement. 

This  much  has  been  said  in  reference  to  the 
conclusiveness  of  the  discharge  of  the  infant 
from  the  custody  of  the  petitioners  on  the  first 
writ,  in  deference  to  the  wish  of  the  parties  to 
have  the  views  of  the  court  upon  that  subject 
expressed;  but  as  both  parties  seem  desirous  of 
having  the  status  of  this  Infant  definitely  settl^ 
as  far  as  may  be  by  thfs  court  on  the  merits  of 
the  case,  and  with  this  view  have  taken  testi- 
mony bringing  the  status  of  the  relations  of  the 
parties  inter  sese  and  towards  the  child  before 
this  court  up  to  the  time  of  its  submission,  and 
as  this  remedy  from  its  nature  must  be  ambu- 
latory, to  the  extent  that  a  judgment  in  any 
case  can  be  conclusive  only  when  the  same  state 
of  facts  is  shown  to  exist,  we  pass  to  the  con- 
sideration of  the  case  on  its  merits. 

The  mother  of  the  infant  Louise  (Jnlia  Mar- 
ley)  died  in  the  City  of  Oswego,  Kan.,  on 
Monday,  the  10th  of  June,  1888,  when  the 
child  was  five  weeks  old.  The  petitioners  and 
respondent  were  both  living  in  that  city  at  the 
time,  and  the  kindest  and  most  affectionate  re- 
lations existed  between  both  parlies  and  their 
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families.  She  died  at  the  home  of  the  respond- 
ent's father,  with  whom  the  respondent  and  hia 
wife  were  living  at  the  time,  and  where  the  pe- 
titioners were  also  in  attendance  upon  her. 
The  petitioner,  Mrs.  Weir,  testifies  that  thre» 
days  before  she  died  she  told  her  that  she  want- 
ed to  have  a  talk  with  her  husband,  and  that 
she  said  she  wanted  to  tell  him,  among  other 
things,  that  she  wanted  Mrs.  Weir  to  raise  the 
baby.  That  just  before  she  died,  when  the 
parties  were  by  her  bedside,  she  (Mrs.  Weir) 
having  kissed  her  daughter,  her  daughter  said, 
"This  means  something;"  when  Mrsr  Weir  said 
to  respondent,  *'Tes;  she  wants  me  to  ask  you 
i  f  I  ma^  raise  the  baby  ?  You  will,  won't  you  ?"" 
He  hesitated  a  moment,  and  said,  "Yes.  My 
daughter  then  motioned  for  a  kiss,  and,  when 
he  bent  over  her  to  kiss  her,  she  said,  "It  is  ma'a 
baby."  He  said,  "Yes;  ma's  baby."  That  was 
all  that  was  said  that  related  to  the  baby." 

The  testimony  of  Dr.  Weir  and  his  daughter 
Miss  Ellen,  as  to  what  occurred  at  the  bedside 
just  before  the  death  of  Mrs.  Marley,  is  to  the 
same  effect.  Mr.  and  Mrs.  Hobart  testified 
that,  on  the  Thursday  after  the  death  of  Mrs. 
Marley,  Mr.  Hobart  asked  Mrs.  Weir,  in  the 
presence  of  Mr.  Marley,  "Is  this  Julia's  baby?"" 
and  Mrs.  Weir  replied:  "No;  it  is  ours.  Julia 
gave  her  to  us  to  raise,  and  Mr.  Marley  con- 
sented;" and  Mr.  Marley  made  no  reply. 

On  the  other  side  the  respondent  denied  that 
any  such  conversations  took  place;  testified 
that  Mrs.  Weir  appealed  to  her  daughter  to 
give  her  the  child  on  the  night  of  her  death, 
but  thaji  her  daughter  made  no  response,  nor 
did  he.  The  testimony  of  the  other  witnesses 
who  were  in  attendance  upon  her  that  night 
tended  to  support  the  testimony  of  the  respond- 
ent, and  the  respondent  introauced  other  evi- 
dence tending  to  prove  that,  in  response  to  a 
request  of  Mrs.  Weir,  subsequently  made  to 
him,  to  give  her  the  child,  he  gave  a  denial; 
and  here  ends  the  onlv  material  conflict  in  the 
testimony.  The  child  was  taken  to  the  home 
of  the  petitioners,  was  tenderly  cared  for,  and 
nursed  by  its  grandparents  through  the  ills  in- 
cident to  childhood,  with  the  consent  of  the 
father,  and  remained  with  them  almost  con- 
tinuously until  about  the  27th  of  April,  1889. 
In  the  mean  time  the  petitioners  had  removed 
from  Oswego  to  Springfield,  Mo.,  and  the  re- 
spondent had  married  again.  At  the  date  last 
aforesaid  Louise  was  taken  to  her  father's  home 
at  Oswego;  remained  a  time;  returned  to 
Springfield;  remained  a  short  time  at  the  home 
ot  her  grandparents;  returned  again  to  Oswego; 
remained  with  her  father  at  his  home  until 
about  the  4th  of  September,  when  she'retumed 
with  him  to  the  home  of  her  grandparents. 
On  the  22d  of  August,  just  before  the  last  re- 
turn, the  respondent  had  written  to  Dr.  Weir 
signifying  his  desire  that  Louise  should  make 
her  future  home  with  him  at  Oswego,  and  dur- 
ing this  last  visit  this  controversy  about  the  fu- 
ture home  and  custody  of  Louise  grew  up,  and 
culminated  in  these  proceedings  by  habeas  cor- 
pus. 

The  petitioner.  Dr.  Weir,  is  a  physician  aged 
about  fifty  years,  in  comfortable  circumstances, 
with  a  larire  and  increasing  practice,  a  pleasant 
home,  a  refined  and  cultured  family,  consist!^ 
of  his  wife,  aged  about  forty-five  years,  twc» 
daughters,  ag^,  respectively,  about  tweuur- 
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three  and  twenty  years,  and  two  bods,  about 
nineteen  and  fifteen  years,  and  the  aged  mother 
of  Mrs.  Weir,  of  about  eighty  years.  The  re- 
spondent is  a  banker,  aged  about  thirty-six 
years,  in  comfortable  circumstances,  of  exem- 
plary character  and  habits,  and  bright  pros- 
pects; has  a  pleasant  home,  his  family  consist- 
ing of  his  father,  a  retired  banker,  aged  about 
sixty  years,  and  his  wife,  aged  about  twenty- 
six  years,  to  whom  he  has  been  married  about 
two  and  one-half  years,  and  by  whom  he  has 
nc  child.  His  wife  is  a  refined,  cultured  and 
affectionate  lady.  The  parties  and  their  fami- 
lies, before  this  controversy,  entertained  for 
each  other  the  kindest  feelings,  and  have  each 
at  all  times  treated  each  other  with  the  greatest 
cordiality  and  respect,  and  since  with  such  con- 
sideration as  speaks  volumes  in  their  favor. 
The  glimpse  which  the  evidence  gives  us  into 
these  two  erstwhile,  and  now,  save  for  this  un- 
fortunate controversy,  happy  homes,  leaves  no 
doubt  in  our  minds  that  Louise  would  fiud  a 
congenial  and  happy  home  in  either;  to  the 
members  of  each  of  which  she  seems  warmly 
attached,  and  by  whom  it  is  as  warmly  recip- 
rocated. 

In  all  civilized  countries  in  which  the  family 
is  regarded  as  the  unit  of  social  organization, 
its  minor  members  must  and  ought  to  be  sub- 
ject to  the  custody  and  control  of  those  who 
are  immediately  responsible  for  their  being;  for 
the  reason  that  by  nature  there  have  been  im- 
planted in  the  human  heart  those  seeds  of  pa- 
rental and  filial  affection  that  will  assure  to  the 
infant  care  and  protection  in  the  years  of  its 
helplessness,  to  be  returned  to  the  parents  again 
when  they  in  their  turn  may  need  protection  in 
their  years  of  helplessness,  and  of  their  child's 
strength  and  maturity.  The  law  at  the  birth 
of  an  infant  imposes  upon  the  parent  the  duty 
of  such  care  and  protection,  to  the  performance 
of  which  the  instincts  of  nature  so  readily 
prompt,  and  clothes  him  with  the  right  of  cus- 
tody that  he  may  perform  it  effectually,  upon 
the  presumption  that  such  custody,  being  in 
harmony  with  nature,  is  best  for  the  interest, 
not  only  of  the  parent  and  child,  but  also  of 
society.  Conceaing,  however,  that  the  primary 
object  19  the  interest  of  the  child,  the  presump- 
tion of  the  law  is  that  its  interest  is  to  be  in  the 
custody  of  its  parent.  The  law  has  made  pro- 
vision, in  two  instances,  whereby  this  presump- 
tion may  be  overcome,  in  the  statutes  providing 
for  the  adoption  and  apprenticing  of  children, 
when,  for  their  interest,  this  right  of  custody 
is  permitted  to  be  transferred  to  another.  In 
regard  to  all  other  contracts  by  parents  for  the 
custody  of  their  children,  this  presumption 
must  obtain;  and  while  the  parent  may,  by  bis 
Inability  or  failure  to  discharge  properly  his 
duty  towards  his  child,  forfeit  his  right  to  its 
custoily  because  the  interest  of  the  child  de- 
mands it,  yet,  upon  the  trial  of  an  issue  in- 
volving such  a  forfeiture,  he  is  entitled  to  the 
benefit  of  such  presumption,  and,  unless  the 
interest  of  the  child  does  demand  it,  such  for- 
feiture cannot  take  place.  He  cannot  deprive 
himself  of  this  right  of  custody,  which  is  the 
concomitant  of  a  personal  trust  imposed  upon 
him  by  the  law  of  nature  as  well  ashy  positive 
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law,  and  esseutial  to  the  discharge  of  the  duties 
of  that  trust,  bv  contract  per  te^'  otherwise  be 
might  deprive  his  child  and  society  of  the  ben- 
efits which  the  law  contemplates  will  inure  to 
each  by  the  personal  discharge  of  his  parental 
duties. 

An  analysis  of  the  many  cases  to  which  ^r» 
have  been  cited  by  counsel  serves  only  to  con- 
firm, in  our  judgment,  the  correctness  of  the 
ruling  of  this  court  in  lie  JScarritt,  76  Mo.  565^ 
that  a  father  cannot,  by  contract  other  thaa 
such  as  are  provided  for  by  statute,  confer  ui>- 
on  another  irrevocably  and  absolutely,  as 
against  himself,  a  right  to  the  custody  of  his 
minor  child;  that,  notwithstanding  any  suck 
contract,  upon  habeas  corpus  for  Uie  custody 
of  such  child,  the  custody  will  be  awarded  to 
the  father  unless  the  welfare  of  the  child  de- 
mands that  it  should  remain  in,  or  be  restored 
to,  the  custody  of  the  person  with  whom  it  was 
placed  by  the  father  under  such  contract,  or 
that  some  other  disposition  be  made  of  it. 
Such  a  contract  is  not  to  be  entirely  ignored. 
It  is  to  be  considered,  not  for  the  purpose  of 
fixing  the  rights  of  the  parties,  but  for  the  pur- 
pose of  shedding  light  upon  their  actual  rela- 
tions and  feeling  toward  the  infant,  and  as- 
sisting the  exercise  of  a  wise  discretion  by  tho 
court  as  to  what  disposition  should  be  made  of 
t  for  the  promotion  of  its  own  welfare.  Whalfc 
is  for  the  best  interest  of  the  infant?  is  tbs 
question  upon  which  all  the  cases  turn,  at  last^ 
whatever  may  be  said  in  the  opinion  abqut 
contracts;  and  the  answer  returned  is  that  tho 
custody  of  the  child  is  by  law  with  the  father^ 
unless  it  appears  by  satisfactory  evidence  thai; 
the  best  interest  of  the  child  demands  that  be 
should  be  deprived  of  that  custody,  and  upoa 
him  who  so  avers  devolves  the  burden  of  proolt^ 
— the  presumptions  are  against  it.  SUite  v. 
Libber/,  44  N.  H.  821;  Chapsky  v.  Wood,  «« 
Kan.  6o0;  United  States  y.  (?r5<?n,  8  Mason,  482; 
Hurd,  Habeas  Corpus,  537;  Jones  v.  DarnaU, 
103  Ind.  569;  Brooke  v.  Logan,  112  Ind.  188; 
State  V.  Banks,  25  Ind.  495;  Armstrong  v. 
Stone,  9  Gratt.  102;  Johnson  v.  Terry,  34  Conn. 
259;  State  v.  Paine,  4  Humph.  523;  Bust  v. 
Vanvaeter,  9  W.  Va.  600;  State  v.  Bichardson, 
40  N.  H.  272;  State  v  Baldwin,  6  N.  J.  Eq. 
454. 

And  no  well-considered  case  will  be  found 
where  the  custody  of  a  minor  child  was  by 
habeas  corpus  taken  from  the  father  and  given 
to  another  upon  the  sole  ground  that  the  legal 
right  of  the  father  had  passed  to  and  vested  in 
such  other  person  by  parol  contract;  and  yet 
upon  this  ground  alone,  in  the  light  of  all  the 
evidence,  we  are  asked  to  take  this  child  from 
its  father,  and  give  it  to  the  petitioners;  for  it 
is  impossible  to  see  from  the  evidence  that  the 
interests  of  the  child  will  be  better  promoted 
by  awarding  its  custody  to  the  grandparents 
than  it  would  be  if  such  custody  was  awarded 
to  the  father.  In  such  case  the  presumption  of 
the  law  must  obtain  that  it  is  to  the  interest  of 
the  child  to  be  in  the  custody  of  its  father. 

The  said  Louise  Marley  wiU  therefore  he  tv- 
manded  to  tJie  custody  of  the  respoTident. 

All  concur,  except  Sherwood,  J,,  who  dis- 
sents; Barclay*  J.,  in  the  result 
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*1.  Where  a  person  becomes  a  stock- 
holder in  a  corporation  ors anised  un- 
der the  laws  of  a  foreijg^  State,  he  oon- 
Kracta  with  reference  to  all  tEe  laws  of  that  State 
which  enter  into  the  constitution  of  the  corpo- 
ration: hence  the  extent  of  his  individual  liabil- 
ity, as  a  shareholder,  for  corporate  debts,  must 
he  determined  hy  the  laws  of  that  State.  This  11a- 
^iility  may  be  enforced  by  creditors  wherever 
Ihey  can  obtain  Jurisdiction  of  the  necessary  par- 
ties. The  remedy,  however,  is  governed  by  the 
law  of  the  forum. 

S«  Where,  by  arraafi^ement  between  the 
corporation  and  the  shareholders,  the 
stock  is  issued  as  ftilly  paid  up,  without 
in  t^ct  having  been  paid  for  to  the  full  amount  of 
its  par  value,  equity  will  set  aside  this  fictitious 
nrrangement  for  its  payment,  and  hold  the  share- 
holders liable  for  the  amount  not  actually  paid. 
In  favor  of  creditors  who  can  fairly  be  presumed 
to  have  given  credit  to  the  corporation  in  rell- 
raee  upon  its  apparent  and  professed  capital 
laving  been  fully  paid  in;  but  no  such  trust  will 

*Head  notes  by  Mitgheui,  /• 


be  enforced  against  the  itookhoiders  In  flavor  of 
creditors,  who  have  dealt  with  the  corporation 
with  full  knowledge  of  the  arrangement  by  which 
the  stock  was  to  be  fictitiously  issued  as  paid  up. 

8.  If  a  eorporation  issned  new  shares 

after  the  claim  of  a  creditor  arose,  he,  not  having 
dealt  with  the  company  on  the  faith  of  any  capi- 
tal represented  by  such  shares,  cannot  insist  on 
the  contribution  by  the  holders  of  a  greater 
amount  of  capital  than  the  corporation  itself 
could  claim  from  them  as  part  of  its  assets. 

(January  14, 180Q.) 

APPEAL  by  plaintiff  from  a  Judgment  of  the 
DLatrict  Court  for  Rice  County  in  favor  of 
defendants  in  an  action  to  enforce  payment  of 
a  corporate  debt  by  the  holders  of  stock  which 
was  not  fully  paid  up.    Affirmed, 

The  facts  are  fully  stated  in  the  opinion. 

JHeMrs,  6.  E.  MoodT'  and  John  B.  A  W* 
H.  Sanborn  for  appellant. 

MesaT$,  Warner  A  Lawrence  for  respond- 
ents. 

Mitchell,  J,^  delivered  the  opinion  of  the 
court: 

This  action  was  brought  upon  a  debt  of  the 
defendant  Company,  a  corporation  organized 
under  the  Laws  of  Dakota  Territory,  and 
against  the  other  defendants,  citizens  of  this 
State,  as   stockholders,  to  obtain   Judgment 


UTOTD.— I4a2>f  tity  of  stockholder  of  foreign  oorporcb- 
Hon  forits  debts, 

rrthe  liability  of  a  resident  stockholder  of  a  for- 
eign corporation  rests  in  contract  merely,  as  in  case 
of  the  obligation  to  pay  for  shares  of  stock  ob- 
tained by  subscription  of  purchase,  if  the  obliga- 
tion thus  assumed  is  valid  and  subsisting  accord- 
ing to  the  Jaw  of  the  domicii  of  the  corporation, 
it  will  be  good  everywhere,  and  wiU  be  enforced 
Id  the  courts  of  every  other  State  or  country; 
and  the  receiver  or  assignee  in  bankruptcy  of  a 
foreign  corporation  may  maintain  his  action 
against  the  resident  stoclcholder,  if  the  corporation 
useif  could  have  maintained  it  had  the  stoclLholder 
^een  a  citizen  of  the  State  in  which  it  was  domi- 
ciled. Mann  v.  Cooko,  80  Ck>nn.  178;  Pasrson  v. 
Withers,  5  Biss.  809;  Payson  v.  Rtoover,  2  DUL  428; 
5(3ymour  v.  Sturgcss,  86  N.  Y.  134;  McDonough  v. 
Phelps,  15  How.  Fr.  872;  Thompson,  Liability  of 
Stockholders,  90. 

If  the  liability  of  the  domestic  shareholder  in  a 
foreign  corporation  exists  wholly  by  virtue  of  a 
foreign  statute,  the  principle  of  law  that  the  legis- 
lation of  one  State  has  no  operation  in  another 
State  ex  jyroprU)  vl{iore^  but  only  ex  comitate,  applies. 
Erickson  v.  Nrauith,  15  Gray,  281,  4  Allen.  238,  46 
N.  H.  871;  Smith  v.  Mutual  Life  Ins.  Co.  14  Allen, 
SSH  Haidey  v.  McLean,  12  Allen,  438;  Oale  v.  East- 
jmin,  7  Met.  14;  Healy  v.  Root,  11  Pick.  889;  Ply. 
mouth  First  Nat.  Bank  v.  Price,  88  Md.  487. 

LicLbUity  oovemed  bu  law  of  domieil^  remedy  by  law 
of  forum. 

The  charter  of  a  corporation  or  the  statute  under 
viiich  it  is  org-anized  furnishes  the  guide  In  deter- 
tmnlng  the  liability  of  its  stockholdeis  to  its  credi- 
tors. Bingham  v.  Rushing,  5  Ala.  406;  Lane  v. 
Xi»)rm,  8  Ga.  474;  Shaw  v.  Boylan,  16  Ind.  884;  Sum- 
XT  V.  Marcy,  8  Woodb.  &  M.  105;  Bunk  of  St  Marys 
T,  St.  John,  25  Ahi.  680;  Smith  v.  Uuokabee,  58  Ala. 
♦  L.RA. 

See  also  12  L.  R.  A.  307. 


198;  Trustees  v.  Flint,  18  Met.  639;  Coffin  v.  Rich,  45 
Me.  510;  Thompson,  Liability  of  Stockholders,  80. 

As  regards  the  common  law  and  statutory  liabiW 
ity  of  a  StoclLholder  on  his  stock,  the  law  of  the 
domicii  of  the  corporation  determines  the  extent 
of  the  liability,  while  the  law  of  the  forum  detecw 
mines  the  method  of  enforcing  that  liability.  New 
Haven  Horse  Shoe  Nail  Co.  v.  Linden  Spring  Co.  2 
New  Bug.  Rep.  580, 142  Mass.  840;  Cook,  Stuck  and 
Stockholders,  la 

If  the  stockholder  is  liable  at  aU,  he  is,  in  general, 
liable  only  according  to  the  law  of  the  domicii  of 
the  corporation.  Payson  v.  Withers,  5  Biss.  289, 
278;  Seymour  v.  Sturgcss,  86  N.  T.  134;  Merrick  v. 
Van  Santvoord,  84  N.  Y.  808,  810;  McDonough  v. 
Phelps,  16  How.  Pr.  872;  Ex  pane  Van  Etiper,  80 
Wend.  614. 

One  who  accepts  shares  of  stock  In  a  foreign  cor- 
poration cannot  plead  ignorance  of  such  Uws,  any 
more  than  one  can  plead  ignorance  of  the  laws  of 
another  State  when  he  makes  a  contract  to  be  exe- 
cuted therein.   Payson  v.  Withers,  supra. 

Enforcement  of  liabUity;  law  of  comity. 
Courts  of  different  States  have  enforced  against 
their  own  citizens,  stockholders  In  foreign  corpora- 
tions, a  limited  statute  liability  to  creditors,  in  ex- 
cess of  any  amount  which  might  remain  unpaid  of 
their  stock  subscription.  8ackett*s  Harbour  Bank 
V.  Blake,  8  Rich.  Eg.  225.  See  also  Bond  v.  Apple- 
ton,  8  Mass.  472;  McDonough  v.  Phelps,  15  How.  Pr. 
872;  Paine  v.  Stewart  83  Conn.  617;  Ex  parte  Van 
Riper,  20  Wend.  614;  Seymour  v.  Sturgess,  26  N.  Y, 
134;  Thompson,  Liability  of  Stockholders,  92. 

If  the  liability  sought  to  be  enforced  Is  in  the  nat- 
ure of  contract,  and  Is  not  opposed  to  the  legisla- 
tion or  public  policy  of  the  State  In  which  it  is 
sought  to  be  enforced,  the  courts  of  such  State  will 
give  effect  to  it.  If  the  statute  creating  such  U»> 
biiity  is  penal  in  its  nature,  it  will  not  be  enforced 
outside  of  the  sovereignty  enacting  tt    Derrick- 
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against  the  Company  for  the  amount  of  the 
debt,  and  against  the  other  defendants  for  the 
respective  amounts  alleged  to  he  due  and  un- 
paid on  the  stock  held  by  them,  so  far  as  neces- 
sary to  satisfy  the  judgment  against  the  corpo- 
ration. To  dispose  of  certain  preliminary 
questions  raised  by  the  defendants  it  may  be 
stated,  at  the  outset,  that  it  is  elementary  law 
that,  where  a  person  becomes  a  stockholder  in 
a  corporation  organized  under  the  laws  of  a 
foreign  State,  he  must  be  held  to  contract  with 
reference  to  all  the  laws  of  the  State  under 
which  the  corporation  is  organized  and  which 
enter  into  its  constitution;  and  the  extent  of 
his  individual  liability  as  a  shareholder  to  the 
creditors  of  the  company  must  be  determined 
by  the  laws  of  that  State,  not  because  such 
laws  are  in  force  in  this  State,  but  because  he 
has  voluntarily  agreed  to  the  terms  of  the 
company's  constitution. 

It  is  equally  clear,  upon  both  principle  and 
authority*  that  this  liability  may  be  enforced 
by  creditors  wherever  they  can  obtain  lurisdic- 
lion  of  the  necessary  parties.  This  does  not 
depend  upon  any  principle  of  comitjr,  but  upon 
the  right  to  enforce  in  another  jurisdiction  a 
contract  validly  entered  into.  The  remedy, 
however,  does  not  enter  into  the  contract  itself; 
and  for  this  reason  the  individual  liability  of 
shareholders  can  only  be  enforced  by  the  rem- 
edies provided  by  the  laws  of  the  forum. 
Hence  the  question  of  the  liability  of  the  de- 
fendant shareholders  must  be  determined  by 
the  laws  of  Dakota,  and  that  of  remedy  by  the 
laws  of  Minnesota. 


That  the  remedy  resorted  to  by  plaintiff  {« 
this  case  is  a  proper  one  is  well  settled.  J/^r- 
ehants  Nat.  Bank  v,  Bailey  Mfg.  Co.  84  Mina 
828,825. 

Upon  the  trial  the  judge  considered  it  to  be 
one  triable  by  the  court,  but,  on  his  own  mo> 
tion,  submitted  a  specific  question  of  fact  to  a 
Jury;  but  subsequently,  considering  the  ve^ 
diet  as  immaterial,  he  proceeded  without  regard 
to  it,  and  found  the  facts  upon  all  the  issues  ia 
the  case.  As  neither  party  claims  anything 
from  this  special  finding  of  the  jury,  and  at 
there  is  no  exception  which  raises  the  question 
whether  the  action  was  triable  by  the  court  or 
b^  a  jury,  the  whole  case  is  reduced  to  the 
smgle  question  whether  the  conclusions  of  law 
are  justified  by  the  findings  of  fact. 

Section  418  of  the  Civil  Code  of  Dakota  pro- 
vides that  "each  stockholder  of  a  corporatioa 
is  individually  and  personally  liable  for  the 
debts  of  the  corporation  to  the  extent  of  the 
amount  that  is  unpaid  upon  the  stock  held  by 
him."  This  is  but  declaratory  of  the  common 
law. 

The  findings  of  fact,  so  far  as  here  material, 
are,  in  substance,  as  follows:  Prior  to  Novem- 
ber 18,  1886,  there  had  been  or^nized,  and 
were  at  that  date  in  existence,  under  the  laws 
of  Dakota,  two  mining  corporations,  viz.,  the 
Gustin  Belt  Gold  Mining  Company  and  the 
Minerva  Mining  Company,  of  the  latter  of 
which  the  plaintiff,  a  national  banking  associa- 
tion at  Dead  wood,  Dak.,  was  a  creditor.  Oa 
the  date  named  the  defendant  corporation  was 
organized  for  the  purpose  and  with  the  inten- 


son  V.  Smith,  27  N.  J.  L.  1(S6;  Plymouth  First  Nat. 
Bank  v.  Price,  33  Md.  487;  Hulaey  v.  McLean,  12 
Allen,  438;  Gale  v.  Eastman,  7  Met.  14:  Scovllle  v. 
Ganfleld,  14  Johns.  388;  Ogden  v,  FolUot,  ST.  B.  738; 
State  Y.  John,  6  Ohio,  217. 

Statutes  making  stockholders  liable  to  pay  the 
debts  of  the  company  in  case  of  a  failure  to  irive  a 
certain  notice  therein  specified,  or  for  certain  con- 
tracts forbidden  by  statute,  are  penal  in  their  nat- 
ure, and  not  enforceable  outside  the  State  enact- 
ing  them.  Stiirges  v.  Burton,  8  Ohio  St.  215;  Krit- 
zer  V.  Woadson,  19  Mo.  327;  Hill  v.  Frazi(ir,  28  Pa. 
320:  Harrisburgr  Bank  v.  Com.  26  Pa.  451;  Andrews 
T.  Murray,  33  Barb.  354;  Shaler  &  Hall  Quarry  Co. 
V.  BlLsa,  34  Barb.  309;  Bou^hton  v.  Otis,  21  N.  Y.  261; 
Squires  v.  Brown,  28  How.  Pr.  85,  45;  Bird  v.  Hay- 
den,  1  Robt.888, 2  Abb.  Pr.  N.  8.  61;  Cable  v.  Mc- 
Cune,  26  Mo.  871;  Lawier  v.  Burt,  7  Ohio  St.  341; 
Derrickson  v.  Smith,  Halsey  v.  McLean  and  Ply- 
mouth First  Nat.  Bank  v.  Price,  supra. 

Issue  of  jxxid-up  sX/a^  certiftcates. 

The  corporation,  after  iasulngr  its  stock  as  paid-up 
stock,  is  estopped  from  proceeding  to  collect  the 
unpaid  part  of  tbe  par  value,  either  from  the  per- 
son reoeiviQflr  the  stock,  or  his  transferee.  See  Soo- 
ville  V.  Thayer,  106  U.  S.  148  (21  L.  ed.  781);  Cook. 
Stock  and  Stockholders,  34. 

A  contract  whereby  stockholders  are  to  pay  but 
part  of  the  par  value  of  their  stock  to  the  corpora- 
tion, ''though  binding  on  the  company,  is  a  fraud 
in  law  on  its  creditors,  which  tliey  can  set  aside. 
When  their  rights  intervene  and  their  claims  are  to 
be  satisfied,  tbe  stockholders  can  be  required  to  pay 
thoir  stock  in  fulL"  ScovUle  v.  Thayer,  105  U,  S.  143 
(21  L.  ed.  781). 

Upton  V.  Trlbficook,  91  U.  S.  45  (23  L.  ed.  208;,  is 
the  first  of  a  series  of  oases  growing  out  of  the  fail- 
ure of  the  Great  Western  Insurance  Company  of 
IJlinois.  The  other  oases  are  Sanger  v.  Upton,  91 
6  L.  R.  A. 


U.  S.  66  (23  L.  ed.  220):  Webster  v.  Upton,  91  U.  S.  6i 
(23  L.  ed.  384):  Chubb  v.  Upton,  95  U.  S.  0(J5  (24  L.  ed. 
523);  Pullman  v.  Upton.  96  U.  S.  838  r24  L.  ed.  81SX 
Hawley  v.  Upton,  102  U.  S.  814  (26  L.  ed.  179);  Flina 
V.  Bagley,  7  Fed.  Bep.  785;  Re  Glen  Iron  Works,  17 
Fed.  Rep.  824;  Union  Mut  L.  Ins.  Co.  v.  Frear  Stooe 
Mfg.  Co.  97  111.  537,  also  reviewing  the  doctrine; 
HickUng  v.  Wilson,  104  lU.  54:  Northrop  v.  Bush- 
neU,  88  Conn.  498;  Fisher  v.  Seligman,  7  Mo.  Apfk 
883;  Eyerman  v.  Krieckhaus,  Id.  455;  Skralnka  ▼• 
Allen,  Id.  484;  Pickering  v.  Templcton,  2  Mo.  Appi. 
424:  Christcnsen  v.  £no,  21  Week.  Dig.  202;  Mann  v. 
Cooke,  20  (Jonn.  178;  Myers  v.  Seeloy,  10  Nat. 
Bankr.  Keg.  41L 

A  resolution  by  the  directors  of  a  corporation 
that  no  fiuther  calls  should  be  made  on  account  of 
stock  subscribed  was  void,  and  a  receiver  of  the 
corporation  could  proceed  In  equity  to  compel  pay- 
ment of  what  was  due  on  account  of  such  subscrip- 
tions to  the  capital  stock.  Sagory  v.  Dubois,  t 
Sandf.  Ch.  466;  Thompson,  Liability  of  Stockhold- 
ers,234. 

While  the  law  may  reject,  as  illegal  and  fraud- 
ulent, that  which  the  parties  have  agreed  upon,  it 
will  not  arbitrarily  incorporate,  Ic  lieu  thereof, 
terms  in  the  contract  to  which  the  parties  havm 
never  assented.  Granite  Roofing  Co.  v.  Michael* 
54  Md.  66;  Union  Mut.  L.  Ins.  Co.  v.  Frear  Stona 
Mfg.  Co.  97  III.  687. 

But  where  the  issue  of  stock  was  for  cash,  under 
an  agreement  that  only  part  of  tbe  par  value  nee4 
be  paid,  corporate  creditors  may  compel  the  per^ 
sons  receiving  the  stock  to  pay  the  unpaid  full  par 
value.    Sagory  v.  Dubois,  8  Sandf.  Ch.  406,  499. 

Issue  of  watered  or  fictitious  stock. 

The  issue  of  watered  or  fictitious  stock  may  bs 
lawful,  but  it  is  generally  in  fraud  of  the  rights  of 
some  Interested  party,  suoh  as  creditors,  sharehol^ 
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tiOD  of  consolidating  the  other  two  companies, 
acquiring  their  property,  and  with  the  prop- 
erty 80  acquired  carrying  on  a  general  mining 
businesa.  '*At  the  time  of  the  organization  of 
the  defendant  Company,  and  as  the  scheme  on 
which  the  same  waa  based,  it  was  agreed  by 
the  parties  so  incorporating,  and  by  those  rep- 
resenting and  having  authority  to  act  for  the 
two  existing  companies,  that  all  the  mioes  and 
mining  property  of  such  two  corporations 
ahuuld,  upon  its  organization,  be  transferred 
and  conveyed  to  the  new,  or  defendant.  Com- 
pany, and  constitute  its  entire  capital  stock  and 
vesources  for  the  prosecution  of  its  enterprise, 
and  be  represented  in  such  organization  by  a 
nominal  capital  stock  of  |2,500,000,  divided 
into  250,000  shares  of  $10  each,  which  should 
all  be  deemed  and  held  as  represented  by  the 
properties  so  convej^ed  to  it;  that  50.000  of 
said  shares  should  be  issued  to  the  former  share- 
holders of  each  of  the  two  old  companies,  and 
the  remaining  150,000  shares  belong  to  and 
constitute  the  working  capital  of  the  new  cor- 
poration, and  be  sold  under  its  authority,  and 
on  such  terms  as  it  should  direct;  and  the  pro> 
ceeds  of  such  sales  constitute  a  fund  to  pay  off 
the  debta  on  the  properties,  and  develop  the 
mines  thereon,  and  be  used  generally  in  the 
prosecution  of  the  business  or  the  new  corpo- 
lation,  for  the  benefit  of  all  its  stockholders. 
That  it  was  never  expected  or  intended  by 
•uch  corporation,  or  by  those  to  whom  its  stock 
was  issued,  that  any  subscription  to  the  capital 
stock  of  the  new  Company  should  ever  be 
made,  or  that  any  capital  stock  should  ever  be 
<  taken,  or  any  capital  subscribed  for  or  paid  in, 
except  by  conveyance  to  it  of  the  mining  prop- 
erties referred  to,  and  the  sale  of  the  stock  re- 
served for  its  working  capital  in  open  market 
for  such  sum  as  could  be  obtained  therefor." 
This  scheme  was  carried  into  effect  by  the 
conveyance  to  the  new  or  defendant  corpora- 
tion of  the  proi)erties  of  the  two  old  corpora- 
tions, and  the  issue  to  their  stockholders,  ac- 
cording to  their  respective  holdings,  of  100,000 
shares  of  the  stock  of  the  new  Company 
(called  in  the  flndinffs  "Old  Company  Stock'7 
as  paid-up  stock,  and  by  placing  the  remaining 


150,000  in  charse  of  the  board  of  directors,  to 
be  by  them  sola  in  the  open  market  for  such 
price  per  share  (not  less  than  fifty  cents)  as 
could  be  obtained  therefor.  The  mining  prop- 
erties of  the  two  old  companies  conveyed  to 
the  new  Company  were  not  worth  to  exceed 
$50,000  cost,  and  were  at  the  time  of  this  scUeme 
of  consolidation  considered  and  estimated  as 
of  the  aggregate  value  of  $100,000.  The  new 
and  defendant  Company  assumed  payment  of 
the  indebtedness  of  the  Minerva  Mining  Com- 
pany to  the  plaintiff,  which  consented  to  a  no- 
vation of  its  debt,  accepting  the  notes  of  the 
defendant  Company  inplace  of  those  of  the  old 
Minerva  Company.  This  is  the  claim  upon 
which  this  action  is  brought 

The  court  also  finds  ''that  the  payees  in  said 
notes  named,  and  the  general  managing  ofiSoer 
of  the  plaintiff,  well  knew  at  the  time  of  the 
execution  of  said  notes,  and  of  their  indorse- 
ment and  delivery  to  the  plaintiff,  all  the  facts 
hereinbefore  stated,  relatins^  to  the  organization 
of  the  defendant  corporation,  and  the  under- 
standing and  plan  of  its  organization,  and  so 
dealt  with  the  defendant  knowing  such  mat- 
ters, and  were  parties  to  and  interested  in  the 
original  scheme  of  the  incorporation  of  the  de- 
fendant Company  as  in  the  findings  set  forth." 
This  must  be  construed  as  meaning  that  the 
'*general  managing  officer*'  referred  to  is  the 
person  who  transacted  the  business  with  the  de- 
fendant Company  in  taking  these  notes,  and  of 
the  benefit  of  whose  action  in  that  regard  the 
plaintiff  has  availed  itself.  Notice  to  him  must 
be  deemed  notice  to  the  plaintiff. 

Returning,  now,  to  the  subsequent  manage- 
ment of  the  affairs  of  the  defendant  Company, 
the  board  of  directors,  pursuant  to  the  scheme 
of  organization,  offered  for  sale  in  the  open 
market  the  150,000  shares  remaining  in  the 
treasury,  as  fully  paid-up  stock,  and  some  of 
it  was  bought  as  such  by  the  other  defendants 
in  good  laith,  for  a  price  exceeding  its  fair 
market  value  (but  not  exceeding  $1  per  share), 
believing  it  to  b«  fully  paid-up  stock.  This  is 
called  in  the  findings  "Treasury  Stock."  The 
holders  of  the  old  company  stock  also  placed 
their  stock  in  the  market,  some  of  which  the 


ere,  classes  of  shareholders  or  the  pubUo.    Cook,  | 
Stock  and  Stockholders,  11. 

Such  an  issue  of  stock  might  constitute  a  misuse 
•f  the  corporate  rights  and  pnyileges.  In  such  a 
case  it  is  not  clear  but  that  the  6tate  might  proceed 
to  forfeit  the  charter  of  the  corporation.  Holman 
V.  State,  8  West.  Hep.  744, 105  Ind.  660.  See  also  Jer- 
sey aty  Gas  Co.  v.  Dwight,  29  N.  J.  Eq.  ZiH;  Erie  & 
M.  £.  H.  Ck).  V.  Casey,  ^6  Pa.  287-818. 

When  a  corporation  is  guilty  of  an  ultra  vires  act, 
and  such  act  is  detrimeutal  to  the  interests  of  the 
public,  it  Is  competent  for  the  Attoraey-General  to 
file  an  Information  for  the  purpose  of  enjoining  or 
netting  aside  such  aot^  Greenes  Brice,  Ultra  Vires, 
Sd  ed.  706,  709. 

Dfrectors,  power  to  seQ  property  of  corporalUnu 

The  directors  of  a  corporation  have  no  right  to 
fell  or  dispose  of  its  movable  property  where  this 
prevents  the  continuance  of  their  business.  Baliiet 
▼.  Brown,  103  Pa.  M6.  To  the  same  eifeot.  Gray  v. 
Now  York  &  V.  Steamship  Co.  6  Thomp.  &  C.  (N.Y.) 
£34.  But  see  H  utchinson  v.  Green ,  6  West.  Rep.  884, 
n  Mo.  o67;  Cook,  Stock  and  Stockholders,  70S. 

A  dissenting  stockholder  may  prevent  the  sale  by 
the  directors,  or  by  a  majority  of  the  stockholders, 
C  L.  R.  A. 


of  corporate  property  which  is  essential  to  thecon- 
tUiuance  of  the  business  of  the  corporation,  unloas 
such  sale  is  made  with  a  view  to  the  dissolution  of 
the  corporation,  or  the  payment  of  the  corporate 
debts.  Smith  v.  New  York  ConsoL  Stage  Co.  18 
Abb.  Pr.  419,  435;  Robbins  v.  Clay,  83  Me.  132;  Shel- 
don  H.  B.  Co.  v.  Eickmcyer  H.  B.  Co.  56  How.  Pr. 
78;  Barclay  v.  Quicksilver  Min.  Co.  9  Abb.  Pr.  N.  8, 
884;  Copeland  v.  Citizens  Gas  Light  Co.  61  Barb.  60; 
Conro  V.  Port  Henry  L  Co.  12  Barb.  27;  Adriance  v. 
Roome,  BH  Barb.  800;  Brady  v.  Mayor,  16  How.  Pr. 
432;  Middlesex  R.  Co.  v.  Boston  &  C.  R.  Co.  115  Mass. 
847;  Dana  v.  Bank  of  U.  S.  5  Watts  &  8. 247;  Union 
Bank  of  Tenn.  y.  Elllcott,  6  Gill  &  J.  (Md.)  833;  Kean 
V.  Johnson,  0  N.  J.  Eq.  401.  See  also  Sheldon  H.  B. 
Co.  V.  Eickemeyer  H.  B.  M.  Co.  90  N.  Y.  607. 

Such  a  dissolution  is  practically  a  fraud  on  the 
law  and  on  dissenting  stockholders.  It  seeks  to  do 
indirectly  what  cannot  be  legally  done  directly. 
Boston  &  P.  R.  Corp.  v.  N.  Y.  &  N.  B.  B.  Go.  18  B.  L 
260. 

If,  however,  the  corporation  Is  an  unprofitable 
and  falling  enterprise,  then  the  sale  of  all  the  oor- 
porate  property  with  a  view  to  dissolution  may  bt 
made  by  a  majority  of  the  stockholders.  Trfwiman 
V.  Lebanon  Valley  R.  Go.  80  Pa,  4& 
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defeDdants  also  bought,  under  like  cfrcum* 
«tance8  and  in  the  same  belief.  In  March, 
1887,  the  board  of  directors,  pursuant  to  a  res- 
olution adopted  by  them,  distributed  pro  rata 
among  the  individual  shareholders  all  the  stock 
<remainiog  unsold  in  the  treasury.  Of  this  the 
individual  defendants  received  their  respective 
flhares,  for  which  they  paid  nothing.  This  is 
<»aied  In  the  findings  "Prorate  Stock."  The 
court  also  finds  that  none  of  such  defendants 
«ver  contracted,  promised  or  in  any  manner 
agreed  or  intended  to  contract,  promise  or  agiee, 
to  pay,  on  account  of  such  stock,  any  other  or 
different  or  greater  sum  or  consideration,  un- 
less the  law  would  impose  or  imply  such  prom- 
ise, contract  or  aj^reement  from  the  foregoing 
facts.  The  holdings  of  the  defendants  consist, 
In  part,  of  old-company  stock,  in  part  of  treas- 
urystock  and  in  part  of  prorate  stock. 

The  contention  of  the  plaintiff  is  that  the  de- 
fendant shareholders  are  individually  liable,  as 
for  unpaid  stock  subscriptions,  for  amounts 
-equal  to  the  amount  of  their  stock,  less  the 
Talue  of  what  they  have  actually  paid  therefor, 
▼iz. ,  $9  per  share  on  the  old  conipany  and  treas- 
ury stock,  for  which  they  paid  in  value  only 
$1  per  share,  and  $10  per  share  on  the  prorate 
stock,  for  which  they  paid  nothing.  If  these 
stockholders  were  indebted  to  the  corporation 
ior  unpaid  installments  on  stock,  this  debt 
would  be  an  asset  of  the  corporation  which,  in 
case  it  became  insolvent,  any  creditor  might 
always  enforce  for  the  purpose  of  satisfying 
his  claim.  But  it  is  very  clear  from  the  facts 
Jthat  the  defendant  Company  has  no  claim 
against  the  defendant  stockholders.  They  owe 
it  nothing.  As  between  them  and  it,  the  ar- 
rangement by  which  this  stock  was  issued  and 
sold  or  given  away,  as  fully  paid  stock,  is  en- 
tirely valid.  But  the  plaintiff  bases  its  claim 
upon  the  familiar  doctrine  that  the  capital  stock 
of  a  corporation  is  a  trust  fund  for  the  benefit 
of  its  creditors,  and  that,  if  shares  are  not  in 
fact  paid  up,  an  arrangement  between  the  cor- 
poration and  the  shareholders,  that  they  shall 
be  deemed  paid  up,  although  valid  between  the 
company  and  the  stockholder,  will  be  ineffect- 
ual as  to  creditors,  and  that  equity  will  hold 
the  shareholder  liable  for  the  amount  not  in 
fact  paid  on  his  stock,  to  the  extent  necessary 
to  satisfy  the  demands  of  creditors.  We  waive 
consideration  of  the  question  (which  may,  at 
Jeast,  admit  of  doubt)  Whether  plaintiff's  com- 

§laint  is  sufficient  to  entitle  it  to  such  relief, 
ee  PJielan  v.  Hazard,  5  Dill.  45;  Cook,  Stock 
tind  Stockholders,  §  47;  Scoville  v.  Thayer.  105 
U.  S.  143  [26  L.  ed.  9B8]. 

The  general  proposition  advanced  by  plaintiff 
cannot  be  controverted,  but  the  principle  upon 
which  this  trust  in  favor  of  creditors  rests  and 
la  administered  must  not  be  overlooked.  The 
whole  doctrine  that  the  capital  stock  of  corpo- 
rations is  a  trust  fund  for  the  payment  of  cred- 
itors rests  upon  the  equitable  consideration  that 
the  distribution  of  the  capital  amon^  stockhold- 
ers without  making  adequate  provision  for  the 
payment  of  debts,  or  the  issue  of  fictitiously 
paid-up  stock,  is  a  fraud  upon  creditors  who 
contract  with  the  corporation  in  reliance  upon 
its  capital  remaining  intact,  or  in  reliance  upon 
the  professed  capital  having  been  in  fact  paid 
up  in  full.  But  when  the  reason  for  the  rule 
does  not  exist  the  rule  itself  ceases  to  apply. 
«  L.  H.  A. 


This  tni  does  not  ariae  absolutelv  in  every 
case,  in  favor  of  every  and  any  creditor.  It  is 
not  true,  and  no  case  can  be  found  which  holds, 
that  it  is  in  the  power  of  a  creditor  in  every  and 
all  cases,  as  a  matter  of  right,  to  institute  an 
inquir3r  as  to  the  value  or  amount  of  the  con- 
sideration given  for  stock  issued  as  fully  paid 
up,  any  more  than  than  it  would  be  his  right, 
in  an^  and  every  case,  to  inquire  into  the  dis- 
tribution of  the  capital  among  the  shareholders. 
It  is  only  those  creditors  who  can  fairly  allege 
that  they  have  relied,  or  whom  the  Law  pre- 
sumes to  have  relied,  upon  the  amount  of  cap- 
ital stock  of  the  company,  who  have  a  right 
to  make  such  inquiry,  or  in  whose  favor  equity 
will  impress  a  trust  upon  the  subscription  to 
the  stock,  and  set  aside  a  fictitious  arrangement 
for  its  payment.  For  example,  to  distribute  the 
capital  among  the  shareholders  without  provis- 
ion for  pacing  corporate  debts  would  be  a 
fraud  on  existing  creditors,  as  well  as  on  such 
subsequent  creditors  as  deal  with  the  corpora- 
tion in  reliance  upon  the  assumption  that  its 
professed  capital  remains  intact. 

An  illustration  of  this  kind  is  to  be  found  in 
the  very  first  case  in  which  what  is  now  called 
the  ''American  doctrine"  was  announced  by 
Justice  Story.  We  refer  to  the  case  of  Wood 
V.  Dummeff  8  Mason,  311,  where  a  banking 
association  distributed  three  fourths  of  its  cap- 
ital among  its  shareholders  without  providing 
for  the  payment  of  bill-holders,  and  the  court 
impressed  a  trust  in  their  favor  upon  the  capi- 
tal in  the  hands  of  the  shareholders.  So,  again, 
where  corporations  have  organized  and  engaged 
in  business  with  a  certain  amount  of  ostensible 
and  professed  paid-up  capital,  but  which  was 
not  in  fact  paid  in,  there  are  numerous  cases 
in  which  the  courts  have  set  aside  the  arrange- 
ment by  which  the  stock  was  called  "paid  up," 
and  impressed  a  trust  upon  the  subscription  of 
the  shareholder  in  favor  of  subsequent  creditors 
who  relied  upon,  or  whom  the  law  would  pre- 
sume to  have  relied  upon,  thf^  apparent  and 
professed  amount  of  capital.  To  this  class  be- 
long many  of  the  cases  cited  by  plaintiff;  as, 
for  example,  Sawyer  v.  Hoag,  84  U.  8. 17  Wall. 
610  [21  L.  ed.  731];  Wetherbee  v.  Baker,  85  N. 
J.  Eq.  501. 

While  the  courts  have  not  always  had  occa- 
sion to  state  the  limitations  upon  the  doctrine 
that  "the  capital  is  a  trust  fund  for  the  benefit 
of  creditors/'  yet  we  think  that  it  will  be  found 
that  in  every  case  where  they  have  impressed 
a  trust  upon  the  subscription  of  the  sharehold- 
ers it  has  been  in  favor  of  creditors  becoming 
such  afterwards,  and  hence  fairly  to  be  pre- 
sumed as  relying  upon  the  amount  of  capital 
which  the  company  waa  represented  as  having. 
We  are  referred  to  none,  and  have  found  none, 
where  any  such  trust  has  been  enforced  in  fa- 
vor of  creditors  who  have  dealt  with  the  cor- 
poration with  full  knowledge  of  the  facts.  The 
reason  is  apparent,  for  in  such  cases  no  fraud, 
actual  or  constructive,  haa  been  committed  on 
such  creditors.* 

If  a  corporation  Issued  new  shares  after  the 
claim  of  a  creditor  arose,  it  is  clear  that  the  lat- 
ter could  not  have  dealt  with  the  company  on 
the  faith  of  any  capital  represented  by  them. 
Whatever  was  contributed  as  capital  ;n  respect 
of  the  new  shares  was  a  clear  gain  to  the  cred- 
itor's security.    So,  too,  if  a  party  deals  with  a 
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corporation  with  full  knowledge  of  the  fact  that 
its  nominal  paid-up  capital  has  not  in  fact  been 
paid  for  in  money  or  property  to  the  full 
amount  of  its  par  value,  he  deals  solel^^  on  the 
faith  of  what  has  been  actually  paid  in,  and 
has  no  equitable  right  to  insist  on  the  contribu- 
tion of  a  greater  amount  of  capital  by  the  share- 
holders than  the  corporation  itself  could  claim 
as  part  uf  its  assets.  Cent  v.  North  Carolina 
Gold  Amalgamating  Co,  14  Fed.  Rep.  12,  8.  C. 
119  U.  8.  843  [30  L.  ed.  420]. 

This  doctrioe  with  respect  to  trusts  has  no 
application  to  a  case  where  a  party,  like  the 
plaintifT,  was  cognizant  of  the  whole  arrange- 
ment under  which  the  stock  of  the  defendant 
Company  was  issued,  and  of  what  was  paid  or 
intended  to  be  paid  for  it,  and  who  accepted  a 
novation  of  its  debt  with  full  knowledge  of 
these  facts,  and  received  as  great  or  greater  se- 
curity for  it  than  it  had  before.  To  hold  other- 
wise would  be  to  perpetrate  a  fraud  on  the 
stockholders,  and  not  on  the  creditors.  These 
views  efTecually  dispose  of  the  question  of  the 


liability  of  the  defendants,  at  least  on  account 
of  their  old  company  and  treasury  stock.  We- 
think  it  also  logically  follows  from  what  we 
have  said  that  the  defendants  are  not  liable  U> 
the  plaintiff  upon  their  * 'prorate"  stock  as  for 
unpaid  stock  subscriptions.  This  stock  had  not 
been  issued  when  plaintiff's  debt  was  contract- 
ed. It  could  not  have  dealt  with  the  Company 
on  the  faith  of  any  capital  represented  by  these 
shares.  In  fact,  it  knew  that  no  such  capital 
had  been  paid  in,  unless  the  mining  properties 
of  the  two  old  (>)mpanies  can  be  considered  aa 
represented  in  part  by  them;  and  the  value  of 
these  properties  remained  the  same,  and  they 
were  equally  available  to  creditors  whether 
represented  by  100,000  shares  or  250,000  shares 
of  stock.  Under  such  circumstances,  the 
plaintiff  has  no  equitable  right  to  insist  on  the 
contribution  of  a  greater  amount  of  capital  by 
the  holders  of  these  shares  than  the  corporatioi» 
itself  could  insist  on.  2  Morawetz,  Priv.  Corp» 
§§  832,  «83. 
Judgment  affirmed^ 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Malcom  SILLARS 

V, 

Perry  COLLIER. 


c— .; 


.) 


1.  No  averment  of  special  dama^ee  is 
necessary  in  an  action  to  recover  damages  for 
Blander  consisting^  of  defamatory  words  spoken 
of  plaintiff  with  reference  to  hie  official  position 
as  member  of  the  State  Legrislature. 

8.  While  spoken  words  in  order  to  be  de- 
famatory of  one  in  respect  to  his  public  office 
need  not  import  a  cbar^  of  crime,  yet  they  must 
go  at  least  so  far  as  to  impute  to  him  some  inca- 
pacity or  lack,  of  due  qualification  to  fill  the  posi- 
tion, or  some  positive  past  misconduct  which  will 
Injuriously  affect  him  in  it,  or  the  holding  of 
principles  which  are  hostile  to  the  maintenance 
of  the  government. 

8*  The  expression  of  an  opinion  that  a 
certain  person,  as  a  membe.:  of  the  Legrislature,  is 
oorrupt  in  his  heart  and  might  be  induced  to 
obauge  his  course  from  improper  motives  and  in- 
ducements, is  not  actionable  without  averment 
and  proof  of  special  dama^res. 

4.  The  old  doctrine  of  scandalnm  mag^ 
natum  has  never  been  adopted  in  Massachusetts 
as  a  special  remedy. 

(February  26, 1890.) 


APPEAL  b^  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Essex  County  sua- 
tainiug  a  demurrer  to  the  decIaratioD  la  an  ac- 
tion to  recover  damages  f or.an  alleged  slander. 
Affrmed. 

The  amended  declaration  in  this  case  charged 
in  substance  that  defendant  publicly,  fal^lj 
and  maliciously  accused  the  plaintiff  of  cor- 
ruptly accepting  a  gift  and  gratuity,  with  an 
understanding  that  his  vote,  opinion  and  Judg* 
ment  should  be  given  in  support  of  a  bill  to  in- 
corporate the  Town  of  Beverly  Farms,  a  qu^- 
tion  then  depending  in  the  Massachusetts  House 
of  Representatives  whereof  said  Sillars  was 
then  a  member,  by  words  spoken  of  the  plain- 
tiff substantially  as  follows,  to  wit:  "  I  am 
sorry  that  the  representative  from  this  district 
(meaning  the  plaintiff,  who  was  the  onlv  rep* 
resentative  from  said  district)  has  had  a  change 
of  heart.  Sometimes  (slapping  his  hand  upon 
his  pocket)  a  change  of  heart  comes  from  the 
pocket."  That  many  citizens  of  the  Town  of 
Bcverly,including  the  defendant, being  exasper- 
ated by  the  independent  positiou  of  plaintiff.had 
habitually  charged  him  with  acting  from  cor- 
rupt motives  in  the  discharge  of  a  public  duty, 
and  were  disappointed  in  their  cxpocintion  that 
he  would  favor  their  interests;  and  that  the  wonls- 
'*  Sometimes  a  change  of  heart  comes  from  iho 


NoxB.— Slander;  crUictsm  of  public  oj/Ioer,  not 
actUmaible. 

No  criticism  of  a  person  holdiner  a  public  office  is 
libelous  unless  it  is  malicious.  Harle  v.  Catberall, 
14  L.  T.  N.  S.  801;  Crane  v.  The  Boaton  Advertiser, 
18  Keporter,  600;  Rowand  v.  DeCamp,  06  Pa.  i03. 

It  is  only  when  the  character  of  the  publication 
is  malicious,  and  its  teudency  is  to  degrade  and  ex- 
cite to  revengre,  that  it  is  condemned  by  the  law, 
and  subjects  the  publisher  to  prosecution.  Tappan 
V.  Wilson,  7  Ohio,  193. 

In  Pennsylvania,  immunity  from  prosecution  by 
indictment  is  provided  for  by  statute,  on  investi- 
gating the  official  conduct  of  public  officers,  etc. 
6  L.  R.  A. 


(Commonwealth  v.  Odell,  8  Pittab.  L.  J.  449);  but 
private  character  is  not  to  be  attaclcod.  Rearick  v. 
Wilcox,  81  ni.  77 ;  Townshend,  Slander  and  Libel* 
4th  ed.  437  e(  seq. 

It  is  not  permitted  to  publish  of  a  public  officer 
that  he  is  unfit  for  his  office  (Droadbent  v.  Smaii,  2 
Vic.  L.  Uep.  121);  or  a  charf^c  of  havinjr  received  a 
bribe  (Hamilton  T.  Bno,  81  N.  Y.  116;  Hand  v.  Win- 
ton,  38  N.  J.  L.  122);  or  of  groas  Incapacity  and  ig- 
norance.   Sploring  v.  Andrae,  46  Wis.  830. 

To  excuse  an  aspersive  attack  upon  the  charao- 
ter  and  motive  of  an  officer  the  truth  of  the  utter* 
anccs  must  be  shown.  Hamilton  v.  Boo,  81 N.  Y- 
116. 


See  also  G  L.  R.  A.  780;  20  L.  R.  A.  ry'^:^;  21  L.  R.  A.  493;  47  L.  R.  A.  223. 
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pocket "  were  Intenaed  to  express  that  the  plain- 
tift  (originally  supposed  to  be  opposed  to  this 
scheme  for  the  division  of  the  Town  of  Bever- 
ly) had  changed  his  original  views,  not  in  the 
exercise  of  honest  judprment,  but  from  corrupt 
considerations  either  of  money  and  valuable 
things  actually  paid,  or  of  promises  and  in- 
ducements of  future  favor  and  personal  ad- 
▼anta§[e  to  be  expected,  under  an  agreement 
and  with  an  understanding  that  his  vote  and 
legislative  influence  should  be  corruptly  be- 
ftowed  against  the  dignity  of  the  Common- 
wealth and  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided. 

That  these  words  were  spoken  before  a  fully 
attended  meeting  of  the  inhabitants  of  the  Town 
of  Danvers.  duly  warned,  according  to  law,  to 
consult  upon  town  affairs,  the  defendant  not 
being  a  citizen  of  said  town,  but  one  who  im- 
pertinently intruded  himself  upon  the  deliber- 
ations of  the  qualified  voters,  and  falsely  and 
maliciously  uttered  and  spoke  the  scandalous 
words. 

The  plaintiff  further  savs  that  it  is  for  the 
interest  and  true  dignity  of  the  Commonwealth 
that  the  scandal  of  magnates  shall  not  be  per- 
mitted, and  that  public  officers  and  legislators 
shall  not  be  wantonly  and  unjustly  assailed  for 
the  faithful  performance  of  high  trusts. 

Defendant  demurred  to  the  amended  declara- 
tion, and,  the  demurrer  havine  been  sustained 
and  judgment  entered  for  de&ndant,  plaintiff 
took  this  appeal. 

Mr,  Stepnen  H.  Phillips,  for  appellant: 

The  words  spoken  are  slanderous  and  action- 
able because  (1)  tbey  charge  a  state  prison  of- 
fense (Pub.  Stat.  chap.  205,  §10);  (2)  they  were 
spoken  of  a  representative  to  general  court,  in 
connection  with  his  ofQce. 

Ghaddock  v.  Brigga,  18  Mass.  252;  BUm  v. 
Tobey,  2  Pick.  823;  Miller  v.  Pa/rinh,  8  Pick. 
885;  Drown  v.  Nickerson,  5  Qrav,  1. 

In  regard  to  a  certain  class  of  high  and  hon- 
orable offices,  the  common  law  recognizes  so 
large  a  public  interest  in  the  good  name  of  the 
incumbent  that  the  party  slandered  may  main- 
tain an  action  in  his  own  name.  This  is  the 
theory  of  the  offense  of  9oandalum  magnatum. 

When  the  slander  assumes  that  the  plaintiff 
held  such  high  office,  proof  of  the  words  is  suf- 
ficient. 

2  Siarkie,  Slander,  p.  14,  notep. 

In  all  such  cases  of  slander,  it  is  not  necessary 
to  allege  or  prove  special  damage. 

Allen  y.  Uillman,  12  Pick.  101. 

Messrs,  H.  F.  Hurlburt  and  D.  W.  Quill, 
for  appellee: 

The  words  *'  Sometimes  a  change  of  heart 
comes  from  the  pocket,"  if  taken  in  connection 
with  the  other  allegation  of  the  declaration,  are 
not  of  themselves  actionable  per  se,  because  in 
themselves,  taken  b^  themselves,  as  they  must 
be  in  order  to  be  actionable  per  se,  they  do  not 
accuse  the  defendant  of  committing  any  crime. 

See  Bloss  v.  Tohey,  2  Pick.  828;  Stevenson  v. 
Eayden,  2  Mass.  406;  Odiome  v.  Baeon,  6  Cush. 
185. 

By  the  ordinary  meaning  and  under  the  in- 
trinsic force  of  the  language  used,  it  cannot  be 
said  that  those  words  can  impute  a  crime;  and 
such  meaning  under  an  intrinsic  force  of  lan- 
guage is  a  question  for  the  court. 

Carter  v.  Andrew,  16  Pick.  1;  Bunnell  ▼. 
6L.  R  A. 


FUke,  11  Met  661,  668;  Barrows  v.  Bell,  7 
Gray,  301. 

In  order  for  words  to  be  actionable  per  «# 
there  must  be  a  direct  charge  of  a  crime. 

Goodrich  v.  Davis,  11  Met.  473. 

If  the  words  are  not  actionable  per  se,  plain* 
tiff  must  allege  and  prove  special  damage. 

Odgers,  Libel  and  Slander,  p,  2.  See  Oood' 
rich  V.  Hooper,  97  Mass.  1;  Farnstcorth  v. 
Storrs,  6  Cush.  412. 

The  words  as  spoken  by  the  defendant  do  not 
impute  a  crime. 

TebbeUsv.  Gooding,  9  Gray,  264. 

If  the  language  used  does  not  charge  the 
commission  of  a  crime,  the. innuendoes  will  not 
aid  the  pleader. 

See  Snell  v.  Snow,  13  Met.  278;  Garter  v. 
Andrews,  16  Pick.  1-9;  Adams  v.  Stone,  181 
Mass.  438;  ForkY.  Johnson,  116  Mass.  482,  504;. 
Bloss  V.  Tobey,  2  Pick.  820-328;  Barham  v. 
NetfiersaU,  Yelv.  22;  Joannes  v.  Burt,  6  Allen, 
286;  Goodrich  v.  Hooper,  97  Mass.  18. 

Those  who  fill  "  a  public  position  must  not 
be  too  thin-skinned  In  reference  to  comments 
made  upon  them." 

Odgers,  Libel  and  Slander,  No.  13,  from  2<l 
Etig.  ed.  p.  33.  See  Seymour  v.  Butterworth, 
8  Post  &  P.  876;  Kelly  v,  Sherlock,  L.  R.  1  Q. 
B.  689.  85  L.  J.  Q.  B.  209,  12  Jur.  N.  S.  937; 
Onslow  V.  Home,  8  Wils.  177,  2  W.  Bl  750^ 
Mayrant  v.  Ridiardson,  1  Nott  &  McO.  347; 
Hogg  V.  Doirah,  2  Port.  (Ala.)  212. 

C.  Allen^  J,,  delivered  the  opinion  of  the 
court: 

We  are  ready  to  assume  in  favor  of  the  plain* 
tiff  that  by  the  declaration  it  is  intended  to- 
aver  that  he  was  a  member  of  the  House  of 
Representatives,  and  that  the  words  set  forth 
were  spoken  of  him  with  reference  to  his  ofS- 
cial  position.  This  being  so,  no  averment  of 
special  damages  was  necessary,  provided  the 
words  are  defamatory,  and  to  make  them  de- 
famatory it  is  not  necessary  that  they  should 
import  the  charge  of  crime.  It  would  be  suf- 
ficient if  they  imported  such  misconduct  as- 
would  expose  him  to  expulsion,  or  even  to  cen- 
sure from  the  House;  and  we  are  inclined  to 
think  also  that  it  would  be  sufficient  if  they 
imported  such  conduct  as  would,  by  the  gen- 
eral sense  of  the  community,  be  deemed  im- 
moral or  discreditable  in  such  a  wav  as  clearly 
to  impair  his  influence  and  lessen  bis  posilioa 
and  standing  as  a  public  man,  and  thus  to  af« 
feet  him  injuriously  as  a  member  of  the  Leg- 
islature. But  in  applying  this  last  suggestion, 
it  is  obvious  that  some  caution  is  necessary, 
since  freedom  of  speech  and  of  the  press  is- 
guaranteed  by  the  Constitution  (U.  S.  Const. 
1st  Amend.;  Mass.  Const,  arts.  16,  19;  Dec.  of 
Rights);  and  ''entire  freedom  of  discussion  m 
respect  to  the  character  and  conduct  of  public 
men  is  deemed  essential  to  the  judicious  exer- 
cise of  the  right  of  suffrage,  and  of  that  con- 
trol over  their  rulers  which  resides  in  the  free 
people  of  the  United  States."    Kent,  Com.  17. 

Bearing  this  in  mind,  it  is  not  unreasonable 
to  hold  that,  in  order  to  be  defamatory  of  one 
in  respect  to  his  public  office,  the  spoken  word» 
must  ^0  at  least  so  far  as  to  impute  to  him 
some  incapacity  or  lack  of  due  qualification  to 
fill  the  position,  or  some  positive  past  miscon- 
duct which  will  injuriously  affect  him  in  it,  or 


the  holdlof^  of  principles  which  are  hostile  to 
the  maintenaDce  of  the  government.  Looking 
at  the  words  set  forth  in  the  plaintiffs  declara- 
tion, in  the  light  of  the  intriiiisic  facts  which  he 
avers,  we  do  not  find  them  fairlv  capahle  of 
the  meaning  which  the  plaintiff  ascribes  to 
them,  or  of  any  meaning  which  is  defamatory 
within  the  sense  above  expressed.  We  are  not 
to  travel  into  the  region  of  conjecture,  but 
must  confine  ourselves  to  the  words  themselves, 
with  the  other  facts  contained  in  the  declara- 
tion. There  Ib  in  them  no  suggestion  that  the 
plaintiff  has  changed  his  vote,  or  that  he  has 
voted  at  all  upon  the  Question  of  the  division 
of  the  Town  of  Beverly,  or  made  any  speech 
in  the  Legislature  or  elsewhere,  or  taken  any 
public  aclion,  or  solicited  any  other  member  of 
the  Legislature  to  favor  a  particular  side,  or, 
in  short,  that  he  has  done  anything  whatever 
by  way  of  action  or  of  promise  of  action  in 
support  of  the  measure  for  dividing  the  town. 
The  whole  charge  in  relation  to  his  change  of 
heart  relates  merely  to  what  was  in  his 
heart — that  is,  to  what  he  was  capable  of  do- 
ing, or  at  most  to  what  he  had  a  purpose  of  do- 
ing in  the  future.  And  the  statement  that 
"sometimes  the  change  of  heart  comes  from 
the  pocket"  does  not,  when  fairly  considered, 
import  that  the  plaintiff's  change  of  heart  had 
come  from  any  actual  bribery  or  pecuniary  in- 
ducements already  received,  or,  indeed,  any- 
thing further  than  that  in  the  speaker's  opinion 
the  plaintiff  would  change  his  conduct  on  ac- 
count of  an  expectation  of  a  future  pecuniary 
benefit  to  himself.  The  words  do  not  fairly 
imply  any  actual  fact  which  has  happened  at 
the  time  of  speaking  them,  and  which  involves 
eorruption  on  plaintiff's  part,  but  onlv  at  most 
that  in  the  speaker's  opinion  the  plaintiff  is 
corrupt  in  his  heart,  ana  open  to  pecuniary  in- 
ducements. To  get  out  of  them  anything  be- 
yond this,  one  must  travel  beyond  the  words 
themselves  and  the  facts  set  out  in  the  declara- 
tion. 

The  expression  of  the  defendant's  opinion 
that  the  plaintiff  as  a  member  of  the  Legisla- 
ture is  of  such  a  disposition,  wavering  in  mind, 
and  open  to  change  his  course  from  improper 


motives  and  inducements,  is  not  actionable 
without  averment  and  proof  of  special  dam- 
ages. It  is  one  of  the  infelicities  of  public  life 
that  a  public  officer  is  thus  exposed  to  critical, 
and  often  to  unjust,  comments;  but  these,  un- 
less they  pass  the  bounds  of  what  the  law  will 
tolerate,  must  be  borne  for  the  sake  of  main- 
taining free  speech. 

Li  the  various  cases  which  have  been  cited 
to  us,  or  which  have  come  under  our  observa- 
tion, where,  under  such  circumstances,  actions 
have  been  maintained,  the  words  have  been 
considered  to  contain  a  charge  of  positive  mis- 
conduct. Such,  for  instance,  were  Wilson  v. 
Noanan,  38  Wis.  105;  lowers  v.  Dubois,  17 
Wend.  68,  and  Littl^hn  ▼.  Greeley,  18  Abb. 
Pr.  41. 

But  where  the  words  spoken  have  simply 
amounted  to  the  opinion  of  the  speaker,  how- 
ever strongly  expressed,  as  to  the  disposition 
of  the  public  officer,  the  actions  have  been  held 
not  to  be  maintainable.  Onsloio  v.  Borne,  3 
Wils.  177;  Hogg  v.  Dorrah,  3  Port.  (Ala.)  212. 

In  like  manner,  words  conveying  a  suspicion 
that  a  person,  not  a  public  officer,  has  commit- 
ted a  crime,  are  not  actionable.  Simmons  v. 
MitcheU,  L.  R.  6  App.  Cas.  156. 

The  plaintiff  further  avers  in  his  declaration 
that  it  IS  for  the  interest  and  true  dignity  of 
the  Commonwealth  that  the  scandal  of  mag- 
nates shall  not  be  permitted,  and  relies  on  the 
old  doctrine  of  scandalum  magnatum  to  sup- 
port his  declaration. 

Mr.  Odgers,  in  his  work  on  Libel  and  Slan 
der,  says  that  he  believes  no  such  action  has 
been  brought  [in  England]  since  1710. 

In  Townsbend  on  Slander  it  is  said  that  seaiv- 
datum  magnatum  is  not  known  in  the  United 
States,     i^  187. 

In  Hogg  v.  Dorrah,  supra^  the  plaintiff's  coun- 
sel expressly  disclaimed  rely  in  e  upon  this  doc- 
trine. The  plaintiff  has  citea  no  decision  or 
text-book  to  support  his  contention  that  this 
special  remedy  exists  in  this  country,  and  we 
are  of  the  opinion  that  it  has  never  been  adopt- 
ed in  Massachusetts.  See  also  Seetes  v.  Winn, 
97  N.  C.  246. 

Judgment  for  defendant  affirmed. 


INDIANA  SUPREME  COURT. 


Margaret  RAMSEY,  Appt. 

John  L.  RAMSEY. 

( Ind. ) 

1.  The  liffht  to  the  custody  and  ■ervice 
of  a  childf  and  the  obligation  to  support  and 


NoTB.— Oustody  and  suppcrt  of  cMUd  ii\  case  of  di- 
vorce. 

The  court  of  ohanoery  may  transfer  the  custody 
4a  children  from  the  father  'to  the  mother  after  a 
decree  of  divorce  between  them.  Cowls  v.  Oowls, 
« 111.  486. 

It  has  plenary  jurisdiction  over  the  persons  and 
estates  of  infants.  Grattan  v.  Grattan,  18  III.  171; 
Ljmch  V.  Botan,  89  111.  19;  Hartmann  v.  Hartmann, 
«9  HI.  104. 

The  superior  rlffht  of  the  father  to  the  custody  of 
«  L.  R.  A. 

See  also  47  L.  H.  A.  301. 


educate  it,  are  reciprocal  rights  and  obliffattons, 
unlen  otherwise  fixed  by  Judicial  decree. 

8.  A  divorced  wifb  who  ▼olnntarlly  re- 
tains the  custody  of  a  child  bom  after  the 
divorce  was  granted,  and  maintains  and  supports 
the  child  without  any  request  from  the  father,  or 
any  refusai  on  his  part  to  support  it,  or  anythlng- 
tending  to  show  his  purpose  to  abandon  it,  can- 


his  child  may  be  forfeited  by  abuse,  or  cruelty  or 
misconduct,  or  lost  by  reason  of  his  bad  character 
and  conduct  In  which  case  a  court  of  competent 
Jurisdiction  .may  interfere,  and^if  the  welfare  of  bis 
children  requires  it,  the  custody  and  control  of 
them  may  be  given  to  the  mother  or  some  other 
person.  People  v.  Meroeln,  8  Hill,  899, 88  Am.  Dec 
644;  Bentiy  v.  Terry,  60  Ga.  665,  W  Am.  Rep.  899; 
McKim  V.  McKim.  12  R.  I.  462, 34  Am.  Rep.  694;  B€ 
Sort,  25  Kan.  808, 97  Am.  Rep.  255;  Helneman^s  App. 
96  Fa.  112,  42  Am.  Rep.  582;  Field,  Law  of  Infants,  64. 
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not  nudntain  an  aotion  agaiuRt  him  to  recx>vor 
oompenaatiOD  for  Buoh  support. 
3.  An  >4)udlcatton  ■ettUngr  the  righim 
of  parties  ae  they  ezUit  at  the  time  of  di- 
▼oroc,  and  giving  alimony  to  tbe  wife,  does  not 
affect  their  ricrhts  so  far  as  concerns  the  custody 
or  support  of  a  child  then  unborn. 

(December  10. 1889.) 

APFEAJj  by  plaintiff  from  a  jadgment  of 
the  Circuit  Court  for  Posey  County  in  fa- 
▼or  of  defendant  in  an  action  to  recover  com- 
pensation for  support  rendered  to  his  minor 
child.    Affirmed.     . 

The  case  sufficiently  appears  in  the  opinion. 
Mr,  Ernest  Dale  Owen,  for  appellant. 
Messn.  E.  M.  Spencer,  Alvin  P.  Hovey 
and  G.  V.  Mensirs  for  appellee. 

Mitchell,  Ch.  J,,  delivered  the  opinion  of 
the  court: 

The  judgment  from  which  this  appneal  is 
proeecuted  was  entered  against  the  plaintiff  be- 
low upon  substantially  tbe  following  facts, 
which  a[)pear  in  the  pleadings:  Margaret  Ram- 
Bey,  having  been  theretofore  lawfully  Joined 
in  marriage  with  John  L.  Ramsey,  obtamed  a 
•divorce  from  him  at  the  March  Term  of  the 
Posey  Circuit  Court,  in  1878.  She  was  preg- 
nant at  the  time  with  a  child,  begotten  by  her 
husband  in  wedlock,  wliich  was  bom  shortlv 
After  tbe  decree  dissolving  her  marriage  with 
the  defendant  was  pronounced.  As  a  part  of 
the  decree  the  wife  was  awarded  $800  as  ali- 
mony, but,  notwithstanding  the  fact  of  her 
pregnancy  was  averred  in  the  complaint  for 
divorce,  there  was  no  order  concerning  tbe 
future  custody  or  support  of  the  expectant 
child.  Living  apart  from  her  former  husband, 
and  possessed  of  no  means  of  support  except 
her  earnings,  the  divorced  wife  assumed  tbe 
4;ustody  of,  and  furnished  the  necessary  sup- 
port for,  the  child,  without  any  request  or 
promise  from  the  father,  who  was  possessed  of 
sufficient  means  for  its  support  and  education. 
Having  thus  supported  tbe  child  until  it  was 
nine  years  old,  she  instituted  this  suit  against 
the  father  to  recover  for  the  maintenance  and 
support  of  his  child. 

The  question  is  whether,  upon  the  facts 
stated,  a  recovery  should  have  been  allowed. 
The  argument  in  favor  of  a  reversal  is  predi- 
cated upon  the  proposition  *'  that  a  father  is 
bound  for  the  necessaries  furnished  bis  minor 
child,  and  is  bound  to  whomsoever  shall  keep 
and  maintain  his  child  during  the  first  years  of 
life,  when  it  is  helpless  to  provide  for  itself." 
As  suf>taining  this  proposition  the  following 
decisions  are  relied  on:  Hacuie  v.  Roehrscheid, 
«  Ind.  tJ6;  WaUace  v.  EIHb,  42Ind.  683;  KinMy 
*?.  8tate,  98  Ind.  851. 

Two  of  the  cases  cited  hold,  in  effect,  that  a 


father  who  is  guardian  of  hia  minor  child  will 
not  be  allowed  to  assert  a  claim  against  the  es- 
tate of  his  ward  for  its  support,  unless  it  is  af- 
firmatively shown  that  he  was  unable  to  fur- 
nish suitable  support  and  education  out  of  his 
own  private  means.  As  a  reason  for  the  ruling 
in  those  cases,  it  is  said  that,  by  the  common 
law,  it  is  made  the  duty  of  parents  to  support 
their  minor  children,  at  least  while  they  are  in- 
capable of  supporting  themselves.  The  cor- 
rectness of  the  ruling  m  the  cases  cited  cannot 
be  doubted.  In  the  other  case  nothing  more 
is  decided  than  that  a  father  who  is  ready,  able 
and  willing  to  support  his  minor  children  at 
home  cannot  be  held  liable  to  another  who, 
without  his  assent,  supports  them  abroad. 
This  decision  affords  scant  support  to  the  ap- 
pellant's position.  While  it  is  true  beyond  any 
question  that  the  common  law  enjoins  upon 
parents  the  dutjr  of  protecting,  educating  and 
maintaining  their  children,  it  is  also  true  that, 
in  the  absence  of  statutes,  the  common  law 
never  afforded  any  means  of  enforcing  this 
obligation. 

In  the  language  of  Lord  Eldon,  in  WeUesley 
V.  Ihtke  of  Beaufort,  2  Russ.  3-28:  "The 
courts  of  law  can  enforce  the  rights  of  the 
father,  but  they  are  not  equal  to  the  office  of 
enforcing  the  duties  of  the  father."  The  duty 
of  the  father  to  protect,  educate  and  support 
his  tender  infant  child,  for  whose  being  he  is 
responsible,  is  not  only  a  plain  precept  of  uni- 
versal law  and  natural  justice,  but  is  enjoined 
by  the  positive  teachings  of  the  Christian  re- 
ligion. 

However  clear  and  imperative  the  duty,  or 
sacred  the  obligation,  of  parental  support,  it  is 
open  to  serious  consideration  whether  it  does 
not  fall  within  that  class  of  imperfect  obliga- 
tions or  moral  duties,  the  enforcement  of 
which,  according  to  the  common  law,  it  was 
deemed  wise  to  leave  to  the  impulses  of  natural 
affection,  rather  than  that  it  should  be  com- 
mitted to  unrestrained  regulation  in  the  courts. 
The  delicate  parental  duty  which  requires  of 
a  child  submission  to  reasonable  restraint,  and 
demands  habits  of  propriety,  obedience  and 
conformity  to  domestic  discipline,  may  induce 
a  minor  to  abandon  his  father's  home,  rather 
than  submit  to  what  may  seem  to  the  parents 
proper  discipline  and  necessary  restraints  of 
the  household.  It  would  be  intolerable  if  any- 
one who- should  cliooscto  furnish  a  minor  nec- 
essaries, under  all  circumstances,  could  com- 
pel the  father  to  answer  to  a  court  or  jury  con- 
cerning the  propriety  of  tbe  family  discipline. 
If  this  were  allowed,  a  child  impatient  of  pa- 
rental authority  nn^bt  be  incited  to  set  at 
naught  all  reasonable  domestic  control  by 
holding  over  bis  father's  head  the  alternative 
of  allowing  him  his  way  at  home,  or  of  pay- 
ing for  his  support  abroad.    Accordingly,  It 


In  case  ef  a  divoroe  grranted  In  favor  of  a  wife, 
the  court  may  award  the  children  of  tender  years 
to  tbe  mother.  Goodrich  v.  Goodrich,  44  Ala.  670; 
McBride  v.  McBride,  1  Bush,  16;  Gardenhire  v. 
Hinds,  1  Head,  402. 

His  jwramoimt  right  to  their  custody  is  not  rec- 
ognized in  case  of  a  divorce  obtained  by  hie  wife 
lor  his  misconduct.    Hewitt  v.  Long,  76  111.  409. 

Id  such  case  it  has  been  held  that  he  is  liable  only 
for  their  bare  support  and  maintenance.  Stanton 
«  L.  R.  A. 


V.  WlUson,  3  Day,  87;  Cowls  v.  Gowla,  8  HI.  435; 
Plaster  v.  Plaster,  47  III.  290;  Bazeley  v.  Porder,  L. 
R.  8  Q.  B.  559;  McCarthy  v.  Hluman,  35  Conn.  638. 

But  a  stranger  who  voluntarily  furnishes  an  in- 
fant with  necessaries  cannot,  as  a  general  rule,  en- 
force payment  therefor  against  the  father,  who  did 
not  give  any  authority,  express  or  implied,  there- 
for. Raymond  v.  Loyl,  10  Barb.  4^  Hunt  y, 
Thompson,  4  HI.  180;  Gk>rdon  v.  Potter,  U  Vt.  8601 


has  been  said  do  one  shall  take  it  "  upon  him 
to  dictate  to  a  parent  what  clothing  the  child 
■hall  wear,  at  what  time  it  shall  be  purchased, 
or  of  whom.  All  that  most  be  left  to  the  dis- 
cretion of  the  father  or  mother."  Bainbridge  v. 
Pickering,  2  W.  BL  1325.  It  is  therefore  the 
settled  rule  of  law  in  England,  as  well  as  in 
this  country,  that,  however  derelict  a  father 
may  have  l>een  in  the  discharge  of  bis  parental 
duty,  he  is  mider  no  legal  obligition,  in  the 
absence  of  statutory  enactment,  lo  remunerate 
one  who  may  have  furnished  necessaries  or 
afforded  relief  to  his  minor  child,  unless  either 
an  express  promise  to  pav,  or  circumstances 
from  which  such  a  promise  may  be  implied, 
can  be  shown.  QatU  v.  Clark,  78  Dl.  229; 
McMillen  v.  Lee,  Id.  443;  Freeman  v.  Bolnn- 
son,  38  N.  J.  L.  888;  Hunt  v.  Thompson,  3 
Scam.  180;  Qordon  v.  Potter,  17  Vt.  348; 
Vamey  v.  Young,  11  Vt.  258;  French  v.  Ben- 
ton, 44  N.  H.  80;  T&wngend  v.  Bumham,  33 
K.  H.  277;  Bapmond  v.  Lopl,  10  Barb.  483; 
&ae&bum  v.  Mackey,  1  Car.  &  P.  1.  See 
8chouler,  Dom.  Rel.  §  241.  and  notee;  Tyler, 
Inf.  §§  190. 191. 

Thus,  in  KeUey  v.  DavU,  49  N.  H.  187, 
where  a  father  had  been  guilty  of  a  palpable 
omission  of  dutj  in  turning  his  son  adrift  up- 
on the  world,  with  little  education  or  ability  to 
take  care  of  himself,  it  was  held,  in  an  elabo- 
rate opinion,  in  which  the  authorities  were 
fully  reviewed,  that  the  father  was  not  liable 
to  one  who  had  furnished  him  with  necessaries, 
in  the  absence  of  a  contract,  express  or  im- 
plied. In  that  case  the  court  declared  the  con- 
clusion "  that  a  parent  cannot  be  charged  for 
necessaries  furnished  by  a  stranir'r  for  his 
minor  child,  except  upon  a  promise  lo  pay  for 
them,  and  tbat  such  promise  is  not  to  be  im- 
plied from  mere  moral  obligation.  .  .  .  But 
the  omission  of  duty  from  which  a  Jury  may 
find  a  promise  by  implication  of  law  must  be 
a  legal  duty,  capable  of  enforcement  by  process 
of  law."  The  li..  her  conclusion  was  declared 
that  it  would  be  a  question  for  the  jury  in  each 
case,  taking  into  consideration  all  the  circum- 
stances conliected  with  the  parent's  neglect,  as 
indicating  his  intention,  views  and  purposes 
with  regard  to  the  wants  of  the  child,  whether 
or  not  the  facts  were  sufficient  to  warrant  the 
finding  of  a  promise,  express  or  implied. 

Quoting  from  Chitty,  this  court  said,  in  Hoi- 
lingswoTtk  v.  8u>edenborg,4!d  Ind.378:  * 'Though, 
independently  of  an  express  contract,  or  one 
implied  from  particular  facts,  a  father  cannot 
be  sued  for  the  price  of  necessaries  provided 
for  his  infant  son,  ^et  very  slight  circumstances 
will  suffice  to  justify  a  jury  in  finding  a  con- 
tract on  his  part." 

So,  in  ShatonY.  Springett,  20  Eng.  L.  &Eq. 
281,  it  was  held  that  a  father  is  not  liable  on  a 
contract  made  by  his  minor  child,  even  for  nec- 
essaries furnished,  unless  an  actual  authority 
be  proved,  or  the  circumstances  be  sufficient  to 
imply  one. 

In  Mortimer  v.  Wright,  6  Mees.  &  W.  482, 
Lord  Abinger,  (7.  B.,  declared  that  "in  point  of 
law,  a  father  who  gives  no  authority,  and  en- 
ters into  no  contract,  is  no  more  liable  for  goods 
supplied  to  his  son  than  a  brother  or  an  uncle 
or  a  mere  stranger  would  be;"  and  he  said  fur- 
ther that  *'  the  mere  moral  obligation  on  the 
6  L.  R.  A. 


father  to  maintain  his  child  affords  no  iiifcreoce 
of  a  legal  promise  to  pav his  debts." 

On  the  other  hand,  (t  has  sometimes  been 
said,  where  a  parent  fails  to  discharge  the  nat- 
ural obligation  resting  upon  him,  by  neglect- 
ing to  provide  necessaries  for  his  infant  chil- 
dren, that  any  other  person  who  supplies  them 
will  be  deemed  to  have  conferred  a  benefit  up- 
on the  delinquent  parent,  for  which  the  law 
raises  an  implied  promise  on  his  part  to  make 
compensation.  Van  Valkenburgh  v.  Watson, 
13  Johns.  480;  Beynolde  v.  Sweeteer,  15  Gray,  78. 

While  we  should  hesitate  to  declare  that  a 
father  is  not  in  an^  sense  under  a  legal,  as  well 
as  a  moral,  obligation  to  nurture  and  maintain 
his  minor  child  during  the  tender  years  of  in- 
fancy and  helplessness,  we  do  give  full  recog- 
nition to  the  rule,  which  lies  at  the  foundation 
of  all  the  cases,  that  the  right  of  a  third  person 
to  recover,  who  has  discharged  the  obligation 
of  the  father,  and  supplied  his  offspring  with 
necessaries  which  he  neglected  to  furnish,  rnust^ 
in  everj  instance,  be  predicated  upon  a  contract, 
express  or  implied.  White  v.  Mann,  8  West. 
Rep.  558.  110  Ind.  74;  Horn  v.  Bherhart,  17 
Ind.  118;  Wiggins  y,  Keizer,  6  Ind.  252;  Schou- 
ler.  Dom.  Rel.  §  241. 

It  would  be  futile  as  weU  as  hurtful  to  at- 
tempt,  by  any  general  statement,  to  lay  down 
a  rule,  or  otherwise  describe  the  circumstances 
under  which  the  law  would  imply  a  promise 
on  the  part  of  a  father  to  pay  for  necessaries 
supplied  by  another  to  his  minor  child.  Surely 
it  would  be  safe,  on  the  other  hand,  to  say.  if 
a  father  should  purposely  abandon  his  child, 
or  cast  it  out  helpless  upon  the  world,  under 
such  circumstances  that  but  for  the  interven- 
tion of  another  the  life  or  health  of  the  infant 
would  be  imperiled,  the  parent  would  not  be 
heard  to  say  that  he  did  no:  come  under  an  im- 
plied obligation  to  pay  for  doing  that  wnich  it 
was  hig  duty  to  do.  On  the  other  hand,  if  a 
minor  child,  who  had  reached  years  of  discre- 
tion, should  abandon  the  parental  roof,  even 
though  it  were  with  the  consent  of  his  parents, 
in  order  to  escape  domestic  discipline  or  paren- 
tal restraint,  it  could  not  reasonably  be  inferred 
that  he  carried  with  him,  by  legal  implication, 
the  right  to  pledge  his  father's  credit  for  sup- 
port. Weeks  Y.  Merroio,  40  Me.  151;  Angel  v. 
McLellan,  16  Mass.  27. 

Slight  evidence  may  sometimes  warrant  the 
inference  tbat  a  contract  for  the  infant's  neces- 
saries is  sanctioned  by  the  father,  and  the  evi- 
dence of  a  contract  may  grow  out  of  an  infinite 
variety  of  circumstances.  A  relation  which 
the  law  recognizes  as  contractual  may  arise  be- 
tween parties  in  three  ways:  (1)  The  terms  of 
the  agreement  may  have  been  uttered,  avowed 
or  expressed  at  the  time  it  was  made,  in  which 
an  express  contract  results;  (2)  Circumstances 
may  have  arisen,  or  acts  may  have  been  done, 
which,  according  to  the  dictates  of  reason  and 
justice,  and  the  ordinary  course  of  dealing,  or 
the  common  understanding  of  men,  show  a 
mutual  iptention  to  contract,  in  which  case  an 
implied  contract  arises.  Vay  v.  Caton,  111> 
Mass.  513;  Addison,  Cont.  23;  3  Am.  &  Eng. 
Cyclop.  Law,  861;  (3)  There  may  have  been 
no  intention  to  contract  at  all,  and  yet  one  may 
have  come  under  a  legal  duty  to  another  of 
such  a  charactte  that  the  law  precludes  him 
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from  asserting  that  he  did  not  agree  to  por- 
lorm  it;  and  thus,  by  fiction  of  law,  a  contract 
results  by  constructiOD  or  implication.  Bert- 
mog  y.  Heritog,  29  Pa.  465. 

Implied  or  constructive  contracts  of  this  lat- 
ter chiss  are  similar  to  the  constructive  trusts 
of  courts  of  equity.  They  arise  out  of  a  state 
of  facts  from  which  the  law  alone,  contrary  to 
the  intention  of  the  parties,  produces  the  obli- 
gation by  compulsion  or  "by  force  of  natural 
equity."  Petyple  y.  Bpeir,  77  N.  Y.  144-151; 
WHght  V.  Moody,  116  Ind.  175. 

It  is,  of  course,  plain  enough  that  there  was 
no  express  contract  in  the  present  case  to  pay 
for  the  support  of  the  child.  It  seems  equally 
plain,  from  all  the  circumstances,  that  there 
was  no  mutual  intention  on  the  part  of  the  fa- 
ther and  mother  that  the  latter  should  be  com- 
pensated for  the  support  of  the  child.  When 
the  marital  relation  was  dissolved  the  mother, 
by  the  decree  of  nature,  was  the  necessary  cus- 
todian of  the  child,  and  it  was  then  certain  that 
she  must  remain  its  custodian  until  it  should 
arrive  at  an  age  when  maternal  care  was  no 
longer  indispensable.  Paosibly,  if  she  had  of- 
fered then,  or  at  any  subsequent  time,  to  sur- 
render the  child  to  the  custody  of  the  father, 
and  he  had  refused  to  accept  it,  the  law  might 
have  implied  a  promise  to  pay  for  its  future 
support.  The  mother  chose,  however,  to  in- 
dulge the  better  instincts  of  her  nature,  and 
keep  her  child.  While  she  retains  the  custody 
and  society  of  the  child,  unless  she  does  so  in 
consequence  of  the  refusal  of  the  father,  the 
law  will  not  imply  a  mutual  intention  to  make 
or  receive  compensation  for  its  support.  The 
light  to  the  custody  and  services  of  the  child, 
and  the  obligation  to  support  and  educate,  are 
reciprocal  rights  and  obligations,  unless  other- 
wise fixed  by  Judicial  decree.  Hu$band  v. 
Hntband,  67  Ind.  683;  Johrnon  v.  Onsted,  74 

Mich. ,  42  N.  W.  Rep.  62:  Schouler.  Dom. 

Rel.  a  287;  2  Bishop,  Mar.  and  Div.  ^  557. 

It  does  not  appear  that  the  husband  was  ab- 
sent from  the  State  or  neighborhood  in  which 
the  mother  and  child  lived,  or  that  he  refused, 
or  would  have  been  permitted  voluntarily,  to 
take  the  custody  and  support  of  the  child.  All 
that  appears  is  that  the  mother  voluntarily  re- 
tained the  custody,  and  maintained  and  sup- 
ported it  without  let  or  hindrance,  and  without 
any  request  from  the  father.  Where  a  parent 
inpports  a  child  or  a  child  a  parent,  the  law 
refers  the  motive  which  induced  the  support  to 
the  relationship  and  affection  consequent  there- 
on, and  will  not  imply  a  promise  to  pay.  or 
infer  a  mutual  intention  to  make  or  receive 
compensation.  Wrig?U  y.  AfcLantian,  92  Ind. 
103;  IMvis  v.  Davit,  85  Ind.  157;  Fttler  v.  Fit- 
ier,  83  Pa.  50;  Froa/  App,  105  Pa.  268. 

Services  which  are  intended  to  be  gratuitous 
at  the  time  they  are  rendered  cannot  afterwards 
be  used  as  the  oasis  of  an  implied  promise  to 
pay  for  them.  Potter  v.  Carpenter/7Q  N.  Y. 
157;  St.  Joseph's  Orphan  Society  y.  Wolpert,  80 
Ky.  86. 

Ordinarily,  where  a  wife  with  an  infant  child 
Is  driven  from  the  husband's  house  by  his  cru- 
elty or  misconduct,  she  may  pledge  his  credit 
for  the  child's  necessaries,  as  well  &s  her  own, 
while  he  permits  it  to  remain  with  her,  but  she 
can  exercise  no  such  agency  after  she  is  di- 
vorced Schouler,  Dom.  Rel.  824. 
6  L.  R.  A. 


After  a  decree  of  divorce,  either  with  or  with- 
out an  order  for  the  custody  of  the  children, 
there  is  no  implied  obligation  on  the  part  of  the 
father  to  pay  for  support  voluntarily  furnished 
by  the  mother  to  the  children,  while  she  asserts 
and  maintains  the  right  to  their  custody  and 
society,  unless  the  fatner  has  in  some  way  man- 
ifested his  purpose  to  abandon  them,  or  has 
refused  to  take  them  into  his  custody  and  ren- 
der them  proper  support.  EaruuxJc  v.  Mer- 
rick, 10  Cush  41. 

After  a  wife  is  divorced  she  occupies  the 
same  relation  to  her  husband  In  respect  to  her 
common-law  right  to  recover  for  necessaries 
furnished  his  children  as  any  other  stranger. 
Her  right  to  recover  must  rest  upon  a  contract, 
express  or  implied.  The  facts  m  the  present 
case  fall  far  short  of  showing  an  implied  con- 
tract; nor  do  the  facta  make  the  present  a  case  in 
which  a  contract  by  construction  or  compul- 
sion of  law  arises.  The  child  having  necessa- 
rily come  into  the  custod^r  of  the  mother  after 
the  dissolution  of  the  marital  relation,  it  cannot 
be  charged  against  the  father  as  a  wrong  that 
he  did  not  assei-t  the  right  to  separate  it  from 
its  mother,  as  possibly  he  might  have  done. 
That  he  allowed  it  to  remain  with  her  cannot 
be  regarded  as  an  abandonment  of  the  child. 
As  was  pertinently  said  in  Fitter  v.  Fit  er,  su- 
pra: *' When  a  man  abandons  his  child,  and 
casts  it  upon  the  public,  he  becomes  liable  for 
its  support  But  it  is  entirely  impossible  to 
treat  a  child  as  thus  cast  upon  the  public  when 
the  fact  simply  is  that  the  mother  has  deserted 
the  father,  and  carried  away  the  child,  and  con- 
tinues to  support  it.  This  is  merely  leaving  it 
with  her  until  she  chooses  to  restore  It,  and 
while  she  keeps  it  on  such  ground  she  has  no 
claim  for  compensation." 

It  is  true  in  the  case  cited  the  wife  was  in  the 
wrong,  she  having,  while  pregnant  with  an 
unborn  child,  deserted  her  hasband,  who  af- 
terwards obtained  a  divorce.  But  the  right  of 
the  wife  to  recover  was  denied  upon  the  ground 
that  the  husband  had  been  guilty  of  no  wrong 
to  the  child  in  leaving  it  with  the  mother  in 
deference  to  her  feelings,  and  that  hence  no 
contract  could  be  inferred.  Accordinirly  we 
rest  our  concliu'ion  here  upon  the  fact  that  the 
child,  so  far  as  appears,  was  allowed  to  remain 
with  its  mother  out  of  regard  \c  her  feelings, 
and  not  in  pursuance  of  any  purpose  to  neglect 
or  abandon  it. 

The  case  of  OilUy  v.  Oilley,  4  New  Eng. 
Rep.  404,  79  Me.  292,  has  fallen  under  our  ob- 
servation. In  that  case  a  father  had  deserted 
bis  wife  and  children  and  left  the  State,  and  it 
was  held  in  a  contest  between  the  wife  and  the 
creditors  of  the  husband,  after  a  decree  of  di- 
vorce for  desertion  and  want  of  support,  no 
decree  for  custody  or  alimony  having  been 
made,  that  the  mother  might  maintain  an  ao- 
tion  against  the  father  for  the  necessarj'  support 
of  their  minor  children.  But  the  decision  in  that 
case  went  upon  the  distinct  theory  that  the  father 
had  deserted  and  discarded  his  minor  children, 
and  in  that  view  it  is  in  consonance  with  our 
conclusion  here.  As  we  have  seen,  nothing  of 
that  kind  appears  in  the  present  case,  and  it 
follows  from  what  has  preceded  that  the  plain- 
tiff had  no  common -law  right  to  recover  upon 
the  facts  stated.  Our  conclusion  is  not  at  aU 
affected  by  the  contention  that  the  right  to  ra- 


rover  for  ibe  8upiK)rt  of  the  child  was  adjudi- 
c^ated  in  the  proceediDg  for  diyoroe.  That  ad- 
judicatioa  settled  the  rights  of  the  parties  as 
they  existed  at  the  time,  but  it  did  DOt  affect 
their  rights  so  far  as  the  father's  custody  or  sup- 
port of  the  unborn  child  was  concerned.  What- 
ever relief  the  motber  may  be  entitled  to,  if 
any,  growing  out  of  the  chsnged  circumstances 
since  the  rendition  of  the  decree,  must  be  sought 
by  an  application  to  the  court  for  a  modifica- 
tion of  the  decree  in  reference  to  the  support 
and  custody  of  the  child.  Dttbois  v.  Johtuon, 
96  Ind.  6,  6  Am.  &  Eng.  Cyclop.  Law,  887. 
There  was  no  error. 
Th4  judgment  U  affirmed,  tnth  caeU. 


Simon  NADDTG,  Appt, 

John  A.  McaREGOR 
(....Ind...-.) 

An  agreement  **to  stand  erood  for,  or. 

In  other  words,  .  .  .  griiarant«*»  to  pay  for,"  any 
tiziiber  of  a  certain  olass  that  shall  be  furnished 
to  a  third  person,  with  whom  the  promisor  states 
that  he  has  a  contract  for  articles  to  be  manufac- 
tured therefrom,  is  an  orierinal  undertaking,  and 
no  notice  to  him  of  acceptance,  or  of  failure  to 
pay,  is  necessary. 

(January  liK,  1800.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Bartholomew  County 
in  favor  of  defendant  in  an  action  upon  an  al- 
leged guaranty.    Reversed. 

The  facts  are  fully  stated  in  the  opinion. 

JHesgrs,  Marshall  Hacker  and  William 
T.  Strickland,  for  appellant: 

There  is  nothing  of  an  indirect  collateral 
|:uaranty  about  the  undertakinir  in  question;  it 
is  not  an  engagement  to  guarantee  the  perform- 
ance of  a  contract  by  a  third  person,  but  it  is 
a  direct  engagement  on  the  part  of  the  appellee 
to  pay  or  perform  absolutely  and  at  all  events; 
in  other  words,  it  is  an  onginal,  absolute  en- 
gagement. 

Frash  ▼.  Polk,  67  Ind.  55;  Burnham  v.  Qal- 
lentine,  11  Ind.  295;  Etrby  v.  Studebaker,  15 
Ind.  45;  Kline  ▼.  Raymond,  70  Ind.  271;  Wat- 
son V.  Beabout,  18  Ind.  281;  WardY,  Wilson, 
100  Ind.  52;  Fvrat  &  B.  Mfo.  Co,  v.  Black,  10 
Wast.  Rep.  243,  111  Ind.  308;  AUenY.  Hubert, 
49  Pa.  259. 

Where  the  guaranty  is  made  only  as  an  offer 
or  a  proposition,  there  must  be  notice  of  ac- 
ceptance of  it,  but  where  the,  undertaking, is 
absolute,  notice  is  unnecessary. 

KliTie  V.  Raymond,  eupra;  2  Storv,  Cont. 
§  1183. 

Where  one  writes,  "I  hereby  guarantee 
you,"  etc.,  and  delivers  the  paper,  that  is  not 
an  offer  or  proposition  to  guarantee,  but  is  an 
absolute  and  complete  guaranty,  and  binds  the 
party  making  it,  without  further  action  on  the 
part  of  him  who  receives  it. 

Kline  v.  Raymond,  supra;  1  Pai-sons,  Cont. 


Note.— Guaranty;  rule  of  construction.   King*  v. 
Bates  (Mass.)  4  L.  R.  ^,268,  note:  National  Ezch. 
Blink  V.  Gay  (Conn.)  4  L.  R.  A.  348.  noU. 
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p.  479;  Taylor  v.  Taylor.  64  Ind.  856;  Fhish  ▼. 
FMc,  supra;  Milroy  y,  Quinn,  69  Ind.  406. 

If  the  promisor  is  himself  interested  in  the 
subject  matter  of  the  promise  or  the  transac- 
tion to  which  it  relates,  he  will  stand  in  the  po- 
sition of  a  principal  contracting  party. 

8  Addison,  Cont.  §  1111;  Batds  v.  Wells,  104 
U.  8.  159  (26  L.  ed.  686). 

Messrs,  Cooper  A  Cooper  for  appellee. 

Coffey*  J.,  delivered  the  opinion  of  the 
court: 

On  the  80th  day  of  July,  1885,  the  appellee 
executed  the  following  instrument  of  writings 
viz.: 
Office  of  J.  A.  McGregor,  manufacturer  and 

dealer  in  oil  barrel  staves. 

Columbus,  Ind.,  July  80th,  1885. 
Mr.  Nading,  Esq.,  Hope,  Indiana:— 

Dear  Sir:  I   have  made   a   contract   with 
Stephen  A.  Douglass  for  a  lot  of  staves  to  be 
delivered  at  Hope,  Ind.    Any  white  or  burr-     r 
oak  timber  you  may  sell  him  I  will  stand  good 
for,  or,  in  other  words,  will  guarantee  the  pay     . 
for  it.    Yours  truly,  J.  A.  McGregor.         , 

The  appellant  filed  a  complaint  in  the  Bai^  f 
tholomew  Circuit  Court,  consisting  of  two 
paragraphs,  each  of  which  is  based  upon  the 
above  instrument  of  writing.  The  first  para- 
graph alleges  the  execution  of  said  writing  by 
the  appellee  upon  the  consideration  that  the 
appellant  would  sell  certain  white-oak  and  burr- 
oak  timber  to  Stephen  A.  Douglass;  that  the 
appellant  accepted  the  promise  therein  con- 
tained, and  on  the  faith  thereof  sold  to  the  said 
Douglass  certain  white-oak  and  burr-oak  tim- 
ber at  prices  agreed  upon  between  him  and  the 
said  Douglass,  amounting  to  $500,  a  bill  of  par- 
ticulars of  which  is  filed  with  the  complaint; 
that,  although  often  requested  so  to  do,  the  ap- 
pellee fails  and  refuses  to  pay  for  the  same,  and 
that  the  snid  sum  is  due  and  unpaid.  The  sec- 
ond paracraph  alleges  that,  in  consideration 
that  appellant  would  sell  and  deliver  to  Siepbea 
A.  Douglass  certain  whiteoak  and  burr-oak 
timber,  the  appellee  guaranteed  and  promised 
the  appellant,  by  the  writing  above  set  out,  that 
be  would  be  answerable  for,  and  stand  good 
for,  the  payment  for  said  timber  at  the  prices 
agreed  upon  between  the  appellant  and  the 
said  Douglass;  tbat  he  sold  timber  to  said  Doug- 
lass at  an  agreed  price  of  |500  on  the  faith  of 
said  guaranty;  that  the  said  Douglass  has  not 
paid  for  the  same,  although  often  requested  so 
to  do,  nor  bas  the  appellee  paid  for  the  same, 
though  often  demanded  and  requested  so  to 
do,  and  that  the  said  sum  is  due  and  unpaid. 

To  tbis  complaint  the  appellee  filed  an  an- 
swer, consisting  of  one  paragraph,  in  whicb, 
after  admitting  the  above  writing,  he  avers 
that,  immediately  after  the  delivery  of  the  same 
to  tbe  appellant,  without  any  notice  to  the  ap- 
pellee of  its  acceptance,  the  appellant  sold  and 
delivered  to  tbe  said  Stephen  A.  Douglass  tbe 
staves  and  timber  mentioned  in  the  complaint* 
under  and  in  pursuance  of  a  contract  made  be- 
tween said  appellant  and  the  said  Douglass, 
which  said  contract  is  in  the  words  and  figures 
following,  to  wit: 

Hope,  Indiana,  August  8,  1885; 

This  is  to  certify  that  I,  this  third  day  of 
August,  1885,  have  sold  to  Stephen  A.  Doug* 


1890. 


liADiNG  T.  McGregor. 


lass  white  oak  and  burr-oak  timber  enough  for 
one  hundred  thousand  (100,000)  first-class  oil- 
barrel  staves,  for  which  the  said  Stephen  A. 
Douglass  agrees  to  pay  $10.00  per  thousand  in 
the  tree,  and  the  said  staves  to  be  paid  for  when 
gotten  out  and  delivered  at  Hope,  Indiana,  and 
payday  shall  be  on  Saturday.  I  shall  have 
my  choice  of  taking  stave  count  for  log  meas- 
ure for  logs  in  Hitchcock's  mill-yard. 

Simon  Nading. 

That  he  never  received  any  answer  from 
Bald  written  proposition  of  guaranty  mentioned 
in  appellant's  complaint,  and  did  not  know  that 
the  appellant  had  accepted  the  same,  or  was 
relying  thereon,  until  the  30th  day  of  Decem- 
ber, 1885,  when  appellant  sent  appellee  a  state- 
ment of  the  account  between  appellant  and 
the  said  Douglass,  and  demanded  payment  of 
the  same;  that  at  the  time  of  said  notice  and 
demand  said  Douglass  had  sold  all  of  said  staves 
and  timber,  and  had  received  the  pay  there- 
for, and  was  wholly  insolvent  and  financially 
worthless,  and  soon  thereafter  removed  from 
Bartholomew  County,  and  his  place  of  resi- 
dence is  now  unknown;  that  if  appellant  had 
notified  appellee  of  his  acceptance  of  said  guar- 
anty within  a  reasonable  time,  appellee  could 
have  secured  himself;  that  he  did  not  know, 
and  had  no  notice  whatever,  of  appellant's  in- 
tention to  hold  him  upon  said  proposition  of 
guaranty  until  the  aforementioned  time;  that 
said  Douglass  was  and  still  is  indebted  to  the 
appellee,  and  he  has  no  means  of  securing  the 
same,  or  the  appellant's  claim.  The  court 
overruled  a  demurrer  to  this  answer,  to  which 
the  appellant  excepted. 

The  appellant  filed  a  reply  in  two  para- 
graphs. The  first  paragraph  consists  of  a  mere 
repetition  of  the  allegations  contained  in  the 
complaint.  It  is  alleged  in  the  second  para- 
graph that  on  the  30th  da^r  of  July,  1885,  the 
appellee  had  contracted  with  said  Douglass  for 
the  purchase  of  100,000  staves  to  be  delivered 
at  Hope,  Ind. ;  that  at  that  time  said  Douglass 
had  no  staves  with  which  to  fill  said  contract, 
and  was  wholly  dependent  upon  appellant  and 
others  to  sell  him  timber  with  which  to  fill  his 
contract  with  appellee;  that  said  Douglass  was 
wholly  insolvent,  as  was  well  known  to  both 
appellant  and  appellee;  that  on  account  of  such 
insolvency  appellant  refused  to  sell  him  timber; 
that  appellee  was  pecuniarily  interested  in  said 
contract  and  in  the  purchase  of  said  timber  by 
the  said  Douglass;  that  when  manufactured  in- 
to staves  the  same  was  to  be  delivered  to  the 
appellee,  under  his  said  contract  with  the  said 
Douglass;  that  appellee,  for  the  sole  purpose  of 
receiving  the  benefit  of  his  said  contract  with 
the  said  Dougjass,  and  for  the  purpose  of  pro- 
curing the  staves  contracted  to  be  sold  by  the 
said  Douglass  to  him,  as  aforesaid,  made  and 
delivered  to  the  appellant  the  writing  set  out 
and  filed  with  the  complaint;  that  relying  on 
the  promises  therein  contained,  he  delivered  to 
the  said  Douglass  a  large  amount  of  oak  tim- 
ber, to  wit,  enough  to  make  75,000  staves,  of 
the  value  of  $500,  all  of  which  was  received 
by  the  appellant;  that  said  Douglass  was  wholly 
insolvent,  and  failed  to  pay  for  the  same,  and 
that  appellee  fails  and  refuses  to  pay  for  the 
same.  The  court  sustained  a  demurrer  to  each 
paragraph  of  said  reply,  and  the  appellant  ez- 
6  L.  R.  A. 


cepted.    On  leave  ejYi 
thurd  paragraph  of  con 
substantially,  the   sax 
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tion  the  above  several  i 

It  is  earnestly  con  tend 
the  instrument  above 
1885,  is  not  a  strict  guar 
original  undertaking  o 
lee  to  pay  for  any  whi   i 
purchased  by  Douglass 
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than  a  mere  proposition  i 
ment  for  timber  purchi  \ 
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to  bind  the  appellee,  the 
notified  him  within  a  n  ! 
had  sold    Douglass  the 
(Douglass)  had  failed  tc  | 
that  the  appellee  might 
loss. 

It  is  often  a  question  *  I 
to  determine  whether  a  | 
of  writing  constitutes    i 
whether  it  constitutes  at 
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dertake  to  do  the  thing  i 
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ise,  so  that  when  an  inst 
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Fi^n,100Ind.52;Z<i/?.; 
Bank,  102  Ind.  832;  i?^^; 
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Thompson,  104  Pa.  330. 

The  undertaking  of  the 
is  not  a  strict  or  collaten 
direct,  absolute  and  origii 
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By  delivering  sucb  instrument  to  Douglass, 
ibe  appellee  made  bim  his  agent  to  deliver  it  to 
the  appellant.  In  sucb  cases  its  acceptance, 
and  performance  of  tbe  conditions  upon  wbicb 
it  rests,  are  all  that  is  necessary  to  make  the  con - 
iract  complete  and  enforceable.  Dams  v.  Wdls, 
104  U.  8.  159  [26  L.  ed.  686];  WiUsv.  Boss,  77 
Ind.  1;  Kline  v.  Baymond,  supra;  Choke  v. 
Ome,  37  111.  18^. 

Tbis  contract  not  being  a  collateral  guaran- 
ty, but  an  original  undertaking  in  tbe  nature 
of  a  surety,  in  which  appellee  bound  himself  to 
pay  for  the  timber,  be  was  not  entitled  to  no- 
tice, either  of  its  acceptance,  or  of  the  failure 
of  Douglass  to  pay.  If  be  bad  desired  such 
notice,  be  should  have  stipulated  for  it  in  his 
contract.     Smith  v.  Dann,  6  Hill,  548. 

It  follows  from  what  we  have  said  that.'tbe 
oourt  erred  in  overruling  the  demurrer  to  tbe 
answer  of  the  appellee. 

JtidgmerU  rewrsed,  with  instructions  to  the 
Circuit  Court  to  sustain  tbe  demurrer  to  tbe 
appellee's  answer,  and  for  further  proceedings 
not  inconsistent  with  tbis  opinion. 


Edward  S.  POPE,  AppU, 

«. 

John  H.  VAJEN. 


(- 


.Ind.. 


.) 


It  is  not  a  Talid  defense  to  a  suit  acraiDBt 
tbe  maker  of  a  DOte  given  to  secure  the  purchase 
price  of  land,  that  the  maker  has  sold  tbe  land  to 
a  third  party  who  has  assumed  payment  of  the 
note  as  part  of  the  purchase  price,  and  that  the 
payee  has  agreed  to  release  the  maker  and  look 
only  to  such  third  party  for  payment,  where  such 
aFreement  was  without  consideration  and  tbe 
maker  of  the  note  has  not,  by  acting  upon  faith 
of  the  promise,  changed  his  position  to  his  own 
tiurt. 

(EQioet,  Ch.  J.,  dissents.) 

(October  15, 1889.) 

APPEAL  by  plaintiff  from  a  judgment  of  tbe 
General  Term  of  the  Superior  Court  for 
Clarion  County,  affirming  a  judgment  of  the 
Special  Term  in  favor  of  defendants  in  an  ac- 
tion upon  certain  promissorj^  notes.    Reversed, 

Tbe  facts  are  fully  stated  in  tbe  opinion. 

Mr,  James  Buchanan,  for  appellant: 

Tbe  answer  shows  no  consideration  whatever 
to  support  Ibis  alleged  o»roi  promise  of  release, 
and  is  therefore  bad. 

Fitzgerald  v.  Smith,  1  Ind.  810;  Clark  v.  BH- 
lings,  59  Ind.  508;  Bristol  M.  Aiifg,  Co,  v.  Pro- 
basco,  64  Ind.  406. 

The  assumption  contracts  became  collaterals 
only  to  the  original,  and  Pope  had  the  right  to 


receive  payments  on  other  notes  from  the  as- 
sumers  without  in  any  way  affecting  bis  right 
to  sue  and  collect  any  unpaid  notes  or  balance 
from  tbe  maker  of  the  notes. 

Jossdyn  v.  Edwards,  57  Ind.  212;  Davis  ▼. 
Hardy,  76  Ind.  272;  McDiU  v.  Qunn,  43  Ind. 
315;  Briee  v.  BoUock,  47  Ind.  863;  CampbeU  v. 
Patterson,  58  Ind.  666;  Hoffman  v.  BisK  58  Ind. 
113;  Merrick  v.  Leslie,  63  Ind.  459;  Scarry  v. 
Eldridge,  63  Ind.  44;  Smith  v.  Ostermeyer,  68 
Ind.  432;  Bi^  v.  Hoffman,  69  Ind.  137;  Logan 
V.  Smith,  70  Ind.  597. 

Tbe  acceptance  of  tbe  contract  of  assumption 
does  not  of  itself  constitute  a  novation,  nor  dis- 
charge the  original  debtor  from  personal  lia 
biUty. 

Clark  V.  BiUings  and  Bristol  M,  <fi  Mfg.  Go, 
V.  Probaseo,  supra;  Jeffries  v.  Lamb,  73  Ind. 
202. 

Messrs,  Dnnean  A  Smith*  for  appellee: 

As  between  Yaien  and  the  several  assumers, 
be  was  surety  ana  they  were  principala  And 
tbe  moment  Pope  elected  to  aeal  with  said  as- 
sumers  with  relation  to  said  notes,  that  very 
moment  he  must  of  necessity  have  made  them 
principal  debtors  and  Vajen  surety. 

McDiU  V.  Gunn,  43  W.  315^  mU  v.  Minor, 
79  Ind.  48;  Carnahan  v.  Tousey,  93  Ind.  561; 
Figart  v.  Halderman,  75  Ind.  564;  Josselyn  v. 
Edwards,  57  Ind.  212. 

Such  agreement  of  assumption  is  not  a  prom- 
ise  to  pay  the  debt  of  another  within  the  Stat- 
ute of  Frauds. 

McDill  V.  Qunn,  supra;  Helms  v.  Kearns,  40 
Ind.  124;  Fisher  v.  Wilmoth,  68  Ind.  449. 

If  there  was  any  consideration  whatever  to 
support  the  agreement  to  release,  tbe  court  will 
not,  in  tbe  absence  of  fraud,  stop  to  consider 
thequestion  of  its  adequacy. 

Williamson  v.  Hitner,  79  Ind.  233;  Price  ▼. 
Jones,  3  West.  Rep.  859, 105  Ind.  543;  Keller  r. 
Orr,  4  West.  Rep.  707, 106  Ind.  406;  Vigo  Agrt- 
ealtural  Society  y,  Brumikld,  102  Ind.  146;  Wol- 
f&rd  V.  Bowers,  85  Ind.  294. 

It  is  a  sufficient  consideration  for  a  contract 
that  it  affords  tbe  promisor  a  possibility  of  ben- 
efit or  exposes  the  promisee  to  a  possible  detri- 
ment. 

Smith,  Cont.  p.  143;  Willatts  v.  Kennedy,  8 
Bing.  5;  Hind  v.  HoldsJiip,  2  Watts.  104;  Train 
V.  Gold,  5  Pick.  380;  Slurlyn  v.  Albany,  1  Cro. 
Eliz.67. 

It  is  sufficient  that  a  slight  benefit  be  con- 
ferred by  the  plaintiff  on  tbe  defendant,  or  a 
third  person;  or  even  if  tbe  pUintiff  sustain  the 
least  injury ,  inconvenience  or  detriment,  or  sub- 
ject bimself  to  any  obligation  without  benefit- 
mgthe  defendant,  or  any  other  person. 

Fall  Biver  Nai.  Bank  v.  Bufflnton,  97  Mass. 
498. 

The  asBumers  were  liable  to  pay  said  notes 


NoTE.—Ntfwaion. 

To  constitute  a  novation  of  parties,  there  must  be 
an  cxtin^ruishment  of  tbe  old  debt  by  a  mutual 
aflrrecment  between  all  parties,  whereby  It  becomes 
the  obligation  of  the  new  debtor.  The  dischargre 
of  the  old  debt  must  be  contemporaneous  with  and 
result  from  the  consummation  of  an  arrangrement 
with  the  new  debtor.  Comwell  v.  Meglns,  88  Minn. 
407. 

There  must  be  the  substitution  of  a  new  obliga- 
tion for  the  old  one,  and  the  new  contract  must  be 


a  valid  one  upon  which  the  creditor  can  maintain 
his  remedy.  Spycher  v.  Werner,  5  L.  R.  A.  414,  74 
Wis.  456. 

An  acrreement  by  a  mortgairee  to  bold  a  grantee 
of  the  mortflraged  property  as  his  debtor  and  release 
the  mortgagor  is  not  a  valid  novation  which  will 
discharge  the  mortgage,  where  the  deed  was  not 
made  subject  to  the  mortgage,  and  the  grantee  who 
was  in  fact  incompetent  to  make  a  binding  contract 
did  not  therein  assume  the  mortgage,  and  no  con* 
sideration  for  such  assumption  existed.   HHd. 
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according  to  their  tenor,  including  10  per  cent 
interest  after  maturity. 

Jo%9dyn  V.  Edwards,  57  Ind.  212. 

Payment  of  the  notes  would  cut  off  such  in- 
terest, and  if  for  that  reason  Pope  refused  to 
produce  the  notes  for  payment,  a  suflQcient  con- 
sideration is  thereby  furnished  for  his  promise 
to  release  Vaien. 

Taylor  v.  Lohman,  74  Ind.  422. 

By  delay  Vai'en  was  assuming  the  liability  or 
possibility  of  damage  and  loss  to  himself,  that 
these  assiimers  mighi  become  insolvent,  and  the 
mortgaged  premises  might  depreciate  in  value, 
and  thus  not  be  good  security  for  his  debt, 
which  was  also  a  consideration  for  the  promise. 

See  Harris  v.  Brooks,  21  Pick.  195;  Taylor  v. 
Lohman,  74  Ind.  418. 

Forbearance  to  exercise  rights  is  a  good  con- 
sideration. 

8  Am.  &  Eng.  Encyclop.  Law,  836. 

The  holder  of  a  note  cannot  ^ve  such  assur- 
ances of  release  and  discbarge  to  a  surety,  and 
thus  lull  him  into  a  sense  of  security,  and  years 
afterward,  when  in  violation  of  his  promise  to 
the  surety  he  sues  the  surety  upon  the  note,  put 
him  upon  the  proof  that  the  maker  is  in  a  worse 
'Condition  than  when  the  promise  was  made. 

Whitaker  v.  Kirby,  54  Ga.  277. 

There  being  some  consideration  to  support 
the  promise,  tlie  coun  must  hold  Pope  bound 
by  it. 

WolfoTd  V.  Poioers,  85  Ind.  294. 

The  answer  pleads  a  good  estoppel. 

White  V.  Walker,  81  111.  422;  Knights  v.  Wif- 
fen,  L.  R  6  Q.  B.  660. 

Berkshire*  J,,  delivered  the  opinion  of  the 
court: 

This  is  an  action  by  the  appellant  against 
the  appellee  and  his  wife,  Alice  Vajen,  founded 
upon  several  promissory  notes  executed  by  the 
appellee  and  wife  to  the  appellant.  The  case 
was  put  at  issue,  and  tried  at  Special  Term  of 
the  Superior  Court,  and  a  judgment  rendered 
for  the  appellee  and  his  wife,  Ance,  from  which 
-an  appeal  was  taken  to  the  general  term,  and 
in  general  term  the  judgment  at  special  term 
was  affirmed,  and  from  the  judgment  in  gen- 
-eral  term  as  to  the  appellee  alone  the  appellant 
has  taken  this  appeal.  The  appellant  has  as- 
signed several  errors,  but,  in  view  of  our  con- 
clusion, we  need  onlv  notice  one  of  them. 
During  the  progress  of  the  case  at  special  term 
the  appellant  med  his  demurrer  to  the  second 
paragraph  of  the  answer  of  the  appellee,  which 
was  overruled  by  the  court,  and  an  exception 
reserved.  We  have  concluded  to  set  the  para- 
graph out  in  full  in  this  opinion.  It  reads  as 
follows: 

'•The  defendant,  John  H.  Vajen,  for  his 
further  separate  answer  to  the  complaint  here- 
in, says  tiiat  he  admits  the  execution  of  the 
promissory  notes  mentioned  and  described  in 
the  several  paragraphs  of  the  complaint  herein, 
and  exhibited  with  the  said  complaint,  but  he 
says  that  the  plaintiff  ought  not  to  have  or 
maintain  this  action  for  the  reason  that  said 
notes  were  each  executed  as  part  of  the  con- 
sideration of  certain  parcels  of  real  estate,  sit- 
uated near  the  City  of  Indianapolis,  each  several 
note  being  a  part  of  the  consideration  for  a 
separate  and  distinct  parcel  of  real  estate;  that 
said  notes  were  only  a  small  portion  of  the 
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promissory  notes  execut 
their  date;  that,  at  the  c 
defendant  purchased  fr 
the  i)ayee  of  said  note 
eighty-five  (885)  parcels 
purchase  price  for  each      i 
vided  into  six  (6)  equal     i 
annuallv,  one  installmc 
lots  each  year  for  a  peri(     i 
a  total  of  twenty-three  h 
notes  so  executed  by  this  ( 
Pope  upon  said  purcha 
after  said  purchase,  thii    ! 
three  hundred  and  eight 
land  to  George  W.   Par    i 
way;  andthat,upon  said  i 
Hanway,they,as  part  oft 
purchase  by  them,  assun    : 
the  said  promissory  notes 
fendant  to  said  Abner  J    | 
after,  said  Parker  and  H 
divers  and  sundry  parties    I 
of  said  lots,  as  a  part  of 
such  purchase,  assumin£ 
the  notes  given  by  this  o 
upon  his  purchase  ther    i 
Pope,— of  all  <jf  which  f  ac 
had  full  information;  and 
said  Parker  and  Hanway 
the  plaintiff  herein  pro 
moneys  from  said  owners   i 
assumed  and  agreed  to  p{ 
with  said  assumers as  paye  \ 
the  persons  who  were  pri   i 
pa5rraent  of  said  notes;    I 
made  payable  at  Fletcher 
were  not  presented  at  ss 
when  due;  and  this  def<  i 
the  payment  of  said  pron  i 
assumed  by  said  purchase 
said  Pope  was  dealing  wi 
reason  of  the  failure  of    \ 
sen  ted  at  said  bank,  wher 
able,  supposed  that  said  n< 
And  this  defendant  furl  i 
covering  that  a  large  num  : 
not  been  paid,  this  defend  i 
called  upon  the  plaintiff,  ;  i 
he  was  ready  and  prepar  i 
notes,  and  that  he  was  d( 
and  of  stopping  the  interei 
upon  it  was  agreed  by  and  I 
ant  and  said  plaintiff  that  i 
produce  all  of  said  notes  tl ! 
and  this  defendant  sboul 
that  accordingly,  at  said  d  i 
produce  for  payment  a  larg  : 
notes,  and  thereupon  this  i 
notes  in  full,  principal  an  : 
and  there  this  defendant 
plaintiff  should  produce  al  \ 
held,  given  by  this  defen( 
chase,  in  order  that  be  migl  i 
thus  stop  the  interest,  that  ]  i 
steps  to  secure  himself  fro 
suits  against  the  several  pi 
sumed  and  agreed  to  pay  ss 
upon  said  plaintiff  agreed 
that  he  should  be  released  : 
bility  on  the  account  of  an; 
so  executed  by  this  defen( 
chase,  and  that  the  plain tifl' 
the  parties  who  had  assumi 
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irom  ail  luriDer  iiaDuiiy  upoD  saia  Doies,  inis 
defendant  was  led  to  take  do  further  steps  in 
the  matter  looking  to  his  own  protection  as 
against  said  parties  who  had  assumed  and 
agreed  to  pay  said  notes.  *  Wherefore,  this  de- 
fendant says  that  the  ]^laintiff  herein  is  now  es- 
topped from  prosecuting  this  action  against 
him  as  the  maker  of  said  notes.  And  this  de- 
fendant now  prays  judgment  for  his  costs,  and 
for  all  other  proper  relief.' " 

We  are  of  the  opinion  that  the  answer  is 
bad,  and  that  Uie  court  at  special  term  erred 
in  overruling  the  demurrer  thereto,  and  erred 
in  general  term  in  affirming  the  judgment  at 
special  term.  The  answer,  to  be  good,  must 
be  so  upon  at  least  one  of  three  grounds: 
firsts  that  the  facts  alleged  constitute  a  no- 
vation; second,  a  release;  and,  third,  an  es- 
toppel. In  every  novation  there  are  four  el- 
ements: (1)  an  existing  and  valid  contract; 
{fS)  all  parties  must  agree  to  the  new  contract; 
(8)  the  new  contract  must  be  valid;  and  (4)  the 
new  contract  must  extinguish  the  old  one. 
Morris  Y,Whitmore,  27  Ind.  418;  Olasgow  v. 
ffobbs,  32  Ind.  440;  Jeioett  v.  Pledk,  43  Ind. 
868;  (Mm  v.  2?Vfc^,  68  Ind.  214;  Clark  v.  Bill- 
ings, 59  Ind.  608;  Fensler  v,  Ptather,  48  Ind. 
119;  Bristol  Milling  <fi  Iffg,  Co.  v.  Probaseo, 
64  Ind.  406;  Parsons  v.  Tillman,  96  Ind.  452; 
Kdso  V.  /^Z«mfn^,104Ind.l80, 1  West.  Rep.  845. 

It  will  hardly  be  necessary  for  us  to  take  the 
time  to  explain  wherein  the  facts,  pleaded  in 
the  answer,  fdl  short  of  showing  a  novation, 
and  especially  need  we  not  do  so  as  appellee's 
counsel  do  not  contend  there  was  a  novation. 
To  constitute  a  valid  release  there  must  be  a 
valuable  consideration  paid  therefor.  See  Kelso 
V.  Fleming,  and  authorities  cited. 

No  such  consideration  is  shov^n.  When 
Parker  and  Hanway  purchased  the  real  estate 
from  the  appellee,  and  as  a  part  of  the  consid- 
eration therefor  assumed  and  agreed  to  pay  the 
notes  that  had  been  executed  by  the  appellee, 
they  became  primarily  liable  for  the  payment 
of  the  debt,  and  as  between  the  appellee  and 
them  the  relation  of  principal  ana  surety  ex- 
isted, they  being  the  principals  and  he  the 
surety.  This,  however,  in  no  way  changed  or 
altered  the  appellee's  liability  to  the  appellant. 

It  was  held  in  the  case  of  Stfton  v.  Hargett^ 
118  Ind.  692,  18  West.  Rep.  42,  "that  the  pur- 
chaser of  real  estate  who  assumes  the  payment 
of  incumbrances  on  the  land  thereby  becomes, 
as  to  those  previously  liable,  the  principal 
debtor,  without  regard  to  the  original  relations 
of  the  parties,  or  whether  the  creditor  con- 
sented thereto  or  not;"  and  further,  "in  such 
a  case,  if  the  creditor  has  knowledge  of  the 
facts,  and  extends  the  time  of  payment  with- 
out the  consent  of  those  who  occupy  the  re- 
lation of  sureties,  the  latter  will  be  discharged. 
But  it  is  not  averred  or  contended  that  the  ap- 
pellant extended  the  time  of  payment  to  any- 
one, or  made  any  agreement  with  reference  to 
the  payment  of  the  notes,  except  so  far  as  an 
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wouia  no  longer  looK  to  ine  appellee  lor  pay- 
ment of  the  notes,  but  would  look  to  those  who* 
had  purchased  the  real  estate  and  assumed 
payment  of  the  notes,  the  agreement  was  not 
one  that  could  be  enforced  unless  bottomed 
upon  a  valuable  consideration.  Kelso  v.  Flem- 
ing, 104  Ind.  180,  1  West.  Rep.  845. 

The  grantees  of  the  appellee,  by  their  pur- 
chase and  assumption,  navin^  become  the- 
principal  debtors,  the  appellant  nad  a  complete- 
right  of  action  against  them  as  well  as  against 
the  appellee  at  the  time  the  agreement  is  al- 
leged to  have  been  made  for  his  release.  Blrke 
V.  Abbott,  108  Ind.  1,  3  West.  Rep.  381;  Dati^^ 
y.  Hardy,  76  Ind.  272;  Josselynv,  Edwards,  57 
Ind.  212;  Kelso  v.  Fleming,  supra;  Stjton  v. 
Hargett,  supra. 

The  agreement  did  not  give  to  the  appellant 
an  advantage  or  legal  right  which  he  did  not 
already  have.  The  appellee  surrendered  no- 
legal  right,  nor  was  he  placed  in  a  different 
position,  to  his  prejudice,  because  of  the  prom- 
ise made  by  the  appellant.  It  was  not  neces- 
sary to  the  ri^ht  of  the  appellee  to  maiutaii> 
legal  proceeding  against  those  who  had  as- 
sumed to  pay  his  notes  that  he  first  pay  them;^ 
but  had  payment  been  a  condition  precedent 
to  his  right  of  action,  he  was  at  liberty  at  any 
time  to  leave  with  the  bank  the  money  neces- 
sary to  pay  the  notes,  and  this  would  have 
stopped  the  interest,  which  he  alleges  in  his- 
answer  he  verv  much  desired  to  do;  or  he 
could  have  made  a  tender  to  the  appellant  and 
demanded  his  notes,  and  then  brought  an  ac- 
tion for  their  cancellation,  or  waited  until  sued 
upon  them,  and  kept  his  tender  good  by  bring- 
ing the  money  into  court.  The  facta  pleaded 
do  not  constitute  an  estoppel.  Much  of  what 
we  have  said  with  reference  to  the  question 
of  consideration  is  applicable  to  the  question 
of  estoppel;  but,  in  adaition,  we  may  add  that 
there  is  no  averment  tending  to  show  that  any 
one  of  the  parties  who  assumed  to  pay  all  or 
any  one  of  the  notes  is  not  at  this  time  in  as 
good  condition  financially  as  on  the  day  when 
the  agreement  was  made;  nor  is  there  any  aver- 
ment tending  to  show  that  any  action  which 
the  appellee  then  had  a  right  to  bring  will  not 
be  equally  as  available  now  as  then. 

The  opinion  in  the  case  of  Kelso  v.  Fleming,, 
supra,  covers  the  question  presented  by  the 
record  in  this  case,  and  has  left  very  little  to 
be  said  at  this  time. 

The  judgment  is  reversed,  with  costs,  mth  di- 
rections to  the  court  below  to  sustain  the  de- 
murrer to  the  second  paragraph  of  answer. 

Elliott,  Ch,  J.,  dissenting: 

Inasmuch  as  the  terms  of  the  agreement  are 
explicit,  and  there  was  a  surrender  of  a  right 
by  Yajen  on  the  faith  of  the  appellant's  prom- 
ise, I  believe  the  agreement  valid,  and  the 
answer  good.    1  therefore  diaaent. 

Petition  for  rehearing  overruled  December 
19, 1889. 


laeo. 


Gray  ▼.  Hsbmah; 
WISCONSIN  SUPREME  COURT. 
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W.  iu  GRAY  et  at,  Betpts., 

V, 

Henry  HERMAN,  Appt. 
i Wto....j 

1.  Payment  bjr  a  third  person,  accepted 
by  the  creditor  in  aatlsfactioD  of  the  debt,  is  a  de- 
f enae  to  a  person  sued  for  the  purotiase  prioe  of 
articles. 

8.  A  promise  by  a  third  person  to  pay 
for  articles  tf  the  seller,  who  is  holding  tbem 
as  security  for  the  price,  will  turn  them  oyer  to 
the  purchaser,  is  a  collateral  promise  and  must 
be  in  writing  if  there  is  no  release  of  liability  of 
the  original  purchaser. 

(January  7,  IMQ.) 

APPEAL  by  defendant  from  a  jiidgmeDt  of 
the  Circuit  Court  for  Milwaukee  County  in 
f uTor  of  plaintiffB  in  an  action  to  recover  the 
contract  prioe  of  certain  machines  and  the  value 
of  certain  repairs  made  thereon.    Beveraed, 

The  complaint  stated  three  causes  of  action: 

1.  For  a  Gumey  CruBher  Brick  Machine, 
manufactured  for  and  sold  to  the  defendant  on 
the  16th  day  of  April,  1886,  and  delivered  to 
T.  C.  Gumey  upon  the  defendant's  order. 

3.  For  another  Gumey  Crasher  Brick  Ma- 
chine, manufactured  for  and  sold  to  the  de- 
fendant on  the  8th  day  of  June,  1886,  and  deliv- 
ered to  one  T.  0.  Gurney  upon  the  defendant's 
order. 

8.  For  certain  extra  pieces,  parts  and  repairs 
manufactured  for  and  sold  to  the  defendant  on 
and  between  the  let  day  of  May  and  the  17th 
day  of  June,  1886,  and  deliverea  to  one  T.  C. 
Gumey  upon  the  defendant's  order. 

Defendant  answered  to  the  first  cause  of 
action: 

1.  A  general  denial 

2.  That  the  machine  mentioned  was  sold  to 
Gumey,  and  that  Gumey  paid  the  plaintiffs 
for  it  on  the  8th  day  of  Julv,  1886;  that  on  the 
last-mentioned  date  he  assigned  the  plaintiffs 
an  account  against  one  Davelaar,  which  was 
accepted  by  the  plaintiffs  in  satisfaction  of  the 
debt. 

To  the  second  cause  of  action  he  answered  a 
general  denial. 

To  the  thhrd  cause  of  action  he  answered: 

1.  A  general  denial. 

2.  That  the  extras  mentioned  In  the  third 
cause  of  action  were  sold  and  the  work  done 
for  one  Gumey;  that  on  or  about  the  8th  day 
of  July  Gurney  paid  the  plaintiffs  in  full  and 
assigned  them  an  account  against  Davelaar, 
which  was  accepted  in  full  satisfaction  of  the 
debt. 

At  the  trial  defendant  offered  to  prove  that 
the  machines  and  repairs  had  been  paid  for  in 
the  manner  slated  in  the  answer,  but  the  offer 
was  excluded  and  this  action  on  the  part  of  the 
court  was  assigned  as  error. 

The  court  submitted  ten  questions  to  the  jury 
for  a  special  verdict,  of  which  the  material  ones 
together  with  the  answers  therato  are  as  fol- 
lows: 

^nt.  Did  T.  0.  Gumey,  some  time  in 
February,  1886,  request  the  plaintiffs  to  manu- 
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f acture  for  him  brick  machines  of  the  Gaylord- 
Martin  patent,  and  did  the  plaintiffs  arran^ 
with  him  to  build  such  machines,  and  retain 
the  proi)erty  in  them,  and  ship  them  to  his- 
(Gumey's)  customers,  and  collect  pay  for  them,, 
and  tum  over  to  him  whatever  money  they 
might  so  collect  In  excess  of  the  amount  due 
them  for  manufacturing  and  shipping  such 
machines?  Answer  (by  direction  of  the  court.)* 
Such  an  arrangement  was  made. 

JSeeond,  Were  any  machines  ever  sold  and  de^ 
livered  under  that  arrangement?  A.  (by  direo- 
tion  of  the  court.)    No. 

Third,  Did  the  defendant,  Henry  Herman, 
some  time  in  April,  1886,  call  on  the  plaintiffs 
in  company  with  said  Gurney,  and  direct  the 
plaintiffs  to  tum  over  the  machine  mentioned 
in  the  first  cause  of  action  in  the  complaint, 
and  sometimes  spoken  of  as  the  "Davelaar 
Machine,"  to  said  Gumey  to  dispose  of  on  hia 
own  account,  and  promise  to  see  that  said  ma- 
chine should  be  paid  for;  and  did  the  plaintiffs 
turn  over  said  machine  to  said  Gurney  on  the 
credit  of  said  promise?    A.  Tes. 

Sixth,  Did  the  defendant  order  the  machine 
mentioned  in  the  second  cause  of  action  in  the 
complaint,  sometimes  spoken  of  as  the  "Lan- 
sing Machine  r    A.  Tes. 

Seoenth,  Did  the  defendant  order  the  extra 
pieces  and  repairs  mentioned  in  the  third  cause 
of  action  in  the  complaint?    A.  Yes. 

Upon  this  verdict  plaintiffs  were  given  Judg- 
ment for  the  full  amount  of  their  claim,  and 
from  that  judgment,  and  from  an  order  deny* 
ing  a  new  trial,  defendant  took  this  appeal. 

Mr,  Frank  M.  Hoytt  for  appellant: 

Conceding  that  the  defendant  made  the 
agreement  as  testified  to  by  the  plaintiffs,  it 
was  void  under  the  Statute  of  Frauds  because 
not  in  writing. 

Bev.  Stat.  2807;  T<mng  ▼.  French,  85  Wis. 
116;  Olapp  V.  Webb,  52  Wis.  641;  HoiU  v. 
Bailey,  58  Wis.  484;  Emerick  v.  Bandere,  1 
Wis.  77;  Dyerv,  Gibaon,  16  Wis.  558;  Wyman 
V.  GoodriA,  26  Wis.  21;  Shook  v.  Vanmater^ 
22  Wis.  582;  Vogel  v.  Melnia,  81  Wis.  306; 
Waikins  v.  Perkine,  1  Ld.  Raym.  224;  Skinner 
V.  Gonant,  2  Yt.  458. 

There  was  no  benefit  to  accme  to  defendant, 
so  that  the  case  is  not  brought  within  the  ex- 
ception of  the  mle  laid  down  in — 

Weiael  v.  Spenee,  59  Wis.  801. 

The  payment  of  the  debt  by  a  third  person^- 
although  a  mere  volunteer — and  an  accep- 
tance by  the  creditor  of  such  payment  in  sat- 
isfaction of  the  debt,  operates  to  extinguish  it 
and  to  estop  the  creditor  from  afterwards 
maintaining  an  action  therefor  against  the 
original  debtor. 

Felton  V.  Knapp,  21  Wis.  68-71.    See  iTt ?»- 
baU  V.  Noyee,  17  Wis.  685;  Putney  v.  Farn- ' 
ham,  27  Wis.  187;  Leatdit  v.  Morrow,  6  Ohio 
St.  71-81. 

Meure.  WillUuna,  Friend  ft  Bri^fht* 
for  respondents: 

The  agreement  made  by  the  defendant  Her- 
man was  an  original  promise,  not  collateral, 
not  to  pay  the  debt  of  another,  but  to  pay  his 
own  debt. 

Touno  V.  French,  85  Wis.  116. 


The  plaintiffs  had  DOt  trusted  Gurney,  and 
would  not.  He  had  incurred  no  debt  to  them 
when  Herman  made  his  promise.  Hence  that 
promise  was  not  witbin  the  Statute. 

Dyer  V.  Oibson,  16  Wis.  557;  Voffel  v.  Melms, 
81  Wis.  811. 

The  sale  was  made  to  defendant  and  credit 
alone  given  to  him,  and  the  Statute  of  Frauds 
has  no  application. 

Champwn  v.  Doty,  81  Wis.  190;  WeimH  v. 
JSpence,  59  Wis.  301;  Bentley  v.  Doggett,  51 
Wis.  232;  McCartney  v.  HubbeU,  52  Wis.  371; 
Heweti  v.  Currier,  63  Wis.  386;  Qrimold  v. 
Wright,  61  Wis.  195;  Drummoiid  v.  Huysen, 
46  Wis.  188. 

An  agreement  by  one  person  to  pay  for  goods 
furnished  to  another  is  not  a  collateral  promise 
to  pay  the  debt  or  answer  to  the  default  of 
another  within  the  meaning  of  the  Statute  of 
Frauds.  Goods  charged  upon  the  vendor's 
books  to  the  person  to  whom  they  are  delivered 
may,  nevertheless,  be  shown  to  have  been  sold 
upon  the  credit  of  another. 

Laraon  v.  Jensen,  53  Mich.  427;  Behbow  v. 
Sootlismith,  76  Iowa,  151;  Waters  v.  Shafer, 
25  Neb.  225. 

A  satisfaction  of  the  debt  by  one  not  liable 
could  not  avail  the  defendant. 

Mathews  y.  Lavirenee,  1  Denio,  212;  Clow  v. 
Borst,  6  Johns.  88;  RusstU  v.  Lytle,  6  Wend. 
390;  Edgecombe  v.  Bodd,  5  East,  294. 

The  payment  by  a  third  party,  to  be  availa- 
ble, must  be  by  him  as  agent  for  and  on  ac- 
count of  the  one  who  is  liuble,  with  the  au- 
thority of  the  debtor.  Satisfaction  by  a  stran- 
ger is  no  plea. 

Atlantic  Dock  Go.  v.  Mayor  of  N,  T.  53 
N.  Y.  67;  BteaJOey  v.  White,  4  Paige,  654; 
Tiltony,  AleoU,  16  Barb.  598;  Kromer  v.  Heim, 
75  N.  Y.  574,  31  Am.  Rep.  491. 

The  most  that  could  be  claimed,  if  the  evi- 
dence had  been  considered  for  all  purposes,  is 
an  accord.  It  was  never  executed.  That  is 
no  bar  to  the  action  against  defendant. 

Kromer  v.  Heim,  75  N.  Y.  576;  Schlitz  v. 
Meyer,  61  Wis.  421;  Brooklyn  Bank  v.  De 
Qrauw,  28  Wend.  342;  Day  v.  Both,  18  N.  Y. 
456;  Stone  v.  Todd,4»  K  J.  L.  274,  6  Cent. 
Bep.  523;  Leslie  v.  Keepers,  68  Wis.  128. 

ColeyC^.cT'.ydeliveredtheopinionof  the  court: 
We  fail  to  perceive  any  sufScient  ground  or 
reason  for  excluding  the  evidence  offered  to 
show  payment  for  the  machines  and  repairs  by 
Gurney.  The  answer  alleged  that  the  account 
of  Davelaar  was  assigned  to  and  accepted  by  the 
plaintiffs  in  full  discharge  and  satisfaction  of 
the  debt,  and  for  the  machine  mentioned  in 
the  first  cause  of  action,  and  for  the  repairs 
mentioned  in  the  third.  And  the  defendant 
attempted  to  prove  by  Gurney  that  all  the 
claims  in  suit  had  been  paid,  but  the  evidence 
was  excluded.  As  we  have  observed,  we  per- 
ceive no  valid  reason,  upon  the  facts  of  tbe 
case,  for  excluding  the  evidence.  In  the 
charge  of  the  learned  circuit  judge,  he  says 
that,  in  his  opinion,  it  was  not  competent  for 
the  party  sued  to  plead  payment  by  another 


party  who  was  not  sued,  and  could  not  be  af- 
fected by  the  judgnaent  Why  not,  if  it  is 
shown  that  the  creditor  accepts  the  payment 


in  satisfaction  of  the  debt  ?  Can  it  be  said 
that  the  obligation  is  still  in  force?  What 
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sense  or  reason  is  there  in  any  such  technical 
rule  as  that,  if  it  exists  ? 

The  plaintiff's  counsel  says  that  the  satisfac- 
tion of  a  debt  by  a  stranger,  between  whom 
and  tbe  defendant  there  is  no.  privity.  Is  not 
available  to  the  debtor  as  a  defense.  But 
again  we  ask.  Why  should  it  not  be,  if  the  cred- 
itor accepts  the  payment  in  satisfaction  of 
the  debt?  If  a  debt  is  fully  paid,  it  would 
seem,  according  to  plain  common  sense,  that 
the  obligation  was  extinguished,  and  is  no 
longer  in  force  as  a  contract.  What  concern 
is  it  to  the  creditor  who  pays  his  debt,  espec- 
ially where  he  accepts  the  payment  made  in 
satisfaction  of  his  debt? 

But  ip  this  case  the  evidence  is  entirely  con- 
clusive that  Gurney  and  the  defendant  were 
not  strangers  to  each  other  in  these  transac- 
tions. Even  if  the  defendant  is  liable  as  the 
original  promisor,  it  is  clear  that  he  was  pur- 
chasing the  machines  for  the  benefit  of  Gurney 
rather  than  for  himself.  Gurney  was  deeply 
interested  in  the  payment  of  all  these  claims, 
even  if  they  could  be  enforced  against  the  de- 
fendant and  not  against  him.  This  is  too  ob- 
vious from  the  testimony  to  require  any  argu- 
ment to  establish  the  fact.  Although  he  was 
not  a  party  to  tbe  record,  yet  the  facta  show 
that  he  was  no  stranger  to  these  claims. 

We  have  examined  the  cases  to  which  we 
were  referred  in  support  of  the  position  that 
payment  by  a  third  party  cannot  be  availed  of 
by  the  defendant  as  a  defense,  unless  such  pay- 
ment was  made  by  the  debtor's  agent,  or  by 
someone  authorized  by  the  debtor  to  make  it 
We  do  not  think  these  cases  are  in  point. 
Some  of  them  relate  to  tbe  defense  of  accord 
and  satisfaction,  and  hold  that,  to  sustain  such 
a  plea,  an  accord  must  be  completely  executed; 
that  a  part  execution  and  tender  of  perform- 
ance of  the  residue  is  insufficient  (Hussell  v. 
Ltjtle,  6  Wend.  890;  Kromer  v.  Heim,  76N.Y. 
574);  while  Maihews  v.  Latorenee,  1  Denio,  212, 
and  Atlantic  Dock  Go,  v.  Mayor  of  N.  F.,  58 
N.  Y.  64,  hold  that,  in  a  suit  upon  a  judgment, 
which  judgment  was  recovered  for  a  cause  of 
action  which  could  exist  only  against  one,  it 
was  no  defense  that  the  plaintiff  had  recovered 
a  judgment  for  the  same  cause  of  action  against 
another  person,  which  had  been  paid,  and  that 
a  cause  of  action  ex  delicioyvaa  not  extinguished 
by  a  recovery  and  satisfaction  of  a  judgment 
a^inst  a  stranger  in  no  wise  joined  in  liability 
with  the  defendant,  for  the  full  amount  of  the 
damages  claimed,  nor  is  the  plaintiff  estopped 
thereby.  Whether  these  decisions  are  in  har- 
mony with  Ellis  V.  Esson,  60  Wis.  138,  where 
it  is  impliedly  decided  that  full  compensation  for 
an  injury  made  by  one  of  several  wrong-doers 
is  a  bar  to  an  action  against  the  other  wrong- 
doers, we  shall  not  stop  to  determine. 

The  case  of  Glow  v.  Borst,  6  Johns.  86,  is 
rested  on  the  authority  of  Gfrymes  v.  BloJUld, 
Cro.  Eliz.  541,  but  this  account  is  given  of  the 
latter  case  in  a  note  of  Edgeeombe  v.  Bodd,  5 
East,  294,  as  the  decision:  "If  the  condition 
of  an  obligation  be  to  pay  £20  at  a  certain  day, 
and  a  stranger  surrender  a  copyhold  to  the  use 
of  the  obligee,  in  satisfaction  of  tbe  £20,  which 
the  obligee  accepts,  this  is  a  good  satisfaction 
and  discharge  of  the  obligation." 

Edgecombe  v.  Bodd  decides  nothing  in  co» 
flict  with  that  proposition. 


perceive  no  ground,  in  reason  or  in  law,  for 
excluding  the  evidence  of  payment  of  the 
claims  by  Gurney.  If  tbese  debts  were  really 
paid  and  satisfied  by  bim,  the  defendant  should 
have  the  benefit  of  the  defense.  Whether  the 
payment  was  made  by  his  authority  or  not,  he 
surely  ratified  the  act  by  seeking  to  avail  him- 
self of  it  on  the  trial.  It  was  error  to  exclude 
the  evidence. 

In  answer  to  the  third  question,  the  jury 
found  that  the  defendant,  some  time  in  April, 
1886,  called  on  the  plaintiffs,  in  company  with 
Gurney,  and  directed  the  plaintiffs  to  turn  over 
the  machine  mentioned  in  the  first  cause  of  ac> 
tion  hi  the  complaint,  sometimes  spoken  of  as 
the  "Davelaar  Machine,"  to  said  Gurney,  to 
dispose  of  on  his  own  account,  and  that  he 
promised  to  see  that  said  machine  should  be 
paid  for,  and  that  the  plaintiffs  turned  over  said 
machine  to  said  Gurney  on  the  credit  of  that 
promise.  This  finding  should  be  considered 
ki  connection  with  tJhe  first  question,  the  answer 
to  which  was  given  by  the  court;  that  is  to  say, 
that  some  time  in  February,  1886,  an  arrange- 
ment was  made  between  the  plaintiffs  and  Gur- 
ney, by  which  the  former  agreed  to  manufac- 
ture for  him  the  machines  named,  and  were  to 
retain  the  property  in  said  machines,  and  ship 
them  to  Gurney's  customers,  and  collect  the 
pay  for  the  machines,  and  turn  over  to  Gurney 
whatever  money  they  might  so  collect,  in  ex- 
cess of  the  amount  which  might  be  due  them 
for  manufacturing  and  shipping  the  machines. 
It  is  said  that  no  machines  were  furnished  un- 
der this  arrangement;  but  it  is  necessary  to  re- 
fer to  it  to  show  the  relation  of  the  parties  and 
the  situation  of  things  when  the  defendant  di- 
rected the  plaintiffs  to  turn  over  the  machine 
to  Gurney,  and  they  did  so  on  the  credit  of  his 
promise. 

On  the  arrangement  as  originally  made,  it  is 
dear  that  Gurney  was  really  the  owner  of  the 
machines  when  manufactured,  the  plaintiffs 
retaining  the  title  by  way  of  security  for  their 
debt.  This  is  apparent  from  the  stipulation 
that  they  agreed  to  account  to  him  for  any  ex- 
I  of  money  in  their  hands  after  they  were 


ised  that  he  would  pay  for  it.  This  promise 
was  not  in  writing,  and  it  does  not  appear  that 
it  was  in  any  way  beneficial  to  the  defendant 
that  Gurney  should  have  the  machine.    The 

Elaintiffs  did  not  release  Gurney  from  his  lia- 
ility  under  the  first  arrangement,  and  there 
was  no  new  consideration  arising  between  the 
defendant  and  the  plaintiffs.  The  facts  bring 
the  case  strictly  within  the  rule,  "as  settled  by 
this  court,  that,  if  the  original  debtor  is  not  re- 
leased from  liability,  a  promise  by  a  third  per- 
son to  pay  the  debt,  in  consideration  that  the 
creditor  will  release  a  lien  which  he  holds  upon 
the  property  of  the  debtor,  where  no  benefit 
accrues  thereby  to  such  third  person  by  such 
release,  is  within  the  Statute,  and  void,  unless 
in  writing."  In  such  a  case  the  promise  of  a 
third  person  is  a  collateral  promise  to  answer 
for  the  default  of  the  original  debtor. 

Such  is  the  doctrine  of  this  court,  as  pointed 
out  by  Mr.  Justice  Taylor  in  Weisel  v.  Spence, 
59  Wis.  301.  The  question  is  so  fully  exam- 
ined in  that  case  that  any  further  discussion 
here  is  unnecessary.  We  observe,  further,  that 
the  original  arrangement  was  in  the  nature  of 
an  executoiT  contract  of  sale  and  purchase,  and 
covered  both  machines  mentioned  in  the  com- 
plaint, and  that  that  contract  does  not  seem  to 
have  been  rescinded  by  the  parties.  By  the 
sixth  and  seventh  findings,  standing  by  them- 
selves, the  defendant  seems  to  have  been  an 
original  undertaker  or  promisor.  Certainly,  if 
he  ordered  the  machine  spoken  of  as  the  "Lan- 
sing Machine,"  and  ordered  the  extra  pieces 
anof  repairs  mentioned  in  the  third  cause  of  ac- 
tion, he  is  clearly  responsible  for  the  payment 
of  these  claims.  A  new  trial  may  disclose  a 
different  state  of  facts,  which  may  affect  his 
liability. 

On  the  whole  case,  we  think  the  judgment 
of  the  circuit  court  must  be  reversed,  and  a 
new  trial  ordered.  We  shall  not  consider  the 
other  errors  assigned,  as  it  is  unnecessary  to  do 
so. 

Judgment  of  the  Circuit  Court  reversed,  and 
a  new  trial  ordered. 
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B.  P.   CARTER.  Use   of  Kate  E.   Carter, 
Plff,  in  Err., 

V. 

Burr  P.  NOLAND. 

(....Va.....) 

An  indorsement  upon  a  bond  payable  on 
demand  of  a  receipt  of  a  portion  of  the  amount 
due  and  of  an  a^rreement  that  no  more  shall  be 
demanded  thereon  until  the  happening  of  a  cer- 
tain event,  is  not  so  far  a  part  and  paroel  of  the 
entire  instrument  as  to  require  notioe  in  the  deo- 
Jaratlon  in  an  action  upon  the  k>ond. 

CZxzcy,  Jm  dissents.) 
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ERROR  to  the  Circuit  Court  for  Loudoun 
County  to  review  a  judgment  sustaining  a 
demurrer  to  the  declaration  in  an  action  to  re- 
cover the  amouDt  due  upon  a  bond.    Beversed, 

The  case  sufficiently  appears  in  the  opinion. 

Mr,  S.  Fer^ruson  Beach  for  plaintiff  in 
error. 

Messrs.  Holmes  Conrad  and  Brooke  A 
Scott,  for  defendant  in  error: 

The  effect  of  the  indorsement  was  to  materi- 
ally alter  the  terms  of  the  original  contract,  and 
to  change  the  time  when  action  could  be  main- 
tained on  the  bond. 

Its  effect  is  the  same  as  if  it  had  been  original- 
ly part  of  the  bond;  and  the  original  condition 
and  the  indorsement,  as  modified  the  one  by  the 
o'.her,  must  be  read  as  one  entire  agreement. 
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Pnee  r,  KyU,  9  Gratt  250,  251. 

Such  has  been  the  effect  given  to  Bimflar  in- 
dorsements. 

Stone  V.  Eandbrovgh,  5  Leich,  424;  Smith  v. 
SpilUr,  10  Gratt.  '822;  Broke  v.  Smith,  F. 
Moore,  679;  Burgh  v.  Preston,  8  T.  R.  488; 
Gordon  v.  Frasier,  2  Wash.  (Va.)  180;  Oreig  v. 
ra«w^,  2  Barn.  &  C.  179;  Shermer  v.  Beale,  1 
Wash.  (Va.)  11;  Smith  v.  Brittan,  2  Patten  & 
H.  (Va.)  124. 

It  was  not  necessary  that  the  indorsement 
should  be  under  seal. 

Stone  V.  Banebrough,  Smith  v.  BHUon  and 
Smith  V.  Spiller,  supra. 

Hinton,  J,,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  debt  on  a  single  bill. 
The  plaintiff  declared  on  the  bond,  taung  no 
notice  of  the  indorsement  thereon  in  the  words 
and  figures  following: 

March  27th,  1875. 
By  amount  paid  for  me  by  the  Lucketts,  in 
purchase  of  farm,  five  hundred  dollars;  by  B. 
jP.  Iceland's  due- bill  of  this  date  for  five  hun- 
dred dollars;  and  it  is  agreed  that  no  more  of 
this  note  shall  be  demanded  of  the  said  No- 
land  until  the  marble  quarry  is  in  successful 
operation  and  he  receives  therefrom  enough  to 
pay  the  balance  of  this  none,  or  he  can  sell  his 
stock  for  enough  to  pay  said  note,  as  per  re- 
ceipt given  him. 

B.  P.  Carter. 

The  defendant  pleaded  payment  and  several 
special  pleas.  On  the  call  of  the  case  for  trial, 
however,  he,  by  leave  of  the  court,  withdrew 
his  pleas,  craved  oyer  of  the  bond  and  the  in- 
dorsement thereon,  and  demurred  to  the  dec- 
laration. The  court  sustained  the  demurrer, 
and  gave  judgment  thereon  for  the  defendant, 
and  it  is  this  action  of  the  court  that  we  are 
now  called  on  to  review. 

The  ground  of  demurrer,  as  appears  from 
the  briefs  of  counsel,  was  that  the  indorsement 
on  the  bond  entered  into  and  became  an  in- 
tegral part  of  the  original  instrument,  making 
it  a  new  and  different  bond  from  what  it  was 
at  first,  and  that  the  bond,  therefore,  as  it  ap- 
peared on  oyer,  varied  materially  from  that  de- 
scribed in  the  declaration.  The  question  we 
have  to  determine,  therefore,  is  whether  the 
bond  and  indorsement  have  become  so  far  in- 
corporated and  merged  into  each  other  as  to 
form  an  entire  and  indissoluble  agreement, 
which  must  be  fully  set  out  in  any  action  that 
may  properly  be  founded  thereon;  for  I  entire- 
ly concur  in  the  view  of  the  plaintiff  that,  to 
make  a  subsequent  agreement  respecting  a 
bond  a  part  of  the  bond,  so  as  to  necessitate 
its  recognition  as  such  in  declaring  on  the  bond, 
it  must  be  so  ingrafted  upon  the  bond  that  the 
original  stock  and  the  matter  ingrafted  shall 
together  constitute  inseparable  parts  of  an  en- 
tire instrument;  and  I  do  not  think  this  ought 
ever  to  be  re^rded  as  havine  been  accom- 
plished if  the  mdorsement  can  be  regarded  as 
a  distinct  and  separate  promise,  covenant  or 
condition  that  may  be  pleaded  in  defense  of 
the  action,  or  made  the  ground  of  a  separate 
action.  Kow,  does  this  indorsement  introduce 
into  the  bond  a  new  term,  which,  with  the 
body  of  the  bond,  constitutes  an  entire  agree- 
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ment,  or  is  it  merely  an  engagement  on  the 
part  of  the  obligee  to  postpone  or  defer  the  ex- 
ercise of  a  right  already  accrued, — vide,  the 
right  to  collect  what  remained  due  on  the  bond 
until  the  obligor  shall  have  been  enabled  from 
the  proceeds  of  the  quariy,  or  from  the  sale  of 
his  stock,  to  pay  it  ?  Admitting,  for  the  sake 
of  the  argument  merely,  that  uiese  writings, 
taken  together,  do  make,  as  the  defendant  con- 
tends, a  new  and  distinct  agreement,  yet  it 
must  be  manifest  that  the  effect  of  the  indorse- 
ment has  not  been,  as  the  defendant  supposes, 
to  change  or  alter  the  period  for  the  maturity 
of  the  bond;  for  the  bond  is  a  bond  payable  on 
demand;  and  the  case  of  Payn>e  v.  Britton,  6 
Rand.  (Va.)  104,  is  a  distinct  authority  to  show, 
if  any  was  needed,  that  such  a  bond  is  due  and 
payable  from  its  date;  and  in  this  case  the  bond 
not  only  antedated  the  indorsement  by  nearly 
five  years,  but  had  absolutely  been  partly  col- 
lected when  the  indorsement  was  made.  So 
it  appears  that  the  effort  in  this  case  is  not  to 
graft  upon  the  original  obligation  a  new  term, 
but  to  graft  upon  so  much  of  the  original  ob- 
ligation as  remained  at  the  time  ef  the  indorse- 
ment a  promise  not  to  sue. 

Viewed  in  this  aspect,  this  indorsement  ap- 
pears to  us  not  to  be  part  and  parcel  of  an  en- 
tire instrument,  but  merely  a  condition  subse- 
quent, to  be  set  up  as  a  matter  of  defense,  or 
as  the  foundation  of  an  action  by  the  de- 
fendant. 

In  Gould's  Pleadings,  chap.  4,  §  17,  p.  164, 
it  is  said:  "  It  is  never  necessary  by  the  com- 
mon law  for  the  plaintiff  in  his  declaration  to 
state,  or  in  any  manner  to  take  notice  of,  any 
condition  subsequent  annexed  to  the  right 
which  he  asserts;  for  the  oflice  of  such  a  con- 
dition is  not  to  create  the  right  on  which  the 
plaintiff  founds  his  demand,  but  to  qualify  or 
defeat  it.  The  condition,  therefore,  if  per- 
formed or  complied  with,  furnishes  matter  of 
defense  which  it  is  for  the  defendant  to  plead. 
Thus,  in  debt  on  a  bond,  it  is  not  necessary  for 
the  plaintiff,  in  his  declai-ation,  to  state  or 
count  upon  any  other  than  the  penal  part  of 
the  instrument,  leaving  the  condition  to  be 
pleaded  by  the  defendant,  if  it  affords  him  any 
defense,  as  it  does  if  performed."  And  again, 
(Id.  §  19):  "  It  is  a  general  rule  that,  in  declar- 
ing upon  a  deed  or  other  instrument  consisting 
of  several  distinct  parts,  the  plaintiff  is  re- 
quired to  state  so  much  of  the  instrument  as 
constitutes  prima  facie  a  complete  right  of  ac- 
tion; and,  if  any  other  part  of  the  instrument 
furnishes  the  means  of  defeating  the  action,  it 
is  matter  of  defense,  of  which  the  defendant 
may,  on  his  part,  avail  himself  for  that  pur- 
pose." 

And  it  would  appear  from  the  cases  of 
Hodges  v.  Smith,  Cro.  Eliz.  623;  Trcteit  v. 
Aggas,  Willes,  109,  note;  Deux  v.  Jefferies^ 
Cro.  Eliz.  852;  Ayliff  v.  Scrims/ieire,  1  Show. 
43,  Carth.  63,  64,— that  the  rule  at  common 
law  was  for  the  plaintiff  to  count  upon  the 
bond,  and  for  the  obligor  in  the  bond,  if  the 
condition  amounted  to  a  defeasance  or  a  cove- 
nant not  to  put  the  bond  in  force,  at  any  time 
to  plead  the  covenant  to  the  action  on  the  bond 
as  a  release  or  in  bar;  but  if  the  covenant  was 
not  to  put  the  bond  in  force  for  a  limited  time 
the  obligor  was  compelled  to  resort  to  an  aiy 
tion  on  the  covenant 


10  Gratt  828;  and  Ptyton  v.  Harman,  22  Gratt. 
^8,  are,  however,  quoted  and  relied  upon  as  es- 
tablishing a  different  doctrine  and  course  of 
procedure  in  this  State.  But  to  this  we  cannot 
assent,  for,  without  questioning  the  propriety 
of  the  decision  in  either  of  those  cases,  we  yet 
think  that  the  rule  laid  down  in  them  has  no 
ttpplication  to  a  case  like  the  one  in  hand. 
Those  cases  serve  to  show  what  should  be  the 
practice  in  analogous  cases, — that  is,  in  cases 
^liere  the  bond  and  indorsement  form  a  single 


covenant  amounts  to  no  more  than  a  mere 
promise  to  refrain  from  the  exercise  of  a  ma- 
tured right  for  a  limited  time.  We  think  it 
unnecessary  to  say  more.  In  our  opinion,  the 
circuit  court  erred  in  failing  to  overrule  the 
defendant's  demurrer,  and  K>r  this  cause  the 
judgment  must  be  reversed,  and  the  ease  must  be 
remanded  far  a  trial  to  be  lujtd  therein, 

Lac;^*  J,,  dissents. 

Petition  for  rehearing  denied. 


MICHIGAN  SUPREME  COURT. 


l^eal  MOLLOY,  Admr.  of  Walter  8.  Gee,  De- 
ceased, 

V. 

TOWNSHIP  OF  WALKER,  Appt. 
(....Mich ) 

!•  Failiire  of  a  town  to  provide  railing^ 
or  barriers  at  danfferous  plaoes  along'  a 
public  highway  will  render  it  liable  for  injuries 
thereby  resulting, where  the  erection  of  such  rail- 
ing or  barrier  is  a  reasonable  and  necessary  pre- 
caution to  jTuard  travelers  against  injury. 

ie.  The  duty  of  townshipe,  village*,  etc, 
to  keep  hif^bways  in  good  repair  so  that 
they  shall  be  safe  and  convenient  for  public 
travel  is  made  imperative  by  How.  Stat,  1 1445. 

3.   It  is  a  question  fin*  the  Jury  whether 


railings  or  barriers  are  necessary  to  make  a  high* 
way  reasonably  safe  for  travelers. 

4.  Notloe  to  township  officers  of  the  neces- 
sity of  barriers  or  railings  along  a  dangerous  place 
m  a  highway  is  sufficiently  shown  where  it  ap- 
pears that  they  lived  in  close  proximity  to  the 
place  and  some  of  them  frequently  passed 
over  it. 

6.  Whether  an  injury  on  a  hlg^hway* 
caused  by  the  sliding  of  the  rear  end  of 
a  ▼ehide  aver  an  embankment*  would 
have  occurred  if  proper  railings  or  barriers  had 
been  provided  at  the  place,  is  a  question  for  the 
Jury. 

6.  Whether  a  particular  ▼ehide  is  un- 
suitable  and  not  roadworthy  because  unwieldy 
and  unmanageable  is  a  question  for  the  Jury. 

7.  It  cannot  beheld  neg^ligence*  as  mat- 


2i(yiB.— Highways:  duty  of  towns  and  vUlages  to  keep 
in  safe  condition. 

By  the  statutes  of  the  New  Bn^land  States,  all 
highways,  townways,  causeways  and  bridges  with- 
in the  bounds  of  any  town  are  required  to  be  kept 
in  repair  at  the  expense  of  such  town,  so  that  the 
«ame  may  be  safe  and  convenient  for  travelers, with 
tUeir  horses,  teams  and  carriages  at  all  seasons  of 
the  year.  Stanton  v.  Sprin«rfleld^  12  Allen,  606; 
Providence  v.  Clapp,  68  fj.  a  17  How.  liH.  (16  L.  ed. 
72). 

Generally  speakin^r,  a  town  or  city  charged  with 
•the  duty  of  keeping  its  highways  or  streets  In  re- 
pair performs  that  duty  when  the  traveled  way  is 
without  obstruction  or  structural  defect  which  en- 
•daugers  the  safety  of  travelers,  and  is  sufficiently 
level  and  smooth,  guarded  by  railings  where  necea- 
-eary,  to  enable  persons,  by  the  exercise  of  ordinary 
x^are,  to  travel  with  safety  and  convenience.  Hixon 
V.  Lowell,  13  Gray,  69;  Barber  v.  Koxbury,  11  AUen, 
818. 

The  obUsratlons  resting  upon  towns  in  relation  to 
the  support  of  highwajrs  and  bridges  is  not  imposed 
by  the  common  law,  but  is  wholly  a  creature  of  the 
statute.  Chidsey  v.  Canton,  17  Gonn.  476,  478,  ap- 
proving Mower  v.  Leicester,  0  Mass.  247;  Reed  v. 
Belfast,  20  Me.  248;  Sanford  v.  Augusta,  82  Me.  686; 
Peck  V.  Ellsworth,  86  Me.  806;  Baxter  v.  Wlnooeki 
Tump.  Go.  22  Vt.  114;  Hyde  v.  Jamaica,  27  Vt.  448; 
State  V.  Burlin«rton,  86  Yt.  SXi;  Kittredge  v.  MU- 
waukee,  20  Wis.  46. 

The  duty  to  make  repairs  in  a  higrhway  rests,  at 
•<x>mmon  law,  on  the  town  or  other  subdivision  of 
the  State  on  which  the  duty  of  opening  and  makinflr 
the  highway  rests.   Brie  Go.  v.  Com.  127  Pa.  197. 

If  rails  or  barriers  are  necessary  for  the  proper 
•security  of  travelers,  the  authorities  charged  with 
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keeping  the  roads  In  repair  and  safe  condition 
must  furnish  them.  Palmer  v.  Andover,  2  Gush. 
600;  Rowell  v.  Lowell,  7  Gray,  100;  Jones  v. Waltham, 
4  Gush.  289. 

Whenever  a  public  road  is,  from  any  cause,  ren- 
dered so  unsafe  as  to  put  the  traveler  In  peril  of  his 
life,  it  is  the  duty  of  the  authorities  to  do  what  is 
practicable  and  reasonable,  under  all  the  circum- 
stances, to  render  it  safe.  Plymouth  Twp.v.  Graver, 
126  Pa.  24;  Fowler  v.  Strawberry  Hill,  74  Iowa,  644. 

A  village  which  is  constituted  a  separate  road 
district,  and  the  trustees  of  which  are  commission- 
ers of  highways,  is  bound  to  keep  its  streets  and 
sidewalks  in  a  reasonably  safe  and  proper  condi- 
tion. Pomfrey  v.  Saratoga  Springs,  7  Gent.  Bep.  44, 
104  N.  Y.  450. 

The  duty  of  keeping  in  repair  highways  and 
bridges  is  imposed  by  statute  upon  the  town  in 
which  they  are  located;  and  criminal  Information 
will  lie  against  a  town  for  failing  to  repair  a  bridge 
wlthin-it  upon  a  public  highway.  Saukvilie  v.  State, 
69  Wis.  178. 

In  Gregon,  a  county  has  sole  charge  and  super- 
vision over  the  highwajrs  within  its  boundaries,  is 
bound  to  keep  them  in  repair,  and  is  liable  for  in- 
juries resulting  from  defects  therein.  Eastman  v. 
Clackamas  Go.  82  Fed.  Rep.  24. 

A  town  is  not  obliged  to  remove  irregularities 
outside  of  the  road,  or  to  erect  barriers  to  prevent 
travelers  from  wandering  Into  the  adjoining  fields. 
Monk  V,  New  Utrecht,  7  Gent.  Bep.  240, 104  N.  T. 
66B. 

lAabilUy  for  negUet  of  duty. 

The  care  of  roads  and  bridges  Is  vested  In  the  ser* 
eral  towns  of  the  New  Bngland  and  other  States, 
and  a  cause  of  action  is  expressly  given  by  statute 
against  a  town  for  neglect  of  repair.  But  no  aotloo 


vent  overthrowing.  The  most  that  can  be  claimed 
against  him  Is  that  It  Is  a  question  for  the  jury. 
6.  A  e^eneral  cnstom  and  urn^ge  as  to 
placing^  railini^  or  barriers  along  the 
highway  embankment  Is  of  no  Importance  In  de- 
termining the  liability  of  a  town  for  failure  to 
provide  such  barriers  at  a  dangerous  place,  where 
the  Statute  imposes  an  absolute  liability  to  make 
highways  sale  for  traveL 

(CampbOlt  Jm  dissente.) 

(November  8, 1880.) 

ERROR  to  the  Circuit  Court  for  Kent  Coun- 
ty to  review  a  judgment  for  plaintiff  in  an 
action  to  recover  damages  for  personal  injuries 
resulting  in  death  and  alleged  to  have  been 
caused  by  defects  in  a  public  highway  which 
defendant's  duty  was  to  keep  in  repair.  Af- 
firmed. 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  F.  A.  Stace,  with  Mr.  J.  C.  Fits- 
^eraldt  for  defendant,  appellant. 

Messrs,  Blair,  King^sley  ft  Kleinhans 
and  Thompson  ft  Temple,  for  plaintiff,  ap- 
pellee: 

The  want  of  railings  necessary  to  the  secur- 
ity of  travelers  is  a  "defect "  in  a  way  within 
the  meaning  of  the  Statute,  which  renders  towns 
answerable  for  damages  sustained  "by  reason 
of  any  defect  in  a  way." 

Baden  v.  Attleborotu/h,  7  Gray,  838.  See  also 
Narris  y.  LitcJifield,  35  N.  H.  271;  Hyatt  v. 
Bondout,  44  Barb.  891. 


ucular  circumstances  of  the  case. 

Ftymouth  Ttop.  v.  Graver,  125  Pa.  24;  Sharp- 
T.  Shergreen  Twp,  67  Mich.  448;  Joslyn  v.  De- 
troit (Mich.)  42  N.  W.  Rep.  50;  SouthweU  ▼. 
Detroit  (Mich.)  42  N.  W.  Rep.  118. 

Evidence  that  it  was  not  customary  in  Kent 
County  to  have  barriers  on  highway  embank- 
ments  was  properly  excluded. 

Champaign  v.  Patterson^  50  111.  65;  UinMey 
V.  Barnstable,  109  Mass.  126;  Kentoortliy  ▼. 
Ironton,  41  Wis.  647.  653;  Perkins  ▼.  Fond  du 
Lac,  84  Wis.  435,  442;  Hubbard  v.  Concord,  85- 
N.  H.  60;  Littleton  v.  Eichardson,  32  N.  H.  59; 
Hyatt  V.  Rondout,  44  Barb.  885;  Tripp  v.  Ly- 
man, 37  Me.  250. 

The  want  of  guard  rails  would  be,  in  con- 
templation of  law,  the  proximate  cause  of  the 
accident,  if  their  existence  would  have  pre- 
vented it  and  the  plaintiff  was  without  fault. 

Houfe  V.  Fulton,  29  Wis.  801;  Palmei^  v.  An- 
dover,  2  Cush.  600. 

If  a  wagon  is  roadworthy,  then  the  fact  that 
It  has  defects  which  the  defects  in  the  road 
make  dangerous  is  no  defense  to  the  town. 

2  Thompson,  Neg.  1208;  Wharton,  Neg.  par. 
987;  Hammond  v.  Mickwa,  40  Wis.  85;  Hodge 
V.  Bennington,  43  Vt.  450;  Palmer  ▼.  Andoter^ 
2  Cush.  600.  607.  610. 

Long^,  J. ,  delivered  the  opinion  of  the  court:^ 
This  action  is  brought  by  the  plaintiff  as  ad- 
ministrntor  of  the  estate  of  Walter  S.  Gee,  de- 
ceased, against  defendant  Township,  to  recov- 
er damages  on  account  of  the  death  of  Walter 
S.  Gee,  which  the  plaintiff  alleges  was  caused 


Ues  except  by  force  of  the  statute  giving  it.  Bigelow 
V.  Randolph,  14  Gray,  541;  Cfhldsey  v.  Canton,  17 
Ck>nn.  475;  Keed  v.  Belfast,  20  Me.  246;  Eastman  v. 
Meredith,  86  N.  H.  284;  Frazer  v.  Lewiston.  76  Me. 
681;  Altnow  v.  Sibley,  80  Minn.  186;  Yeager  v.  Tip- 
pecanoe Twp.  81  Ind.  46. 

The  liability  of  towns  for  defects  in  ways  is 
whoUy  the  creation  of  statutes,  and  is  a  liability 
strictly  Umlted  and  peculiar.  Oliver  v.  Worcester, 
102  Mass.  489, 496;  Mower  v.  Leicester,  9  Mass.  247; 
Ck)m.  V.  Springrfield,  7  Maas.  9;  Brady  v.  Lowell,  8 
Cush.  121, 124;  Bacon  v.  Boston,  8  Cush.  174:  Brailey 
V.  Southborough,  6  Gush.  141;  Smith  v.  Dedbam,  8 
Cush.  522;  Htzon  v.  Lowell,  18  Gray,  58, 64;  Yinal  v. 
Dorchester,  7  Gray.  421. 

Under  Pub.  Stat.,  chap.  52,  SS18,  a  town  is  liable  for 
a  defect  in  a  highway,— as,  a  loose  cover  of  a  cess- 
pool—without actual  notice,  if  it  might  have  bad 
notice  by  exercise  of  proper  diligence,  although  the 
defect  had  not  existed  for  any  particular  time. 
Post  V.  Boston,  1  New  Eng.  Rep,  542, 141  Mass.  189. 

Dangerous  ditches  and  excavations  by  the  side 
of  highways  must  be  guarded;  and  after  notice  the 
city  will  be  liable  for  injuries  caused  by  neglect  to 
put  up  barriers.  Authorities  cited  in  Eiley  v.  Kan- 
sas City,  2  West.  Rep.  203, 87  Mo.  103. 

Municipal  authorities  are  liable  for  the  failure  to 
erect  suitable  barriers  between  a  highway  and  a 
railroad  parallel  thereto,  where,  without  such  bar- 
riers, the  place  is  so  dangerous  that  travelers  are 
exposed  to  great  peril.  Plymouth  Twp.  v.  Graver, 
125  Pa.  24. 

A  town  is  liable  for  injuries  resulting  from  de- 
fects in  those  portions  of  its  streets  which  are  with- 
in the  locality  of  railroads  which  cross  them,  of 
which  it  has  or  may  have  reasonable  notice,  if  it 
can  remedy  them  by  reasonable  care  and  diligence 
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without  interfering  with  the  constructipn  or  opera- 
tion of  the  railroad.  Noyes  v.  Gkirdner,  1  L.  B.  A» 
354, 147  Moss.  505. 

A  village  taking  possession  of  a  strip  of  land  over 
the  right  of  way  of  a  railroad  and  aloner  the  street^ 
and  constructing  a  sidewalk,  is  liable  for  injuries 
from  its  defective  condition.  Mansfeld  v.  Moore, 
18  West.  Rep.  878, 134  III.  132. 

A  village  is  not  liable  for  the  death  of  a  persoa 
drowned  in  a  canal,  attributable  to  want  of  a  bar- 
rier between  the  village  street  and  the  canal,  if  the 
land  where  the  barrier  was  required  is  the  property 
of  the  State,  or  if  the  barrier  would  have  rendered 
the  travel  on  the  street  dangerous.  Veeder  v. 
Little  Falls,  1  Gent  Rep.  519, 100  N.  Y.  843. 

If  a  traveler  is  injured  in  consequence  of  a  pal- 
pable defect  in  a  hig>bway.  It  is  no  defense  that  his- 
horse,  at  the  exact  time  of  the  Injury,  was  runninfir 
away,  or  was  beyond  his  control.  Plymouth  Twp. 
V.  Graver,  125  Pa.  24. 

It  is  not  sufficient  to  exonerate  a  village  that  the 
superintendent  has  no  money  in  his  hands  to  repair 
walks,  where  he  had  no  authority  to  call  upon  the 
trustees  for  the  same.  Pomf rey  v.  Saratoga  Springs, 
7  Cent.  Rep.  44, 104  N.  Y.  459. 

The  liability  of  the  town  or  city  does  not  extend 
to  persons  not  within  the  protection  of  the  statute. 
Blodgott  V.Boston,  8  Allen,  237;  Higginson  v.  Na- 
hant,  11  Allen,  530;  Stickney  v.  Salem,  8  Allen,  874; 
Britton  V.  Cummington,  107  Mass.  847;  Stinson  v. 
Gardiner,  42  Me.  248. 

An  action  is  not  maintainable  against  a  town,  for 
a  personal  injury  not  received  within  the  limits  of 
a  highway,  but  within  five  feet  of  the  curbstone^ 
which  the  town  was  not  bound  to  repair.  Stone  v. 
Attieborough,  1  New  Eng.  Rep.  468, 140  Mass.  328. 


by  the  wrongful  negligence  of  the  defendant 
to  keep  in  good  repair,  and  in  a  condition  rea- 
sonably aaie  for  travel,  a  certain  highway  in 
that  Township.  Plaintiff  on  the  trial  in  the 
court  below,  before  a  Jury,  had  a  verdict  and 
Judgment  for  $2,600.  Defendant  brings  er- 
ror. 

Forty-nine  errors  are  assigned.  Ten  of  the 
assignments  of  error  are  based  upon  the  ruling 
of  the  court  in  the  admission  and  rejection  of 
evidence  during  the  trial.  Twenty-two  of  such 
assignments  of  error  are  based  upon  the  refus- 
al of  the  court  to  give  defendant's  written  re- 
quests to  charge,  and  the  balance  of  such  as- 
rignments  are  oased  upon  certain  portions  of 
the  charge  as  given. 

The  circumstances  under  which  Mr.  Qee  re- 
ceived his  injuries  are  not  much  in  dispute,  and 
are  stat^  ve^  fully  in  the  brief  of  counsel  for 
defendant.  It  appears  that  a  party  of  ladies 
and  gentlemen,  including  plaintiffs  intestate 
and  uie  plaintiff,  all  residents  of  the  City  of 
Grand  Rapids,  had  arranged  to  make  a  visit 
and  spend  the  evening  at  the  residence  of  Mr. 
A.  J.  Gill,  which  is  situate  in  the  Township  of 
Walker,  about  two  and  a  half  miles  west  of  the 
City  of  Grand  Rapids,  on  the  south  side  of  the 
highway  called  "Bridge-Street  Road,"  running 
from  the  city  westward  to  the  Grand  River,  a 
distance  of  about  ten  miles.  Plaintiff's  intes- 
tate, who  was  part  owner  of  a  livery- stable, 
furnished  the  conveyance,  team  and  driver,  for 
which  he  was  paid  by  the  party.  The  convey- 
ance provided  was  a  long  carry-all  on  wheels 
of  peculiar  and  unusual  build,  being  more  than 
twenty  feet  long,  made  without  any  reach, 
with  a  "  goose-neck "  forward  supporting  the 
driver's  seat,  and  under  which  the  fore-wheels 
turned.  The  seating  room  for  passengers  ex- 
tended from  behind  the  goose-neck  backward 
several  feet  beyond  the  hind  axle,  and  it  was 
entered  from  behind  by  a  step;  the  seats  run- 
ning lengthwise,  and  being  over  fifteen  feet 
long.  Tne  vehicle  was  so  constructed  that 
when  loaded  the  weight  of  the  passengers  rest- 
ed almost  entirely  on  the  hind  axle.  The  tread 
of  the  wagon  was  wider  than  usual,  the  wheels 
being  nearly  a  foot  further  apart  than  in  ordi- 
nary wagons.  It  was  drawn  by  four  horses, 
the  pole  being  attached  to  the  collars  of  the 
wheel-horses  by  pole-straps,  no  neck-yoke  being 
used. 

The  party  arrived  at  Mr.  Gill's  house  be- 
tween 8  and  9  o'clock  in  the  evening,  and  re- 
mained till  about  1  o'clock  in  the  morning  of 
Fehmary  25, 1887,  when  they  started  to  return 
in  the  same  conveyance.  There  were  twenty- 
six  full-grown  persons,  including  the  driver,  in 
the  load,  one  of  whom,  the  plaintiff,  besides 
the  driver,  sat  on  the  driver's  seat.  Two  of 
these  persons,  plaintiff's  intestate  and  Mr.  Fred 
Clark,  rode  standing  on  the  hind  step;  and  the 
remainder,  nine  gentlemen  and  thirteen  ladies. 
In  the  seating  room  of  the  carry-all,  the  most 
of  the  ladies  being  in  the  forward  part.  The 
road  at  this  time  was  covered  with  snow  and 
ice.  There  had  been  several  sunny  days,  and 
the  snow  had  somewhat  thawed  in  the  daytime, 
but  had  frozen  again  at  night.  The  convey- 
ilnce  was  on  wheels,  though  for  some  part  of 
the  way  on  this  highway  the  sleighing  was 
good,  and  sleighs  were  being  generally  used. 
A  short  distance  from  Mr.  Gill's,  on  this  road 
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towards  the  city,  over  which  the  party  started 
to  return,  was  a  valley  between  twr  hills.  The 
road  began  to  descend  towards  the  east  shortly 
after  leaving  Mr.  Gill's  gate,  and  continued  to 
descend  for  about  twelve  to  fifteen  rods,  until 
it  reached  an  embankment  constructed  across 
the  valley  from  hill  to  hill,  a  distance  of  about 
eighteen  rods.  This  embankment  was  from 
twelve  to  sixteen  feet  wide  at  the  top,  with 
sides  sloping  at  a  grade  of  about  one  foot  per- 
pendicularly to  one  and  one-half  feet  horizon- 
tally, being  at  the  point  where  the  accident 
occurred  from  nine  to  ten  feet  high  above 
the  natural  surface,  and  some  seventeen  feet  on 
the  grade  to  the  bottom  of  the  embankment. 
It  had  no  railings  or  barriers  at  the  sides.  The 
traveled  trac^  of  the  highway  passed  over  thia 
embankment,  and  there  was  a  well-defined  trav* 
eled  track,  with  tracks  of  teams  and  vehicles 
worn  down  into  the  snow  and  ice  forming  two 
parallel  troughs,  from  i.wo  to  four  inches  deep, 
with  a  cone  or  raised  ridge  between  them,  along 
about  the  middle  of  the  embankment;  the 
track  on  the  hill  approaching  it  not  being  so 
well  defined,  as  teams  in  descending  the  hill 
had  not  followed  any  particular  track  until 
they  came  to  the  embankment.  Near  the  top- 
of  the  hill,  near  Mr.  Gill's,  there  was  a  hollow 
place,  which  had  been  washed  out  by  a  thaw 
in  the  early  part  of  the  winter.  This  place  had 
been  marked  by  a  stake,  and  Mr.  Gill  accom- 
panied the  party  with  a  lantern  to  guide  them 
by  this  hollow,  which  he  did,  the  team  keep- 
ing to  the  south  side  of  the  road  as  they  went 
down  the  hill. 

The  ni^ht  was  cold  and  frosty,  and  the  road 
on  the  hill-side  and  across  the  embankment 
was  icy  and  slippery.  There  was  no  moon, 
but  it  was  not  a  dark  night,  being  light  enough 
for  the  driver  to  see  the  traveled  track,  ten  or 
fifteen  rods  ahead  of  his  team.  After  the  team 
passed  the  hollow  place,  Mr.  Gill  left  them, 
and  returned  home,  and  the  vehicle  proceeded 
down  the  hill,  the  horses  goin^  at  a  pace  be- 
tween a  trot  and  a  walk,  keepmg  to  the  south 
side  of  the  roadway  until  they  approached  the 
bottom  of  the  cutting,  and  the  bep:inning  of 
the  embankment.  At  this  point  there  was  a 
water-break,  being  a  slight  elevation  crossing 
the  road  to  turn  the  water  which  might  flow 
down  through  the  cutting  to  the  sides  of  the 
embankment.  On  approaching  this,  the  team 
and  vehicle  being  on  the  south  side  of  the  road, 
the  driver  undertook  to  bring  them  into  the 
traveled  track,  so  that  both  off  wheels  should 
be  on  the  south  side  of  the  ridge  or  cone,  above 
mentioned,  and  both  near  wheels  should  be  on 
the  north  side  of  it,  and  for  that  purpose  drove 
his  team  somewhat  to  the  north,  and  then  along 
the  center  of  the  traveled  track.  It  appears 
that  the  fore  wheels,  in  coming  on  to  the  em- 
bankment, took  the  traveled  track  as  intended, 
but  the  hind  wheels  did  not  follow  therein, 
and,  going  too  far  to  the  north,  both  of  them 
got  wholly  on  the  north  side  of  the  cone,  and 
thus  failed  to  track  with  or  follow  the  fore 
wheels.  The  wagon  proceeded  along,  the  team 
and  fore  wheels  keeping  the  track,  and  the 
hind  wheels  keeping  out  of  it,  and  getting 
further  and  further  out  towards  the  north  edge 
of  the  bank.  The  driver,  giving  his.  attention 
to  his  horses,  did  not  notice  the  hind  part  of 
the  wagon.    Mr.  Gee,  the  deceased,  and  Mr. 


over  to  the  north  edge  of  the  bank,  the  fore 
wheels  remaining  in  the  traveled  track.  Then 
a  slight  jolting  was  noticed,  and  deceased  and 
Clark  jumped  to  the  ground,  deceased  putting 
his  shoulder  to  the  north  side  of  the  wagon, 
apparently  endeavoring  to  push  it  back  onto 
the  roadway  by  his  own  strength.  About  this 
time  the  hind  axle  broke  close  to  the  off  (or 
south)  hind  wheel,  and  the  hind  part  of  the 
wagon  immediately  slid  sideways  down  the 
-embankment,  the  horses  being  still  in  motion, 
and  the  driver  knowing  nothing  of  anything 
being  wrong  imtil  the  hind  end  of  the  wagon 
began  to  go  down.  The  entire  conveyance 
moved  forward,  from  the  place  where  the  axle 
broke,  about  forty  feet,  before  stopping.  The 
lore  wheels  and  fore  part  of  the  wagon  remained 
on  the  roadway,  ana  the  hind  part  slid  around 
«o  that  the  rear  was  at  the  foot  of  the  bank, 
some  seventeen  feet  from  the  top  of  the  bank, 
the  driver  remaining  on  his  seat  until  the 
horses  were  unhitch^.  None  of  the  persons 
remaining  in  the  wagon  were  injured.  Mr. 
Oee,  the  deceased,  being  on  the  north  side  at 
the  rear  end  of  the  wagon  when  it  went  over 
the  edge,  was  thrown  some  distance  down  the 
bank,  and  in  some  manner  received  a  blow  on 
the  head.  At  first  he  did  not  appear  seriously 
hurt,  and  took  an  active  part  in  unhitching  the 
horses,  and  went  back  with  a  greater  part  of 
the  party  to  Mr.  Gill's  house  to  obtain  some 
other  conveyance.  Having  obtained  a  sleigh 
At  Mr.  Gills,  and  the  offer  of  another  at  Mr. 
Edison's,  about  a  quarter  of  a  mile  further 
west,  Mr.  Gee  started  with  Edison  to  walk 
there  and  get  it,  another  of  the  party  accom- 
panying him  with  a  pair  of  horses.  During 
this  walk  Mr.  Gee  complained  of  a  severe  pain 
in  his  head,  where  he  had  received  a  blow,  and 
relumed  to  Gill's  and  laid  down,  and  shortly 
jifter  became  unconscious,  and  died  a  few  days 
thereafter  from  the  effects  of  it. 

The  only  ground  upon  which  any  attempt  is 
made  to  hold  the  Township  liable  is  the  alleged 
neglect  to  provide  barriers  or  railings  along  the 
sides  of  the  embankment  in  question.  The 
court  in  instructing  the  jury  stated  that,  to  en- 
title the  plaintiff  to  recover,  he  must  prove,  by 
a  fair  preponderance  of  evidence,  (1)  that  the 
highway  at  the  place  where  Walter  S.  Gee  re- 
ceived the  injuries  which  caused  his  death  was 
not  in  good  repair,  and  in  a  condition  reason- 
ably safe  and  fit  for  travel;  (2)  that  the  defend- 
ant had  reasonable  lime  aod  opportunity  after 
said  highway  became  unsafe  and  unfit  for  travel 
to  put  the  same  in  a  proper  condition  for  use, 
and  had  not  used  reasonable  diligence  therein; 
(3)  that  at  the  time  said  Gee  received  said  in- 
juries both  he  and  the  driver  were  exercising 
proper  care  and  caution,  and  that  no  negligence 
of  either  contributed  to  the  injury  of  which 
oomplaint  is  made;  (4)  that  Mr.  Gee's  death  was 
caused  by  injuries  which  he  then  received,  and 
that  his  next  of  kin,  the  persons  entitled  by  law 
to  distribution  of  his  personal  estate,  have  sus- 
tained pecuniary  loss  by  his  death. 

The  defendant  in  its  first  request  asked  the 
court  to  charge  the  jury  that  under  the  plead- 
iuns  and  proofs,  as  no  liability  was  shown,  the 
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where  the  accident  occurred  was  in  a  condition 
reasonably  safe  and  fit  for  travel,  and  in  this 
case  that  question  will  depend  upon  vour  solu- 
tion of  another  question,  viz.,  whetneror  not 
suitable  railings  or  barriers  along  the  sides  and 
top  of  the  embankment  in  question  were  nec- 
essary to  render  the  highway  reasonablv  safe 
and  fit  for  travel." 

The  question  of  the  negligence  of  the  defend- 
ant under  the  charge  so  given  was  therefore 
made  to  depend  upon  the  question  of  the  duty 
of  the  defendant  to  erect  and  maintain  these 
barriers,  and,  under  the  circumstances  sur- 
rounding the  case,  was  left  as  a  question  of  fact 
for  the  determination  of  the  jury.  It  is  con« 
tended  by  defendant's  counsel  that  this  waserror. 

It  appears  that  this  highway  had  been  used 
there  for  twenty-five  years.  That  the  Town 
had  done  work  on  this  embankment  during  the 
spring  and  summer  prior  to  the  accident,  when 
it  was  raised  about  fifteen  inches,  all  the  statu-* 
tory  labor  during  that  year  being  put  on  this 
fill.  There  never  was  any  railing  or  barrier  of 
any  kind  on  either  side  of  the  embankment. 
The  actual  condition  of  the  hill  and  embank- 
ment was  well  known  to  the  town  officers,  the 
supervisor,  justice  of  the  peace,  town-clerk 
and  commissioner  of  highways  having  passed 
over  it  during  the  winter  and  spring  before  the 
accident,  and  Mr.  Edison,  the  overseer  of  that 
road  district,  lived  on  that  road,  within  forty 
rods  of  the  place  of  the  accident,  passing  over 
it  every  time  he  went  inlo  the  city. 

Plaintiff's  counsel  in  their  brief  assign  the  fol- 
lowing as  the  reason  of  the  accident:  The  ac- 
cident did  not  occur  because  of  any  slipping  or 
sliding  of  the  wagon.  It  was  one  that  might 
have  happened  on  such  a  road  as  well  in  July 
as  in  February.  It  was  simply  one  of  those 
affairs  by  which  a  man  gets  unconsciously  and 
in  perceptibly  out  of  the  beaten  track,  either 
when  he  is  on  foot  or  driving  in  the  night-time, 
and  especially  after  bemg  compelled  to  deviate 
from  the  straight  traveled  way  by  obstructions 
in  his  pathway  which  he  must  necessarily  go 
around.  That  the  immediate  and  proximate 
cause  of  the  injury  in  this  case  resulted  from: 
first,  the  narrow  top  or  surface  of  the  artificial 
embankment;  second,  the  want  of  any  barriers 
or  guard  along  the  sides  to  prevent  vehicles 
from  goin^  over  in  the  night-time. 

It  is  claimed  by  plaintiff's  counsel  that  owing 
to  the  steep  embanlunent,  and  anticipating  the 
results  likely  to  ensue  to  travelers  in  passing 
over  it  in  the  night-time,  it  was  the  duty  of  the 
Township  at  this  particular  place  to  cause  bar- 
riers and  guards  to  be  erected  in  order  to  secure 
a  reasonable  degree  of  safety  for  public  travel, 
and  that  the  circumstances  of  the  case  brin^it 
within  ihe  provisions  of  the  Statute  requiring 
townships  having  the  care  and  control  of  the 
highway  to  keep  the  same  in  good  repair  and 
in  a  condition  reasonably  safe  and  fit  for  travel 
At  least,  the  question  was  one  for  the  jury  to 
decide,  under  the  circumstances,  whether  the 
road  was  in  such  condition,  and  whether  it  was 
the  duty  of  the  defendant  Township  to  erect 
such  guards  or  barriers.  Outside  this  Statute 
there  is  no  liability. 


•cite  the  following  cases  as  sustainiDg  these 
views ! 

In  Detroit  ▼.  jB^eJbTian,  84  Mich.  126,  the 
plaintiff's  intestate  was  killed  by  running  the 
wagon  which  he  was  driving  off  the  end  of  a 
-culvert,  and  overturning  into  a  ditch.  The 
negligence  alleged  was  that  the  city  erected  too 
short  a  culvert,  and  left  too  much  of  the  ditch 
open  and  unprotected.  It  was  not  alleged  that 
there  was  any  negligence  whatever  in  tne  con- 
struction, except  that  which  pertained  to  the 
plan  itself.  This  court  laid  oown  the  rule  in 
that  case  that,  "when  complaint  is  made  that 
the  original  plan  of  a  public  work  is  so  defec- 
tive as  to  render  the  work  dangerous  when 
•completed,  it  is  apparent  that  the lault  found  is 
with  legislative  action,  and  a  suit  grounded 
upon  it  is  grounded  on  a  wrong  attributable 
to  the  legislative  body  itself;  for  the  determi- 
nai  ion  to  construct  a  public  work,  and  the  pre- 
scribing  of  the  plan,  are  and  must  be  matters 
of  legislation,  whether  done  on  behalf  of  the 
£tate,  bv  or  imder  the  direction  of  its  legisla- 
tive body,  or  on  behalf  of  a  county,  town  or 
-rily,  by  or  under  the  direction  of  the  proper 
board  or  counsel.  In  carrying  out  of  the  plan 
there  may  be  negligence  attributable  to  mmis- 
terial  officers,  but  negligence  in  the  plan  itself 
must  be  attributed  to  the  body  that  devised, 
ord ered  or  adopted  it. "  The  court  further  said : 
^*  In  this  State  the  question  which  lies  at  the 
foundation  of  this  suit  is  not  an  open  one. 
In  Larkin  v.  Saginaw  County,  11  Mich.  88, 
it  was  decided  that  no  action  would  lie  for  an 
injury  resulting  from  an  exercise  of  le^lative 
authority.  1ji  Pontiacf,  Carter,  Z2  Mich.  164, 
which  was  a  case  of  injury,  by  change  in  the 
grade  of  a  street,  to  buildings  previously  erect- 
ed with  reference  to  an  established  grade,  the 
point  was  quite  fully  discussed,  and  the  liabil- 
ity of  the  city  denied." 

In  Lansing  v.  Toolan,  87 Mich.  152,  the  same 
principle  was  stated,  and  the  case  of  Detroit  v. 
^eckman,  supra,  cited  and  approved. 

In  Toolan  v.  Ixinsing,  38  Mich.  315,  the  case 
was  again  before  this  court,  and  Detroit  v. 
Beckman,  again  cited,  and  the  doctrine  there 
laid  down  approved. 

Id  Dati8  v.  Jackson,  61  Mich.  586,  where  the 
action  was  brought  to  recover  damages  for  in- 
juries to  the  plaintiff  in  drivinc^  his  carriage 
against  a  stone  placed  on  the  end  of  a  culvert 
aod  being  overturned,  the  defendant  asked  the 
court  to  instruct  the  jury:  **(4)  If  you  find 
that  the  placing  of  the  stone  in  question  at  or 
near  to  the  end  of  the  box-drain  by  the  defend- 
ant was  a  part  of  the  plan  for  improving  the 
street,  bv  putting  in  the  drain  and  Protecting  the 
«nd  of  the  drain  and  the  traveling  public  from  in- 
jury or  accident  by  placing  the  stone  in  the  po- 
sition where  it  was  at  the  time  of  the  accident, 
the  plaintiff  cannot  recover."  "(9)  The  wrong 
which  must  exist  to  render  the  city  liable  is 
neglect,  and  there  can  be  no  neglect  when  the 
work  was  completed  as  intended.  Negligence 
cannot  be  predicated  on  a  work  done  in  ac- 
cordance with  its  design  or  plan,  even  though 
it  does  not  sufficiently  protect  the  public." 

It  wa^  held  that  these  instructions  were  prop- 
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Davis  V.  Jackson,  supra,  which  we  think  clear- 
\y  distinguishable  from  the  present  case.  The 
circumstances  there  tended  to  show  that  the 
city  had  placed  some  barriers  at  the  ends  of 
the  culvert  for  the  very  purpose  of  preventing- 
persons  running  off  the  end.  The  plaintiff  ran 
against  the  barrier  itself,  and  was  injured. 
Since  the  adoption  of  the  present  Statute  there 
has  been  no  decision  of  this  court  laying  down 
the  rule  now  contended  for  by  defendant's 
counsel.    The  Statute  is  imperative. 

Section  1445,  How.  Stat.,  provides:  "It.  is 
hereby  made  the  duty  of  townships,  villages, 
cities  or  corporations  to  keep  in  good  repair, 
so  that  they  shall  be  safe  and  convenient  for 
public  travel,  at  all  times,  all  public  highways," 
etc.,  "under  their  care  and  control,  and  which 
are  open  to  public  travel."  Section  1442  and 
1443  provide  the  penalty  for  such  neglect,  and 
authorize  the  bringing  of  suit  bv  the  party  in- 
jured. It  is,  however,  **  provided  that  in  all 
actions  brought  under  this  Act  it  must  be 
shown  that  such  township,  village,  city  or  cor- 
poration has  had  reasonable  time  and  opportu- 
nity, after  such  highway  .  .  .  became  unsafe 
or  unfit  for  travel,  to  put  the  same  in  the  proper 
condition  for  use,  and  has  not  used  reasonable 
diligence  therein."  This  Act  was  passed  in 
1879.     Act  No.  244,  Laws  1 879. 

The  Act  of  1887  superseded  and  repealed  the 
Act  of  1879,  but  the  provisions  of  this  Act  are 
very  similar  to  the  provisions  of  the  Act  of 
1879,  and  the  same  duty  is  laid  Upon  town- 
ships, etc.,  to  keep  the  highways  in  repair. 

Precisely  the  same  question  raised  by  counsel 
for  defendant  was  presented  to  this  court  in 
Alexander  v.  Bifj  JRapi(fs(Mich.)42  N.  W.  Rep. 
1071,  and  there  fully  considered.  In  that  case 
it  was  said:  "Nor  can  the  city  escape  responsi- 
bility because  the  crosswalk  was  removed  in 
the  improvement  of  Rose  Avenue,  on  the  prin- 
ciple enunciated  in  Detroit  v.  Beckman,  34 
Mich.  125,  and  other  cases  cited.  While  the 
City  of  Big  Rapids  was  improving  Rose 
Avenue,  or  even  after  the  improvement  had 
been  completed,  it  had  no  right  to  leave  Pine 
Street,  which  crossed  Rose  Avenue,  open  to 
ti'avel,  unless  the  crossing  of  those  two  streets 
was  made  reasonably  safe  and  fit  for  travel." 

In  Joslyn  v.  Detroit  (Mich.)  42  N.  W.  Rep. 
50,  it  was  also  held  that  this  Statute  makes  the 
municipality  not  only  liable  for  injuries  result- 
ing from  a  neglect  to  keep  the  highway  in  re- 
pair, but  also  to  keep  the  same  in  a  condition 
reasonably  safe  for  travel.  Whether  this  high- 
way was  in  such  a  condition,  it  seems  to  us, 
was  a  question  for  the  jury,  under  the  circum- 
stances here  stated. 

The  negligence  complained  of  was  the  want 
of  any  barners  or  railways  along  a  highway 
leading  out  from  a  populous  city,  and  over 
which  was  a  great  amount  of  travel,  the  em- 
bankment being  built  up  between  two  hills  to 
such  a  height  and  so  narrow  that  persons  driv 
ing  there  might  be  in  danger  of  being  pre- 
cipitated over  the  embankment,  and  the  neglect 
to  place  some  kind  of  barriers  there  would, 
under  the  circumstances  here  stated,  become  a 
question  of  tact  for  the  determination  of  the 
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Jury  whether  the  Township  had  neglected  a 
duty  which  this  Statute  imposes,  and  the  ques- 
tion was  fairly  submitted  under  the  charge  as 
given. 

In  Plymouth  Tkop.  ▼.  Oraver,  125  Pa.  24,  a 
somewhat  similar  question  arose  under  a  statute 
of  Pennsylvania.  The  statute  provided  that 
such  roads  should  be  kept  constantly  in  a  state 
of  repair,  and  that  at  all  seasons  they  should  be 
kept  clear  of  all  impediments  to  easy  and  con- 
venient traveling,  at  the  expense  of  the  town- 
ship. It  was  held  that  where  plaintiff's  horse, 
traveling  on  a  highway,  and  parallel  with  and 
adjoining  a  railroad,  took  fright  at  a  locomo- 
tive, ran  upon  the  track  and  was  killed  by  the 
cars,  it  was  for  the  jury  to  say  whether  the 
township  supervisors  were  negligent  in  not 
erecting  a  barrier  between  the  highway  and 
the  railroad. 

In  8/tarp  v.  Ecrrgre^,n  Twp. ,  67  Mich.  448,  an 
action  was  brought  to  recover  for  injuries  sus- 
tained by  plaintiff  in  being  overturned  upon  a 
public  highway.  It  appeared  that  plaintiff 
was  driving  with  her  husband  along  a  public 
highway,  and  that  in  descending  a  sand  hill, 
where  the  road  had  been  raised  to  the  height 
of  fifteen  feet,  and  left  about  sixteen  feet  wide, 
unprotected  on  either  side  by  any  railing  or 
other  structure  to  prevent  persons  or  teams 
from  going  off  the  bank  at  the  sides  in  case  of 
accident,  the  horse  shied  to  the  side  of  the 
track,  and,  becoming  unmanageable,  went  off 
the  embankment,  taking  the  carriage  with  him, 
and  seriously  injuring  the  plaintiff.  It  was 
held  by  this  court  that  it  was  a  question  for 
the  determination  of  the  jury,  under  the  cir- 
cumstances, whether  the  road  was  kept  in 
reasonable  repair  and  safe  for  travel.  This 
Statute  cannot  be  given  a  construction  that 
would  relieve  a  township  or  other  municipality, 
upon  which  a  burden  is  cast  to  keep  its  high- 
ways in  repair  and  reasonably  safe  for  travel, 
from  liability  by  sa^ng  that  it  had  adopted  a 
method  of  construction  and  had  built  acoord- 
iiig  to  the  plan. 

Municipalities  cannot  construct  a  dangerous 
and  unsafe  road, — one  not  safe  and  convenient 
lor  public  travel. — and  shield  themselves  be- 
hitul  their  legislative  powers  to  adopt  a  plan 
and  method  of  building  and  constructing  in 
accordance  therewith.  The  negligence  con- 
sists, not  in  the  plan  of  the  work  or  the  man- 
ner in  which  it  is  done,  but  in  the  failure  |to 
provide  suitable  protection  against  accident 
after  the  embankment  has  been  made.  The 
JSiMiutc  is  imperative  to  make  a  road  reasonably 
safe,  and  whether  it  is  in  that  condition  of 
safety  and  fit  for  travel  must  be  a  question  for 
tbe  jury,  under  proper  circumstances. 

If  this  roadway  was  built  at  such  height  be- 
tween hi  lis.  and  so  narrow,  that  it  required  bar- 
liers  to  make  it  reasonably  safe,  it  became  the 
duty  of  the  Township  to  erect  them,  and,  fail- 
irie:  in  this,  the  Township  must  be  held  to  suffer 
I  lie  consequences  of  such  neglect.  It  seems  to 
he  uniformly  held  that  the  absence  of  railings 
or  ])arriers  at  dancrerous  places  along  a  public 
hi^riiway  is  a  detect  for  which  the  town  is 
liable.  Harris  v.  Clinton  Twp,  64  Mich.  447; 
Adarm  ▼.  Natick,  13  Allen,  429;  Alrjer  v. 
Lmmll,  8  Allen,  402;  Palmer  v.  Andorer,  2 
Gush.  «nO:  Woodman  ▼.  Nottingham,  49  N.  H. 
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887;  Joliet  v.  rerley,  85  HL  58;  Whan.  Ne^ 
§976. 

In  a  note  to  9  Am.  &  Enir.  Cyclop.  Law,  p. 
881,  title  Highways,  it  is  laid  down  as  a  rule  of 
law  that  in  those  cases  where  the  erection  of 
railings  or  barriers  along  the  highway  is  a 
reasonable  and  neoessaxy  precaution  to  ^[oard 
travelers  against  injury,  the  municipahtv  i» 
bound  to  provide  such  safeguards,  and  will  lie 
held  liable  for  a  failure  in  this  regard,  dtic? 
Haskell  v.  JV>w  Gloucester,  70  Me.  305;  Sto^^k 
V.  Portsmouth  62  N.  H.  221;  Daris  v.  BiU,  41 
N.  H.  829;  Palmer  v.  Andover,  2  Cosh,  600; 
Bov>ea  V.  Lowell,  7  Gray,  100;  Bahmm  ▼.  Rrk- 
poH,  101  Mass.  98;  Freeport  v.  IsbeU^  83  III. 
440:  Koester  v.  Ottum?ca,  84  Iowa.  41;  Bffstett 
V.  8t,  Josevh,  58  Mo.  290;  Kennedy  v.  Jiaif^, 
78  N.  Y.  365;  Atlanta  v.  Wilson,  59  Ga.  544; 
CfLeary  v.  Mrrnkato,  21  Minn.  65;  Pittston  v. 
Hart,  89  Pa.  889,  and  other  cases. 

If  the  Township  could  not  make  this  em- 
bankment there  reasonably  safe  and  fit  for 
travel  in  adopting  a  plan  of  construction,  it  was 
not  compelled  to  construct  a  highway  over  itie 
place,  or  to  maintain  it,  and  it  could  nave  bt-en 
closed  to  public  travel  until  put  in  safe  condi- 
tion. But  having  constructed  it,  and  invited 
the  public  to  travel  over  it,  its  duty  under  tb» 
Statute  was  plain.  It  appears  that  the  direct 
and  immediate  cause  of  the  injury  was  the  un- 
guarded condition  of  this  high  embankment. 
If  any  sort  of  barriers  had  been  placed  along  its 
sides,  so  that  the  hind  wheels  of  the  vehicle 
could  not  have  traveled  so  far  over  the  aide,  no 
accident,  apparently,  would  have  happened. 
It  is  true  that  no  complaint  was  made  to  the 
officers  of  the  Township  whose  duty  it  was  to 
maintain  the  road  in  a  safe  condition,  jet,  as 
we  have  stated,  it  did  appear  that  they  lived  in 
close  proximity  to  the  ])laGe,  and  some  of  them 
frequently  passed  over  it.  and  must  he  held  u> 
have  had  such  knowledge  or  notice  of  its  de- 
fective condition  as  the  Statute  requires  to  fix 
the  liability.  It  is  contended  that  the  evidence 
shows  that  the  occxurence  was  a  pure  accident. 
We  do  not  so  regard  it.  It  was  a  question  for 
the  jury^  to  find  whether  it  would  have  oc- 
curred if  the  highway  had  been  in  proper  cc*n- 
dition,  and  this  question  was  left  to  them  under 
the  char^  of  the  court. 

It  is  also  claimed  that  a  sleigh  was  the  only 
proper  vehicle  to  be  used  on  that  highway  at 
that  season  of  the  year.  The  evidence,  how- 
ever,  shows  that  at  many  places  along  the 
highway  out  from  the  city  that  night  the  snow 
had  melted  off  so  that  the  ground  was  bare  in 
places,  and  that  a  vehicle  on  wheels  was  better 
and  more  easily  drawn. 

It  is  also  claimed  that  this  particular  vehicle 
was  unsuitable,  and  not  roadworthy,  being  un- 
wieldy and  unmanageable.  This  que>iion 
was  left  to  the  jury  under  the  charge  of  the 
court,  and  they  have  determined  otherwise.  It 
was  a  question  of  fact  for  them. 

The  court,  also,  in  a  very  full  charge,  and 
in  which  we  find  no  error,  left  the  question  of 
the  contributory  negligence  of  the  deceased 
and  of  the  driver  to  the  jury.  We  shall  not, 
therefore,  discuss  these  questions  raised  under 
the  assignments  of  error  relating  to  that  branch 
of  the  case  further  than  to  say  that  if  by  the 
carelessness  of  the  defendant  in  constnictiog 
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nnd  mainlaininc^  a  dangerous  highway  there, 
— one  not  fit  and  safe  for  public  travel, — and 
by  reason  of  such  defects  and  dangerous  con- 
dition the  hind  wheels  of  the  wagon  slid  over 
the  embankment,  and  the  wagon  was  liable  to 
be  overturned,  and  the  parties  then  and  there 
in  the  wagon,  under  the  charge  of  the  de- 
ceased, liable  to  meet  with  great  bodily  in- 
juries, it  was  not  negligence  on  the  part  of  the 
<leceased  to  use  all  due  care  to  prevent  the 
overturning  and  consequent  injury  to  the  par- 
ties in  bis  charge.  The  fact  that  he  alighted 
jind  placed  his  shoulder  to  the  vehicle  to  pre- 
vent the  accident  could  not  be  charged  as 
negligence.  If  it  was  the  negligence  of  the 
defendant  in  not  repairing  the  highway  which 
placed  the  deceased  and  tnose  under  his  charge 
in  a  perilous  position,  no  negligence  could  be 
imputed  to  the  deceased,  if,  acting  upon  that 
occasion,  as  it  appeared  to  him  to  be,  for  the 
safety  of  himself  and  the  party  in  his  charge, 
he  did  not  take  the  precaution  which  upon 
-consideration  a  more  prudent  man  might  have 
taken.  At  least  it  was  a  question  for  the  Jury, 
3ind  fairly  submitted. 

*  Counsel  for  defendant  has  devoted  great 
f^pace  in  his  brief  to  the  assignment,  and  urged 
the  same  in  his  oral  argument  here,  that  the 
<:ourt  erred  in  refusing  to  permit  defendant  to 
^ive  in  evidence  the  custom  and  usage  gener- 
ally as  to  placing  barriers  or  railings  on  the 
hides  of  similar  embankments  on  highways; 
and  it  is  contended  that  travelers  have  no  right 
to  expect  more  than  the  usual  and  customary 
safeguards,  and  that  it  would  be  unreasonable 
to  expect  any  township  to  use  extraordinary  or 
iinusual  means  to  insure  safety  to  travelers. 
Under  the  circumstances  here  stated,  we  think 
that  there  is  no  force  in  this  contention.  The 
statute  itself  imposes  the  duty,  and  the  rnimi- 
oipality  cannot  be  heard  to  saj  that  because 
liiome  other  municipality  has  failed  in  its  duty 
it  can  be  excused  from  liability  arising  from 
?iuch  neglect.  Neither  do  we  see  how  the  ac- 
tion of  the  officers  of  some  other  locality  could 
in  any  way  have  influenced  the  officers  of  the 
Township  in  constructing  this  embankment. 
But,  however  that  may  have  been,  their  duty 
was  plain,  and  no  such  excuse  could  avail. 

Complaint  is  also  made  of  the  charge  of  the 
court  upon  the  measure  of  damages.  We  have 
read  the  charge,  and  do  not  think  it  open  to  criti- 
cism. We  do  not  need  to  discuss  all  the  errors 
4issigned,  or  the  refusal  of  the  court  to  give  de- 
fendant's requests  in  charge  to  the  jury.  The 
charge  as  given  was  fair  and  very  f  ull,*submit- 
ting  aU  proper  questions  to  the  jury,  and  we 
find  no  error  in  the  refusal  to  charge  the  re- 
quests. Many  of  them  were  covered  by  the 
i^cneral  charge,  and  in  so  far  as  they  were  not 
so  covered  we  do  not  think  there  was  error  in 
refusing  them.  Upon  the  whole  record  we  may 
4idd  that  we  think  the  case  very  fairly  tried, 
^od  fully  and  fairly  submitted,  and  we  see  no 
l^ood  reason  for  disturbing  the  verdict. 

T?ie  judgment  muit  be  termed,  with  eoits. 

Sherwood*  Oh,  J.,  and  llIorse»  J,,  con- 
curred with  Loiii^f  J, 

Cskmpbellf  J„  dissenting: 

I  do  not  think  that  plaintiff  made  out  a  case 
for  recovery.  It  is  hardly  necessary  to  enlarge 
-C  L.  R.  /  . 


on  the  reasons  why  I  do 
of  my  Brother  Long,  f   i 
their  general  tenor.    Tbii  i 
causeway  between  higl 
side,  appears  to  have  a 
quite  as  wide  as  is  usual  i 
differs  from  the  comm(  i 
needing  and  having  no  n  i 
existed  a  long  time,  and    I 
the  strongest  reasons  wh 
regarded  as  negligent  in    i 
far  as  appears,  has  been    : 
I  do  not  understand  that  : 
1887  purport  to  impos€ 
authorities  of  changing    : 
particular.    Neither  do  !  i 
can  dictate  to  highway     i 
barriers  on  a  road  bon  ! 
stream,  which  are  very 
very  few  persons  would   i 
up  in  such  a  place.    The 
pened  here  would  have  I 
just  as  probably  and  just  \ 
the  same  width  bordered  I 
ceased  was  perfectly  fai 
and  knew,  if  anyone  di( 
capable  of  causing  miscli 

Common  highways  an 
hides,  and  a  township  <  \ 
make  a  roadway  so  wid 
space  for  the  sliaings  and  \ 
so  long  that  it  would  wit 
possible  to  turn  aside,  tc 
ing  around,  in  twice  tl  i 
law  for  any  roadway.    ' 
center  of  the  road  was  nc 
at  the  season,  but  it  was 
ceased,  and  it  was  his  di 
his  driver,  to  keep  an  ey( 
which  the  wagon  was  m  : 
was  properly  driven.    Tl 
movement  of  the  wagon  v 
the  failure  of  deceased  anc 
and  if  they  were  excusab]  i 
stead  of  runners  at  such  i 
with  such  an    unwieldy 
bound  to  look  to  their  m 
clear  that  the  condition  o\ 
proximate  cause  of  the  d : 
he  had  been  killed  or  thi 
the   wa^n,   this  might 
traced  directly  to  that  sou  i 
stayed  in  the  wagon  came  I 
been  thrown  from  the  sle 
safe  to  stand,  he  could  1 
blame  but  himself.    But 
injury  by  attempting  to  hi 
mous  wagon  up  a  slope  by 
a  thing  that  was  prepos: 
which  was  certain  to  s wee; 
slip.    It  is  impossible,  it  li 
that  he  did  not  directly  coi 
and  he  was  in  fact  not  mei 
its  primary  cause. 

I  am  not  prepared  to  dej; 
ceive  to  be  the  settled  law  o: 
that  the  proper  or  best  i 
roads  is  among  the  pres 
ments  of  average  Jurors, 
with  that  discretion  are  sel 
to  act  on  their  best  judgm 
,lieve  their  judgment  is  op 
so  monstrously  perverted  i 


nerer  used  their  discretion  at  alL  We  have  no 
laws  that  require  perfect  roads,  or  perfect  safe- 
guards. It  IS  not  negligence  to  do  tv  hat  is  usu- 
ally done  in  similar  cases,  uniil  some  statute 
intervenes  to  require  it  specifically.  We  have 
no  statute  that  requires  roads  in  dry  places  to 
be  guarded  by  barriers.  The  Law  of  1877, 
which  provided  for  them,  was  repealed  in  1881, 
except  as  to  roads  bordering  on  streams.  There 
is  some  reason  for  holding  bridges  to  have  their 
approaches  made  different  from  ordinary  roads, 
partly  because  it  is  usual,  and  therefore  ex- 
pected, and  practically  required  by  statute,  and 
partly  because  a  road  approaching  is  narrowed 
to  correspond  with  the  width  of  the  bridge,  and 
vehicles  are  more  likely  to  miss  the  way,  and 
animals  are  not  unlikely  to  need  looking  after 
in  driving  them  on  it.  But  it  is  not  at  all  usual 
to  put  up  guards  beside  roads  of  even  width, 
ana  with  roadway  as  wide  as  our  turnpikes  and 
plank  or  gravel  roads  are  required  to  be.  And 
no  one  would  think  of  fencing  between  the  road- 
way and  the  ditches,  which,  as  before  sug- 
gested, would  have  created  the  same  difficulty 
for  this  wagon  that  existed  on  the  highway  in 

?[ue6tion.    I  think  there  should  be  judgment 
or  defendant  of  reversal. 

Champlin,  J,,  took  no  part  in  the  decision 
of  this  case. 


Eulalia  HARRIS 

Albert  SMITH,  Admr.  of  John  S.  Smith, 
Deceased,  AppU 

(....Mich.....) 

!•   In  an  action  by  a  woman  to  recover 
compensation  for  serrices  rendered  in 

the  family  of  her  &tep-father,  with  whom  she 
lived,  it  Is  error  to  Instruct  the  Jury  that  she 
oould  recover  if  they  should  find  that  there  was 
an  implied  promise  on  the  part  of  the  step-father 
to  pay  for  such  services,  where  there  Is  nothing 
In  the  facts  and  circumstances  of  the  case  to 
overcome  the  presumption  of  law  that  there  was 
no  such  promise. 


8.  Apromiflebyaw4»maatoher  dan^b-^ 
tOTf  that  she  shall  receive  compensation  if  she- 
will  live  In  the  family  of,  and  render  ser\ioes  to, 
the  mother^s  husband,  who  is  step-father  to  Xb» 
daughter,  which  promise  Is  made  in  the  prcsenoe^ 
of  the  step-father,  will  not  bind  him  to  pay  for 
such  services  unless  It  appears  that  be  knew  they 
were  rendered  In  reliance  upon  the  promisa 

(December  88, 1889.) 

ERROR  to  the  Circuit  Court  for  Kent  Coun- 
ty to  review  a  jud^ent  in  favor  of  plain* 
tiff  in  an  action  brought  to  recover  compeasa- 
tion  for  services  rendered  by  plaintiff  to  her 
step-father.     Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs,  Ward  &  Ward  for  defendant,  ap> 
pellant 

Mr.  Clark  EL  Gleason  for  plaintiff,  ap> 
pellee. 

llIoree»  J,,  delivered  the  opinion  Of  the 
court: 

Plaintiff  was  a  step-daughter  of  John  S. 
Smith,  deceased.  On  November  18,  1866^ 
when  plaintiff  was  about  nine  vears  of  a^e.  her 
mother  married  Mr.  Smith,  then  a  widower^ 
and  went  to  live  with  him.  Each  of  the  par- 
ties had  separate  estates.  The  wife  owned 
eighty  acres  of  land,  and  personal  property 
where  she  had  lived  before  her  marria^  to- 
Mr.  Smith,  and  her  husband  owned  eighty 
acres  where  he  lived,  and  some  considerable 
prsonal  property,  and  another  forty  acres  of 
land.  At  the  time  of  the  marriage  the  husband 
had  five  sous  and  three  daughters,  all  of  whomi 
lived  at  home,  more  or  less,  after  the  marriage. 
The  wife  had  four  sons  and  two  daughters,  by 
a  former  marriage,  some  of  whom,  aKso,  made- 
it  their  home  there.  The  plaintiff  lived  there 
continuously  until  of  age,  June  24,  1878,  and 
continued  to  live  there  thereafter,  and  to  assist 
her  mother,  until  she  was  married,  December 
21,  18»3.  Plaintiff  claims  she  remained  there 
from  her  arrival  at  age  until  her  marriage,  as- 
sisting about  the  household  duties  as  defend- 
ant's hired  servant,  working  for  him  with  the 


NOTB.— Contract,  when  promfM  net  imiMed;  UOe 
cases. 

The  ptep-dauKhter  of  a  deceased  person,  who  was 
a  member  of  his  family,  cannot  recover  agralnst  his 
estate  for  her  services  without  proving  an  express 
promise  or  agreement  on  his  part  to  pay  her  there- 
for.   Bills  V.  Gary,  4L.fi.  A.  56, 74  Wis.  176. 

A  young  woman  twenty -two  years  of  ag-e,  per- 
forming services  In  her  father^s  family  without  any 
contract,  has  no  legal  claim  to  the  joint  savings  of 
tbe  family  or  to  land  purchased  therewith,  although 
the  title  is  taken  in  the  name  of  her  brother.  Spits- 
miller  V.  Fisher  (Iowa)  42  N.  W.  Kep.  197. 

A  girl  who  lived  with  her  grandfather  for  nine 
years  as  a  member  of  his  family,  without  any  con- 
tract as  regards  compensation,  cannot  recover 
against  his  estate  for  services  rendered,  although 
she  calculated  his  Interest  for  him  on  loans  and  did 
some  work  out  of  doors,  as  well  as  took  care  of  his 
house,  and  he  is  shown  to  have  made  declarations 
that  she  was  useful  to  him  and  should  be  well  paid' 
for  her  services.  Barhite^s  App.  126  Pa.  404, 24  W. 
N.  C.64. 

An  old  man  without  a  home,  who  has  at  various 
times  lived  with  an  old  friend  and  neighbor  who 
kept  a  livery-stable,  assisting  him  about  his  work, 
without  any  bargain  for  compensation,  being  per- 
6  L.  R  A. 


mltted  to  purchase  clothes  and  other  articles  upoi»< 
the  otber*s  credit,  and  reoelvmg  money  whenever 
he  wanted  it,  but  without  making  any  charges  or 
giving  any  credits,  although  he  kept  a  diary;  and 
who,  after  going  to  another  State,  when,  without 
making  any  claim  for  wages,  he  was  given  $25  or 
more,  and  told  to  come  back  and  have  a  home  If  he 
wanted  to,  returned  in  about  six  months,  and  went 
on  as  before,  except  that,  without  the  knowledge 
of  the  other  party,  he  made  credits  on  his  diary  for 
everything  he  received,— Is  not  entitled  to  any 
wages  under  any  agreement,  express  or  implied. 
Covel  V.  Turner  (Mich.)  41 N.  W.  Rep.  1091. 

But  one  who,  after  having  submitted  a  proposi- 
tion to  employ  another  to  perform  certain  services, 
which  is  at  first  declined  and  afterwards  accepted 
by  the  latter,  who  informs  the  former  that  he  is 
proceeding  to  the  transaction  of  the  business;  and 
the  employer,  instead  of  notifying  him  that  the 
offer  is  withdrawn,  silently  permits  him  to  go  on, 
and  receives  the  benefit  of  his  Libor,— is  liable  for 
the  amount  which  he  proposed  to  pay.  Emery  v. 
Cobbey  (Neb.)  48  N.  W.  Rep.  410. 

That  agreements  may  arise  by  implication,  see* 
Minneapolis  Mill  Co.  v.  Goodnow,  4  L.  R.  A.  202,  nolt^ 
40  Minn.  497. 


See  also  18  L.  R.  A.  37. 
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ezpeGtation,  on  her  part,  of  receiving  a  com- 
pensation, and,  on  his  part,  to  pay  tbe  same. 
Suit  was  commenced  to  recover  tberefor  dur- 
ing the  lifetime  of  John  8.  Smith;  but,  he  hav- 
ing died,  the  suit  was  revived  in  the  name  of 
the  administrator,  and  on  the  trial  plaintiff  had 
verdict  and  Judgment  for  |500.17. 

Defendant's  first  contention  is  that  plaintiff 
could  only  recover  upon  an  express  promise  to 
pay,  and  that  the  trial  court  was  in  error  in 
submitting  the  case  to  the  Jury  upon  the  ques- 
tion of  an  implied  promise.  Upon  this  ques- 
tion the  court  charged  the  Jury:  **The  relation- 
ship existing  between  the  plaintiff  and  her 
step-father  at  the  time  this  claim  accrued  raises 
a  presumption  of  law  that  her  services  were 
gratuitous,  or,  at  least,  rendered  In  return  for 
parental  care  and  support;  but  such  presump- 
tion is  not  conclusive  against  ber  legal  right  to 
recover,  in  the  absence  of  an  express  promise 
to  pay  for  the  services.  Therefore,  if  you  find 
that  tbere  was  no  express  promise  to  pay,  and 
yet  find,  from  all  the  facts  and  circumstances 
as  shown  by  the  evidence,  that  her  services 
were  rendered  in  the  expectation  by  her  of  re- 
ceiving compensation  tberefor,  and,  by  the  de- 
ceased, of  paying  therefor,  she  is  entitled  to 
recover." 

We  need  not  state  the  evidence  given  on  tbe 
trial,  under  which  plaintiff's  counsel  contends 
that  this  iostruction  is  correct.  We  are  satis- 
fied the  instruction  cannot  be  upheld.  The 
simple  fact  that  services  are  rendered,  under 
the  circumstances  claimed,  does  not  raise  a  lia- 
bility on  the  part  of  the  person  for  whom  they 
were  rendered  to  pay  therefor.  Bartholomew 
v.  Jackson,  20  Johns.  28;  8t,  Judt^B  Church  v. 
Van  Denherg,  81  Mich.  287;  Hertzog  v.  HerUog, 
29  Pa.  465;  Wood9  v.  Ayrea,  89  Mich.  851. 

Where  the  services  are  rendered  to  one  stand- 
ing in  loco  parentis,  there  is  no  implied  prom- 
ise to  pay  for  them,  though  such  presumption 
may  be  overcome  by  the  facts  and  circum- 
stances of  tbe  case,    i^otf^*  App,  105  Pa.  268. 

We  find  nothing  in  this  case,  in  tbe  facts 
and  circumstances,  to  overcome  this  presump- 
tion. The  plaintiff  lived  in  the  family  of  de- 
ceased from  the  time  she  was  nine  years  of  age, 
was  cared  for  as  one  of  the  family  until  the 
tirr.^  of  her  arrival  at  age,  and  from  that  time 
orward  the  relationship  continued  up  to  the 
time  of  her  marriage.  She  performed  the  same 
duties,  and  dwelt  there  as  a  member  of  the 
family,  as  she  had  done  before  her  becoming 


of  age;  had  her  board,  c\  I 
to  time,  was  given  mone 
her  majority.  Ko  accou  i 
party,  and  there  is  certai  i 
and  conduct  of  the  parti 
ise  to  pay  for  services  r  i 
for  the  same. 

It  is  claimed  that  then 
an  express  promise.    Th    i 
mony  of  the  two  broth  en    I 
brother  Ernest  says  that 
ing  over  there;  and  he  r    • 
her  staying,  when  the  m<    : 
be  well  paid  for  her  wo 
this  time  the  step-fathei    i 
ought  to  have  heard  it, 
whether  he  did  or  not 
1878.    Plaintiff's  brother 
heard  his  mother  sa^r  tha    I 
have  her  pay,  and  that  tl 
pay  it;  and  that  this  was    i 
of  the  step-father.    No  c    i 
deceased,  by  any  word  c 
payment;  but  it  is  insist   I 
made  by  the  mother  in  tt 
ing  of  her  husband,  that  t 
paid,  was  binding  upon 
would  be  true,  with  som( 
If  the  mother  made  the 
ence  and  hearing  of  her  1 
band  should  pay  the  pla 
services,  and  the  husband 
tinned  her  service  in  relia: 
it  would  be  such  an  ac( 
ran^ement  on  his  i>art  the 
by  It,  the  same  a»  tboug  . 
promise  himself.    This  v 
press  authority  on  his  par 
the  contract;  but  the  la^ 
the  wife,  acting  as  agent  ! 
bind  him  by  her  contrac  i 
saries. 

In  Glark  v.  Co(t,  82  M  i 
that  the  wife  had  no  expr  • 
chase  necessaries,  and  tha 
necessaries  to  the  wife  cou  : 
the  husband,  where  it  did  i 
husband  had  himself  negli  i 
necessaries  as  were  suitao]  • 

The  judgment  must  be  re  t 
a  new  trial  ordered, 

Sherwood,  Oh,  J.,  and ! 
and  ChampUJiy  JJ,,  con( 


GEORGIA  SUPREME  COURT 


John  A.  SUTTON  et  ai„  Plffs,  in  Err., 

V. 

HIRAM  LODGE,  No.  51. 

/   (....Ga.....) 

1.  A  lease  fbr  the  apace  of  twenty  years 

or  durinfir  the  lessees*  natural  lives  is  a  lease  for 
twenty  years  only,  provided  the  lessees  live  that 
Iodk;  and  If  they  die  tiefore  the  expiration  of 
that  time,  the  lease  expires. 

8.   Alter  tbe  expiration  <»f  tbe  twenty 

6L.R.A* 


years  the  lessees  in  such 
ants  at  sufferanoe. 


(November  2! 

ERROR  to  the  Superio 
County  to  review  a  ]u 
plaintiff  in  an  action  of  el 
Meeere.  W.  H.  &  M.  ±= 
tiffs  in  error. 

Mr,  S.  EL  Hardema 
error. 


by  the  defeDdant  m  error  against  the  plaiDtins 
in  error  to  recover  certain  land  situated  in  the 
Village  of  Danburg,  in  the  County  of  Wilkes. 
The  defendant  in  error  on  the  trial  below  relied 
upon  a  certain  instrument  in  writing,  which  is 
«s  follows: 

Georgia,  Wilkes  County. 
The  undersigned,  in  consideration  the  Ma- 
aonic  Lodge  at  Danburg,  in  said  county, 
known  as  *  *Hiram  Lodge  JS"o.  51,"  has  allowed 
them  to  remove  and  use  as  a  storehouse  their 
lodge  building,  and  still  allows  them  to  use  the 
same,  which  they  havefitted  up  partly  for  astore- 
room,  and  removed  to  a  lot  in  Danburg  belong- 
ing to  the  undersigned,  do  agree,  in  considera- 
tion of  the  premises,  to  keep  said  building  in 
ffood  order  and  concQtion  outwardly,  excepting 
the  blinds  of  the  upper  or  lodge  room,  which  are 
to  be  furnished  by  said  Lodge,  and  afterwards 
kept  in  repair  bv  us,  and  to  keep  the  same  in- 
sured at  a  sufficient  amount  to  replace  the  prop- 
erty if  destroyed  or  damaged  by  fire,  giving  to 
Bald  Lodge  at  all  times  the  right  of  ingress  or 
egress  to  and  from  said  lodge  room,  for  which 
we  are  to  have  the  use  and  control  of  the  lower 
room  of  said  building  for  the  space  of  twenty 
years,  or  during  our  natural  lives,  at  which 
time  our  rights,  not  only  in  the  building,  but 
also  in  the  Tot  of  land  upon  which  it  has  been 
removed  and  now  stands,  shaU  cease,  and  shall 
become  exclusively  the  property  of  said  Lodge, 
to  which  we  bargain  and  sell  the  same  accord- 
ing to  the  above  conditions,  and  will  warrant 
and  defend  the  title  of  the  same  to  said  Lodge 
against  any  and  all  persons  whatever  Signed, 
sealed,  and  delivered  in  presence  of 
J.  S.  Womak, 
E.  W.  Anderson,  J.  P. 
John  A.  Sutton,  [l.  b.] 
Z.  W.  Anderson,  [l.  b.J 
•  L.  RA. 


ing  our  natural  lives;"  some  of  the  witnesses 
testifying  on  behalf  of  the  Lodge  that  the 
meaning  of  the  contract  was  that  the  plaintifTs 
in  error  should  have  a  lease  for  twenty  years, 
and  no  longer,  if  the  plaintiffs  in  error  should 
live  that  long,  but  that  if  the  plaintiffs  in  error 
should  die  before  the  expiration  of  the  twenty 
years  the  lease  should  expire.  Other  witnesses 
introduced  testified  to  the  contrary;  that  the 
meaning  was  that  the  plaintiffs  in  error  should 
have  the  lease  for  twenty  years,  and  at  the  ex- 
piration of  that  time,  at  their  option,  as  long  as 
the  plaintiffs  in  error  should  live.  The  jury 
found  in  favor  of  the  plaintiff  in  the  court  be- 
low, and  a  motion  for  a  new  trial  was  made  by 
the  defendants,  which  was  overruled,  and  they 
excepted. 

We  think  that,  without  more,  the  paper 
which  was  introduced  gave  to  the  plaintiffs  in 
error  a  lease  in  the  premises  for  twenty  years 
only,  provided  they  should  live  that  long,  and  if 
they  should  die  before  the  expiration  of  the 
twenty  years  the  lease  should  expire;  and  so  it 
appears  the  court  held. 

2.  But  it  is  further  contended  by  the  plain- 
tiffs in  error  that,  after  the  expiration  of  the 
lease,  the  plaintiffs  in  error  remained  a  year 
longer  in  possession  of  the  premises,  without 
objection  on  the  part  of  the  defendant  in  error, 
and  that  therefore  they  had  a  right  to  a  further 
term  until  the  expiration  of  their  lives.  If  we 
are  right  in  the  construction  we  have  placed 
upon  this  instrument,  after  the  expiration  of 
the  lease  of  twenty  years  the  plaintiffs  in  error 
were  merely  tenants  holding  over,  and  could 
have  been  turned  out  of  possession,  under  sec- 
tion 4077  of  the  Code.  They  were  merely  ten- 
ants at  sufferance  after  the  expiration  of  the 
lease.    Wood,  Land,  and  Ten.  20. 

Judgment  qfflrmed. 


1889. 


Hamsay  v.  Too&ipson. 


MARYLAND  COURT  OP  APPEALS. 


l/Uud  M.  RAMSAY,  bv  Her  Next  Friend, 
Anna  E.  MiffliB,  Appt., 

V, 

Hannah  G.  THOMPSON. 
(....Md.,...) 

1.  Tb<^  fktber  of  a  natural  child  cannot 
appoint  a  testamentary  firuardiao  for  such 
ciiild  in  the  absenoe  of  express  statutory  author- 
ity. 

•2*  No  appeal  will  lie  from  an  order  appoint- 
ing the  mother  guardian  of  a  natural  chlJd. 

(NoTember  14^  lf)89.) 

APPEALS  from  orders  of  the  Orphans'  Court 
of  Harford  County.     Appeals  dismissed. 
The  case  is  stated  in  the  opinion. 
Mr.  S.  A.  Williams  for  appellant. 
Mr,  T.  H.  Robinson  for  appellee. 

Alvey*  J,,  delivered  the  opinion  of  the 
•court: 

This  case  comes  from  the  Orphans'  Court  for 
Harford  County,  and  the  record  presents  three 
several  appeals  from  three  d liferent  orders  of 
the  court,  passed  on  the  6th  of  June,  1889.  The 
first  appeal  is  from  an  order  dismissing  the  pe- 
tition of  the  appellant,  an  infant,  by  Anna  E. 
Mifflin,  her  next  friend,  askinj?  the  appoint- 
ment of  George  W.  Jones  and  8.  A.  Williams 
as  her  guardians  in  the  place  and  stead  of  Anna 
E.  Mifflin,  resigned.  The  second  appeal  is 
'  from  an  onier  oi  the  court  refusing  to  direct 
plenary  proceedings  upon  the  application  of 
the  appellant  by  her  next  friend;  and  the  third 
is  from  an  order  appointing  Hannah  G.  Thomp- 
fion,  the  mother  of  the  appellant,  her  guardian, 
the  appellant  being  a  minor  under  the  age  of 
twelve  years  at  the  date  of  this  api)ointment. 

The  appellant  is  an  illegitimate  child  of  the 
late  Dr.  Saml.  J.  Ramsay,  deceased,  by  Han- 
nah W.  Whitelock,  since  married  to  George  G. 
Thompson.  Dr.  Rarasay  died  in  the  fall  of  the 
year  1886.  and  by  his  will  he  devised  and  be- 
queathed a  considerable  estate,  both  real  and  < 


personal,  to  this  natural 
pointed  Miss  Anna  E.  Mi 
of  his  will,  and  guardiaT 
Maud  M.  Ramsay,  until  t 
to  the  age  of  eighteen  yet 
fear  thai  Miss  Mifflin  mig 
should  attain  the  age  des 
that,  as  soon  as  Miss  Ikl 
guardianship,  she  would 
successor  to  herself,  in  th 
the  approval  of  the  orpha 
after  the  probate  of  the 
appointed  guardian  to  th( 
bond  with  sureties.     Sub 
in  the  bond  madeapplicat 
ity;  and  the  guardian  wa 
required  to  furnish  such  c 
instead  of  furnishing  the 
resigned  the  guardianship 
her  appointment  should 
same  time  she  nominated  i 
appointment,  as  her  sue 
Gfeorge  W.  Jones  and  8. 
resignation  was  accepted 
citation  ordered  to  issue  f< 
child  to  appear.    After  tl 
tion,  the  appellant,  by  h( 
Mifflin,  filed  a  petition,  sta 
cited,  and  prayed  the  a] 
and  Williams,  the  nomine 
the  place  and  stead  of  th 
This  petition  wasdismissec 
upon,  the  appellant,  by  h< 
application  to  the  court  to 
ceeding  in  the  matter;  but 
denied.    And  the  court  tb 
pointed  the  mother  of  the 
and  accepted  and  approve 
It  18  from  these  orders  tha 
have  been  taken. 

Upon  this  state  of  facts, 
unless  the  nomination  of 
by  Miss  Mifflin  was  bind 
upon  the  orphans'  court,  a 
bunal  of  the  right  to  exerc 
discretion  in  the  selection 


NoTX.~Par0nt  and  chUd;  guardiariship  of  natural 
ehUd. 

As  the  mother  is  the  only  parent  an  Illegitimate 
child  can  have  with  legal  certainty,  she  is  bound 
for  its  maintenance  and  support,  as  a  general  rule, 
and  is  therefore  entitled  to  its  custody.  Be  Doyle, 
Clarke,  Ch.  154;  Tyler.  Infancy  and  Gov.  288. 

When  courts  Interfere,  if  the  child  is  too  yonng 
to  determine  tor  Itself,  the  court  or  officer  assumes 
to  determine  for  It  where  it  shall  go,  and.  In  doing 
«o,  the  welfare  of  the  child  is  chiefly,  if  not  ezdu- 
flively,  to  be  had  In  view. .  People  v.  Kling,  6  Barb. 
860;  People  v.  Landt,  S  Johns.  875;  Carpenter  v. 
"Whitman,  15  Johns.  808;  Wright  v.  Wright,  8  Maaa. 
lOd;  Com.  V.  Fee,  6  Berg.  &  B.  266. 

The  common  law  never  gave  to  the  putative 
father  of  an  Illegitimate  child  any  right  to  its  cus- 
tody, and  in  general  no  statute  exists  securing  to 
him  8U(ii  right.    People  v.  Mitchell,  44  Barb.  245. 

If  he  wrong! uUy  or  fraudulently  obtains  posses- 
^aion  of  the  child,  and  retains  such  possession  until 
-oompelled  to  relinquish  it  by  the  court  on  habeas 
-corpus,  an  action  for  false  imprisonment  will  lie 
«  L.  R.  A. 


against  him  In  the  name  of  t 
Armstrong,  15  Barb.  ''247. 

He  cannot  appoint  a  testai 
his  iUcffitiraatc  children,  nc 
than  his  own,  althoujrh  he 
pi-operty  to  them.  Slocman 
96, 1  Moak,  Eng.  Rep.  538;  I 
Met.  127.  See  also  Reeve,  Dc 
Mitchell.  44  Barb.  215. 

The  court,  however,  will  i 
unless  some  objection  be  shoi 
inated.  Rex  v.  Comf orth,  2  i 
St.  Paul,  2  Bro.  Oh.  583;  Pec 
Cox,  Ch.  46;  Barry  v.  Barry,  1 

The  power  of  a  parent  to  i 
disposition  of  the  guardiansi 
derived  exclusively  from  th( 
lidity  of  such  disposition  wiU 
f  ormity  to  the  provisions  of  i 
son  V.  Thomson,  65  How.  Pr. 

The  Statutes  of  Texas,  howi 

nize  the  right  of  the  putative 

mate  child  to  have  guardians 

death  of  the  mother.   Barela 

45 
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a  guardian  for  the  infant,  these  appeals  cannot 
be  entertained  by  this  court. 

It  is  a  vrell-settled  principle  in  the  law  of  do- 
mestic relations,  in  this  country  at  least,  that 
as  between  the  mother  and  the  putative  father 
of  a  natural  child,  the  mother  is  the  natural 
guardian,  and  has  the  right  to  the  care  and  con- 
trol of  the  child  during  the  aee  of  minority, 
unless  it  be  otherwise  expressly  provided  by 
statute.  Wright  v.  Wright,  2  Mass.  109;  Sam- 
erset  v.  Dighton,  12  Mass.  887;  Peters/iam  v. 
JJana,  Id.  433;  People  v.  Kling,  6  Barb.  368; 
Reeve,  Dom.  Rel.  816. 

And  therefore,  as  the  appointment  of  a  testa- 
mentary ffuardian  under  the  Statute  of  12 
Charles  II.  supersedes  the  claims  and  control 
of  any  and  all  other  guardians,  and  extends  to 
the  person  and  estate  of  the  child,  and  places 
the  person  appointed  in  loco  parentis,  it  follows 
that  the  father  of  a  natural  child,  in  the  ab- 
sence of  express  statutory  authority,  cannot 
appoint  a  testamentary  guardian  for  such  child; 
and  such  has  been  the  uniform  decision  of  the 
courts  ever  since  the  Statute  of  Charles  IL  was 
passed. 

It  is  held  that  the  terms  of  the  Statute,  con- 
ferring power  upon  the  father  to  appoint  guar- 
dians, do  not  confer  power  to  appoint  guardians 
to  his  illegitimate  children.  Wardy.  at.  Paul, 
2  Bro.  Ch.  588;  Peckham  v.  Peckham,  2  Cox, 
Ch.  46;  Barry  v.  Barry,  1  Moll.  218;  Alex. 
Brit.  Stat.  468;  Reeve,  Dom.  Rel.  816;  2  Kent, 
Com.  224. 

And  as  the  father  has  no  such  power  of  ap^ 
pointment  for  his  natural  children,  it  follows 
necessarily  that  he  could  not  delegate  power 
to  a  third  person  to  make  such  appoint- 
ment. 

It  is  true,  it  has  been  the  practice  of  the  court 
of  chancery  to  adopt  the  nomination  of  a  guar- 
dian, made  by  a  putative  fat  her  for  his  natural 
child,  in  cases  where  he  has  left  it  an  estate, 
and  the  person  nominated  is  in  all  respects 
proper.  But  this  is  simply  in  deference  to  the 
wishes  of  the  deceased,  and  not  as  matter  of 
right  which  the  court  is  bound  to  respect.  Ward 
V.  8t.  Paul  and  Peckham  v.  PeckJiam,  supra; 
Chatteris  v.  Taung,  1  Jac  &  W.  106. 

And  so  It  would  be  very  proper,  in  cases 
where  no  objection  can  be  made  to  the  nominee, 
and  no  superior  claims  are  presented  by  other 
parties,  for  the  orphans' court  to  adopt  the  nom- 
ination of  the  putative  father,  and  appoint  the 
person  designated  by  him;  but  this  is  a  matter 
entirely  witliin  the  discretion  of  the  orphans' 
court.  And  being  so  in  the  discretion  of  the 
court,  it  could  not,  in  this  case,  be  required  to 
direct  a  plenary  proceeding,  as  there  were  no 
facts  in  contest,  and  nothing  to  be  determined 
by  such  proceeding  that  would  in  any  way  bind 
or  conclude  the  action  and  discretion  of  the 
court.     Gain  v.  Warford,  3  Md.  454. 

The  mother,  being  the  natural  guardian  of  the 
child,  was  de«  med  by  the  court  to  be  a  fit  and 
proper  oerson  to  act,  and  was  therefore  ap- 
poinied  ^juardian  [Code,  art.  93,  §  146];  and  it 
nas  long  since  been  settled  that  from  an  onler 
making  such  appointment  no  appeal  will  lie  to 
this  court.  Cofupton  v.  Comptan,  2  Gill,  241; 
Johnson  v.  Brannmnan,  10  Md.  495. 

These  appeals  must  all  be  dismissed. 

Appeals  dismissed^  loith  easts, 
6L.RA. 


BALTIMORE  &  OHIO  R  CO.,  Appt, 

V, 

STATE  of  Maryland,  Use  of  Lucy  A. 
WILEY  St  al. 

(....Md.....) 

For  a  postal  clerk  to  ride  In  a  mall  ear- 

while  otr  duty,  in  the  ab^:enoe  of  any  rule  of  the- 
raih*oad  company  f  orbiddinir  him  to  do  so,  is  not 
contributory  oegllgenoe  which  will  prevent  re* 
00 very  of  damages  for  his  death  caused  by  a  goIp^ 
lislon  of  trains. 

(February  S,  IBOO.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Howard  County  ia 
favor  of  plaintiffs  in  an  action  to  recover  dam- 
ages for  personal  injuries  resulting  in  death, 
and  alleged  to  have  been  caused  by  defendant'*' 
negligence.     Affirmed. 

The  facts  are  fully  stated  in  the  opinion. 

Argued  before  Alvey,  Ch,  J,,  Robinson^ 
Stone,  McSherry,  Fowler  and  Irving,  JJ, 

Messrs,  Henry  E«  Wooten*  John  K* 
Cowen  and  W*  Irvine  Cross,  for  appel* 
lant: 

The  baggage  car  is  a  place  of  danger,  which 
an  intelligent  man  accustomed  to  railroad 
travel  must  be  presumed  to  know. 

Pennsylvania  B.  Co,  v.  Lavgdon,  92  Pa.  27;^ 
CDonMeU  v.  Allegheny  Valley  R,  Co,  69  Pa. 
239. 

The  bare  license  of  the  (M)nductor  was  n» 
excuse  for  the  negligence. 

Uiekey  v.  B(^8ton  dh  Lowell  R  Co  14  Allen^ 
429.  See  also  Baltimore  db  P,  R.  Co,  y.  Jones, 
95  U.  8. 489  (24  L.  ed.  506);  McClvre  y.  Phila- 
delphia, W.  dtB,B.  Co.U  Md.  533. 

Messrs.  H.  V.  D.  Johns  and  William  A*. 
Hammond  for  appellees. 

Irvingf,  J,,  delivered  the  opinion  of  the- 
(5ourt: 

This  suit  was  brought  in  the  name  of  the 
State,  for  the  use  of  Lucy  A.  Wiley  et  al,,  U> 
recover  damages  for  the  death  of  William  H. 
Wiley,  her  husband,  and  father  of  the  equi- 
table plaintiffs,  occasioned  by  collision  of  ap-^ 
pellant's  trains  going  in  opposite  directions. 
The  negligence  of  the  appellant's  officers  is 
conceded,  and  appellant  relies  wholly  on  what 
it  claims  to  have  been  contributory  negligence 
on  the  part  of  the  deceased  as  its  defense  to 
the  action. 

The  deceased  was  chief  postal  clerk  in  the 
United  States  railway  mail  service.  He  held 
what  is  known  as  a  "photopaph  commission" 
from  the  government  Ills  route  was  from 
Baltimore  to  Grafton.  He  was  entitled  under 
his  commission  to  ride  as  a  passenger  on  the 
appellant's  trains  by  virtue  of  his  oommissioD- 
while  in  the  active  discharge  of  duty,  or  in  go- 
ing from  and  returning  home.  At  the  time  of 
the  accident  he  was  not  in  active  duty,  but  was 
returning  to  his  home  until  he  should  be  culU'd 
to  duty  again,  in  a  few  days.  He  rode  on  the 
occasion  of  iJie  accident  m  the  smoking  car 
from  Baltimore  to  Washington;  and  the  con- 
ductor saw  and  recognized  his  commission  a» 
entitling  him  to  ride  in  the  cars;  and  the  con- 
ductor testifies  he  did  not  see  him  any  more^ 
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Hd  bad  left  the  imoklDg  car,  and  gone  into 
tbe  postal  car,  where,  after  chatting  a  while 
with  those  on  duly  in  that  car,  be  lay  down 
upon  the  mail  maUer  and  went  to  sleep.  The 
collision  came.  The  postal  car  was  crushed 
and  tbe  dead  body  of  ttie  deceased  was  found 
in  the  de^ri».  The  witnesses  say  if  be  bad  re- 
mained in  the  smoking  car  be  would  probably 
not  have  been  killed,  as  nobody  was  hurt  in  it. 
His  presence  was  not  required  in  the  postal 
oar,  as  he  was  off  duty  and  returning  home, 
subject  to  call  into  active  service  within  six 
days,  or  sooner,  if  needed. 

The  evidence  shows  that  no  one  was  allowed 
to  ride  in  the  postal  car  but  such  as  had  a 
photographic  commission  or  a  permit,  and 
those  who  held  the  permit  had  to  pay  fare.  It 
was  the  custom  of  the  conductors  to  allow 
persons  holding  photographic  commissions  to 
ride  either  in  the  postal  car  or  in  any  part  of 
the  passenger  cars.  Sometimes  they  would 
ride  in  one  and  sometimes  the  other,  and  the 
conductor  testifies  he  made  no  objection.  The 
conductor  was  not  admitted  into  tbe  postal  car, 
but  it  was  the  duty  of  the  postal  clerk  in  charge 
there  to  report  to  him  the  presence  of  anyone 
chargeable  with  fare;  and  that  when  notified 
that  clerks  not  on  duty  were  in  that  car  he  made 
np  obiection.  It  was  also  in  proof  that  the  de- 
ceased had,  before  that  tjpe,  u^n  his  photo- 
graphic commission,  been  permitted  on  previ- 
ous occasions  to  ride  in  the  postal  car  when 
going  or  returning  from  duty. 

Two  exceptions  were  taken  to  the  admission 
of  evidence  as  to  the  custom  of  the  conductor 
in  giving  permission  of  that  sort;  but  they  were 
waived  at  the  hearing  in  this  court,  so  that  the 
sole  question  intended  to  be  raised  by  those  ez- 
oeptions  is  left  as  presented  l^  appellant's 
prayer,  which  goes  to  the  effect  of  that  evi- 
dence. It  was  rejected  by  tbe  court  below. 
That  prayer  is  as  follows, viz. :  '  *If  the  jury  find 
that  the  deceased,  at  the  time  of  his  death,  was 
a  clerk  in  the  railway  mail  service,  and  on  the 
8ih  of  October  last  entered  the  train  of  the  de- 
fendant at  Baltimore  and  rode  to  Washington, 
in  the  smoking  car  attached  to  said  train,  and 
upon  reaching  Washington  he  left  the  smok- 
ing car  and  entered  the  postal  car  at  Washing- 
ton attached  to  said  train,  as  testified  to  by  the 
witness  Atkinson,  and  continued  to  remain  in 
said  poetai  car  until  the  time  of  the  accident, 
and  was  in  said  car  when  he  met  his  death,  and 
that  from  its  position  in  the  train  the  postal  car 
was  subject  to  greater  risk  of  danger  than  the 
cars  intended  for  the  transportation  of  pas- 
sengers; and  further  find  that  when  said  de- 
ceasied  entered  said  postal  car,  he  was  not  on 
duty  as  postal  mail  clerk,  and  had  no  official 
duties  to  discharge  in  said  car,  but  was  return- 
ing to  his  home  at  Grafton,  where  he  would 
have  remained  six  days  unless  sooner  called 
into  active  service,  and  that  if  the  deceased  had 
remained  in  the  smoking  car  or  been  seated  in 
any  other  car  attached  to  said  train  intended 
for  tbe  transportation  of  passengers,  he  would 
not  have  been  killed, — then  their  verdict  must 
be  for  the  defendant,  notwithstanding  the  jury 
may  further  find  that  tbe  deceased  bad  with 
him  a  pass,  in  the  evidence  called  a  photo- 
graphic commission,  entitling  him  to  free  trans- 
portation on  said  train,  which  was  offered  in 
evidence  by  the  plaintiff." 
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In  effect  this  prayer  a 
as   matter  of  law,    that       i 
postal  car  was  the  place 
dinarily  remained  and  w      i 
as  a  pas=»enger,  when  in       ! 
postal  duties,  still  if  he  w      i 
of  his  official  duties,  it  w; 
negligence  for  him  to  b< 
tbe  conductor  was  in  tbe       i 
to  be  in  that  car  when  r      i 
when  he  was  not  on  d 
case  which  would  justify      < 
reason  and  authority  leac 
of  the  circuit  court  was      i 
jecting  this  prayer. 

It  may  be  that  the  loca     i 
was,  by  reason  of  its  gre     i 
engine,  a  place  of  greater  i     i 
ingcar  or  other  passengei     i 
car  for  tbe  occupancy  of      i 
entitled  to  ride  as  such  be     i 
position  or  connection  wi 
partment  of  the  governm< 
fare  and  were  connected  v     i 
There  was  no  rule  of  the      • 
the  deceased  to  enter  that     i 
same,  if  he  was  not  in  act     1 
his  habit  to  occupy  it  wb 
from  duty,  whenever  he      i 
ductor,  who  is  conceded  U 
of  the  Company,  not  onl^    i 
but  permitted  him  from  t 
There  are  cases,  no  doubt,    ' 
or  permission  of  the  condi    I 
tect  a  man  in  running  a  rii 
vioiisly  dangerous  that  a  ]    i 
not  think  of  incurring  it.      ' 
Accident  Law,  276,  and  c£   ; 

To  justify  a  court  in  say   i 
per  96  contributory  neglig   i 
present  some  such  featur   ( 
would  leave  no  opporlunit 
opinion  as  to  its  imprudei   * 
ordinarily  prudent  men.       i 
Co,  V.  i:ane,  69  Md.  21,    I 
Oumberland  VaUey  R.  Go,  \ 
61;  Baltimore  db  0.  B,  Go 
Md.46;  Baltimore  df  P,  B.  ! 
655. 

Here  the  deceased  was  ^(  : 
actually  required  to  do  fo 
his  time  on  the  cars,  and  v  ] 
the  rest  of  his  time  when  c  i 
provided  for  his  occupanc; 
postal  clerk,  and  his  not  be  : 
make  the  car  more  dangcro 
therefore  in  no  way  contril  i 
which  happened. 

A  case  precisely  like  it,  i 
postal  clerk  not  on  duty  ai  i 
and  injured  while  there  by  1 1 
of  tbe  company's  agents,  is 
p.  5TO,—  CarroU  v.  JHew  Ym  i 
The  plaintiff  in  that  case  was  i 
the  permission  of  the  coud 
lowed  to  recover  damages. 

Tbe  same  principles  wer 
(yjDonndl  v.  AUegfieny  VdUeii 
and  Greed  v.  Pennsykania  . 
In  the  last  case,  the  court  saj 
presumption  of  negligence  ai 
that  the  passenger  was  in  ii 
for  passengers. 
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In  Penr^aylvania  R.  Cb.  t.  Langdon,  93  Pa. 
87,  cited  by  appellant's  counsel,  there  was  an 
emphatic  rule  of  the  company  forbidding  a 
passen^r  to  ride  in  a  baggage  car,  whicli  was 
controlling. 


We  can  find  nothing  in  the  decided  cases  in- 
oonsistent  with  the  view  entertained  by  the 
circuit  court  in  rejecting  the  appeHant'sprayer^ 
and  ihejudfffMtU  will  be  affirmed. 


COLORADO  SUPREME  COURT. 


Dennis  FALLON,  Flff.  in  Shrr.. 
&  Harry  WORTHINGTON, 

Dennis  FALLON,  Appt., 

e. 
Thomas  J.  O'DONNELL. 

\  (. Oolo.....) 

1*  A  speelllo  lien  upon  property  sold,  for 
payment  of  the  purohase  money,  with  no  de- 
feaaance  provided  for  by  forfeiture  or  other- 
wise, is  not  a  riirht,  title  or  interest  in  the  prop- 
erty itself  subject  to  sale  under  execution. 

B»  An  execution  sale  mmgr  conetitnte  an 
eqnit&ble  Msslg^nment  or  transfer  of  a  lien 
owned  by  the  Judermeot  debtor,  on  the  principles 
of  estoppel,  although  the  debtor's  interest  is  not 
subject  to  sale  under  execution,  where  he  ao- 
quiesoes  in  the  sale  knowing  what  was  intended 
to  be  sold,  and,  being  present  at  the  sale,  consents 
to  the  application  of  the  proceeds  to  the  satisfac- 
tion of  the  Judgment  against  him,  and  receives 
the  surplus  and  demands  collateral  securities 
which  had  been  pledged  for  the  payment  of  the 
Judgment  debt. 

CDeoember  M,  18881) 

ERROR  to,  and  appeal  from,  the  District 
Court  for  Clear  Creek  County  to  review  a 
judgment  in  favor  of  defendants  in  an  action 
Drought  to  enforce  an  alleged  Uen  upon  a  cer- 
tain mining  claim.    J^firmed, 

Commissioner's  opinion. 

The  facts  are  fully  stated  in  the  opinion. 

Meesre.  L.  C.  Rockwell  and  Luke  Pal- 
inerf  Jr.,  for  plaintift  in  error  and  appellant: 

Worthington  cannot  abandon  hia  contract 
and  retain  the  properly. 

Toombs  ▼.  ConeolidaUd  Poe  Min,  Oo.  16  Nev. 
444;  Papne  v.  Awry,  21  Mich.  524;  Wolf  v. 
Marsh,  54  Cal.  228. 

A  lien  may  secure  the  performance  of  any 
lawful  covenant  or  undertaking  agreed  upon. 

C/iaee  ▼.  Peck,  21 N.  T.  5S1;  Harvey  v.  Kelly, 
41  Miss.  4dO;  Jordan  T.  Wimer,  45  Iowa,  65;  Du- 
bois V.  BuU,  43  Barb.  26;  1  Jones,  Mort.  §  229. 

This  lien  is  expressly  reserved  by  contract 
duly  recorded,  and  comes  within  the  rule  that 
no  particular  form  is  necessaiy  to  constitute  a 
morij^ase, 

1  Jones,  Mort.  §  60;  Woodworth  v.  Owfman,  1 
Cal.  208;  De  Leon  y.  Higuera,  15  Cal.  488. 

It  may  be  enforced  as  a  mortgage. 

1  Jones,  Mort.  §§  228,  229;  8  Pom.  Eq.  Jur. 
1255-1259,  and  notes;  Markoe  r.Andras,  67 
84;  Dingley  t.  Bank  of  Ventura,  57  CaL  467. 

If  the  lien  be  regarded  as  that  of  a  mort- 

fagee,  the  interest  is  not  an  interest  in  land, 
ut  simply  an  interest  in  the  debt,  and  cannot 
be  taken  on  execution, 
fl  L.  R  A. 
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Freeman,  Executions,  f^  184;  Jaek9(m  t.  WH 
lard,  4  Johns.  41;  Elanchard  ▼.  (Mbum,  16 
Mass.  846;  Rickert  ▼.  Maderia,  1  Rawle,  825; 
Baldwin  ▼.  Ttiompson,  15  Iowa,  504;  TaUy  v. 
Reed,  72  N.  C.  886;  Folgar  v.  Bmeles,  72  N.  C. 
608;  Rorer,  Jud.  »ales,  |§  628,  642;  Watson  v. 
Dodd,  72  N.  C.  240;  Moore  ▼.  Byers,  65  N.  C. 
246;  Courtney  ▼.  Carr,  6  Iowa,  288;  Bell  ▼. 
Etan»,  10  Iowa,  858;  2  Washb.  Real  Prop.  4tb 
ed.  p.  87,  §  10 

The  defendants  are  in  no  better  situation  if 
the  lien,  although  expressly  mentioned  in  the 
contract,  be  treated  as  In  the  nature  of  a  ven- 
dor's lien. 

Baum  y.  Qrigsby,  21  Cal.  178;  Brush  ▼.  Kins- 
ley, 14  Ohio,  20;  McLaurie  v.  Tfiomas,  89  HI. 
294;  1  Jones.  Mort.  f^  212,  219;  2  Waahb.  Real 
Prop.  4th  ed.  p.  92,  g  18;  Ross  v.  Heintun,  86 
Cal.  818. 

The  sheriff  ooukbnot  sell  this  conditional 
promise  to  pay  money  under  the  guise  of  sell- 
mg  Fallon's  interest  in  the  Muscovite  Lode  un- 
der the  contract. 

Worden  v.  Dodge,  4  Denio,  169. 

The  elements  necessary  to  constitute  an  ea- 
toppel  are  not  present  in  this  case. 

Bigelow,  Estoppel,  484;  Patterson  ▼.  Mitch- 
cock,  8  Colo.  584. 

O'Donnelltnust  be  subject  to  the  rale  com- 
mon to  all  judicial  sales,— eae«a<  emptor. 

Freeman,  Executions,  §§  801,  885. 

The  sale,  being  void,  was  incapable  of  rati- 
fication. 

Ewell's  Evans,  Ag.  pp.  49,  68. 

No  ratification  is  effectual  unless  the  act  has 
been  done  by  the  agent  on  "behalf  of  the  per- 
son who  ratifies. 

Ewell's  Evans,  Ag.  54;  Collins  y,  Waggoner,  1 
ni.  26;  Beceridge  v.  Rawson,  51  El.  504;  Grund 
y.  Van  Vleek,  69  Dl.  479;  R(^  v.  Cossiti,  78 
ni.  688;  Vanderbitt  v.  Richmond  Turnpike  Oo. 
2  N.  T.  479;  Brainerd  v.  Dunnin{f,  80  N.  Y. 
211;  1  Wait,  Act.  and  Def.  283,  and  eases  cited; 
Gondii  v.  Baldwin,  21  N.  T.  219, 

Messrs.  T.  J.  O'Donnell  and  Hn^h,  Bai- 
ler, with  Mr.  C.  S.  Wilson,  for  defendant  in 
error  and  appellee: 

The  vendor  who  takes  another  form  of  se- 
curity waives  his  right  to  a  lien. 

Baum  V.  Grigsby,  21  Cal.  178. 

But  even  if  Fallon's  interest  was  a  vendor's 
lien,  it  might  be  taken  on  execution. 

Fislier  v.  Johnson,  5  Ind.  492;  Brumfieid  v. 
Palmer,  7Blackf.  (Ind.)  227;  Lagow  v.Badoaet, 
1  Blackf.  416;  Edwards  v.  Bohannon,  2  Dana, 
98;  Johnson  v.  Qwathmey,  4  litt.  (Ky.)  818; 
Be  Paterson's  EstaU,  25  Pa.  71. 

Everything  of  a  tangible  nature,  excepting 
such  things  as  the  humanity  of  the  law  pre- 
serves to  the  debtor,  may  be  subjected  to  the 
satisfaction  of  his  debt. 

Freeman,  Executions,  §  1\Q\  Handif  y,  JMh 
bin,  12  Johns.  220;  Gen.  Stat.  §  1888. 


All  kinds  of  property  of  the  debtor,  which 
can  at  law  be  by  him  made  the  subject  of  a 
voluntary  transfer  of  title,  can  by  execution  be 
made  the  subject  of  an  involuntaiT  transfer. 

Freeman,  Executions,  §§  110,  172.  See 
Oraham  v.  Henry,  17  Tex.  164;  Fore  v.  Man- 
love,  18  Cal  486. 

This  interest  of  Fallon  must  have  been  either 
a  chose  in  action  or  an  interest  in  real  estate. 
That  it  was  not  a  chose  in  action  see  that  title, 
Comyns,  Dig.  and  Chitty,  Eq.  Dig. 

In  none  of  the  f oUowmg  cases  were  the  es- 
gential  elements  of  estoppel  or  ratification  pres- 
ent; nevertheless  the  parties  were  held  bound 
by  their  acts: 

MeConnell  v.  PtopU,  71  HI.  481:  TenEick  v. 
Simpeon,  1  Sandf.  Ch.  844;  Carr  v.  WaUaee,  7 
Watts,  99i;MeDonaldy,  Lindall,  8Rawle,402; 
Bums  V.  Doughty,  18  Ga.  46;  Forsyth  v.  Dap, 
46  Me.  104;  Woodbury  v.  Lamed,  5  Minn.  889; 
Livinge  v.  Wiler,  82  111.  887;  Commercial  Bank 
V.  Warren,  15  N.  T.  580;  Culver  v.  Ashley,  19 
Pick.  800;  Hay  v.  Bough,  77  111.  500;  BarnaJby 
V.  Barnaby,  1  Pick.  221;  Hefner  v.  Vandolah,  62 
ni.  483,  14  Am.  Rep.  106;  Story,  Ag.  §§  239, 
253;  Htfner  v.  Dawson,  68111.  408. 14  Am.  Rep. 
128;  Negley  T.  Lindsay,  67  Pa.  217, 6  Am.  Rep. 
427. 

PattUon,  O.f  delivered  the  following  opin- 
ion: 

The  questions  presented  in  the  above-entitled 
cases  are  practically  iden  tical.  They  were  con- 
solidated, ar^ed  and  submitted  together,  and 
may  be  considered  and  decided  as  one  case. 
The  issue  between  the  parties  is  clearly  and 
well  defined*  Although  many  questions  are 
suggested,  onlv  so  much  of  the  history  of  the 
litigation  will  be  given  as  may  be  necessarjr  to 
an  understanding  of  the  legal  propositions 
upon  which  the  rights  of  the  parties  depend. 

December  10,  1880,  Dennis  Fallon  sold  and 
conveyed  to  R  Harry  Worthington  the  Mus- 
covite Lode  minine  claim,  situate  in  Cascade 
mining  district.  Clear  Creek  County,  Colo. 
The  consideration  of  the  sale  and  conveyance 
was  the  sum  of  $80,000,  of  which  $5,000  was 
paid.  For  the  balance  of  the  purchase  price 
eighty-four  notes  were  given,  eighty-three  of 
which  were  for  $800  each,  and  one  for  $100. 
These  notes  were  payable  monthly.  To  se- 
cure their  payment,  a  trust  deed  was  given 
upon  the  premises  conveyed.  By  the  terms  of 
the  notes  and  trust  deed  payment  was  to  be 
made  from  the  proceeds  of  the  property,  no 
personal  liability  being  assumed  by  Worthing- 
ton. Under  the  conveyance  Worthington  en- 
tered into  possession  of  and  began  working 
the  properly,  and  from  the  proceeds  paid  two 
of  the  notes.  Afterwards,  and  prior  to  May 
11,  1881,  the  parties  entered  into  the  agree- 
ment out  of  which  this  controversy  arose. 
The  trust  deed,  which  has  been  mentioned, 
was  released  and  discharged,  and  the  agree- 
ment substituted  therefor. 

As  the  rights  of  the  parties  are  dependent  in 
some  measure,  if  not  wholly,  upon  the  con- 
struction and  legal  effect  of  this  instrument,  it 
is  here  recited:  ''This  agreement,  made  and 
entered  into  this  11th  day  of  May^  A.  D.  1881, 
by  and  between  R.  Harry  Worthington,  of  the 
County  of  Arapahoe  and  State  oi  Colorado, 
party  of  the  flrst  part,  and  Dennis  Fallon,  of 
6L.R.A 


the  County  of  Clear  Creek,  in  said  State,  party 
of  the  second  part,  witnesseth:  That  whereas, 
the  saiid  Dennis  Fallon  has  a  claim  against 
and  upon  the  Muscovite  Lode  mine  or  mining 
claim,  situate  in  Cascade  mining  district, 
coun^  and  State  last  aforesaid,  owned  by 
R.  Harry  Worthington  aforesaid,  said  claini 
amounting  to  the  sum  of  $25,000,  therefore,  in 
consideration  of  the  premises,  and  of  one- 
dollar  to  him  in  hand  paid,  the  said  R. 
Harry  Worthington,  for  himself  and  his  heir» 
and  assigns,  does  covenant  and  agree  to  and 
with  the  said  Dennis  Fallon  to  proceed  to  the- 
organization  of  a  mining  company,  and  to  con- 
vey to  said  mining  company,  so  to  be  organ- 
ized by  him,  upon  its  organization,  the  saidi 
Muscovite  Lode,  upon  condition  that  the  said 
company,  so  to  be  organized  as  aforesaid,  shall 
proceed  to  work  and  develop  said  Muscovite 
Lode,  and  from  the  proceeds  thereof,  except  as 
hereinafter  provided,  pay  or  cause  to  be  paid 
to  the  said  Dennis  Fallon,  or  to  his  use,  the 
said  sum  of  $25,000,  with  interest  thereon  at 
the  rate  of  Hye  per  cent  per  annum;  it  being 
herein  and  hereby  understood  that  the  ex- 
penses of  organizing  said  company  so  to  be 
organized,  as  aforesaid,  shall  not  be  charged 
against  said  mine  or  its  proceeds,  but  that  the 
same  shall  be  wholly  borne  and  satisfied  by 
said  Worthington  or  said  company.  And  the 
said  R.  Harry  Worthington  agrees  to  prose- 
cute immediately  the  work  mentioned  in  a 
certain  contract,  made  by  him  with  said  Den- 
nis Fallon,  bearing  even  date  herewith,  and  to 
furnish  the  money  to  pay  for  the  same  with- 
out  reference  to  the  organization  of  said  pro- 
posed company,  and  whether  the  same  shall  be 
organized  or  not,  and  to  devote  all  the  net  pro- 
ceeds thereof  to  the  payment  of  said  indebted- 
ness to  said  Fallon  until  the  same  shall  have 
been  whoUv  paid  and  satisfied.  And  the  said 
Dennis  Fallon,  in  consideration  of  the  cove- 
nants and  agreements  aforesaid,  to  be  kept 
dnd  performed  by  the  party  of  the  first  part, 
uiid  of  one  dollar  to  him  in  hand  paid,  does 
herein  and  hereby  covenant  and  agree  for  him- 
self, his  heirs  and  assies,  that  the  said  R. 
Harry  Worthington,  his  heirs  and  assigns, 
may  work  all  of  said  Muscovite  Lode  or  mine 
east  of  a  point  100  feet,  surface  measurement, 
below  the  lower  drift,  as  at  present  established,, 
and  below  an  imaginary  line  running  or  drawn 
upon  said  lode  or  vein,  and  the  length  thereof 
from  said  point  100  feet  below  the  lower  drift, 
as  aforesaid— the  same  to  be  worked  b^  said 
Worthington  or  his  assigns  at  his  or  their  sole 
expense,  and  not  at  the  expense  of  any  profits 
that  may  arise  from  the  working  of  the  re- 
mainder of  said  lode,  being  above  said  point; 
and  all  profit  that  may  be  derived  from  said 
work,  so  to  be  carried  on  at  the  sole  expense 
of  the  party  of  the  first  part,  and  from  the  por- 
tion 01  the  lode  or  vein  first  aforesaid,  shall 
belong  solely  to.  and  be  the  property  of,  said 
party  of  the  first  part  or  his  assigns,  and  shall 
not  be  liable  to  be  applied  to  the  payment  of 
the  indebtedness  due  said  Fallon,  as  aforesaid. 
And  the  said  R.  Harrv  Worthington  does  cov- 
enant and  agree  that  he  will  cause  said  Dennis 
Fallon  to  be  engaged  as  superintendent  of  such 
work  as  shall  be  carried  on  by  the  company 
herein  proposed  to  be  organized,  after  the  ex- 
piration and  completion  of  the  contract  herein- 


made  liable  for  the  indebtedness  aforesaid,  at 
a  montbly  salary,  at  tbe  rate  of  $1,000  per  an- 
num; the  said  Falion  agreeing  upon  his  part 
faithfully  and  well  to  perform  the  duties  of 
such  superintendent  for  the  best  interests  of 
said  proposed  company.  And  it  is  herein  and 
hereby  mutually  agreed  that  for  the  payment 
of  the  money  herein  provided  to  be  paid,  as 
herein  in  manner  and  form  provided  for,  the 
said  Dennis  Fallon  shall  have  and  is  hereby 
^given  a  lien  upon  said  mine;  he,  the  said  Den- 
nis Fallon,  herein  and  hereby  expressly  waiv- 
ing and  releasing  the  said  R.  Harry  Worthing- 
ton  and  his  assigns  from  all  claim  and  demand 
therefor  or  by  reason  of  anything  contained 
herein,  except  to  the  extent  of  the  property  of 
the  party  of  the  first  part  or  his  assigns  in  said 
lode  or  mine." 

To  this  instrument  an  addition  was  made 
upon  the  following  day,  called  an  "addendum" 
which  is  as  follows:  "After  the  completion  of 
said  contract,  the  prosecution  of  the  work  on 
said  mine,  and  the  method  thereof,  under  the 
superintendence  of  said  Fallon,  shall  depend 
upon  the  will  and  pleasure  of  said  Worthing- 
ton,  being  reasonably  exercised:  provided  the 
same  does  not  operate  in  defeating  said  Fallon 
in  obtaining  the  amount  of  his  lien  against 
said  mine  in  a  reasonable  time  and  under  rea^ 
sonable  circumstances.  The  said  Worlhing- 
ton  or  the  said  company  not  being  able  to  fur- 
nish the  money  to  prosecute  the  work  will  be 
sufiScient  reason  for  not  prosecuting  the  same 
on  said  mine." 

The  contract  and  the  addendum  were  each 
duly  signed,  sealed,  acknowledged  and  re- 
corded. 

The  contract  referred  to  in  this  instrument 
provided  for  the  driving  of  a  drift  or  tunnel 
upon  the  property,  upon  certain  terms  therein 
stated.  As  nothmg  was  done  under  this  con- 
tract it  need  not  be  further  considered. 

The  suit  was  begun  September  11,  1882. 
Very  little  had  been  done  under  the  contract 
by  either  Worthington  or  Fallon.  The  drift 
had  been  driven  under  a  contract  with  a  third 
party,  but  whether  mineral  was  found  or  pro- 
ceeds realized  does  not  appear.  Worthington 
did  not  organize  the  mining  company,  and  did 
not  employ  Fallon  as  superintendent,  as  re- 
quired by  the  contract.  These  omissions  and 
other  things  were  alleged  as  violations  of  the 
agreement,  and  the  relief  asked  was  that  Fal- 
lon be  adjudged  to  have  a  lien  upon  tbe  prop- 
erty for  the  sum  of  $25,000,  with  interest  as 
provided  by  the  contract;  that  Worthington 
be  ordered  to  pay  said  sum  within  a  reasonable 
time;  and  that,  in  default  of  payment,  the 
property  be  sold,  etc. 

The  only  defense  interposed  which  requires 
consideration  arose  out  of  the  following  trans- 
actions: In  September,  1881,  Charles  R.  Fish 
recovered  a  judgment  against  the  appellant  for 
about  $1,900,  and  caused  an  execution  to  be 
issued  and  delivered  to  the  sheriff  of  Clear 
Creek  County.  The  sheriff  levied  the  exerution 
upon  all  the  right,  title  and  interest  of  Fallon 
in  the  Muscovite  Lode,  either  in  law  or  in  equi- 
ty, and  also  "upon  all  the  right,  title  or  inter- 
est, either  in  law  or  in  equity,  of  said  Dennis 
Fallon  in  and  to  the  Muscovite  Lode  mining 


b^  and  between  R.  Harry  Worthington  and 
said  Dennis  Fallon,  on  the  11th  day  of  May, 
A.  D.  1881,  and  recorded,"  etc.  Under  this 
levy  the  property  was  advertised  and  sold 
to  O'Donnell  for  the  sum  of  $2,140,  which  sum 
was  duly  paid  by  him  to  the  sheriff  on  the  day 
of  the  sale. 

It  appears  that  appellant  was  advised  of  the 
levy,  and  of  the  sale  to  be  had  under  it;  that 
his  attorney  was  present  at  the  sale;  that  neither 
Fallon  nor  his  attorney  made  any  objection  or 
protest,  either  before  or  at  the  time  the  sale 
was  made;  that  the  monej  paid  by  O'Donnell 
was  applied  in  satisfaction  of  the  judgment 
and  costs,  leaving  a  small  surplus  of  about  $15; 
that  some  time  ^ter  the  sale  Fallon,  either  in 
person  or  by  attorney,  demanded  and  received 
from  Fish,  or  his  attorney,  certain  notes  and  a 
trust  deed  which  had  been  deposited  with  Fish 
as  collateral  to  secure  payment  of  the  note  upoa 
which  the  judgment  was  recovered;  that  his  at- 
torney afterwards  applied  to  the  sheriff  for  the 
surplus  of  $15;  that  that  sum  was  applied  in 
payment  of  a  sheriff's  bill  then  outstanding 
against  Fallon,  with  the  consent  of  the  attorney 
and  the  subsequent  acquiescence  of  Fallon; 
that  Fallon  never  redeemed  nor  offered  to  re- 
deem, from  .the  sale,  and  deeds  in  due  form 
were  executed  and  delivered  to  O'Donndl  after 
tbe  equity  of  redemption  had  expired.  Under 
these  deeas,  O'Donnell  claimed  to  be  the  owner 
of  the  interest  of  Fallon,  not  only  in  tbe  prop- 
erty itself,  but  in  the  contract  entered  into  bl&- 
tween  Fallon  and  Worthington. 

This  was  the  situation  of  the  parties  at  the 
time  the  bill  was  filed.  O'Donnell  was  made 
a  defendant  to  the  bill,  on  account  of  the  inter- 
est claimed  by  him  under  the  conveyance  made 
by  the  sheriff,  and  set  up  as  a  defense  the  trans- 
actions which  have  been  recited.  Worthing- 
ton alleged,  among  other  things,  that  Fallon 
was  without  interest' in  the  contract,  or  in  the 
property,  having  been  devested  of  all  interest 
by  the  sale  under  execution.  This  was  the 
only  issue  tried  by  the  court.  The  court  found 
the  facts  as  to  the  recovery  of  the  judgment  by 
Fish,  the  issuance  of  execution,  the  sale  of  the 
property,  and  the  conduct  of  Fallon  and  his 
attorney  as  above  stated.  Upon  these  findings 
the  decree  was  predicated.  It  was  adjudged 
that  by  virtue  of  the  sale  O'Donnell  became 
the  owner  of  all  the  right,  title  and  interest  of 
Fallon  in  the  property,  whether  existing  by 
virtue  of  the  contractor  otherwise;  that  O'Don- 
nell was  entitled  to  be  substituted  for  Fallon 
to  all  his  right,  interest  and  estate  under  the 
said  agreement;  and  that  the  defendant  had  no 
cause  of  action  against  the  said  Worthington, 
etc. 

Can  this  d  ecree  be  sustained  ?  Th  is  question 
presents  two  propositions:  First.  Was  Fallon 
vested  with  an  interest  in  the  property,  subject 
to  seizure  and  sale  under  execution?  Second. 
If  he  was  not  seised  of  such  an  interest,  then 
did  his  conduct  prior  to,  at  the  time  of,  and 
subsequent  to  the  sale  work  an  estoppel,  or 
quasi  estoppel*  by  acquiescence,  election  or 
otherwise? 

Section  1885,  Gen.  Stat.,  declares  that  *'all 
and  singular  the  goods  and  chattels,  lands,  ten- 
ements and  real  estate,  of  every  person  against 
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<estate'  in  this  section  shall  be  construed  to  in- 
^ude  all  interest  of  the  defendant,  or  any  per- 
son to  his  use,  held  or  claimed  bjr  virtue  of  any 
deed,  bond,  covenant  or  otherwise,  for  a  con- 
veyance, or  as  mort^gi^r  of  lands  in  fee,  for 
life,  or  for  years."  Under  this  provision  it  is 
clear  that  it  appellant  was  vested  with  any  in- 
terest in  the  property,  either  legal  or  equitable, 
then  such  interest  was  liable  to  seizure  and  sale 
under  the  execution.  It  must  appear,  however, 
that  the  interest  was  a  vested  interest,  which 
attached  to  the  body  of  the  land  itself,  and 
^as  held  by  him  under  a  legal  or  equitable 
title,  within  the  meaning  of  the  law.  Such  an 
interest  can  only  be  predicated  upon  the  pro- 
visions of  the  contract  upon  which  this  suit 
yfBS  brought. 

It  appears  that  in  Decembei,  1880,  Fallon 
<»nveyed  the  property  in  question.  The  deed 
is  not  contained  in  the  record,  but  it  may  be 
assumed  that  it  was  in  the  usual  form,  and  that 
upon  its  delivery  Worthington  was  vested  with 
the  title  to  the  premises  in  fee.  That  convey- 
ance was  in  full  force  at  the  time  the  contract 
was  made.  If  Worthington  conveyed  or  Fal- 
lon acquired  any  title,  interest  or  estate  in  the 
property,  either  legal  or  equitable,  it  was  by 
force  of  the  contract.  It  is  first  necessary, 
therefore,  to  consider  and  determine  the  legal 
effect  of  this  instrument.  The  contract  first 
expressly  recognizes  Fallon's  claim  upon  the 
mine,  to  the  amount  of  $25,000,  and  Worth- 
ington's  ownership  of  the  property.  The  in- 
tent of  the  parties  is  clear  and  unmistakable. 
The  object  sought  to  be  attained  by  Fallon  was 
security  for  the  amount  of  his  claim,  and  its 
final  payment  out  of  the  proceeds  of  the  prop- 
erty. Worthington  desired  to  accomplish  this 
object  without  incurring  personal  liability. 
The  agreement  obligated  him,  or  the  company 
which  he  mi^bt  organize,  to  devote  the  net 
proceeds  realized  from  a  certain  part  of  the 
property  to  the  payment  of  Fallon's  claim. 
Fallon's  claim  was  madfe  a  charge  upon  the 
property.  The  agreement  to  employ  Fallon 
as  superiatendent,  and  to  provide  money  for  a 
drift,  were  independent  personal  covenants. 
The  real  purpose  and  chief  object  of  the  in- 
strument was  to  secure  application  of  the  net 
proceeds  to  the  payment  of  Fallon's  claim .  To 
aecure  such  application  it  was '  'mutually  agreed 
.that  for  the  payment  of  the  money  herein  pro- 
vided to  be  paid,  as  herein  in  manner  and  form 
provided  for,  the  said  Dennis  Fallon  shall  have, 
and  is  hereby  given,  a  lien  upon  said  mine." 
Extraordinary  and  unusual  as  are  ita  terms,  it 
aeems  clear  that,  under  the  contract,  it  was  the 
duty  of  Worthington,  'either  by  himself  or 
through  corporate  organization,  to  develop  and 
work  the  property  with  reasonable  diligence, 
and,  if  proceeds  were  realized,  to  devote  the 
same  to  the  payment  of  Fallon's  claim.  If  the 
property  was  barren,  Fallon  would  have  no 
riffht  of  action.  If  proceeds  were  realized 
which  Fallon  might  properly  claim,  and  such 
proceeds  were  appropriated  by  Worthington, 
or  by  the  company  organized  by  him,  then  Fal- 
lon would  have  a  right  of  action  for  breach  of 
contract,  in  the  enforcement  of  which  he  might 
resort  to  the  lien  created  by  the  agreement. 
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The  entire  legal  title  was  in  Worthington.  He 
was  in  possession  of  the  property.  Fallon  re- 
served no  interest  or  estate  in  the  land  whatso- 
ever. There  was  no  defeasance  provided  for 
by  forfeiture  or  otherwise.  Fallon's  right,  un- 
der the  contract,  was  a  chose  in  action,  to  en- 
force which  he  had  a  right  to  a  lien. 

No  extended  discussion  of  the  nature  of  the 
lien  is  necessary.  It  was  defined  by  the  par- 
ties themselves.  It  was  a  lien  by  contract, 
— an  equitable  lien.  "An  equitable  lien  arises 
either  from  a  written  contract,  which  shows 
an  intention  to  charge  some  particular  property 
with  a  debt  or  obligation,  or  is  declared  by  a 
court  of  equity,  out  of  general  considerations 
of  right  and  justice,  as  applied  to  the  rela- 
tions of  the  parties  and  the  circumstances  of 
their  dealings."    1  Jones,  Liens,  §  27. 

A  lien  necessarily  excludes  any  idea  of  own- 
ership by  the  party  claiming  it.  "A  lien, 
whether  implied  or  by  contract,  confers  no 
right  of  property  upon  the  holder.  It  is  neither 
jvs  ad  rem  norjtis  in  re.  It  is  neither  a  right 
of  property  in  the  thing,  nor  a  right  of  action 
for  the  thing.  It  is  simply  a  right  of  detainer. 
'Liens  are  not  founded  on  property,'  says  Mr, 
Jvstice  Buller  [Liekbarrow  v.  Mason,  6  East, 
21,  24  note],  'but  they  necessarily  suppose  the 
property  to  be  in  some  other  person,  and  not 
in  him  who  seta  up  the  right.'  Consequently 
the  interest  of  the  Henholaer  is  not  attachable, 
either  as  personal  property  or  as  a  chose  in  ac- 
tion."   Id.  §10. 

The  same  author,  at  section  28,  says:  "Eq- 
uitable liens  do  not  depend  upon  possession,  as 
do  liens  at  law.  Possession  by  the  creditor  is 
not  essential  to  his  acquiring  and  enforcing  a 
Hen.  But  the  other  incidents  of  a  lien  at  com- 
mon law  must  exist  to  constitute  an  equitable 
lien.  In  courts  of  equity  the  term  *lien'  is 
used  as  synonymous  with  a  'charge'  or  'incum- 
brance' upon  a  thing,  where  there  is  neither 
jus  in  re  nor  ad  rem,  nor  possession  of  the 
thing.  The  term  is  applied  as  well  to  charges 
arising  by  express  engagement  of  the  owner 
of  property  and  to  a  duty  or  intention  implied 
on  his  part  to  make  the  property  answerable 
for  a  specific  debt  or  engagement." 

Under  the  contract,  the  only  interest  which 
Fallon  retained  in  the  property  was  the  right  to 
a  lien  to  enforce  its  provisions.  It  necessarily 
follows  that  he  had  no  interest  in  the  property 
itself,  and  that  no  right,  title  or  interest  was 
vested  in  him,  either  under  the  contract  or 
otherwise,  which  was  subject  to  execution. 
Nothing,  therefore,  was  seized  under  tbe  writ 
of  execution,  and  in  law  nothing  passed  to 
O'Donnell  by  the  sale.  "It  is  always  indispen- 
sable that  the  property  sold  should  be  subject 
to  the  license,  decree  or  writ  under  which  the 
sale  is  made.  ...  If  property  of  the  defend- 
ant is  sold,  it  must  be  subject  to  the  execu- 
tion levied  upon  it,  or  the  proceeding  will  be 
entirely  inoperative  upon  his  title."  Freeman, 
Jud.  Sales,  §  85. 

"If  propel ty  is  not  subject  to  execution,  a 
levy  thereon,  and  a  sale  thereof  based  on  such 
levy,  are  utterly  void."  Freeman,  Executions, 
§109. 

In  the  light  of  these  principles,  the  conclu- 
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O'Doniiell  claims  to  be  entitled  to  the  rights  of 
appellant  under  the  contract  was  utterly  void. 

The  question  which  remains  to  be  considered 
ia  whether  the  conduct  of  appellant,  prior  to, 
at  the  time  of  and  sub6eG[uent  to  the  sale,  was 
such  as  to  make  it  inequitable  for  him  to  take 
advantage  of  this  void  proceeding.  It  is  a  welt- 
settled  elementary  principle  that  a  void  judi- 
cial sale  is  an  exception  to  the  rule  that  "a  con- 
firmation or  ratification  cannot  strengthen  a 
void  estate."  Freenum,  Jud.  Sales,  g  50,  and 
cases  cited. 

This  exception,  however.has  ordinarily  been 
applied  to  cases  in  which  the  sale  was  void  be- 
cause of  some  irregularity  in  the  proceeding, 
or  in  the  judgment  under  which  it  was  made, 
rather  than  to  cases  in  which  the  property  at- 
tempted to  be  sold  was  not  subject  to  execu- 
tion. No  case  has  been  found  in  which  the 
facts  are  either  parallel  or  analogous  with  the 
facts  in  this  case.  It  would  seem,  however, 
that  this  rule  mi^ht  well  be  applied  to  all  void 
Judicial  sales,  without  reference  to  the  reasons 
or  principles  upon  which  their  invalidity  is 
predicated.  The  rule  is  based  upon  the  benef- 
icent principles  of  equitable  estoppel.  May  it 
not  be  applied  to  this  case,  if  the  right  of  Fal- 
lon, under  the  contract,  is  assignable,  either  by 
his  own  act  or  by  operation  of  law?  As  has 
already  been  stated,  the  right  secured  to  him 
was  in  the  nature  of  a  chose  in  action,  upon 
which  suit  might  be  maintained  bv  him  when- 
ever Worthington  or  his  assigns  should  realize 
proceeds  from  the  property  properly  applica- 
ble to  his  claim,  and  refuse  to  deliver  them  to 
him.  Having  neither  title  to  the  property  nor 
its  proceeds,  a  legal  or  equitable  action  would 
be  his  only  remedy.  That  a  chose  in  action, 
whether  dependent  upon  a  contingent  or  an  ab- 
solute covenant  or  promise,  is  assignable,  can- 
not be  controverted.  The  question  then  is 
whether,  under  the  circumstances  of  this  case, 
the  sale,  in  connection  with  the  conduct  of  the 
parties,  did  not  constitute  an  equitable  assi^- 
ment  or  transfer  to  O'Donnell  of  Fallon's  in- 
terest, under  his  agreement  with  Worthing- 
ton. 

It  is  true  that  the  ordinary  elements  of  an  es- 
toppel in  pais  are  not  present  in  this  transao- 
tion.  These  elements  are  clearly  defined  in 
Qrifflth  V.  WrigM,  6  Colo.  248.  There  was 
neither  misrepresentation  nor  concealment  of 
material  facts  upon  which  O'Donnell  was  in- 
duced to  act.  On  the  contrary,  O'Donnell  had 
full  knowledge  of  all  the  facts,  for  it  appears 
that  he  prepared  the  contract  between  the  par- 
ties. It  further  appears  that  Fallon's  attorney 
participated  in  the  negotiations  which  led  up 
to  the  agreement,  and  was  fully  advised  of  its 
contents.  The  parties,  therefore,  must  be 
deemed  to  have  acted  with  full  knowledge  of 
their  rights  in  the  premises.  This  being  the 
case,  in  view  of  the  fact  that  Fallon  and  his  at- 
torney knew  that  the  levy  had  been  made,  knew 
what  was  intended  to  be  sold,  were  present  at 
the  sale,  consented  to  the  application  of  the  pro- 
ceeds to  the  satisfaction  oi  the  iudgraent,  re- 
ceived the  surplus,  and  demanded  other  collat- 
eral which  had  been  pledged  for  the  payment 
of  the  debt,  it  cannot  be  doubted  that  FuUon 
acquiesced  in  the  sale.  During  all  the  interval 
6L.R  A. 


oeiween  me  levy  ana  me  saie  ue  naa  luii  op- 
portunity to  protest  against  it.  Had  he  done 
so,  and  had  O'Donnell,  in  spite  of  his  protest 
and  against  his  objection,  paid  the  money  to- 
satisfy  the  judgment,  then  he  would  have  been 
a  mere  volunteer,  and  the  proceeding  would 
have  been  held  to  be  without  force  or  effect. 
The  case  is  one,  therefore,  in  which  a  party  has 
changed  his  position  through  the  failure  of  an- 
other to  exercise  a  right  which  he  might  have 
exercised.  The  principles  of  estoppd  by  ac- 
quiescence or  election  are  clearly  applicable. 
"Wherever  the  rights  of  other  parties  have  in- 
tervened, or  the  nghts  of  the  party  alleging  the 
estoppel  have  been  otherwise  affected  by  rea- 
son of  a  man's  conduct,  or  acquiescence  in  a 
state  of  things  about  which  he  had  an  electioD, 
and  his  conductor  acquiescence,  or  even  laches, 
was  based  on  a  knowledge  of  the  facts  and  of 
his  rights,  he  will  be  deemed  to  have  made  ai^ 
effectual  election,  and  he  will  not  be  permitted 
to  disturb  the  state  of  thines,  whatever  may 
have  been  his  rights  at  first. '^  Bigelow,  Estop. 
4th  ed.  651. 

"In  like  manner,  if  one,  without  actually  in- 
ducing another  to  act  in  a  particular  way,  as- 
sent to  the  thing  done,  and  seek  to  derive  bene- 
fit from  it.  he  cannot,  in  case  of  disappoint- 
ment, deny  the  validity  of  the  act  assenteSdto."' 
Id.  661. 

The  correctness  of  these  principles  has  been 
recognized  by  this  court  in  Yates  v.  Burd,  & 
Colo.  849. 

Freeman,  on  Void  Judicial  Sales,  at  section 
60,  says,  among  other  thines:  "These  sale» 
may  be  ratified  either  directly  or  by  a  course 
of  conduct  which  estops  the  party  from  deny- 
ing their  validity.  Thus,  if  the  defendant  m 
execution,  after  a  void  sale  of  his  property  has 
been  made,  claims  and  receives  the  surplus  pro- 
ceeds of  the  sale,  with  a  full  knowledge  of  hia 
rights,  his  act  must  thereafter  be  treated  as  an 
irrevocable  confirmation  of  tiie  sale."  Again, 
in  the  same  section,  he  says :  "Perhaps  it  is 
not  essential  that  the  defendant  in  execution 
should  have  directly  received  any  part  of  the 
proceeds  of  the  sale.  '  If  he  knows  of  the  sale, 
makes  no  objections  thereto  and  permits  the 
proceeds  to  he  applied  to  the  payment  of  his 
debts,  he  will,  at  least  in  Pennsylvania,  be  pre- 
cluded from  denying  its  validity." 

In  JSmith  V.  Warden,  19  Pa.  425,  it  is  held 
that  "equitable  estoppels  .  .  .  have  place  as 
well  where  the  proceeds  arise  from  sale  by  au- 
thori^  of  law  as  where  they  spring  from  the 
act  of  the  party.  .  .  •    The  application  of  this 

Srinciple  does  not  depend  upon  any  supposed 
istinction  between  a  void  and  voidable  sale." 
The  same  proposition  is  clearly  decided  in 
Deford  v.  Mercer,  24  Iowa,  118;  Maple  v.  Eu$- 
eart,  68  Pa.  849;  McCbnneU  v.  People,  71  111. 
48 1 .  These  principles  are  clearly  applicable  to 
this  case. 

As  the  findings  of  the  court  were  abundantly 
sustained  by  the  evidence,  it  follows  that  the 
decree  basea  thereon  was  correct,  and  shoukl  be 
affirmed. 
Reed  and  Biohmond*  CO.,  concur. 

Per  Cariam: 

For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  ii  afflrmed. 


iSr  parte  James  HARRIS,  Petitioner. 
(....Fla.-..) 

*1.  The  interest  which  diBqualifles  a 
Judg^e  under  section  28,  p.  887,  McCie).  Dijr.,  to  a 
property  interest  In  the  aotion  or  its  result,  in 
contradistinction  to  an  interest  of  feelingr  or 
sympathy  or  bias  that  would  disqualify  a  Juror. 

2.  Affinity  is  the  tie  between  a  husband 
and  the  blood  relations  of  the  wife,  and 
between  a  wife  and  the  blood  relations  of  the 
husband,  but  it  does  not  exist  between  the  blood 
relations  of  either  party  to  the  marriage  and  those 
of  the  other  party;  and  hence  there  is  no  ai&nity 
between  a  brother  of  a  wife  and  the  brother  of 
her  husband,  and  the  latter  is  not  disqualified  by 
affinity  to  preside  in  the  trial  of  the  former  for  a 
crime. 

8*  That  a  Jud^  has  boarded  with  his 
sister-in-laWf  and  that  she  is  and  has  been  a 
daily  visitor  to  his  home,  remaining  there  some- 
times for  days,  and  the  judge  has  always  been  a 
great  admirer  and  friend  of  a  brother  of  the  sis- 
ter-in-law, and  has  always  regarded  him  as  scru- 
pulou8ly.honest,and  these  considerations  lead  him 
to  fear  that  he  might  not  be  able  to  do  the  State 
Justice,  do  not  {disqualify  the  Judge  from  presid- 
ing In  the  trial  of  such  brother  for  a  criminal  of- 
fense. 

4.  Where  a  party  is  in  enstody  under 
an  infonnation  charging  him  with  a  bailable 
felony,  and  the  Judge  of  the  criminal  court  of 
record  before  which  he  is  charged  refuses  to  take 
any  action  whatever  in  the  case,  either  as  to  bail 
or  trial,  on  the  ground  that  he  is  disquallQed  by 
reason  of  interest  and  affinity  to  act, 'and  it  does 
not  appear  to  the  supreme  court  on  a  habeas  cor- 
pus proceeding  that  the  Judge  is  disqualified,  bail 
condftloned  for  the  party^s  appearance  before 
the  criminal  court  of  record  will  be  allowed. 

(January  18,  1800.) 

PETITION  for  a  writ  of  habeas  corpus  to 
•obtain  petitioner's  discbarge  from  custody 
or  bis  release  on  bail.    On  return  to  rule  to 
show  cause.    Decree  for  petitioner. 
The  case  fully  appears  in  the  opinion. 
Meeere.  Frank  w.  Pope  and  O.  J.  H. 
Summers  for  petitioner. 

Mr,  William  B.  Lamar,  Atty-Oen.^  for 
the  State. 

Raney*  Oh,  J.,  delivered  the  opinion  of  the 
court: 

The  petitioner  was  arrested  on  a  charge  of 
robbery,  and  an  Information  was  filed  against 
him  in  the  Criminal  Court  of  Record  of  Duval 
County,  and  he  was  brought  into  that  court  for 
arraignment;  whereupon  the  judge,  the  Hon- 
arable  Lo*on  M.  Jonei,  j^ofused  to  take  any  ac- 
tion in  the  cause,  either  to  try  him  or  to  admit 
him  to  bail,  although  the  petitioner  announced 
his  willin^ess  and  readiness  to  be  tried,  and 
offered  bail  with  good  and  sufficient  sureties. 
The  reasons  given  by  the  Judge  for  bis  course 
are  that  be  is  the  brother  of  the  husband  of  a 
sister  of  petitioner,  and  is  therefore  disqualified 
to  take  any  action  in  the  cause;  and,  further, 
he  baa  boarded  with  his  said  sister-in-law,  ana 

*Head  notes  by  Bakst,  Ch.  j; 
«  L.  R.  A. 


she  is  and  has  been  a  daily  vfsftorto  hts  home, 
remaining  there  sometimes  for  days,  and  peti- 
tioner has  also  been  a  visitor  to  his  house,  and 
he,  the  judge,  has  always  been  a  great  admirer 
and  friend  of  the  petitioner,  and  has  always  re- 
garded him  as  scrupulously  honest,  and  these 
considerations  lead  him  to  fear  that  he  might 
not  be  a'ble  to  do  the  State  justice. 

Being  in  the  custody  of  the  sheriff  on  eapiae 
issued  upon  the  information,  under  the  above 
circumstances,  Harris  applied  to  one  of  the  jus> 
tices  of  this  court  for  a  writ  of  habeas  corpus, 
which  he  issued,  making  it  returnable  before 
the  court,  and  the  sheriff  nas  made  a  return  in 
keeping  with  the  above  facts,  stated  in  the  pe- 
tition. 

The  petitioner  asks  to  be  discharged  or  ad» 
mitted  to  bail. 

The  Act  of  December  4, 18d2,  provides  that 
"no  Judge  of  any  court  or  justice  of  the  peace 
shall  sit  or  preside  in  any  cause  to  which  he  is 
a  party,  or  in  which  he  is  interested,  or  in 
which  be  would  be  excluded  from  being  a 
Juror  by  reason  of  interest,  consanguinity  or 
affinity  to  either  of  the  parties,  nor  shall  he  en- 
tertain any  motion  in  the  cause  other  than  to 
have  the  same  tried. "  It  also  makes  it  the  duty 
of  the  judge  or  justice  so  incompetent  to  retire 
of  his  own  motion  without  waiting  for  an  ap- 
plication to  that  effect,  and  declares  void  all 
Judgments,  decrees  or  orders  made  by  a  justice 
so  (Ssqualified.    McOlel.  Dig.  §§  28,  29,  p.  837. 

Judffe  Jones  is  not  a  party  to  this  proceeding, 
nor  is  it  the  proper  remedy  for  obtaining  an  ad- 
judication between  the  State  and  him,  or  the 
prisoner  and  the  judge,  upon  the  question  of 
his  qualification  in  the  premises  or  power  to  try 
the  petitioner,  and  directing  him  to  proceed  in 
the  cause  as  it  is  his  duty  to  do,  if  he  is  not  dis- 
qualified. State  V.  Walker,  25  Fla.  — ^  6  So. 
Rep.  169,  172. 

Still  it  is  urged  on  behalf  of  petitioner  that 
the  Judge  is  disqualified,  and  for  this  reason  he 
should  oe  discharged  or  bailed,  as,  under  the 
circumstances,  his  detention  will  amount  to  in- 
definite imprisonment  If  he  is  disqualified  to 
hear  the  cause,  and  such  disqualification  is 
ground  for  the  petitioner's  discbarge,  he  should 
be  given  his  liberty;  so,  without  meaning  to 
conclude  Jud{fe  Jones  upon  the  question  in  any 
direct  proceeding  against  him,  but  merely  as  an 
answer  to  petitionePs  claim,  we  must  give  our 
views  on  the  subject. 

The  interest  that  disqualifies  a  judge  under 
the  Statute  is  a  property  interest  in  th<)  action 
or  its  result,  in  contradistinction  to  an  interest 
of  feeling  or  sympathy  or  bias,  that  would  dis- 
qualify a  juror.  Sauls  v.  Freeman,  24  Fla. 
209;  dchus  v.  Sheldon,  12  Fla.  138. 

There  is,of  course,  no  consanguinity  between 
Harris  and  Judge  Jones.  Is  there  any  affinity  f 
Not  according  to  any  law  we  can  find  on  m& 
subject.  Affinity  is  the  tie  arising  from  mar- 
riage, between  the  husband  and  the  blood  re^ 
tions  of  the  wife,  and  between  the  wife  and  the 
blood  relations  of  the  husband:  but  there  is  no 
affinity  between  the  kinsmen  of  the  wife  and 
those  of  the  husband,  or  vice  rersa.  Thus,  say 
the  books,  the  husband's  brother  and  the  wife's 
Bister  have  no  affinity.    The  same  may  be  true 


See  ako  41  L,  R.  A.  7B2:   47  L.  IL   A.  413. 


Tomlin,  Bouvier/  Abbott,  Rapalje  &  Law- 
rence. There  is  no  affinity  between  the  blood 
relatives  of  the  husband  and  blood  relatives  of 
the  wife.  Paddock  v.  Wells,  2  Barb.  Ch.  381; 
Carman  v.  NeweU,  1  Denio,  25;  Spear  v.  ift?6- 
inson,  29  Me.  631;  WaterJiouBe  y.  Martin,  Peck 
<Tenn.)  874. 

These  authorities  and  those  cited  in  them 
show  beyoud  question  that  there  is  no 'affinity 
between  Judge  Jones  and  the  prisoner. 

Moreover,  in  view  of  the  doctrine  in  the 
Case  of  Leefe,  2  Barb.  Ch.  39,  by  ChanceVor 
Walworth,  citing  MooersY.  White,  6  Johns.  Ch. 
860,  by  Chancellor  Kent,  it  is  questionable 
whether  the  Statute  operates  as  to  affinity  in  a 
case  like  this,  where  the  Constitution  has  cre- 
ated a  court,  and  made  no  provision  for  a  trial 
by  another  judge  or  tribunal.  The  other  cir- 
cumstances upon  which  the  judge  bases  his  fear 


as  disqualifies  him,  nor  is  the  presence  of  the 
apprehension  any  good  evidence  that  he  will 
not  be  careful  or  able  to  do  justice. 

The  offense  is  bailable  under  our  Constitu 
tion  and  laws,  and  the  prisoner  should  not,  un- 
der the  circumstances,  be  denied  the  right  of 
bail,  particularly  as  no  steps  have  been  taken 
by  tlie  State  to  test  the  correctness  of  Judge 
Jones*  position.  The  proper  order  will,  if  it 
shall  be  necessary,  be  made,  on  application  of 
counsel  for  petitioner,  for  inquiry  mto  the  cir- 
cumstances of  the  alleged  offense,  with  a  view 
to  fixing  the  amount  of  the  bail,  which  will  be 
conditioned,  in  the  form  usual  and  proper  in 
such  cases,  for  his  appearance  before  the  CJrim- 
inal  Court  of  Record  of  Duval  County  at  the 
time  or  times  to  be  specified,  under  our  airec- 
tion.  in  the  bail-piece. 

It  will  he  ordered  accordingly. 


ARKANSAS   SUPREME  COURT. 


J.  H.  FORD  et  al.,  Appts., 

JUDSONIA  MERCANTILE  CO.  ei  al. 

( Ark. ) 

1  •  A  sheriff's  custody  of  attached  prop- 
erty cannot  be  disturbed  by  a  court  of 
chancei^t  **><*  t^he  property  traneferred  to  the 
custody  of  its  receiver.  In  a  suit  by  the  attach- 
ment defendant,  unless  by  consent  of  all  parties. 

(February  1, 1890.) 

APPEAL  from  a  decree  of  the  Chancery 
Court,  White  County,  in  favor  of  com- 
plainant on  demurrer  to  complaint.     Reversed. 

The  complaint  was  filed  by  one  of  the  appel- 
lees, the  Judsonia  Mercantile  Co.,  whose  prop- 
erty was  in  possession  of  the  sheriff,  J.  H. 
Ford,  one  of  the  appellants,  under  attachment. 
O.  W.  Henson,  another  appellee,  and  trustee 
in  a  deed  of  assignment  by  the  Mercantile  Co., 
■was  appointed  receiver  of  the  property  by 
Hon.  D.  W.  Carroll,  Chancellor  of  the  First 
District  of  Arkansas,  at  his  chambers  in  Little 
Rock,  without  notice  to  the  appellants,  who 
subsequently,  to  protect  their  interest,  appeared 
and  filed  a  demurrer,  which  was  overruled, 
and  thereupon  a  final  decree  was  rendered 
against  them. 

Messrs.  McRae,  Rives  &  Rives  and  J. 
W.  HousOf  for  appellants: 

Where  two  courts  possess  equal  and  con- 
current jurisdiction  of  a  subject  matter,  that 
court  in  which  jurisdiction  first  attaches  will 
retain  the  case  for  final  determination. 

Merrill  v.  Lake,  16  Ohio,  o73;  Estesv,  Mar- 
tin, 34  Ark.  410;  Price  v.  State  Bank,  14  Ark. 
50. 

In  cases  of  concurrent  Jurisdiction  in  different 
courts,  the  first  exercismg  jurisdiction  right- 
fully acquires  control  to  the  exclusion  of  the 
other. 

State  v.  Deters,  34  Ark.  188. 


Note.— Jurisdiction  concurrent;  priority  of  rlirht 
obtained  by  actual  seizure.    See  Tefft  ▼•  Stem- 
berfr,6  L.  R.  A.  228,  note, 
OL  R  A. 


Messrs.  DeBois  &  Coody*  for  appellees: 

When  the  concurrent  jurisdiction  is  between 
law  and  equity  courts,  a  party  has  his  election 
in  which  court  he  will  seek  his  remedies,  or 
submit  his  rights  for  trial. 

Benlly  v.  IHllard,  6  Ark.  85;  Hempstead  v. 
Watkins,  Id.  317:  Andrews  v.  Ftnter,  1  Ark. 
186;  Harlan  v.  Wingate,  2  J.  J.  Marsh.  188; 
Saunders  y.  Jennings,  Id.  518;  State  Bank  v. 
Noland,  13  Ark.  802;  Jamison  v.  May,  Id.  600. 

The  trustee  of  an  express  trust  such  as  Hen 
son  has  the  right  to  seek  the  assistance  of 
equity. 

Ex  parte  Gomoay,  4  Ark.  303;  Jones  ▼.  Ar- 
kansas Mech,  &  Agr.  Co.  88  Ark.  25. 

A  court  of  equity  having  jurisdiction  for  one 
purpose  will  retain  it  for  the  settlement  of  all 
rights  between  the  parties,  growing  out  of  the 
controversy,  whether  legal  or  equitable. 

Conger  v.  Cotton,  37  Ark.  287;  Kimberling  v. 
Eartly,  1  McCrar;r,  136. 

All  parties  having  elected  a  court  of  equity, 
they  are  bound  by  the  decree  in  this  case,  and 
cannot  question  the  jurisdiction. 

Burton  v.  Hynson,  14  Ark.  32. 

Hemiii|pvay»  J.,  delivered  the  optnion  of 
the  court: 

When  the  complaint  was  filed  and  the  appli- 
cation for  a  receiver  presented,  the  property 
involved  was  in  the  custody  of  the  sbcriflf,  who 
had  seized  and  held  it  under  writs  of  attach- 
ment from  the  White  Circuit  Court,  against 
the  property  of  the  Judsonia  Mercantile  Com- 
pany. 

It  appears  from  the  complaint  that  the  prop- 
erty belonged  to  the  defendant  in  the  suits.  It 
was  therefore  rightly  seized  in  obclience  there- 
to. In  this  respect,  the  facts  differ  from  tb^ 
presented  in  the  case  of  Willis  v.  Reinhardi, 
decided  during  the  present  term,  in  which  we 
ruled  that  a  stranger  in  an  attachment  roig^J 
maintain  replevin  against  an  officer  who  ^*J^ 
his  goods  under  a  writ  against  the  goods  ol  tne 
defendant  in  the  suit.  . 

The  goods  belonging  to  the  defendant  in  tne 
suits,  and  being  properly  held  by  the  •bcrm 


^session  could  not  be  disturbed  without  inter- 
fering with  that  court  in  the  ezerdse  of  its 
jurisSiction.  But  authority  to  do  this  apper- 
tains only  to  courts  of  supervisory  or  appellate 
powers;  and  as  the  chancery  court  has  no  su- 
pervisory control  over  the  circuit  court,  it  fol- 
lows that  it  could  not  take  this  property  from 
the  sheriff  into  the  custody  oi  its  receiver. 
Such  a  practice  would  cause  an  unseemly 
clash  of  jurisdiction,  that  should  be  exercised 
in  perfect  harmony;  and  there  is  neither  reason 
nor  authority  to  justify  it.  Buck  v.  Colhath,  70 
U.  6.  3  Wall.  334  [18  L.  ed.  257];  Thompson  v. 
Van  Vecl  ten,  5  Duer,  618;  Veret  v.  Duprez,  L. 
R.  6  Eq.  329;  Hitchen  v.  Birks,  L.  R.  10  Eq. 
471:  Wilmer  v.  Atlanta  db  B,  A.  L.  B.  Go,  2 
Woods,  409. 

Such  a  bill  might  be  entorlained  if  all  parties 
representing  the  conflicting  in i crests  consented, 
by  so  draftmg  orders  as  to  avoid  the  improper 
interference  by  one  court  with  property  in  the 
■custody  of  another.  We  are  advised  that  such 
a  practice  has  prevailed,  and  observation  satis- 
fies us  that  it  has  proven  salutary;  but  it  can 
only  be  approveji  where  the  consent  of  par- 
ties obviates  the  difficulty  Indicated. 

The  bill  presents  no  other  ground  for  equi- 
table relief,  and,  for  the  reasons  indicated,  the 
demurrer  to  the  complaint  should  have  been 
sustained. 

The  judgment  will  be  revened,  and  tJie  cause 
remanded^  tnih  directions  to  sustain  the  demur- 


J.  D.  GARNER,  Appt.^ 

V. 

G.  N.  WRIGHT. 


(- 
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1.  The  law  of  Arkansaa  will  be  ap- 

Elled  in  an  attachment  suit  in  that  State  on  an 
iterplea  by  a  person  claimingr  the  chattels  at- 
tached under  a  mort^afire  griven  In  the  Indian  Ter- 
ritory, where  there  is  no  proof  of  the  laws  of  the 
Territory. 

S.  Delivery  of  chattels  to  a  mortgairee  cures 
all  defects  in  the  mortfi:aire. 

S»  A  mortgagee  of  chattels  who  has 
them  in  possession  does  not  loee  his  secur- 
ity by  lendlnsr  them  to  the  mortfiracror/althouflrh 
the  mortgage  is  not  filed  or  recorded* 

(January  11, 1890.)     • 

APPEAL  hj  claimant  from  a  judgment  of 
the  fylrcuit  Court  for  Sebastian  County, 
Port  Smith  District,  in  favor  of  plaintiff,  giv- 
ing: hiro  possession  of  certain  chattels  which  he 
had  attached  to  secure  a  debt  due  him  by  R.  A. 
Brown      Berersed, 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Cooke,  Lnce  &  Hill,  for  appel- 
lant: 

The  common  law  exists  in  the  Indian  Terri- 
tory between  whites. 

1  Kent,  Com.  p.  343;  Story,  Conf.  L.  6th  ed. 
421;  Arnold  v.  Mundy,  6  N.  J.  L.  1;  Bloom  v. 
Richards,  2  Ohio  St.  387;  Bobinson  v.  Campbell, 
«  L.  R.  A. 


But  in  case  it  does  not,  then  this  case  Is  to  be 
decided  by  the  lex  fori. 

T/ie  Scotland,  105  U.  S.  24  (26  L.  ed.  1001). 

Either  registration  or  delivery  is  sufDcient  to 
make  a  chattel  mortgage  valid. 

Jones,  Chat.  Mort  §  176;  Morrow  y,  Beed,  30 
Wis.  81;  Humphries  v.  Bartee,  10  Smedes  &  M. 
282. 

Possession  by  the  vendor  of  chattels  for  tem- 
porary purposes  does  not  invalidate  the  former 
validity  of  the  transfer. 

Sec  Martin  v.  Ogden,  41  Ark.  186;  BicJimond 
V.  Orudup,  Meigs,  581, 38  Am.  Dec.  164;  French 
V.  Hall,  9  N.  H.  137,  32  Am.  Dec.  341;  Jones, 
Chat.  Mort.  6  178;  Applewhite  v.  Earrell  MiU 
Co.  49  Ark.  ^79. 

This  action  is  transitoir  and  may  be  main- 
tained in  any  forum  in  which  the  plaintiff  (in 
this  case  an  interpleader)  may  find  the  defend- 
ant or  his  property,  upon  which  to  base  the 
action. 

Bouvier,  L.  Diet.  Transitory  Action;  Bacon, 
Abr.  title  Actions,  Local  and  Transitory;  Smith 
V.  Clark,  1  Ark.  63;  Chapman  v.  Bobertson,  6 
Paige,  627,  31  Am.  Dec.  264;  French  v.  Ball,  9 
N.  H.  137, 32  Am.  Dec.  841. 

And  it  makes  no  difference  whether  the  cause 
of  action  arose  without  the  jurisdiction  of  the 
State  where  the  forum  is  situated. 

Penn  v.  Lord  Baltimore,  1  Ves.  Sr.  444;  Mas* 
sie  V.  Watts,  10  U.  S.  6  Crunch,  148  (3  L.  ed.  181); 
Ackerson  v.  Erie  R  Co.  31  N.  J.  L.  809. 

Mr.  E.  E.  Bryajit,  for  appellee: 

At  common  law  possession  by  the  mortgagee 
was  essential  to  the  validity  of  the  mortgage  as 
against  third  parties. 

Watson  V.  Thompson  Lumber  Co.  49  Ark.  88; 
Main  v.  Alexander,  9  Ark.  112;  Martin  v.  Og- 
den, 41  Ark.  186;  Hannah  v.  Carrington,  18 
Ark.  106;  Jacoway  v.  Gault,  20  Ark.  190;  Car- 
naU  V.  Duval,  22  Ark.  136;  Fry  v.  Martin,  33 
Ark.  203;  Heffs  App,  (Pa.)  7  Cent.  Rep.  592; 
Qow  V.  Woods,  5  Serg.  &  R.  276, 9  Am.  Dee.  346; 
Porter  v.  Dement,  S6  HI.  478;  Crooks  v.  Slvart, 
2  McCrary,  13;  Bussell  v.  Fillmore,  16  Vt.  130; 
Casey.  Winship,  4B\ackt  425, 80  Am.  Dec.  664; 
Golden  v.  CockrU,  1  Kan.  259, 81  Am.  Dec.  510; 
MorriU  v.  Sanford,  49  Me.  566;  Bullock  v.  WtU- 
iams,  16  Pick.  34;  Bocheblave  v.  Potter,  1  Mo. 
mhLeland  v.  The  Medora,  2  Wood.  &  M.  108; 
Field  V.  Baker,  12  Blatchf.  438;  Call  v.  Gray, 
37  N.  H.  428,  76  Am.  Dec.  143;  Jones.  Chat. 
Mort.  §  176;  Boone,  Mortg.  §  245. 

The  change  of  possession  must  be  continued 
during  the  life  of  the  mortgage,  for  ])ossession 
of  the  mortgagor  by  delivery  back  is  as  decep- 
tive as  ori^nal  detention,  and  even  more  so,  as 
leading  third  persons  to  beHeve  the  lien  dis- 
charged. 

Jones,  Chat.  Mort.  S§  176.  180,  181, 185-1S7; 
Look  V.  ComHock,  15  >\cnd.  244:  Sturteraut  v. 
Ballard,  9  Johns.  337;  Bullock  v.  Williams,  SU" 
pra;  Mills  v.  Warner,  19  Vt.  609;  Swiggett  v. 
Dodson,  38  Kan.  702;  Morns  v.  Hyde,  8  Vt. 
352.  30  Am.  Dec.  475;  Fktcher  v.  Howard,  % 
Aikens  (Vt.)  115,  16  Am.  Dec.  686. 

The  common  law  does  not  exist  in  the  Indian 
Territory  between  whites. 

DuVal  V.  MarshaU,  80  Ark.  280;  Ccvrter  ▼. 
Goods,  60  Ark.  160. 


< 


men  ana  citizens  of  the  IlDited  States,  resided 
in  the  Indian  Territory.  On  the  19th  of  Jan- 
nary,  1886,  Brown  there  executed  a  mortga^ 
to  darner,  whereby  he  conveyed  to  him  certain 
chattels,  including  the  horse  and  wagon  in  con- 
troversy, as  secunty  for  a  debt.  The  mortgage 
provided  that  Gamer  should  have  possession 
and  control  of  the  mortgaged  chattels.  They 
were  accordingly  delivered  to  him,  and  re- 
mained in  his  sole  possession  for  more  than  a 
month,  when  Brown  borrowed  them  to  use  in 
hauling  wood.  He  used  them  during  ten  days, 
but  at  night  returned  them  to  Garner's  bfurn. 
On  the  9th  of  April  f oUowine,  Brown  borrowed 
them  to  make  a  trip  to  Ft.  Smith,  and  after  his 
arrival  there  they  were  seized  under  an  attach- 
ment against  his  property.  Gamer  appeared 
in  the  attachment  suit,  and  filed  an'interplea, 
claiming  them  under  his  mortgage.  There  was 
Judgment  against  him  on  the  interplea,  and  he 
appealed. 

In  determining  the  merits  of  his  claim,  it  is 
essential  to  know  bv  what  law  the] validity  of 
the  mortgage  is  to  be  determined.  As  a  rule, 
when  rights  arise  in  a  particular  country,  they 
are  to  be  determined  by  the  laws  of  that  coun- 
try, and  the  party  who  would  avail  himself  of 
them  should  prove  them.  The  mortgage  in 
controversy  was  executed  in  the  Indian  Terri- 
tory. No  proof  was  offered  of  the  laws  in 
force  there  applicable  to  the  matter,  but  it  was 
agreed  between  the  parties  that  there  was  no 
local  Indian  law  that  was  pertinent.  This  al> 
sence  of  proof  cannot  be  supplied  by  presump- 
tion. In  similar  cases  the  courts  of  this  State 
will  generally  presume  the  common  law  to  be 
in  force  in  another  State.  Cox  y.  Moitow,  14 
Ark.  603;  Th<nm  v.  Weatherly,  50  Ark.  343. 
But  this  presumption  is  indulged  as  to  those 
States  only  that  have  taken  the  common  law 
as  a  basis  of  their  jurisprudence.  Such  a  pre- 
sumption would  not  be  indulged  as  to  the  laws 
of  the  State  of  Louisiana  or  Texas,  because  we 
know  that  their  jurisprudence  is  founded  upon 
a  different  system.  The  same  reason  forbids 
such  a  presumption  as  to  the  laws  of  the  Indian 


sally  recognized.  They  do  not  depend  upoQ 
the  uncertain  tenure  of  possession,  but  rest 
upon  a  more  substantial  basis.  As  such  rights 
are  respected  there,  they  should  be  eDforced 
when  they  become  Involved  in  the  courts  of 
this  State.  There  is  no  federal  law  on  the  sub- 
ject. We  have  no  proof  of,  and  can  indulge 
no  presumption  as  to,  the  local  laws  in  force 
there.  As  the  parties  have  invoked  the  aid  of 
our  courts,  we  must  therefore  apply  our  own 
law,  and  administer  justice  according  to  its^ 
principles.    Such  we   understand  to   be  the 

Eractice  of  the  Supreme  Court  of  the  United 
tates.    The  Scotland,  105  U.  8.  24  [^  li.  ed. 
1001]. 

Under  our  law,  if  a  mortgagee  took  posses- 
sion of  the  mortgaged  chattels  before  any  other 
right  or  lien  attaches,  his  title  under  the  mort- 
gage is  good  against  everybody,  if  it  was  pre- 
viously valid  between  the  parties,  although  it 
be  not  acknowledged  and  recorded.  The  de- 
livery cures  all  such  defects.  Jones,  Chat. 
Mort.  §  178,  and  cases  cited;  AppUwhUe  r. 
HarrdlMill  Co.  40  Ark.  279;  Cameron  v.  Mar- 
tin, 26  Kan.  625;  Button  v.  Amett,  51  HI.  198. 
While  the  mortgaged  chattels  are  in  the  cus- 
tody of  the  mortgagee,  he  may  lend  or  hire 
them,  and  they  continue  in  his  possession  con- 
structively; and  there  is  nothing  in  the  rela- 
tion which  he  sustains  to  the  mortga^r  that 
forbids  to  him  the  offices  of  ordinary  kindness 
or  good  neighborhood.  Therefore  the  mort- 
gagee may  lend  the  mortgaged  chattels  to  the 
mortgagor  for  occasional  temporary  use,  with- 
out prejudice  to  his  security.  In  a  case  very 
similar  to  this,  the  Supreme  Court  of  Yermont 
so  ruled.    Farn*u>orth  v.  Bhepard,  6  Vk  521. 

The  learned  judge  of  the  circuit  court  held 
that  appellant's  mortgage  was  void  for  want  of 
filing  and  record;  but  it  follows  from  the  prin- 
ciples herein  announced  that  he  was  mistakeQ 
in  this.  If  the  transactions  of  delivery  and 
loan  were  had  bona  fide,  the  mortgage  should 
be  sustained. 

The  judgment  i$  reverted,  amd  tAe  eante  re- 
manded. 


NEW  HAMPSHIRE  SUPREME  COURT. 


AYER  &  CO. 
WEEKS. 

1.  Unsworn  admissions  or  declarations 

made  by  an  insolvent,  after  a  controversy  has 
arisen  between  his  attaching:  creditors  and  peti- 
tioners in  Insolvency  proceedings  upon  his  estate, 
are  not  admissible  in  a  suit  between  such 
parties,  for  the  purpose  of  determinlDg  the  ques- 
tion of  his  residence. 

2.  For  Jurisdictional  purposes  a  Ic^ral 
domicil  once  existing  continues  until  another 
is  acquired  elsewhere. 

8.  Domicil  or  residence.to  srive  juriadlc- 
tion  to  the  probate  court  in  insolvency  proceed- 
ings, is  not  lost  by  departure  from  the  State, 
until  another  is  gained. 

6L.R  A. 


(December  M,  1889.) 


Die- 


APPEAL  in  insolvency  proceedings. 
missed,  . 

The  controvewy  arises  between  creditors  oi 
the  defendant  Weeks  having  attachments  of 
his  property  made  October  5.  1888.  and  other 
creditors  who  filed  a  petirion  against  him  in  in- 


solvency February  1. 1880;  and  the  only  qu«- 
tion  is  whether  Weeks,  at  the  time  of  the 
petition,  was  a  resident  of  this  State  so  as  to 
give  the  probate  court  jurisdiction  of  the  in- 
solvency proceedings.  .^.  , 
October  6,  1888,  Weeks  was  residing  ana 
doing  business  in  Great  Falls,  but  on  that  as? 
he  left  with  his  wife  and  all  his  household 
goods  for  the  west,  and  has  never  returned  lo- 
this  State  since.  His  attorney  who  is  ®'^,^^ 
tornev  for  the  petitioning  creditors,  offered  id* 


rogatories  addressed  by  him  to  Weeks  in  Dec- 
•ember.  1888,  and  the  answers  thereto,  in  which 
Weeks  slates  his  residence  to  be  Somersworth 
K.  H.;  that  his  absence  is  temporary;  that  he 
intends  to  return,  etc  The  paper  was  not 
«worn  to. 

If  this  document  is  competent  evidence  upon 
the  quef^tion  of  the  defendant's  residence,  it  is 
found  that  he  was  at  the  time  of  the  filing  of 
the  petition,  and  ever  since  has  been,  a  resident 
of  Somersworth.  If  it  is  not  evidence,  it  is 
found  that  he  left  Somersworth,  October  5, 
1888,  with  the  intention  never  to  return,  but 
that  he  has  not  acquired  a  domicil  or  residence 
elsewhere. 

Messrs.  Russell  A  Boyer  for  appellant. 

Mr.  MatthewB  for  appellee. 

Clarky   J^  delivered  the  opinion    of  the 

45ourt* 

The  case  raises  a  question  of  Jurisdiction 
which  depends  upon  whether  Weeks,  the 
debtor,  had  a  legal  residence  in  Somersworth 
when  the  insolvency  proceedings  were  insti- 
tuted. This  is  mainly  a  question  of  fact.  Fan 
V.  Foss,  58  N.  H.  283. 

Y  In  a  proceeding  against  Weeks  the  paper 
offered  in  evidence  would  be  admissible  as  con- 
taining admissions  made  by  him.  But  al- 
though Weeks'  name  appears  upon  the  record 
he  is  in  no  sense  a  XMirty  to  the  controversy  be- 
tween the  attaching  creditors  and  the  petition- 
ing creditors  in  the  insolvency  proceedings, 
and  his  admissions  or  agreement  to  abide 
the  orders  and  decrees  of  the  insolvency 
oourt  could  not  confer  Jurisdiction  if  it  did 
not  otherwise  exist.  As  to  the  plaintiffs,  the 
paper  is  merely  a  statement  of  declarations 
made  hj  WeeKS  since  the  controversy  arose, 
relating  m  part  to  past  transactions  and  in  part 
to  his  present  and  future  purpoees.     Deciara- 


uuus,  wriiicu  or  veruai,  are  Honieuin«8  receiYeo 
in  connection  with  acts  done,  as  explanatory  oi 
such  acts,  and  on  questions  of  residence  oi 
doraicil  as  evidence  of  intention,  but  in  such 
cases  the  declarations,  to  be  admissible,  must 
have  been  made  in  the  ordinary  course  of  busi- 
ness at  a  time  when  the  party  Imd  no  interest  to 
make  evidence  and  before  any  controversy. 
Doe  V.  ArkuDTight,  6  Car.  <&  P.  576;  Thomdike 
V.  Ba9Um,  1  Met.  242,  247. 

We  think  the  document  was  not  competent 
evidence  on  the  question  of  Weeks'  residence. 

But,  excluding  the  evidence  upon  the  facts 
found,  the  legal  residence  of  Weeks  was  in 
Somersworth.  Although  the  words  "resi- 
dence" and  • 'domicil"  are  not  always  convert- 
ible terms,  and  have  not  always  precisely  the 
same  meaning,  we  are  of  the  opinion  that  the 
residence,  upon  which  Jurisdiction  depends 
under  the  Insolvency  Statute,  is  a  legid  resi- 
dence equivalent  to  domicil.  And  whatever 
rule  may  be  adopted  in  cases  involving  ques- 
tions of  pauper  settlement,  voting  and  taxation, 
the  principle  is  well  settled  that  for  purposes 
of  jurisdiction  and  judicial  administration  a 
person  must  have  a  domicil  somewhere,  and 
that  he  can  have  but  one«  and  therefore  a  domi- 
cil once  existing  continues  until  another  is 
acquired  elsewhere. 

The  case  shows  that  Weeks'  domicil  was  in 
Somersworth,  and  the  fact  is  found  that  be  had 
not  acquired  a  domicil  or  residence  elsewhere. 
The  fact  that  he  left  Somersworth  with  the  in- 
tention never  to  return  did  not  destroy  his 
domicil  there.  Until  he  had  gained  a  domicil 
elsewhere  he  remained  a  resident  within  the 
jurisdiction  of  the  insolvency  court,  and  liable 
to  be  proceeded  against  in  insolvency.  CM  v. 
Bice,  130  Mass.  2^1,  284. 

Appeal  dismissed. 

Car  pent  er»  «/*.,  did  not  sit;  the  others  con- 
curred. 


PEITNSYLVANIA   SUPREME  OOURT. 


Mary  GRIMM'S  APPEAL. 
(.-..Pa.....) 


1.  No  marriage  is  shown  by  a  man's 
acknowledgment  of  a  woman  as  bis 
wiiiB  In  the  presence  of  others,  and  by  their  ilV- 


iog  together  as  man  and  wife  for  one  week  prior 
to  his  death,  where  their  intention  was  to  have  a 
marriage  ceremony  performed  the  next  week, 
and  tbis  was  prevented  by  his  death. 
2.  A  relation  illicit  at  its  eommenee- 
menty  and  known  to  be  so  by  the  parties,  raiaea 
no  presumption  of  marriage. 


Nora.— Proof  of  mafrtoas. 

In  the  absence  of  direct  proof,  marriage  cannot 
be  proved  by  cohabitation  alone.  Com.  v.  Stump, 
£3  Pa.  182. 

The  mere  fact  that  the  man,  imder  particular 
eircumstanoes,  may  have  attempted  to  give  to  his 
mistrefiB  a  different  character  from  the  meretri- 
oious  one  which  she  in  fact  sustained  toward  him  is 
not  sufficient.    Rose  v.  dark,  8  Paige,  674. 

Rule  <n  case  of  meretricious  reUxbUmis, 
The  mere  fact  of  living  together  and  carrying  on 
Illicit  intercourse  is  wholly  insufficient  to  raise  a 
legal  presumption.  Such  presumption  can  arise 
only  when  the  parties  not  only  live  together  as 
man  and  wife  but  hold  themselves  out  as  sustain- 
ing that  relation.  Durand  v*  Dunuid«  S  Sweeny, 
822. 

«  L.  R.  A. 


Belations  with  decedent,  illicit  at  the  outset, 
must  be  presumed  to  have  continued  to  possess 
that  character  until  the  marriage  of  the  latter. 
Stanley  v.  Stanley,  4  Dem.  421;  Clayton  v.  Wardell, 
4  N.  Y.  286;  Brinkley  v.  Brinkley,  60  N.  T.  198;  Cun- 
ningham  v.  Cunningham,  2  Dow,  P.  C.  482;  Lapsley 
V.  Grierson,  1 H.  L.  Cas.  498. 

Relations  which  are  meretricious  cannot  ripen 
into  connubial  relations,  but  are  characterized  as 
immoral  until  a  change  of  purpose  is  in  some  man- 
ner manifested.  This  change  of  purpose  may  not 
requhre  direct  proof  to  render  relations  Innocent, 
but  may  be  found  in  circumstances  and  inferred 
from  them.  Wilcox  v.  Wilcox,  46  Hun,  40;  Cau- 
Jolle  V.  Ferrie,  23  N.  Y.  90:  Badger  v.  Badger,  8 
N.  Y.  516.    See  Starr  v.  Peck,  1  HiU,  270. 

Reputation  of  marriage,  to  be  effective,  must  be 
general  and  consistent  with  matrimonial  cohabita- 
Uott.   Dysart  Peerage  Case,  L.  R.  6  App.  Obb.  614. 


See  also  17  L.  R.  A.  847.  84S. 


APPEAL  by  petitioner  from  a  decree  of  the 
OrpbsDs'  Court  of  Allegheny  County  dis- 
allowing her  claim  as  widow  to  a  portion  of 
the  gooas  and  chattels  of  Gotf ried  Grimm,  de- 
ceawd.     Affirmed. 

The  case  sufficiently  appears  in  the  opinion. 

Mr,  John  R.  Larg^,  for  appellant: 

Marriage  being  a  civil  contract,  it  is  and 
ought  to  be  established  upon  the  basis  of  other 
civil  contracts  and  obligations.  Cohabitation 
as  man  and  wife  provecl  by  living  witnesses, 
when  not  rebutted,  is  sufficient  to  establish  the 
fact. 

Gawri  V.  HerUog,  4  Pa.  145. 

Mr,  A.  J.  Kirschner*  for  appellee: 

Neither  cohabitation  nor  reputation  of  mar- 
riage is  marriage. 

Tardley'B  Estate,  76  Pa.  211;  ffunft  App, 
86  Pa.  206;  Beading  F.  Ins,  <&  T,  Co,  v.  Riegel, 
4  Cent.  Rep.  678,  118  Pa.  204;  Richard  ▼. 
Brehm,  78  Pa.  140. 

Pazson*  OK  J,t  delivered  the  opinion  of 
the  court: 

This  case  is  peculiar.  The  appellant  filed 
her  petition  in  the  court  below,  claiming  to  be 
the  widow  of  Gotf  ried  Grimm,  and  asking  that 
$300  worth  of  property  be  appraised  and  set 
apart  to  her  out  of  the  estate  of  said  decedent. 
The  court  below  disallowed  her  claim. 

The  evidence  upon  which  her  claim  to  wid- 
owhood was  based  amounts  to  this:  That  the 
appellant  and  the  deceased  cohabited  together 
as  man  and  wife  for  one  week  prior  to  the 
death  of  the  latter,  that  the  marriage  ceremony 
was  to  have  been  performed  the  following 
week,  but  that  it  was  prevented  by  the  sudden 
death  of  the  decedent. 

The  appellant  was  sworn  and  examined  un- 
der objection,  and  her  testimony  was  as  fol- 
lows: "I  knew  Gotfried  Grimm  since  last 
Christmas,  and  lived  together  as  man  and  wife 
a  week  before  he  died;  the  arrangement  be- 


should  be  mine  and  my  children  get  $300  each. 
We  cohabited  as  man  and  wife;  he  acknowl- 
edged me  in  the  presence  of  others  as  his  wife; 
the  ceremony  was  to  be  performed  the  next 
week  after  he  died;  he  was  to  have  everything 
fixed  the  next  week,  and  we  were  to  have  been 
married  the  Tuesday  after  he  was  killed;  he^ 
was  to  get  the  license;  we  lived  together,  and 
he  treated  me  as  a  wife  from  the  time  he  came^ 
over." 

In  the  face  of  this  clear  statement  that  no- 
marria^  had  taken  place  the  mere  fact  that 
Mr.  Grimm  acknowledged  her  as  his  wife  in 
the  presence  of  witnesses  has  little  significance. 
Neither  cohabitation  nor  reputation  of  mar- 
riage is  marriage.  When  conjoined  they  are 
evidence  from  which  a  presumption  of  mar- 
riage arises.     Tardleifu  EataU,  75  Pa.  207. 

"The  presumption  of  marriage  arising  from 
such  facts  may  always  be  rebutted,  and  wholly 
disappears  in  the  face  of  proof  that  no  mar- 
riage in  fact  had  taken  place.  Again,  the  co- 
habitation was  illicit  at  its  commencement 
It  may  not  have  been  meretricious  so  far  as  the 
appellee  is  concerned.  There  is  evidence  to 
show  that  she  was  deceived,  but  it  was  clearly 
illegal.  The  general  rule  is  that  a  relation 
shown  to  have  been  illicit  at  its  commence- 
ment raises  no  presumption  of  marriage.'^ 
Hunfs  App,  86  Pa.  294. 

In  the  case  in  hand  the  relation  between 
these  parties  was  illicit  at  its  commencement, 
and  known  to  be  such  by  the  parties.  There 
was  no  marriage  in  law  or  in  fact.  They  were 
to  have  been  married  the  next  week,  accord- 
ing  to  the  appellant's  own  testimony.  That  it 
was  prevented  by  the  death  of  Mr.  Grimm,  if 
the  fact  be  so,  was  a  misfortune  to  the  appel- 
lant. It  would  have  been  better  for  her  had 
the  cohabitation  been  later  or  the  marriage 
earlier. 

The  decree  is  affirmed,  and  the  appeal  di^' 
missed  at  the  costs  of  the  appellant. 


RHODE  ISLAND  SUPREME  COURT. 


BAKER 

V. 

BRASLIK 

f....R.  L..--) 

A  suit  fbr  a  tort,  bronprht  agraiDst  a  husband  and 
wife  Jointly,  does  not  abate  upon  the  death  of  the 
hust)and  duriDn:  Its  pendoncy,  but  may  proceed 
against  the  wife  alone. 

(November  2,1880.) 


NOTB.— 2V>rf«  by  maaried  women. 
Where  a  wrong  is  oommitted  by  a  married  woman 
in  the  presence  of  her  husband,  the  presumpdon  is 
that  it  was  oommitted  under  his  influence,  fand 
consequently  is  his  wrong  for  which  he  should  be 
sued  alone  (Koarainsky  v.  Goldberg,  44  Ark.  401; 
Baker  v.  Young,  44  Dl.  42;  Ball  v.  Bennett,  21  Ind. 
427;  Brazil  v.  Moran,  8  Minn.  296;  Quick  v.  Miller, 
103  Pa.  07);  but  this  presumption  may  be  rebutted, 
and  each  may  be  deemed  in  law  the  wrong-doer 
State  V.  Cleavea,  60  Me.  296;  Warner  v.  Moran,  60 
eL  R.A. 


ON  plaintiflPs  exceptions  to  a  Judgment  of 
the  Court  of  Common  Pleas  for  Providence 
County  sustaining  a  motion  in  arrest  of  judg- 
ment after  verdict  for  plaintiff  in  an  action  to 
recover  damages  for  assault  and  battery.  Sus- 
tained, 

The  case  safflciently  appears  in  the  opinion. 

Messrs,  Charles  u.  Pag^e  and  Franklia 
P.  Owen  for  plaintiff. 

Mr,  Oeorg^e  J.  West  for  defendant 


Me.  227;  Tobey  v.  Smith,  15  Gray,  636;  Oarleton  v. 
Haywood,  48  N.  H.  814. 

If  she  survives  him  the  suit  may  proceed  against 
her  separately.  Smith  v.  Taylor,  11  Ga.  2^  Hawk  v. 
Harman,  6  Binn.  48. 

They  may  be  held  Jointly  Uable  for  a  tort  com- 
mitted  by  her  in  his  absence  if  done  at  his  instiga- 
tion. Yeates  v.  Reed,  4  Blackf.  468;  Roadcap  v. 
Sipe,  6  Gratt.  218:  Vine  v.  Saunders,  4  Bing.  N.  a 
96;  Key  worth  v.  Hill,  8  Bam.  &  Aid.  686;  Dnuy  T. 
Dennis,  Yelv.  106;  2  Addison,  Torts.  81818. 


Soe  also  20  L.  R.  A.  801. 


1889. 


O'Reilly  y.  Nsw  Yokk  &  New  EHOLAin>  R  C 


Durfee*  OK,  cTl,  delivered  the  opiDion  of  the 
court: 

This  is  trespnss  for  assault  and  battery, 
brought  and  tried  in  tbe  court  of  common  pleas. 
The  defendants  were  husband  and  wife,  and 
were  declared  against  jointly.  The  husband 
died,  and  his  death  was  suggested  of  record 
before  trial.  The  plaintiff  proseculed  his  case 
afterwards  against  the  wife  alone,  and  recov- 
ered a  verdict  against  her.  She  then  moved  in 
arrest  of  judgment,  on  the  ground  that  tbe  ac- 
tion had  abated  before  verdict  by  her  husband's 
death.  The  court  sustained  the  motion,  and 
the  plaintiff  excepted. 

We  think  the  court  erred.  The  action  is  in 
form  an  action  against  the  two,  for  assault  and 
battery  committed  by  both  jointly.  We  think 
it  is  settled  by  the  preponderance  of  authority 
that  at  common  law  an  action  against  two  in 
tort,  as  in  trespass,  ejectment,  trover,  con- 
spiracy, and  the  like,  is  not  abated  by  the  death 
of  one  of  them,  but  may  be  prosecuted  against 
the  survivor,  each  being  answerable  in  solido 
for  the  wrong.  1  Com.  Dig.  125;  Spender  v. 
Mrl  qf  Rutland,  Yelv.  208;  HiU  v.  Tempest, 
Cro.  Eliz.  145;  Bennion  v.  WaUon,  Id.  626; 
Bigley  v.  Lee,  Cro.  Jac.  356;  Sumner  v.  Tile^' 
ton,  4  Pick.  308;  HendrieJcson  v.  Herbert,  38 
N.  J.  L.  296;  King  v.  BeU,  18  Neb.  409;  Treat 
Y.  Dmind,  59  Me.  341. 

We  see  no  reason  why  the  rule  should  not 
apply  when  the  two  are  husband  and  wife.  It 
is  true  that  where  husband  and  wife  join  in 
committing  a  tort  the  presumption  is  that  she 
acts  under  marital  coercion;  but  this  presump- 
tion is  prima  facie  only,  and  may  be  rebutted 
by  proof  that  she  acted  of  her  own  free  will. 
Cooley,  Torts,  115,  116;  Simmons  y.  Broton,  5 
R.  I.  299;  Marshall  v.  Oakes,  61  Me.  308; 
Handy  v.  Foley,  121  Mass.  258;  Casiin  y.  Be- 
lany,  38  N.  Y.  178. 

It  is  also  true  that  a  married  woman  cannot 
be  sued  separately  from  her  husband  for  a  tort 
committed  by  them  jointly,  so  Ions  as  she  is 
under  coverture;  but  this  is  not  because  the 
tort  is  joint,  but  because  the  law  requires  the 
joinder  by  reason  of  the  coverture.  There  is 
nothing  to  prevent  her  being  sued  alone  for 
such  a  tort  after  her  husband  dies,  the  same  as 
if  she  were  originally  discovert;  and,  this  being 
so,  we  see  no  reason  why  a  suit  for  such  tort, 
begun  against  her  and  her  husband,  should  not 
proceed  against  her  alone,  if  her  husband  dies 
during  its  pendency.  And  so  the  law  has  been 
laid  down. 

In  Bifjley  v.  Lee,  Cro.  Jac.  356,  the  action 
was  ejectment  against  husband  and  wife.  The 
husband  died  after  verdict;  and  the  question 
was  whether  the  action  should  abate,  or  stand 
against  tne  wife.  The  court  decided  that,  be- 
cause it  was  in  the  nature  of  an  action  of  tres- 
pass, and  the  wife  was  charged  for  her  own 
fault,  the  judgment  should  be  entered  a^inst 
her  alone.  It  was  suggested  at  the  bar  that  the 
tort  was  really  committed  by  the  wife  alone, 
the  husband  being  joined  in  tlie  action  for  con- 
formity. The  declaration  does  not  show  this; 
but,  if  it  did,  we  think  the  ruling  of  the  court 
below  would  nevertheless  have  been  erroneous. 
Coolev,  Torts,  115;  GapelY,  Powell,  17  C.  B.  N. 
S.  744;  EstiU  v.  Fart,  2  Dana,  237;  Bouge  v. 
Pearce,  13  Ala.  127,  129. 

Exceptions  sustained, 
fi  L.  R.  A. 


Francis  L.  C'REIK 
NEW  YORK  &  NEW 

!•   An  action  may  be 

State  by  the  personal  repi 
by  the  nefflifirent  act  of  a  < 
other  State  to  recover  fro 
resuJtiDgr  from  such  negli 
of  action  survives  to  the  ] 
by  the  statutes  of  the  Stat 
similar  statute  exists  In  tl 
is  brought. 

8.   The  pendency  of  a 

same  cause  of  action  Is 
abatement  of  an  action  ui 
sequent  actions  are  both  i 
risdiction. 
8«  A  statute  proYidii 
ministration  is  takei 
Is  passed  upon  the  estate  • 
dent,  the  estate  found  thei 
primarily  to  the  payment 
will  not  prevent  the  adm 
Ing  suit  wherever  he  can  i 
which  accrued  In  such  St 
reason  of  the  negligent  ac 
causing  personal  injury  to 

(December! 

ACTION  of  trespass  on 
damaj^   for  fatal    { 
plaintiff's  intestate  cause( 
le^ed  negligence.    On  d< 
lanition,  and  on  motion  f( 
in  (abatement    Motion  d 
overruled. 
T])e  case  sufficiently  ap] 
Messrs.  H.  Eugene  B< 
Saltonstall  and  Frank 
fendant,  in  support  of  den 
Messrs.     Nicholas     1 
Charles  E.  Gorman  f oi 

Durfee*  Ch.  J,,  deliv 
the  court: 

Since  our  decision  ffiven 
mer  term  [5  L.  R.  A.  8(J 
amended  the  first  count  ii 
alleging  therein  the  existe 
setts  Statute  under  which 
declared  on  survives  in  tl 
The  defendant  demurs.  I 
murrer  it  is  argued  that  th 
traterritorial  force,  and  the 
the  cause  of  action  survive 
can  be  maintained  in  this  ^ 
is  not  the  original  action  w 
vive,  but  a  new  action  is  c 
Tbe  Massachusetts  Statute 
dition  to.  the  actions  which 
law,  the  following  shall  als 
in^  actions  "of  tort  for  8 
prisonment  or  other  dam. 


KOTB.— Liability  for  death  < 
where  injuries  were  infliot4 
limits;  right  of  action  and 
West  Jersey  K.  Ck).  4  L.  R.  A. 

Statutory  action.  Clevelan 
gan,  8  L.  B.  A.  885,  tf  Ohio  St. 
&  C.  R.  Co.  ▼.  Buck,  2  L.  R.  A 


See  also  28  L.  R.  A.  379. 


common  law,  and  we  see  no  reason  wby  the 
purpose  should  not  have  effecU  If  the  action 
kept  alive  by  the  Statute  is  to  be  regarded  as 
utterly  new,  it  follows  logically  that  it  will  be 
entitled  to  a  new  term  of  limitation  under  the 
Statute  of  Limitations;  but  we  are  not  aware 
that  this  has  ever  been  claimed.  But  whether 
the  effect  of  the  Statute  be  to  create  a  new  ac- 
tion or  to  give  continuance  to  the  old,  the  re- 
sult for  the  purposes  of  this  case  is,  in  our 
opinion,  the  same.  Of  course  a  cause  of  action 
created  by  statute  may  be  purely  local,  or  it 
may  be  penal,  or,  if  simply  personal,  it  may  be 
too  peculiar  in  proceeding  or  character  for  en- 
forcement elsewhere;  but  ordinarily  the  rule 
which  seems  to  us  to  be  the  better  established 
is  that  a  right  of  action  created  by  statute  in 
one  State  may  be  prosecuted  in  another,  when 
the  two  States  have  statutes  relating  to  the  sub- 
ject which  are  substantially  similar.  Cooley, 
Torts,  2d  ed.  ♦266;  Leana/rd^  v.  Columbia  Steam 
Naf>.  Co.  84  N.  Y.  48;  DebevoUe  v.  Nm  York, 
L,  E.  dW,  R.  Co.  98  N.  Y.  379, 50  Am.  Rep. 
688;  M<yrru  v.  Chicago,  R,  L  &  P.  R,  Co,  65 
Iowa,  727,  54  Am.  Rep.  89;  Chicago,  8t.  L.  d 
JV.  0.  R,  Go.  V.  Doyle,  60  Miss.  977;  Burna  v. 
Grand  Rapids  db  1.  R.  Co.  118  Ind.  169,  12 
West.  Rep.  688;  Knight  v.  West  Jersey  R.  Co. 
108  Pa.  260;  Missouri  P.  R.  Co.  y.  J.ewis,  24 
Neb.  848;  Herrick  v.  Minneapolis  A  St.  L.  R. 
Co.  81  Minn.  11;  QooU  v.  Seynwwr,  1  Hurlst.  & 
€.  219. 

So  much  seems  to  be  due  from  one  State  to 
another  as  a  matter  of  comity,  which,  out  of 
regard  for  the  State's  honor  and  good  name, 
the  courts  of  a  State  are  bound  to  respect. 
There  are  courts  which  go  further  and  hold 
that  the  action  is  maintainable  without  regard 
to  similarity  of  le^lation  if  it  be  not  contrary 
to  the  law  or  policy  of  the  State  where  it  is 
brought.  Dennick  v.  Central  R.  Co.  103  U.  S. 
11  [26  L.  ed.  4391;  Stoeckman  v.  TerrellauUdb 
I.  R.  Co.  15  Mo.  App.  508. 

The  more  guarded  rule  suffices  for  the  case 
at  bar,  since  our  Statute  of  Survivorship  relat- 
ing to  actions  like  this  is  substantially  the  same 
as  that  of  Massachusetts.  The  demurrer  is 
overruled. 

The  defendant  makes  a  motion  for  leave  to 
file  a  plea  in  abatement  as  of  a  day  prior  to  the 
filing  of  the  demurrer  to  the  amended  declara- 
tion. The  proposed  plea  accompanies  the  mo- 
tion and  alleges  two  causes  for  abatement. 
The  first  is  that  the  plaintiff  on  December  18, 
1888,  brought  an  action  against  the  defendant 
in  the  5>uperior  Court  for  the  County  of  Suffolk 
in  Massachusetts  for  the  same  cause  for  which 
the  action  here  was  brought.  The  declaration, 
as  originally  filed  in  the  action  here,  was  de- 
clared 10  be  bad  on  demurrer  May  4, 1889,  and 
was  not  amended  so  as  to  remedy  the  fault  un- 
til July  81,  1889.  It  is  argued  that  the  Massa- 
chusetts action  is  the  prior  action  because  it 
was  brought  prior  to  the  amendment.  We  do 
not  consider  it  material  to  decide  whether  it  is 
or  not,  since  it  is  well  settled  that  prior  pen- 
dency is  not  cause  for  abatement  unless  the 
prior  and  subsequent  actions  are  both  pending 
in  the  same  jurisdiction.  West  ▼.  McC^neU,^ 
«L.  R.A 


84  Am.  Dec.  448  and  note;  White  v.  W/iitnian,  1 
Curt.  494,  496;  Batene  Y.Joy,  9  Johns.  221; 
Walsh  V.  Durkin,  12  Johns.  99. 

The  second  cause  alleged  is  that  October  9, 
1888,  the  plaintiff  applied  to  a  probate  court  of 
Massachusetts  to  be  appointed  administrator  iu 
that  State  on  the  estate  of  his  intestate,  and 
that  October  16, 1888,  he  was  so  appointed,  and 
that  his  appointment  is  still  in  force;  that  bv 
the  Statute  Law  of  Massachusetts  when  ad- 
ministration is  taken  there  on  the  estate  of  a 
nonresident  decedent  the  estate  found  there  is 
to  be  applied  there  primarily  to  the  payment  of 
the  Massachusetts  creditors,  and  that  only  the 
residue  remaining  after  such  creditors  are  paid 
is  either  to  be  sent  for  administration  to  the 
State  of  the  doroicil  or  to  be  distributed  there 
according  to  the  laws  of  the  State  of  the 
domiclL  The  plaintiff's  intestate  was  an  in- 
habitant of  Rhode  Island.  The  defendant  con- 
tends that  the  cause  of  action  in  suit  here  ac- 
crued to  said  intestate  in  Massachusetts,  that  it 
IB  a  Massachusetts  asset,  that  it  is  the  duty  of 
the  plaintiff  as  administrator  in  Massachusetts 
to  reduce  it  to  possession  there  for  disposition 
under  said  Statute  Law;  and   that,    h&ving 

Eower  to  do  so,  he  has  no  right  to  prosecute 
is  action  in  this  State.    According  to  this  con- 
struction, if  a  foreign  administrator  takes  oat 
ancillary  administration  in  Massachusetts  for 
the  purpose  of  prosecuting  there  a  cause  of  ac- 
tion which  accrued  there  to  his  intestate,  he  has 
no  right  afterwards,  so  long  as  he  can  prosecute 
it  there  under  his  appointment,  to  prosecute  it 
elsewhere,  even  in  Uie  State  of  the  decedent's 
domicil,  though  he  may  find  It  greatly  to  his 
convenience  to  do  so.    We  do  not  think  that 
this  is  what  the  Massachusetts  Statute  means. 
It  is  "the  estate  found"  in  Massachusetts  that 
is  to  be  applied  primarily  to  the  payment  of 
the  Massachusetts  creditors,  and  it  does  not 
seem  to  us  that  a  chose  in  action  can  be  re- 
garded as  found  there  within  the  meanins  of 
the  Statute  so  long  as  it  may  be  reduced  to 
possession  elsewhere.    It  certainly  cannot  be 
applied  to  the  payment  of  creditors  pursuant 
to  the  Massachusetts  Statute  so  long  as  it  is  an* 
reduced.    In  other  words,  we  do  not  think  the 
Statute  can  be  regarded  as  intended  to  restrict 
or  as  restricting  tne  right  of  the  principal  ad- 
ministrator to  recover  wherever  he  can  the  as- 
sets of  his  intestate,  but  only  to  establish  a 
rule  for  the  disposition  of  such  of  them  as  are 
recovered  in  Massachusetts  by  the  administra- 
tor there  appointed.    Moreover,  the  Statute 
was  intended  for  the  benefit  of  Massachusetts 
creditors,  and  it  does  not  appear  that  the  in- 
testate had  any  such  creditors.    The  Statute  re- 
ferred to  is  Mass.  Pub.  Stat.,  chap.  188,  §§  l-o. 
The  counsel  for  the  defendant  in  their  brief, 
referring  to  the  fact  that  the  plaintiff  has  be- 
sides his  action  in  Massachusetts  before  men- 
tioned also  brought  an  action  there  to  recover 
for  the  death  of  his  intestate,  contend  that  both 
actions  are  not  maintainable.    We  find  noth- 
ing, however,  in  the  pleadings  on  which  sucli 
a  question  can  be  raised. 

The  motion  is  denied,   and  the  demurrsr 
overruled 


IOWA  SUPREME  COURT. 


E.  H.  DICKINSON,  Appt., 

John  EICHORN. 

C....Iowa....) 

A  decree  for  an  i^Jonctioii,  and  the  abate- 
ment of  a  saloon  nuisance,  obtaioed  by  one  citi- 
len  of  a  county,  althoufi:h  not  enforced,  is  a  bar 
to  a  suit  for  the  same  purpose  against  the  same 
defendant  by  another  citizen  of  the  same  county. 
In  the  absence  of  anythiner  to  show  why  such  flnt 
decree  remains  unenforced. 

(Qranger  and  Beck,  J  J.,  dUaent.) 
(October  20, 1889.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
District  Court  for  Dubuque  County  in  favor 
of  defendant  in  an  action  to  abate  a  saloon  nui- 
sance.   Affirmed, 

Defendant,  among  other  defenses,  set  up  that 
there  was  an  existing  decree  in  favor  of  one 
Lundbeck  granting  him  the  same  relief  which 
was  sought  in  this  action.    The  court  thereupon 


dismissed  the  petition  and  plaintifiF  took  thi 
appeal. 

Further  facts  appear  in  the  opinion. 

Mr.  S.  P.  Adams  for  appellnnt. 

Afessrs.  Fouke  ft  Lyon  and  McCeney  A 
0*Donnell,  for  appellee: 

When  plaintiff  obtained,  in  the  first  case,  ai 
order  for  a  perpetual  injunction  against  defend 
ant,  he  got  the  full  relief  which  under  the  1a^ 
the  court  can  give;  and  defendant  should  noi 
be  further  harassed  by  other  suits  to  accom 
plish  the  same  end. 

Schmidt  v.  Zahensdojf,  80  Iowa,  498;  Eas\ 
Saginaw  Street  B.  Co.  v.  Wildman,  58  Mich. 
286;  Liv'ngaton  v.  OibhonB,  4  Johns.  Ch.  571, 
State  V.  Layton,  25  Iowa,  193. 

Plaintiff  stands  as  a  representative  of  the  pub* 
He,  and  while  he  is  prosecuting,  no  other  mem- 
ber of  that  public  can  institute  another  prose- 
cution for  the  same  cause  any  more  than  the 
public  prosecutor  could  maintain  two  indict- 
ments. 

Littleton  ▼.  Frit2, 65  Iowa,  496;  State  v.  iay- 
ton,  9upra, 


liOT^»— Abatement  of  BoHoon  for  Bale  of  liquor, 

A  State  may  declare  that  any  place  maintained 
for  the  lUe^ral  manufacture  and  sale  of  liquors  shall 
be  deemed  a  common  nuisance  and  be  abated,  and 
at  the  same  time  provide  for  the  indictment  and 
trial  of  the  offender.  Mugler  v.  Kansas,  128  U.  8. 
<S8  (81 L.  ed.  205). 

An  Injunction  against  selling  any  intoxicating 
Uquors  on  **  part  of  lot  No.  2"  In  a  certain  section, 
etc.,  sufficiently  describes  the  real  estate  to  make 
the  party  guilty  of  contempt  for  dlsregardingr  it; 
and  the  mandate  will  be  violated  by  selling  on  any 
part  of  that  lot*  Yer  Straeten  v.  Lewis  (Iowa)  41 N. 
W.  Rep.  6G4. 

Where  a  bill  brought  to  abate  a  liquor  nuisance 
was  removed  to  the  circuit  court  on  the  erround 
that  thestatutes^under  which  the  proceedings  were 
had,  although  declared  valid  by  the  highest  court 
of  the  State,  were  in  violation  of  the  Civil  Rights 
Law  and  the  Federal  Conptltution,  a  decree  remand- 
ing the  cause,  as  presenting  no  federal  question, 
was  affirmed  by  a  divided  court.  Schmidt  v.  Ck>bb, 
119  U.  S.  2£6  (30  L.  ed.  321). 

Where  petitions  for  abatement  of  nuisances  kept 
in  violation  of  the  Prohibitory  Liquor  Law  contain 
the  necessary  averments,  and  no  answers  were  filed, 
the  averments  stand  admitted  (Code,  (  2712),  and  no 
•evidence  Is  necessary  to  entitle  plaintiffs  to  the  re- 
lief demanded.   Bloomer  v.  Glendy,  70  Iowa,  757. 

Place'  forealU  of  inioxicatina  Zlqtxors,  a  nuiBance, 

A  public  and  disorderly  liquor  and  store  house  in 
« town,  in  and  about  which  dissolute  persons  are 
permitted,  for  lucre,  to  remain  at  night  and  In  the 
daytime,  drinking,  tippling,  carousing,  swearing, 
hallooing,  etc.,  to  the  damage,  disturbance,  etc.,  is 
41  nuisance.  State  v.  Berthed,  6  Blackf .  474;  Bloom- 
huS  V.  States  8  Blackf.  205;  State  v.  Buckley,  6  Harr. 
(Del.)  608. 

A  nuisance  is  anything  which  worketh  hurt,  in- 
convenience or  damage  to  another;  as,  if  one  does 
an  act,  in  Itself  lawful,  which,  being  done  In  a  par- 
ticular place,  necessarily  tends  to  the  damage  of 
another*s  property,  it  Is  a  nuisance.  Coker  v.  Birge, 
^9  Ga.  425;  Noroross  v.  Thoms,  51  Me.  503. 

Disorderly  Inns,  gaming-houses,  and  the  like,  or- 
dinarily erected  in  such  places  as  are  densely  popu- 
lated, or  much  frequented,  are  public  nuisances. 
Backney  v.  State,  8  Ind.  4M. 


The  Legislature  has  the  power  to  declare  a  place 
where  intoxicating  liquors  are  sold  In  violation  of 
law,  to  be  drank  on  the  premises,  a  nuisance.  Mc- 
Laughlin V.  State,  46  Ind.  838. 

One  who  sold  at  his  farm  house  wine  of  his  own 
manufacture,  and  the  buyers  became  intoxicated 
thereon.  Is  not  liable  to  conviction  under  the  Iowa 
Code  for  keeping  a  nuisance.  State  v.  Dieffenbaoh, 
47  Iowa,  638. 

When  a  statute  pronounces  saloons  in  which  in- 
toxicating liquor  Is  sold  nuisances,  and  provides 
that  they  may  be  shut  up  and  abated,  equity  will 
not  enjoin  their  maintenance.  State  v.  Crawford, 
28  Kan.  728, 42  Am.  Rep.  182. 

A  distillery  Is  not  enjoinable  as  a  nuisance,  when 
It  was  established  under  permit  from  the  authori- 
ties of  the  city,  and  is  not  shown  to  be  conducted 
in  violation  of  any  police  regulations.  Lewis  v. 
Behan,  28  La.  Ann.  180. 

The  General  Statutes  Imposing  a  punishment  for 
maintaining  a  building  used  for  the  illegal  sale  of 
hquors  being  repealed  by  a  later  statute,  no  punish- 
ment can  be  imposed  therefor  under  the  common 
law,  although  declared  by  law  to  be  a  common  nui- 
sance. Com.  V.  McDonough,  18  Allen,  681;  Com.  y. 
Marshall,  11  Pick.  860. 

Without  reference  to  city  ordinances,  a  house  in 
which  unlawful  sales  of  liquor  are  habitually  made 
is  an  indictable  nuisance.  Meyer  v.  State,  41  N.  J. 
L.8. 

A  house  In  which  liquor  is  illegally  sold  habitual* 
ly  is  an  indictable  nuisance,  although  there  is  a  city 
ordinance  prescribing  penalties  for  such  sales,  as 
such  traffic  is  forbidden  by  the  state  law  as  well  as 
by  the  city  law.   Meyer  v.  State,  42  N.  J.  L.  146. 

A  public  saloon  at  which  persons  play  pool  and 
bagatelle,  sometimes  for  the  use  of  the  apparatus, 
sometimes  for  drinks,  is  a  nuisance  under  the  Code. 
People  V.  Cutler,  28  Hun,  465. 

No  order  to  shut  up  or  abate  the  place  where 
liquors  are  sold,  under  the  Ohio  Act  of  May  1, 1851, 
can  rightfully  be  made,  unless  the  nuisance  contin- 
ues to  exist  at  the  time  such  order  is  made.  Miller 
V.  State,  8  Ohio  St.  475. 

Under  a  statute  which  declared  **all  buildings, 
places  or  tenements**  used  for  certain  enumerated 
purposes  to  be  **  common  nuisances,*'  maintaining 
a  grog-shop,  or  tippling-shop,  is  within  the  statute*. 
State  ▼.  Towler,  18  B.  1. 061. 
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Rothroeky  J*.,  delivered  the  opmioo  of  the 
court: 

It  is  Dot  denied  by  the  appellmit  that  the 
keeping  of  the  identical  saloon  was  enjoined  by 
a  decree  of  the  district  court,  entered  on  the 
4tb  day  of  September,  1888,  and  that  said  de- 
cree is  still  in  full  force;  and  there  is  neither 
allegation  nor  proof  tending  to  show  that  said 
decree  may  not  be  fully  enforced.  In  addi- 
tf'm  to  this  state  of  the  record,  the  plaintiff  and 
the  defendant  entered  into  the  following  writ- 
ten stipulation  of  facts,  to  wit: 

"It  is  stipulated  that  heretofore,  to  wit,  in 
the  September  Term,  1885,  of  this  court,  a  suit 
was  commenced  in  the  name  of  J.  B.  Lund- 
beck  against  the  present  defendant;  that  the  pe- 
tition was  filed  August  4,  1885;  that  the  ob- 
jects of  said  suit  and  the  present  one  are  the 
same,  to  wit,  the  suppression  of  the  sale  of  in- 
toxicating liquors  upon  said  premises  as  a  sa- 
loon; that,  whilst  tlie  nominal  plaintiff  is  dif- 
ferent, the  suits  were  instituted  at  the  instance 
of  the  Citizens'  Law  and  Order  League  of  Du- 
buque, an  unincorporated  society,  whose  object 
was  the  suppression  of  the  saloons  of  Dubuque 
as  a  pjublic  nuisance;  that  the  attorney  in  both 
suits  is  the  same,  and  that  no  one  is  personally 
responsible  for  attorney's  fees  in  said  suits,  said 
attorney  looking  solely  to  what  may  be  ob- 
tained by  way  of  costs  in  said  suits  for  his  com- 
pensation; that  no  change  had  been  made  in 
the  business  of  said  defendant  from  the  time 
said  first  suit  commenced  down  to  the  time  of 
the  trial  of  the  present  action;  that  no  new  sa- 
loon had  been  established  upon  said  premises 
since  the  commencement  of  the  present  action; 
that  said  first  suit  was  tried  at  the  May  Term, 
1888,  of  this  court,  and  decree  rendered  therein 
on  the  4th  day  of  September,  1888,  of  which  the 
following  is  a  copy:  'Decree  and  writ  of  in- 
junction as  prayed,  restraining  defendant  from 
maintaining  the  nuisance  described  in  plaintiff's 
petition,  and  restrainiog  the  use  of  the  build- 
ing described  for  the  purposes  of  said  nuisance, 
and  that  said  nuisance  be  abated  in  the  manner 
provided  by  law.  Judgment  against  defendant 
for  costSj  including  attorney  fee  of  $35.  Exe- 
cution.**' 

The  foregoing  stipulation  of  facts  was  intro- 
duced in  evidence  upon  the  trial.  The  ques- 
tion for  determination  is.  Can  this  second  ac- 
tion be  maintained  and  another  decree  entered 
for  precisely  the  same  thing?  that  is,  for  en- 
joining and  abating  the  same  nuisance  which'is 
already  enjoined  and  ordered  to  be  abated.  It 
is  to  be  observed  that  it  is  conceded  that  the 
former  decree  is  in  full  force,  and  no  reason  is 
stated  anywhere  in  the  record,  nor  even  sug- 
gested in  argument,  why  it  has  not  been  en- 
forced. If  a  showing  were  made  that  the  de- 
cree was  obtained  by  collusion  with  the  defend- 
ant, for  the  purpose  of  allowing  it  to  remain 
without  enforcement,  and  that  the  same  is 
therefore  a  fraud  upon  the  court,  and  intended 
as  an  evasion  of  the  law,  there  might  be  some 
ground  for  maintaining  this  action;  but  we 
need  not  determine  that  question,  because  it  is 
not  presented  in  this  record. 

Counsel  for  appellant  appear  to  be  of  opinion 
that  the  action  may  be  maintained  because  the 
time  alleged  in  the  petition  during  which  the 
nuif^ance  was  maintained  is  not  the  same  as  in 
the  first  action.  The  rule  invoked  has  no  ap- 
6  L.  R.  A. 


plication  in  an  action  like  this.  If,  in  an  ac- 
tion to  recover  damages  for  a  nuisance,  tLe 
plaintiff  recovers  a  judgment,  and  that  defend- 
ant continues  to  maintain  the  nuisance,  succes- 
sive actions  may  be  maintained;  but  it  is  appa- 
rent that  in  this  class  of  actions  one  valid  in- 
junction is  as  effective  as  a  thouf^and  would  be. 

In  Livtnff8ton  v.  Qibbons,  4  Jolins.  Ch.  571, 
it  was  held  that,  where  an  injunction  has  been 
already  granted,  a  second  injunction  will  not 
be  granted  while  the  first  is  in  force.  It  is  true 
that  the  plaintiffs  in  the  two  actions  are  not  the 
same,  but  it  is  stipulated  by  the  parties  tbai 
both  are  prosecuted  in  the  same  interest,  and  the 
attorney  for  the  plaintiffs  in  both  of  the  actions 
is  the  same.  It  is  not  stipulated  that  the  at- 
torney was  the  same  in  both  actions,  but  that  he 
is  now  the  attorney  in  both.  It  is  therefore  a 
pertinent  inquiry.  Why  does  he  not  order  pro- 
cess upon  the  decree  he  already  controls?.  It 
is  to  be  remembered  that  these  are  not  actions 
for  private  nuisances.  The  plaintiff,  as  a  citi- 
zen of  the  county,  stands  for  and  represents  the 
public.    Littleton  v.  Fritz,  65  Iowa,  4J«. 

If  the  claim  made  by  counsel  for  appellant 
should  be  sustained,  every  citizen  of  a  county 
might  maintain  an  action  for  an  injunction  at 
the  same  time,  and  each  demand  a  decree  In  his 
action  enjoining  and  abating  the  same  liquor 
nuisance.  We  cannot  constant  to  establish  a 
rule  which  might  lead  to  a  multiplicity  of  suits 
when  one  action  will  accomplish  the  same  re- 
sult. 

It  is  said  that  the  defendant  is  a  persistent 
violator  of  the  law.  If  so,  the  decree  entered 
more  than  one  year  ago  should  have  been  en- 
forced instead  of  seeking  another  decree, 
which  will  be  of  no  more  binding  force  than 
the  first.  Because  a  defendant  is  a  criminal, 
is  no  reason  why  the  plainest  principles  of  the 
law  of  former  adjudication  should  be  disre- 
garded. 

AJirTned. 

Grangfer,  J.,  dissenting: 

I  am  unable  to  concur  in  the  conclnsion  An- 
nounced in  the  majority  opinion.  I  think  the 
opinion  fairly  announces  the  question  to  be  de- 
termined in  the  case,  which  is:  Is  a  decree  for 
an  injunction,  and  the  abatement  of  a  saloon 
nuisance,  obtained  by  a  citizen  of  a  county, 
which  is  not  enforced,  a  bar  to  a  suit  for  the 
same  purpose  by  another  citizen  of  the  county 
for  the  abatement  of  the  same  nuisance?  To 
have  the  case  well  in  mind  let  the  facts  be  again 
briefly  stated :  Lundbeck  obtained  a  decree  for 
an  injunction,  and  the  abatement  of  the  nui- 
sance in  question,  against  this  defendant.  That 
decree,  so  far  as  the  record  discloses,  is  en- 
forceable, but  not  enforced,  and  the  record 
makes  no  showing  why  it  is  not  done.  The 
nuisance  still  continues.  The  theory  of  the  ma- 
jority opinion  is  that  Lundbeck,  in  ohtaininff 
the  decree,  acted  on  behalf  of  the  public,  and 
that  one  decree  or  injunction  is  as  good  as  a 
thousand.  I  readily  accede  to  the  proposition 
that,  as  a  general  rule,  a  judgment  on  behalf 
of  a  party,  whether  obtained  by  himself,  or  an- 
other in  his  interest,  is  a  bar  to  another  proceed- 
ing in  the  interest  of  the  same  plaintiflP  against 
the  same  defendant  tor  the  same  purpose,  and 
for  the  reason  stated  in  the  majority  opinion, 
that  one  judgment  is  as  "effective  as  a  thou- 
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■and;"  EDd  if  that  BEtatement  Is  true,  as  applied 
to  this  class  of  cases,  then,  on  principle,  the 
holding  of  the  majority  in  this  case  is  right. 
The  case  of  Livingston  v.  Gibbons,  cited  from 
Johnson's  Chancery  Reports,  is  only  as  to  in- 
dividual interests,  and  the  rule  in  such  cases  is 
not  Questioned. 

I  GO  not  accept  the  statement  as  to  the  effi- 
ciency of  a  Judgment  as  correct,  when  applied 
to  this  class  of  cases,  and  m^  reasons  will  ap- 
pear further  on  in  the  opinion.  To  a  logical 
determination  of  the  question,  I  think  we  should 
first  look  to  the  law  authorizing  a  citizen  to 
maintain  such  a  suit,  and  in  its  construction  we 
should  recur  to  the  history  of  its  enactment, 
and  the  evil  which  it  seeks  to  remedy. 

For  many  years  the  enforcement  of  the  law 
against  the  sale  of  intoxicating  liquors  devolved, 
in  the  main,  upon  public  officials,  and  it  is  a 
matter  of  common  knowledge  that  in  parts  of 
the  State  the  law  stood  unenforced  because  of 
a  sentiment  against  the  law  and  its  enforce- 
ment. Grand  Juries  would  not  indict,  even 
when  testimony  before' them  was  conclusive; 
and  it  is  equally  true  that  petit  luries,  in  many 
cases  with  a  like  showing,  would  not  convict. 
It  was  to  meet  these  conditions,  and  avoid  the 
influence  of  such  a  sentiment,  that  a  change  in 
the  law  was  made.  A  necessity  was  apparent 
for  escaping  such  questionable  conduct  on  the 
parts  of  Juries,  andf  provide  a  means  by  which 
those  friendly  to  the  law,  even  if  in  a  minority, 
could  enforce  it  To  do  this  the  Legislature 
provided,  what  has  been  regarded  as  an  extra- 
ordinary remedy,  that  any  citizen  of  a  county 
where  a  saloon  nuisance  existed  might  maintain 
a  suit  in  his  own  name  for  its  abatement,  and 
enjoin  its  further  continuance.  The  law  is  that 
any  citizen  may  maintain  such  a  suit.  Now  I 
do  not  desire  to  place  any  strained  construction 
on  the  words  ''any  citizen,''  for  I  can  imagine 
cases  where  a  right  or  privilege  might  be  given 
or  confided  to  "any  citizen  of  a  county,"  and, 
in  the  very  nature  of  the  case,  the  right  or 
privilege  would  be  available  to  but  one,  who 
mijrbt  l)e  the  first  to  act  or  accept.  But,  unless 
thus  limited  by  circumstances,  the  rule  of  con- 
struction is  broader,  and  the  laniniage  is  to  be 
construed  in  its  ordinary  acceptation.  I  think 
DO  reader  of  the  legislative  history  of  Iowa  will 
question  that  the  purpose  of  the  legislation  in 
question  was  the  abatement  of  the  nuisance, 
and  that  the  door  for  prosecutions  was  to  be 
oi>oned  sufficiently  wide  for  its  accomplish- 
ment. In  fact,  in  legislative  councils  the  query 
hns  been.  What  character  of  a  law  will  prove 
efiScient  to  close  the  saloon?  and  that  pur- 
pose has  been  the  guiding  star  of  legislation 
on  that  subject  I  tbink  the  courts  should  be 
very  careful  in  construing  the  law  not  to  close 
the  very  door  which  the  Legislature  opened 
with  a  view  to  render  the  law  effective. 

The  majority  opinion  holds,  in  effect,  that, 
under  the  provisions  of  the  law,  if  one  citizen 
of  a  county  acts,  and  procures  a  judgment,  it 
standj  as  a  bar  to  all  other  citizens  of  the  coun- 
ty from  maintaining  a  suit  for  the  same  pur- 
pose, even  though  the  judjcrraent  is  not  enforced. 
The  effect  of  such  a  holding  is  manifest  in  the 
case  at  bar.  Lundbeck  has  a  judgment  which, 
for  reasons  unknown  to  us,  be  does  not  enforce. 
The  defendant  says  he  is  still  maintaining  the 
nuisance  in  violation  of  a  decree  for  injunction; 
e  L.  R  A. 

»See  also  8  L.  R.  A.  570. 


and  Just  as  long  as  Lundbeck  will  permit  the 
judgment  to  stand  unenforced,  other  citizens 
of  the  county,  and  the  public,  so  far  as  this 
remedy  is  concerned,  must  submit  to  the  prev- 
alence of  a  nuisance  in  their  midst  It  seems 
to  me  that  such  a  holding  is  plausible  only  be- 
cause the  saloon  nuisance  is  one  that  is  in  a 
measure  tolerable.  Let  us  suppose  that  a  sen- 
timent was  equally  favorable  to  the  maintain- 
ing of  distilleries  in  localities  where  the  stench 
from  decaying  substances  was  spreading  disease 
and  death  in  communities,  and,  with  liRe  diffi- 
culties for  their  suppression,  the  Leirislature 
had  provided  the  same  laws  for  their  abate- 
ment, and  some  citizen  should  obtain  a  judg- 
ment for  their  abatement,  and  neglect  its  en- 
forcement, would  it  then  be  held  that  such  a 
judgment  must  stand  as  a  bar  to  other  proceed- 
ings of  a  like  character,  and  thus  jeopardize 
the  lives  and  health  of  the  people?  It  would, 
in  such  a  case,  be  plainly  understood  that  the 
Legislature  intended  to  invest  any  citizen  with 
the  right  to  see  that  the  lives  and  health  of  the 
people  were  protected  from  the  ravages  of  the 
nuisance,  and,  in  such  a  case,  I  do  not  think 
the  word  "any"  would,  in  effect,  be  construed 
to  mean  the  one  who  might  first  assume  to  act. 
The  more  reasonable  coustruction  is  that,  as 
long  as  the  nuisance  exists,  any  citizen  has  the 
right  to  employ  the  means  devoted  by  the  law 
for  its  abatement,  and,  in  my  juds^ment,  suits 
may  be  instituted  and  multip!iv\:l  till  the  result 
is  accomplished.  The  suloou  in  contemplation 
of  law  is  as  veritable  a  nuisance  as  a  :)laughter- 
house  or  distillery,  so  situated  as  to  be  dan^r- 
ous  to  the  health  or  enjoyment  of  a  community. 
In  cases  of  obstructions  to  highways,  or  other 
nuisances,  any  person  having  an  interest  dis- 
tinct from  that  of  the  public  may  maintain  a 
suit  for  its  abatement;  and  in  such  a  case  as 
many  persons  as  are  thus  affected  may  main- 
tain a  suit  for  the  same  purpose,  and  it  would 
not  be  contended  in  such  a  case  that  a  suit  by 
one  would  bar  the  others.  One  Judgment  for 
abatement  enforced  in  such  a  case  would  be  as 
effective  as  a  thousand,  and  the  sajie  would  be 
true  of  one  not  enforced.  But  a  judgment  not 
enforced  at  the  suit  of  one  would  not  be  as  good 
as  one  at  the  suit  of  another  that  would  be  en- 
forced: and  hence  any  person  whose  interest  is 
such  that  he  may  maintain  a  suit  is  not  de- 
prived of  that  right  except  upon  one  plea,  and 
that  is  the  abatement  of  the  nuisance.  I  know 
it  can  be  said  that  in  such  ca<H.'s  the  plaintiffs 
have  a  personal  interest  distinct  from  the  pub- 
lic, which  is  the  basis  of  the  right  of  each  to 
sue;  but  if  the  Statute  should  remove  that  re- 
quirement as  to  the  distinctive  interest,  and 
leave  the  ri^ht  to  any  citizen  to  sue  for  the 
abatement,  is  there  anjr  reasoning  upon  which 
it  can  be  said  that  a  suit  by  one  of  tbose,  who 
might  be  especially  interested,  would  bar  the 
right  of  another  to  sue?  Now  I  think  the  Stat- 
ute in  these  nuisance  cases  simply  removes  the 
requirement  as  to  a  distinctive  interest,  and  as- 
sumes an  interest  on  the  part  of  any  citizen  of 
a  county,  in  the  interest  of  his  own  and  the 
pul)!ic  welfare,  to  maintain  such  a  suit  I  re- 
gard the  law  as  an  invitation  to  such  persons 
to  aid  the  public  in  the  enforcement  of  the  law, 
and  I  do  not  think  the  invitation  ceases  merely 
because  one  makes  the  attempt  and  fails,  from 
neglect  or  for  any  other  cause. 


it  nas  Deen  Deia  mac  anoiner  cicizen  ot  tue 
county  has  not  such  an  inter&st  as  will  permit 
him  to  intervene  in  this  class  of  cases,  because 
he  has  not  that  private  interest  therein  that  is 
contemplated  by  the  Statute  eoverninpj  inter- 
ventions.    Ccruey  v.  Zerher,  74  Iowa,  099. 

If  this  is  true  what  is  there  to  prevent  one 
friendly  to  continuing  the  saloon  from  brindng 
the  suit,  and,  with  the  right  to  control  it,  leave 
a  judgment  as  a  shield  to  the  violator  of  the 
law?  I  know  the  majority  opinion  is  guarded 
by  a  statement  that,  if  a  showing  were  made 
of  collusion  with  the  defendant  to  defraud  the 
court,  there  might  be  some  ground  for  main- 
taining the  action.  But  why  devolve  the  bur- 
den of  such  a  showing  on  the  plaintiff  in  this 
suit?  He  knows  of  the  Lundbeck  judgment. 
He  knows  it  stands  unenforced,  and  that  this 
nuisance  continues.  In  fewer  words,  he  knows 
that  the  law  and  the  judgment  of  the  court  is 
in  fact  evaded.  What  belter  prima  facie  show- 
ing of  a  fraud  on  the  court  should  be  required? 
It  18  an  express  provision  of  the  law  on  tliis 
subject  that  courts  shall  so  construe  it  as  to 
prevent  evasion,  and  to  my  mind  the  case  at 
oar  calls  loudly  for  the  application  of  the  rule. 

To  the  point  that  one  decree  is  as  effective 
as  a  thousand,  I  can  only  say  that  it  assumes 
that,  because  one  plaintin  refuses,  or,  for  some 
cause,  neglects,  the  enforcement  of  his  judg- 
ment, others  will  do  the  same.  Such  an  infer- 
ence does  not  necessarily  follow.  I  have  no 
reason  for  saying  or  believing  that  the  plaintiff 
in  this  suit  will  fall  of  his  duty  because  others 


lorney  m  tnis  case  is  also  attorney  in  tne  Luna- 
beck  Case,  and  submits  a  query  why  he  docs 
not  order  process  upon  tbe  decree  he  alreadj 
controls.  There  is  nothing  in  the  record  from 
which  we  should  infer  that  the  attorney  con- 
trols the  actions  of  his  client  in  this  matter, 
and,  if  he  does  in  that  case,  it  by  no  means  fol- 
lows that  he  can  in  this.  The  argument  of  the 
case  on  the  part  of  the  defendant  makes  do 
reference  whatever  to  bad  faith  or  neglect  on 
the  part  of  the  attorney,  and  my  observation  is 
much  at  fault  if  the  parties  in  these  cases,  as  in 
others,  leave  unsaid  any  truths  that  will  avail 
their  cause.  The  arguments  of  the  case  present 
but  a  single  fact  in  support  of  this  defense,  and 
that  is  that  the  Lundbeck  judgment,  without 
regard  to  misconduct  or  fraud.  Is  a  legal  defend. 

I  attach  importance  to  the  fact  that  in  this 
case  tbe  defendant  stands  before  the  court  a 
confessed  violator  of  the  law,  and  of  a  decree 
of  the  court  which  he  is  legally  bound  to  re- 
spect. He  seems  to  understand  that  he  can 
disregard  the  present  decree  with  impunity, 
and  asks  that  it  be  made  a  barrier  asninst  other 
interference.  To  my  mind  the  situation  plain- 
ly illustrates  the  effect  of  the  rule  announced 
in  the  majority  opinion. 

The  equities  of  the  case  demand  a  rule  more 
in  harmony  with  the  enforcement  of  the  law 
and  the  protection  of  the  public  against  such 
wrongs.     I  would  reverse  the  judgment. 

Mr.  Jvstice  Beck  concurs  in  this  <ii'*<?ent. 

Petition  for  rehearing  overruled  Februaiy 
18,  1890. 


TENNESSEE  SUPREME  COURT. 


PEOPLE'S  BANK  of  Springfield,  Tennes- 
see, AppL, 

V. 

FRANKLIN  BANK  of  ClarksviUe,  Ten- 
nessee. 

|....Tenn ) 

Where  one  bank  accepts  and  cashes  a 
check  drawn  on  a  bank  m  anotlier  county,  to 
which  the  siffnaturee  of  the  drawer  and  payee 
have  both  l)een  forged,  without  either  requiring 
Identification  of  the  parties  to  whom  payment  is 
made  or  taking  steps  to  preserve  any  evidence  of 
their  identity,  the  bank  on  which  it  was  drawn 
and  by  which  it  is  paid  upon  its  transmission 
thereto  by  the  former  bank  can,  upon  discovering 
the  forgery,  recover  back  the  amount  so  paid. 

(December  ai,  1880.) 


APPEAL  by  complainant  from  a  decree  of 
the  Chancery  CJourt  for  Montgomery 
County  in  favor  of  defendant  in  an  action  to 
recover  back  the  amount  paid  upon  a  forged 
check.     Reversed, 

'1  he  facts  fullv  appear  in  the  opinion. 

Mewrs.  Stark  &  Stark,  for  appellant: 

The  Franklin  Bank,  having  lost  no  right  to 
proceed  against  the  party  from  whom  It  ob- 
tained the  check,  is  bound  to  refund  the  amount 
to  the  People's  Bank. 

Chitty.  Bills.  18th  Am.  ed.  431,  485;  2  Pa^ 
sons,  Notes  and  Bills,  80;  2  Daniel,  Neg.  Inst 
^  1655;  National  Bank  V,  Bangs,  106  Mass.  441; 
Ellis  V.  Ohio  L.  Ins,  tfc  T,  Co.  4  Ohio  St.  628; 
Irving  Bank  v.  Wetherald,  36  N.  Y.  335. 

The  Franklin  Bank  is  liable  upon  its  guar- 
anty of  the  genuineness  of  the  indorsement  of 
Morgan,  implied  in  its  indorsement  of  the 
check. 


Nora— BOfiTcinff,*  obligations  of  banker. 

A  bank  is  bound  to  know  the  signature  of  a 
depositor  who  draws  a  check  upon  it ;  and  it  has 
been  said  that  the  bank  *'  is  even  more  bound"  to 
know  such  depositor's  handwriting  than  a  drawee 
is  bound  to  know  a  drawer's.  Smith  v.  Meroer,  6 
Taunt.  76 ;  Daniel,  Neg.  Inst.  G66. 

But  it  is  not  bound  to  know  more  than  the  siffna- 
ture  of  tbe  drav'er  of  the  check;  to  require  this 
6  L.  R.  A. 


would  neatly  embarrass  commercial  transactions. 
Redingrton  v.  Woods,  45  GaL  406. 

A  bank  must  know  its  customer's  signature,  and 
if  it  pays  out  money  on  a  forgred  check  it  cannot 
recover  tmck  the  amount  from  tbe  party  to  whom 
it  was  paid.  Levy  v.  Rank  of  D.  S.  4  U.  S.  4  DalL 
234  (1  L.  ed.  814) ;  Bank  of  U.  8.  v.  Bank  of  Ga.  23  U. 
8.  10  Wheat.  333  (6  L.  ed.  334).  See  AtlanU  Nat» 
Bank  v.  Burke,  3  L.  a  A.  96, 81  Ga.  fi07. 


1889. 


PsopiiB'B  Bank  y.  Fuankliit  Bank. 


Canal  Bank  ▼.  Bank  of  Albany,  1  Hill,  287; 
^ationalBanky,  Bangs,  lOQ^tLSS.  441;  Graves 
V.  Ameriean  JEucA.  Bank,  17  N.  Y.  205;  Morgan 
V.  State  Bank,  11  N.  Y.  404;  VanbibberY.  Bank 
of  Louisiana,  14  La.  Add.  488;  TaXbot  ▼.  BamJc 
of  Bocliester,  1  Hill,  205. 

The  Franklin  Bank  was  negligent  in  taking 
said  check,  and  cannot  retain  ihe  money  oi 
complainant  received  thereon. 

Ellis  V.  Ohio  L.  Ins.  diT,Go,4  Ohio  St.  652; 
Nationai  Bank  v.  Bangs,  9upra;  Wilkinson  v. 
Johnsion,  8  Barn.  &  C.  429;  Holies,  Banks, 
g§  195, 207;  Lead.  Cases  Bills  of  Exch.and  Profn. 
Notes;  Canal  Bank  v.  Bank  of  Albany,  svpra; 
Bank  of  Commerce  y,  JJyiion  Bank,  8  N.  Y.  280; 
Parsons,  Notes  and  Bills,  18th  Am.  ed.  80. 

Messrs,  Leech  &  Savage  for  appellee. 

Folkesy  J.,  delivered  the  opinion  of  the 
court: 

Young  was  a  depositor  of  the  complainant 
Bank.  His  name  was  forced  to  a  check  drawn 
on  the  complainant,  payable  to  the  order  of  one 
M  organ.  Morgan's  name  was  also  forged  as  an 
indorser  on  the  check.  This  check,  with  the 
forged  name  of  Young,  the  maker,  and  of 
Morgan,  the  Indorser,  was  presented  to  the  de- 
fendant, the  Franklin  Bank,  and  was  cashed, 
or  purchased  by  the  defendant,  and  trans- 
mitted, after  indorsement,  by  the  defendant  to 
the  complainant  Bank  by  maU.  The  com- 
plainant Bank  bad  and  kept  an  account  with 
the  defendant  Bank,  and  upon  the'receipt  of  the 
clicck  passed  the  amount  thereof  to  the  credit 
of  the  defendant  Bank.  The  complainant 
Bank  was  located  and  did  business  at  Spring- 
field, in  the  County  of  Robertson ;  the  defendant 
Bank  was  located  and  did  business  at  Clarks- 
ville,  ip  Montgomery  County.  The  check 
which  had  been  received  by  the  complainant 
Bank  and  passed  to  the  credit  of  defendant 
Bank,  as  above  stated,  on  December  8,  1888, 
was  ascertained  nineteen  days  thereafter  to  be  a 
forgery,  this  discovery  being  made  by  the  de- 
positor, Young,  when  he  came  to  examine  his 
pass-book,  together  with  the  checks  returned 
therewith.  Thereupon  the  complainant  Bank 
canceled  the  charge  against  Youilg,  the  de- 
positor, and  at  once  notified  the  defendant  Bank 
of  the  forgery,  and  demanded  that  the  same  be 
made  good  by  the  defendant  Bank.  Upon  re- 
fusal, complainant  filed  this  bill  to  recover  the 
amount  of  the  check,  as  having  been  paid  by  it 
through  mistake  upon  the  forged  check,  charg- 
ing in  the  bill  the  facts  above  stated,  and  also 
the  further  fact  that  when  presented  the  check 
bore  the  indorsement  of  the  defendant  Bank, 
and  that  upon  the  faith  of  such  indorsement  the 
complainant's  teller  accepted  the  check,  and 
gave  credit  to  the  defendant  Bank,  with  less 
careful  scrutiny  of  the  genuineness  of  the 
drawer's  signature,  by  reason  of  the  confidence 
reposed  in  the  genuineness  of  the  paper,  as  evi- 
denced by  the  indorsement  of  the  defendant 
Bank.  The  defendant  answered  the  bill,  ad- 
mitting that  it  had  received  and  cashed  the 
check  as  charged,  and  stating  that  it  was  unable 
to  furnish  the  names  of  the  party  or  parties  by 
whom  the  check  had  been  presented,  and  to 
whom  it  had  been  paid  by  it,  but  presumed  that 
it  had  required  Identification;  but  of  this  thev 
do  not  remember.  The  allegations  of  the  bill 
were  sustained  by  the  proof;  but  the  chancellor, 
6  L.  R.  A. 


being  of  opinion  that  the  i 
peril,  know  the  genuinei  i 
of  its  depositor,  refused  i 
and  dismissed  complaint  [ 
complainant  has  appealed    ( 

The  general  rule  und  i 
bank  has,  at  its  peril,  to  1  ( 
of  the  signature  of  its  de]  ! 
a  forged  check,  the  loss  i 
bank,  and  not  upon  the  dep  < 
where  the  negligence  of  i 
duced  or  brought  about  i 
bank.  This  duty  with  r  ( 
may  be  said  to  be  an  exc  ; 
rule  that  money  paid  by  i  \ 
ered,  and  to  the  general  i 
equally  well-settled  rule,  I 
forged  paper  conveys  no  t  1 
tied  that  the  deposit  of  a  I 
coin  created  no  indebted n(  •. 
to  the  depositor's  account 
payment  in  such  material  ( 
a  debt,  and  cannot  creat 
not  only  responsible  to  th(  : 
check,  with  the  depositor'  i 
paid  by  the  bank,  except  \ 
has  been  guilty  of  neglige  ( 
lead  the  bank,  but  the  bai  • 
recovering  from  a  party  \  > 
check  has  been  paid,  whe  i 
without  fault,  would  be 
required  to  refund  to  the  I 
rests  the  duty  of  determin  i 
of  the  depositor's  signatun 
some  conflict  of  authority  ^ 
careful  investigation  of  the  i 
the  text-books  leads  us  to 
the  bank  can  recover  of  a  • 
ment  is  made  on  a  forged 
the  party  to  whom  paid,  \ 
whom  paid  has  been  gui  i 
receiving  and  indorsing  tlie  ; 
standing  the  negligence  ti 
the  paying  bank  has  been  ; 
the  forged  check  without  d  : 
of  its  depositor's  signature,  : 
may  happen,  that  the  part  ' 
is  made  has  been  guilty  of  I 
in  purchasing  and  indorsii  \ 
The  bank  upon  whom  the 
the  practical  administratio  i 
ness,  may  well  be  lulled  to 
tiny  of  Its  depositor's  sig 
where  the  same  is  indorse  i 
with  which  it  is  in  corre? 
change  of  business,  than  i 
accepting  and  paying  the  ! 
indorsed,  to  a  stranger.  T 
the  check  by  the  payee  ma; 
to  be  a  guaranty  of  the  gei 
dorsements  theretofore  on 
of  the  genuineness  of  the  ; 
subject,  perhaps,  to  some  e  > 
lar  cases,  as,  for  instance,  ' 
ment  is  made  after  the  gen  i 
ceding  signature  has  been 
paying  bank. 

Applying  these  principle- 
we  are  of  opinion,  and  so  ad 
fault  was  with  the  defendani 
accepted  and  cashed  a  chec! 
in  another  county  to  whic 
drawer  and  the  payee  had  boi 


ing  any  evidence  of  the  identity  of  such  parties 
for  ibe  benefit  of  itself  or  of  others  who  nng:bt 
be  injured  by  such  forgery.  The  complainant 
Bank,  upon  receiving  such  check  in  due  course 
of  mail  for  deposit  lo  the  credit  of  defendant, 
might  well  rely  upon  the  exercise  of  due  pru- 
dence and  diligence  on  the  part  of  ils  depositor, 
the  defendant  Bank,  and  might  well  regard 
the  hitter's  indorsement  of  the  check  as  signifi- 
cant of  the  fact  that  such  prudence  had  been 
exercised,  and,  if  not,  that  the  indorsement 
would  stand  as  a  guaranty  to  the  paying  Bank 
from  loss  that  might  otherwise  fall  upon  it  bv 
reason  of  its  passing  the  amount  of  the  check 
to  the  credit  of  such  indorser.  Such  would 
not  only  seem  to  be  sound  in  theory,  and  sup- 
ported by  authority,  but  is  in  accordance  with 
the  proof  in  this  case;  and  it  is  a  matter  of  such 
general  information  that  perhaps  the  court 
might  be  warranted  in  taking  judicial  knowl- 
edge of  it,  that,  in  dealings  between  banks,  and 
especially  with  reference  lo  clearings  and  clear- 
ing-houses, banks  will  ad  justand  pay  differences 
between  each  other,  or  between  themselves  and 
the  clearing-house,  upon  the  faith  of  the  in- 
dorsement by  other  banks  of  the  checks  in- 
volved in  such  settlement,  before  they  examine 
the  signature  of  the  check  involved  or  embraced 
in  the  settlement,  relying  on  such  indorsements 
as  protecting  them  in  such  payment,  should  a 
subsequent  and  more  careful  scrutiny  of  the  sig- 
natures disclose  for^reries  in  the  making  and 
indorsing  of  the  checks  so  paid. 
.  Mr.  Daniel,  in  his  work  on  Negotiable  In- 
struments, after  discussing  and  criticising  the 
cases  that  are  supposed  to  hold  a  bank  liable 
at  all  hazard,  and  to  the  last  extremity,  where 
it  pays  the  check  with  the  signature  of  its  de- 
positor forged,  lays  down  the  rule  substantial- 
ly as  we  have  stated  it.  2  Daniel,  Neg.  Inst. 
g§  1655,  1657,  with  cases  cited  in  the  notes. 

And  the  rule  is  staled  by  the  learned  con- 
tributor to  the  article  on  Farged  Checks  in  8 
Am.  &  Eng.  Cyclop.  Law,  223,  as  follows: 
"Where,  however,  the  loss  has  been  traced  to 
the  fault  or  negligence  of  the  drawer  or  holder, 
it  will  be  fixed  upon  him."  See  cases  cited  in 
note  1,  And  on  page  225  of  3  Am.  &  Eng. 
Cyclop.  Law  it  is  said:  "Also  the  holder  by 
indorsing  a  check  warrants  the  genuineness  of 
all  prior  indorsements."  See  notel,  citing  nu- 
merous cases,  among  which  is  the  case  of  Har- 
ris v.  Bradlfy,  7  Yefg.  310,  where  Judge  Green 
lays  down  the  doctrine  as  to  the  effect  of  an 
indorsement  in  gunranleeing  the  genuineness 
of  prior  indorsements,  in  the  language  as  quot- 
ed. It  is  true  that  in  the  Tennessee  case  the 
language  was  used  with  reference  to  a  note, 
and  not  a  check,  and  such  may  also  be  the 
case  with  other  of  the  authorities  cited  in  said 
note  which  we  have  not  examined. 

Now,  while  we  concede  there  is  quite  a  dif- 
ference between  this  rule,  as  applictible  to  in- 
dorsers  on  commercial  paper,  and  as  applied  to 
checks,  so  far  as  the  liability  of  the  dniwer  is 
concerned,  yet  we  see  no  reason  why  the  bank 
should  not  have  the  benefit  of  such  rule  where 
the  indorsement  is  made  under  circumstances 
which  establish  or  impute  negligence  to  the  in- 
dorser. The  case  of  Levy  v.  Bank  of  U,  8,  A. 
6L.R.A. 


judgment  of  the  chancellor  in  the  case  at  bar. 
'!  he  fads  of  the  case  in  4  Dallas  arc  so  briefly 
stated  as  to  leave  us  uninformed  as  to  the  man- 
ner in  which  the  question  was  presented.  The 
case  of  Bank  of  U.  8,  v.  Bank  of  Ueorgia,  28 
U.  S.  10  Wheat.  833  [6  L.  ed.  384],  was  where 
a  forgery  was  by  raising  the  notes  of  the  de- 
fendant bank.  The  notes,  coming  in  due 
course  to  the  United  States  Bank,  were  pre- 
sented to  the  Bank  of  Georgia,  and  passed  to 
the  credit  of  the  United  States  Bank.  Nine- 
teen days  thereafter  the  forgery  was  discov- 
ered and  notice  given.  Upon  refusal  of  the 
United  States  Bank  to  make  good  ibe  loss,  the 
credit  was,  by  the  Georgia  Bank,  withdrawn 
from  the  account,  and  the  United  States  Bank 
brought  suit  for  money  had  and  received.  It 
was  held  that  the  plaintiff  could  recover. 
While  the  reasoning  of  the  learned  judge,  and 
much  of  the  argument,  tends  to  sustain  Uie  con- 
tention of  the  defendant  here,  still  the  court 
put  its  judgment  in  that  case  distinctly  upon 
the  ground  that  the  defendants  were  bound  to 
know  their  own  notes,  and,  having  received 
them  without  objection,  they  cannot  recall 
their  assent. 

While  these  two  cases  are  criticised  by  Mr. 
Daniel  as  unsound,  that  criticism,  so  far  as  the 
latter  case  is  concerned,  may  be  well  confined 
to  the  argument  contained  in  the  opinion;  for 
the  point  decided  is  in  no  manner  hostile,  as 
we  understand  it,  to  the  principle  announced 
by  Mr  Daniel,  and  adopted  by  us  in  the  dispo- 
sition of  the  case  at  bar;  for  there  is  nothing  to 
show  that  there  had  been  any  negligence  on 
the  part  of  the  United  States  Bank  in  receiving 
the  notes  of  the  Georgia  Bank;  and  we  can  well 
understand  how  there  could  and  ought  to  be  a 
higher  obligation  upon  the  bank  to  show  the 
genuineness  of  its  notes  of  issue,  passing  cur- 
rent as  money,  than  rests  upon  it  to  know  the 
signature  of  the  depositor,  on  a  check  indorsed 
by  a  solvent  correspontlent.  But,  j)utling them 
both  on  the  same  footing,  there  is  wanting  in 
the  report  of  the  case  in  10  Wheaton  any  evi- 
dence of  negligence  on  the  part  of  the  United 
States  Bank. 

The  views  we  have  expressed,  and  the  prin- 
ciple upon  which  we  reverse  the  chancellor, 
and  award  judgment  here  for  the  complainant, 
are  not  only  sustained  by  Mr.  Daniel,  but  also 
by  Mr.  Chitty,  Mr.  Parsons  and  Mr.  Bolles, 
who  fortify  their  conclusions  bv  ample  authori- 
ty. See  Chittv,  Bills,  18th  Am.  ed.  •481,  485; 
2  Parsons,  Notes  and  Bills,  80;  Bolles,  Banks, 
§  189;  Hardy  v.  Ghesapinke  Bank,  51  Md.  586; 
Leatlier  Manvfactvrers  Nat.  Bank  v.  Morgan, 
117  U.  S.  96,  112  L29  L.  ed.  811,  817];  Ellis  v. 
OJdo  L,  Ins.  d  T,  (A>.  4  Ohio  St.  628;  MeKUroy 
V.  Southern  Bank,  14  La.  Ann.  462;  National 
Bank  v.  Bangs,  106  Mass.  441;  Rourant  i.San 
Antonio  Nat.  Bank,  68  Tex.  610;  First  Nat. 
Bank  v.  Bicker,  71  111.  439. 

It  results,  therefore,  that  the  decree  qf  the 
chance'lor  must  he  reversed,  and  judgment  ren- 
dered here  for  the  amount  of  the  cheek,  with  inr 
terest  and^eost. 

Snod|i:ra00,  J.,  dissenting: 

I  concur  in  the  result  reached  on  account  of 


a.dbtf. 


UAKliA  T.  CHATTANOOaA  (&  KAdHYILLJfi  R.  Co. 
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^he  nef^lfg^Dce  of  the  indorainc  Bank;  but  I  do 
Tiot  agree  to  wbat  may  be  implied  from  the  ar- 
cinneDt  of  the  opinion,  that  this  Bank  would 
have  been  liable  bad  it  not  been  ne;;ligent,  but 
bad  taken  the  check  from  a  known  and  good- 
faith  indorser.  This  is  the  point  determined 
in  the  case  in  4  Dallas,  referred  to.  I  am  of 
opinion  that  the  view  is  a  sound  one.  As  be- 
tween itself  and  good- faith  indorsers,  the  pay- 
ing bank  should  be  the  place  of  final  settle- 
ment, where  all  prior  mistakes  and  forgeries 
should  be  corrected,  and,  if  not  then  corrected, 
the  action  of  acceptance  and  payment  should 
be  treated  as  final.  There  must  be  a  time  and 
place  to  adjust  and  end  these  things  as  to  inno- 
cent indorsers,  and,  if  the  paying  bank  and 
•date  of  payment  are  not  that  time  and  place,  I 
^o  not  see  what  can  be  or  should  be.  Oertain- 
Iv  there  are  no  better  or  more  appropriate  ones. 
It  Is  tbe  last  time  and  last  place  the  check  is 
presented.  It  is  to  the  paving  bank,  after  it 
has  gone  through  every  hand  it  can,  when  all 
opportunity  for  mistake  and  forgery  is  over. 
It  is  to  the  depository  of  the  signature  as  well 
as  tbe  funds  of  the  drawer.  It  is  the  place  se- 
lected by  him,  and  trusted  by  all,  to  correct 
-any  mistakes  and  reject  forgeries.  Every  in- 
terest and  duty  to  itself,,  to  its  depositor,  and 
to  all  indorsers  and  parties  interested,  re- 
quire that  the  paying  bank  should  settle  any 
<]nestion  which  could  arise  on  it.  If  it  fall  to 
do  this,  it  should  take  tbe  consequences.  See 
8  Am.  &  Eng.  Cyclop.  Law,  222,  and  cases 
cited. 

It  will  not  do  to  sav  that  this  bank  does  not 
injure  the  indorsing  bank  by  payment  and  de- 
lay. Days  are  of  great  moment  in  transac- 
tions of  this  kind;  any  delay  may,  and  much 
delay  must,  be  injurious.  Nor  does  the  clear- 
ing-bouse arrangement  affect  this  question. 
Banks  are  represented  there,  as  well  as  at  their 
own  counters,  in  an  arrangement  satisfactory 
to  them.  If  not  safe,  they  should  change  it, 
but  not  escape  liability  for  failure  to  exercise 
the  usual  care  to  detect  errors  and  forgeries  in 
consequence  of  exercising  one  more  desirable 
to  them,  but  less  safe. 

Hoi  ion  for  rehearing  denied. 


HANNA,  Appt. 

V, 

<:;hattanooga  a  nashvillb  r  co. 

( Tenn ) 

"Wbere  aahipper  by  consent  of  »  railF 
roadi  company  undertakea  with  the 
help  ofhls  own  employes  alone  to  run  cars 
down  a  grade  to  tbe  place  where  they  are  needed 
for  loadinfr,  and  wbile  so  employed  one  of  such 
employes  ifl  injured  by  tbe  ncgli^nce  of  his  oo- 
employee,  the  railroad  company  is  not  liable  to 
an  Hotion  for  damages  on  account  of  such  in- 
juries. 

(December  81,1888.) 

APPEAL  by  plaintiff  from  a  Judgment  of  the 
Circuit  Court  for  Sumner  County  in  favor 
-of  defendant  in  an  action  to  recover  damages 
for  pergonal  injuries  alleged  to  have  resulted 
from  defendant's  negligence.     Affirmed. 

Tbe  fucu  are  fully  stated  in  the  opinion, 
4  1.  U.  A. 


Mewn,  S.  F«  Wilson  and    Geok>i^e   W. 
Boddie  for  appellant. 
Mr,  J.  J.  Turner  for  appellee. 

Folkes,  /.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  brought  by  the  plaintiff 
to  recover  damages  for  a  personal  injury.  Tbe 
declaration  contains  two  counts:  first  fornegli- 
gence  of  the  Company  through  the  superior  of 
the  plaintiff,  and  m  not  notifving  the  plaintiff 
of  the  dangers  Incident  to  the  employment; 
second,  for  negligence  in  associating  the  plain- 
tiff with  other  employ^  known  to  the  defend- 
ant to  be  incompetent,and  injury  resulting  there- 
from. There  was  a  verdict  and  Judgment  for 
the  defendant,  and  plaintiff  has  appealed  in 
error. 

The  record  discloses  the  following  facts:  The 
plaintiff  was  employed  by  Settle  &  Link,  who 
were  dealers  in  cross-tics,  wood,  etc.,  to  accom- 
pany Link  and  other  hands  employed  by  him, 
to  bring  empty  cars  from  another  station  by 
grade,  for  tbe  purpose  of  being  loaded,  pre- 
paratory to  being  turned  over  to  the  Railroad 
Company  for  shipment.  The  plaintiff  was  to 
be  paid  by  Settle  &  Link  for  loading  the  cars 
at  tbe  rate  of  forty  cents  per  car,  it  requiring 
five  men  to  properly  load  tbe  car  with  wood  or 
cross-ties,  each  of  whom  received  forty  cents, 
making  $2  for  loading  a  car.  Link,  one  of  tbe 
firm  of  Settle  &  Link,  was  also  railroad  or 
station  a^ent,  and  the  store  of  his  firm  was  used 
as  a  station  or  depot.  Neither  plaintiff  nor 
those  associated  with  him  were  experieaced  aa 
railroad  hands  and  were  vot  instructed  or 
warned,  but  were  known  to  each  other  to  be 
without  such  instruction  and  experience.  Tbe 
plaintiff,  in  his  own  testimony,  states  that  he 
was  employed  by  Settle  <&  Lin£,  and  was  to  be 
paid  by  them,  and  not  by  the  Railroad  Com- 
pany. When  Settle  &  Link  asked  for  cars  to 
move  their  cross- ties  and  wood,  they  were  told 
that  the  Company  had  some  flat  cars  up  at 
another  station,  a  lew  miles  distant,  and  that  if 
they  would  go  up  and  bring  them  down, 
(which  they  could  do,  on  account  of  the  grade, 
by  merely'  handling  tbe  brakes,  without  any 
motive  power  other  than  that  of  gravity),  they 
could  have  tbe  cars  for  tbe  purpose  of  moving 
their  freight,  and  that,  after  they  bad  brought 
them  down  and  loaded  them,  the  defendant 
would  then  take  charge  of  and  move  tbe  cars  in 
regular  trains  to  tbe  desired  destination.  Under 
the  arrangements  with  Settle  &  Link,  the  Rail- 
road Company  carried  Link  and  his  crew  of 
hands  on  a  passenger  train,  without  charge,  up 
to  the  station  from  which  the  cars  were  to 
be  brought.  Link  and  his  crew  brought  tbe 
cars  to  the  station  at  which  tbey  were  to  be 
loaded.  Just  before  reaching  tbe  station.  Link 
instructed  the  plaintiff,  with  two  of  his  associ- 
ates, who  were  upon  the  front  car,  to  discon- 
nect that  car,  ancf  run  it  on  aside  track,  where 
it  was  to  be  loaded  by  the  plaintiff  and  others 
with  wood.  Plaintiff,  sitting  on  the  front  of 
the  car,  after  it  had  been  detached  from  the 
other  cars,  relying  on  his  two  associate  laborers 
to  properlv  handle  tbe  brakes,  junsped  off  in 
front  of  the  moving  car  (or  after  the  car  was 
stopped,  as  some  of  the  testimon^r  tends  to 
show)  when,  by  the  negligence  of  his  two  as- 
sociates at  the  brakes,  the  cars  were  allowed 


gists  thai  it  was  the  duty  of  the  Ilailroad  Com- 
pany to  move  its  cars  from  ODe  station  to 
another,  and  that  it  could  not  devolve  this  duty 
upon  another,  so  as  to  escape  liability.  This  is 
a  very  correct  rule,  so  far  as  applicable  to  a 
stranger  vho  might  have  been  injured  by  the 
cars,  or  to  a  passenger,  on  other  cars,  injured 
by  the  negligence  of  the  persons  thus  i)ermitted 
to  take  charge  of  the  cars  of  the  defendant 
Company,  upon  the  principle,  well  established, 
that  the  Company  owes  a  auty  to  the  public,  by 
reason  of  its  franchises,  from  which  it  cannot 
absolve  itself  by  turning  over  its  road,  or  the 
management  of  its  trains  thereon,  to  others, 
whether  corporations  or  individuals,  without 
legislative  sanction  and  exemption.  But  this 
rule  does  not  apply  in  favor  of  the  parties  them- 
selves who  receive  from  the  Company  their 
cars  with  the  understanding  and  agreement 
that  they  are  personally  to  move  or  operate  them 
for  themselves  or  for  their  employer.  In  such 
case,  the  Company  assumes  no  duty  and  no 
contract  relation  towards  the  parties  so  put  in 
possession  of  the  cars,  except  the  duty  Co  fur- 
nish sound  and  safe  cars. 

So  far  as  this  plaintiff  is  concerned,  he  had 
undertaken,  in  connection  with  others  equally 
inexperienced  with  himself,  to  move  these  cars, 
not  for  the  Company,  but  for  Settle  &  Link,  to 
whom  alone  they  looked  for  compensation  for 
their  services,  and  he  was  injured  by  a  fellow 
servant  in  the  employ  of  Settle  &  Link.  We 
are  wholly  at  a  loss  to  discover  any  principle 
upon  which  the  Railroad  can  be  held  liable 
for  an  injury  so  inflicted.  The  Company's  lia- 
bility for  an  injury  to  a  servant  must  rest  upon 
some  wrong  or  negligence  as  the  occasion  of  the 
injury,  and  there  is  nothing  in  the  record  to 
show  any  negligence  or  wrong  on  the  part  of 
the  Company  which  can  be  said  to  be  the  prime 
or  proximate  cause  of  such  injury.  Certainly 
the  mere  turning  over  of   its  empty  cars  to  a 


suited  from  the  negligence  of  the  two  men  at 
the  brakes,  and  these  two  men  were  not  in  the 
employ  of  the  Railroad  Company,  but,  like  the 

E lain  tiff,  were  under  the  employ  of  Settle  & 
ink,  and  were  known  to  the  plaintiff  to  be  as 
ignorant  and  inexperienced  as  the  plaintiH  him- 
self was,— the  fact  being  that  the  plaintiff  and 
his  associates  were  countrymen,  living  in  the 
neighborhood  of  the  depot,  who  had  been  in  the 
habit  of  loading  cars. 

Indeed,  under  the  proof  in  this  case,  it  might 
well  be  doubted  whether  the  plaintiff  could 
recover  for  the  incompetency  of  his  fellow 
servants,  even  if  they  had  all  been  in  the  employ 
of  the  defendant,  where,  as  shown  in  this  re- 
cord, the  plaintiff  was  acquainted  with  the  in- 
experience and  want  of  skill  on  the  part  of  his 
associates;  unless,  perhaps,  he  had  been  in- 
structed, under  some  special  emergency,  to  act 
with  such  incompetent  associates.  See  ^aiA- 
vilU,  G.  &  St.  Z.  i?.  Co,  V.  Handman,  13  Lea, 
423,  where  the  true  rule  is  stated  to  be  that  an 
employe  working  knowingly  with  defective 
machinery  or  tools,  or  with  incompetent  as- 
sociates, takes  the  risk  thereof,  and,  both  being 
in  fault,  the  plaintiff  cannot  recover. 

Under  the  views  above  expressed,  it  is  un- 
necessary for  us  to  consider  in  detail  each  of 
the  special  charges  given  or  refused.  There  is 
nothing  in  the  charge  of  which  plaintiff  can 
complain;  for,  as  we  have  already  seen,  under 
his  own  statement  of  his  case,  the  Company 
was  not  liable  for  the  injury  received  by  him 
as  the  resHlt  of  the  negligence  of  his  associates. 
We  deem  it  therefore  unnecessary  to  consider 
the  several  criticisms  in  the  assignment  of  er- 
rors, passed  upon  the  charge,  which  contains 
more  of  error  a|i^ainst  the  defendant  than 
against  the  plaintiff,  in  a  case  where,  under  a 
proper  charge,  the  trial  must  necessarily  result 
in  a  verdict  for  defendant. 

Let  Uie  judgment  be  afflrmecL 


NEW  YORK  COURT  OF  APPEA.L8. 


Thomas  LACY,  Sespt., 

V, 

Sopbronia  GETMAK,  Exrx.,  etc.,  Appt. 
C..-.N.Y ) 

A  eontract  between  ma49ter  and  serrant 

for  the  rendition  of  personal  services  is  dissolved 
by  the  death  of  the  master;  at  least  where  the 
servioes  were  to  be  rendered  under  the  master's 
dally  personal  direction  and  supervision. 

(January  14, 1890.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 


Fourth  Department,  affirming  a  ludgmcnt  of 
the  Jefferson  Circuit  in  favor  of  plaintiff  in  an 
action  to  recover  compensation  for  personal 
services  rendered  under  a  contract  with  defend- 
ant's intestate.     Rexereed, 
The  case  sufficiently  appears  in  the  opinioiu 
Mr.  Elon  R,  Brown,  for  appellant: 
Where  performance  of  a  contract  for  pc^ 
sonal  service  is  rendered  impossible  by  the 
death  of  one  of  the  parties,  no  recovery  can  be 
had  for  services  not  already  rendered,  for  tli© 
reason  that  the  contract  terminated  by  an  im- 
plied condition. 
So  held  where  the  emplover  died. 
Farrow  v.  WUsm,  L.  R/4  C.  P.  744;  Peopl4 
v.  Globe  Mut,  L.  Ins,  Co,  91  N.  Y.  174;    Bab- 


Note,— Master  and  servant,  service  terminated  by 
death  of  master. 
A  contract  for  service  from  year  to  year,  provid- 
ing? that,  if  the  relation  of  employer  and  em- 
ploy6  should  be  terminated  by  death,  the  *'rate  of 
compensation  for  the  expired  time  of  the  year 
6L.  R.A. 


should  be  at  the  prorated  sum  of  $2,000  per  SJi* 
num,"  requires  payment  at  those  rates  up  to  the 
day  of  the  employe's  death,  and  not  merely  to  the 
day  in  the  same  year  on  which  he  is  obliged  by 
sickness  to  cease  work.  Dun  lap  v.  Montffome_r>'» 
123  Pa.  27.    SeealsoGrlarg8V.Bwift,6L.B.A.<0* 
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1890. 


Lacy  v.  Gbtman. 
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eock  V.  Ooodrieh,  8  How.  Pr.  N.  S.  58;  Lacy  v. 
Gelman,  8  How.  Pr.  N.  S.  250;  Austin  v.  Mon- 
roe, 4  Lans.  67,  47  N.  Y.  860. 

So  held  where  the  employe  died. 

Booit  V.  Firth,  L.  R.  4  C.  P.  1;  Wolfe  v. 
Howes,  20  N.  Y.  197.  24  Barb.  174,  666;  Fahy 
V.  yt/rtk,  19  Barb.  841;  Clark  v.  Gi7i«-<,  82 
Barb.  576,  581,  reversed,  26  N.  Y.  279;  Spntd- 
ing  V.  Baa,  71  N.  Y.  40,  44;  Seymour  v.  Ca^r- 
ger,  18  Hun,  29. 

Jfr.  W.  A.  Nim«,  for  respondent: 

The  death  of  the  employer  did  not  terminate 
the  contract.  Death  was  a  condition  which 
would  not  i^ect  the  contract  except  by  express 
stipulation. 

Tompl'ins  v.  Dudley,  25  N.  Y.  272;  Williams 
V.  Vandei-hilt,  28  N.  Y.  217;  Booth  v.  Spuyten 
Duytil  Boiling  Mill  Co.  60  N.  Y.  487;  Dextc-r 
V.  Ifortan,  47  N  Y.  62;  Wlueler  v.  Connecticut 
Mut.  L.  Ins.  Co.  82  N.  Y.  543.  See  also  Dev- 
lin V.  New  York,  63  N.  Y.  14-18. 

The  only  exception  to  the  rule  of  law  above 
staled  is  in  the  case  of  a  contract  contemplat- 
ing skilled  personal  services. 

Wolfe  V.  Uowes,  20  N.  Y.  197;  Spalding  v. 
Bosa,  71  N.  Y.  40;  Devlin  v.  New  York,  supra; 
People  V.  Globe  Mut.  L.  Ins.  Co.  91  N.  Y.  179, 
180;  1  Parsons.  Cont.  7ib  ed.  p.  145. 

A  contract  with  an  author  to  write  a  book,  a 
painter  to  paint  a  picture,  or  an  actor  to  give 
an  entertainment,  is  an  example  of  what  is 
contemplated  by  the  term  *' skilled  personal 
services." 

Spalding  v.  Bosa,  supra;  Martin  v.  Hunt,  1 
Allen,  418. 

A  contract  to  build  a  house  is  binding  upon 
the  executors  of  the  person  so  contracting. 

Quick  V.  Ludhurrou),  8  Bulst.  80;  Wcntworth 
v.  Cock,  10  Ad,  &  El.  42. 

When  the  contract  is  executory  in  its  nature, 
and  a  personal  representative  can  fairly  and 
.sufficiently  execute  all  that  the  original  con- 
tractor could  have  done,  it  is  not  terminated 
by  the  death  of  either  of  the  contracting  par- 
ties. 

1  Parsons,  Cont.  7th  ed.  p.  145;  Martin  y. 
Hunt.  Wentworth  v.  Cock,  Wolfe  v.  Hotoes, 
SjxiUling  v.  Bf^sa  and  Wheeler  v.  Connecticut 
Mut.  L.  Ins.  Co.  supra;  8  Wms.  Exrs.  7th  ed. 
pp.  182G,  1827. 

Finch.  J,,  delivered  the  opinion  of  the 
couit: 

The  relation  of  master  and  servant  is  no 
longer  bounded  by  its  original  limits.  It  has 
broadened  with  ibe  advance  of  civilization, 
until  the  law  recoguizes  its  existence  in  new 
areas  of  social  and  business  life,  and  yields  in 
many  directions  to  the  influence  and  necessities 
of  its  later  surroundings.  When,  therefore,  it 
is  said  generally,  aa  the  commentators  mostly 
agree  in  saying,  that  the  contract  relations  of 
principal  and  agent  and  of  master  and  servant 
are  dissolved  by  the  death  of  either  party,  it  is 
very  certain  that  the  statement  must  be  limited 
to  cases  in  which  the  relation  may  be  deemed 
purely  personal,  and  involves  neither  property 
rights  nor  independent  action.  Beyond  that,  a 
further  limitation  of  the  doctrine  is  asserted, 
which  approaches  very  near  to  its  utter  de- 
struction, and  is  claimed  to  be  the  result  of 
modern  adjudication.  That  limitation  is  that 
the  rule  applies  only  to  the  contract  of  the  serv- 
C  L.  B.  A. 


ant,  and  not  to  that  of  the  master,  aud  not  at 
all.  unless  the  service  employed  is  that  of 
skilled  kbor,  peculiar  to  the  capacity  and  ex- 
perience of  the  servant  employed,  and  not  the 
common  possession  of  men  in  general;  and  it 
is  proposed  to  adopt,  as  a  standard  or  test  of 
the  limitation,  an  inquiry  in  each  case  whether 
the  contract  on  the  side  of  the  master  can  be- 
performed  after  his  death  b^  his  represent- 
atives, substantially  and  in  all  its  terms  and  re- 
quirements, or  cannot  be  so  performed  without 
violence  to  some  of  its  inherent  elements.  The- 
agitation  of  that  question  has  kept  the  present 
case  passing,  like  a  shuttle,  between  the  trial 
and  the  appellate  courts,  until  it  has  been  tried 
four  times  at  the  circuit,  and  reviewed  four 
times  at  general  term,  and  at  last  has  been  sent 
here  in  the  hope  of  securing  a  final  repose. 
The  facts  are  few  and  undisputed  on  this  ap- 
peal. 

The  plaintiiT,  Lacv,  contracted  orally  wltb^ 
defendant's  testator,  ilcMahan,  to  work  for  the 
latter  upon  his  farm,  doing  its  appropriate  and 
ordinary  work,  for  a  period  of  one  year,  at  a> 
compensation  of  $200.  Lacy  entered  upon  the 
service  in  March,  doin^  from  day  to  day  the 
work  of  the  farm  under  the  direction  of  it» 
owner,  until  about  the  middle  of  July,  when 
McMahan  died.  By  his  will  he  made  the  de- 
fendant executrix,  but  devised  and  bequeathed 
to  his  widow  a  life  estate  in  the  farm,  and  the 
use  and  control  of  all  his  personal  property  . 
whatsoever,  in  the  house  and  on  the  farm,  dur- 
ing the  term  of  her  natural  life.  Lacy  knew 
in  a  ffeneral  way  the  terms  of  the  will.  He 
testifies  that  he  knew  that  it  gave  to  the  widow 
the  use  of  the  farm,  and  that  she  talked  with 
him  about  the  personal  property.  It  is  ad- 
mitted that  the  executrix  did  not  hire  or  em- 
ploy him.  but  he  continued  on  to  the  close  of 
the  year,  doing  the  farm  work,  under  the 
direction  of  the  widow,  until  the  end  of  his  full 
year.  He  sued  the  executrix  upon  his  contract 
with  the  testator,  and  has  recovered  the  full 
amount  of  his  year's  wages.  From  that  decision 
the  executrix  appeals,  claiming  that  the  judg- 
ment should  have  been  limited  to  the  propor- 
tionate amount  earned  at  the  death  of  McMa- 
han, and  that  the  death  of  the  master  dissolved 
the  contract. 

It  is  obvious  at  once  that  an  element  ha» 
come  into  the  case,  as  now  presented,  which 
was  not  there  when  the  general  term  first  held 
that  the  contract  survived.  It  now  appears 
that  the  executrix  could  not  have  performed 
her  side  of  the  contract  at  all  after  the  deatli  of 
McMahan,  by  force  of  her  ofllcial  authority, 
because  she  had  neither  the  possession  of  the 
farm,  nor  personal  property  upon  it,  and  no 
right  to  such  possession  during  the  life  of  the 
widow.  She  had  no  power  to  put  her  servant 
upon  the  land,  or  employ  him  about  it,  and  in 
her  representative  character  she  had  not  the 
slijzhtest  interest  in  his  service,  and  could  de- 
rive no  possible  benefit  from  it.  The  plain- 
tiff's labor,  after  the  death  of  McMahan,  was- 
neccssiirily  on  the  farm  of  the  widow,  by  her 
consent,  for  her  benefit,  and  under  her  direo- 
tion  and  control,  and  equitably  and  Justly 
should  be  a  charge  against  her  alone.  The 
test  of  power  to  perform  on  the  part  of  the 
personal  representative  of  Uie  deceased  fails  in 
the  emergency  presented  by  the  facts,  except 


•der  bis  directioD  and  coDtrol,  which  could  Dot 
be  performed  because  of  his  death,  transmuted 
into  a  contract  to  work  for  Mrs.  Getman  upon 
a  farm  which  she  did  not  possess,  and  had  no 
Tight  to  enter,  and  performed  by  working  for 
the  widow,  and  under  her  direction  and  con- 
trol alone;  and  this,  because  of  the  supposed 
rule  that  the  contract  survived  the  death  of  the 
master,  and  remained  binding  upon  his  per- 
sonal representatives.  It  is  true  that  some  in- 
terest in  the  personal  property  on  the  farm  is 
<jlaimed  lo  have  vested  in  the  executrix,  not- 
withstanding the  terms  of  the  will,  and  the 
inventory  filed  by  her  is  appealed  to,  and  the 
necessity  of  a  resort  to  the  personal  property 
with  which  to  pay  debts;  but  there  is  no  proof 
that  the  testator  owed  any  debts,  and  the  in- 
Tentory  covers  nothing  as  to  which  Lacy's  labor 
was  requisite  or  necessary,  except,  possibly. 
Home  com  on  the  ground  Valued  at  $18.  All 
the  grain  inventoried  was  in  the  barn,  needing 
only  to  be  threshed,  and  must  be  assumed  to 
have  been  there  when  testator  died;  and  the 
other  property  consisted  of  farm  tools  and  a 
oow  and  horse,  to  the  use  of  which  the  widow 
was  entitled,  and  which,  if  sold  to  pay  possible 
debts,  would  have  left  the  servant  without 
means  of  doing  his  work,  and  with  nothing  to 
do  unless  for  the  widow.  So  that  the  bald 
-question  is  presented  whether  the  contract  sur- 
vived the  testator's  death,  and  bound  his  exec- 
utrix, who  was  without  power  or  authority  of 
her  own  to  perform,  and  bad  no  interest  in 
performance. 

It  seems  to  be  conceded  that  the  death  of  the 
servant  dissolves  the  contract.  "Wolfe  v.  Bowes, 
-20  N.  Y.  197;  Bpalding  v.  Bom,,  71  N.  Y.  40; 
JDwlin  V.  Nm  York,  63  N.  Y.  14;  Fahy  v. 
North,  19  Barb.  841;  Clark  v.  Gilbert,  82  Barb. 
676;  Seymour  v.  Cngger,  18  Hun,  29;  Boast  v. 
FirVi,!,.  R.  4  C.P.I. 

Almost  all  of  these  cases  were  marked  by 
the  circumstances  that  the  services  belonged 
to  the  class  of  skilled  labor.  In  such  instances 
the  impossibility  of  a  substituted  service  by 
the  representative  of  the  servant  is  very  ap- 
parent. The  master  has  selected  the  servant 
by  reason  of  his  personal  qualifications,  and 
ought  not,  when  he  dies,  to  abide  the  choice  of 
another,  or  accept  a  service  which  he  docs  not 
want.  While  these  cases  possess,  with  a  single 
exception,  that  characteristic,  I  do  not  think 
they  depend  upon  it. 

Fahy  v.  North  was  a  contract  for  farm  labor, 
^nded  by  the  sickness  of  the  servant,  and  quite 
uniformly  the  general  rule  stated  is  that  the 
servant's  agreement  to  render  personal  services 
is  dissolved  by  his  death.  There  happens  a 
total  inability  to  perform.  It  is  without  the 
servant's  fault,  and  so  further  performance  is 
excused,  and  the  contract  is  apportioned.  If, 
in  this  case.  Lacy  had  died  on  that  day  in 
July,  his  representative  could  not  have  per- 
formed his  contract.  McMahan.  surviving, 
would  have  been  free  to  say  that  he  bargained 
for  Lacy's  services,  and  not  for  those  of  an- 
other, selected  and  chosen  by  strangers,  and 
either  the  contract  would  be  broken  or  else 
dissolved.  I  have  no  doubt  that  it  must  be 
deemed  dissolved,  and  that  the  death  of  the 
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ices  involve  skilled  or  common  labor;  for. 
even  as  it  respects  the  latter,  the  servant's  char- 
acter, habits,  capacity,  industry  and  temper, 
all  enter  into  and  affect  the  contract  which  the 
master  makes,  and  are  material  and  essential, 
where  the  service  rendered  is  to  be  personal, 
and  subject  to  the  daily  direction  and  choice 
and  control  of  the  master.  He  was  willing  to 
hire  Lacy  for  a  year;  but  Lacy's  personal  rep- 
resentative or  a  laborer  tenderea  by  him  be 
might  not  want  at  all,  and  at  least  not  for  a 
fixed  period,  preventing  a  discharge.  And  so 
it  must  be  conceded  that  the  death  of  the  serv- 
ant, employed  to  render  personal  services  un- 
der the  master's  daily  direction,  dissolves  the 
contract.  Babcoek  v.  Goodrich,  8  How.  Pr.  N. 
8.  58. 

But,  if  that  be  so,  on  what  principle  shall  the 
master  be  differently  and  more  closely  bound? 
And  why  shall  not  his  death  also  dissolve  the 
contract?  There  is  no  logic  and  no  justice  in 
a  contrary  rule.  The  same  reasoning  whifb 
relieves  ihe  servant's  e«^tate  relieves  also  the 
master's,  for  the  relation  constituted  is  per- 
sonal on  both  sides,  and  contemplates  no  sub- 
stitution. If  the  master  selects  the  servant,  the 
servant  chooses  the  master.  It  is  not  every- 
one to  whom  he  will  bind  himself  for  a  year, 
knowing  that  he  must  be  obedient  and  render 
the  service  required.  ,  Submission  to  the  mas- 
ter's will  is  the  law  of  the  contract  which  he 
meditates  making.  He  knows  that  a  promise 
by  the  servant  to  obey  the  lawful  and  reason- 
able orders  of  his  master,  within  the  scope  of 
his  contract,  is  implied  by  law;  and  a  breach  of 
this  promise  in  a  material  matter  justifies  the 
master  in  discharging  him.  Bex  v.  6t,  J:>hn,  9 
Bam.  &  C.  890. 

One  does  not  put  himself  in  such  relation  for 
a  fixed  period  without  some  choice  as  to  whom 
he  will  serve.  The  master's  habits,  character 
and  temper  enter  into  the  consideration  of  the 
servant  before  he  binds  himself  to  the  service, 
just  as  his  own  personal  cljaractcrislics  materi- 
ally affect  the  choice  of  the  master.  The  serv- 
ice, the  choice,  tlie  contract,  are  personal  up- 
on both  sides,  and  more  or  less  dependent  upon 
the  individuality  of  the  contracting  parties,  and 
the  rule  applicable  to  one  should  be  the  rule 
w»hich  governs  the  other.  If,  now,  to  such  a 
case, — that  is,  to  the  simple  and  normal  rela- 
tion of  master  and  servant,  involving  daily 
obedience  on  one  side,  and  constant  direction 
on  the  other, — we  apply  the  sugirestcd  test  of 
possibility  of  performance  in  substantial  accord 
with  the  contract,  the  result  is  not  dilTerent. 
It  is  said  that  if  the  master  dies  his  representa- 
tives have  only  to  pay,  and  anyone  may  do 
that.  But  under  the  contract  that  Is  by  no 
means  all  that  remains  to  be  done.  They  must 
take  the  place  of  the  master  in  orderinc:  and 
directing  the  work  of  the  farm,  and  requiriujr 
the  stipulated  obedience.  That  may  prove  to 
effect  a  radical  change  in  the  situation  of  the 
servant,  as  it  seems  to  have  done  m  the  present 
case,  leading  the  plaintiff  to  the  verge  of  re- 
fusing 10  work  further  for  either  widow  or 
executrix,  "whose  views  apparently  jangled. 
The  new  master  cannot  perform  the  employer's 
side  of  the  contract  as  the  deceased  would  have 


make  the  situation  of  the  servant  materially 
«nd  senouslT  different  from  that  which  he 
contemplatea  and  for  which  he  contracted. 
We  are  therefore  of  opinion  that  in  the  case  at 
bar  the  contract  of  service  was  dissolved  by 


his  death. 

The  judgment  ehould 
trial  granted,  with  eoeti 

All  concur. 
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Catherine  WRIGHT,  Bespt.^ 

V 

MUTUAL  BENEFIT    LIFE  ASSOCIA- 
TION of  America,  Appt. 

(....N.  Y ) 

A  proTlflion  in  »  lilb  insnrajiee  oertlll- 
cate  that  **  no  question  as  to  the  validity  of  an 
application  or  oertiflcate  of  membership  shall  be 
raised  unless  .  .  .  within  two  years  "from  date  of 
the  certificate,  and  during  the  life  of  the  insured, 
includes  the  defenses  of  fraud  in  obtaining  the 
insurance,  and  lack  of  Insurable  interest  In  the 
beneficiary.  , 

(January  14,  1890l) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Genera]  Term  of  the  Supreme  Court, 
Fourth  Department,  affirming  a  judgment  of 
4bc  Oswego  iSpecial  Term  in  favor  of  plaintiff 
in  an  action  upon  a  policy  of  life  insurance. 
Affirmed. 

Statement  by  Potter,  J,: 

This  is  an  appeal  from  a  judgment  of  the 
Ckneral  Term  of  the  Fourth  Department  af- 
firming a  judgment  entered  upon  a  verdict  di- 
rected for  the  plaintiff  at  Special  Term  in  Os- 
wepo  County.  The  action  is  upon  a  certificate 
of  life  insurance  or  policy,  dated  December  6, 
1883,  and  issued  by  the  appellant  upon  the  life 
of  Charles  F.  Wright.  The  certificate  was 
payaUe  to  Byron  D.  Houpblon,  and  was  for 
the  sum  of  ^)  000.  The  assured  died  June  4, 
1885.  In  December,  1885,  or  January,  1886, 
Houghton  assigned  his  interest  in  the  certificate 
to  Catherine  Wri^^bt  by  written  assignment. 
Catherine  Wright  was  the  wife  of  the  deceased, 
Charles  F.  Wright.  Houghton  paid  all  dues 
and  assessments  from  the  first,  either  directly 
or  by  advancing  the  necessary  amounts,  and 
cbnr'ring  them  to  said  Charles  F.Wright.  The 
appl  cation  upon  which  the  certificate  was  is- 
suer contained  an  agreement  on  the  part  of  the 
applicant  "that  if  any  misrepresentation  or 
fraudulent  or  untrue  answer  or  statement  has 
been  made,  or  if  any  fact  which  should  have 
been  stated  to  the  association  be  suppressed," 
the  agreement  of  assurance  should  be  null  and 
void.  The  applicant  warranted  the  truth  of 
the  statement's  in  his  application. 

Houghton  stated  in  his  proof  of  loss  that  at 
the  time  of  his  death  the  deceased  owed  him 
$2,828.02,  and  the  proof  in  the  case  shows  that 
a  considerable  portion  of  that  indebtedness  ex- 
isted at  the  time  of  the  issuance  of  the  policy, 
and  increased  until  it  reached  the  above  amount. 
The  defendant  alleged  in  the  answer  that  false 
and  lint  me  statements  were  made  by  W^right  in 
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his  application  with  a 
action  of  the  defendant 
cation;  also  that  Wrigta 
knew  the  falsity  of  the  t 
fendant  was  cheated  an 
that  Wright  and  Hougl 
truth  in  regard  to  the  h< 
applicant  had  been  stab 
insurance  would  have 
trial  the  defendant  offe 
that  the  certificate  was 
Houghton  and  Wright 
pose  on  the  part  of  Wri^ 
ed,  and  defendant  exce 
court  directed  a  verdict 
$5,200  damages,  for  w] 
judgment  was  entered. 

Mr,  O.  H.  Crawfor 

An  indisputable  polic 
indisputable,  for  it  lea^ 
whether  the  statement  o 
of  was  fraudulent  or  nol 

Bunyon,  Life  Assur.  I 

A  right  of  action  cam 
and  no  court  will  lend 
founds  his  cause  of  acti(  i 
an  illegal  act. 

ColUns  V.  Blantern,  ! 
man  v.  Johneon,  Cowp. 

Analogous  questions  1 
pretation  of  the  special 
pers  and  common  carrie 
though  the  common  car  i 
contracts  to  the  extent 
onerate  himself  from  tl 
negligence,  yet  that  thi 
given  to  a  contract  gen(    i 

New  York  Cent.  H,  i 
S.  17  Wall.  357  (21  L 
Syracuse,  B.  &  N.  T.  I    i 

Mr.  Francis  E.  H.    i 
ent: 

The  clause  under  wt    I 
Companv  defendant  p 
fenses  which  it  offered, 
of  fraud,  or  because  it  i 
fraud  on  the  part  of  mc     I 
The  law  will  not  presi 
as  illegal  or  against  pi     I 
capable  of  a  coustructic 
consistent  with  the  law     i 

Ormes  v.  Danchy,  8; 
Ookey,  68  N.  Y.  804. 

Courts  will  strive  to 
and  valid  within  the  ir     \ 

Voleman  v.  limch.  0' 
McGlure,  47  Barb.  206 

A  party  may  waive      i 
constitutional,  provisi<     i 


V.  Tillotsan,  24  Wend.  387;  Cooley,  Const. 
Lim.  181. 

Tbis  clause  has  created  what  might  properly 
be  termed  a  short  Statute  of  Limitations  in  fa- 
vor of  the  insured,  which  is  not  against  public 
policy. 

Ripley  Y.  JEtnalns.  Co,  80  N.Y.  186;  Mayor 
ofN.  7.  V.  Hamilton  F.  Int.  Co,  39  N.  Y.  45; 
Wilk%n9on  v.  Urst  Nat.  F,  Ins,  Go.  72  N.  Y. 
409. 

The  Company  defendant  is  estopped  from 
denying  the  legality  and  force  of  the  clause 
above  quoted  under  the  maxim  that  "no  man 
should  take  advantage  of  his  own  wrong." 

Calanan  v.  McClvre,  47  Barb.  206;  Wellnnd 
Canal  Co.  v,  Uathatcay,  8  Wend.  480;  Broom, 
Legal  Max.  279;  IliU  v.  Epley,  81  Pa.  831;  Titua 
▼.  Moru,  40  Me.  848. 

Pottert  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  of  the  defendant 
the  amount  it  agreed  to  pay  under  a  policy  or 
certificate  insuring  the  life  of  Charles  F.  Wrinrht. 
Upon  the  trial,  after  the  plaintiff  had  intro- 
duced the  necessary  proofs  to  entitle  her  to  a 
recovery,  the  defendant  offered  to  prove  as  a 
defense  to  the  action  that  the  deceased,  Charles 
F.  Wright,  and  Byron  D.  Houghton,  the  ben- 
eficiary named  in  the  policy,  for  the  purpose 
of  obtaining  the  policy  and  of  defrauding  the 
defendant,  falsely  represented  to  the  defendant 
that  Wright,  the  insured,  was  not  then  suffer- 
ing, and  never  had  been  suffering,  from  certain 
diseases  which  had  seriously  "impaired  his 
health,  for  the  purpose  of  inducing  and  by  ' 
means  whereof  defendant  was  induced  to  issue 
the  policy  insuring  the  life  of  said  Wright,  and  ; 
that  such  representations  were  false,  etc.  This  | 
evidence  was  objected  to  by  the  plaintiff,  that 
such  proof  was  inadmissible  under  the  provis- 
ion of  the  policy  that  "no  question  as  to  the 
validity  of  an  application  or  certificate  of  mem- 
bership shall  be  raised  unless  such  question  be 
raised  within  the  first  two  years  from  and  after 
the  date  of  such  certificate  of  membership,  and 
during  the  life  of  the  member  therein  named:" 
and  the  objection  was  sustained,  and  defendant 
excepted.  The  defendant  also  offered  to  show 
that  the  beneficiary,  Houghton,  had  no  insur- 
able interest  in  the  life  of  ihe  insured;  in  short, 
that  it  was  a  speculative  and  fraudulent  scheme, 
devised  and  practiced  by  Houghton  to  secure 
an  advantage  to  himself  upon  the  life  of  Wright, 
which  must  soon  terminate  from  the  disease  he 
was  then  afflicted  with.  This  was  also  object- 
ed to  by  the  plaintiff,  and  excluded  by  the 
court,  and  defendant  excepted;  the  court  hold- 
ing that  the  defendant  could  not  show  any  such 
thing,  unless,  during  the  life  of  the  assured,  or 
during  the  period  oi  two  years  from  the  date 
of  the  policy,  such  question  had  been  raised. 

These  rulings  present  the  main  question  upon 
this  appeal,  and,  inasmuch  as  I  have  reached 
the  conclusion  that  the  judgment  should  be  af-  . 
firmed,  tliere  is  but  little,  if  any,  occasion  to ' 
add  anything  to  the  reasons  contained  in  the 
opinion  of  the  general  term  affirming  the  judg- 
ment of  the  trial  court  in  this  case.  48  Hun, 
61. 
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not  contend  that  the  language  of  the  stipulation 
or  waiver  is  not  plain  and  comprehensive  of 
everything  which  can  constitute  a  defense,  nor 
that  the  stipulation,  though  indorsed  upon  the 
certificate,  does  not  form  a  part  of  the  contract 
of  insurance.  But  he  argues,  from  certain  sup- 
pnosed  analogies  to  stipulations  releasing  car- 
riers from  liability,  and  which  have  been  held 
not  to  exempt  the  carrier  from  liability  for  neg- 
ligence, that  it  must  have  been  intended  be- 
tween the  defendant  and  the  insured  to  except 
the  defense  of  fraud  from  the  operation  of  the 
stipulation  in  question.  Mynard  v.  Syra^u$e^ 
B,  <fc  N.  T.  R.  Co,  71  N.  Y,  180;  UoUappU  v. 
Rome,  W,  &  0.  R,  Co,  86  N.  Y.  275. 

It  does  Dot  seem  to  me  that  there  is  any  an- 
alogy between  the  two  classes  of  liability,  and 
nothing  is  more  misleading  than  an  assumed 
analogy.  The  liability  of  a  common  carrier  of 
persons  or  property  for  injury  or  loss  was 
adopted  at  a  very  early  period,  m  view  of  the 
peculiar  exigencies  of  the  carrying  trade,  as  a 
rule  of  public  policy.  The  degree  and  extent 
of  the  liability  of  the  carrier  for  negligence  was 
fixed  by  law,  and  not  by  the  terms  of  a  con- 
tract between  the  parties.  There  were  numer- 
ous contingencies  incident  to  the  carrying  busi- 
ness, other  than  the  negligence  of  the  carrier, 
which  might  result  in  loss  or  injury  to  the  per- 
son or  goods  carried,  and  for  which  the  liabil- 
ity of  the  carrier  would  depend  upon  the  facts 
to  be  established  upon  a  trial  It  might  well 
be  held,  in  construing  an  agreement  of  exemp- 
tion in  general  terms,  that  its  office  and  effect 
were  to  relieve  from  those  grounds  of  liability 
which  depended  upon  the  evidence,  and  not 
the  liability  which  was  fixed  by  law.  The  rule 
laid  down  in  the  cases  referred  to  by  the  ap- 
pellant's counsel  is  merely  a  rule  of  the  con- 
struction of  the  terms  and  effect  of  an  agree- 
ment. It  by  no  means  holds  that  liability  for 
negligence  may  not  be  stipulated  away,  for  the 
contrary  has  been  repeatedly  held,  but  that  the 
terms  of  the  stipulation  in  those  cases  did 
not  provide  exemption  from  liability  for  negli- 
gence. 

The  case  under  consideration  is  an  alleged 
fraud  in  making  a  private  contract  between  the 
parlies  to  it.  The  contract  contains  a  great 
number  of  material  representations  in  relation 
to  the  past  and  present  condition  of  the  insured, 
and  of  course  they  are  variable  with  every  ap- 
plicant for  insurance  and  every  person  insured. 
Such  representations,  if  untrue,  constitute  a 
breach  of  warranty  which  will  avoid  the  con- 
tract of  insurance.  If  the  representations  are 
known  by  the  party  making  them  to  be  untrue  . 
when  made,  they,  would  also  constitute  a  fraud, 
and  avoid  the  contract  of  insurance.  The  dif- 
ference between  the  representations  and  the 
proof  of  them  upon  a  trial  to  avoid  the  contract 
would  be  only  the  fact  whether  the  party  knew 
the  representation  was  false  when  he  made  it. 
It  is  to  be  presumed  that  the  defendant  had 
some  purpose  when  it  offered  to  the  insured  a 
contract  containing  the  stipulation,  and  that 
the  stipulation  itself  had  some  meaning.  The 
court  is  asked  to  hold  that  the  parties  to  the 
stipulation  understood  (for  unless  the  insured 
so  understock  the  stipulation  the  defendant  was 
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firacticing  a  fraud  upoD  him)  that,  while  the 
stipulation  embraced  all  representations  that 
were  untrue,  it  did  not  embrace  the  same  rep- 
resentations if  known  by  the  party  making 
tfacra  to  be  untrue.  The  practical  difference  or 
•efTect  of  this  would  be  that  upon  a  triHt  to  en- 
force the  contract  the  proofs  of  the  representa- 
tions, their  materiality  and  untruth,  would 
have  to  be  made  all  the  same;  but  the  stipula- 
tion would  come  in  as  a  defense  to  all  repre- 
sent at  ions,  save  those  the  insured  knew  to  be 
false.  While  I  might,  perhaps,  entertain  the 
idea  that  the  insurer  so  understood  the  stipula- 
tion, I  am  very  confident  that  the  insured  did 
not  so  understand  it.  It  seems  to  me  the  an- 
alogy is  based  upon  an  entire  misconcepMon  of 
tlie  objeot  and  meaning  of  the  stipulation.  It 
IS  not  a  stipulation  absolute  to  waive  all  de- 
fenses, and  to  "condone  fraud."  On  the  con- 
trary, it  recognizes  fraud  and  all  other  de- 
fenses, but  it  provides  ample  time  and  oppor- 
tunity within  which  they  may  be,  but  beyond 
Tvhicb  they  may  not  be,  established.  It  is  in 
the  nature  of,  and  serves  a  similar  purpose,  as 
Statutes  of  Limitations  and  Repose,  the  wisdom 
of  which  is  apparent  to  all  reasonable  minds. 
It  is  ezemplifi^  in  the  Statute  giving  a  certain 
period  after  the  discovery  of  a  fraua  in  which 
to  apply  for  redress  on  account  of  it,  and  in  the 
law  requiring  prompt  application  after  its  dis- 
coverv,  if  one  would  be  relieved  from  a  con- 
tract 'infected  with  fraud.  The  parties  to  a 
contract  may  provide  for  a  shorter  limitation 
thereon  than  that  fixed  bv  law;  and  such  an 
agreement  is  in  accord  with  the  policy  of  stat- 
utes of  that  character.  Wilkingon  T.  First 
Ifat.  F.  ln%,  Co.  72  N.  Y.  499,  602. 

No  doubt  the  defendant  held  it  out  as  an  in- 
ducement to  insurance  by  removing  the  hesita- 
tion in  the  minds  of  many  prudent  men  against 


paying  ill-afforded  premiums  for  a  series  of 
years;  and  in  the  end,  and  after  the  payment 
of  premiums,  the  death  of  the  insured,  an<t  the 
loss  of  his  and  the  testimony  of  others,  the 
claimant,  instead  of  receiving  the  promised  in- 
surance, is  met  bv  an  expensive  lawsuit  to  de- 
termine that  the  insurance  which  the  deceased 
has  been  paying  for  through  many  years  has 
not,  and  never  had,  an  existence  except  in 
name.  While  fraud  is  obnoxious,  and  should 
justly  vitiate  all  contracts,  the  courts  should 
exercise  care  that  fraud  and  imposition  should 
not  be  successful  in  annulling  an  agreement  to 
the  effect  that  if  cause  be  not  found  and  charged 
within  a  reasonable  and  specific  time,  establish- 
ing the  invalidity  of  the  contract  of  insurance, 
it  should  thereafter  be  treated  as  valid.  Hence 
I  fail  to  perceive  any  error  in  the  disposition 
made  of  this  question  in  the  court  below.  The 
right  of  the  plaintiff,  as  the  assignee  of  the 
payee  specified  in  the  policy,  to  recover  the 
whole  amount  provided  by  the  policy,  is  well 
settled,  even  if  the  debt  owing  the  payee  by  the 
person  whose  life  was  insureawas  less  than  the 
sum  insured,  or  had  been  paid  in  the  lifetime 
of  the  insured,  or  if  a  portion  of  the  sum  pro- 
vided by  the  policy  was  designed  by  the  payee 
in  a  contingency  for  the  benefit  of  some  other 
than  the  payee  under  the  policy.  Olmsted  v. 
Keyes,  85  i^.  T.  598,  599,  and  cases  cited. 

If  there  is  a  legitimate  eesitii  que  trust  (of 
which  there  is  serious  question),  the  plaintiff  is 
the  trustee,  and  their  righta  can  be  ad  lusted 
without  involving  or  imperiling  the  defendant 
Section  449,  Code  Civ.  Proc.;  Huidiings  v. 
Miner,  46  N.  Y.  456. 

7  think  the  judgment  should  he  affirmed,  ufith 
costs. 

All  concur  (HaiftHt,  7.,  in  result),  except 
FoUett,  Ch,  «/*.,  and  Vann, «/.,  not  sitting. 
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1.  A  master  is  not  bound  to  warn  his 
servant*  a  boy  twelve  yean  of  age,  of  the  dan- 
ger of  injury  in  case  he  comes  in  contact  with 
rapidly  rtjvolving  cog-wheels  in  plain  sight  upon 
machinery  into  the  immediate  vicinity  of  which 
he  is  about  to  be  sent,  where  he  has  been  em- 
ployed about  the  machinery  for  nearly  two 
montl\^  and  poflsoases  the  Intelligence  common 
to  boys  of  bis  age. 

S.  If*  however*  tbe  boy  possesses  less 
than  avera^re  intelligence*  which  the  mas- 
ter outrbt  to  have  known,  and  is  sent  on  an  errand 
requiring  haste  to  a  dimly  lighted  place  between 
machinery  with  gearing  so  arranged  that  it  is 
likely  to  catch  his  clothing  and  draw  him  into  it 
and  injure  him,  and  there  has  been  nothing  in  bis 

NoTK.— As  to  the  duty  of  the  master  to  inform 
tils  servant  of  risks  to  which  the  latter  is  subjected 
In  the  course  of  his  employment,  see  Braail  Block 
Coal  Co.  v.  Gaffney,  4  L.  B.  A.  860,  nofe. 

What  risks  are  assumed.    Foley  v.  Pettee  Hach. 
Works,  4  L.  a  A.  61, 149  Mass.  SM. 
6  L.  R.  A. 
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previous  employment  to  cause  him  to  conrtder 
the  danger  of  an  accident  happening  in  that  way, 
there  is  evidence  which  will  Justify  a  Jury  in  find- 
ing the  master  negligent  in  failing  to  give  him 
warning,  in  an  action  to  recover  damages  for  in- 
juries received  in  that  way. 

(February  28, 1890.) 

ON  report  from  the  Superior  Court  for  Suf- 
folk County  of  a  case  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
resulted  from  defendant  8  neglij^nce,  in  which 
a  verdict  had  been  found  for  plaintiff.  Judg- 
ment on  the  verdict. 

At  tbe  conclusion  of  tbe  evidence  defendant 
requested  the  court  to  charge  that  upon  nil  the 
evidence  the  jury  would  not  be  justified  ia 
finding  a  verdict  for  plaintiff.  The  court  re- 
fused to  make  this  ruling,  but  submitted  the 
case  to  the  jury  upon  instructions  to  which  no 
exception  was  taken,  and  the  Jury  returned  a 
verdict  for  plaintiff. 

He  then,  by  agreement  of  the  parties,  report- 
ed the  case  for  the  determination  of  the  Su- 
preme Judicial  Court,  judgment  to  be  entered 
for  defendant  if  the  ruling  was  wrong;  other- 
wise Judgment  to  be  entered  on  the  verdict. 


ureennooa,  lor  piaiDim: 

An  employer  who  exposes  to  danger,  even 
with  bis  own  assent,  a  servant  who  is,  in  fact, 
immature  in  years,  wanting  in  experience,  ig- 
norant or  deficient  in  ordinary  capacity,  and 
for  one  or  more  of  these  reasons  incapable  of 
fully  appreciating  the  dangers  of  his  situation, 
must  fiTive  him  such  instructions  and  cautions 
as  will  enable  such  servant,  under  all  the  cir- 
cumstances surrounding  such  exposure,  to 
properly  guard  himself  against  such  dangers, 
while  carrying  out  the  directions  given  him. 

Coombs  V.  New  Bedford  Cordage  Co.  102  Mass. 
572;  aullimn  v.  India  Mfg.  Co.  118  Mass.  896. 

Tbis  obligation  is  an  absolute  one\  and  the 
employer  is  not  relieved  from  it  until  the  serv- 
ant understands,  in  fact,  the  dangrrous  char- 
acter of  his  situation  by  fully  appreciating  the 
nature  of  the  dangers  and  the  consequences  of 
a  failure  to  avoid  them. 

Eiekey  v.  Taafe,  105  N.  Y.  26,  7  Cent.  Rep. 
72;  Finneriy  v.  Prentice,  75  N.  Y.  615. 

The  same  rules  apply  where  the  '*  necessity 
for  immediate  action"  or  manifest  temporary 
mental  confusion,  or  the  form  of  the  order 
given  to  the  servant,  are  such  that  instructions 
or  cautions  may  be  essential. 

Lawless  v.  Connecticut  R,  Co.  186  Mass.  1; 
BusseU  V.  TiUotson,  140  Mass.  201;  Coomhs  t. 
Neu)  Bedford  Cordage  Co,  supra. 

The  obligation  is  plainly  stronger  where  the 
servant  is  immature  In  years,  inexperienced, 
ignorant,  wanting  in  ordinary  capacity,  or  suf- 
fering from  temporary  mental  confusion,  and 
the  danger  is  a  secret  or  peculiar  one,  which 
nothing  sbort  of  knowledge  gained  by  experi- 
ence and  use  of  judgment  can  make  apparent 
to  bim. 

Wheeler  ▼.  Wason  Mfg.  Co,  185  Mass.  294; 
C^ Connor  y,  Adams,  120  Mass.  427;  Olover  y. 
Dwight  Mfg.  Co.  148  Mass.  22;  White  v.  Nonan- 
turn.  Worsted  Co.  144  Mass.  297,  8  New  Enc:. 
Rep.  899;  Ferren  y.  Old  Colony  R.  Co.  143 
Mass.  197. 

The  evidence  was  sufficient  to  justify  the 

Jury  in  finding  that  the  source  of  danger  in- 
uring plaintiff  was  a  secret  and  peculiar  one, 
of  which  plaintiff  neither  knew  nor  was  bound 
nor  expected  to  know  anything,  and  which  he 
failed  to  avoid,  through  no  fault  of  his  own, 
but  through  the  neglect  of  defendant  in  failing 
to  warn  him  against  it. 

Davis  V.  Cent.  Cong.  Society,  129  Mass.  367; 
Learoyd  v.  Godfrey,  138  Mass.  315;  White  v. 
Nonantum,  Worsted  Ci?.  144  Mass.  276,  8  New 
Eng.  Rep.  899;  Srdcer  v.  South  Boston  Iron  Co. 
138  Mass.  426;  O'Brien  v.  McQlinchy,  68  Me. 
552;  Western  Maryland  R.  Co.  v.  Stanley,  61 
Md.  266. 

The  defendant  had  no  right  to  assume  that 
the  plaintiff  had  any  knowledge,  wbich  it 
was  bound  to  impart  to  him,  unless  he  actu- 
ally had  such  knowledge,  or  said  or  did  soine- 
thing  which  led  the  defendant  to  reasonably 
believe  that  he  possessed  such  knowledge. 

Atkin\  V.  Merrick  Thread  Co.  142  Mass.  431. 

To  assume  that  plaintiff,  a  mere  boy  of  twelve 
years  of  age,  who  knew  nothing  about  machin- 
ery, ought  to  have  appreciated  the  existence  of 
this  secret  and  peculiar  source  of  danger,  and 
6  L.  R.  A. 


aoufn  jioaufn  iron   xjo.,   K/KMnnor  v.  ^aam» 
and  Ferren  y.  Old  Colony  R,  Co.  supra. 

Had  the  source  of  danger  not  been  a  secret 
and  i)eculiar  one,  the  evidence  showing  (1> 
plaintiff's  tender  age,  (2)  failure  to  receive  any 
instructions  of  any  sort,  at  any  time,  plaintiff's 
ignoiance  of  the  dangers  of  revolving  machin-  - 
eiy,  and  the  evidence  as  to  want  of  light,  were 
sufficient  to  justify  the  jury  in  finding  the 
plaintiff  in  no  fault,  and  the  defendant  guilty 
of  negligence. 

Plumley  v.  Birge,  124  Mass.  57;  Washinnton^ 
d  G.  R.  Co.  V.  Giadmore,  82  U.  S.  15  Wall  401. 
408  (21  L.  ed.  114);  Swoboda  v.  Ward,  40  Mich. 
420,  424;  Conroy  v  Vvlcan  Iron  Worics,  62  Mo. 
35, 88;  Hill  v.  Gust,  55  Ind.  45;  Coomhs  v.  New 
Bedford  Cordage  Co.  supra. 

The  absence  of  instructions  and  the  denial 
of  knowledge,  coupled  with  proof  of  tender 
age,  always  makes  it  '*a  question  for  the  jury 
to  determine  from  all  the  facts"  whether  the 
failure  to  avoid  even  dangers  in  plain  sight  is 
due  to  the  neglect  of  the  employer  or  not. 

nUl  Y,  Gust,  supra;  Bowling  v.  Allen,  74 
Mo.  13;  Sherman  v.  Chicago,  M.  dSt.  P.  R.  Co, 
34  Minn.  ?59;  Barbo  v.  Bassett,  85  Minn.  485. 

No  court  has  assumed  that  a  boy  of  tender 
age,  of  even  ordinary  intelligence,  in  a  given 
time,  would,  in  the  exercise  of  reasonable  care, 
have  acquired  knowledge  and  appreciation  of 
the  dangers  of  revolving  machinery,  even  in 
plain  sight,  in  the  face  of  direct  and  positive 
evidence  that  he  had  not  done  so. 

Plumley  v.  Birge  and  Coombs  v.  Neu>  Bedford 
Cordage  Co.  supra;  Huizega  v.  Cutler  db  S.  Lum- 
ber Co.  51  Mich.  272;  Bowling  v.  Allen,  9ttpra; 
Ecans  v.  Fitchhurg  R,  Co.  Ill  Mass.  142;  Co- 
lumbus d  i.  C.  R.  Go.  V.  Arny>ld,  31  Ind.  174; 
Siooboda  y.  Ward,  40  Mich.  420,  423;  Gould  v, 
McKenha,  86  Pa.  297;  Maguirev.  Spence,  91  N. 
Y.  303;  Ball  v.  Union  P.  R.  Co.  (Colo.)  16  Fed. 
Rep.  744;  East  Tennessee,  V.  d  G.  R,  Co.  v.  Bay- 
lifts,  74  Ala.  150;  Conroy  v.  Vulcan  Iron  Works^ 
62  Mo.  35,  38;  Chicago  d  A.  R.  Co.  y,  Becker, 
76  HI.  25,  33. 

Youth,  excitement,  haste  and  strict  obedi- 
ence, when  present  all  at  one  time,  are  recog- 
nized as  conditions  in  which  proper  memory 
and  reasonable  judgment  are  not  expected,  and 
excuse  what  in  their  absence  would  be  gross 
neglect. 

O'Connor  v.  Adams,  supra;  Haley  v.  Case, 
143  Mass.  316;  LouisHlle,  N.  A.  &  C.  R,  Co,  y, 
Frawley,  7  West.  Rep.  44,  110  Ind.  18;  Patton 
V.  Western  N.  C.  R.  Co.  96  N.  C.  455;  Mann  v. 
Oriental  P.  Works,  11  R.  I.  152;  Cassidy  v. 
Angell,  12  R.  I.  447;  Kain  v.  Smith,  S9  N.  Y. 
375;  Linnchan  v.  Sampson,  126  Mass.  506,  511; 
Lee  V.  WooUey,  109  Pa.  124;  Chaplin  v.  Ifowa, 
8  Car.  &  P.  554. 

Messrs.  R.  M.  Morse,  Jr.,  Henry  0» 
Nichols  andChaj*lesK.Cobb,fordefendant: 

It  is  not  suggested  that  the  plaintiff  was  *'of 
manifest  imbecility,"  and  "the  foreman  was 
entitled  to  assume  that  the  plaintiff  would  pro- 
tect himself  by  whatever  precautions  were  neo» 
essary." 

Rvssell  V.  Tiflotwn,  140  Mass.  201. 

Assuming  the  plaintiff  to  have  had  the  intel- 
ligence ana  understanding  which  are  usual 
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with  bojs  of  hlB  age,  there  wan  do  want  of  due 
care  on  the  part  oithe  defendant. 

Ciriaek  v.  MercJianU  Woolen  Co.  146  Mass. 
182,  5  New  Eng.  Rep.  728;  Crotcley  v.  Pacific 
Mills,  148  Mass.  228;  Probert  v.  P/iippB,  149 
Muss.  258;  (yKetfe  v.  Thorn  (Pa.)  24  W.  N.  0. 
879. 

If.  OD  account  of  his  lack  of  intelligence,  there 
-was  any  neglig'ence  in  not  giving  instructioDS, 
it  was  the  negligence  of  the  foreman,  a  fellow 
servant  of  the  plain  liff,  not  that  of  the  defend- 
ant. 

Ford  V.  Fitehlurn  R  Oo,  110  Mass.  261;  Hud- 
dUston  V.  Loioell  Machine  Slwp,  106  Mass.  282. 
285;  Coombs  v.  New  Bedford  Cordage  Co,  102 
Mass.  572;Dvffyy.  Upton,  118  Mass.  544;  C Con- 
nor V.  Roberts,  120  Mass.  227;  Zeigler  v.  Dap, 
123  Mass.  152;  Felc/i  v.  Allen,  98  Mass.  572; 
F^lynn  v.  Salem,  184  Mass.  851;  Johnson  ▼.  Bos- 
Urn,  118  Mass.  114. 

Knowlton,  J,,  delivered  the  opinion  of  the 
eourt: 

Tbis  case  has  once  before  been  considered  by 
this  court  (see  146  Mass.  182,  5  New  Eng.  Rep. 
728),  and  on  the  testimony  then  presented  it 
was  not  easy  to  determine,  as  it  is  not  now 
upon  slightly  different  testimony,  whether  there 
was  any  evidence  of  negli^nce  on  the  part  of 
the  defendant.  The  only  negligence  alleged 
is  the  failure  to  warn  tbe  plaintiff  of  the  dan- 
gers to  which  he  was  subjected  in  doing  his 
work. 

An  employer  is  under  no  obligation  to  warn 
an  employ^  of  dangers  which  are  obvious,  nor 
to  instruct  him  in  matters  which  he  may  fairly 
be  supposed  thoroughly  to  understand.  Nor 
is  it  the  duty  of  the  master  to  admonish  his 
servant  to  be  careful,  when  the  servant  well 
knows  his  danger,  and  the  importance  of  using 
care  to  avoid  it. 

It  is  the  duty  of  the  servant  to  exercise  care 
proportionate  to  the  danger  of  his  situation  as 
be  understands  it,  and  if  he  fails  to  do  so  the 
fault  is  his  and  not  his  master's.  But  where 
the  work  of  a  servant  exposes  him  to  danger  of 
which  he  is  ignorant,  and  which,  from  youth 
or  inexperience,  he  is  manifestly  incapable  of 
com  prol  I  ending  without  assistance,  it  is  the 
duty  of  his  master,  if  he  knows  or  ought  to 
know  of  it,  to  give  him  such  warning  and  in- 
struction as  is  necessnry  for  his  safety.  In  de- 
termining the  master's  duty  in  such  a  case,  the 
inquiry  is.  What  instruction  does  the  servant 
appear  to  need;  is  there  reason  to  believe  him 
ignorant  of  anything  which  for  his  protection 
be  outrht  to  know,  or  incapable  of  appreciating 
tbe  risks  from  what  he  sees  around  him?  In 
the  absence  of  anything  to  show  the  contrary, 
the  master  has  a  right  to  assume  that  he  knows 
those  facts  of  common  experience,  with  which 
ordinary  persons  of  his  age  and  appearance  are 
familiar. 

In  hiring  a  boy  twelve  years  of  age,  and  ap- 
parently of  average  intellieence.  an  employer 
is  not  called  upon  to  tjgll  him  tiiat  if  he  holds 
his  hand  in  fire  it  will  be  burned,  or  strikes  it 
with  a  sharp  instrument  it  will  be  cut,  or  thrusts 
It  between  the  teeth  of  a  revolving  cog-wheel 
in  the  gearing  of  a  mill,  it  will  be  crushed. 
From  infancy,  and  through  childhood,  us  well 
as  in  later  life,  we  are  all  making  observations 
and  ezDerimcnts  with  material  substances,  and 
6  L.  R  A. 


every  person  of  ordinary  faculties  acquires 
knowledge,  at  an  early  age,  of  those  familiar 
facts  whicn  force  themselves  on  our  attention 
through  our  sensea 

There  is  nothing  in  this  case  to  warrant  a 
Jury  in  finding  the  defendant  negligent  in  omit- 
ting to  tell  tbe  plaintiff  that  there  were  cog 
wheels  on  the  gig,  or  that  the  machinery  would 
injure  him  if  he  allowed  his  hand  or  arm  to 
get  into  the  gearing,  or  in  failing  to  repeat  a 
warning  which  bad  once  been  given,  or  to  in- 
form him  of  risks  which  he  understood  himself. 
Russell  V.  Tillotson,  140  Mass.  201;  Crowlef/^ 
y.  PaciJUi  Mills,  148  Mass.  228:  Williams  v. 
ChurehiU,  187  Mass.  248;  Buckley  v.  Qutta 
Percha  dk  R.  Mfg.  Co.  118  N.  Y.  540. 

But  the  ca»e  presents  itself  in  an  aspect  some- 
what different  from  that  which  it  wore  at  the 
former  hearing.  Besides  some  difference  in  tbe 
details  of  the  testimony,  at  the  last  trial,  evi- 
dence was  introduced  from  numerous  witnesses^ 
which,  though  contradicted,  would  warrant  a 
jury  in  finding  that  the  plaintiff  was  a  boy  of 
less  than  the  average  intelligence  of  boys  of  his 
age,  and  that  the  aefendant  knew  it,  or  from 
his  appearance  ought  to  have  known  it,  before 
the  accident.  There  was  additional  evidence 
that  the  place  where  he  was  injured  was  dimly 
lighted.  The  undisputed  testimony  at  the  for- 
mer trial  tended  to  show  that  he  possessed  at 
least  the  intelligence  usual  in  boys  of  his  age, 
and  that  fact  was  referred  to  in  ihe  opinion  as 
one  of  the  grounds  of  the  decision. 

It  now  appears  that,  while  be  had  worked 
for  a  consicferable  time  in  the  room  where  the 

§  earing  was  plainly  visible,  so  that  he  was  un- 
oubtedly  familiar  with  it  in  a  general  way,  he 
had  never  worked  so  near  it  as  to  have  occasion 
specially  to  consider  the  risk  of  getting  bis 
clothing  caught  in  it,  or  the  danger  of  being 
drawn  mto  it  and  seriously  injured,  if  some 
loose  part  of  one  of  his  garments  should  come 
in  contact  with  it  There  was  evidence  that  a 
sleeve  of  his  jacket  was  caught,  and  that  his 
arm  was  thus  drawn  between  tbe  wheels.  II 
seems  to  have  been  his  dutv  to  obey  the  over- 
seer, who,  as  he  testifies,  told  him  to  pick  up  tbe 
punch.  The  work  took  him  to  a  place  where 
he  had  never  had  occasion  to  work  before;  the 
order  was  imperative,  calling  for  haste.  lie  had 
had  no  instruction,  and  it  is  not  clear  that  he 
had  had  any  observation  or  experience,  which 
showed  the  danger,  that  in  getting  down  and 
looking  under  the  machine  and  getting  up  again 
some  part  of  his  clothing  might  come  in  con- 
tact with  the  gearing  and  be  caught,  and  draw 
his  hand  or  arm  between  the  wheels. 

On  the  whole,  we  are  of  opinion  that  there 
was  some  evidence  to  submit  to  the  jury  on  the 
question,  whether  the  plaintiff  was  not  obvi- 
ously in  need  of  information  as  to  this  risk. 
On  similar  grounds,  the  plaintiff  was  allowed 
to  go  to  the  jury  and  receive  a  verdict  in  Coombs 
V.  New  Bedford  Cordage  Co.  102  Mass.  572.  See 
also  Wheeler  v.  Wason  Mfg.  Co.  185  Mass.  2d4; 
Glover  v.  Dwight  Mfg.  Co.  148  Mass.  22;  Bwo- 
boda  V.  Ward,  40  Mich.  420;  Bowling  v.  Allen^ 
74  Mo.  18;  Uuizega  v.  CutUr  dt  8.  Lumber  Co. 
51  Mich.  272. 

There  was  evidence  for  the  jury  upon  the 
question  whether  the  plaintiff  was  in  the  exer- 
cise of  due  care. 

Judgment  on  the  verdict. 


McINTIRE. 
C...Ind. I 

1.  The  atteaipt  to  seduce  mad  debaocfa 
the  wife  of  another  man  apon  the  latter^s 
own  premises  will  not  sustain  ao  action  of  tres- 
paaB  for  breaking  msA  enterioy  plaintilTB  olose. 
In  whicli  such  attempt  is  alleged  merely  bj  way 
of  amrravation,  if  tfae  defendant  had  license  to 
fo  upon  the  premises. 

%.  A  person  who  enters  another's  prem- 
ises imder  an  express  license,  if  it  was 
not  fraudulently  obtained,  does  not  become  a 
trespasser  ab  \nViio  by  wrongful  acts  while  upon 
the  premises,  although  he  would  become  such  if 
he  had  entered  by  authority  conferred  by  law. 

S.  An  averment  characterising  as 
frandnlent  a  representation  by  a  defendant  in 
trespass  that  he  wanted  to  enter  the  premises  and 
obtain  a.shOTeU  is  insufflcient  to  raise  the  ques- 
tion of  fraud  therein  without  ayerring  facts 
necessary  to  establish  fraud. 

CDeoember  11,18801) 

APPEAL  \ff  plaintiff  from  a  Judgment  of 
the  Circait  Court  for  ClintoD  Countj  in  ' 
favor  of  defendant  in  an  action  of  trespass ' 
<ptaTt  clausum  /regit  io  'which  the  attempt  to 
debauch  plain lifTs  wife  was  alleged  by  way  of 
aggravation.     Affirmed. 
Tbe  facts  snfSciently  appear  fai  the  opinion.  I 
Messrs,  Charles  M.  Zion  and  James  H. 
Sines  for  appellant. 

Messrs.  Palmer  *  Palmer  for  appellee. 

Hitehell,  0%.  J.,  delivered  the  opinion  of 
tbe  court: 

Bennett  sued  Mclntire  in  trespass,  alleging 
that  tbe  latter,  with  force  and  arms,  entered 
vpon  the  plaintiff's  premises,  and  into  his 
dwelling-house  thereon  situate,  to  his  damage. 
By  way  of  aggltivation,  tbe  plaintiff  charged 
that  the  defendant,  having  so  wrongfully  en- 
tered upon  his  premises,  attempted  to  seduce 
and  debauch  the  plaiotiff's  wife,  by  wickedly 
soliciting  and  attempting  to  persuade  her  to 
submit  to  illicit  carnal  mtercourse,  whereby 
the  plaintiff  waf:  greatly  grieved  and  damaged. 

Tbe  defendant,  after  pleading  the  general  is- 
sue, answered  in  justification  to  the  effect  that 
be  entered  upon  the  plaintiff's  premises  by  bis 
leave  and  license,  for  the  purpose  of  obtaining 
possession  of  a  shovel  which  the  plaintiff  bad 
theretofore  borrowed  from  him,  and  that  be  did 
no  injury  or  damage  to  any  property,  real  or 
personal,  belonging  to  the  plaintiff,  and  that 
this  was  the  id  en  ti  ml  trespass  meolioned.  etc. 

Tbe  plaintiff  replied,  in  substance  admitting 
the  license,  but  averred  that  tbe  defendant 
« bused  the  privilege  conferred  by  misconduct- 
ing himself  as  above  alleged,  and  charged  that 
be  obtained  the  plaintiff's  consent  to  enter  upon 
his  premises  by  fraudulently  representing  that 
he  wanted  to  use  his  sbovef,  which  the  plain- 
tiff bad  theretofore  borrowed,  but  that  in  truth 
be  did  not  want  to  use  that  implement  at  all, 
but  intended  from  tbe  beginning  to  seduce  and 


u^u  kuv  |fiajuiau  a  vruc,  suu  uuu  %mmc  pre- 
tense that  be  wanted  to  use  his  shovel  was 
fraudulently  resorted  to,  merely  as  a  pretext  to 
obtain  plaintiff's  consent  to  enter  upon  his 
premises.  The  court  toatained  a  demurrer  to 
tbe  reply. 

It  is  very  ciear  that  the  gnvamen  of  tbe  ac- 
tion is  trespass  for  forcibly  breaking  and  enter- 
ing  the  plaintiff's  dose.  The  averments  relat- 
ing to  the  defendant's  Improper  conduct  be- 
long to  the  description  of  the  trespass,  and  are 
only  laid  by  way  of  aggravation  of  damages, 
and  not  as  the  ground  of  the  action.  It  was  de- 
cided in  England,  more  than  100  years  a^,  that 
an  action  of  trespass  would  lie  when  tbe  defend- 
ant entered  the  plaintiff's  bouse  w^ithout  leave 
and  debauched  hia  daughter  {Bennett  ▼.  Ail- 
eott,  2  T.  R  166);  and  in  an  early  case  in  Con- 
necticut It  was  held  that  an  action  of  trespass 
for  breaking  and  entering  tbe  plaintiff's  bouae 
with  intent  to  ravish  the  plaintiff's  wife  would 
lie,  and  that  evidence  that  the  latter  was  a 
lewd  and  abandoned  character  was  not  admis- 
sible in  mitisation  of  damages.  Datenpott  v. 
£uMr/;,  5Day,  145. 

In  the  case  last  cited,  it  was  mid,  in  effect, 
that  the  breaking  and  entering  tbe  bouse  were 
the  ground  of  the  action,  and  that  the  other 
acts  done  in  pursuance  of  the  unlawful  intent, 
not  having  been  laid  per  quod  eonst>rtium 
amisit,  were  merely  descriptive  to  show  the 
nature  and  enormity  of  the  trespass.  Tbe  ac- 
tion being  trespass  for  breaking  tbe  plaintiff's 
close,  "if  the  trespass  fall  to  the  ground,  that 
which  is  a  consequence  must  necessarily  fall 
with  it." 

Thus  it  Is  said  In  Rasor  v.  QuaUs,  4  Blackf. 
286:  "In  trespass  for  breaking  and  entering 
the  plaintiff's  bouse,  debauching  his  daughter, 
and  getting  her  with  child,  per  quod  serritittm 
ami»it,  if  tbe  defendant  can  justify  the  enter- 
ing of  tbe  house,  he  defeats  the  action."  Tay- 
UfT  V.  Cole,  3  T.  R  292. 

Tbe  answer  shows  leave  and  license  from 
the  plaintiff  to  go  upon  his  premises,  and  was 
therefore  sufficient  As  we  have  seen,  the  grav- 
amen of  tbe  action  being  the  breaking  and 
entering  the  plaintiff's  dose,  the  defendant's 
lascivious  conduct  having  been  alleged  merely 
by  way  of  aggravation,  the  answer  fully  justi- 
fied the  entry,  by  showing  leave  from  the 
plaintiff.  It  was  therefore  mcumbent  on  the 
plaintiff  to  now  assign,  by  way  of  replication, 
such  special  matter  as  to  make  it  appear,  if  he 
could,  that  tbe  defendant  was  a  trespasser  ab 
in  itio,  not  w  it  hstar  ding  the  license.  Taylor  T. 
CoU,  supra.    This  he  attempted  to  do. 

One  of  the  questions  decided  in  Six  Carpen- 
ter^ Caj»e,  8  Coke.  146a,  1  Smith,  Lead.  Ohs. 
♦216, 7th  Am.  ed.  274,  was  that  "when  an  entry, 
autboritv  or  license  is  given  to  anyone  by  the 
law,  and  be  doth  abuse  it,  he  shall  be  a  tres- 
passer ah  initio;  but  where  an  entry,  author- 
ity or  license  is  given  by  the  party,  and  he 
abuses  it,  there  he  must  be  punished  for  his 
abuse,  but  shall  not  be  a  tres^visser  ab  initio." 

Tbe  defendant  here  entered  in  pursuance  of 
express  authority  conferred  by  tbe  plaioiiff, 
and  not  under  authority  conferred  by  law. 
and,  according  to  all  the  cases,  when  tbe  pUin- 


•coDvert  that  which  was  origiDallj  dooe  nnder 
the  sanction  of  his  own  license  into  a  trespass, 
but  must  seek  bis  remedy  for  the  acts  done  in 
«zcess  of  the  authority  by  some  other  appro- 
priate action.  Dingley  y.  Buffum^  57  Me.  879; 
Bradley  v.  Davis,  14  Me.  44;  Jettell  v.  Mahood, 
44  N.  H.  474;  Smith  v.  Pierce,  110  Mass.  86; 
Waterman,  Trespass,  §§  790,  791. 

The  reason  for  the  rule  is  that,  where  the 
law  has  given  an  authority,  it  seems  reasonable, 
in  order  to  secure  such  persons  as  are  the 
bjects   thereof,  that   it  should   make  void 
verything  done  by  the  abuse  of  that  authority, 
;7hen  it  is  abused,  and  leave  the  abuser  in  the 
fame  situation  as  if  he  bad  done  everything 
without  any  authority.     In  the  other  case, 
where  a  man  who  is  under  no  necessity  of  giv- 
ing an  authority  does  so,  and  the  person  receiv- 
ing the  authority  abuses  it,  there  is  no  reason 
why  the  law  should  interpose  to  make  void 
everything  done  by  such  abuse,  because  it  was 
the  man's  own  foljy  to  trust  another  with  an 
authority  who  has  shown  himself  not  fit  to  be 
trusted   therewith.     Bacon,    Abr.    451,  title 
Trespass, 

11  either  paragraph  of  the  reply  had  stated 
facts  sufficient  to  justify  the  conclusion  that 
the  license  had  been  obtained  by  fraud,  or 
uuder  a  false  pretense,  we  should  have  a  dif- 
ferent question.  But,  while  the  pleader  draws 
the  conclusion  that  the  defendant's  representa- 
tion that  he  desired  to  obtain  his  shovel,  which 


been  declarea  that  one 
lief  upon  fraud  must  di 
the  facts  necessary  to  c 
that  simply  to  charac 
fraudulent  is  not  sufB< 
false  representation,  in  • 
a  cause  of  action  or  d 
some  existing  or  past  fa 
promise  as  to  future  ( 
Riehter  v.  Irtoin,  28  In 
Ind.  348;  Caylor  v.  Roe, 

It  does  not  appear  tt 
representation  concemii 
fact  which  was  untrue, 
replies  was  properly  sus 

The  court  sustained  a 
tiff's  evidence.  Withou 
the  evidence,  it  is  sutflc 
appeared  therein  that 
rowed  the  defendant's  a) 
ter,  being  a  neighbor,  ( 
tered  upon  the  plaintif 
consent  and  authority,  t 
the  borrowed  utensil, 
sion  would  have  been  i: 
tions  which  the  parties  o 
other,  without  any  affirm 
was  therefore  no  evident 
ference  could  have  beei 
fen  dan  t  was  a  trespasser 
plaintiff's  land. 

Judgment  affirmed,  mi 


pl:txsylvania  supreme  court. 


John  McCLAIN   et  al„   Appts., 

V. 

CITY  OF  NEW  CASTLE. 


(- 


.Pa.. 


.) 


A  mill-dam*  which,  if  a  nnisance  at  all* 
lubs  become  so  by  the  ^adual  growth 
or  a.  city  around  it,  will  DOt  be  abated  in  equity 
aa  a  nuisance,  where  the  fact  that  it  is  a  nuisance 
has  not  been  established  at  law. 

(January  6,  1890.) 

APPEAL  by  defendants  from  a  decree  of 
the  Court  of  Common  Pleas  of  Lawreuce 
County  in  favor  of  plaintiff  in  an  a^.tion  to 
enjoin  the  maintenance  of  a  certain  mill-dam, 
and  to  have  the  same  declared  a  public  nui- 
sance and  abated.    Bevereed, 

The  case  was  referred  to  a  master,  who  re- 
ported in  favor  of  plaintiff.  Exceptions  hav- 
ing been  filed  to  his  report,  the  case  came  on 
for  hearing  in  the  court  below  and  the  judge 
also  found  for  plaintiff,  stating  the  point  at 
issue  as  follows: 

"  The  defendants  are  owners  of  a  grist  mill. 
They  get  power  for  its  operation  from  a  dam 
built  across  the  Neshannock  Creek,  within  the 
limits  of  the  City  of  New  Castle.  They  and 
their  predecessors  have  been  in  the  enjoyment 
of  this  privilege  since  about  1817,  and  there  is 
no  evidence  to  justify  a  doubt  as  to  their  title. 


«  L.  R.  A. 


But  the  plaintiff  complai 
become  a  public  nuisance 
and  constantly  repeated 
damage. 

'*  The  facts  alleged  in 
plaint  are  of  three  clas 
gravel,  dirt,  muck,  filth 
cumulated  in  the  bed  o 
the  water  in  low  stages  1 
impure,  unwholesome,  d 
ous  to  the  public  healt 
ca'ises  a  frequent  floo<iii 
highways,  as  well  as  of  a 
in  the  vicinity  of  the  strea 
other  drift  in  the  streets  a 
ing  them  impassable,  oc( 
venience  to  the  citizens  ai: 
and  injury  to  the  health  o 
to  the  property,  business  c 
of  the  inhabitants  of  t 
great  injury  to  the  publi< 
lots,  buildings,  cellars, 
portion  of  the  City;  anc 
of  the  stream  is  impeded 
tory  at  times  flooded,  an 
drainage  of  a  large  ])ort 
fered  with  and  prevented 

"The  defendants  in  tV 
general  averments  of  nuij 
tained  in  plaintiff's  bill;  b 
the  particular  facts  averr 
avoidance  thereof,  their 


have  been  erected  and  made  since  the  erection 
of  said  dam  and  the  building  of  their  mill,  and 
with  full  knowledge  of  the  facts;  that  said 
water-power  was  private  property,  and  neces- 
sary to  the  working  of  the  said  mill;  that  the 
destruction  of  the  dam  would  cause  great  loss 
and  damage  to  them,  and  would  entirely  de- 
prive them^  of  their  water-power^  which  itself 
is  of  great  value;  that  if  the  dam  is  being  filled 
with  unhealthy  material,  this  is  being  done  by 
persons  who  have  voluntarily  settled  upon  the 
fine  of  said  creek,  and  for  which  defendants 
are  not  answerable;  and,  finally,  they  cannot 
be  deprived  of  the  dam  and  water  power  with- 
out just  compensation  first  made  or  secured  by 
the  plaintiflf." 

Defendants  thereupon  appealed  to  this  court. 

Mr.  R.  B.  McComb  for  Raney  and  Mc- 
Clain,  appellants. 

Mr,  W.  D.  Wallace  for  Etna  Iron  Works, 
appellant. 

Messrs.  Wintemiti*  McConahy  A 
Brown,  for  heirs  of  William  H.  Brown,  de- 
ceased, appellants: 

If  the  witnesses  contradict  each  other  in  re- 
lation to  the  facts  constituting  a  public  wrong, 
equity  will  refuse  to  interfere,  and  to  secure 
redress  the  parties  must  have  recourse  to  their 
remedy  at  law. 

HTiodes  V.  Dunbar,  67  Pa.  274;  Crotoder  v. 
TinkLer,  19  Ves.  Jr.  617;  Story,  Eq.  Jur.  §  924; 
Hagner  v.  Eeyberger,  7  Watta  &  S.  107;  Rich- 
ardtt  App,  57  Pa.  105;  McCafrey's  App.  105 
Pa.  253;  Orey  v.  Ohio  dt  P.  R.  Go.  1  Grant, 
Cas.  412. 

The  City  can  have  the  wrongs  alleged  tried 
by  a  jury,  but  can  have  them  redressed  in  no 
other  way. 

Atty-aen..  v.  Cleaver,  18  Ves.  Jr.  211;  KnoU 
V.  Liffht,  76  Pa.  268;  Wiefs  App.  74  Pa.  241; 
Moyamensing  v.  Long,  1  Pars.  Eq.  Cas.  146; 
Com,  V.  Rvsh,  14  Pa.  186. 

The  mere  diminution  of  value  of  propertv 
by  the  nuisance,  without  irreparable  mischief, 
will  not  furnish  grounds  for  equitable  relief. 

Brightly,  Eq.  p.  249,  §  293. 

Messrs.  W.  T.  Burns,  D.  B.  Kuril  and 
L.  T.  Kuril,  for  appellee: 

A  public  nuisance  is  a  violation  of  public 
right;  it  is  sufficient  if  it  produces  that  which 
is  offensive  to  the  senses,  and  which  renders 
the  enjoyment  of  life  or  property  uncomfort- 
able. 

Wood,  Nuis.  §§  17,495;  SmithY.  Gummings, 
2  Pars.  Eq.  Cas.  92;  Dennis  v.  Eckhardt,  8 
Grant,  Cas.  390. 

Penning:  back  the  water  of  a  stream  so  as  to 
render  it  sta^rnant  or  prejudicial  to  the  health 
of  the  neighborhood  is  a  nuisance. 

Wood,  Nuis.  §§  75,  76,  120,  698. 

If  the  injuries  complained  of  constitute  a 
nuisance,  the  jurisdiction  in  equity  clearly  at- 
taches. 

Stockdnle  v.  Ullery,  87  Pa,  486;  Wood,  Nuis. 
§772;  Brightly,  Eq.  §§  288,290,  292,  293;  3 
Pom.  Eq.  Jur.  §  1394;  Bispham,  Eq.  Jur.  §  439; 
Riddle  v.  Ash,  2  A-shm.  211;  Com.  v.  Rush,  14 
Pa,  186;  Moyamensijig  v.  Long,  1  Pars.  Eq. 
Cas.  148. 


Pa.496;  BunnelVsApp.  69  Pa.  59;  Hack^h  App. 
101  Pa.  245;  Rankin's  App.  (Pa.) 2  L.  R.  A.  429. 

The  facts  that  the  dam  is  useful,  that  it  » 
valuable,  that  it  was  erected  by  authority  of 
law,  and  that  it  has  been  of  long  continuance,, 
do  not  prevent  its  becoming  or  being  a  nui- 
sance. 

Wier's  App.  74  Pa.  280. 

Prescription,  whatever  the  length  of  time, 
has  no  application. 

NortJiwestem  Fertilizing  Oo.  v.  Hyde  Parkr 
97  U.  S.  659  (24  L.  ed.  1086). 

The  decree  in  this  case  is  not  an  infringe- 
ment of  the  defendant's  constitutional  rights,, 
as  claimed  under  sees.  6  and  9,  art.  1. 

Byers  v.  Com.  42  Pa.  89;  3  Story,  Com. 
Const,  pp.  264,  661;  Den  v.  Boboken  Land 
d  Imp.  Oo.  59  U.  8.  18  How.  272  (15  L.  ed. 
872). 

Paxson,  Ck.  J.,  delivered  the  opinion  of 
the  court: 

The  mill-dam  in  this  case  is  not  a  nuisance 
per  se.  The  master  so  finds,  and  the  evidence 
fully  warrants  it.  If  a  nuisance  at  all  it  has 
become  so  by  the  gradual  growth  of  the  City  of 
New  Castle  around  it,  and  the  emptying  of 
cesspools  into  it.  The  dam  in  some  shape  nas 
been  in  existence  fo**  over  half  a  century,  and 
the  water-power  therefrom  has  been  used  for 
milling  and  manufacturing  purposes.  At  pres- 
ent it  is  only  used  for  a  flour  mill,  which  in. 
times  of  low  water  is  operated  by  steam.  It  is 
not  denied  that  the  water-power  is  valuable, 
and  that  its  destruction  would  entail  a  serious 
loss  on  the  owner.  The  City  of  New  Castle 
filed  this  bill,  praying  the  court  below  to  decree 
the  dam  a  nuisance  and  order  its  removal. 
The  bill  avers  that  it  is  "a  public  and  common 
nuisance;  is  greatly  injurious  to  the  public 
streets,  highways,  safety,  health  and  general 
welfare  of  said  City,  and  seriously  affects  and 
damages  the  inhabitants  thereof  in  their  prop- 
erty, business  and  occupations,  and  interferes 
with  and  prevents  the  proper  drainage  of  a 
large  part  of  the  territory." 

The  learned  master  has  found  the  dam  to  be 
a  public  nuisance,  which  finding  was  approved 
by  the  learned  court  below,  and  a  decree  en- 
tered for  its  removal.  From  this  decree  the 
defendants  have  appealed. 

While  it  may  be  conceded  that  a  business 
which  is  useful  and  necessary  may  become  a 
nuisance  by  reason  of  the  growth  of  a  village  or 
town  around  it,  yet  there  is  a  manifest  distinc- 
tion between  such  a  case  and  that  of  a  J?*** 
who  seeks  to  establish  an  offensive  business  in  a 
thickly  populated  neighborhood.        ,     tr-r'* 

It  was  said  by  Justice  Sharswood  in  W;*^* 
App.  74  Pa.  280:  "There  is  a  very  marked  di^ 
tinction  to  be  observed  in  reason  and  ^^J 
between  the  case  of  business  long  est  ablisDea|p 
a  particular  locality,  which  has  become  a  nui- 
sance from  the  growth  of  population  *°^  [" 
erection  of  dwellings  in  proximity  to  it,  *?9 ''." 
of  a  new  erection  tureatened  in  8"C*^*^*^°w 
Carrying  on  an  offensive  trade  ^orany  numw 
of  years  in  a  place  remote  from  b^""'°^^«. 
public  roads  does  not  entitle  the  owner  to  cu 


upon  which  it  is  a  nuisance.  As  the  City  ex- 
tends, such  nuisances  should  be  removed  to  the 
▼acant  erounds  beyond  the  immediate. neigh- 
borhooa  of  the  residences  of  the  citizens.  .  .  . 
It  certainly  ought  to  be  a  much  clearer  case, 
boiRrever,  to  Justify  a  court  of  equity  in  stretch- 
in|^  forth  the  strong  arm  of  injunction  to  com- 
pel a  man  to  remove  an  establishment  in  which 
ne  has  invested  his  capital,  and  been  carrying 
on  business  for  a  long  i>eriod  of  time,  from 
tbat  of  one  who  comes  into  a  neighborhood 

Eroposing  to  establish  such  a  business  for  the 
rst  time,  and  who  is  met  at  the  threshold  of 
bis  euterprise  by  a  remonstrance  and  notice 
that  if  he  persists  in  his  purpose  application 
-will  be  made  to  a  court  of  equity  to  prevent 
him." 

We  may  supplement  these  well-considered 
^remarks  by  saying  that  they  apply  with  espec- 
'ial  force  to  a  case  where  the  property  alleged 
to  be  a  nuisance  cannot  be  removed,  and  a  de- 
cree to  abate  it  means  its  destruction.  In  such 
cases  a  court  of  equity  should  move  slowly, 
and  decline  to  act  upon  conflicting  evidence. 

We  do  not  question  the  power  of  a  court  of 
equity  to  restrain  and  abate  public  nuisances. 
This  is  settled  by  a  line  of  decisions.  But  the 
authorities  uniformly  limit  the  jurisdiction  to 
cases  where  the  right  \ms  first  been  established 
at  law,  or  is  conceded.  It  was  never  intended, 
and  I  do  not  know  of  a  case  in  the  books, 
where  a  chancellor  has  usurped  the  functions 
of  a  jwrj,  and  attempted  to  decide  disputed 
questions  of  fact,  and  pass  upon  conflicting 
evidence  in  such  cases.  The  learned  master  be- 
low held  that  "  the  right  at  law  need  not  be 
first  established,"  and  cites  in  support  of  his 
ruling  Com.  v.  Rush,  14  Pa.  186,  and  BunnelVs 
App,  69  Pa.  59.  It  requires  but  a  glance  at 
those  cases  to  see  tbat  they  are  not  authority 
for  such  position.  In  Com.  v.  Rukli  the  aid  of 
equity  was  invoked  to  restrain  the  erection  of 
a  dwelling-house  upon  a  public  square  of  the 
city,  and  the  facts  were  admitted  by  the  plead- 
ings. There  was  no  disputed  question  of  fact. 
Such  an  erection  was  a  nuisance  per  9e,  The 
learned  judge  who  heard  the  case  below  in  Com. 
V.  Rush  delivered  an  elaborate  opinion  in 
which  he  discusses  this  subject,  and  cites  nu- 
merous authorities,  after  which  he  said:  "The 
principle,  then,  appears  to  be  that  where  the  bill 
IS  filed  by  the  Attorney- General,  and  the  right  is 
clear,  and  the  threatened  injury  irreparable,  an 
injunction  will  be  awarded,  although  the  rifcht 
has  not  been  established  at  law.  And  that  this 
is  in  accordance  with  the  fifth  clause  of  the 
Act  of  Assembly,  above  referred  to,  giving  f 
equity  jurisdiction  to  this  court,  is  clearly  stated 
in  the  case  of  Hamner  v.  Heyberger,  7  Watts  & 
S.  107,  by  Mr.  Justice  Sergeant,  who  says: 
'The  object  of  this  clause  was  to  provide  ade- 
quate redress  in  cases  where,  although  an  ac- 
tion at  law  was  maintainable,  yet  the  injury 
mi/rht  be  irreparable,  and  it  was  necessary  to 
justice  to  step  in  and  prevent  its  bein?  com- 
mitted by  a  summary  process.  Thus  if  there 
were  sufiicient  ground  to  believe,  in  conse- 
quence of  threats  or  otherwise,  that  an  indi- 
vidaal  was  about  committing  waste  in  timber, 
etc.,  or  that  a  corporation  was  grossly  abusing 
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done,  for  which  damage 
compensate,  and  the  le^ 
tardy  and  inefficient,  whi 
of  misfeasance,  uuisanci 
struction  of  property,  anc 
to  law  and  injurious  to  1 
dividuals,  a  summary  rei 
strong  arm  of  an  injuncti 
vent  Its  being  done.' " 

I  have  quoted  this  extr 
of  the  court  below  in  Conk 
rase  was  aflflrmed  here  up 
it  thus  became  in  a  maun< 
court.  It  promulgates  a 
one  denies,  that  where 
court  of  equity  may  in  < 
irreparable  injury  is  thrca 
and  prompt  action  is  nece 
terpose  by  an  injunction, 
and  speedv  remedy  can  ha 
to  a  mill-dam  which  has  t 
over  half  a  century. 

In  BunndPs  App,  the 
rectly  indicates  the  point  d 
"A  road  was  laid  out  in  181 
land;  in  1868  he  erected  i 
what  was  alleged  to  be  the 
ingin  equity  to  restrain  hi 
the  erection,  etc.,  alle<^in, 
nuisance,  and  a  special  inj 
the  evidence  was  confliclin 
road  had  been  opened  by  tl 
it  had  been  opened,  and  tb 
road  bad  been  frequently 
that  the  proceeding  in  ec 
maintained:  (1)  because  < 
of  the  location  of  the  road 
a  full  remedy  at  law;  (3)  t 
not  permanent  and  irrcpara 

In  that  case  it  was  said  I 
new  that  "the  mere  fact  thi 
at  law  by  indictment  or  ac 
pi-event  the  exercise  of  the 
it  is  a  reason  why  the  juris 
should  be  confined  to  cases  < 
acter,  when  the  injury  is  i: 
not  await  the  slow  progrcKs  ( 

No  one  doubts  the  jurisr 
of  equity  in  the  case  of  a  n 
as  a  bone-boiling  establish) 
or  pig  sty,  or  other  similar 
with  obstructions  to  publi 
as  before  observed,  this  mil 
sance  per  m.  Whether  it  j 
depends  upon  the  test  iron 
flicting.  This  is  especiall; 
matter  of  the  health  of  the 
cians  of  repute  who  reside 
New  Castle  testify  that  tl 
creased  the  sickness  of  the 
as  healthy  in  the  vioinifv 
other  parts  of  the  City.  Th 
in  finding  out  that  it  is  a 
waiting  all  these  years,  it  < 
truth  that  there  is  any  such 
the  severe  and  summary  rei 
until  the  character  of  the  a 
been  passed  upon  by  a  jur> 
short  way  for  the  City  to  g 
involves  no  compensation  t 


one  of  til  em  testifies  that  it  would  benent  his 
property  to  the  amount  of  $2,000;  others  have 
doublless  testified  under  the  bias  which  self-in- 
terest creates.  We  think  that  under  all  the  | 
circumstances  of  this  case  the  defendants  are  [ 
entitled  to  a  trial  by  jury  before  their  property 
shall  be  condemned  as  a  nuisance  and  destroyed. 
The  City  may,  if  it  sees  proper,  proceed  against 
the  defendants  by  an  indictment  or  by  a  suit  at 
common  law.  When  the  right  is  thus  settled, 
then  and  not  till  then  will  jurisdiction  attach 
in  equity.  Nan  constat  that  the  defendants, 
after  a  verdict,  should  one  be  rendered  against 


If  we  sustain  this  bill  I  can  hardly  imagine  a 
case  in  which  we  could  deny  the  jurisdictioD, 
no  matter  how  disputed  the  facts  may  be.  or 
contradictory  the  testimony.  Heretofore  the 
jurisdiction  of  equity  has  been  confined  to  nui- 
sances jd^tm,  or  where  the  right  is  clear,  or  has 
been  settled  by  the  verdict  of  a  jury .  We  think 
it  better  to  adhere  to  the  beaten  track. 

The  decree  is  reversed,  and  the  biU  dttmisied 
at  the  cost  of  the  appellees,  but  without  preju- 
dice to  their  right  to  proceed  by  indictment  or 
suit  at  common  law. 


WEST   VIRGINIA   SUPREME  COURT    OF  APPEALa 


DARBT  &  Co.  et  at.,  and  Michael  Reilly 
et  al.,  Appte., 

V. 

John  J.  GILLIGAN  et  oL 

(....W.  Va > 

*Where  one  member  of  a  mercantile  firm 
purchasas  the  interest  of  the  other 
member,  and  in  considemtloo  thereof  assumes 
to  pay  all  the  partnership  debts,  the  firm  and  both 
members  heing  at  the  time  iosolvent,  or  on  the 
eve  of  insolvenoy,  and  shortly  thereafter  the  pur- 

*Head  note  by  Bntder,  P. 


chashig  partner,  without  paying  any  of  the  firm 
debts,  conveys  the  whole  of  the  assets  of  the  late 
firm  to  a  trustee,  in  ^uoh  a  manner  as  to  devote 
the  whole  thereof  to  the  payment  of  his  individ- 
ual debts,— Held,  such  sale.  fc>eing  without  any 
valuable  consideration,  is  ineffectual  to  convert 
the  social  assets  Into  Individual  property ;  and,  as 
to  the  equitable  riarhts  of  the  firm  creditors,  such 
trust  deed  is  fraudulent  and  void. 

(November  20, 1889.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Circuit  Court  for  Taylor  County  in  favor 
of  defendants  in  a  suit  brought  to  set  aside  a 


NOTB.— Partnership  property  to  he  applied  to  part- 
ncrstUp  debts. 

The  corpus  of  the  effects  is  Joint  property,  and 
neither  partner  separately  has  anythinf^  in  that 
eorpus;  but  the  Interest  of  each  is  only  his  share  of 
what  remains  after  the  partnership  debts  are  paid 
and  accounts  are  taken.  Witter  v.  Bichards,  10 
Conn.  37 ;  Beecher  v.  Stevens,  43  CJonn.  587 ;  Pierce 
▼.  Jarkson.  6  Mass.  JM3;  Doner  v.  Stauffer,  1  Pen.  & 
W.  198;  Crane  v.  French,  1  Wend.  311;  Place  v. 
Sweetzer,  16  Ohio,  142 ;  Hurley  v.  Walton,  63 III.  300 ; 
Taft  V.  Schwamb,  80  111.  289 ;  Williams  v.  Gnjre,  49 
Miss.  777;  Gaines  v.  Coney,  51  Miss.  323;  California 
Furniture  Co.  v.  Halsey,  61  Cal.  315;  Matlock  v. 
Matlock,  5  Ind.  403 ;  Swallow  v.  Thomas,  15  Kan.  09 ; 
Hall  V.  Chigett,  48  Md.  223 ;  Meily  v.  Wood,  71  Pa. 

488;  Staats  v.  liristow,  73  N.  Y.  264;  Fleli  v. , 

4  Ve9.  Jr.  396;  West  v.  Skip.  1  Ves.  Sr.  239 ;  Pox  v. 
Han  bury,  Cowp.  445;  Taylor  v.  Fields,  15  Ves.  Jr. 
550,  7iofe;  2  Kent,  Com.  11th  ed.  78,  note;  Collyer, 
Partn.  3d  Am.  ed.  (Perkins)  notea  to  6  822,  pp.  704-710 ; 
Story,  Partn.  notes  to  §6  361-283. 

Without  the  assent  of  the  copartners  the  partner- 
ship assets  cannot  be  applied  to  the  individual  debt 
of  one  of  the  members.  Todd  v.  Lorah,  75  Pa.  155 ; 
Itkin  V.  Berrv,  1  Lea,  91 ;  Corwln  v.  Suydam,  24 
Ohio  St.  209;  Perry  v.  Butt,  14  Ga.  699;  FiUey  v. 
Phelps,  18  Conn.  300:  Lanier  v.  McCabe,  2  Fla.  82; 
("urman  v.  Fisher,  4  Coldw.  628;  Smith  v.  Andrews, 
49  TU.  28;  CaldweU  v.  Scott,  54  N.  H.  414;  Flanagan 
V.  Alexander,  50  Mo.  50 ;  Ross  v.  Henderson,  77  N. 
C.  172;  Blodgett  v.  Sleeper,  67  Me.  500;  Williams  v. 
Barnett,  10  Kan.  456;  Hamilton  ▼.  Hod^res,  30  La. 
Ann.  1290. 

It  is  well  settled  that  partnership  property  cannot 
be  holden  to  pay  the  separate  debts  of  an  Individual 
partner  until  all  the  partnership  debts  are  paid. 
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All  that  can<be  taken  is  the  interest  of  the  debtor  In 
the  firm,  not  the  partnership  effects  themselves,  but 
the  rigrhts  of  the  partner  to  a  share  of  the  surplus 
that  may  remain  after  all  the  debts  are  paid.  Tap- 
pan  V.  Blaisdell,  5  N.  H.  190. 

The  partners  have  a  lien  on  the  partnership  prop* 
erty  for  the  payment  of  the  partnership  debts,  and 
for  the  surplus  due  to  each  partner  after  the  settle- 
ment of  the  partnership  liabilities ;  and  crediton, 
as  such,  have  no  lien  thereon,  and  must  work  out 
their  rights  througrh  the  equities  of  the  partners. 
Rice  V.  Barnard,  20  Vt.  470 ;  Freeman  v.  Stewart,  41 
Miss.  139;  Sigler  v.  Knox  Go.  Bank,  8  Ohio  St.  5U: 
Hawk  Eye  Woolen  Mills  v.  Conklln,  26  Iowa,  422; 
G'Bannon  v.  Miller,  4  Bush,  25;  Cope's  App.  80 
Pa.  284 ;  Houseal's  App.  45  Pa.  485 ;  Foster  v.  Barnes, 
81  Pa.  877 ;  Day  v.  Wetherby,  29  Wis.  868 ;  Fain  v. 
Jones,  8  Head,  308;  Case  v.  Beauregard,  99  U.  S.  119 
(35  L.  ed.  370) ;  Campbell  y.  MuUett,  2  Swanst.  601; 
Ejc  parte  Ruffin,  6  Ves.  Jr.  119. 

The  principle  is  well  settled  that  because  of  this 
lien  of  the  partners,  the  firm's  debts  must  be  paid 
out  of  the  firm's  assets  before  the  personal  debts  of 
the  individual,  members  of  the  firm  can  be  paid 
therefrom.  Pease  v.  Rush,  2  Minn.  lliS;  Chase  v. 
Steel,  9  Cal.  64;  Bullock  y.  Hubbard,  28  Gal.  501; 
Lucas  v.  Atwood,  2  Stew.  <Ala.)  878;  Bridge  v. 
McCu Hough,  27  Ala.  661 ;  Camp  v.  Mayer,  47  Ga.  414 ; 
Filley  v.  Phelps,  18 Conn. 300 ;  CTark  v.  Allee,  SHarr. 
(Del.)  80 ;  Conant  v.  Frary,  49  Ind.  530 ;  Cox  v.  Kus- 
sell,  44  Iowa,  560;  Roberts  v.  Oldham,  68  N.  C.  2B6; 
French  v.  Love  joy,  12  N.  H.  458 ;  Bass  v.  BstUI,  « 
Miss.  300 ;  Williams  v.  Gage,  40  Miss.  777 :  Phelps  7. 
McNeely,  66  Mo.  558;  Frow,  Jacobs  ft  Go's  Bstate 
78  Pa.  450;  Carper  v.  Hawkins,  8  W.  Va.291;  Con- 
verse V.  McKee,  14  Tex.  80;  Johnson  v.  King,  • 
Humph.  288 ;  Christian  v.  Ellis,  1  Qratt  aM;  Wash- 
bum  V.  Bellows  Falls  Bank,  10  Vt.  278. 


Sco  also  12  L.  H.  A.  254;   :U)  I..  R.   \.  541):   34  L.  R.  A.  378. 
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certain  tnisi  deed  of  property,  and  to  have  the 
property  applied  to  the  payment  of  debts  due 
Uie  plamtilTs. 

The  facta  are  sufficiently  stated  in  the 
opinion. 

Mr.  Frank  Woods,  for  appellants: 

A  partner  has  a  lien  on  the  partnership  prop- 
erty for  the  payment  of  alt  the  firm  debts. « 

Story,  Partn.  ii^  97,  858,  860. 

As  lone  as  this  lien  of  the  partner  continues, 
the  creditors  of  the  firm  have  a  lien,  or  quasi 
lien  as  it  is  sometimes  called,  which  is  said  to 
be  "worked  out"  through  the  continuing  lien 
of  the  partner. 

Story.  Partn.  §  860;  Bales,  Partn.  ^  820. 

This  lien  of  the  partner,  and  consequently  the 
lien  of  the  firm  creditors,  continues  always 
until  it  has  been  expressly  waived. 

8iory.  Partn.  §  860. 

As  in  this  case  the  contract  of  dissolution  does 
not  waive  this  lien,  it  would  continue  for  the 
benefit  of  the  firm  creditors,  even  if  the  firm  had 
been  ml  vent  at  the  time  Bums  sold  out. 

Shackelford  v.  Shaekelfard,  82  Gratt.  508; 
Ol9on  V  Morrison,  29  Alich.  395;  Convoy  v. 
Wood9,  18  CaL  626;  PhelpBT.  McNeely,  66  Mo. 
654:  Tenney  v.  Johnson,  48  N.  H.  144. 

As  the  firm  of  Gilligan  &  Co.  was  insolvent 
and  both  the  partners  were  insolvent,  the  sale 
hy  Bums  to  his  copartner  Giliigan  is  presump- 
tively fraudulent  as  to  the  firm  creditors  and  a 
court  of  equity  will  set  the  sale  aside  and  dis- 
tribute the  property  as  firm  property. 

Re  Cook,  8  Biss.  122. 

In  such  a  case,  a  partner  has  no  right  by  an 
a8sl<rnment  of  bis  interest  to  take  from  the  firm 
creditors  the  right  to  have  their  claims  satisfied 
out  of  the  firm  property:  and  all  the  firm  prop- 
erty continues  liable  for  the  firm  debts  as  before 
the  assignment. 

MenaghT,  WhiUoeU,  52 N.  Y.  147:  Washburn 
▼.  Bank  of  BeUows  VaUs,  19  Vt.  279. 

Mr,  M.  H.  Dent  for  appellees. 

Snyder,  P.,  delivered  the  opinion  of  the 
coort: 

Appeal  from  a  decree  of  the  Circuit  Court  of 
Taylor  County,  pronounced  Maroh  28,  1887, 
In  the  suit  of  Darby  &  Co.  and  others  against 
John  J.  Gilligan  and  others  The  suit  was 
brought  to  set  aside  a  trust  deed  made  by  said 
Gilligan  to  John  T.  McGraw,  trustee;  to  en- 
join said  trustee  from  disposing  of  the  proper- 
ty thus  conveyed  to  him;  and  to  have  the  same 
applied  to  the  payment  of  the  plaintiffs'  debts. 
On  September  17,  1883,  the  said  Gilligan  and 
James  Burns  entered  into  an  agreement  in 
writing,  whereby  they  agreed  to  form  a  part- 
nership for  conducting  a  general  merchandis- 
ing business  in  the  Town  of  Grafton,  Taylor 
County,  Gilligan  having  prior  to  that  time  been 
merchandising  at  the  same  place,  and  naving 
then  on  hand  a  stock  of  goods,  which  he  put 
into  the  firm,  of  the  value  of  |2,000;  and  Bums 
paid  into  the  firm  $1,000.  Upon  this  capital 
stock;  they  agreed  that  Gilligan  should  have  a 
two-thirds  and  Bums  a  ono-third  interest  in  the 
assets,  business  and  profits  of  the  partnership. 
At  the  time  this  partnership  was  formed,  Gil- 
Upn  was  indebted  to  the  First  National  Bank 
of  Grafton  and  others  in  the  sum  of  $1,100, 
for  money  borrowed  and  put  into  the  mercan- 
tile business  while  he  was  conducting  it  alone. 
6  UR.A 


During  the  carrying  on  of  the  business  by  the 
firm,  the  firm  contracted  debts  to  the  plaintiffs 
and  others,  and  the  partners  so  managed  the 
business  that  they  and  the  firm  became  in- 
debted, to  insolvency.  Afterwards,  on  Feb- 
niary  27,  1885,  by  a  contract  in  writing,  the 
partnership  was  dissolved,  upon  the  terms 
that  in  cousidemtion  of  $1,000,  for  which  Gil- 
ligan executed  to  Burns  his  note,  payable  one 
year  from  that  date,  Bums  withdrew  from  the 
firm,  and  Gilligan  assumed,  and  agreed  to  pay, 
all  the  then  existing  indebtedness  of  the  firm. 
About  two  months  after,  on  April  24,  1^85, 
Gilligan  conveyed  to  John  T.  McGraw  the 
whole  of  the  assets  of  the  late  firm,  in  trust, 
to  secure  all  his  debts,  includins:  the  debts  due 
the  plaintiffs  and  others  by  said  firm;  but  in 
said  conveyance  he  preferred  the  aforesaid 
$1,100  due  to  the  Grafton  Bank  and  others, 
the  note  for  $1,000  given  to  Burns  as  aforesaid, 
which  had  been  as^fgned  by  him  to  Anna 
Burns,  and  other  individual  debts,  amounting 
in  the  aggregate  to  more  than  the  value  of  the 
assets  conveyed.  Upon  these  facts  the  plain- 
tiffs, the  appellants  here,  contend  that  this  at- 
tempt of  Gilligan  to  prefer  and  pajr  his  indi- 
vidual debts  out  of  the  said  assets  is  a  fraud 
upon  the  firm  creditors,  which,  according  to 
well-settled  principles,  a  court  of  equity  will 
not  permit. 

Ordinarily  the  partnership  estate  is  liable  for 
the  payment  of  the  firm  debts  in  preference  to 
the  individual  debts  of  the  partners.  This  is 
the  right  of  the  partners  inter  se.  The  credi- 
tors of  the  partnership  have  no  such  right  of 
prioritv  over  the  creditors  of  the  partners  indi- 
vidually, otherwise  than  by  substitution  to  the 
rights  of  the  partners  inter  se.  The  partners 
may  release  this  right,  and,  if  they  do  so  bona 
fide,  the  creditors  of  the  partnership  cannot 
complain;  for  it  is  not  their  right,  except  sub- 
ject to  the  proper  disposition  and  control  of 
the  partners  themselves,  to  whom  it  belongs. 
This  right  is  generally  called  the  "partner's 
lien."  It  differs  from  a  common-law  lien  in 
that  it  is  not  dependent  on  possession,  and  anv 
single  partner  can  conv*y  a  good  title  to  specif- 
ic chattels  by  a  bona  fide  sale  in  the  course  of 
trade;  and  a  lien  does  not  involve  the  right  to 
deal  with  the  property,  whereas  the  partner's 
equity  is  a  right  to  have  it  applied  for  certain 

{)ur poses,  and  the  one  partner  cannot  assert  the 
ien  as  a  sole  plaintiff.  The  existence  of  this 
equity  may  be  explained  in  a  variety  of  ways, 
as  on  an  implied  contract  that  the  assets  shall 
not  be  used  for  private  purposes;  on  the  doc- 
trine of  suretyship,  since  each  partner  is  liable 
in  solido  for  the  debts,  and  therefore,  inter  se, 
virtually  a  surety  for  the  copartners  for  their 
proportions,  and  entitled  to  have  the  assets  ap- 
plied so  as  to  relieve  him.  The  partners  have 
jointly  the  same  right  of  absolute  disposition 
of  their  joint  property  that  any  individual  has. 
They  may  sell  ft,  pledge  it,  convert  it  into 
oti^er  forms,  divide  it  up  among  themselves, 
devote  it  to  the  payment  of  all  or  part  of  the 
debts,  or  exercise  other  ownership  over  it,  sub- 
ject only  to  each  other's  rights,  and  to  the  opera- 
tion of  statutes  forbidding  voluntary  or  fraud- 
ulent conveyances,  to  binder,  delay  and  de- 
fraud creditors.  It  is  clear  from  what  has 
preceded  that  while  the  partnership  is  solvent 
and  going  on  the  partners  may,  by  unanimous 


est  to  the  other,  bona  fide,  for  a  valuable  con- 
sideration, or  an  agreement  to  pay  the  debts  of 
the  firm,  and  indemnify  against  them,  this  will 
change  the  joint  into  a  separate  property.  The 
only  question  is  upon  the  bona  fides  of  the 
transaction.  If  such  an  arrangement  could  not 
\ye  made,  a  partner  never  could  retire.  Bates, 
Partn.  ?§559,  820.  824;  Story,  Partn.^g  97,3(K). 
On  the  other  hand,  according  to  the  better 
reason  and  the  weight  of  authority,  if  the  firm 
is  insolvent,  or  on  the  eve  of  insolvency,  and 
both  of  the  partners  are  insolvent,  a  purchase 
by  one  partner  of  the  interest  of  the  other,  in 
consideratian  of  the  former's  assumption  of  all 
the  debts  of  the  firm,  will  be  regarded  as  a  pur- 
chase upon  a  consideration  which  is  of  no  val- 
ue whatever;  and,  no  equivalent  having  been 
dven,  the  transfer  la  in  effect  voluntary,  and 
Its  only  effect,  if  suatained,  would  be  to  hinder 
partnership  creditors,  and  hence  is  deemed  in- 
effectual to  convert  the  joint  property  into 
separate  property,  as  against  the  firm  creditors. 
Me  parte  May<m,  4  DeG.  J.  &  S.  664,  11  Jur. 
N.  S.  433,  12  L.  T.  N.  8.  264;  Sanderson  ▼. 
SPjckdnle,  11  Md.  563;  Phelpt^  r.  McNeely,  66 
Mo.  554;  Tenney  v.  Johnson,  48  N.  H.  144; 
Marsh  V.  Bennett,  5  McLean,  117;  Roop  v. 
nerr<m,  15  Neb.  78;  Re  Cook,  3  Biss.  122;  Ckm- 
roy  V.  Woods,  18  CaJ.  626;  Ransom  v.  Van 
Derenter,  41  Barb.  807;  Menagh  v.  Whituetl, 
52  N.  Y.  146,  163;  Shaclcelfm^d  v.  ShactceJford, 
32  Gratt.  603;  Farmers  Bank  y.  Bmith,  26  W. 
Va.  64L 


was  made,  by  the  terms  of  which  Gilligan  as- 
sumed to  pay,  not  only  the  debts  of  ibe  firm, 
but  $1,000  to  Burns.  As  the  firm  and  Gillisan 
were  then  both  insolvent,  there  was  no  valuable 
consideration  for  either  this  assumption  of  the 
firm  debts  or  said  $1,000.  Less  than  two 
months  after  this  transaction,  Gilligan,  without 
paying  a  single  firm  debt,  so  far  as  the  record 
shows,  assigned  all  the  assets  in  such  a  manner 
as  to  devote  the  whole  of  them  to  the  payment 
of  his  individual  debts.  It  seems  to  me  plaia 
that  to  uphold  this  scheme  against  the  rights 
of  the  social  creditors,  would  violate  not  only 
the  general  principles  of  equity,  but  the  ex- 
press provisions  of  our  Statuteagainst  volun- 
tary and  fraudulent  conveyances.  It  ia,  how- 
ever, claimed  for  the  appellees  that  if  ih\a 
transaction  is  held  void  as  to  the  firm  creditors, 
then,  for  the  like  reasons,  the  act  of  Gilligan  in 
putting  his  own  stock  of  goods  into  the  firm 
must  be  held  void  as  to  his  individual  creditors. 
But  there  is  no  analogy  in  the  two  transactions. 
It  does  not  appear  that  either  Burns  or  Gilligan 
was  insolvent  at  that  time,  and  it  does  appear 
that  Burns  paid  into  the  concern  $1,000,  and 
also  that  the  debts  due  the  plaintiffs  and  otbera 
were  contracted  by  the  firm  on  the  faith  of  the 
social  assets. 

!     For  tfvese  reasons  the  decree  of  the  Circuii 
I  Court  is  reversed,  and  the  cause  remanded. 

English  and  Brannon*  JJ.,  concurred; 
Green*  J,,  absent. 
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UNITED  STATES 

0. 

George  A.  BAYLB. 
(40Fed.Rep.664.) 


1.   A  postal-card  on  which  is  written  a 
demand  for  the  payment  of  a  debt,  and  a 

threat  to  sue  or  pJace  the  demand  in  the  hands  of 
a  lawyer  for  suit  if  the  debt  is  not  paid,  is  not 
mailable  matter.  Persons  sending  suoh  postal- 
cards  are  liable  to  iodictment  under  the  Act  of 
Congress  of  September  26, 1888. 
8.  A  postal-cardy  sayings  '^Pleaae  isall 
and  settle  account*  which  is  long-  past  due 
and  fur  which  our  collector  has  called  several 
times,  and  ottlij?e/*~i8  not  of  a  threateningr  char- 
acter, or  intended  to  reflect  injury  upun  the  per- 
son addressed,  within  the  meaning  of  the  Act  of 
(Congress  as  to  unmailable  matter. 

(December  14, 1880.) 

INDICTMENT  for  depositing  noD-mnilable 
matter  in  the  mails.  On  demurrer  to  indict- 
ment. Sustained  as  to  first,  and  overruled  as 
to  second  and  third,  counts. 

The  case  sufficiently  appears  in  the  opinion. 

Mr.  D.  P.  X>yvr  for  defendant,  in  support 
of  the  demurrer. 

Mr.  Georire  D.  Reynolds,  U,  S,  Dist 
Atty,,  for  the  United  Slates,  contra. 
6  L.  R.  A. 


I     Thayer,  J.,  delivered  the  follo\viDg  opinr 
ion: 

This  is  an  indictment  in  three  counts,  under 
the  Act  of  September  26,  188S  (25  U.  S.  Sut. 
496)  for  depositing  postal-cards  cf  an  alleged 
non- mailable  character  in  the  mails.  The 
postal  cards  in  question  were  each  addressed  to 
John  Qreb.  2201  Franklin  Avenue,  St.  Louis, 
and  are  of  the  following  tenor. 

St.  Louis,  April  12th,  1889. 

Please  call  and  settle  account,  which  is  lone 
past  due,  and  for  which  our  collector  has  caliea 
several  times,  and  oblige, 

Respectfully,  St.  Louis  Pretzel  Co. 

St.  Louis,  April  18th,  1889. 

You  owe  us  $1.80.  We  have  called  several 
times  for  same.  If  not  paid  at  once,  we  shall 
plare  same  with  our  law  agencv  for  collection. 

Respectfully,  St.  Louis  Pretzel  Ck). 

St.  Louis.  May  Ist,  1889. 

You  owe  us  $1 .80,  long  past  due.  We  have 
called  several  times  for  the  amount.  If  it  w 
not  paid  at  once,  we  shall  place  same  with  our 
lawyer  for  collection. 

Respeclfully,  St.  Louis  Pretzel  Co. 

Section  1  of  the  Act  of  September  26, 1883, 
provides  "that  all  matter,  otherwise  mailable 
by  law,  upon  the  envelope  or  outside  cover  or 
wrapper   of  which,  or  any  postal-card  upon 
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which  anj  delineations,  epithets,  terms  or 
language  of  any  indecent,  lewd,  lascivious, 
obscene,  libelous,  scurrilous,  defamatory  or 
threatening  character,  or  calculated  by  the  terms 
or  mannerorstyleof  display,  and  obviously  in- 
tended, to  reflect  injuriously  upon  the  character 
or  conduct  of  another,  may  be  written  or 
printed,  or  otherwise  impressed  or  apparent, 
are  hereby  declared  non-mailable  matter,  and 
«hall  not  be  conveyed  in  the  mails,''  etc. 

If  the  postal-cards  in  question  are  non-mail- 
Able,  it  is  because  they  contain  language 
of  a  "threatening  character,"  within  the  mean- 
ing of  the  law,  or  because  they  contain  lan- 
guage "calculated  .  .  .  and  obviously  intended 
to  reflect  injuriously  upon  the  character  or 
oonducV  of  the  person  to  whom  they  were  ad- 
dressed. It  is  clear  that  they  fall  within  no 
^^use  of  the  Statute  unless  they  are  within  the 
•clauses  last  referred  to.  Two  of  the  cards,  as 
it  will  be  observed,  contain  a  demand  for  the 
payment  of  money  alleged  to  be  due,  and  a 
threat  to  place  the  demand  in  the  hands  of  a 
lawyer  for  collection,  if  not  paid  at  once.  Tlie 
<luestion,  therefore,  arises,  whether  Congress 
intended  to  prohibit  the  mailing  of  postal  cards 
containing  or  on  which  are  written  threats  of 
that  kind.  The  language  of  the  Statute  is  very 
^neral,  and  certainly  may  be  construed  as  a 
prohibition  against  mailing  postal-cards  which 
contain  threats  to  bring  suits  if  debts  are  not 
paid,  as  well  as  being  a  prohibition  against 
mailing  cards  containing  threats  of  personal 
▼iolence  or  threats  of  any  other  character.  It 
is  most  probable,  I  think,  that  Congress  in- 
tended the  Act  should  receive  that  construction. 
It  is  a  well-known  fact  that  prior  to  the  passaf^re 
of  the  law  some  persons  had  made  a  practice  of 
enforcing  the  payment  of  debts  b^  mailing 
postal-cards  or  letters  bearing  offensive,  threat- 
ening or  abusive  matter,  which  was  open  to 
4he  inspection  of  all  persons  through  whose 
hands  such  postal-carets  or  letters  happened  to 
pass.  In  some  quarters  the  practice  alluded  to 
of  sending  communications  through  the  mail 
that  were  both  calculated  and  intended  to 
humiliate  and  injure  the  persons  addressed  in 
public  estimation  had  become  one  of  the  recog- 
nized methods  of  compelling  the  payment  of 


debts.  Congress  evidently  intended  by  the  Act 
of  September  26. 18b8,  to  utterly  suppress  the 
practice  in  question.  It  has  not  only  declared 
that  libelous,  scurrilous  and  defamatory  matter 
written  on  postal -cards,  or  on  envelopes  con- 
taining letters,  shall  not  be  disseminated 
through  the  mails,  but  that  no  matter  of  a 
''threatening  character,"  or  that  is  even  ' 'calcu- 
lated .  .  .  and  .  .  .  intended  to  reflect  injuri- 
ously upon  character  or  conduct/'  shall  be  so 
disseminated,  if  written  on  postal  cards,  or  on 
the  envelopes  of  letters,  and  hence  is  open  to 
public  inspection.  I  conclude  that  a  postal- 
card  on  which  is  written  a  demand  for  the  pay- 
ment of  a  debt,  and  a  threat  to  sue,  or  to  place 
the  demand  in  the  hand  of  a  lawyer  for  suit  if 
the  debt  is  not  paid,  is  now  non- ma  liable  mat- 
ter. Henceforth  persons  writing  such  demands 
and  threats  must  enclose  them  in  sealed  en- 
velopes, or  subject  themselves  to  criminal 
prosecution. 

The  demurrer  to  the  second  and  third  counts 
is  not  well  taken,  and  is  therefore  overruled  as 
to  those  counts. 

The  language  employed  in  the  postal-card 
described  in  the  first  count  is  not  of  a  threaten- 
ing character,  and, in  my  opinion,  no  jury  would 
be  warranted  in  finding,  in  view  of  its  contents, 
that  it  was  obviously  intended  by  the  writer  to 
reflect  injuriously  on  the  character  or  conduct 
of  the  person  addressed,  or  to  injure  or  degrade 
him  in  the  eyes  of  the  public,  it  is  true  that  it 
contains  a  demand  for  the  payment  of  a  debt, 
and  says  that  it  is  long  past  due,  and  that  a  col- 
lector has  called  several  times;  but  it  is  couched 
in  respectful  terms,  and  no  intent  is  apparent  to 
put  it  in  such  form  as  to  attract  public  notice, 
or  to  make  it  offensive  to  the  person  addressed. 
Congress  has  not  declared  that  postal-cards  sball 
not  be  used  to  make  such  demands,  and  a  con- 
struction of  the  Act  ought  not  to  be  adopted 
that  will  unnecessarily  restrict  their  use  for  busi- 
ness purposes.  The  card  in  question  cannot  be 
held  to  be  non-mailable,  without  being  over- 
criiical  and  extremely  punctilious  in  the  choice 
of  language  which  men  may  lawfully  use  in 
their  daily  transactions. 

77ie  demurrer  is  aecardingly  iustained  oa  to 
the  first  count. 


SOUTH  CAROLINA  SUPREME  COURT. 


STATE  OP  SOUTH  CAROLINA 

BARNES,  Appt. 
(....S.  0.....) 

1«  A  pArdon  on  eondition  that  the  prisoner 
** leave  the  State  within  forty-eight  hours,  never 
to  return,**  may  be  lawfully  granted  by  a  gov- 
ernor who  has  authority  under  the  State  Consti- 
tution to  grant  pardon  on  such  terms,  and  under 
■uoh  restrictions,  as  be  shall  think  proper. 

£•  On  forfeiture  of  a  pardon  by  breach  of 
the  conditions,  a  convict  oecomes  liable  to  servo 
that  part  which  he  has  not  already  served  of  the 
term  of  imprisonment  for  which  he  was  sen- 
tenced, although  the  original  term  has  lonv  since 
expired. 

(January  7,  1890.) 

«  L.  R  A. 


APPEAL  by  defendant  from  a  Jud&rment  of 
the  Gkneral  Sessions  Circuit  Court  for 
Richland  County  remanding  him  to  imprison- 
ment for  breach  of  the  conditions  of  the  pardon 
under  which  he  was  released  therefrom.  Af- 
firmed, 

The  case  sufficiently  appears  in  the  opinion. 
3fr.  M.  H.  Moore  for  appelant. 
Mr,  P.  H.  Nelson  for  the  State. 

Mclvert  J,,  delivered  the  opinion  of  the 
court: 

In  this  case  the  appellant,  having  been  con- 
victed of  grand  larceny,  was  sentenced  to  im- 
prisonment at  hard  labor,  in  the  penit  ntiary, 
for  the  term  of  two  3'ears.  After  t  uff  ring  a 
portion  of  the  punishment  thus  imposed,  the 
appellant  was  pardoned  by  the  governor,  "upon 


court  of  sessions  to  tbe  effect  tbat  appeilaDt  bad 
violated  tbe  coodition  of  bis  pardon  by  return- 
ing to  tbe  State,  a  rule  was  issued  requiring  bim 
to  show  cause  why  be  sbould  not  be  remanded 
to  tbe  penitentiary  to  serve  out  tbe  balance  of 
tbe  sentence  wbicb  bad  been  imposed  upon 
bim.  Tbe  appellant  appeared,  and  made  re- 
turn: firstf  tbat  be  bad  been  pardoned  by  tbe 
governor;  second^  tbat  bis  term  of  imprisonment 
under  tbe  sentence  of  tbe  court  bad  expired. 
Tbe  circuit  judge  adjudged  tbe  return  insuffi- 
cient, and  ordered  tbat  appellant  be  remanded 
to  tbe  penitentiary,  to  serve  out  tbe  balance  of 
tbe  sentence  originally  imposed  upon  bim. 
From  tbis  adjudication  and  order  defendant 
appeals  upon  two  grounds,  as  follows:  *  'First. 
Tbat  tbe  condition  of  tbe  pardon  granted  tbe 
defendant  by  tbe  governor  of  Soutb  Carolina 
on  December  24,  1883,  was  illegal  and  void, 
wbile  tbe  pardon  itself  remains  al^olute;  and 
that  his  honor  erred  in  holding  otherwise. 
Second.  That  tbe  term  of  imprisonment  to 
which  tbe  defendant  was  sentenced  in  1883  has 
expired;  and  that  his  honor  erred  in  holding 
otherwise." 

Inasmuch  as  our  Constitution,  by  section  11, 
art.  8,  expressly  invests  the  governor  with 
power  to  a  rant  pardons  after  convicticii,  except 
m  cases  of  impeachment,  "in  such  manner,  on 
such  terms,  and  under  such  restrictions  as  be 
shall  think  proper,"  it  will  not  be  necessary  to 
look  further  for  his  authority  to  rrant  a  condi- 
tional pardon,  though  it  seems  to  be  well  settled 
that  such  a  pardon  could  be  granted  in  that 
country  from  whence  we  derive  a  large  part  of 
our  legal  principles.  1  Chitty,  Cr.  L.  778;  1 
Bishop,  Cr.  L.  6ib  ed.  §  914. 

These  authorities  show  that  a  pardon  maybe 
granted  either  upon  a  precedent  or  a  subsequent 
condition.  If  the  former,  then  the  pardon  does 
not  take  effect  until  the  condition  has  been  per- 
formed; but,  if  the  latter,  then  tbe  pardon  takes 
effect  at  once,  but  becomes  void  whenever  the 
condition  is  violated,  and  the  offender  may  be 
again  brought  to  the  bar,  and  remanded  to 
suffer  his  original  sentence.  But,  wbile  this  is 
conceded,  it  is  contended  that  a  pardon  granted 
upon  a  condition  subsequent  which  is  illegal, 
immoral  or  impossible  to  be  performed,  be- 
comes an  absolute  pardon,  such  a  condition 
being  absolutely  void;  and  the  contention  in 
this  case  Is  that  tbe  condition  upon  which  the 
pardon  here  was  granted — to  leave  tbe  State, 
never  to  return— was  illegal,  inasmuch  as  there 
is  no  such  punishment  known  to  our  laws  as 
tbat  of  banishment  or  transportation  for  life,  or 
a  period  of  years.  Inasmuch  as  we  think  it 
quite  clear  that  tbe  condition  annexed  to  tbe 
pardon  granted  in  this  case  was  neither  illegal, 
immoral  nor  impossible  to  be  performed,  we 
need  not  consider  what  would  be  tbe  effect  of 
annexing  such  a  condition  to  a  pardon.  It  is 
not  pretended  that  tbe  condition  here  in  ques- 
tion was  either  immoral  or  impossible  to  be 
performed;  and  tbe  fact  that  our  laws  do  not 
prescribe  banishment  from  tbe  State,  or  trans- 
I)ortation  for  life  or  fora  period  of  years,  as  tbe 
punishment  for  any  offense,  cannot  have  tbe 
effect  of  making  tbe  condition  imposed  in  this 
case  illegal. 
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vision  tbat  tbe  offender  shall  leave  the  State, 
and  never  return;  and,  in  tbe  absence  of  any 
such  law,  we  do  not  see  bow  tbe  condition  upon 
which  the  pardon  was  granted  in  this  case  can 
be  regardea  as  illegal.  So  far  from  there  being 
any  law  forbidding  tbe  imposition  of  such  a 
condition  as  was  annexed  to  the  pardon  granted 
in  this  case,  we  find  that  its  legality  has  been 
frequently  recognized  in  this  State. 

In  State  v.  Fuller,  1  McCord,  L.  178.  the  de- 
fendant, who  bad  been  convicted  of  a  mere 
misdemeanor,  was  pardoned  upon  condition 
that  she  would  leave  the  State  in  the  course  of 
two  weeks;  and,  upon  her  failure  to  comply 
with  tbe  required  condition,  she  was  brought 
up  for  sentence,  and  tbe  court  held  that  the 
pardon  upon  which  she  relied  was  void  for  want 
of  compliance  with  the  condition  upon  which 
it  was  ^nted.  That  is  a  much  stronger  case 
than  Ibis,  for  there  the  defendant  was  a  married 
woman;  and  it  was  contended  tbat  she  could 
not  perform  tbe  required  condition  without  the 
consent  of  her  husband.  But  tbe  court  held 
that  the  condition  was  one  tbat  was  capable  of 
performance,  and  a  failure  to  perform  it  ren- 
dered the  pardon  void. 

In  State  v.  Smith,  1  Bailey,  L.  288,  tbe  fore- 
going case  was  expressly  recognized,  and  it  wa» 
there  held  tbat  the  governor  may  annex  to  a 
pardon  a  condition  that  the  offender  shall  leave 
tbe  State,  and  never  return;  and,  if  any  part  of 
the  condition  is  violated,  the  pardon  is  foi^ 
felted,  and  execution  of  the  original  sentence 
will  be  enforced  by  the  court  of  sessions.  In 
that  case  tbe  whole  subject  is  fully  and  most 
ably  discussed  by  tbat  eminent  judge,  tbe  late 
David  Johnson. 

Again,  in  State  v.  Addington,  2  Bailey,  L. 
516,  the.  same  doctrine  was  held,  upon  the  au- 
thority of  State  v.  Smith  J  supra,  which  was  ex- 
pressly recognized  and  affirmed;  and  again,  in 
State  V.  Chancellor,  1  Strob.  L.  847,  the  same 
rule  was  laid  down. 

In  view  of  these  repeated  and  direct  adjudi- 
cations in  tbis  State,  we  do  not  think  that  the 
question  can  any  longer  be  regarded  as  open 
for  discussion. 

As  to  tbe  second  ground  of  appeal,  we  think 
the  authorities  above  cited  show  that  it  cannot 
be  sustained.  While  it  is  quite  true  that  the 
term  of  two  years'  imprisonment,  to  which  the 
defendant  bad  been  sentenced  in  1888,  has  long 
since  expired,  yet  it  is  equally  true  that  tbe  de- 
fendant has  not  yet  suffered  imprisonment  for 
that  length  of  time;  and,  as  tbe  pardon  which 
he  pleacb  has  been  adjudged  insufficient  to  re- 
lieve bim  from  suffering  the  whole  puniahmeni 
orifrinally  imposed  upon  bim,  it  follows  neces- 
sarily tbat  he  is  still  liable  to  be  required  ta 
complete  the  term  of  imprisonment  originally 
imposed,  just  as  if  he  had  escaped  during  that 
term:  ana  such  is  tbe  clear  result  of  the  au- 
thorities, both  English  and  American. 

The  judgment  of  this  Court  is  that  the  judg^ 
ment  of  the  Circuit  Court  be  affirmed. 

Simpson.   Ch,  J.,  and    MeGowaii»  /.» 

concur. 
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Auj?uBta  W.  DbHAVEN,  Appt,, 

Francis  T.  SHERMAN  et  al. 
(....DL....) 

1  •  Under  a  will  creating^  a  trust  for  the 
testator's  widow  and  children*  in  the  re- 
mainder of  the  rents  and  profits  of  certain  real 
estate  durlDff  their  lives,  the  fee  to  be  conveyed 
by  the  trustees  to  his  grandchUdren  ^when  the 
younflrest  became  twenty-one  years  of  aere,  a  son 
acquires  no  interest  in  the  real  estate. 

2.  The  devise  of  an  annuity  or  yearly 
portion  out  of  the  net  rents  and  profits  of  a 
trust  estate  carries  no  Interest  in  the  realty  where 
the  donee  can  never  assert  any  riffht  of  posses- 
sion, control  or  ownership  during  his  lifetime 
nnlesB  as  tenant  of  the  trustee. 

8.  There  is  no  such  devise  of  rents  and 
profits  as  will  constitute  a  devise  of 
ttie  land  where  a  yearly  sum  continjorent  upon 
the  exigencies  of  the  trust  Is  given,  to  be  paid  by 
a  trustee  out  of  the  net  rents  that  may  accrue 
from  lands  In  his  possession,  devised  to  him  in 
fee  with  the  use  and  possession  in  trust  to  hold 
the  same  and  dispose  of  the  i^oome  as  directed 
during  the  lives  of  certain  pemoos,  and  after  their 
death  to  transfer  the  fee  to  others. 

4*  An  annuity  gtven  hy  a  will  is  not 
made  a  rent  charg^e  upon  trust  lands  from 
the  renta  of  which  it  Is  to  be  paid,  where  there 
are  no  words  creating  a  legal  rent  charge  and  no 
power  given  to  distrain  if  the  annuity  bu  not 
paid. 

(November  98, 1880.) 

APPEAL  by  complainant,  in  a  cross-bill  filed 
in  a  suit  brought  to  obtain  the  coDsiruction 
of  a  certain  will,  from  a  decree  of  the  Circuit 
Court  for  Cook  County  dismissing  such  bill, 
I}i9mit9ed. 

FraDcis  C.  Sherman  died  November  7,  1870, 
leaving  a  will  by  which  be  deviRed  certain  real 
estate  to  a  trustee,  Joshua  L.  Marsh,  in  trust 
for  the  lives  of  testator's  wife  and  three  cbil 
dren  to  pay  certain  charges  out  of  the  rents  and 
profits,  and  then  to  pay  the  remainder  thereof 
to  such  wife  and  children,  and,  after  the  death 
of  such  persons  and  the  arrival  of  testator's 
youngest  grandchild  at  the  age  of  twenty-one 
years,  to  convey  such  premises  to  such  grand- 
children in  fee. 

Sul)eequently  Francis  T.  Sherman,  a  son  of 
testator,  filed  his  petition  in  bankruptcy,  and 
inventoried  among  his  asseta  his  interest  under 
his  father's  will,  and  such  interest  was  duly 
told  in  the  bankruptcy  proceedings  and  the 
title  under  such  sale  became  vested  after  sundry 
mesne  conveyances  in  Augusta  W.  DeHaven, 

Henry  W.  Leman  was  substituted  as  trustee 
in  place  of  Marsh.  From  1871  to  1882  the  in 
come  of  the  property  was  insufficient  to  pay 
all  the  claims,  the  payment  of  which  was 
charged  by  the  will  upon  the  renta  and  profito 
hefore  anythinejvas  to  be  paid  to  the  widow 
and  children.  Thereafter  there  was  a  stirplus 
after  paying  current  charges  and  Leman 
brought  a  suit  for  the  construction  of  the  will 
•eekiog  instructions  as  to  whether  or  not  such 
surplus  could  be  applied  by  him  to  the  pay 
ment  of  such  defaulted  claima. 
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AufiTusta  W.  DeHaven  thereupon  filed  a  cross- 
bill claiming  the  share  of  such  surplus  which 
belonged  to  Francis  T.  Sherman  by  the  terma 
of  the  will,  by  reason  of  the  title  vested  in  her 
under  tlie  bankruptcy  proceedings,  and  de- 
manding that  the  same  be  paid  to  her.  The 
court  below  dismissed  the  cross-bill  and  she  ap- 
pealed to  this  court. 

The  other  facls  appear  in  the  opinion. 

Messrs,  Paddock  &  Aldia,  for  appellant: 

Occupying  by  tenants  for  years  and  havine 
the  pernancv  of  the  profits  for  their  natural 
lives  through  the  agency  of  their  trustee,  the 
widow  ana  children  became  the  beneficiaries 
of  an  equitable  life  estate.  Francis  T.  Sher- 
man, being  one  of  those  children,  became,  at 
the  death  of  bis  father,  seised  in  equity  of  an 
undivided  two  ninths  of  the  entire  Sherman- 
House  property.  In  law,  the  renting  of  the 
hotel  by  the  trustee  to  tenants  for  years  was 
but  a  m'ode  whereby  the  real  owners,  who  were 
the  life  tenants,  used  and  possessed  the  prop- 
erty.   They  had  a  freehold  in  the  reversion. 

The  term  **  freehold  "  denotes  an  estate  of  a 
given  quantity,  or  rather  of  a  peculiar  quality, 
as  opposed  to  the  term  "chattel." 

1  FrestOQ,  Estates,  Lond.  ed.  1820,  200. 

A  devise  of  the  net  income  of  an  estate  to  the 
wife  and  children  of  the  testator  during  their 
lives  "is  a  devise  of  the  property  to  them  dur- 
ing their  lives." 

Mother  V.  Mather,  103  III.  618;  Handherry  v. 
Doolittle,  88  ill.  202;  Okeden  v.  Okeden,  1  Atk. 
552;  HaU  v.  Carter,  2  Atk.  858;  Milk  v.  Bank9, 
8  P.  Wms.  7. 

The  seisin  of  Marsh,  the  trustee,  was  in 
equity  the  seisin  of  the  widow  and  children, 
according  to  the  form  of  the  will;  that  is  to  say, 
during  the  lives  of  the  widow  and  children, 
until  it  became  the  duty  of  the  trustee  to  make 
conveyance  of  the  fee  to  the  grandchildren,  as 
directed. 

Perry.  Tr.  §§  488,  868;  Aity-Qen.  v.  Munro, 
2  DeG.  &  S.  168;  Stone  v.  Godfrey,  6  DeG.  M. 
&  G.  76;  Frith  v.  CarUnnd.  2  Hem.  &  M.417; 
P&mfret  v.  Winder,  2  Ves.  Sr.  476;  Kennedy 
V.  Daly,  1  Sch.  &  Lef.  381. 

Under  such  a  will  it  would  be  entirely  com- 
petent for  the  court  in  a  proper  case  and  upon 
proper  terms  to  let  the  eestuis  que  trust  into  ac- 
tual possession. 

Blake  v.  Bunbury,  ABro.  Ch.  81;  WiUiamM^ 
▼.  Wilkins,  14  Ga.  416. 

Messrs.  Wilson  Sb  Hooret  for  appellees: 

An  annuity  payable  out  of  renta  is  neither 
rent  nor  real  estate. 

2  Greenl  Cruise,  Real  Prop.  pp.  75, 76,  g§  16» 
17:  Stafford  V.  Buckley,  2  Ves.  Sr.  177. 

The  mere  fact  that  the  money  which  a  party 
Is  entitled  to  receive  is  the  proceeds  or  profits 
of  real  estate  does  not  make  money  real  estate, 
nor  the  party  entitled  to  receive  the  money  the 
owner  of  real  estate. 

People  v.  Haskins,  7  Wend.  465;  Baker  r. 
Oapenbarger,  15  UL  108;  Jennings  v.  Smith,  29 
111.  116,  121. 

Real  estate  may  be  held  by  trustees  for  the 
benefit  of  others  without  such  beneficiaries 
having  any  equitable  estate  In  the  land. 

NicoUr.  Q^fon,  29D1.  888. 


What  did  W bite,  tbe  purc:ja:€r  at  tha assignee  s 
«alej  take  and  acquire  b}'  his  purchase?  It  is 
obvious  that  the  Hghts  3f  appellant  are  only 
those  acquired  by  White  under  and  by  virtue 
of  the  assijinee's  deed  of  conveyance.  The  au- 
thority of  the  assignee  to  sell  wac  the  order  of 
the  Bankrupt  Court  of  September  28, 1875. 
By  that  order  he  was  directed  to  sell  the  assets, 
debts  and  real  and  personal  estate  of  the  bank- 
rupts, as  in  the  assignee's  "petition  described 
und  set  forth." 

In  his  petition  the  assignee  had  represented 
that  Francis  T.  Sherman  had  scheduled,  "as 
his  personal  properly,  a  two-ninths  interest  in 
the  net  income  to  be  derived  from  the  estate  of 
F.  C.  Sherman,  deceased,  after  the  debt  soft  he 
estate"  were  paid ;  the  nature  of  which  interest 
was  fully  explained  by  the  provisions  of  the 
will  of  F.  C.  Sherman,  as  copied  in  the  peti- 
tion. The  order  of  the  court  was  as  broad  as 
the  petition,  but  no  broader.  And,  although 
in  the  same  petition  the  assignee  asked  "the 
oourt  to  adjudge  whether  the  said  interest  in 
the  said  Sherman-House  property  is  in  the  nat- 
ure of  personal  property,  or  of  realty,"  the  court 
does  not  appear  to  have  passed  upon  the  ques- 
tion thus  submitted;  so  that,  so  far  as  we  can  see 
or  know,  the  assignee  was  left  free  to  place  his 
own  construction  upon  the  provisions  of  the 
will,  and  to  determine  forhimself  whether,  un- 
der the  will,  the  bankrupt  had,  when  his  peti- 
tion in  bankruptcy  was  filed,  an  estate  or  in- 
terest in  the  two  Sherman-House  lots.  It  is 
apparent  that  the  assignee  determined  that  tbe 
bankrupt  had  an  interest  in  the  realty;  for  he 
reported  to  the  bankrupt  court  that  he  did,  at 
the  lime  and  place  of  sale,  after  proper  adver- 
tisement, offer  "for  sale  the  interest  of  Francis 
T.  Sherman  in  the  Sherman-House  property, 
known,"  etc.,  as  the  same  is  set  forth  and  ap- 
pears by  the  will  of  Francis  C.  Sherman.  And 
it  was  thiR  interest  that  was  sold  and  conveyed 
to  the  purchaser,  and  which  was  afterwards 
acquired  by  the  appellant,  and  which  alone 
forms  the  basis  for  the  relief  sought  by  her  un- 
der her  cross-bill. 

It  may,  we  think,  be  assumed,  for  the  pur- 
poses of  this  case,  that,  under  the  operation  of 
the  Bankrupt  Law  and  tbe  proceedings  in  bank- 
ruptcy instituted  by  Francis  T.  Sherman,  his 
estate,  both  real  and  personal,  legal  and  equita- 
ble, passed  to  and  vested  in  his  assignee.  Nor 
could  the  bankrupt,  by  scheduling  as  personal 
property  any  interest  m  real  estate  that  may 
have  been  vested  in  3a:m  by  his  father's  will, 
theicby  change  its  cbaracter,  or  defeat  the 
transfer  to  his  assign w  of  that  interest,  what- 
ever its  character.  1:  matters  not  what  of  the 
batikrupt's  estate  tb*  assignee  may  have  ac- 
quired, nor  what  of  .hat  estate  he  may  have 
been  authorized  to  sell,  nor  what  of  such  estate 
be  may  have  sold  and  conveyed,  unless  he  ac- 
quired, was  authorized  to,  and  in  fact  did,  sell 
and  convey  the  property  rights  and  interests 
secured  to  his  bankrupt  under  the  will  in  the 
net  income  arising  out  of  the  tnist  estate  devised 
to  and  vested  in  Joshua  L.  Marsh  and  his  suc- 
cessors, in  trust.  And,  if  we  further  assume 
that  Francis  T.  Sherman  had,  at  the  time  he 
was  adjudged  a  bankrupt,  an  estate  or  interest 
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purchaser,  White,  and  that,  as  to  such  estate, 
appellant  has  shown  a  clear  ri^ht  and  title, 
still,  the  substantial  and  controlhng  question, 
whether,  under  the  will,  Francis  took  an  estate 
or  interest  in  the  realty,  remains  unsolved,  and 
can  only  be  determine  from  a  construction  of 
the  provisions  of  the  will  itself.  By  the  will, 
the  Sherman- House  property  was  devised  to 
Joshua  L.  Marsh  and  bis  successors,  in  trust, 
for  the  lives  of  the  testator's  wife  and  three 
children,  and  until  the  youngest  child  of  any 
of  the  testator's  children  should  attain  the  age 
of  twenty-one  years,  when  conveyance  of  the 
premises  was  to  be  made  by  the  trustee  to  such 
grandchildren  and  their  heirs. 

During  the  continuance  of  the  trust,  the 
property  was  to  be  held  by  the  trustee  entire. 
He  was  to  lease  it.  He  might,  if  necessary  to 
repair  or  rebuild  in  case  ot  injury  or  destruc- 
tion, incumber  it.  From  the  rents  he  was  to 
pay  interest  on  incumbrances,  taxes,  insurance, 
repairs,  trust  expenses.  The  expense  of  the 
care  of  testator's  cemetery  lot,  not  exceeding 
$250  a  year,  was  made  a  charge  on  the  rents; 
and,  until  the  incumbrances  for  improvements 
or  repair  or  rebuilding  should  be  paid,  the  res- 
idue of  the  rents  and  profits  were  to  be  paid, 
16,000  per  annum,  in  monthly  installments,  to 
the  testator's  widow,  if  living,  and  $3,000  per 
annum,  also  in  monthly  installments,  to  each 
of  his  three  children,  or  the  heirs  of  their  body, 
and  the  excess  to  be  applied  on  the  indebted- 
ness. But  when  the  indebtedness  should  be 
fully  paid,  the  remainder  of  the  rents  and  prof- 
its were  to  be  paid,  in  monthly  installments, 
one  third  thereof  to  testator's  widow,  while 
living,  and  the  two  thirds,  in  equal  parts,  to 
his  three  children,  or  the  heirs  of  their  body. 
The  will  took  effect  November  7,  1870. 

Without  stopping  to  determine  fully  the  re- 
lation the  trustee  sustained  towards  this  prop 
erty,  it  is  to  be  observed  that  he  look  therem 
an  estate  in  fee,  upon  trusts  determinable  upon 
the  happening  of  tbe  contingencies  named, — 
that  is,  the  death  of  Electa  Sherman,  and  of  the 
three  children  of  the  testator,  and  at  tbe  attain- 
ing the  age  of  twentv-one  years  of  the  youngest 
?:randcbild, — at  which  time  he  was  required,  in 
urther  execution  of  the  trusts  upon  which  he 
held  the  estate,  to  convey  the  lands  to  the  tes- 
tator's grandchildren;  and  the  effect  of  such 
final  conveyance  would  be,  unquestionably,  to 
vest  the  fee  in  such  grantees. 

The  general  principle  which  regulates  the 
quantity  of  estate  is  that  the  trustee  takes  "ex- 
actly that  quantity  of  interest  w  hich  the  purposes 
of  the  trust  require;"  and  the  question,  in  every 
such  case,  is  "whether  the  exigencies  of  the 
trust,  as  they  appear  on  the  face  of  the  will, 
without  reference  to  events  subsequent  to  the 
testator's  death,  demand  the  fee  simple,  or  can 
be  satisfied  by  any,  and  what,  less  estate."  2 
Jarraan,  Wills,  805,  806,  and  cases  cited. 

The  requirements  and  necessities  of  the  trust 
here  could  be  satisfied  with  nothing  less  than 
the  vesting  of  the  fee  in  the  trustee.  One  of 
the  contingencies  provided  for  arose.  The 
hotel  building  was  des^roved  bv  fire,  and  to 
rebuild  necessitated  the  incumbering  of  tbe 
property  by  mortgage  to  a  large  amount.    This 
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tbe  trustee  could  only  do  by  beiug  able  to  con- 
vey the  fee.  And  tbe  final  coDtingeDcies  upon 
-wnich  tbe  trust  should  terminate  were  certain 
to  arise,  when  the  trustee  would  be  required, 
in  the  execution  of  the  trust,  to  convey  to  the 
^andchildren  of  the  testator  the  estate  in  fee, — 
the  same  quantity  of  interest  vested  in  him  by 
the  will.  Both  these  exigencies  of  the  trust 
appear  on  the  face  of  the  will;  and  it  is  clear 
that  ibe  trustee  took  the  fee,  now  holds  it,  and 
will  continue  to  hold  it  until  the  termination  of 
the  trust  in  the  manner  and  at  tbe  time  fixed 
by  the  instrument  declaring  the  trust.  This 
being  so,  it  seems  equally  clear  that  Francis  T. 
Sherman  did  not  take  or  acquire,  under  tbe 
will,  any  interest  in  this  properly;  the  whole 
estate  vesting  in  the  trustee,  upon  uses  and 
trusts,  for  a  term  beyond  the  life  of  Francis. 

But  it  is  insisted  that,  by  the  devise  to  Fran- 
cis T.  Sherman  of  an  annuity  or  yearly  portion 
of  the  net  rents  and  profits  of  the  trust  estate, 
he  therebv  acquired  an  interest  In  the  realty, 
and  which  interest  has  passed  to  and  is  now 
vested  in  appellant.  The  general  doctrine 
undoubtedly  is  that  a  devise  of  the  rents  and 

grofits  of  land  is  equivalent  to  a  devise  of  the 
md  itself,  and  will  carry  the  legal  as  well  as 
the  beneficial  interests  therein.  2  Jarman, 
Wills,  009. 

And  we  are  dted  to  the  cases  of  Handberry 
▼.  DodiUle,  88  111.  202,  and  Maiker  v.  Mather, 
108  111.  607,  where  this  court  has  recognized 
and  applied  the  rule.  But  a  brief  analysis  of 
Chose  cases  is  all  that  is  necessary,  as  it  seems 
to  us,  to  show  how  clearly  they  are  distinguish- 
able from  the  case  at  bar. 

In  tbe  Handberry  Case  the  devise  of  one 
fourth  of  the  testator's  estate  was  to  the  chil- 
dren of  his  brother,  Rawley,  but  with  the 
provision  that  Rawley  should  "have  uncon- 
trolled and  absolute  management  and  disposal 
of  all  such  part  of  my  estate  bis  said  children 
at  my  decease  shall  become  entitled  to,  until  tbe 
youngest  of  said  children  shall  become  of  full 
age,  to  use  said  means  at  his  discretion,"  and 
'Without  acccounting  therefor;  and  in  tbe  event 
of  the  death  of  Kawley's  children,  the  same 
portion  of  his  estate  was  bequeathed  to  another 
brother,  Amaziah,  "for  the  use  of  said  Raw- 
ley;  the  said  Rawley,  however,  to  have  the  use 
and  control  of  the  same."  And  it  was  there  held 
that  Rawley  took  an  estate  in  the  land  termina- 
ble 00  the  coming  of  age  of  his  youngest  child. 
'•What  IS  this,"  the  court  asks,  **but  a  devise  to 
bim  of  the  propeity,  to  have  and  hold  until  the 
youngest  child  shall  come  of  age?"  and  then 
answers  the  question  by  saying  that  under  a 
demise  or  conveyance  by  Rawley  the  lessee  or 
grantee  would  take  and  hold  the  premises, 
against  the  children,  until  the  youncest  became 
of  age.  Of  the  case  at  bar  it  must  oe  said  that 
there  never  has  been,  since  his  father's  death, 
and  there  never  can  be  while  he  may  live,  a  time 
when  Francis  T.  Sherman  could  or  can,  under 
this  will,  have  asserted  or  assert  over  this  Sher- 
man-House property  any  right  of  possession, 
control  or  ownership,  unless  as  the  tenant  of 
the  tnistee.  He  is  powerless,  by  virtue  of  the 
will,  to  personally  use  and  occupy,  to  lease  and 
collect  and  appropriate  rents,  or  to  convey  any 
interest  therein  which  could  be  maintained 
against  the  trustee  or  his  ultimate  grantees. 

"An  interest  in  lands,"  said  this  court  in 
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Jennings  v.  amith,  29  HI.  116,  121,  "is  mani- 
festly something  which  may  be  enjoyed  in  con- 
nection  with  the  land  itself." 

In  the  Handberry  C^ireM  every  element  of  ow^ 
ership  was  present;  here,  every  element  Is 
wantmg. 

In  the  Mather  Case  the  will  provided,  after 
the  payment  of  debts,  that  the  residue  of  testa- 
tor's estate  should  remain  as  his  estate  as  Ions 
as  he  had  a  living  child.'  The  rents,  use  and 
interest  of  his  estate  were  given,  one  third  of 
the  net  income  to  his  widow  during  life,  and 
the  remaining  two  thirds  of  the  net  income, 
during  his  widow's  life,  to  his  children;  after 
his  widow's  death,  the  whole  net  income  to  his 
children  during  their  lives.  The  final  distri- 
bution of  the  estate  was  postponed  to  the  time 
of  the  death  of  his  last  surviving  child,  when 
the  estate  was  to  be  equally  divided  between 
the  testator's  grandchildren.  The  will,  it  was 
contended,  was  invalid,  because  by  its  terms 
no  title  to  the  property  left  by  the  testator 
was  to  pass  to  anyone  so  lon^  as  there  was  a 
living  child,— only  the  net  mcome  being  be- 
queathed to  his  children  during  their  lives,^ 
and  so  there  was  no  freehold  to  keep  the  seisin 
for  the  remaindermen.  But  the  court  held 
that  the  devise  of  tbe  net  income  of  the  estate 
to  the  testator's  widow  and  children  during 
their  lives  was  a  devise  of  the  property  to  them 
during  their  lives;  that  on  the  death  of  the  tes- 
tator a  particular  estate  vested  in  his  children, 
sufficient  to  support  the  remainder  in  the  grand- 
children, and  which  particular  estate  prevented 
the  estate  devised  to  the  grandchildren  from 
vesting  in  possession  at  the  testator's  death. 
And  thus  after-born  grandchildren  were  let  in. 
There,  as  will  be  perceived,  while  the  period 
of  distribution  was  postponed  until  the  death 
of  the  last  surviving  child  of  the  testator,— not 
unlike  the  case  at  bar,— and,  until  final  distri- 
bution, the  wife  and  children  of  the  testator 
were  given  the  net  income  of  the  estate,  there 
was  also,  as  a  closer  inspection  shows,  by  the 
express  provisions  of  the  will,  given  to  the  wife 
and  children  the  "use  and  interest  of  my  estate, 
both  real  and  personal,"  for  the  same  period. 
The  widow  and  children  clearly  took,  not  only 
an  interest  and  estate  in  tbe  real  estate,  but  tbe 
right  of  possession.  And,  although  the  court 
invoked  the  rule  of  law  that  a  devise  of  rents 
and  profits  will  pass  the  land,  the  decision  was 
not  made  to  rest  alone  upon  such  rule,  for  the 
court  adds:  "It  is  clear  this  [a  devise  of  tbe 
property  to  his  widow  and  children  for  their 
tivesj  was  the  intention  of  the  testator;  and, 
without  the  aid  of  technical  terms,  apnliciible 
to  such  matters,  it  is  hardly  possible  that  inten- 
tion could  have  been  more  certainly  expressed." 

And  so  we  now  say.  The  devise  to  one  of 
the  use  and  possession  of  real  estate  passes  an 
estate  in  the  land.  But  how  marked  the  dis- 
tinction between  that  case  and  the  one  at  barl 
Here,  as  we  have  seen,  the  trustee  took  the  fee, 
and  will  hold  it,  certainly  until  after  the  death 
of  Francis  T.  Sherman  and  Mrs.  Marsh.  The 
possession  and  use  of  the  hotel  premises  were 
especially  vested  in  him. 

In  the  Mather  Case,  tbe  rule  of  law  was  in- 
voked to  support  the  testator's  intention,  while 
here,  if  it  is  to  be  applied,  the  manifest  inten- 
tion of  the  testator  would  be  defeated,  the  trust 
broken  down,  and  the  posseauon,  management 
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selecied  by  tbe  testator.  These  cases,  in  our 
ludgmeot,  fall  far  short  of  sustaming  appel- 
lanvs  contentioD. 

But  does  this  record  present  a  case  for  the 
application  of  the  doctrine  that  a  devise  of 
rents  and  profits  is  a  devise  of  the  land?  In 
other  words,  is  there  here  a  devise  to  f^ncis 
T.  Sberman  of  the  rents  and  profits  issuing  out 
of  lots  7  and  8,  within  the  meaning  of  the  rule? 
Rents  are  a  species  of  incorporeal  heredita- 
ments. The  word,  from  redditvi,  signifies  a 
compensation  or  return  given  for  the  possession 
of  some  corporeal  inheritance;  and  it  is  defined 
to  be  a  certain  profit  issuing  yearly  out  of 
lands  or  tenements  corporeal.    2  BL  Com.  41. 

It  must  issue,  not  only  out  of  some  corporeal 
inheritance  whereunto  tie  owner  or  grantee  of 
the  rent  may  have  recourse  to  distrain  {Ibid.;  8 
Eenl,  Com.  460),  but  out  of  the  thing  granted, 
and  not  be  a  part  of  the  thing  itself.  8  Greenl. 
Cruise,  70,  78. 

The  devise  to  Francis  T.  Sherman  was  of  a 
certain  sum,  during  tbe  life  of  his  mother  and 
of  himself,  and  subject  to  the  uses  and  exi- 
gencies of  the  trust  in  the  same  instrument  de- 
clared, payable  yearly,  arising  out  of  rents. 
The  rents  tbemselves,  as  such,  were  devised  to 
the  trustee  upon  uses.  To  say  that  there  was 
a  devise  of  rents  to  Francis  carries  with  it,  by 
necessary  implication,  the  assumption  that  he 
was  the  owner  of  the  rents  and  could  distrain 
therefor.  It  is  not  contended  that  he  possessed 
any  such  right;  nor  did  he.  To  hold  that  there 
was  here  a  devise  of  rents  would  also  require 
us  to  hold  that  a  rent  could  issue  out  of  a  rent; 
and  this,  as  has  been  ruled  from  the  earliest 
time,  cannot  be.     1  RoUe,  Abr.  227.  par.  1, 20. 

As  there  said:  ''If  a  rent  of  £20  be  granted, 
to  be  paid  out  of  customs  assigned  to  the 
grantor  by  the  King,  this  cannot  be  a  rent,  for 
a  rent  does  not  issue  out  of  a  rent.  In  such 
case,  it  shall  be  an  annuity.  The  case  put  by 
Lord  Chancellor  Hardwicke  in  Stafford  v. 
Buckley,  2  Ves.  8r.  177,  namely,  that  King 
Charles  I.  had  granted  the  Barbadoes  Islands 
to  Lord  Carlisle,  with  a  reservation  of  a  strict 
rent  of  4^  per  cent  in  specie  on  the  product  of 
tbe  islands,  and  afterward  King  Charles  II. 
bad  granted  £1,000  per  annum  in  money,  out 
of  the  product  of  that  rent,  to  Lord  Kinnon 
and  his  heirs,  is  to  the  same  effect.  As  there 
observed  by  the  Lord  Chancellor,  '  this  would 
have  been  a  mere  annuity, .  .  .  because  a  rent 
cannot  be  reserved  or  granted  out  of  a  rent. 
Part  of  a  rent  may  be  granted,  indeed;  but  a 
new  rent  cannot  tie  reserved  or  granted  there- 
out, because  no  distress  can  be  or  assize  taken 
of  it,  as  there  is  nothing  to  be  put  in  view  of 
recognizers  of  the  assize;  which,  the  rule  is,  is 
necessary,  and  has  been  so  determined.' "  See 
also  8  Greenl.  Cruise,  Real  Prop.  74. 

It  is  thus,  as  we  think,  made  clearly  to  ap- 
pear from  the  authorities  that  the  deviae  of  a 
▼early  sum,  to  be  paid  by  a  trustee  to  whom 
lands  are  devised,  upon  uses  and  out  of  the  net 
rents  that  may  accrue  from  the  lands  in  his 
possession,  and  which  sum  is  contingent  upon 
the  exigencies  of  the  trust,  is  in  no  sense  a  de- 
vise of  rents  issuing  out  of  such  lands,  but  is  in 
the  nature  of  an  annuity.  And  hence  it  fol- 
low8»  as  it  seems  to  us,  that  the  legatee  neither 
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the  annuity  bequeathed  was  made  a  charge  up- 
on the  lands;  in  which  case  it  became  h  rent 
charge,  descendible,  in  general,  to  the  heirs  of 
the  devisee,  as  real  estate.    8  Kent,  Com.  460. 

That  the  annuity  bequeathed  to  Francis  was 
not  made  a  rent  charge  upon  the  trust  lands 
seems  also  clear  to  us,  upon  authority.  There 
are  not  only  no  words  creating  a  legal  rent 
charge,  but  there  is  entirely  wanting  a  power 
to  distrain  if  the  annuity  be  not  paid;  and,  ac- 
cording to  all  tbe  definitions  and  authorities, 
the  distinctive  characteristic  of  a  rent  charge  is 
the  right  of  distraint.  2  Bl.  Com.  42;  3  Kent, 
Com.  460;  Pe(ypie  v.  Easkins,  7  Wend.  469. 

A  grant,  by  deed,  that  A  may  distrain  land  for 
a  rent,  is  a  rent  charge;  for  tbe  land  is  charged 
with  it  by  way  of  distress.     Co.  Litt.  §  221. 

So,  if  it  is  said  that  A.  if  not  paid  so  much  per 
annum,  shall  distrain  for  it  in  the  manner  oi  B. 
Ihid. 

So,  a  devise  of  rent,  with  power  to  distrain 
at  tbe  usual  feasts,  will  be  a  rent  charge,  though 
no  particular  lands  are  mentioned.  KingnoeU 
V.  Cawdrey,  F.  Moore,  592. 

So,  a  grant  of  rent  out  of  B,  and,  by  the  same 
or  another  deed,  distress  is  granted  for  it  in 
other  lands.  It  is  a  rent  charge,  issuing  solely 
out  of  B,  though  distress  be  in  other  lands.  Co. 
Litt.  147a. 

So,  too,  a  grant  or  reservation  of  rent,  with 
power  of  distress  or  re-entry,  were  held  to  cre- 
ate a  rent  charge.  HurBt  v.  Lithgrow,  2  Teaies^ 
24;  BantLeon  v.  Smith,  2  Binn.  146;  Gordon  ▼. 
Correy,  5  Binn.  552. 

And  herein  lies  the  distinction  between  rent 
charge  and  rentseck.  The  latter  was  where 
rent  was  reserved  or  created  without  clause  for 
distress;  and  hence  the  name  "rentseck"  (red- 
ditvs  riccusy-K  dry  rent.  Co.  Litt.  §§  217,  218. 
And.  if  not  paid,  the  grantee's  only  remedy 
was  an  action  at  law  therefor. 

The  bequest  in  this  case,  as  we  have  seen, 
having  b^n,  not  of  the  lands  themselves,  nor 
of  the  rents  and  profits  thereout  arising,  nor 
yet  of  a  rent  charge  upon  the  lands,  but  of  an 
annuity  payable  to  the  legatee  personally,  and 
terminable  at  his  death,  and  the  remedy  for 
nonpayment  thereof  being,  in  general,  by  a  per- 
sonal action  of  debt  or  covenant  on  the  instru- 
ment creating  the  annuity  (3  Kent,  Com.  460), 
or  by  bill  against  the  trustee  to  compel  an  ac- 
count; and,  as  the  assignee  in  bankruptcy  did 
not,  as  we  have  seen,  assume  to  sell  the  annuity 
of  his  bankrupt,  nor  the  purchaser  to  buy  it; 
and,  further,  as  appellant  relies  solely  upon  the 
rights  acquired  by  the  purchaser  at  the  as- 
signee's sale, — the  conclusion  is  irresistible  that 
her  cross  bill  was  without  equity,  and  was  prop- 
erly dismissed.  The  decree  of  the  circuit  court 
is  therefore  affirmed. 

A  petition  for  rehearing  was  subsequenUy 
granted  and  after  argument,  on  Novemher  26, 
1889,  Scholfield,  /,  delivered  the  following 
opinion:  ^ 

Very  clearly,  the  payments  which  the  "^nii 
directs  the  trustee  to  make  to  the  widow  aoa 
the  children  are  not  a  rent  charge.  1  XP^^- 
Co.  Litt.  849  (1436);  8  Greenl.  Cruise,  71,  7»; 
8  Kent,  Com.  12th  ed.  595,  496.  ^ ,  _^ 

They  are  simply  annuities  to  be  paid  rroBi 
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the  annual  rents  contemplated  to  accrue  from 
the  leasing  of  the  Sherman  House.  1  Broom 
A  H.  Com.  Wait's  notes,  459  (*65);  1  Thom. 
Co.  Lilt.  852(1446);  8  Kent,  Com.  12th  ed.  595. 
It  could  not  have  been^  intended  by  the  tes- 
tator that  the  payment  of  these  annuities  are  a 
charge  against  the  corpus  of  the  estate,  because 
that  might  have  defeated  the  power  expressly 
f^veu  to  the  trustee  to  borrow  money  to  re- 
build and  secure  the  loan  by  mortgage  on  the 
property,  and  his  expressed  intention  that  his 
trustee  "shall  have,  hold  and  manage  the 
Blierman-House  property,  entire  and  undivid- 
•ed,"  and  appropnaie  the  rents,  issues  and  profits 
io  the  manner  thereinbefore  directed,  aurin^ 
the  natural  life  of  his  wife  and  children,  and 
until  the  death  of  the  survivor  of  them.  The 
rule  is  that,  unless  it  appears  that  it  was  in- 
tended by  the  testator  to  charge  the  payment 
of  the  annuities  upon  the  carpets  of  the  estate, 
they  can  only  be  enforced  against  the  trustee 
|)enonally,  so  far  as  he  has  received  the  rents. 


The  fee  in  the  realty,  whether  for  life  or  for 
years,  cannot  be  sold  for  their  pavment.  Irmn 
V.  Wollpert,  \2Sl\l  627;  De/aneji V.  Van  Avlen, 
84  N.  Y.16;  J^^udd  v.  Poicers,  186  Mass.  276; 
Baker  v.  Mker,  6  H.  L.  Caa.  616. 

Whatever,  therefore,  may,  in  other  respects, 
be  the  efifect  of  the  deed  of  assignment  of  Fran- 
cis T.  Sherman,  the  deed  of  the  assignee  in 
bankruptcy  to  Hugh  A.  White,  and  the  deed 
of  Hugh  A.  White  to  De  Haven,  it  is  impossi- 
ble that  they  can  have  the  effect  of  passing  a 
freehold  in  the  Sherman- House  property  toDe 
Haven.  It  hence  follows  that,  under  the 
eighty  ninth  section  of  the  Practice  Act  (2  Starr 
&  C.  Stat.  1842),  the  appeal  should  have  been 
to  the  Appellate  Court  of  the  First  District,  in- 
stead of  to  this  court.  The  appeal  is  accord- 
ingly dismissed,  at  appellant's  costs,  and  leave 
is  given  to  her,  if  she  shall  so  desire,  to  with- 
draw record,  abstracts  and  briefs,  for  the  pur- 
pose of  filing  them  in  the  appellate  court 

Appeal  dismissed. 
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Basil  A.  GORDON,  Plff.  in  Err., 

V. 

STATE  OF  OHIO. 


Dominico  SANTORO.  Plff.  in  Err., 

V. 

STATE  OF  OHIO. 

(....Ohio  St.....) 

*The  Act  entitled  '*An  Act  to  Further  Provide 
Against  the  Evila  ItcsuJtinflr  from  the  Traffic  In 
Intoxicating  Liquors  by  Local  Option  in  Any  Town- 
ship in  the  State  of  Ohio,''  passed  March  3, 1888.  is 
not  in  conflict  with  the  Constitution,  and  is  a  valid 
law. 

(December  10,  1889.) 

•Head  note  by  the  Court. 


ERROR  to  the  Court  of  Common  Pleas  of 
Perry  County  to  review  a  iudgment  con- 
victing Basil  A.  Gordon  of  violating  the  pro- 
visions of  ihe  Act  of  March  3,  1W8^,  and  in- 
flicting  a  penalty  upon  him  therefor.  Jf- 
firmed. 

ERROR  to  the  Circuit  Court  for  Portage 
County  to  review  a  iudgment  affirming  a 
Judgment  of  the  Court  of  Common  Pleas  con- 
victing Dominico  Santoro  of  violating  the 
provisions  of  the  Act  of  March  8, 188S,  and 
mtiicting  a  penalty  upon  him  therefor.  Af- 
firmed. 

The  Act  of  March  8,  1888,  is  entitled  "An 
Act  to  Further  Provide  Against  the  Evils  Re- 
sulting from  the  Traffic  in  Intoxicating  Li- 
quors by  Local  Option  in  Any  Township  in 
the  State  of  Ohio/'  and  provides  as  follows: 


Monk— itUorieatina    Hguora;  late  deeisUma  under 
Ohio  Statutes. 

The  General  Assembly  may  provide  against  the 
«vil8  resulting  from  the  sale  of  intoxicatlnfr  liquors; 
and  this  applies  to  the  wholesale  as  well  as  the  re- 
tail traffic.  Senior  v.  Ratterman,  9  West  Rep.  419, 
44  Ohio  St,  661. 

An  oniinanceof  a  municipal  corporation  in  Ohio, 
passed  under  the  provisions  of  tho  Ohio  Act  callod 
the  *'Dow  Law/*  is  not  in  conflict  with  the  ]4th 
Amendment  to  the  Constitution  of  the  United 
States.    Tanner  v.  AU lance,  29  Fed.  Rep.  196. 

The  supplying  of  intoxicating  liquors  to  a  minor 
io  be  drank  by  him  is  a  furnL^hing  of  the  liquor  to 
fluch  minor  within  the  meaning  of  the  Act  of  April 
4. 1866.    State  V.  Munson.  25  Ohio  St.  381. 

Under  the  ''Adair  Law  of  1870  (67  Ohio  Laws,  101) 
no  civil  action  for  damages  against  the  seller  of  in- 
toxicating liquors  can  be  maintained  by  the  wife 
Injured  in  her  means  of  iiupport.  Granger  v.  Knip- 
per.  2  Cinn.  Super.  Ct.  (Ohio)  480. 

The  Ohio  Act  of  April  S,  1882,  Is  within  the  inhl- 
bltion  of  the  Ohio  Constitution  providing  "that  no 
license  to  traffic  In  intoxicating  liquors  shall  here- 
After  be  granted  In  tbis  State,*'  and  is  void.  State  v. 
Hipp,  88  Ohio  SL  199. 
«  L.  R.  A. 


"Whoever  sells  intoxicating  liquors  within  two 
miles  of  the  place  where  an  agricultural  fair  Is 
being  held  . .  .shall  be  fined,"  etc.,  contained  in  Rev. 
Stat.,  ft  0946,  as  amended  May  2, 1885  (82  Ohio  Laws. 
222),  includes  sales  made  by  one  whose  place  of  bus- 
iness Is  permanently  located  within  such  distance, 
is  not  in  conflict  with  any  provision  of  the  Con- 
stitution, and  is  a  valid  law.  Heck  v.  State,  44 
Ohio  St.  530,  8  West.  Rep.  814. 

Tho  Act  of  May  14, 1880  (83  Ohio  Laws,  157),  im- 
posing a  tax  upon  the  business  of  trafficking  in  in- 
toxicating liquors,  or  upon  certain  forms  thereof, 
which  tax  shall  attach  as  a  lien  on  the  property  in 
which  it  is  conducted  -such  tax  and  provision  for 
lien  not  constituting  a  license,  within  Const.,  art. 
15i,  t  9— and  providing  that  the  tax  may  be  collected 
by  the  county  treasurer,  as  other  taxes  are  col- 
lected; and  imposing  penalties  for  nonT>!tyment 
and  refusal  of  the  person  engaged  in  business,  on 
assessor's  demand,  to  sign  and  verify  the  statement 
of  the  return— is  not  In  violation  of  Const.,  art.  2, 
S  26,  providing  for  uniformity  of  laws,  or  of  Bill  of 
Rights,  S  16,  securing  due  process  of  law,  or  of  the 
14th  Amendment  of  the  Federal  Constitution.  Ad- 
ler  V.  Whltbeck,  44  Ohio  St.  639,  7  Weat  Rep.  201; 
Anderson.v.  Brewster,  44  Ohio  St.  676,  7  West.  Rep. 
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for  for  the  privilege  to  determine  by  ballot 
whetlier  tbe  sale  of  iDtoxicating  liquors  as  a 
beyerage  shall  be  prohibited  withiD  the  limits 
of  such  township,  and  without  the  limits  of 
any  such  municipal  inoorporattoo,  such  trus- 
tees shall  order  a  special  election  for  the  pur- 
pose, to  be  held  at  the  usual  place  or  places  for 
holding  township  elections,  and  notice  shall  be 
given,  and  the  election  conducted,  in  all  re- 
spects as  provided  by  law  for  the  election  of 
township  trustees,  and  only  those  electors  shall 
be  entitled  to  vote  at  such  election  who  reside 
within  the  township,  and  without  the  limits  of 
any  such  municipal  incorporation.  A  record 
of  tbe  result  of  such  election  shall  be  kept  by 
thetowDship  clerk  in  the  record  of  the  pro- 
ceedings of  township  trustees;  and  in  all  trials 
for  violation  of  this  Act.  the  original  entry  of 
said  record,  or  a  copy  thereof  certitied  by  the 
township  clerk,  provided  that  it  shows  or 
states  that  a  majority  was  against  the  sale, 
shall  be  prima  fade  evidence  that  the  selling, 
furnishing,  giving  away  or  keeping  a  place,  if 
it  took  place  from  anci  after  thirty  days  from 
the  day  of  the  holding  of  said  election,  was 
then  and  there  prohibited  and  Twiawful. 

"Sec.  2.  Persons  voting  at  any  election  held 
under  the  provisions  of  this  Act,  who  are  op- 
posed to  the  sale  of  intoxicating  liquors  ns  a 
beverage,  shall  have  written  or  printed  on 
their  ballots,  'Against  the  sale;'  and  those  who 
favor  the  sale  of  such  liquors  shall  have  writ- 
ten or  printed  on  their  ballots,  'For  the  sale;' 
and  if  a  majority  of  the  votes  cast  at  such  elec- 
tion shall  be  'against  the  sale,'  then,  from  and 
after  thirty  days  from  the  day  of  the  holding 
of  said  election,  it  shall  be  unlawful  for  any 
person  within  the  limits  of  such  township,  and 
without  the  limits  of  such  municipal  corpora- 
tion, to  sell,  furnish  or  give  away  any  intoxi- 
cating liquors  to  be  usea  as  a  beverage,  or  to 
keep  a  place  where  such  liquors  are  kept  for 
sale,  given  away  or  furnished;  and  whoever 
sells,  furnishes  or  gives  away  any  intoxicating 
liquors  as  a  beverage,  or  keeps  a  place  where 
such  liquors  are  kept  for  sale,  given  away  or 
furnished,  shall  be  lined  not  more  than  $500, 
nor  less  than  $50,  and  imprisoned  in  the  county 
jail  not  exceeding  six  months;  but  nothing  in 
this  section  shall  be  construed  so  as  to  prevent 
the  manufacture  and  sale  of  cider,  or  sale  of 
wine  manufactured  from  the  pure  juice  of  the 
ffrajje,  cultivated  in  this  State,  nor  to  prevent 
fa]  legally  registered  druggist  from  selling  or 
lurnishing  pure  wines  or  liquors  for  exclu- 
sively known  medicinal,  art,  scientific,  me- 
chanical or  sacramental  purposes;  but  this 
provision  shall  not  be  construed  to  authorize 
the  keeping  of  a  place  where  wine,  cider  or 
other  intoxicating  liquors  are  sold,  kept  for 
sale,  furnished  or  given  away  as  a  beverage. 

"Sec.  3.  In  indictments  for  violations  of 
this  Act  it  shall  not  be  necessary  to  set  forth 
the  facts  showing  that  the  township  has 
availed  itself  of  the  provisions  of  this  Act,  but 
it  shall  be  sufficient  to  plead  simply  that  said 
selling,  furnishing,  giving  away  or  keeping  a 
r)h}no  was  then  and  there  prohibited  and  un- 
lawful* 
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Section  5  provides  for  biennial  elections 
under  the  Act. 

Section  6  prescribes  what  shall  be  deemed 
a  sufficient  entry  and  record  of  the  result  of  an 
election  under  the  Act. 

Section  7  provides  for  the  dispositiou  of 
fines. 

"Sea  8.  This  Act  shall  take  effect  and  be 
in  force  from  and  after  its  passage." 

In  the  first  case  the  indictnuBnt  charged  that 
Gordon,  on  the  22d  day  of  December,  l!^^8,  in 
the  Township  of  Pleasant,  in  the  County  of 
Perry,  unlawfully  sold  intoxicating  liquors 
other  than  cider,  or  wine  manufactured  from 
the  pure  juice  of  the  grape  cultivated  in  this 
State,  as  a  beverage,  to  divers  persons  whose 
names  to  the  Jurors  were  unknown,  said  selling 
being  then  and  there  prohibited  and  unlawful, 
and  said  selling  not  bein^  for  exclusively 
known  medicinal,  art,  scientific,  mechanical  or 
sacramental  purposes. 

Gordon  moved  to  quash  the  indictment  for 
alleg:ed  defects  in  the  form  of  the  indictment, 
and  in  the  mai^ner  in  which  the  offense  was 
charged,  which  motion  was  overruled,  and  the 
ruling  excepted  to.  He  then  demurred  to  the 
indictment,  on  the  ground  that  the  facts  therein 
stated  did  not  constitute  an  offense  against  the 
laws  of  the  State,  and  that  the  above- en  titled 
Act  of  March  8,  1888,  is  unconstitutional. 

The  demurrer  was  overruled,  and  exception 
taken,  whereupon  he  was  put  upon  trial.  Tbe 
jury  returned  a  verdict  of  Ijuilty,  and  he  was 
sentenced  to  pay  a  fine  of  $50  and  costs  of  pros- 
ecution, and  to  bo  imprisoned  for  the  term  of 
fifteen  days. 

The  petition  in  error  filed  in  this  court  prays 
that  the  above-entitled  Act  may  be  declared 
unconstitutional,  and  that  the  juagment  of  the 
court  of  common  pleas  may  be  reversed. 

In  the  other  case  the  indictment  charged 
that  Santoro,  on  or  about  the  13th  day  of  De- 
cember, 1888,  with'n  Mantua  Township,  in 
the  County  of  Portage,  then  and  there  not  be- 
ing a  legally  re^stered  druggist,  unlawfully 
sold  certain  intoxicating  liquors,  fowit.whisky, 
to  one  Frank  Kriser,  which  selling  was  then 
and  there  prohibited  and  unlawful,  fc^antoro 
demurred  to  the  indictment.  The  demurrer 
was  overruled  and  exception  noted.  He  was 
then  put  upon  trial.  The  jury  returned  a  ver- 
dict of  guilty,  and  he  was  sentenced  to  pay  a 
fine  and  to  be  imprisoned. 

The  circuit  court  alfirmed  the  judgment  of 
the  court  of  common  pleas,  and  the  case  was 
brought  to  this  court  to  reverse  the  judgment 
of  the  circuit  court,  on  the  ground  that  the  Act 
of  March  3,  1888,  is  unconstitutional  and  void. 

Messrs.  Fern^uson  &  Johnston*  James 
D.  Retallic  and  Matthews  &  Oreve.  for 
Gordon,  plaintiff  in  error: 

A  statute  to  be  submitted  to  the  voters  of 
each  county,  and  to  be  in  force  or  not  in  the 
particular  county  according  to  their  votes,  is  not 
uniform  in  its  operation. 

Geebrick  v.  State,  6  Iowa,  491.  See  also 
Maize  v.  State,  4  Ind.  842;  Kelley  v.  StaU,^ 
Ohio  St.  269;  Ex  parte  Van  Eagan,  25  Ohio  SL 
426. 
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Such  le^sladoD  as  the  Act  In  question  is  in 
conflict  ^ith  tbe  second  clause  of  g  26,  art.  d. 
of  tbe  Constitution,  which  provides  that  no  Act 
shall  be  passed  to  take  effect  upon  tbe  approval 
of  any  other  authority  than  tbe  General  Assem- 
blT. 

'Cfindnnati,  W.  A  Z,  R  06.  ▼.  Clinton  Co.  1 
Ohio  St.  77;  Riee  v.  FMer,  4  Harr.  (Del.)  479; 
Piarker  v.  Com.  6  Barr,  507;  State  v.  Weir,  88 
Iowa,  184;  Qeebrick  ▼.  State,  5  Iowa,  492.  See 
also  Lammert  ▼.  Liducell,  63  Mo.  188;  State  ▼. 
Morri9  Co,  86  N.  J.  L.  72;  Ex  parte  WaU,  48 
Cal.  279,  17  Am.  Rep.  425. 

Where  so-called  Local  Option  Laws  have 
been  sustained  they  have  made  it  unlawful  to 
sell  liouors  without  a  license,  and  prescribed 
a  penalty  for  so  doing,  and  made  it  a  condition 
of  granting  a  license  that  there  should  be  a 
majority  vote. 

Gloternlle  v.  Hotoell,  70  N.  Y.  287. 

The  legislative  authority  is  incapable  of  dele- 
gation; it  cannot  be  conferred  by  the  Legisla- 
ture upon  any  other  body  or  upon  any  person 
or  persons. 

GrocMh  v.  State,  42  Ind.  547;  TAX^i^s  App, 
72  Pa.  491,  18  Am.  Rep.  716;  States.  Wilcox, 
42  Conn.  864,  19  Am.  Rep.  536;  BoydY.  Bry- 
ant, 85  Ark.  69,  87  Am.  Rep.  6;  Barton,  Ilim- 
rod,  8  N.  Y.  483;  CJooley,  Const  Lim.  5th  ed. 
189,  and  cases  there  cited. 

Our  Constitution  grants  to  the  Legislature 
the  power  to  regulate,  not  to  destroy,  the  traf- 
fic in  intoxicating  liquors. 

Miller  v.  State,  8  Ohio  St.  476. 

The  Act  is  also  void  because  nothing  but  a 
record  of  the  result  of  the  election  is  required 
to  be  kept,  and  it  is  only  made  prima  facie  evi- 
dence of  tbe  truth  of  the  matter  therein  stated, 
and  whether  or  not  the  Act  was  in  force, 
would  be  a  question  of  fact  in  every  case,  leav- 
ing every  step  taken  and  act  done  under  it 
open  to  contest  and  interminable  litigation. 

Re  Unuck,  14  West.  Rep.  471,  70  Mich. . 

Mr,  I.  T.  Siddall,  for  Santoro,  plaintiff  in 
error: 

The  General  Assembly  cannot  delegate  any 
pnrt  of  it^  authority,  or  thrust  it  back  upon  the 
people. 

Cincinnati,  W,  4b  Z.  R,  Co.  v.  Clinton  Oo. 
1  Oliio  St.  87;  State  v.  Field,  17  Mo.  529;  State 
V.  Morris  Co.  86N.  J.  L.  72;  Santo  v.  State,  2 
Iowa,  203;  Qeebrick  v.  State,  5  Iowa,  492; 
Mtshnieier  v.  State,  11  Ind.  482;  T/iorne  v. 
Oamer,  15  Barb.  113;  Bradlqf  v.  Baxter,  15 
Barb.  128;  CJienango Bank  v.  Brown,  26  N.  Y. 
472;  State  v.  Copetand,  8  R.  I.  83;  State  v. 
Beneke,  9  Iowa,  203;  Parker  v.  Com.  6  Pa.  507; 
State  V.  Frame,  89  Ohio  St.  407. 

The  Legislature  has  no  power  to  make  the 
operation  or  enforcement  of  a  law  dependent 
on  the  will  of  the  people. 

Lammert  v.  LidtceU,  62  Mo.  188;  Brewer 
Brick  Co.  v.  Breirer,  62  Me.  62;  Exparte  Wall, 
48  Cal.  279;  Statev.  W«>,83Iowa,  134;  Maize 
V.  State,  4  Ind.  842;  Barto  v.  Ilimrod,  8  N.  Y. 
492;  Riee  v.  Foster,  4  Harr.  (Del.)  479;  State 
V.  Swisher,  17  Tex.  441;  MeshmeierY.  State,  11 
Ind.  482;  Stnith  Y.Janestille,  26  Wis.  291. 

All  laws  defining  crime  of  any  character  are 
laws  of  a  general  nature  and  must  have  a  uni- 
form operation  throughout  the  State. 

CassT.  Dillon,  2 Ohio  St  617;  Exparte  Van 
Bagan,  25  Ohio  St.  481;  Kelley  v.  State,  6 
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Ohio  St.  269;  MeOiU  v.  State,  84  Ohio  St  288; 
State  v.  Winch,  45  Ohio  St  668.  See  also 
Meshmeier  v.  State,  11  Ind.  482;  Maiu  ▼.  State, 
4  Ind.  842;  Shultz  v.  Cambridge,  88  Ohio  St 
668. 

The  constitutionality  of  a  statute  depend» 
upon  its  operation,  and  not^upon  the  form  it 
may  be  made  to  assume. 

State  V.  Hipp,  88  Ohio  St  199;  State  ▼. 
Frame,  89  Ohio  St  412;  Butzmanv,  Whitbeck, 
42  Ohio  St  228. 

To  have  a  uniform  operation  throughout  the 
State,  an  Act,  if  enforced  at  all.  must  be  en- 
forced "wherever  the  right  hand  of  the  law- 
can  reach  to  enforce  it 

ExparU  Van  Ilagan,  25  Ohio  St  481;  Kd- 
ley  V.  State,  supra;  Durkee  v.  JanesHlle,  26- 
Wis.  697;  McGregor  v.  Baylies,  19  Iowa,  48; 
Qeebrick  v.  State,  5  Iowa,  491 ;  People  v.  Chau- 
tauqua Co.  48  N.  Y.  10;  Robinson  v.  Perry.  IT 
Kan.  248;  State  v.  Morris  Co,  86  N.  J.  L.  72; 
Kerrigan  Y,  Clement,  68  N.  Y.  381;  State  v. 
Weir,  88  lo.wa,  184;  Ex  parte  Wall,  48  Cal. 
279;  Maize  T.  Stat^  and  Meshmeier  ▼.  StaU^ 
supra. 

The  only  States  having  Constitutions  similar 
to  ours  have  declared  *iocal  option"  unconsti- 
tutional. 

StaU  Y.  Weir,  88  Iowa.  184;  Ex  parts  WalK 
Maize  v.  State  and  Meshmeier  v.  State,  supra. 
See  also  1  Cent  L.  J.  pp.  25.  592;  10  Cent.  L.J. 
p.  203. 

Messrs.  David  K.  Watson,  Atty-Oen.,  E. 
W.  Masc^on  and  Manrice  A.  Donahuor 
Pros.  Atifjs. ,  and  R.  Butler,  for  the  State: 

There  is  no  delegation  of  legislative  author- 
ity. Tbe  Legislature  did  not  delegate  to  the 
citizens  of  the  township  the  power  to  legislate. 

Cincinnati,  W,  dk  Z.  R,  Co.  v.  Clinton  Oo,  1 
Ohio  St  77. 

There  is  nothing  in  the  Constitution  of  the 
State  which  prevents  the  question,  whether  a 
law  shall  be  enforced  or  not,  being  left  to  the 
votes  of  the  electors  of  the  Stale,  or  any  local- 
ity  of  tbe  State. 

Cass  V.  Dillon,  2  Ohio  St.  607;  Thompson  v. 
Kelley,  2  Ohio  St  647;  Steub^nnlle  &  I,  R,  Co. 
Y.  North  Tiop.  1  Ohio  St  105;  Loomis  ▼.  Spen- 
cer, 1  Ohio  St.  158. 

The  fact  that  a  law  must  be  submitted  to  the 
vote  of  the  people  before  it  can  be  executed 
does  not  make  such  law  unconstitutional. 

Weaver  v.  Cherry,  8  Ohio  St.  564;  Stats  t. 
Board  of  Education,  88  Ohio  St.  8. 

This  law  is  uniform  in  its  application  withii> 
the  meaning  of  the  Constitution. 

State  V.  Parsons,  40  N.  J.  L.  128;  Ex  parte 
Falk,  42  Ohio  St  644;  McGill  v.  State,  84 
Ohio  St.  228;  State  y.  Powers,  38  Ohio  St.  54; 
State  ▼.  Gloucester  Co,  Circuit  Ct.  \Z  Cent. 
Rep.  824,  50  N.  J.  L.  585. 

Dickman*  J.,  delivered  the  opinion  of  the 
court: 

In  tbe  case  of  Cordon  v.  State  there  was  a 
motion  to  quash  the  indictment,  on  the  ground 
that  it  did  not  set  forth  the  name  or  names  of  any 
person  or  persons  to  whom  tbe  sale  of  intoz- 
icaling  liquors  was  made,  and  that  it  was  ob- 
jectionable for  duplicity.  The  indictment  al- 
leged that  the  accused  unlawfully  sold  intoxi- 
cating liquors  as  a  beverage  to  divers  person* 
whose  names  to  the  jurors  were  unknown. 
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Tills  we  deem  safflcienl.  In  those  cases  in 
which  the  names  of  third  persons  cannot  be  as- 
certained, they  may  be  thus  designated,  ia  the 
usual  form,  as  "persons  whose  names  are  to  the 
jurors  unknown."  Thus,  an  indictment  for 
harboring  thieves  unknown  is  sufiicient  from 
the  necessity  of  the  case,  upon  the  fair  presump- 
tion tliat  the  names  cannot  be  discovered;  and 
in  indictments  for  assault,  for  felonious  homi- 
cides, and  the  like,  the  person  injured  or  killed 
may  be  mentioned  as  unknown,  if  such  is  the 
fact:  1  Chitty,  Or.  L.  211,  212;  2  Hawk.  P. 
<i.  281;  Com.  v.  EiUhings,  5  Gray,  482;  Blodget 
V.  Stats,  8  Ind.  408;  PeiAle  ▼.  Adams,  17  Wend. 
475;  Reed  v.  State,  16  Ark.  499;  Reg,  ▼.  Camp- 
beU,  1  Car.  &  K.  82;  Reg.  v.  Stroud,  2  Moody, 
Cr.  Cas.  270. 

The  indictment  was  not  bad  for  duplicity  be- 
<;au8c  it  charged  that  on  the  22d  day  of  De- 
cember, 188§,  the  accused  sold  intoxicating 
liquors  to  divers  persons  whose  names  to  the 
jurors  were  unknown.  For  augh^  that  appears 
upon  the  record,  the  offense  charged  in  the  in- 
•dictment  may  be  deemed  a  single  transaction, 
occurring  at  the  time  and  place  set  forth,  and  a 
<:onyiction  may  be  had  upon  proof  of  sale  to 
•one  person. 

Upon  the  subject  of  duplicity,  Waite, «/.,  in 
Barnes  v.  State,  20  Conn.  282,  observed:  "No 
matters,  however  multifarious,  will  operate  to 
make  a  declaration  or  information  double,  pro- 
vided that  all  taken  together  constitute  but  oue 
connected  charce,  or  one  transaction."  A  man 
may  accordingly  be  indicted  for  the  battery  of 
two  or  more  persons  in  the  same  count,  or  for 
41  libel  upon  two  or  more  persons,  when  the 

{)ublication  is  one  single  act,  or  for  selling 
iquor  to  two  or  more  persons,  without  ren- 
dmng  the  count  bad  for  duplicity.  State 
V.  Anderson,  8  Rich.  L.  172;  Rex  v.  Benfield,  2 
Burr.  980.  984;  Rexy.  Jenour,  7  Mod.  400. 

In  Rex  V.  Benfield  the  question  was  asked : 
^'Cannot  the  King  call  a  man  to  account  for  a 
breach  of  the  peace  because  he  broke  two 
beads  instead  of  one?  How  many  informa- 
tions have  been  for  libels  upon  the  King  and  his 
ministers?" 

But  the  further  objection  is  raised  that  the 
Statute  upon  which  the  indictment  was  found- 
ed is  so  defective  in  its  provisions  that  it  can- 
not be  properly  executed,  and  therefore  has  no 
validity  as  a  law.  The  grounds  of  objection 
aie  that  the  Act  does  not  provide  adequate 
means  for  determining  whether  the  signatures 
on  the  petition  to  the  township  trustees  for  an 
election  are  genuine,  and  whether  the  signers 
constitute  one  fourth  of  the  qualified  electors 
of  the  township;  that  there  is  no  provision  for 
the  filing  and  preservation  of  the  petition;  and 
that,  as  the  record  of  the  result  of  the  election 
is  made  only  prima  facie  evidence  that  the  sell- 
ing of  intoxicating  liquors  is  prohibited  and 
unlawful,  it  will  become  an  issue  of  fact  in 
every  prosecution  under  the  law,  whether  the 
law  is  in  force  or  not.  It  may  be  fairly' pre- 
sumed that  the  township  trustees  will  not 
order  a  special  election,  as  provided  in  the  Stat- 
ute, until  they  have  satisfactory  evidence  that 
the  petition  to  them  has  been  signed  by  the  re- 
quisite number  of  the  qualified  voters  of  the 
township.  Nor  is  it  to  be  presumed  that  the 
township  officers,  in  whom  the  people  have  re- 
posed so  much  trust  and  confidence,  will  neg- 
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lect  to  file  and  preserve  the  petitkm 
to  them  in  their  official  capacity;  and,  altbougk 
the  record  of  the  result  of  the  eleciioa  is  noi 
made  conclusive  evidence,  the  Statute  is  not 
thereby  rendered  inoperative. 

An  Act,  though  not  clear  and  definite— 
though  vague  and  indefinite — ^as  to  its  meibod 
of  eiuorcement,  may  nevertheless  be  valid.  It 
will  not  be  declared  void  because  it  is  difficult 
of  execution,  or  because  it  fails  to  accomplish 
its  purposes  as  fully  as  the  Legislature  designed. 
As  decided  in  Codiran  v.  Loring,  17  Ohio.  409, 
427:  *  'Though  a  law  is  imperfect  in  its  de> 
tails,  it  is  not  void,  unless  it  is  so  imperfect  ss 
to  render  it  utterly  impossible  to  execute  it" 
The  objection,  therefore,  above  stated,  does 
not  impair  the  validity  of  the  Statute  in  ques- 
tion. 

It  is  claimed,  however,  in  the  cases  at  bar, 
that  there  are  constitutional  objections  which 
are  fatal  to  the  validity  of  the  Act  of  March  3, 
1888.  In  the  first  place  it  is  contended  that  the 
Act  is  of  a  general  nature,  and  has  not  a  uni- 
form operation  throughout  the  State,  and  xs 
therefore  in  conflict  with  section  26.  art.  3, 
Const  Conceding,  for  the  purpose  of  this  in- 
quiry, that  the  Act  under  consideration  is  a  law 
of  a  general  nature,  it  satisfies,  in  our  view, 
the  constitutional  requirement  that  it  shall  be 
of  uniform  operation.  It  is  an  Act  '*lo  Fur- 
ther Provide  Against  the  Evils  Resulting 
from  the  Traffic  in  Intoxicatinj^  Liquora  by 
Local  Option  in  Any  Township  in  the  State  of 
Ohio."  One  fourth  of  the  qualified  electors  of 
any  township  may  petition  the  trustees  for  the 
privilege  of  determining  by  ballot  whether  the 
sale  of  intoxicating  liquors  as  a  beverage  shall 
be  prohibi ted.  The  election  is  to  be  cond ucted 
in  all  respects  the  same  in  every  township,  and 
if  the  result  of  the  vote  is  against  the  sale,  the 
same  penalty  is  attached  in  every  township  for 
carrying  on  the  traffic.  The  provisions  of  the 
Act  are  l)ouuded  only  by  the  limits  of  th  >tate, 
and  uniformity  in  its  operation  is  not  destroyed 
because  the  electors  in  one  or  more  townshipi 
maj  not  see  fit  to  avail  themselves  of  its  pro- 
visions. The  Act  makes  no  discrimination  be- 
tween localities  to  the  exclusion  of  any  town- 
ship. Every  township  in  the  State  comes 
within  the  purview  of  the  law,  and  may  hare 
the  advantage  of  its  provisions  by  complying 
with  its  terms.  The  operation  of  the  Statute 
is  the  same  in  all  parts  of  the  State,  under  the 
same  circumstances  and  conditions. 

By  the  Municipal  Code  of  May  7,  1869,  sec- 
tion 199,  it  was  declared  that  all  cities  and  in- 
corporated villages  should,  among  other  things, 
have  the  power,  and  might  provide  by  ordi- 
nance for  the  exercise  of  such  power,  "to  reg- 
ulate, restrain  and  prohibit  ale,  beer  and  porter 
houses  or  shops,  and  houses  and  plao"*?  of  no- 
torious or  habitual  resort  for  tippling  or  intem- 
perance." The  uniformity  in  the  operation  of 
this  law  of  a  general  nature  was  not  measured 
and  fixed  by  tne  number  of  cities  and  incorpo- 
rated villages  that  might  exercise  the  granted 
power.  One  or  many  might,  like  the  v  illage 
of  McConoelsville,  pass  the  needful  ordinance, 
but  the  provision  of  the  Code  was  none  the  leas 
of  uniform  operation  throughout  the  State: 
The  feature  of  uniformity  in  the  Local  Option 
Law  under  consideration  would  no  more  be 
marred  because  the  qualified  electors  of  the 
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4owD8h1pe  eenenilly  fail  to  tdopt  its  provisions, 
iban  tbe  above  euactinent  of  the  Municipal 
Code  would  have  ceased  to  operate  uniformly, 
because  cities  and  incorporated  villages  did  not 
generally  pass  ordinances  to  prevent  ale,  beer 
■and  porter  houses. 

A  clause  in  the  Constitution  of  California, 
like  that  in  the  Constitution  of  this  State,  pro- 
Tides  that  "all  laws  of  a  general  nature  shall 
have  a  uniform  operation."  In  People  v.  Judge, 
17  Cal.  554,  Baldwin,  J,,  referring  to  this  pro- 
Tision,  says:  "The  language  must  be  carefully 
noted.  .  .  .  The  expression  is,  that  these  laws 
'of  a  ^ueral  nature'  shall  be  'uniform  in  their 
operation/ — ^that  is,  that  such  laws  shall  bear 
•equally  in  their  burdens  and  benefits  upon  per- 
sons standing  in  tbe  same  category." 

In  Brooks  ▼.  Bpde,  37  Cal.  875,  It  was  said  by 
Sanderson,  Jl:  "By  a  'uniform  operation,'  I 
understand  ...  an  operation  which  is  equal 
in  its  effect  upon  all  persons  or  things  upon 
which  the  law  is  designed  to  operate  at  all." 
The  meaning  of  the  provision  was  there  held  to 
be,  "that  every  law  shall  have  a  uniform  oper- 
ation upon  all  the  citizens,  or  persons,  or  things 
of  any  class  upon  whom  or  which  it  purports 
to  take  effect,  and  that  it  shall  not  grant  to  any 
citizen,  or  class  of  citizens,  privileges  which, 
upon  the  same  terms,  shall  not  equally  belong 
to  all  citizens." 

Section  17,  art.  2,  of  the  Constitution  of  Kan- 
sas also  requires  that  "all  laws  of  a  general 
Dature  shall  have  a  uniform  operation  through- 
out the  Slate." 

In  Lfavcntrorth  Co,  v.  Hf tiler,  7  Kan.  479,  it 
was  held  that  where  the  provisions  of  an  Act 
are  designed  for  the  whole  Slate,  and  every 
part  thereof,  sucb  Act  has,  in  contemplation,  a 
uniform  operation  throughout  the  State,  not- 
withstanding the  condition  or  circumstances  of 
the  State  may  be  such  as  not  to  give  the  Act 
any  actual  or  practical  operation  in  every  part 
thereof.  In  that  case,  there  came  under  review 
an  Act  of  the  Legislature  which  provided  that 
tbe  board  of  county  commissioners  of  any  coun- 
ty to,  into,  through,  from  or  near  which  any 
railroad  might  be  located,  might  subscribe  to 
the  capital  stock  of  any  such  railroad  corpora- 
tion, in  the  name  and  for  the  benefit  of  the 
countv,  to  an  amount  not  exceeding  the  sum  of 
$800,000,  in  any  one  corporation,  and  might 
issue  bonds  of  the  county  in  payment  for  the 
stock;  but  no  such  bonds  should  be  issued  un- 
til the  quesdon  was  first  submitted  to  a  vote  of 
tbe  qualified  electors  of  the  county,  at  some 
^neral  or  some  special  election.  The  commis- 
sioners of  Leavenworth  County  called  a  special 
€lection  to  determine,  by  vote  of  the  electors, 
whether  the  board  of  commissioners  should 
subscribe  $250,000  to  the  capital  stock  of  the 
"Union  Pacific  Railway  Co. ,  Eastern  Division," 
and  issue  the  bonds  of  the  county  in  payment 
for  the  stock.  Miller  sued  tbe  commissioners 
upon  one  of  the  bonds  issued,  and  it  was  set  up 
in  defense  that  the  Act  under  which  the  bonds 
were  issued  was  unconstitutional;  that  the 
bonds  were  therefore  issued  without  authority, 
and  were  void.  On  this  point  the  language  of 
the  court  was:  "We  scarcely  think  it  necessary 
to  say  anything  with  reference  to  section  if, 
artf  2,  of  the  Constitution.  The  Act  under  con- 
sideration is  so  obviously  in  harmony  with  this 
section  that  the  question  attempted  to  be  raised 
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upon  its  supposed  incongruity  needs  no  eluci- 
dation from  us.  All  the  provisions  of  said  Act 
are  expressly  enacted  for  the  whole  State,  and 
for  every  part  of  the  State;  and  it  is  no  more 
necessary  that  the  same  amount  of  stock  be 
taken  in  each  and  every  county  of  the  State,  in 
order  that  the  Act  shall  have  a  uniform  opera- 
tion therein,  than  that  the  same  number  of  men 
shall  be  executed  in  each  county  of  the  State, 
in  order  that  the  law  punishing  murder  in  the 
first  degree  shall  have  uniform  operation 
throughout  the  State." 

We  cannot  reach  the  conclusion*that,  because 
the  electors  of  one  township  may  decline  to  pe- 
tition the  trustees  to  order  a  special  election  to 
determine  by  ballot  whether  the  sale  of  intox- 
icating liquors  as  a  beverace  shall  be  prohibit- 
ed, every  other  township  in  the  State  shall  be 
deprived  of  that  privilege,  on  the  ground  that 
the  Act  is  not  capable  of  a  uniform  operation. 
Without  seeking  an  authoritative  definition  of 
the  term  "law  of  a  general  nature,"  in  its  con- 
stitutional sense,  we  are  of  the  opinion  that  the 
Act  of  March  8,  1888,  is  not  open  to  the  objec- 
tion that  it  is  not  susceptible  of  the  uniform 
operation  contemplated  in  the  Constitution. 
But  it  is  further  contended  that  the  Act  is  a 
delegation  of  legislative  power  to  the  i)eople, 
and  therefore  in  contravention  of  section  1,  art. 
2,  of  the  Constitution.  That  section  piovides 
that  the  legislative  power  of  tbe  State  shall  be 
vested  in  a  General  Assembly,  which  shall  con- 
sist of  a  Senate  and  House  of  Representatives. 
It  is  a  general  rule  that  the  agent  whose  em- 
ployment and  trust  are  personal  cannot,  wilh- 
out'express  or  implied  authority  from  his  prin- 
cipal, delegate  his  power.  And  it  is  a  settled 
maxim  that  when  the  people,  in  their  sovereign 
capacity,  have,  by  the  Constitution,  conferred 
the  law-making  power  upon  the  Legislature, 
that  department  cannot  delegate  such  power  to 
any  other  body.  The  power  must  remain 
where  located,  and  laws  must  be  enacted 
through  the  established  agency,  until  there  is  a 
change  in  the  Constitution  itself.  Yet,  while 
the  principle  may  be  universally  recognized 
that  the  Legislature  cannot  evade  its  constitu- 
tional trust  as  the  law-making  agent,  ditllculty 
may  arise  in  determining  whether,  by  any  spe- 
cial Act,  the  Legislature  has,  directly  or  indi- 
rectly, sought  to  devest  itself  of  its  constitu- 
tional authority  and  obligation.  The  natural 
tendency  of  the  legislative  department  is  to  en- 
croachment, and  we  may  well  be  inclined,  in 
the  first  instance,  to  question  whether  it  has 
relinquished  any  portion  of  its  power. 

In  the  exercise  of  the  duties  devolved  upon 
the  legislative  branch  of  the  state  government, 
it  is  manifest  that  discretion  and  judgment  are 
required,  not  only  in  determining  the  subject 
matter  of  legislation,  but  not  unfrequently  in 
ordering  the  conditions  or  contingencies  upon 
which  laws  are  to  be  carried  into  effect.  It 
may  be  deemed  expedient  in  one  case  to  pro- 
vide for  preliminary  action  before  a  law  is  ex- 
ecuted, which,  under  other  circumstances, 
would  not  be  adopted.  In  requiring  such  pro- 
ceedings prior  to  the  enforcement  oi  a  law,  the 
[legislature  need  not  be  prevented  from  keep- 
ing within  the  strict  line  of  its  authority.  It  is 
evident,  we  think,  that  the  Act  whose  consti- 
tutional validity  is  called  in  question  was  a 
complete  law  when  it  had  passed  through  the 
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several  sUges  of  leglMative  enactment,  and  de- 
rived none  of  its  validity  from  a  vote  of  the 
people.  In  all  its  parts  it  is  an  expression  of 
the  will  of  the  Legislature,  and  its  execution  is 
made  dependent  upon  a  condition  prescribed 
by  the  legislative  department  of  the  State.  By 
its  terms  it  was  made  to  take  effect  from  and 
after  its  passage.  The  qualified  electors  derive 
their  authority  to  petition  the  trustees,  and  the 
trustees  obtain  their  authority  to  order  a  special 
election,  directly  from  the  Legislature.  The 
right  of  the  electors  to  register  their  votes  for 
or  against  the  sale  of  intoxicating  liquors  is 
conferred  by  the  same  body.  If  a  majority  of 
the  votes  cast  at  such  election  should  be  against 
the  sale,  the  traffic  in  intoxicating  liquors  is 
thereby  prohibited  and  made  unlawful,  by  vir- 
tue of  the  Act  of  the  Creneral  Assembly,  which 
may  at  once,  if  a  change  should  come  over  the 
legislative  will,  repeal  the  law,  and  avoid  the 
result  of  the  election.  So  far  from  the  vote  of 
the  electors  breathing  life  into  the  Statute,  it  is 
only  through  the  Statute  that  the  electors  are 
entitled  to  vote  at  the  special  election.  While 
they  are  free  to  cast  their  votes,  the  consequence 
of  their  aggregate  vote  is  fixed  and  declared  by 
the  Act  of  the  Legislature.  The  penal  sanc- 
tion of  the  Act  is  subject  to  no  mc;Iification  by 
the  action  of  the  electors,  and  it  is  an  elemen- 
tary principle  that  "the  main  strength  and 
force  of  a  law  consists  in  the  penalty  annexed 
to  it.  Herein  is  to  be  found  the  principal  ob- 
ligation of  human  laws."  1  Bl.  Com.  67.  In 
some  of  the  authorities  which  we  have  ex- 
amined the  idea  is  prominent  that  when  the 
voters  are  called  on  to  express  by  their  ballets 
their  opinion  as  to  the  subject  matter  of  the 
law,  they  declare  no  consequence,  prescribe 
no  penalties,  and  exercise  no  legislative  func- 
tions. The  consequences,  it  is  said,  are  de- 
clared in  the  law,  and  are  exclusively  the  result 
of  the  legislative  will. 

In  Com.  V.  Weller,  14  Bush,  218,  an  Act  to 
prohibit  the  sale  of  intoxicating  liquors  in  the 
County  of  Bullitt  provided  that  "it  shall  take 
effect  whenever  it  shall  be  ratified  by  a  major- 
ity of  the  voters  of  said  county."  The  view 
taken  by  the  court  in  construing  the  Act  was 
that  the  Le^slature  was  not  attempting  to  del- 
egate it5  authority  to  a  new  agency;  that  when 
the  Act  passed  the  Legislature,  and  was  signed 
by  the  executive,  it  became  a  law,  and,  by  rea- 
son of  the  law.  the  people  interested  in  its  pas- 
saire  were  authorized  to  vote  for  or  against  ita 
provisions;  that  the  making  its  operation  to 
depend  on  the  popular  vote  was  a  part  of  the 
law  itself,  and  its  going  into  operation  on  the 
contingency  that  the  people  voted  for  it  was 
the  lei^islative  will  on  the  subject. 

In  the  well-known  case  of  Cincinnati,  W,  d 
Z,  R  Co,  v.  Clinton  Co,  1  Ohio  St.  77,  the 
county  commiasioners  were  authorized  by  an 
Act  of  the  General  Assembly  to  subscribe  to  the 
capital  stock  of  the  company,  the  question  of 
subscription  having  been  first  submitted  to  the 
qualified  electors  of  the  county.  "We  think 
it,"  says  Ranney,  «/.,  in  delivering  the  opinion 
of  the  court,  "undeniable  that  the  complete 
exercise  of  legislative  power  by  the  General 
Assembly  does  not  necessarily  require  the  Act 
to  so  apply  its  provisions  to  the  subject  matter 
as  to  compel  their  employment  without  the  in- 
tervening assent  of  other  persons,  or  to  prevent 
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their  taking  effect  only  upon  tlie  perfornmiMt 
of  conditions  expressed  in  the  law." 

The  Local  Option  Act  under  consideraHon  i» 
virtually  a  law  to  prohibit  the  sale  of  intoxicat- 
ing liquors  upon  the  contingency  that  a  major- 
ity of  the  qualified  electors  of  any  towDblii{> 
snail  vote  against  the  sale.  Practically,  it  is  to 
go  into  operation  upon  such  contingencrr. 

"Many  laws."  says  Scott,  J,,  m  P^  v. 
Weddell,  17  Ohio  St  271,  "can  only  operate 
upon  the  happening  of  certain  oontingendes; 
yet  they  are  nevertheless  valid.** 

Indeed,  the  doctrine  is  generally  accepted 
that  it  is  within  the  scope  of  the  legislutiTfr 
power  to  enact  laws  which  shall  not  take  effect 
until  the  happening  of  some  particular  eveot, 
or  in  some  contingency  thereafter  to  arise,  or 
upon  the  performance  of  some  specified  oondi- 
tion.  May  not  the  execution  of  a  law  depend 
upon  the  condition  of  a  popular  vote,  as  well 
as  upon  any  other  fair  and  reasonable  con  tin- 
gency? 

The  language  of  Redfield,  Oh,  J.,  in  StaUr. 
Parker,  26  Vt.  857,  cames  with  it  great  force 
"After  a  full  examination."  aays  he,  "of  the 
arguments  by  which  it  is  attempted  to  be  main- 
tained that  statutes  made  dependent  upon  such 
contingencies  are  not  valid  laws,  ana  a  good 
deal  of  study  and  reflection,  I  must  declare  that 
I  am  fully  convinced,  although  at  first,  with- 
out much  examination,  somewhat  inclined  to 
the  Slime  opinion,  that  the  opinion  ia  the  result 
I  of  false  analogies,  and  so  founded  upon  a  la- 
tent fallacy.  It  seems  to  me  that  the  distinc- 
tion attempted  between  the  contingency  of  a 
popular  vote  and  other  future  uncertainties  ia 
without  all  just  foundation  in  sound  policy  or 
sound  reasoning,  and  that  it  has  too  often  been 
made  more  from  necessity  than  choice;  rather 
to  escape  from  an  overwhelming  analogy  than 
from  any  obvious  difference  in  principle  in  the 
two  classes  of  cases;  for  .  .  .  one  may  find  any 
number  of  cases  in  the  legislation  of  (Ck>ngress, 
where  statutes  have  been  made  dependent  up- 
on the  shifting  character  of  the  Revenue  Laws, 
or  the  Navigation  Laws,  or  commerdal  rules, 
edicts  or  restrictions  of  other  countries."  The 
Act  of  Congress  which  came  under  review  be- 
fore the  Supreme  Court  of  the  United  States, 
in  the  case  of  T/ie  Aurora  v.  United  Stnti9,  11 
U.  8.  7  Cranch,  882  [3  L.  ed.  878],  ism  famiUar 
example  of  our  federal  legislation. 

In  the  case  of  Smith  v.JanefHUe,  26  Wis. 
291,  Dixon,  Ch.  J,,  in  discussing  this  subject, 
thus  observes:  *'It  is  said  that  the  Act  is  void, 
or  at  least  so  much  of  it  as  pertains  to  the  tax»> 
tion  of  shares  in  national  tianks,  because  it  was 
submitted  to  a  vote  of  the  people,  or  provided 
that  it  should  take  effect  only  after  approval 
by  a  majority  of  the  electors  voting  on  the  sub- 
ject at  the  next  general  election.  This  was  no 
more  than  providing  that  the  Act  should  take 
effect  on  the  happening  of  a  certain  future  con- 
tingency, that  contingency  being  a  popular 
vote  in  its  favor.  No  one  doubts  the  genenl 
power  of  the  Le^slature  to  make  such  regula- 
tions and  conditions  as  it  pleases  with  legaid 
to  the  taking  effect  or  operation  of  laws.  They 
may  be  absolute,  or  conditional  and  contin- 
gent; and  if  the  latter,  they  may  take  effect  on 
the  happening  of  any  event  which  is  future 
and  uncertain.  Instances  of  this  kind  of  lep^ 
islatfon  are  not  unfrequent  .  .  .  We  toe  ocu- 
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strained  to  bold,  therefore,  that  this  Act  is  aod 
¥ras  in  all  respects  valid  from  the  time  it  took 
effect,  .  .  .  and  consequently  that  there  was 
no  want  of  authority  for  the  levy  and  colleo- 
iion  of  the  taxes  in  question." 

We  are  aware  that  there  are  adjudged  cases 
which,  it  is  urged,  miiifate  against  the  riews 
we  herein  advance.  The  cases  of  Bice  v.  Fos- 
ter, 4  Harr.  (Del.)  479,  and  Fiarker  v.  Com,  6 
Pa.  607,  are  mainly  relied  upon;  but  in  Cfinetn- 
nati,  W.  d  Z.  R,  Go.  v.  Clinton  Co.  supra,  this 
court  drew  the  distinction  that  the  voters  in 
those  cases  were  not  called  upon  to  determine 
on  the  execution  of  a  law  under  and  in  con- 
formity to  its  provisions,  but  whether  the  law 
itself  should  continue  to  exist.  And  in  Loek^s 
App.  72  Pa.  491,  the  case  of  Parker  v.  Com. 
was  held  to  have  been  overruled  soon  after  it 
was  decided;  not  in  express  terms,  but  by 
undermining  its  foundation  in  holdinpf  that 
laws  could  constitutionally  be  made  dependent 
on  a  popular  vote  for  tbeir  operation.  Agnew, 
<71,  said:  'This  popular  vote  is  but  the  law's 
appointed  means  of  determining  a  result,  which 
the  law  enacts,  in  an  alternative  form,  shall  be 
the  contingency  of  its  operation.  .  .  .  The 
true  distinction  I  conceive  is  this:  The  Legisla- 
ture cannot  delegate  its  power  to  make  a  law; 
but  it  can  make  a  law  to  delegate  a  power  to 
determine  some  fact  or  state  of  things  upon 
which  the  law  makes,  or  intends  to  make,  its 
own  action  depend." 

There  have  been  numerous  decisions  and 
much  discussion  concerning  the  validity  of 
statutes  denominated  "Local  Option  Laws," 
and  the  subject  of  contingent  legislation  has 
given  rise  to  wide  debate  and  many  adjudica- 
tions; but  we  do  not  consider  it  necessary,  in 
this  branch  of  our  inquiry,  to  make  further 
citation  of  cases  or  opinions. 

It  is  argued,  however,  that  the  Act  of  March 
8,  1888,  seeks  to  prohibit  the  liquor  traffic, 
while  the  Legislature  has  power  only  to  reg- 
ulate it,  and  is  therefore  in  conflict  with  the 
Constitution.  The  9th  section  of  article  15  of 
the  Constitution,  which  is  the  same  as  section 
18  of  the  schedule,  is  as  follows:  "No  license 
to  traffic  in  intoxicating  liquors  shall  hereafter 
be  granted  in  this  State;  but  the  Genernl  As- 
sembly may  by  law  provide  against  evils  re- 
sulting therefrom."  Suppose  that  section  were 
eliminated  from  the  Constitution,  it  would  not 
be  easy  to  establish  that  the  Legislature  might 
not,  under  the  broad  grant  of  legislative  pow- 
er, sanction  or  prohibit,  at  its  pleasure,  the 
traffic  in  intoxicating  liquors  as  a  beverage. 
"The  legislative  power  of  this  State  shall  be 
vested  in  a  General  Assembly."  is  the  language 
of  the  Constitution,  and  in  the  provisions  of 
that  section  of  the  schedule  we  can  find  no  im- 
plied limitation  upon  the  legislative  power, 
whereby  the  General  Assembly  would  be  for- 
bidden to  legislate  for  the  prohibition  of  such 
traffic  in  intoxicating  liquors.  Whether,  un- 
der the  ordinary  constitutional  limitations,  the 
absolute  prohibition  of  the  liquor  trade  is  a 
constitutional  exercise  of  legislative  authority, 
is  a  question  that  has  largely  engaged  the  at- 
tention of  judicial  tribunals.  The  qneniion 
involves  a  consideration  of  the  police  power. 
and  the  department  of  government  wliich  can 
and  does  exercise  that  power  is  the  Legisiature; 
and  it  is  among  the  limitations  upon  the  legis- 
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lative  power  that  we  are  to  seek  the  limitations 
upon  the  police  power  over  the  liquor  traffic 

In  the  recent  case  of  Mugler  v.  Kansas,  128 
U.  8.  623  [31  L.  ed.  205].  it  was  recognized  as 
a  fundamental  rule  that  it  belongs  to  the  leg- 
islative branch  of  the  government  to  exert 
what  are  known  as  the  police  powers  of  the 
State,  and  to  determine,  primarily,  what  meas- 
ures are  appropriate  or  needful  for  the  protec- 
tion of  the  public  morals,  the  public  health,  or 
the  public  safety.  Justice  Harlan,  in  pro- 
nouncing the  opinion  of  the  court  in  that  case, 
says:  "If,  therefore,  a  State  deems  the  absolute 
prohibition  of  the  manufacture  and  sale  within 
her  limits  of  intoxicating  liquors  for  other  than 
medical,  scientific  and  mechanical  purposes,  to 
be  necessary  to  the  peace  and  securitjr  of  so- 
cietjr,  the  courts  cannot,  without  usurping  leg- 
islative functions,  override  the  will  oi  the 
people  as  thus  expressed  by  their  chosen  repre- 
sentatives. They  have  nothing  to  do  with  the 
mere  policy  of  legislation." 

In  Tiedeman  on  Limitations,  §  103,  this  sub- 
ject has  been  treated  with  much  research  and 
abilitv.  The  numerous  cases  are  there  col- 
lected, and  it  is  stated  by  that  author  as  evi- 
dent that  the  decisions  of  the  courts  in  different 
parts  of  the  country  have  generally  sustained 
laws  for  the  prohibition  of  the  sale  of  intoxi- 
cating liquors  in  any  manner,  form  or  bulk 
whatever,  and  on  the  ground  that  the  trade 
works  an  injury  to  society,  and  may  therefore 
be  prohibited.  The  grant  of  legislative  power 
in  the  present  Constitution  is  found  in  very 
nearly  the  same  words  in  the  Constitution 
adopted  in  1802.  But,  in  view  of  the  practice 
under  the  former  Constitution,  which  con- 
tained no  provisions  relative  to  the  subject  of 
intoxicating  li(j[uors,  and  under  which  many 
Acts  called  "License  Acts"  were  passed  by  the 
General  Assembly,  the  framers  of  the  present 
Constitution  inserted  the  section  of  the  sched- 
ule which,  when  adopted  and  made  part  of 
the  Constitution,  would  prevent  the  granting 
of  licenses  "to  traffic  in  intoxicating  liquors,  and 
empower  the  General  Assembly  to  provide 
against  the  evils  resulting  therefrom.  The  re- 
striction upon  the  legislative  power  which  for- 
bids the  granting  of  any  such  license  cannot, 
we  conceive,  be  construed  into  a  dcfiDitive 
settlement  of  the  extent  to  which  the  Li'^'isla- 
ture  may  go,  in  the  direction  of  prohibiting  the 
traffic  in  intoxicating  liquors  as  a  beverage. 
To  say  that  no  license  shall  be  granted  is  not 
to  say,  by  implication,  that  such  tratlic  may 
not  be  prohibited.  The  refusal  to  license  is 
obviously  not  out  of  the  direct  line  of  prohibi- 
tion. The  adoption  by  the  people,  as  pjirt  of 
the  Constitution,  of  a  provision  which  placed 
under  interdiction  the  license  to  trade  in  liquor, 
was  an  expression  of  the  popular  will  that  the 
State  should  not  thLnafter,  by  its  afBrmative 
action,  through  the  (uneral  Assembly,  extend 
favor  or  cncoura;;!  m  ^nt  to  the  tratlic.  But, 
though  the  authority  of  the  Legislature  waa 
thereby  abridged  to  the  extent  of  forbidding 
the  pass  ige  of  any  Act  to  license  the  traflic, 
the  ample  grant  of  le.L''iHlative  power  to  the 
General  Assembly  remained  sufficient,  when 
called  into  exercise,  for  all  the  purposes  of  pro- 
hibiting the  sale  of  intoxicating  liquors  as  a 
l)everage.  If  any  doubt,  however,  was  to  arise 
in  the  future  as  to  the  authority  conferred  by 


the  General  Anembljr  may  by  law  provide 
against  the  evils  resulting  from  the  traffic. 

When  the  General  Aissembl^r  was  clothed 
with  authority  by  the  Constitution  to  provide 
by  law  against  the  evils  resulting  from  the 
traffic  in  intoxicating  liquors,  it  was  left  to  its 
discretion,  subject  to  such  express  limitations 
as  the  Constitution  imposed,  to  select  the 
means  whereby  those  evils  mieht  be  avoided. 
The  Legislature,  in  the  plenitude  of  its  discre- 
tion, having  determined  upon  the  methods  of 
providing  against  such  resulting  evils,  it  would 
not  be  for  the  judicial  branch  of  the  state  gov- 
ernment to  interfere. 

"If,"  says  Mcllvaine,  J".,  in  State  y. Frame, 
89  Ohio  St.  390,  "in  the  judgment  of  the  Gen- 
eral  Assembly,  it  be  necessary,  in  order  to  pre- 
vent evils  resulting  from  the  traffic,  that  the 
sale  and  use  of  intoxicating  liquors  as  a  bever- 
age be  absolutely  prohibited,  we  can  see  no 
constitutional  ground  upon  which  such  exer- 
cise of  its  judgment  and  discretion  can  be  re- 
viewed." And  if,  in  view  of  diminishing  those 
evils,  a  system  of  regulation  is  adopted  which 
practically  prohibits  the  sale  of  intoxicating 
liquors  as  a  beverage,  it  is  not  for  this  court  to 
say  there  has  been  a  misuse  of  legislative  dis- 
cretion. 

This  court  has  held,  in  Adler  v.  Whitbeck,  44 
Ohio  St.  539,  7  West.  Rep.  201,  that  the  Gen- 
eral Assembly  is  vested  with  the  power,  in 
regulating  the  traffic  in  intoxicating  liquors,  to 
levy  a  tax  upon  the  busine&s;  but,  while  the 
tax  is  fully  authorized,  it  may,  from  its  mag- 
nitude, prove  so  onerous  as  virtually  to  amount 
to  a  prohibition  of  such  business.    A  tax  thua 


the  municipal  corporations  of  the  Stute.  But 
it  is  contended  that  there  is  nd  authority  to  di- 
rectly prohibit  the  sale  in  townshipel  Whatever 
may  be  the  power  of  the  General  AcBembly  in 
regard  to  municipal  corporations,  through  the 
medium  of  city  or  village  ordinances.  In  our 
judgment,  when  it  is  conceded  that,  in  provid- 
ing^ against  the  evils  resulting  from  the  traffic 
in  intoxicating  liquors  as  a  beverage,  the  Leg- 
islature may,  without  infringing  tne  Constitu- 
tion, prohibit  the  sale,  such  prohibition  may 
extend  to  townships  as  well  as  to  other  divisions 
of  the  State.  Whatever  legislation  may  be 
legitimate  and  necessary  for  the  mitigation  or 
suppression  of  the  evils  resulting  from  the  traf- 
fic should  reach  localities  where  such  evils 
may  exist,  whether  townships  or  municipal 
corporations. 

After  examining  the  many  authorities  cited, 
and  giving  due  weight  to  the  arguments  of 
counsel,  we  are  unable  to  reach  the  conclusion 
that  the  Statute  under  review  is  void  for  re- 
pugnancy to  the  Constitution  on  any  ground 
that  has  been  taken.  Certainly,  we  do  not  feel 
that  clear  and  strong  conviction  of  the  incom- 
patibility of  the  Constitution  and  the  law  with 
each  otner,  which,  as  Chief  Justice  Marshall 
said,  should  always  exist  before  the  Legislature 
is  to  be  pronounced  to  have  transcended  its 
powers,  and  its  Acts  to  be  considered  as  void. 

The  judgment,  Uiertfore,  of  tJte  Court  of  Com- 
mon Pleat  in  Gordon  «.  State,  and  of  the  Cir- 
cuit Court  in  Santoro  «.  State,  ihotUd  be  of- 


Judgment  accordingly. 


CALIFORNIA  SUPREME  COURT. 


SPRING  VALLEY  WATER  WORKS, 

Respt., 

D. 

CITY  AND    COUNTY  OP   SAN   FRAN- 
CIISCO  et  al.,  AppU. 

(.-..Oal.— J 

1.  A  suit  for  relief  asainat  an  ordi- 
nance fijcm{jr  unreasonable  water  rates  is  an 
equitable  one,  and  is  within  the  Jurisdiction  of 
the  superior  courts  of  California. 

8.  An  arbitrary  fixing^  of  water  rates 
by  the  board  of  supervisors  without  any  exercise 
oi  their  Judgrment  or  discretion  is  not  a  compli- 
ance with  their  duty  under  Ck)Dst.,  art.  li,  S 1,  fifiv- 
ing  them  power  to  fix  such  rates,  and  it  may  be 
set  aside  by  the  oourts  as  a  fraud  on  the  rights  of 
the  company. 

8.   The  reasonableness  of  water  rates 

fixed  by  the  board  of  supervisors  after  full  and 
fair  Inyeetiffation  cannot  be  reviewed  by  courts 
unless  there  was  actual  fraud  in  fixing  the  rates, 
or  they  were  so  palpably  and  grossly  unreason- 
able as  to  amount  to  the  same  thing. 
4*  Theboardofsnpervlfiorsisnotsofkr 
a  part  of  the  leg^islative  department 
of  the  State  as  to  be  entirely  independent  of  any 
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Judicial  control  in  the  exercise  of  its  duty  under 
the  CoQStitution  in  fixing  water  rates. 
6.   The  mayor  of  the  city  is  not  a  neces- 
sary party  to  a  suit  to  set  aside  the  water 
rates  established  by  the  board  of  supervisors. 

6.  Notice  to  a  water  company  of  an  inten- 
tion to  fix  water  rates  by  the  board  of  super- 
visors is  not  necessary  under  the  Ck>n8titutlon. 

7.  The  fkct  that  one  price  is  fixed  for  the 

consumer  who  has  a  meter,  and  a  different  price 
for  one  who  has  none,  does  not  make  an  ordi- 
nance fixing  water  rates  uncertain  and  indefinite. 

8.  A  requirement  that  a  water  <M>mpany 
shall  ftimish  meters  to  those  who  desire  to 
have  the  water  used  by  them  measured  is  not 
unreasonable. 

(January  1, 1880.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  Superior  Court  for  the  City  and 
County  of  San  Francisco  overruling  a  demur- 
rer to  the  complaint  in  an  action  brought  to  set 
aside  a  certain  ordinance  fixing  water  rates, 
and  to  enjoin  the  taking  of  any  action  thereun- 
der, and  to  enforce  the  passage  of  another  ordi- 
nance for  the  purpose  of  fixing  reaaonaUe 
water  rates.    Affirmed, 


"W.  Foote  for  appellaDts. 

Messrs.  William  F.  Herrlne:  and  Bar- 
ber, Boalt  &  Bishop  for  respondent. 

Works*  J,,  delivered  the  opinion  of  the 

'     court: 

f  This  action  is  brought  to  set  aside  and  declare 
▼oid  an  ordinance  of  the  board  of  supervisors 
of  the  City  and  County  of  8an  Francisco  fixing 
'water  rates  to  be  charged  for  water  to  be  fur- 
nished to  said  City  and  its  inhabitants  for  the 
year  commencing  July  t,  1S89.  The  com- 
plaint, after  alleging  the  plaintiff's  corporate 
existence,  and  its  object  and  purpose,  viz.,  to 
furnish  water  to  said  City  and  County,  and 
otlier  preliminary  and  technical  matters,  avers 
that  it  has,  for  the  purpose  mentioned,  ''con- 
atructed  aqueducts  and  pumping  and  other 
works,  and  laid  many  miles  of  water  pipe  for 
distributing  water  to  its  consumers,  and  that 
its  aforesaid  lands,  water  rights,  works,  build- 
ings and  improvements  necessary  to  enable  it 
to  fulfill  the  said  purposes  of  its  incorporation, 
are  of  very  great  value,  to  wit.  of  a  value  ex- 
ceeding $25,000,000."  That  it  has  projected, 
and  has  now  in  course  of  construction,  large 
additions  to  its  works,  necessary  to  meet  the 
demands  of  said  City  and  its  inhabitants,  and, 
in  order  to  meet  the  wants  of  said  City  and  its 
inhabitants,  and  "to  meet  the  expenses  and  pay 
the  cost  of  the  said  additions  to  its  works  and 
improvements,  it  will  be  necessary  for  the 
plaintiff  to  lay  out  and  expend,  during  the  year 
ending  June  80, 1890,  very  large  sums  of  money 
anioimting  in  the  aggregate  to  more  than 
$1,500,000."  That  for  these  purposes  it  has 
borrowed  large  sums  of  money,  amounting,  in 
the  aggi-egate,  to  more  than  $9,600,000,  and 
has  an  aggregate  interest-bearing  indebtedness, 
secured  by  mortgage  on  its  property,  of  $9,000- 
000.  That  the  interest  which  will  accrue  and 
have  to  be  paid  during  the  year  ending  June 
80,  1890,  will  amount,  in  Uie  aggregate,  to 
$498,000.  That  the  operating  expenses  of  the 
plaintiff's  business  for  said  year  will  amount  to 
$390,000,  and  the  taxes  to  be  paid  by  it  will 
amount  to  $70,600.  That  its  capital  stock  is 
$10,000,000,  is  divided  into  100,000  shares,  and 
held  by  more  than  1,100  shareholders,  and  that 
the  holdei-s  of  said  stock  are  reasonably  entitled 
to  receive,  in  dividends  upon  their  said  stock, 
not  less  tlian  7  per  cent  per  annum  upon  the 
par  value  of  said  stock.  That  the  plaintiff  is 
entitled  to  receive  a  reasonable  and  just  com- 
pensation for  the  services  rendered,  "and  that, 
if  so  fixed,  its  aggregate  annual  income  from 
such  rates  would  be  sufilcient  to  pay  the  inter- 
est on  its  indebtedness,  the  taxes  upon  its  prop- 
erty, and  its  operating  and  other  fixed  expen- 
ses, and  to  pay  dividends  to  its  stockholders 
amounting  to  at  least  7  per  cent  upon  the  par 
value  of  their  stock;  and  that  to  this  end  it  was 
and  is  entitled  to  have  its  rates  for  the  year 
commencing  July  1,  1889,  and  ending  June  80, 
1890,  so  fixed  and  established  that  its  gross  in- 
come for  said  year  will  amount  to  at  least 
$1,670,000."  That,  as  required  by  law,  the 
plaintiff  furnished  said  board  of  supervisors, 
and  filed  with  the  clerk  thereof,  a  detailed  state- 
ment, verified  by  the  oath  of  the  president  and 
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payer  durmg  the  year  preceding  the  •  date  of 
such  statement,  and  also  showing  all  revenue 
derived  by  said  plaintiff  from  all  sources  during 
said  year,  and  an  itemized  statement  of  expen- 
ditui^  made  by  plaintiff  for  supplying  water 
during  said  lime.  "That  from  said  statement 
it  appeared,  and  so  the  fact  is,  that  the  receipta 
and  expenditures  made  by  the  plaintiff,  f  rqm 
furnishing  and  for  supplying  water  during  Said 
time  were  as  follows,  viz.:  Receipts — fiSm 
water-rates,  $1,421,751.39;  from  other  soumes, 
$12,498.25;  total,  $1,484,249.64.  Disbi^iise- 
ments — for  operating  expenses,  $361,658.65; 
for  interest,  $448,257.85;  for  taxes,  $70,624.40; 
for  dividends,  $600,000;  total,  $1,475,535.90. 
Balance,  expenditures  over  receipta,  $41,286.- 
26." 

The  complaint  further  alleges  "that  said 
board  of  supervisors  did  not,  during  said  month 
of  February,  1889,  so  fix  and  prescribe  said 
rates  for  said  year,  and  have  not  at  any  time 
lawfully  or  duly  fixed  or  prescribed  any  rates 
whatever  for  supplying  fresh  water  to  said  City 
and  County,  and  its  inhabitants,  during  said 
year;  that  on  the  28th  day  of  February,  1889. 
the  said  board  of  supervisors  assumed  and  pre- 
tended to  pass  a  certain  pretended  ordinance  or 
order,  purporting  to  fix  ihe  maximum  rates  to 
be  charged  for  furnishing  fresh  water  to  said 
City  and  County,  and  ita  inhabitants,  for  the 
said  year  commencing  July  1,  1889,  and  ending 
June  80,  1800,  a  true  and  full  copy  of  which 
said  ordinance  or  order  is  hereto  annexed, 
marked  '  Exhibit  A,'  and  made  a  part  of  ita 
complaint.  That  the  said  ordinance  or  order 
purports  to  fix  the  rates  to  be  charged  for  sup- 
plying fresh  water  to  said  City  and  County, 
and  ita  inhabitanta,  for  said  year;  but  that  the 
same  is,  in  fact,  null  and  void,  and  of  no  effect, 
and  that  the  rates  pretended  thereby  to  be  tixed 
are  wholly  illegal  and  unauthorized.  That  the 
said  ordinance  or  order  was  passed,  or  pretend 
ed  to  be  passed,  without  any  notice  or  oppor- 
tunity to  be  beard  against  it  on  the  part  of  the 
plaintiff  or  other  person  interested.  That  said 
order  was  first  introduced  in  said  board  of  su- 
pervisors without  any  previous  notice  to  plain- 
tiff or  hearing  accorded  to  plaintiff  with  refer- 
ence to  the  subject  matter  thereof,  at  a  meeting 
of  said  board  of  supervisors  held  on  the  21st 
day  of  February,  A.  D.  1889,  and  was  there- 
after called  up  for  final  passage  at  a  meeting  of 
said  board  of  supervisors  held  on  the  28th  day 
of  February,  A.  D.  1889.  That  the  first  in- 
formation w^hich  the  plaintiff  received  thereof 
was  through  the  public  newspapers,  and  on  said 
2l8t  day  of  February,  and  that  the  first  oppor- 
tunity which  the  plaintiff  had  to  object  to  said 
order,  or  to  offer  to  introduce  evidence  before 
said  board  of  supervisors,  showing  that  said 
order  was  unreasonable  and  unjust,  was  at  said 
meeting  of  February  28,  A,  D.  1889. 

"That  at  said  meeting,  and  at  the  first  oppor- 
tunity, and  before  the  passage  of  said  order, 
the  plaintiff  offered  to  produce  and  Introduce 
evidence  and  testimony  before  said  t)oard  show- 
ing that  said  order  was  unreasonable  ana  un- 
just, in  that  it  would  not  hIIow  the  plaintiff  to 
collect  sufficient  revenue  to  pay  its  necessary 
operating  expenses,  interest  on  ita  indebtedness. 


lered  Dy  tuc  said  plaintin,  to  snow  tnat  tne  sain 
ordinance  or  order  was,  and  that  the  rates  pre- 
tended to  be  fixed  thereby  were,  unreasonable, 
unjust  and  opprcssiye,  and  refused  to  allow, 
and  did  not  allow,  any  evidence  wbateyer  to  be 
introduced  respecting  the  reasonableness  and 
justice  of  the  said  ordinance  or  order,  and  of 
the  rates  purported  to  be  fixed  thereby,  but 
immediately  passed  and  adopted  said  order 
without  giving  the  plaintifif  any  opportunity  to 
be  heard  whatever. 

"That  the  rates  purporting  to  be  fixed  by  said 
ordinance  or  order  were  fixed  arbitrarily,  at 
random,  and  by  mere  guess-work,  without  any 
consideration  of  or  regard  to  the  right  of  plain- 
tiff to  a  reasonable  compensation  for  applying 
water  to  the  said  City  and  County,  and  its  in- 
habitants, or  to  a  reasonable  income,  or  any 
income,  upon  its  investment,  and  without  any 
consideration  of,  or  regard  to,  the  value  of  the 
plaintiff's  works  and  ])roperty,  or  the  amount 
of  its  interest-bearing  indebtedness,  and  the 
annual  interest  charge  thereon,  or  its  operating 
expenses,  or  the  amount  of  taxes  which  it 
would  be  required  to  pay,  or  the  right  of  the 

Slaintiff's  stockholders  to  reasonable  or  any 
ividends  upon  their  stock,  and  without  any 
reference  to,  or  consideration  of,  the  actual 
cost  of  supplying  said  water,  but  in  total  dis- 
regard of  all  such  matters;  and  that  in  the 
passage  or  pretended  passage  of  said  ordinance 
or  order  the  said  board  of  supervisors  acted 
wholly  without  jurisdiction,  power  or  author- 
ity, and  in  excess  of  their  lawful  jurisdiction, 
power  or  authority.  That  the  said  ordinance 
or  order  is,  and  the  rates  purporting  to  be  pre- 
scribed and  fixed  thereby  are,  grossly  unjust, 
unreasonable  and  oppressive. 

**Tbat  said  rates  do  not  permit  of  nor  provide 
for  a  just  or  fair  or  reasonable  compensation 
for  the  water  to  be  supplied  during  said  year 
by  this  plaintiff  to  said  City  and  County,  and 
the  inhabitants  thereof:  and  that  if  said  ordi- 
nance or  order  is  enforced,  and  if  the  plaintiff 
is  prevented  from  chargingTand  collecting  any 
other  or  greater  rates  than  those  prescribed,  its 
gross  income  from  the  said  rates  for  the  year 
commencing  July  1, 1889,  and  ending  June  30, 
1890,  will  not  and  cannot  possibly  exceed  the 
sum  of  $750,000;  and  it  will  be  wholly  insuffi- 
cient to  pay  the  interest  on  plaintifl's  indebted- 
ness, its  operating  expenses  andtaxe^^;  and  not 
only  will  not  and  cannot  yield  any  dividend  to 
its  stockholders,  but  will  render  it  necessary  to 
levy  heavy  assessments  upon  said  stockholders 
to  pay  said  interest,  expenses  and  taxes." 

It  is  further  averred  that  the  defendants  are 
about  to  enforce  said  ordinance;  that  its  pas- 
sage has  already  impaired  the  plaintiff's  credit 
and  depreciated  the  value  of  its  property,  and, 
if  enforced,  it  will  greatly  impair,  if  not  entire- 
ly destroy,  the  plaintiff's  credit,  as  well  as  the 
value  of  its  property  and  capital  stock,  and 
prevent  it  from  constructing  and  completing 
the  work  necessary  to  supply  water  to  the  City 
and  its  inhabitants;  and  that  the  ordinance 
operates,  and  will  operate,  to  take  away  the 
plaintiff*s  property  without  due  process  of  law, 
and  deprive  the  plaintiff  of  the  equal  protec- 
tion of  the  laws,  and  that  the  plaintiff  has  no 
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ine  prayer  of  the  complaint  is  as  follows: 
'  'Wherefore,  the  plaintiff  prays  the  judgment 
and  decree  of  this  court:    (1)  That  the  said 
pretended  ordinance  or  order  of  the  board  of 
supervisors  of  said  City  and  County  is  utterly 
null  and  void,  and  of  no  effect  in  law.      (2) 
That  the  plaintiff  is  entitled  to  have  the  rates 
for  supplying  fresh  water  to  said  City  and 
County  and  its  inhabitants,  for  the  year  com- 
mencing July  1,  1689,  and  ending  June  80, 
1890,  and  for  other  years,  so  fixed  that   tbej 
will,  in  the  aggnegate,  afford  a  reasonable  and 
just  compensation  for  the  service  rendered, 
and  will  yield  a  suficient  annual  income  to  pay 
the  interest  on  its  indebtedness,  its  running*  ex- 
penses and  taxes,  and  to  the  plaintiff's  stock- 
holders a  dividend  of  not  less  than  7  per  cent 
per  annum  upon  the  face  value  of  their  stock. 
(8)  That  the  court  issue  Its  mandatory  injunc- 
tion or  other  peremptory  process  requiring  tbe 
said  board  of  supervisors  forthwith  to  fix  the 
rates  for  sufjplying  water  to  said  City    and 
County,  and  its  inhabitants,  for  the  year  com- 
mencing July  1,  1889,  and  ending  June  80, 
1890,  in  accordance  with  the  foregoing  princi- 
ples; to  give  plaintiff  and  all  other  persons  in- 
terested due  notice  and  an  opportunity  to  be 
heard  before  the  said  board  prior  to  the  final . 
adoption  of  any  order  fixing  such  rates;  and  to 
allow  the  plaintiff  and  others  interested  to  in- 
troduce evidence  respecting  the  reasonableness 
and  justice  of  such  proposed  order;  and  lo 
make,  by  their  counsel,  such  argument  upon 
the  subject  as  they  may  see  fit    (4)  That  each 
and  all  of  said  defendants  be  personally  en- 
joined from  any  attempt  to  enforce,  or  to  cause 
to  be  enforced,  tbe  said  pretended  ordinance  or 
order,   or  from  bringing,  or  causing  to   be 
brought,  any  action  or  suit  against  the  plaintiff 
in  law  or  in  equity,  to  enforce  any  forfeiture 
of  the  plaintiff's  franchise  or  works,  or  for  any 
other  purpose,  for  any  refusal  or  failure  of  the 
plaintiff  to  obey  the  suid  pretended  ordinance 
or  order,  or  to  conform  to  the  rates  thereby 
prescribed,  and  from  any  attempt,  directly  or 
indirectly,  to  compel  the  plaintiff  to  furnish 
water  at  any  other  rates  than  those  fixed  by  the 
board  of  supervisors,  in  obedience  to  the  decree 
and  mandate  of  this  court.    (5)  That  the  plain- 
tiff's rights  in  the  premises  be  forever  quieted 
against  each  and  all  of  the  defendants.    (6) 
That  the  plaintiff  have  such  other  and  further 
relief  as  to  the  court  mav  seem  meet  and  com- 
formable  to  equity  and  good  conscience,  to- 
gether with  the  cosUj  of  this  suit." 

There  was  a  demurrer  to  the  complaint, 
which  was  overruled,  and,  the  defendants  de- 
clining to  answer,  judgment  was  rendered  in 
favor  of  the  plaintiff,  that  the  rates  and  com- 
pensation "are  grossly  unreasonable,  unjust 
and  oppressive,  and  amount  to  the  taking  of 
the  property  of  the  plaintiff  for  public  use 
without  lust  compensation,  and  without  due 
process  of  law;"  that  said  ordinance  "is  outside 
and  in  excess  of  the  jurisdiction  of  the  board 
of  supervisors,  as  conferred  by  article  14,  §  1» 
of  the  Constitution  of  the  State  of  California, 
and  not  a  compliance  with  the  provisions  of 
said  article  and  section,  and  is,  and  ever  baa 
been,  illegal,  unauthorized  and  void." 
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It  was  further  decreed  that  the  ordinaoce 
t>e  set  aside  and  vacated,  that  the  defendaDts 
be  eojoined  from  eDforcin^  the  same,  and  that 
tbey  be  .  enjoined  from  bringing  any  action 
■ajrainst  the  plaintiff  to  enforce  any  forfeiture 
of  its  franchise  and  works  on  account  of  any 
past  or  future  refusal  to  obey  said  pretended 
ordinance,  or  to  conform  to  said  rates,  or  any 
-of  them,  quieting  plain  tiff's  rights  in  the  prem- 
ises, and  directing  that  the  board  of  supervis- 
ors proceed  forthwith  to  fix  said  rates  and  com- 
pensation 88  provided  by  the  Constitution. 

The  appellants  having  seen  fit  to  rest  tbeir  case 
vpon  the  facts  as  stated  in  the  complaint,  in- 
stead of  answering  and  attempting  to  show 
that  the  board  of  supervisors  [bad  endeavored 
to  comply  with  the  provisions  of  the  Constitu- 
tion by  an  honest  and  fair  effort  to  ascertain 
4ind  fix  a  fair  and  reasonable  rate  for  water  to 
be  furnished,  the  only  question  for  us  to  deter- 
mine is  whether,  under  the  allegations  of  the 
oomplaint,  which  are  by  the  demurrer  ad- 
mitted to  be  true,  the  plaintiff  is  entitled  to 
sny  relief.  If  so,  the  Judgment  must  be  af- 
firmed. The  appellants  take  the  broad  ground 
that  the  Constitution  has  conferred  upon  the 
board  of  supervisors  the  absolute  and  exclusive 
right  to  fix  water  rates,  and  that  under  no  cir- 
cumstances have  the  courts  any  jurisdiction  to 
interfere  with  or  control  such  authority;  while 
the  respondent  contends  that  there  is  a  limita- 
tion on  the  power  of  the  board  which  compels 
the  board  to  fix  reasonable  rates  or  compensa- 
tion, and  that  whether  the  rates  or  compensa- 
tion fixed  by  such  board  are  reasonable  or  not 
the  courts  have  the  power  and  jurisdiction  to 
determine.  The  Constitution  (article  t4)  pro- 
vides: "  Section  1.  The  use  of  all  water  now 
appropriated,  or  that  may  hereafter  be  appro- 
priated, for  sale,  rental  or  distribution,  is  hereby 
declared  to  be  a  public  use,  and  subject  to  the 
regulation  and  control  of  the  State,  in  the  man- 
ner to  be  prescribed  by  law,  provided,  that  the 
rates  or  compensation  to  be  collected  by  any 
person,  company  or  corporation  in  this  State, 
for  the  use  of  water  supplied  to  any  city  and 
county,  or  city  or  town,  or  the  inhabitants  there- 
of, shall  be  fixed,  annually,  by  the  board  of 
•upervisors,  or  citv  and  county,  or  city  or 
town  council  or  other  governing  body  of  such 
city  and  county,  or  city  or  town,  by  ordinance 
or  otherwise,  m  the  manner  that  other  ordi- 
nances or  legislative  Acts  or  resolutions  are 
passed  by  such  body,  and  shall  continue  in 
force  for  one  year,  and  no  longer.  Such  ordi- 
nances or  resolutions  shall  be  passed  in  the 
mouth  of  February  of  each  year,  and  take  ef- 
fect on  the  1st  day  of  July  thereafter.  Any 
board  or  body  failing  to  pass  the  necessary  or- 
dinances or  resolutions  fixing  water  rates,  where 
necessary,  within  such  time,  shall  be  subject  to 
peremptory  process  to  compel  action  at  the  suit 
of  any  party  interested,  and  shall  be  liable  to 
such  further  processes  and  penalties  as  the  Leg- 
islature may  prescribe.  Any  person,  company 
or  corporation  collecting  water  rates  in  any 
city  and  county,  or  city  or  town,  in  this  State, 
otherwise  than  as  so  established,  shall  forfeit 
the  franchises  and  water-works  of  such  person, 
company  or  corporation  to  the  city  and  county, 
or  city  or  town,  where  the  same  are  collectea, 
for  the  public  use.  Sec.  2.  The  right  to  col- 
lect rates  or  compensation  for  the  use  of  water 
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supplied  to  any  county,  city  and  county,  or 
town,  or  the  inhabitants  thereof,  is  a  franchise, 
and  cannot  be  exercised  except  by  authority  of 
and  in  the  manner  prescribed  by  law." 

The  first  point  made  as  to  the  iurisdiction  of 
the  court  below  is  that,  conceding  the  com- 
plaint states  a  cause  of  action,  no  jurisdiction 
to  hear  and  determine  the  question  raised  there- 
by is  vested  in  the  superior  courts  by  the  Con- 
stitution or  laws  of  this  State.  There  is  no 
force  in  this  contention.  If  any  cause  of  ac- 
tion is  stated  in  the  complaint,  It  is  an  equita- 
ble one,  and  of  such  cases  superior  courts  are 
given  jurisdiction  in  the  broaaest  terms,  by  the 
Constitution  of  this  State.    Const,  art.  6,  ^  6. 

We  pass,  therefore,  to  the  only  real  question 
in  the  case,  viz.,  whether  there  is  any  power 
on  the  part  of  any  court,  no  matter  how  broad 
and  comprehensive  its  grant  of  jurisdiction 
may  be,  to  review,  interfere  with,  or  set  aside 
the  action  of  the  board  of  supervisors,  or 
whether  the  power  and  authority  of  sich  board 
is  exclusive  and  beyond  the  reach  of  the  courts, 
under  any  and  all  circumstances.  It  must  be 
conceded,  in  the  outset,  that  the  use  of  water 
for  sale  is  a  public  use,  and  that  the  price  at 
which  it  shall  be  sold  is  a  matter  within  the 
power  of  the  board  of  supervisor^)  to  determine. 
Mu7m  V.  lUinois,  94  U.  S.  118  [24  L.  ed.  771; 
Spring  Valley  Waterworks  v.  Bdiottler,  ifO 
U.  S.  847  [28  L.  ed.  173]. 

Indeed,  this  is  not  controverted  "by  the  re- 
spondent. The  Constitution  does  not,  in 
terms,  confer  upon  the  courts  of  the  State  any 
power  or  jurisdiction  to  control,  supervise  or 
set  aside  any  action  of  the  board  in  respect  to 
such  rates.  It  may  also  be  conceded,  for  the 
purposes  of  this  case,  that  when  the  board  of 
supervisors  have  fairly  investigated  and  exer- 
cised their  discretion  in  fixing  the  rates  the 
courts  have  no  right  to  interfere  on  the  sole 
ground  that  in  the  judgment  of  the  court  the 
rates  thus  fixed  and  determined  are  not  reason- 
able. That  such  is  the  case  is  attested  by 
numerous  authorities.  Neshitt  v.  Oreenwim 
DUt.  Board  of  Works,  L.  R.  10  O.  B.  465,  14 
Moak,  Eng.  Rep.  287;  Z>aw>  v.  New  York,  1 
Duer.  451-497;  Munn  v.  Illinois,  supra ; 
Spring  Vallev  Water 'Works  r.  Sehottler,  supra; 
Chicago  d  N,  W.  B.  Co.  ▼.  Dey,  35  Fed.  Kep. 
866. 

But  it  seems  to  us  that  this  complaint  pre- 
sents an  entirely  different  question  from  this. 
The  whole  gist  of  the  complaint  is  that  the 
board  of  supervisors  have  not  exercised  their 
judgment  or  discretion  in  the  matter;  that  they 
have  arbitrarily,  without  investigation,  and 
without  any  exercise  of  judgment  or  discre- 
tion, fixed  these  rates  without  any  reference  to 
what  they  should  be,  without  reference  either 
to  the  expense  to  the  plaintiff  necessary  to  fur- 
i  nish  the  water,  or  to  what  is  a  fair  and  reason- 
'  able  compensation  therefor;  that  the  rates  are 
'  so  fixed  as  to  render  it  impossible  to  furnish 
the  water  without  loss,  and  so  low  as  to  amoimt 
to  a  practical  confiscation  of  the  plaintiff's 
property.  If  this  be  true,  and  the  demurrer 
admits  it,  a  party  whose  property  is  thus  jeop- 
ardized should  not  be  without  a  remedy.  If 
the  action  of  the  board  of  supervisors  was 
taken  as  the  complaint  alleges,  they  have  not 
in  any  sense  complied  with  the  requirementa 
of  the  Constitution,  and  their  pretended  actioa 


work  iB]u8tice  to  one  or  toe  otber.  Tne  Uon- 
stitutioD  does  not  contemplate  any  such  mode 
of  fixing  rates.  It  is  not  a  matter  of  giiess 
work  or  an  arbitrary  fixing  of  rates  without 
reference  to  the  rights  of  toe  water  oompany 
or  the  public.  When  the  Constitution  provides 
for  the  fixing  of  rates  or  compensation,  it 
means  reasonable  rates  and  just  compensation. 
To  fix  such  rates  and  compensation  is  the  duty, 
and  within  the  jurisdiction,  of  the  board.  1*0 
fix  rates  not  reasonable  or  compensation  not 
just  is  a  plain  violation  of  its  duty.  But  the 
courts  cannot,  after  the  board  has  fully  and 
fairly  investigated  and  acted,  by  4xing  what  it 
believes  to  be  reasonable  rates,  step  in  and  say 
its  action  shall  be  set  aside  and  nullified  be- 
cause the  courts,  upon  a  similar  investigation, 
have  come  to  a  different  conclusion  as  to  the 
reasonableness  of  tbe  rates  fixed.  There  must 
be  actual  fraud  in  fixing  the  rates,  or  they 
must  be  so  palpably  and  grossly  unreasonable 
and  unjust  as  to  amount  to  tbe  same  thing. 
The  right  of  the  plaintiff  to  dispose  of  the 
water  collected  in  its  reservoirs  at  reasonable 
rates,  is  the  only  value  it  has,  and  is  the  only 
thin^  that  can  bring  the  plaintiff  any  return 
for  the  money  expended  for  reservoirs  for  its 
storage  and  pipes  for  its  distribution.  Not 
only  reservoirs,  pipes  and  other  works  and  im- 
provements necessary  to  carry  out  the  objects 
of  its  incorporation,  but  the  water  itself,  is 
property  which  cannot  be  taken  without  just 
conpensatioD.  The  fact  that  the  right  to  store 
and  dispose  of  tbe  water  is  a  public  use.  sub- 
ject to  th«  control  of  the  State,  and  that  its 
regulation  is  provided  for  by  the  Constitution 
of  this  State  does  not  affect  the  question. 

"RegulatioD,"  as  provided  for  m  the  Consti- 
tution, does  not  mean  "confiscation,"  or  a  tak- 
i!3g  without  just  compensation.  If  it  does, 
then  our  Constitution  is  clearly  in  violation  of 
tho  Constitution  of  the  United  States,  which 
provides  that  this  shall  not  be  done.  The 
ground  taken  by  the  appellant  is  that  the  fix- 
ing of  rates  is  a  legislative  act;  that  by  the 
terms  of  thfi  Constitution  the  board  of  super- 
visorp  are  made  a  part  of  the  legislative  de- 
partment of  the  state  government,  and  exclu- 
sive power  given  to  &em,  which  cannot  be 
encroached  upon  by  the  courts.  In  other 
words,  the  board  of  supervisors,  for  the  pur- 
pose of  fixing  these  water  rates,  is  a  part  of  one 
of  the  co-ordmateand  independent  departments 
of  the  state  government,  and  as  such  bevond 
and  independent  of  any  control  by  the  judicial 
department.  This  court  has  held  that  tho  fix- 
ing of  water  rates  is  a  legislative  act,  at  least  to 
the  extent  that  the  action  of  the  proper  bodies 
clothed  with  such  power  cannot  be  controlled 
by  writs  which  can  issue  only  for  the  purpose 
or  controlling  judicial  action.  SpringValley 
Water  WorU  y.  Bryant,  52  Cal.  132;  Spring 
Valley  Water- Works  v.  San  Franctnco,  Id.  Ill; 
Spring  Valley  Water- Works  y.  Bartlett,  63  CaL 

There  are  other  cases  holding  the  let  to  be 
legislative,  but  whether  it  is  judicial,  legisla- 
tive or  administrative  is  immaterial.  Let  it  be 
which  it  may,  it  is  not  above  the  control  of  the 
courts,  in  proper  cases.  It  has  also  been  held 
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ludgment  cannot  be  controlled  by  toe  court* 
bv  mandamus.    Berryman  y.  Perkins,  65  CaL 

The  right  and  jurisdiction  in  this  respect  are 
fully  and  accurately  stated  in  Davis  y.  JV^tr 
York,  1  Duer,  451-497.  as  follows:    "Notwith- 
standing these  observations,  the  question  still 
remains.  Has  this  court,  or  any  court  of  equity, 
the  power  to  interfere  with  the  legislative  dis- 
cretion of  the  common  council  of  this  city,  or 
of  any  other  municipal  corporation?     And  Uy 
this  question  I  at  once  reply,  'Certainly  not.  if 
the  term  "discretion"  be  properly  linaited  and 
understood;'  and,  thus  understood,  1  carry  tne 
proposition  much  further  than  the  counsel  who 
advanced  it.    This  court  has  no  right  to  inter- 
fere with  and  control  the  exercise,  not  merely 
of  the  legislative,  but  of  any  other  discretion- 
ary, power  that  the  law  has  vested  in  the  cor- 
poration of  the  city;  and  hence  I  deem  it  quife 
immaterial,  whether  the  resolution  in  favor  of 
Jacob  Sharp  and  his  associates  be  termed  a 
'by-law,'  a  *grant  *  or  •contract,'  or  whether 
the  power  exercised  in  passing  it  be  termed 
'legislative,'  'judicial '  or  'executive;'   for,  if 
the  corporation  had  the  power  of  granting  at 
all  the  extraordinary  privileg:es  which  tbe  res- 
olution confers,  the  propriety  of  exercising  the 
power,  and,  perhaps,  even  the  form  of  its  ex- 
ercise, rested  entirely  in  its  discretion.     Nor  i» 
this  all.     A  court  of  equity  has  no  right  to  in- 
terfere with  and  control  in  any  case  the  exer- 
cise of  a  discretionary  power,   no  matter  in 
whom  it  may  be  vested, — a  corporate  body,  or 
individuals,  the  aldermen  of  a  city,  tbe  direc- 
tors of  a  bank,  a  trustee,  executor  or  guar- 
dian; and  I  add  that  the  meaning  and  principle 
of  the  rule,  and  the  limitations  to  which  it  is 
subject,  are,  in  all  the  cases  to  which  it  ap- 
plies,  exactly   the  same.    The  meaning  aod 
principle  of  the  rule  are  that  the  court  will  not 
substitute  its  own  judgment  for  that  of  the 
party  in  whom  the  discretion  is  vested,  and 
thus  assume  to  itself  a  power  which  the  law 
had  given  to  another;  and  the  limitations  to 
which  it  is  subject  are  that  the  discretion  must 
be  exercised,  within  its  proper  limits,  for  the 
purposes  for  which  it  was  given,  and  from  the 
motives  by  which  alone  those  who  gave  the  di»*- 
cretion  intended  that  its  exercise  should  be 
governed." 

We  are  not  inclined  to  the  doclrine  asserted 
by  the  appellants  in  this  case,  that  every  sub- 
ordinate body  of  oflBcers  to  whom  the  Legisla- 
ture delegates  what  may  be  regarded  as  legis- 
lative power  thereby  becomes  a  part  of  the 
legislative  branch  of  the  state  government,  and 
beyond  judicial  control. 

In  the  case  of  Uavis  v.  New  York,  supra,  it 
is  said:  "It  is  this  construction,  therefore,  that 
I  adopt;  and,  for  the  purposes  of  this  opinion, 
I  shall  treat  the  resolution  as  an  ordinance  or 
by-law,  and  its  reconsideration  and  adoptions* 
properly  acts  of  legislation,  in  tbe  fullest  sense 
in  which  the  term  '  legislation '  can  be  justly 
applied  to  the  acts  of  a  corporate  body.  Mak- 
ing these  concessions,  the  denial  of  the  juris- 
diction of  this  court  amounts  to  this:  that  a 
court  of  equity,  of  general  jurisdiction,  has  no 
power,  in  any  case  or  for  any  purpose,  to  n- 
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strain  the  legialatiYe  iictioii  of  a  niUDlcipal  cor- 
poration, nor  in  any  manner  to  interfere  with 
or  control  its  legislative  discretion,  no  matter 
to  what  subject  the  action  may  be  directed,  nor 
bow  manifest  and  crross  the  violation  of  law, 
even  of  the  provisions  of  its  own  charter,  that 
it  may  involve,  and  no  matter  by  what  motives 
of  fear,  partialitv  or  corruption  its  discretion 
may  be  governed,  nor  how  extensive  and  irrep- 
arable the  mischief  that  in  the  particular  case 
may  be  certain  to  result  to  individuals  or  the 
public  from  its  threatened  exercise.  If  this  be 
true,  as  a  proposition  of  law,  then  the  injunc- 
tion order  of  this  court,  f  nim  the  want  of  juris- 
diction manifest  on  its  face,  was  wholly  void. 
If  the  proposition  be  not  true,  the  order  was 
valid,  and  should  have  been  obeyed.  ...  In 
reply  to  a  question  put  by  the  court,  it  was  ex- 
pressly affirmed  by  one  of  the  counsel  that, 
should  the  common  council  attempt,  by  an  or- 
dinance, and  from  motives  manifestly  corrupt, 
to  convey,  for  a  grossly  inadequate  or  merely 
nominal  consideration,  all  the  corporate  prop- 
erty of  the  city,  neither  this  nor  any  other  court 
would  have  power  to  suppress  by  an  Injunction 
the  meditated  fraud,  or,  when  consummated, 
to  rescind  the  ^nt,  or  punish  its  authors,  or 
devest  them  of  its  fruits.  There  could  be  no 
remedy,  we  wera  told,  but  from  the  force  of 
public  opinion,  and  the  action  of  the  people  at 
an  ensuing  election;  and  all  this  upon  the  ground 
that  neither  the  propriety  nor  the  honesty  of 
the  proceedings  of  a  legislative  body,  nor,  while 
they  are  pending,  even  their  legality,  can  ever 
be  made  a  subject  of  judicial  inquiry.  This,  it 
must  be  confessed,  is  a  startling  doctrine.  We 
all  felt  it  to  be  so  when  announced,  and  I  re- 
joice that  we  are  now  able  to  say,  with  an  en- 
tire conviction,  that,  applied  to  a  municipal 
corporation,  it  is  just  as  groundless  in  law  as  it 
seems  to  us  it  is  wrong  in  its  principle,  and  cer- 
tainly would  be  pernicious  in  its  effects.  The 
doctrine,  exactly  as  stated,  may  be  true  when 
applied  to  the  Legislature  of  the  State,  which, 
as  a  co-ordinate  branch  of  the  government,  rep- 
resenting and  exercising,  in  its  sphere,  the  sov- 
ereignty of  the  people,  is,  for  political  reasons 
of  manifest  force,  wholly  exempt  in  all  its  pro- 
ceedinf2s  from  any  leeal  process  or  judicial  con- 
trol; but  the  doctrine  is  not,  nor  is  any  portion 
of  it,  true,  when  applied  to  a  subordinate  mu- 
nicipal body,  which,  although  clothed  to  some 
extent  with  legislative  and  even  political  pow- 
ers, is  yet,  in  the  exercise  of  all  its  powers,  just 
as  subject  to  the  authority  and  control  of  courts 
of  justice  to  legal  process,  legal  restraint  and 
legal  correction  as  any  other  body  or  person, 
natural  or  artificial.  The  supposition  that 
there  exists  an  important  distinctioDi,  or  any 
distinction  whatever,  between  a  municipal  cor- 
poration and  any  other  corporation  aggregate, 
in  respect  to  the  powers  of  courts  of  justice 
over  its  proceedings,  is  entirely  gratuitous,  and, 
as  it  seems  to  me,  is  as  destitute  of  reason  as  it 
certainly  is  of  authority.  The  counsel  could 
refer  us  to  no  case,  nor  have  we  found  any,  in 
which  the  judgment  of  the  couit  has  proceeded 
upon  such  a  distinction,  nor,  in  our  researches, 
which  have  not  been  limited,  have  we  been 
able  to  discover  that,  by  any  judge  or  jurist, 
the  existence  of  such  a  distinction  has  ever  been 
asserted  or  intimated."    Pages  494,  495. 

This  case  was  affirmed  by  the  Court  of  Ap- 
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peals  of  New  York,  in  People  v.  SturtevarU,  9 
J.  T.  268,  and  the  doctrine  announced  meeta 
with  our  approval. 

Ck)unsel  for  appellants  rely,  mainly,  in  sup- 
port of  their  position,  on  the  decision  of  the 
Supreme  Court  of  the  United  States  in  what 
are  known  as  the  "Granger  Cases"  the  leading 
one  of  which  is  the  case  of  Mvnn  v.  Ulinais, 
94  U.  S.  118  [24  L.  ed.  771;  but,  while  there 
may  be  some  language  used  in  the  opinion  in 
that  case  tending  to  maintain  their  contention, 
there  was  no  such  question  presented  as  we  have 
here,  and  the  point  made  in  this  case  was  not 
decided.  The  question  there  presented  is  dear- 
ly stated  by  the  learned  chief  justice  in  his 
opinion:  "The  question  to  be  determined  in 
this  case  is  whether  the  General  Assembly  of 
Illinois  can,  under  the  limitations  upon  the  leg- 
islative power  of  the  Slates  imposed  by  the 
Constitution  of  the  United  States,  fix  by  law 
the  maximum  of  charges  of  the  storage  of  grain 
in  warehouses  at  Chicago  and  other  places  in 
the  State  having  not  less  than  100.000  inhabi- 
tants, 'in  which  grain  is  stored  in  bulk,  and  in 
which  the  grain  of  different  owners  is  mixed 
together,  or  in  which  grain  is  stored  in  such  a 
manner  that  the  identity  of  different  lots  or  par* 
eels  cannot  be  accurately  preserved.' "  Page 
123.  See  also,  for  a  statement  of  the  questions 
passed  upon  in  this  case,  Wabash,  St,  L,  <fe  P. 
iJ.  Co,  V.  Illinois,  118  U.  S.  557-568  [80  L.  ed. 
244-2481. 

It  will  be  observed  from  this  statement  that 
the  only  question  there  was  whether  the  power 
to  regulate  prices  rested  in  the  Legislature  of 
the  State  of  Illinois  at  all,  and  not  whether,  if 
it  did  exist,  it  was  exclusive,  and  beyond  judi- 
cial inquiry  and  control.  That  there  was  no 
intention  to  decide  that  the  courts  have  no  ju- 
risdiction to  interfere  in  this  class  of  cases,  upon 
a  proper  showing  is  clearly  indicated  by  what 
is  saia  by  the  same  court  in  later  decisions,  and 
by  judges  of  other  federal  courts.  In  the  case 
of  Spring  Valley  Water- Works  v.  Schotiler,  1 10 
U.  S.  347  [28  L.  ed.  173J,  Chief  Justice  Waite, 
who  delivered  the  opinion  in  Mun/it  v.  Illinois, 
said:  "That  it  is  within  the  power  of  the  gov- 
ernment to  regulate  the  prices  at  which  water 
shall  be  sold  by  one  who  enjoys  a  virtual  mo- 
nopoly of  the  sale,  we  do  not  doubt.  That 
?[uestion  was  settled  by  what  was  decided  on 
uU  consideration  in  Munn  v.  Illinois,  94  U.  8. 
118  [24  L.  ed.  77].  As  was  said  in  that  case, 
such  regulatiotis  do  not  deprive  a  person  of  his. 
property  without  due  process  of  law.  What 
I  may  be  done  if  the  municipal  authorities  do  not 
exercise  an  honest  judgment,  or  if  they  fix  upon 
a  price  which  is  manifestly  unreasonable,  need 
not  now  be  considered,  for  that  proposition  is 
not  presented  by  this  record.  The  objection 
here  is  not  to  any  improper  prices  fixed  by  the 
officers,  but  to  their  power  to  fix  prices  at  all. 
By  the  Constitution  and  the  legislation  under 
it,  the  municipal  authorities  have  been  created 
a  special  tribunal  to  determine  what,  as  between 
the  public  and  the  company,  shall  be  deemed  a 
reasonable  price  during  a  certain  limited  period. 
Like  every  other  tribunal  established  by  the 
Legislature  for  such  a  purpose,  their  duties  are 
judicial  in  their  nature,  and  they  are  bound,  in 
morals  and  in  law,  to  exercise  an  honest  juck"- 
ment  as  to  all  matters  submitted  for  their  offi- 
cial  determination."     Bpring   Valley   WaUr^ 


116  U.  8.  331  r29  L.  ed.  638,  644],  Chief  Justice 
Waite  aaid:  *'Froin  what  has  tbus  been  said,  it 
is  not  to  be  inferred  that  this  power  oMimita- 
tioD  or  regulation  is  itself  without  limit.  This 
power  to  regulate  is  not  a  power  to  destroy, 
And  limitation  is  not  the  equivalent  of  conflsca- 
iion.  Under  pretense  of  regulating  fares  and 
freights,  the  state  cannot  require  a  railroad 
43orporation  to  carry  persons  or  property  with- 
out reward;  neither' can  it  do  that  which  in  law 
amounts  to  a  taking  of  private  property  for 
public  use,  without  just  compensation,  or  with- 
out due  process  of  law  What  would  have  this 
•effect  we  need  not  now  say,  because  no  tariff 
has  yet  been  fixed  by  the  commission,  and  the 
Statute  of  Mississippi  expressly  provides  'that 
in  all  trials  of  cases  brou&;ht  for  a  violation  of 
any  tariff  or  charges,  as  fixed  by  the  commis- 
sion, it  may  be  shown  in  defense  that  such  tar- 
iff, so  fixed,  is  unjust.* "  See  also  Daw  v.  Bei- 
delman,  125  U.  S.  680  [81  L.  ed.  8411. 

In  the  case  of  Oeorgia  R,  dk  Bkg.  Co.  y.  Smith, 
128U.S.174-179  [32  Led.  377-880],  Mr,  Justice 
Field  sums  up  the  former  decisions  of  that  court 
asfollows;  "It  has  been  adjudged  bythiscourt. 
in  numerous  instances,  that  the  Legislature  of 
a  State  has  the  power  to  prescribe  the  charges 
of  a  railroad  company  for  the  carriage  of  per- 
sons and  merchandise  within  its  limits,  in  the 
absence  of  any  provision  in  the  charter  of  the 
company  constituting  a  contract  vesting  in  it 
authority  over  those  matters,  subject  to  the  lim- 
itation that  the  carriage  is  not  required  without 
reward,  or  upon  conditions  amounting  to  the 
taking  of  property  for  public  use  without  just 
oompensatioD;  and  that  what  is  done  does  not 
amount  to  a  regulation  of  foreign  or  interstate 
commerce."    128  U.  8. 179  [32  L.  ed.  3801. 

It  will  be  observed  that  in  all  the  decisions 
of  the  Supreme  Court  of  the  United  States, 
while  the  power  of  the  State  to  regulate  these 
-charges  is  recognized,  the  power  is  so  limited 
as  to  authorize  just  what  it  is  contended  should 
be  done  by  the  court  in  this  case.  This  same 
limitation,  so  necessary  to  the  rights  and  prop- 
erty of  corporations  and  individuals  vested  with 
-u  public  use,  is  fully  recognized  by  Brewer,  J,, 
now  one  of  the  justices  of  the  Supreme  Court 
of  the  United  States,  in  Chicago  dhN,  W.  R,  Co, 
V.  Dey,  35  Fed.  Rep.  866, 877.  After  reviewing 
the  Uranger  Cases,  and  other  cases  above  cited, 
he  says:  "It  is  obvious  from  thc.«e  last  quota- 
tions tbat  the  mere  fact  that  the  Legislature  has 
piu-sucd  the  forms  of  law  in  prescribing  a  sched- 
ule of  rates  does  not  prevent  inquiry  by  the 
courts;  and  the  question  is  open,  and  must  be 
decided  in  each  case,  whether  the  rates  pre- 
scribed are  within  the  limits  of  legislative 
power,  or  mere  proceedings,  which,  in  the  end, 
if  not  restrained,  will  work  a  confiscation  of 
the  property  of  complainant.  Of  course,  some 
rule  must  exist,  fixed  and  definite,  to  control 
the  action  of  the  courts;  for  it  cannot  be  that  a 
chancellor  is  at  liberty  to  substitute  his  discre- 
tion as  to  the  reasonableness  of  rates  for  that  of 
the  Legislature.  The  Legislature  has  the  dis- 
cretion, and  the  general  rule  is  that,  where  any 
oflicer  or  board  has  discretion,  its  acts,  within 
the  limits  of  that  discretion,  are  not  subject  to 
review  by  the  courts.  Counsel  for  complain- 
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investment  at  least  equal  to  the  lowest  current 
rate  of  interest,  say  8  per  cent.  Decisions  of 
the  supreme  court  seem  to  forbid  such  a  limit 
to  the  power  of  the  Legislature  In  respect  to 
that  which  they  apparently  recognize  as  a  right 
of  the  owners  of  the  railroad  property  to  some 
reward;  and  the  right  of  Judicial  interference 
exists  only  when  the  schedule  of  rates  estab- 
lished will  fail  to  secure  to  the  owners  of  the 
property  some  compensation  or  income  from 
their  investment.  As  to  the  amount  of  such 
compensation,  if  some  compensation  or  reward 
is  in  fact  secured,  the  Legislature  is  the  sole 
judge. "  Page  878.  See  further,  as  supporting 
this  view,  Pensacola  dt  A,  B,  Co,  y.  State  (FlaO 
8L.RA.661. 

Counsel  on  both  sides  have  shown  great  in- 
dustry and  research  in  the  presentation  of  this 
case,  and  manj  authorities  are  cited  bearing 
more  or  less  directly  on  this  question,  but  we 
cannot  extend  this  opinion  by  noticing  or  even 
citing  them  all.  We  have  cited  sufficient,  we 
think,  to  sustain  fuUy  our  view  that  the  court 
below  had  jurisdiction,  and  that  the  complaint 
presented  a  case  sufficient  to  call  for  the  inter- 
position of  the  court  in  the  matter.  The  con- 
clusion we  have  reached  on  this  question  is 
decisive  of  the  case,  but  there  are  other  points 
made  and  argued  in  the  briefs  which  it  is  proper 
we  should  notice. 

On  the  part  of  the  appellant,  it  is  contended 
that  a  part  of  the  allegations  of  the  complaint 
necessary  to  make  out  a  cause  of  action  are  of 
mere  conclusions  of  law,  and  should  not  be 
considered.  We  think,  however,  that  the  alle- 
gations referred  to,  or  enough  of  them  to  en- 
title the  plaintiff  to  the  relief  demanded,  are 
well  pleaded.  There  are  other  objections  to 
the  form  of  the  complaint,  and  the  manner  of 
alleging  the  facts,  which  are  equally  ground- 
less. It  is  further  claimed  that  the  mayor  of 
the  City  should  have  been  made  a  party,  but  we 
do  not  regard  this  as  necessary. 

On  the  part  of  the  respondent.  It  is  contended, 
in  support  of  the  decision  of  the  court  below, 
that  notice  to  the  plaintiff  of  an  intention  to  fix 
the  rates  was  necessary,  and  that  without  such 
notice  being  given  the  action  of  the  board  was 
a  taking  of  its  property  without  due  process  of 
law.  But  the  Constitution  is  self-executing, 
and,  as  it  does  not  require  notice,  we  think  no 
notice  was  necessary.  It  does  not  follow,  how 
ever,  that,  because  no  notice  48  necessary,  the 
boaiti  are  for  that  reason  excused  from  apply 
ing  to  corporations  or  individuals  interested  to 
obtain  all  information  necessary  to  enable  it  to 
act  intelligibly  and  fairly  in  fixing  the  rates. 
This  is  its  plain  duty,  and  a  failure  to  make  the 
proper  effort  to  procure  all  necessary  informa 
tion  from  whatever  source  may  defeat  its  action. 
Both  the  corporation  and  the  individuals  fur 
nishing  the  water,  as  well  as  the  public,  who 
must  pay  for  its  use,  are  entitled  to  a  careful 
and  honest  effort  on  the  part  of  the  board  to  ob 
tain  such  information  and  to  have  it  act  accord 
ingly. 

It  is  objected  to  the  ordinance  that  it  gives 
every  householder  an  option  to  require  a  meter 
upon  his  premises,  and  to  pay  for  the  water 
furnished  at  water  ratee,  which  are  different 
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from  the  house  rate.  It  is  contended  that  this 
does  not  fix  the  rate  as  the  Constitution  re- 
quires, hut  leaves  it  indefinite  and  uncertain. 
We  do  not  think  the  ordinance  is  defective  in 
this  respect.  The  rates  are  definitely  fixed ,  and 
the  fact  that  there  may  be  one  price  for  the 
consumer  who  has  a  meter  and  a  difTerent  price 
for  one  who  has  none  does  not  render  the  ordi- 
nance uncertain.  It  is  also  contended  that  the 
requirement  that  meters  shall  be  furnisbed  by 
the  plaintiff  is  unreasonable,  and  cannot  be  en- 
forced; but  we  think  otherwise.  The  require- 
ment that  the  party  f  urnishlnff  water  sball  pro- 
vide the  means  necessary  for  its  measurement, 
«o  that  the  quantity  furnished  and  to  be  paid 
for  may  he  known,  is  hot  an  unreasonable  ref- 
lation. The  expense  of  the  meter  could  not  be 
imposed  on  the  consumer.  State  ▼.  Jersey 
a-fy.  45N.J.  L.  246. 


There  are  other  objections  to  the  ordinance 
which  we  need  not  notice  specifically.  It  is 
enough  to  say  that,  in  our  opinion,  none  of 
tbem  are  well  taken. 

Finally,  we  are  asked  by  the  respondent  to 
lay  down  some  basis  upon  which  the  board 
must  proceed  in  fiidng  rates.  But  we  do  not 
feel  that  we  should  attempt  to  lay  down  such 
a  rule  in  advance.  This  must  be  left  to  the 
board  to  determine. 

Judgment  afflrmed,  • 

We  concur:  Beatty,  Ch,  J.;  McFarland* 
J,;  Sharpatein*  </.,  JPatevaon,  /. 

I  dissent:  Thornton,/. 

Fox,  J.f  bein^  disqualified,  did  not  partici- 
pate in  the  decision  of  this  case. 
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*1.  Where  m  mnnicipal  corporation  la* 
bj-  ita  charter,  anthoriaed,  by  ordlnanoes 
or  by-lawB,  **to  remove  and  abate  any  nulsanoe 
injurious  to  the  public  health/*  and  *'  to  do  all 
acta  and  make  all  regulations  which  may  be  nee- 
(■wmiy  and  expedient  for  the  preservation  of 
health,  or  the  suppression  of  disease,**  it  may,  at 
tts  election,  in  cases  falling  within  some  recog- 
nJied  head  of  equity  Jurisdiction,  resort  to  a 
court  of  equity  to  aid  it  in  enforcing  its  public 
duties  to  preserve  the  public  health  of  its  inhab- 
itants, and  maintaiu  in  its  own  name  an  action  to 
abate  a  pubUc  nuisance  within  its  corporate  lim- 
its affecting  the  public  health  of  the  municipal- 
tty. 
^Head  notes  by  MrrcHXix,  /. 


8.  In  order  to  Jnatif^  a  nnlaanee  by  legis- 
lative authority,  it  must  be  the  natural  and 
probable  result  of  the  act  authorized,  so  that  it 
may  fairly  be  said  to  be  covered  by  the  legislation 
conferring  the  power.  If  the  authorized  act  does 
not  neoessarUy  or  naturally  create  a  nuisance, 
but  such  result  flows  from  a  particular  manner 
of  doing  the  aot^  the  legislative  license  is  no  de- 
fense. 

(January  14, 1800.; 

APPEAL  by  defendants  from  an  order  of  the 
District  Court  for  Pine  County  overruling 
a  demurrer  to  the   complaint   in  an  action 
brought  to  enjoin  the  maintenance  of  a  public 
nuisance.     Affirmed. 
The  facts  sufficiently  appear  in  the  opinion. 
Mewrs.  J.M.  Gilman  and  W.  S.  Moore  for 
appellants. 
Mr.  Gordon  E.  Cole  for  respondent. 


Nora.— PuMic  nuisaneeA,  dbatemeni  of. 

The  police  power  of  the  State  is  adequate  to  give 
an  effectual  remedy  against  nuisances.  North- 
western FerUlixing  Ck>.  v.  Hyde  Park,  97  U.  8. 660 
<24  L.  ed.  1086). 

But  a  municipal  corporation  cannot,  by  its  mere 
«1eclarat1or.  that  a  structure  Is  a  nuisance,  subject 
it  to  removal.  Yates  v.  Milwaukee,  77  U.  8. 10  Wall. 
487  (19  L.  ed.  984). 

A  villaffo  Incorporated  by  a  charter  authorizing 
it  to  abate  nuisances  may,  by  an  ordinance,  abate  a 
nuisance.  Northwestern  Fertilizing  Co.  v.  Hyde 
Park,  guprcL 

That  which  is  declared  by  a  valid  statute  to  be  a 
Duisance  is  deemed  in  law  to  be  a  nuisance  tn  fact, 
and  should  be  dealt  with  as  suoh.  Carleton  v.  Rugg, 

5  L.  R.  A.  198, 149  Mass.  690. 

A  bill  in  equity  to  abate  a  public  nuisance  may  be 
filed  by  one  who  has  sustained  special  damages. 
MiseisBippi  ft  Mo.  R.  R.  Go.  v.  Ward,  67  U.  8.  S 
Black,  485  a?  L.  ed.  311). 

In  MaseachusettB  the  right  to  proceed  in  equity 
to  abate  public  nuisances,  in  the  exorcifie  of  the 
police  power,  where  neceasary  for  the  protection 
of  the  public,  has  been  fully  recognized.  Carleton 
V.  Rugg,  mtpra. 

That  municipal  corporations  may  restrain  nui- 

6  L.  R.  A 

See  also  21  L.  R.  A.  569. 


I  sauces,  see  Watertcwn  v.  Cowen,  4  Paige,  610;  Wil- 
liams V.  Smith,  22  Wis.  600:  Greenwich  v.  Easton  ft 
I  A.  R.  Co.  24  K.  J.  Eq.  221;  Potter  v.  Chapin.6  Paige, 
I  680;  Burllnartoo  v.  8chwarzmau,  62  Conn.  182;  New 
,  Haven  v.  Sargent,  88  Conn.  60;  Derby  v.  AUing,  40 
!  Conn.  410. 

i  It  is  necessary  in  all  populous  towns  and  crowded 
harbors  to  regulate  matters  of  nuisanceA  by  police 
ordinance,  and  pubUc  policy  requires  that  the  cor- 
poration or  conservators  of  the  court  should  not  be 
disturbed  in  the  exercise  of  those  powers  unless 
they  have  clearly  transcended  their  authority. 
Baurogartner  v.  Hasty.  100  Ind.  678, 50  Am.  Rep.  8313; 
North  Chicago  a  R.  Co.  v.  Lake  View,  105  UL  207, 44 
Am.  Rep.  788. 

There  is  a  distinction  between  temporary  and 
permanent  obstruction  of  streets.  Pettis  v.  John- 
son, 66  Ind.  148;  Langsdale  v.  Ronton,  12  Ind.  467; 
People  V.  Cunningham.  1  Denio,  624. 

A  city  may  summarily  tear  down  a  wooden  struc- 
ture, erected  within  designated  fire  llmltfi,  and  dan- 
freroue  on  account  of  fires.  Raumgartner  v.  Hasty 
and  North  Chicago  C.  K.  Co.  v.  Lake  View,  trupm; 
Monroe  v.  Gcrspach,  88  La.  Ann.  lull;  Raker  v* 
Boston.  12  Pick.  184;  First  Municipality  of  New  Oiw 
leans  v/BlIneau,8  La.  Ann.  680;  Kennedy  v.  Pheipa, 
10  La.  Ann.  227;  Monroe  v.  Hoffman,  29  La.  Ana- 


a  public  nuisance  injuriously  anecting  tne 
lives  and  heallb  of  the  inbabitants  of  tbe  Vil- 
lage; and  tbe  principal  question  is  tbe  rigbt  of 
tbe  plaintiff  to  maintain  sucb  an  action.  Tbe 
appeal  is  from  an  order  overruling  a  demurrer 
to  tbe  complaint.  Tbe  nuisance  complained 
of  is  tbat  tbe  defendants  (wbo  bave  erected 
and  maintained  a  dam  across  Snake  River, 
witbin  tbe  corporate  limits  of  tbe  Village,  to 
accumulate  water  in  a  pond  to  aid  in  sluicing 
logs,  and  by  means  of  wbich  large  tracts  of 
flat  land  witbin  tbe  Village  are  overflowed 
wben  tbe  pond  is  full),  in  tbe  bot  months  of 
tbe  summer,  open  the  gates  and  sluices  in  the 
dam,  and  draw  off  nearly  all  tbe  water  in  the 
pond,  thereby  converting  these  overflowed 
lands  into  m'arsbes  and  swamps,  wben  tbe 
mass  of  decaying  vegetable  matter  with  wbich 
the  land  is  covered  decomposes  in  the  beat  of 
tbe  sun,  tilling  tbe  air  wiih  malaria  and  mias- 
ma, which  causes  widespread  sickness  and 
death  among  tbe  inhabitants  of  tbe  Village. 
Part  of  tbe  relief  asked  is  tbat  defendants  may 
be  enjoined  from  so  operating  tbe  dam  as  to 
draw  off  tbe  water  in  the  pond,  and  lay  bare 
the.se  submerged  lands,  at  seasons  injuriously 
affecting  the  public  health  of  tbe  Village.  The 
contention  of  tbe  defendants  is  tbat  an  action 
to  abate  a  public  nuisance  cannot  be  maintained 
b^  a  private  individual  unless  he  sustains  spe- 
cial injury  diflerent  in  kind  from  tbat  suffered 
by  the  public  at  large,  and  tbat  tbe  plaintiff  in 
this  case  stands  upon  the  same  footing  as  to 
this  nuisance  as  a  private  person  not  sustaining 
any  special  injury,  inasmuch  as  tbe  Village  in 
its  corporate  capacity  does  not  sustain  any  sucb 
injury.  It  is  undoubted  law  tbat,  except  in  tbe 
case  of  a  private  person  sustaining  injury  spe- 
cial in  kind,  a  bill  to  restrain  an  existing  or 
threatened  public  nuisance  by  injucction  will 
only  lie  at  the  suit  of  the  State,  or  of  some 
proper  olflcer  or  body,  as  the  authorized  rep- 
resentative of  tbe  State.  It  must  also  be  con- 
ceded that  a  municipal  corporation  has  no 
control  over  nuisances  within  its  coiporate 
limits,  except  such  as  is  conferred  upon  it  by 
its  cbarter  or  general  laws. 

But  these  propositions  are  not,  in  our  judg- 
ment, decisive  of  this  case.  The  plaintiff  is  a 
Village  incorporated  under  Special  Laws  1881, 
chap.  39.  Chapter  4  of  this  Act,  which  de- 
fines the  general  powers  of  the  common  coun- 
cil of  the  village,  provides  that  they  shall  have 
authority,  by  ordinances,  resolutions  or  by- 
laws: *\26)  To  remove  and  abate  any  nuisance 
injurious  to  tbe  public  health"  "^27)  To  do 
all  acts  and  make  all  regulations  which  maybe 
necessary  and  expedient  for  the  preservation  of 
health  or  the  suppression  of  Disease. "  And 
section  5  of  chapter  4  of  the  Act  provides  that 
"the  powers  conferred  upon  tbe  council  to  pro- 
vide for  the  abatement  of  any  nuisances  shall 
not  bar  or  binder  suits,  prosecutions  or  pro- 
ceedings in  court  according  to  law." 

Under  these  grants  of  power,  undoubtedly 
the  common  council  could  pass  an  ordinance 
prohibiting  or  abating  the  nuisance  complained 
of,  and  provide  for  its  enforcement  by  appro- 
priate penalties.  In  fact,  they  did  pass  an  or- 
dinance prohibiting  drawing  off  the  water  in 
6  L.  R.  A. 


aoatemeni  ox  a  nuisance  m  sucn  cases,  nmitea 
to  the  enforcement  of  the  penalties  prescribed 
by  ordinance,  or  may  it  resort  to  a  court  of 
equity  to  restrain  or  abate  it? 

Municipal  corporations  are  governmental 
agencies,  created  to  assist  in  the  civil  govern- 
ment of  the  county  in  the  district  incorporated, 
and  within  that  district,  to  tbe  extent  of  the 
powers  granted,  they  are  in  fact  tbe  agents 
and  representatives  of  the  State.  To  this  Vil- 
lage, as  is  usual  in  tbe  case  of  municipal  cor- 
porations of  tliat  class,  is  given  the  power,  and 
intrusted  the  duty,  of  preserving  and  protect- 
ing tbe  health  of  its  inhabitants,  by  providing 
for  tbe  removal  of  all  public  nuisances  of  the 
kind  here  complained  of.  To  this  extent  it  is 
the  agent  of  the  State.  A  ** public"  nuisance 
does  not  necessarily  mean  one  affecting  the 
government  or  the  whole  community  of  tbe 
iState.  Very  few  nuisances  are  thus  extended 
in  their  effects.  It  is  "public"  if  it  affects  the 
surrounding  community  generally  or  the  peo- 
ple of  some  local  neighborhood.  Such  is  the 
character  of  tbe  nuisance  in  this  case.  It  affects 
the  in  habitants  of  this  Village.  It  is  one  of  the 
very  class  of  nuisances  which  the  common 
council,  as  a  sort  of  local  health  board,  has 
been  authorized,  as  a  governmental  agency,  to 
abate  in  order  to  protect  tbe  health  of  the  in- 
habitants of  the  incorporated  district.  Under 
such  circumstances,  we  can  see  no  valid  reason 
why,  in  proper  cases  falling  witbin  some  rec- 
ognized bead  of  equity  jurisdiction,  a  munici- 
pal corporation,  as  tbe  representative  of  the 
State,  pro  hac  HcCy  may  not,  at  its  election,  re- 
sort to  a  court  of  equity  to  aid  in  enforcing  its 
public  duties  to  preserve  tbe  health  of  its  in- 
habitants. As  there  is.  in  analogous  cases,  a 
judicial  remedy  in  favor  of  the  citizen,  it  would 
seem,  on  principle,  tbat  the  corporate  authori- 
ties should  be  allowed  to  resort  to  the  courts 
to  aid  them  wben  the  citizen  is  in  tbe  wrong. 
Limited  strictly  to  such  cases,  we  do  not  see 
that  this  right  at  all  impinges  upon  the  rule 
that  a  private  person  cannot  maintain  an  action 
to  abate  a  public  nuisance  not  causing  injury 
special  in  kind  to  himself.  Neither  would  this 
be  the  exercise  by  the  corporation  of  a  control 
over  nuisances  not  granted  by  its  charter,  but 
merely  resorting  to  the  courts  for  a  more  ef- 
fectual judicial  remedy  to  aid  in  enforcing  its 
granted  powers.  There  are  many  cases,  of 
which  tins  would  seem  to  be  one,  where  the 
remedy  by  injunction  would  be  much  more 
efficacious  than  by  enforcing  the  penalties  of 
an  ordinance;  and  where  tbe  nuisance  is  one 
affecting  only  or  principally  the  inbabitaots  of 
tbe  municipality,  and  its  abatement  is  among 
tbe  powers  granted  or  duties  imposed  upon  it, 
there  would  seem  to  be  no  good  reason  why 
the  action  to  abate  might  not  oe  brought  in  the 
name  of  tbe  municipality,  as  well  as  in  tbe 
name  of  the  State  itself  by  the  Attorney-Gen- 
eral. Such  seem  to  be  the  views  of  Dillon,  the 
leading  authority  in  this  country,  upon  powers 
of  municipal  corporations.  1  Dillon,  Mun.  Corp. 
§^  879.  405,  note  2.  The  authorities  on  this 
question  are  meager  in  number,  but,  as  bearing 
somewhat  upon  it,  see  8  Pom.  Eq.  Jur.  §  1849; 
London  t.  BoU,  6  Ves.  Jr.  129;  Bochat^  t 


1889. 
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Briek9on,  46  Barb.  93;  Winthrop  y.  Farrar,  11 
Allen,  898;  Watertaum  y.  Mayo,  109  Mass.  815; 
Taunton  y.  Tay^r,  116  Mass.  262.  Also  re- 
marks of  Bacon,  K.  0,,  in  Nuneaton  Local 
Board  y.  General  Sewage  Cl9.  L.  R.  20  £q.  127; 
Baltimore  y.  Marriott,  9  Md.  174. 

It  is  suggested  that  this  dam  was  erected  by 
authority  of  law,  and  that  whateYer  is  author- 
ized by  the  Legislature  or  its  authority  cannot 
be  abated  as  a  nuisance.  This  question  is  not 
raised  bY  the  demurrer,  but,  if  the  fact  be  as 
•claimed  by  the  defendants,  it  might  be  a  reason 
why  the  dam  itself  could  not  be  abated,  but 
none  why  the  defendants  should  not  be  enjoined 
from  80  operating  it  as  to  create  a  public  nui- 


sance. If  the  Legislature  expressly  authorizes 
an  act  which  must  inevitably  result  in  public 
injurY,  what  would  otherwise  be  a  nuisance 
mav  be  said  to  be  legalized;  but  if  they  author- 
ized an  erection  which  does  not  necessarily  pro- 
duce such  a  result,  but  such  resuit  flows  from 
the  manner  of  construction  or  operation,  the 
legislative  license  is  no  defense.  In  order  to 
justify  a  nuisance  by  legislative  authoritv,  it 
must  be  the  natural  and  probable  result  of  the 
act  authorized,  so  that  it  may  fairly  be  said  to 
be  covered  by  the  legislation  conferring  the 
power.  Wood,  Nuis.  853-861. 
Order  affirmed. 


NEW  YORK  COURT  OF  APPEALS  (8d  DiY.). 


William  M.  ALBERTI,  Beept., 

l^EW  YORK,  LAKE  ERIE  &  WESTERN 
R.  CO.,  Appt, 

( N.T. ) 

!•  Evidence  that  plaintiff  waa  depend- 
ent upon  hia  earaini^  for  the  support  of 
himself  and  wife,  althougrh  not  admissible  upon 
the  question  of  damages  in  an  action  to  recover 
damages  for  personal  injuries,  is  admissible  as 
tendiuff  to  show  that  he  was  unable  to  employ  a 
physician  of  special  skill  from  a  distant  city,  to 
rebut  a  claim  that  he  had  not  used  ordinary  care 
to  cure  and  restore  himself,  where  defendant  had, 
on  cro88-ejcaminntion  of  plalntliTs  witnesses, 
shown  that  he  had  employed  only  local  physicians 
with  no  special  skill  in  respect  to  such  injuries, 
and  had  communicated  with,  but  had  not  em- 
ployed,  a  physician  of  special  skill  in  the  city. 

iFcXlM,  Ch.  J.,  and  Potter,  J.,  dissent.) 

^.  An  attorney  may  waive  the  privilege 
of  hia  dlent  as  to  information  acquired  by  a 
phsrsician  in  attending  him,  and  may  call  the  phy- 
aiolan  as  a  witne?». 

3.  The  opinion  of  a  physician  may  be 
fl^ven  as  to  what  will  be  the  result  of  a  disease 
in  the  natural  and  ordinary  course. 

4.  A  physician  may  testify  aa  to  the 
lengfth  of  time  that  a  person  suffering  from 
disease  will  live,  although  stating  that  he  can 
only  give  the  probability  from  tbe  history  of 
other  similar  cases. 

4S*  A  photogfraph  of  a  person,  showing  the 
manner  in  which  his  limbs  have  been  contracted, 
is  admissible  in  an  action  to  recover  damages  for 
personal  injuries,  where  a  ph>'6iciun  has  testified 
that  the  photograph  was  taken  in  his  presence 
and  accurately  represented  the  condition  of  the 


(December  17, 188».) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  judgment  of 
tbe  Orange  Circuit,  entered  on  a  verdict  in 
favor  of  plaintiff  for  $25,000  in  an  action  to  re- 
«OTer  damages  for  personal  injuries  alleged  to 
Aave  resulted  from  defendant's  negligence. 
Affirmed, 
«  U  R.  A. 


The  facts  are  fully  stated  in  tbe  oplniona. 

Mr.  Lewie  E.  Carr,  for  appellant: 

The  evidence  that  plaintiff  was  dependent 
on  his  earnings  is  of  tbe  precise  character  of 
tbe  testimony  condemned  in  Leede  v.  Metropoli- 
tan Gas  Light  Co.  90  N.  Y.  26,  and  Staal  v. 
Grand  Street  A  N.  K  Cb.  9  Cent.  Rep.  452, 
107  N.  Y.  625. 

Neither  tbe  poverty  nor  wealth  of  tbe  plain- 
tiff can  be  shown,  to  affect  the  damages,  nor 
the  number  of  persons  who  are  dependent  on 
him  for  support. 

Wood,  Railway  Law,  p.  1248.  See  also 
Thomp.  Neg.  p.  1263;  Abb.  Tr.  Ev.  601; 
Bhearm.  &  Kedi.  Neg.  664;  Moody  v.  Osgood, 
50  Barb.  6i8;  Myere  v.  Malcolm,  6  Hill,  292; 
Stocltoa  V.  Frey,  4  Gill,  406;  Shaw  v.  Boston 
&  W.  R,  Co.  8  Gray,  45;  Missouri  Pac.  R,  Co. 
V.  Lyde,  57  Tex.  505,  11  Am.  &  Eng.  R.  R. 
Cas.  188;  Pennsylvania  Co.  v.  Roy,  1  Am,  & 
Eng.  R.  R.  Cas.  225,  102  U.  S.  451  (26  L.  ed. 
141);  Houston  <fc  T.  O.  R.  Co.  v.  Burke,  56  Tex. 
828,  9  Am.  &  Eng.  R.  R.  Cas.  871,  note-, 
Chicago  db  N.  W.  B.  Co,  v.  Bayfitld,  87  Mich. 
205. 

Tbe  testimony  of  Dr.  Shepard,  tbe  plaintiff's 
attending  physician,  was  within  tbe  privilege  of 
section  884  of  the  Code  of  Civil  Procedure. 
This  prohibition  applies  to  statements  of  tbe 
patient  to  the  physician,  statements  of  others 
present  at  the  time,  and  to  what  he  learned  by 
bis  own  examination  and  observation  of  the 
patient. 

Edington  v.  Mutual  L.  Ins.  Co.  67  N.  Y.  185; 
Dilleber  v.  Home  L.  Ins.  Co.  69  N.  Y.  256; 
Grattan  v.  Metropo'itan  L.  Ins.  Co.  80  N.  Y. 
281;  Westoner  v.  ^tna  L,  Ins.  Co.  99  N.  Y. 
56;  Renihan  T.  Dennin,  5  Cent.  Rep.  416,  103 
N.  Y.  573. 

It  was  competent  for  the  defendant  to  raise 
the  objection,  and  tbe  error  in  the  ruling  is 
available  to  it. 

Westover  v.  jEtna  L.  Ins.  Co.  and  Grattan  v. 
Metropolitan  L.  Ins.  Co.  supra;  People  v.  Mur- 
phy, 2  Cent.  Rep.  107,  101  N.  Y.  126. 

There  must  be  an  express  waiver,  not  one 
that  mav  be  implied. 

Re  Co'leman,  111  N.  Y.  220. 

The  attorney  is  not  the  party,  nor  does  he  rep- 
resent the  party,  in  such  way  or  to  such  ex- 
tent as  to  enable  him  to  waive  a  privilege  pure> 
ly  personal  to  the  party. 


his  client  so  as  to  make  liim  competent  to 
testify. 

East  River  Bank  ▼.  Kennedy,  9  Bosw.  543; 
Murray  v.  Hotide,  11  Johns.  464;  Ball  v.  8tais 
Bank,  8  Ala.  690;  Stockinet  SuecesHon,  6  La. 
Ann.  232;  Sliorei  v.  Casfcell,  18  Met.  418;  2 
Greenl.  Ev.  §  141,  Tiote  11,  p.  128;  Clark  r. 
RandaU,  9  Wis.  185,  76  Am.  Dec.  252. 

Mr,  P.  B.  McLennan,  for  respondent: 

The  evidence  that  plaintiff  was  dependent 
upon  his  own  exertions  for  support  was  com- 
petent for  the  purpose  of  showing  that  the 
E Iain  tiff  used  oniinary  care  to  cure  and  restore 
imself,  that  he  acted  in  good  faith,  and  re- 
sorted to  such  means  as  were  reasonably  within 
his  reach  to  make  his  damages  as  small  as  he 
could. 

See  Lyone  ▼.  Erie  R.  Co,  57  N.  Y.  490. 

The  privilege  created  by  section  884  of  the 
Code  of  Civil  Procedure  may  be  waived  by  the 
patient,  and  the  physician  may  be  examined. 

Johnson  V.  Johnson,  14  Wend.  637. 

The  attorney  represents  the  client. 

Oaillard  v.  Smart,  6  Cow.  885;  Mark  v.  Buf- 
falo, 87  N.  Y.  188.  See  also  Barrett  v.  Third 
Ate,  R,  Co,  45  N.  Y.  630;  Westover  v.  jEtna  L, 
Ins,  Co,  99  N.  Y.  56. 

Haig^ht»  J,,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  damages 
for  a  personal  injury.  In  July,  1885,  the 
plaint!  ft  was  a  passenger  upon  the  defendant's 
express  train,  and  was  seated  in  one  of  the 
sleeping  cars.  When  the  train  was  near  Ox- 
ford, in  the  County  of  Orange,  it  came  into 
collision  with  a  partiallv  displaced  door  of  a 
f  I  eight  car,  going  in  the  opposite  direction, 
which  broke  the  windows,  and  the  partition 
between  them,  at  which  the  plaintiff  was  8i^ 
ting.  He  was  struck  by  the  broken  pieces  of 
glass  and  timber,  and  so  injured  that  the  mus- 
cles of  the  legs  contracted  in  such  a  way  as  to 
draw  both  legs  up  against  his  body,  and  render 
him  helpless.  No  question  is  made  but  that 
there  was  suflBcient  evidence  to  take  the  case 
to  the  jury  upon  the  main  elements  of  the  cause 
of  action.  It  is  claimed,  however,  that  errors 
were  committed  in  the  rejection  and  exclusion 
of  evidence,  which  entitle  the  defendant  to 
a  new  trial. 

The  plaintiff  and  his  wife  gave  testimony  to 
the  effect  that  he  was  dependent  upon  his  earn- 
ings for  the  support  of  himself  and  wife.  This 
was  given  under  the  objection  and  exception 
of  the  defendant.  As  bearing  upon  the  ques- 
tion of  damages,  we  think  this  testimony  was 
incompetent.  The  rule  of  recovery  is,  com- 
pensation for  the  injuries  sustained.  Pain  and 
suffering,  loss  of  time,  the  expense  of  medical, 
surgical  and  other  attendance,  and  the  dimin- 
ished capacity  to  earn  in  the  future,  are  all 
proper  elements  to  be  taken  into  consideration 
by  the  jury  in  determining  the  amount  of  the 
compensation  that  should  be  awarded.  But  in 
this  regard  the  law  is  not  a  respecter  of  per- 
sons. It  makes  no  distinction  between  the 
rich  or  the  poor,  and  a  jury  has  no  right  to  con- 
sider that  element  in  determining  the  amount 
of  the  pecuniary  compensation. 
6  L.  R.  A. 


panted  In  this  case  for  the  error  of  the  judge 
m  admitting  evidence  of  the  wealth  of  one  of 
the  defendants.  This  was  clearLy  inadmissible^ 
and  it  is  impossible  to  say  what  effect  it  may 
have  had  upon  the  verdict." 

In  the  case  of  Moody  v.  Osgood,  60  Barb.  028» 
Barnard,  P,  J.,  says:  "  Damages  hi  these  cases, 
are  not  to  be  estimated  by  or  proportioned  to 
the  wealth  of  the  defendant.  Indirect  proof 
of  the  wealth  of  the  defendant  is  just  as  inad- 
missible as  direct  proof,  and  for  the  same  rea> 
sons." 

To  the  same  effect  are  the  decisions  of  the 
Supreme  Court  of  the  United  States,  and  the 
courts  of  other  States.  See  Pennsylvania  Co. 
V.  Roy,  102  U.  S.  451-459J26  L.  ed.  141,  145]; 
ShatD  V.  Boston  d  W,  R.  Corp.  8  Gray,  45; 
Chicam>  dk  J^.  W.  R,  Co,  v.  Ba^pdd,  87  Mich. 
205;  Stockton  v.  Frey,  4  Gill,  406.  See  also 
2  Thomp.  Neg.  1263;  Abb.  Tr.  Ev.  601;  Wood, 
Railway  I/aw,  1242. 

It  does  not  appear  to  us  that  this  evidence 
was  competent,  as  bearing  upon  the  earning 
capacity  of  the  plaintiff  prior  to  the  injury. 
It  IS  true  that  the  jury  heard  the  plaintiff's  con- 
dition described,  and  saw  his  wife  in  the  court- 
room, but  there  was  no  evidence  before  them 
showing  the  style  or  manner  in  which  they 
lived,  or  the  amount  that  was  annually  ex- 
pended in  their  support,  and  this  could  not 
very  well  be  determined  by  the  jury  by  a  mere 
inspection  of  the  plaintiff's  wife  in  the  court- 
room. The  plaintiff  had  already  stated  the 
character  and  nature  of  his  business  before  his 
iniury,  and  subsequently  stated  the  amount  ot 
salary  that  he  received.  His  earning  capacity 
was  thus  fully  made  to  appear  by  direct  and 
competent  evidence.  Nor  are  we  inclined  io 
sustain  the  admissibility  of  this  testimony  upon 
the  theory  that  it  was  competent,  as  tending  to 
prove  that  the  plaintiff,  after  the  accident,  was 
unable  to  perform  any  labor.  There  was  but 
little  dispute  in  reference  to  his  actual  condi- 
tion. It  was  made  to  appear  from  the  testi- 
mony of  eye-witnesses  and  expert  physicians 
who  bad  examined  and  satisfied  themselves  as 
to  his  condition. 

We  are  aware  that  in  the  case  of  Caldwdl  ▼. 
Murphy,  11  N.  Y.  416,  the  court  there  sus- 
tained this  character  of  testimony  upon  the 
theory  that  having  a  family  dependent  upon 
him  for  support,  and  being  without  means  of 
support  except  his  labor  and  the  charily  of  his 
friends,  his  omission  to  employ  himself  had  a 
bearing  upon  the  extent  to  which  he  had  been 
disabled.  But  we  regard  that  case  as  carrying 
ths  rule  to  the  outside  limit,  and  do^  not  feel 
justified  in  following  it  in  this  case. 

We  are  thus  brought  to  the  inquiry  as  to 
whether  this  evidence^  was  competent  for  the 
purpose  of  showing  that  the  plaintiff  used  ordi- 
nary care  to  cure  and  restore  himself;  that  he 
acted  in  good  faith,  and  resorted  to  such  means 
as  were  reasonably  within  his  reach  to  make  hit 
damages  as  small  as  possible.  It  doubtless 
would  be.  in  case  any  such  issue  was  tendered 
by  the  pleadings  or  raised  by  the  testimony.  A 
person  who  receives  an  injury  through  tbe  care- 
lessness of  another  is  bound  to  act  in  good 
faith,  and  to  resort  to  such  means  and  adopt 
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sucb  methods  as  are  reasonably  within  his  reach 
to  cure  and  restore  himself.  Lyon$  v.  Erie  li, 
Co,  67  N.  Y.  489. 

The  answer  denied  any  knowledge  or  infor- 
mation suflScient  to  form  a  belief  as  to  the  ex- 
tent and  seriousness  of  the  injury  complained 
of.  The  first  witness  sworn  upon  the  trial  on 
behalf  of  the  plaintiff  was  Jonathan  Allen,  the 
plaintiff's  father-in-law,  at  whose  residence  he 
had  been  since  the  injury.  He  testified  as  to 
the  condition  of  the  plaintiff  upon  his  arrival, 
and  on  down  to  the  time  of  the  trial,  and  gave 
the  names  of  the  doctors  that  had  ti-eated  him. 
Upon  the  cross-examination  he  was  asked  if 
the  plaintiff  at  any  time  since  the  injury  had 
been  under  the  charge  of  any  physician  espe- 
cially skilled  in  this  class  of  cases,  and  he  an- 
swered that  he  had  not,  any  more  than  those 
he  had  mentioned,  and  it  appeared  that  they 
were  ordinary  practitioners  in  the  country 
Villages  of  Andover  and  Alfred,  it  was  after 
this  testimony  was  given  that  the  evidence  ob- 
jected to  was  called  out.  We  do  not  under- 
stand for  what  purpose  the  defendant  called 
for  this  testimony,  unless  it  was  his  purpose  to 
show  that  the  plaintiff  had  not  had  proper  care 
and  treatment.  The  pljysicians  who  testified 
on  l>ehalf  of  the  plaintiff  were  cross  examined 
by  the  defendant's  counsel,  and  made  to  admit 
that  they  had  never  seen  a  case  of  this  kind 
before,  and  consequently  had  no  experience  in 
treating  such  a  case.  It  further  appeared  that 
there  was  an  eminent  physician  in  Kew  York 
by  the  name  of  Dr.  Soguin,  who  was  skilled 
in  the  treatment  of  diseases  of  this  characler. 

It  was  undoubtedly  proper  for  the  defend- 
ant to  cross-examine  the  plaintiff's  physicians 
as  to  their  skill  and  experience  in  treating  dis 
eases  of  this  character,  as  bearing  upon  the 
weight  which  should  be  given  by  the  jury  to 
the  opinions  expressed  by  them  in  reference  to 
tlie  durability  of  the  disease,  and  that  evidence 
did  not  necessarily  tender  the  issue  as  to  wheth- 
er the  plaintiff  had  made  use  of  the  means  rea- 
sonablv  within  his  reach  to  cure  himself.  But 
no  such  claim  can  be  made  as  to  the  testimony 
called  out  from  the  witness  Allen.  He  was 
not  a  physician,  and  had  not  been  called  upon 
to  express  any  opinion  as  an  experi.  The  de- 
fendant had  previously  shown  by  the  testimony 
of  tbis  witness  that  Dr.  Seguin  was  especially 
skilled  in  that  class  of  casts,  and  that  he  had 
not  been  called  to  treat  the  plaintiff,  thus  giv- 
ing point  and  character  to  the  testimony  that 
the  plaintiff  had  not  been  treated  by  an^yone 
especially  skilled  in  such  cases.  It  appears  to 
us  that  this  evidence  was  sufficient  to  raise 
such  an  issue,  and  tliat  the  trial  court  was  jus- 
tified in  admitting  evidence  that  would  tend  to 
rebut  and  disprove  such  claim,  and  that  this 
was  done  by  showing  that  he  was  poor  and 
dependent  upon  his  earnings,  and  was  conse- 
quently not  able  to  employ  or  pay  a  skilled 
physician  to  visit  him  from  the  City  of  New 
Vork.  Uijon  this  theory  we  are  of  the  opinion 
that  the  evidence  objected  Xo  was  pernaissible. 

Dr.  Shepard  was  called  as  a  witness  for  the 
plaintiff,  and  asked  to  describe  to  the  pury  the 
condition  in  which  he  found  the  plaintiff  on 
the  morning  after  the  accident,  and  what  his 
condition  had  been  from  that  time  until  the 
present.  Tbis  was  objected  to,  upon  the 
|2^und  that  the  question  comes  within  the  pro- 
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hibition  of  the  Code,  as  a  question  of  privilege. 
The  counsel  for  the  plaintiff  conducting  the 
trial  then  staled  that  as  his  attorney  he  waived 
the  privilege.  The  objection  was  then  over* 
ruled,  and  an  exception  was  taken  by  the  de- 
fendant, and  the  doctor  proceeded  to  state  the- 
condition  of  the  plaintiff.  The  Co^e  of  Civil 
Procedure  provides  that  a  clergyman,  or  other 
minister  of  any  religion,  shall  not  be  allowed 
to  disclose  a  confession  made  to  him,  in  hia 
professional  character,  in  the  course  of  dis- 
cipline, enjoined  by  the  rules  or  practice  of  the- 
religious  body  to  which  he  belongs.  Section 
833.  And  that  a  person,  duly  authorized  to* 
practice  physic  or  surgery,  shall  not  be  allowed 
to  disclose  any  information  which  he  acquired 
in  attending  a  patient  in  a  professional  capac- 
ity, and  which  was  necessary  to  enable  him  Vy 
act  in  that  capacity.  Section  834.  And  that 
an  attorney  or  counselor  at  law  shall  not  be 
allowed  to  disclose  a  communication  made  by 
his  client  to  him,  or  his  advice  given  thereon,, 
in  the  course  of  his  professional  employment. 
Section  835.  Section  836  then  provides: 
*•  The  last  three  sections  apply  to  every  exam- 
ination of  a  person  as  a  witness,  unless  the  pro- 
visions  thereof  are  expressly  waived  by  the 
person  confessing,  the  patient  or  the  client." 

So  that,  under  the  provisions  of  the  later 
section,  there  must  be  an  express  waiver  by  the 
patient  in  order  to  make  the  testimony  com- 
petent. The  question  then,  is.  Can  such  ex- 
press waiver  be  made  by  an  attorney  of  a  per- 
son in  his  lifetime.  The  death  of  the  client 
would  undoubtedly  terminate  such  agency,  and 
no  one  would  then  be  permitted  to  speak  for 
him,  and  the  prohibition  provided  for  by  the 
Code  would  then  doubtless  continue  forever 
Westover  v.  ^Etna  L,  Lis.  Co.  99  N.  Y.  66. 

But  although  dead,  he  may  leave  behind  him 
evidence  which  indicates  an  express  intention 
to  waive  the  privilege;  as,  for  instance,  where 
he  requests  his  attorney  to  sign  the  attestation 
clause  of  his  will,  he  by  so  doing  expressly 
waives  the  provisions  of  the  Statutes,  and 
makes  him  a  competent  witness  to  testify  as  to- 
the  circvimstances  attending  its  execution,  in- 
cluding the  mental  condition  of  the  testator  at 
the  time.    Re  Coleman,  111  N.  Y.  220. 

Ruger,  Ch,  «/.,  in  delivering  the  opinion  of' 
the  court  in  that  case,  savs:  *'It  cannot  be 
doubted  that  if  a  client,  in  fiis  lifetime,  should 
call  his  attorney  as  a  witness  in  a  legal  v>roceed- 
ing  to  testify  to  transactions  taking  place  be- 
tween himself  and  his  attorney  while  occupy- 
ing the  relation  of  attorney  and  client,  such  an 
act  would  l)e  held  to  constitute  an  express 
waiver  of  the  seal  of  secrecy  imposed  by  the 
Statute;  and  can  it  be  any  less  so  when  the 
client  has  left  written  and  oral  evidence  of  his 
desire  that  his  attorney  should  testify  to  facts 
learned  through  their  professional  relations  up- 
on a  judicial  proceeding  to  take  place  after  his 
death?    We  think  not. *^ 

If  the  calling  of  an  attorney  as  a  witness  in 
behalf  of  his  client  is  an  express  waiver  of  the 
seal  of  secrecy  imposed  by  the  Statute,  is  not 
also  the  calling  of  a  physician  as  a  witness  by 
his  patient  such  a  waiver?  It  is  true  thattbebe 
remarks  of  the  chief  judge  may  not  have  beei» 
necessary  in  the  decision  of  that  case,  and  may 
have  iMjen  made  by  way  of  Illustration;  still  the 
force  of  the  argument  is  such  as  to  oomoiend 


the  patieDt,  but  bis  counsel  wbo  was  conduct- 
iDg  the  trial  in  his  behalf  in  open  court  express- 
ly waived  the  prohibition  of  the  Statute.  The 
attorney,  in  conducting  the  trial,  stood  In  the 
place  and  stead  of  his  client,  representing  him 
^as  his  duly  authorized  agent.  All  that  proper- 
ly related  to  the  conduct  of  the  trial  devolved 
upon  the  attorney.  It  was  for  him  to  deter- 
mine what  nhould  or  should  not  be  presented 
as  evidence,  and  it  appears  to  us  that  he  must 
be  deemed  to  so  far  represent  the  client  as  to  be 
■authorized  in  his  behalf  to  waive  the  privilege, 
and  remove  the  seal  of  secrecv  to  the  evidence 
that  he  in  bis  judgment  saw  fit  to  offer  for  and 
on  behftlf  of  his  client. 

The  power  of  an  attorney  to  represent  his 
'Client  was  considered  in  the  case  of  Mark  v. 
Buffalo,  87  N.  Y.  184.  In  thai  case  the  attor- 
neys of  the  parties  had  agreed  upon  the  amount 
that  should  be  paid  to  the  referees  before  whom 
the  case  was  tried.  The  Code  fixed  the  fees  of 
referees  at  |6  for  each  dav  spent  in  the  busi- 
ness of  the  reference,  unless  at  or  before  the 
commencement  of  the  trial  a  different  mte  of 
compensation  S&  fixed  by  the  consent  of  the 
parties.  The  parties  had  not  agreed  ui)on  a 
greater  rate  than  that  provided  for  by  the  Stat- 
ute, but  their  attorneys  had,  and  it  was  held, 
that  under  their  employment,  they  had  the 
power  to  so  a^ree,  and  that  their  clients  were 
bound  by  their  agreement. 

Dr.  Lewis,  another  witness  sworn  on  behalf 
of  the  plaintiff,  was  asked  to  state  what,  in  bis 
opinion,  would  be  the  result  of  tbe  disease,  in 
the  natural  and  ordinary  course.  This  was  ob- 
jected to,  on  the  ground  that  there  was  too 
much  speculation  connected  with  it.  The  ol> 
jection  was  overruled,  and  an  exception  taken, 
4ind  the  witness  gave  it  as  his  opimon  that  the 
patient  would  never  be  any  better,  and  that  he 
never  would  be  able  to  straighten  his  limbs. 
He  was  then  asked  to  state  the  length  of  time 
that  the  plaintiff  may  live,  in  the  natural  and 
ordinary  course  of  events.  This  was  objected 
to,  and  the  court  ruled  that  he  might  answer  if 
he  could  speak  witli .  reasonable  certainty  in 
reference  thereto.  The  doctor  answered  that 
he  could  only  give  the  probability  from  the  his- 
tory of  other  similar  cases,  and  this  he  was  per- 
mitted to  do,  under  the  objection  and  excep- 
tion of  the  defendant.  It  will  be  observed  that 
as  to  the  latter  answer  the  answer  was  as  to  the 
probability,  and  that  in  tbe  former  (Question  he 
was  called  upon  to  express  his  opinion  in  ref- 
erence to  the  result  of  the  disease  in  the  natural 
and  ordinary  course.  It  is  claimed  that  this 
evidence  is  objectionable,  under  the  case  of 
Strohm  V.  Nm  York.  L,  E.  cfc  W.  B,  Co.  96  N.  Y. 
305.  In  that  case  the  question  was  as  to  what 
might  or  may  develop,  and  was  not  as  to  what 
would  probably  or  was  reasonably  certain  to  de- 
velop. This  q  ucsiion  was  considered  in  the  case 
of  Qrivnold  v.  New  York,  G.  &  H.  B,  B.  Co.  44 
Hun,  236,  affirmed,  115  N.  Y.  61,  and  was  again 
considered  by  us  in  the  case  of  McClain  v. 
Brooklyn  City  B.  Co.UiSN.Y.  459,  and  under 
the  rules  laid  down  in  these  cases  we  consider 
the  evidence  competent. 

During  the  trial  the  plaintiff's  counsel  offered 
in  evidence  a  photograph  of  the  plaintiff,  show- 


It  was  done,  however,  one  oi  tnc  aoctors  tesu 
fied  that  the  photograph  was  taken  in  his  pres- 
ence, and  that  it  correctly  represented  tbecundi- 
tion  of  the  limbs.  The  only  materiality  of  this 
evidence  was  to  show  the  manuer  in  which  tbe 
limbs  of  the  plaintiff  were  contracted.  In  this 
regard  the  testimony  of  tbe  physician  is  that  it 
was  a  correct  representation  of  them.  This 
made  it  com petent  as  a  map  or  dia  ^ram.  A  rch- 
er  V.  yew  York,  N.  H.  &  H.  B.  Co.  9  CenL 
Rep.  238,  106  N.  Y.  589-603.  See  also  WUeax 
V.  Wilcox,  46  Hun,  3^88;  BuloffY.  People,  45 
N. Y.  213-224;  J^nesY.  MeDermott,  82  N.  Y.  50. 

The  judgment  should  be  affirmed,  with  costs. 

Bradley,  Vann  and  Parker,  JJ.,  con- 
cur; Brown,  J,,  not  sitting. 

Follett,  Oh,  J.,  dissenting: 

This  action  is  for  the  recovery  of  damsffes 
for  a  personal  injury  caused  by  the  negliseuoe 
of  the  defendant.  On  the  trial  the  plaintiff 
was  permitted  to  prove,  against  the  objection 
and  exception  of  the  defendant,  that  he  de- 
pended on  his  earnings  for  tbe  support  of  him- 
self and  wife;  that  he  bad  no  other  means;  and 
that  since  December  7,  1885,  his  wife  had  been 
working  what  she  could  for  the  support  of 
both.  It  was  held  in  the  prevailing  opinion 
that  this  evidence  was  not  admissible  generally, 
nor  on  the  question  of  damages,  which  is  well 
sustained  by  the  authorities  cited,  and  othcn 
might  be  cited.  It  is  sought  to  sustain  in  this 
court  the  reception  of  the  testimony  on  the 
ground  (we  use  the  language  of  the  respond- 
ent's counsel)  "that  it  was  competent  for  tbe 
purpose  of  showing  that  the  plaintiff  used  or- 
dinary care  to  cure  and  restore  himself;  that 
he  acted  in  good  faith,  and  resorted  to  such 
means  as  were  reasonably  within  his  reach  to 
make  his  damages  as  small  as  he  could." 

The  rule  here  stated  was  laid  down  in  Lyons 
▼.  Erie  B,  Co.  57  N.  Y.  400,  In  this  language: 
"When  one  receives  an  injury  through  the 
carelessness  of  another,  he  is  l)ound  to  use  or- 
dinary care  to  cure  and  restore  himself.  He 
cannot  recklessly  enhance  his  injury,  and 
charge  it  to  another.  If  his  arm  be  broken, 
he  cannot  omit  to  have  it  set,  and  charg^e  tbe 
loss  of  the  arm  to  the  wrong-doer.  He  is  not 
obliged  to  employ  the  most  skillful  surgeon 
that  can  be  found,  or  resort  to  the  greatest  ex- 
pense to  ward  off  the  consequence  of  an  injury 
which  another  has  inflicted  upon  him.  He  is 
bound  to  act  in  good  faith,  and  to  resort  to 
such  means  and  adopt  such  methods  reason- 
ably within  his  reach  as  will  make  his  damage 
as  small  as  he  can."  The  rule  was  reatlirmed 
in  Sauter  v.  New  York  C.  d  H.  B.  B.  Co.  66N.  Y. 
50,  and  must  be  regarded  as  a  settled  rule  of 
law  in  this  State. 

At  thi.s  point  it  is  important  to  inquire  wheth- 
er an  issue,  that  the  plaintiff  had  not  used  or- 
dinary care  to  cure  himself,  had  acted  in  bad 
faith,  and  had  failed  to  resort  to  such  means  as 
were  reasonably  within  his  reach,  was  raised 
on  trial.  It  is  not  alleged  in  the  answei  that 
the  plaintiff  was  negligent  in  respect  to  the 
means  used  to  effect  his  cure,  or  that  his  at- 
tendants, professional  or  lay,  were  incompetent, 
or  negligent;  and  such  an  issue  is  not  alluded 


pose  of  sustainiDg  thiB  ruling,  all  of  which  we 
will  DOW  quote. 

The  first  witness  sworn  in  behalf  of  the 
plaintiff  was  his  father-in-law,  Jonathan  Allen, 
iind  on  the  cross-examination  he  testified :  '  'Al- 
fred Center  is  a  place  of  from  800  to  1,000  inhabi- 
tants. Dr.  Shepard  is  one  of  the  practicing 
physicians  in  that  place.  The  country  about 
there  is  quite  thickly  settled,  for  a  farming 
^K)untry;  farms  averaging  about  a  hundred 
acres  to  the  farm.  Dr.  Shepard's  practice  is 
-confined  to  that  locality." 

Q.  Some  time  after  this  injury,  did  ^ou 
make  any  arrangement  for  Dr.  Seguin  to  visit 
Hr.  Albert!  and  examine  him? 

A,  We  did;  yes,  sir. 

Q.  And  about  when  was  that? 

A.  Mrs.  Alberti  can  explain  that  better  than 
I  can,  for  she  made  the  arrangement.  I  think 
it  was  the  last  of  November  or  first  of  Decem- 
4)er, — some  time  along  then. 

Q.  Did  you  have  anything  to  do  with  mak- 
ing that  arrangement? 

A,  I  did.  I  requested  Dr.  Hubbard,  of 
Horncllsville,  who  was  one  of  the  consulting 
physicians,  with  the  advice  of  others,  to  send 
tor  Dr.  Seguin. 

Q.  Did  you  do  that  because  you  understood 
Dr.  Seguin  was  skilled  in  that  class  of  cases? 

A.  We  did;  yes,  sir. 

Q.  And  was  that  arrangement  made  for  an 
examination,  with  a  view  of  having  him  treat 
Mr.  Alberti? 

A.  Yes,  sir;  and  as  I  understand  it,  the  da^r 
was  set  for  him  to  come  up,  but  Mr.  Alberti 
^t  so  bad  he  thought  he  could  not  stand  the 
-examination,  and  I  requested  Dr.  Hubbard  to 
telegraph  Dr.  Seguin  to  wait  further  orders, 
and  he  did  not  go  then  at  all,  until  quite  re- 
-centlv.  Dr.  Shepard  has  been  the  attending 
physician.  Dr.  Crandall  has  been  one  of  the 
-consulting  physicians.  He  has  practiced  at 
Andover.  It  is  eight  miles  south  of  Alfred,  on 
the  Erie  Road.  It  is  a  place  of  about  1,000  in- 
habitants, it  may  be  more, — 1,200.  Dr.  Hub- 
tttrd  we  have  called  once,  and  Dr.  Robinson 
-once.  Those  were  single  visits.  The  treat- 
ment has  been  under  the  direction  of  Dr.  Shep- 
ard. 

Q.  Now  has  Mr.  Alberti,  at  any  time  since 
this  injury,  been  under  the  charge  of  anyone 
who  was  especially  skilled  in  this  class  of  cases? 

A,  Well,  no  more  bo  than  these  men  I  have 
mentioned. 

Q.  Than  sach  men  in  that  ordinary  practice 
would  be? 

A,  Yes,  sir:  I  don't  know  what  their  skill  is. 

The  plaintiff  was  not  present  at  tbe  trial,  but 
Ills  deposition,  taken  March  26,  1886,  by  and 
pursuant  to  sections  872  and  878  of  the  Code 
of  Civil  Procedure,  was  read  in  his  behalf  at 
the  trial,  which  occurred  April  26,  1886. 
Among  other  statements,  the  deposition  con- 
tained the  following:  "I  depend  on  my  earn- 
ings for  the  support  of  myself  and  wife."  The 
defendant  objected  to  the  readiog  of  the  sen- 
tence quoted,  "as  incompetent  and  improper," 
but  the  objection  was  overruled,  an  exception 
taken,  and  the  sentence  was  then  read. 
4L.R.A. 


than  what  he  earns? 

This  was  objected  to 
incompetent  and  impro 
was  overruled,  and  exc 
answer  given: 

A.  No,  sir;  he  has 
December  I  have  been 
to  support  myself  and  li 

Dr.  Mark  Shepard,  p 
sician,  was  sworn  in  1 
amon^  other  things,  1 
plaintiff  was  incurable, 
tion,  he  testified: 

^.  What  you  are  giv 
opinion,  is  it  not,  in  auf 
tions? 

A.  To  these  last  ques 
sir. 

Q.  And  that  opinion 
penence  since  you  have 
IS  it  not? 

A,  Well,  in  a  very  si 

Q.  In  psxt  is  it  base* 
learned  in  regard  to  the 
various  diseases  before  j 
tice? 

A,  In  part;  yes. 

Q.  Is  it  based  upon 
two? 

A.  Yes,  sir;  I  comm 
spring  of  1878.  I  grad 
of  the  City  of  New  Yo 
I  immediately  com  men 
fred  and  Alfred  Center 
versitv  two  winter  coui 
have  been  practicing  th 
der  my  charge  another 
the  first  case  of  this  kin 
my  medical  obeervatioi 
Mr.  Alberti,  on  the  vl 
July,  the  examination 
thing  I  had  not  observe 
experience. 

Q.  Andithasin  its' 
this  case — developed  tl 
bad  never  observed  or  ki 
experience  before? 

A.  Yes,  sir. 

Q.  Then,  in  your  trea 
wa^  nothing  in  your  m< 
guidedyou,  was  there? 

A,  Yes,  sir;  there  wf 
ecLge  of  the  treatment  i 
with  the  spinal  cord,  cc 
tis. 

Q.  Did  you  ever  hav< 

A,  Oh.  yes;  lots  of  t 

Dr.  William  M.  Cran 
had  been  called  in  cons 
ard,  was  sworn  in  beba 
testified  that  in  his  opir 
ful  whether  the  plamti 
Upon  cross-examinatioi 
tice  medicine  at  Andovi 
miles  from  Alfred.  Ai 
over  a  thousand  inhabil 
tty  district  around  th 
been  confined  mostly  t< 
not  had  occasion,  in  my 
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I  believe  this  lo  be  a  case  of  meaiDgitia;  that  is 
my  opinion  in  regard  to  it  I  bave  seen  others 
besides  m  vself  treat  cases  of  meningitis.  Have 
advised  them  with  reference  to  them.  Dr. 
Lewis,  who  was  sworn  here  as  a  witness  yes- 
terday. Dr.  Baker,  Dr.  Harmon, — well,  I  don't 
know,  1  should  be  bothered,  may  be,  to  think 
of  them  all.  They  are.^physiciaos  in  the  local- 
ity in  which  I  live.  I  don't  think  any  of  them 
ever  made  diseases  of  that  kind  a  specialty." 

Q.  Then,  have  ^ ou  ever  seen  the  treatment 
of  a  case  of  this  kind  or  of  this  class  by  some 
physician  who  made  a  specialty  of  diseases  of 
that  character? 

A.  No,  sir;  I  don't  know  as  I  can  say  I 
have. 

Smith  Ely, a  physician  residing  at  Newburgh, 
made  an  examination  of  the  plaintifiE  April  1 
or  2, 1885,  In  connection  with  Drs.  Lewis,  Cran- 
dall  and  Shepard.  and  was  sworn  as  a  witness 
in  behalf  of  the  plaintiff.  He  testified,  on  cross- 
examination  :  "I  don't  say  that  it  is  impossible 
that  he  should  recover.  Idon't  think  there  is 
any  doubt  but  that  there  was  no  lesion  of  the 
cord.  There  is  some  doubt  whether  the  mem- 
branes were  actually  inflamed.  I  think  the 
symptoms  point  to  that." 

Q.  Who  is  the  best  qualified  to  express  an 
opinion  on  that  subject, — the  ones  who  have 
made  it  a  special  study  for  life? 

A,  Tes;  1  should  think  they  would. 

Q.  Is  Dr.  Scguin  recognized  as  a  standard 
authority  on  matters  of  tliat  kind  in  this  coon- 
try? 

A.  Yes;  be  la. 

Q.  And  you  think  he  would  be  well  qualified 
to  express  an  opinion  on  those  matters? 

AL  Tes,  of  course. 

Q,  You  have  heard  the  testimony  here  in 
regard  to  Alfred  Center,  and  you  saw  the  place 
there  yourself.  Isn't  It  a  fact  that,  in  ordinary 
country  practice,  in  a  case  of  this  character, 
which  required  special  treatment,  the  ordinary 
method  is  to  put  him  under  the  hands  or  charge 
of  someone  who  has  special  knowledge  in  tlwt 
direction? 

Objected  to  by  the  plaintiff  as  incompetent 
and  immaterial.  The  objection  was  sustained, 
and  the  defendant  excepted. 

It  is  possible  to  infer  that  this  question'was 
asked  with  reference  to  raising  the  issue  that 
the  plaintiff  had  been  negligent  in  not  employ- 
ing a  physician  having  special  skill  and  expe- 
rience in  the  treatment  of  injuries  like  the 
plaintiff's,  but  this  question  was  excluded  by 
the  court. 

We  have  now  quoted  all  the  evidence  referred 
to  by  the  respondent's  counsel  for  the  purpose 
of  sustaining  this  ruling,  and  we  think  it  very 
clearly  shows  that  no  such  issue  as  ia  now 
sought  to  be  introduced  into  the  case  was  pre- 
sented on  the  trial.  All  of  this  evidence  was 
given  before  the  plaintiff  rested.  The  defend- 
ant called  four  physicians, — Drs.  Seguin.  StiU- 
mau,  Robinson  and  Nve.  The  first  three 
acquired  their  knowleage  of  the  plaintiff's 
condition  by  being  called  in  consultation  by 
him,  and  Dr.  Nye  gave  no  evidence  of  conse- 
quence. 

But  two  issues  were  contested  at  the  trial: 
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probable  duration  of  the  consequences.  To- 
this  second  issue  all  of  the  medical  testimony 
was  directed,  and  none  of  it  tends  to  show  that 
the  plaintiff  was  negligent  in  the  means  adopt- 
ed for  his  cure,  or  that  such  a  position  wa» 
taken  by  the  defendant  at  the  trial;  and  it  seema 
to  us  plain  that  this  so-called  '*  issue"  has  been 
raised  out  of  the  record  for  the  purpose  of 
avoiding  the  effect  of  the  inline  discussed. 
The  judgment  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  evenU 

Potter*  J,f  concurs. 


Benjamin  W.  FRANEXIN,  BetpL, 

«. 

Mary  C.  BROWN,  AppL 

(....N.  T....-) 

There  Is  no  implied  eorenant  in  tli*' 
lease  fbr  a  year  of  a  ftirniahed  hoiue- 

for  immediate  oooupation  as  a  residence  asainst 
external  defects  orl^inatinff  on  premtsea  of  a 
stranger,  without  fault  of  the  lessor,  such  aa- 
Doxious  odors  from  an  adjacent  livery  stable, 
and  unknown  to  the  lessor  when  he  entered  inU^ 
the  contract. 

(December  SO,  liBOU 

APPEAL  by  defendant  from  a  Jadgment  of 
the  General  Term  of  the  Superior  Court 
of  the  City  of  New  York  affirming  a  Judgment 
entered  upon  the  report  of  a  referee  in  favor  of 
plaintiff  m  an  action  to  recover  rent  alleged 
to  be  due  under  a  certain  lease.    Affirmed, 

Statement  by  Vann»  J.: 

This  action  was  brought  to  recover  the  rent 
reserved  bv  a  lease  of  a  furnished  dwelling* 
house.  The  answer  pleaded  a  counterclaim^ 
for  damages  alleged  to  have  been  sustained  by 
the  defendant  on  account  of  a  breach  of  an 
implied  covenant  that  said  house  waa  tt  for 
immediate  and  permanent  occupation.  The 
referee  found  that  on  the  14th  of  September, 
1888,  the  parties  entered  into  a  written  agree- 
ment whereby  the  plaintiff  leased  to  the  de- 
fendant the  dwelling-house  known  aa  "No.  ^ 
West  Seventeenth  Street,"  in  the  City  of  New 
York,  for  the  term  of  one  year,  at  the  annual 
rental  of  $8,100,  and  that  the  defendant  cov- 
enanted to  pay  said  sum  in  equal  monthly  pay- 
ments, commencing  on  the  1st  day  of  Novem- 
ber thereafter.  He  also  found  due  performance 
on  the  part  of  the  plaintiff,  and  a  failure  to 
perform  on  the  part  of  the  defendant,  who 
omitted  to  pay  the  rent  which  became  due  foi 
the  months  of  July,  August  and  September, 
1884,  the  last  three  months  of  the  term.  Upon 
the  request  of  the  defendant,  the  referee  further 
found  that  said  house  was  leased  to  her  to  be 
used  as  a  private  residence  ;  that  the  furniture 
therein  was  a  large  and  important  element  in 
determining  the  amount  of  rent  to  be  paid; 
that,  during  the  time  covered  by  the  lease, 
noxious  gases,  and  strong,  unhealthy  and  dis^ 
agreeable  odors  "eiristed  generally,    and  iifc 


Soo  also  IG  L.  R.  A.  51;   18  L.  R.   A.  204. 
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Franklin  t.  Brown. 
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Tery  large  quantities,  throughout  said  fur- 
nished dwelling-house,"  making  the  defendant 
sick,  and  rendering  the  house  unhealthy  and 
unfit  for  human  hahitation,  and  that  she  in- 
curred certain  expenses  as  the  immediate  and 
necessary  result  of  occupying  said  premises. 
The  referee,  however,  added  to  these  re(|uests, 
as  found,  that  said  gases,  odors,  etc.,  did  not 
arise  in  or  from  any  part  of  said  house,  hut 
that  they  came  from  the  adjoining  premises, 
which  were  used  for  a  livery  stable,  and  that 
neither  party  knew  of  thehr  existence  when  the 
lease  was  executed. 

Mr.  JTohn  G.  A|^r»  for  appellant: 

If  a  person  contracts,  for  a  consideration,  to 
let  another  use  a  furnished  dwelling-house  for 
a  period  short  enough  to  indicate  an  intention 
to  give  and  take  immediate  use,  and  for  the 
particular  purpose  of  dwelling  therein  as  a 
private  residence,  he  impliedly  warrants  the 
use  for  that  purpose  for  which  he  receives  the 
consideration  free  from  all  defects  and  incum- 
brances. 

1  Addison,  Cont.  203;  Smith  v.  Marrable,  11 
Mees.  &  W.  5;  Sutton  v.  TemmU,  12  Mees.  & 
W.  60;  Campbell  v.  Wenlock,  4  Post.  &  P.  716; 
Wtl$(m  V.  Finch  Hatton^  L.  R.  2  Exch.  Div. 
886;  Bird  v.  Oremlle  (Q.  B.  Div.)  1  Cababe  & 
El.  817;  QUhaoley  v.  WMhingUm,  4  N.  Y. 
222. 

If  a  man  lets  out  household  furniture  for 
immediate  use  in  a  particular  manner  and 
place,  there  is  an  implied  warranty  on  his  part 
that  it  is  fit  for  use  and  free  from  all  defects 
inconsistent  with  the  reasonable  and  beneficial 
enjoyment  of  it,  and  when  by  the  contract  the 
use  is  limited  to  one  place  the  warranty  extends 
to  the  place  in  which  alone  the  chattel  or  fur- 
niture can  be  used. 

1  Addison,  Cont  843,  344;  Harrington  v. 
Snyder,  3  Barb.  381;  Home  v.  Meakin,  115 
Mass.  880;  Fowler  v.  Lock,  L.  R.  7  C.  P.  2^; 
Lpon  ▼.  MelU^  5  East,  428,  437;  8ted  v.  State 
Line  Steamship  Go.'L.'R.Z  App.  Cas.  72. 

A  man  who  lets  out  vessels  or  casks  for  hold- 
ing wine  or  oil,  and  furnishes  such  as  are  not 
in  good  condition,  shall  be  responsible  for  such 
damages  as  may  accrue.  He  is  held  to  war- 
rant the  use  for  which  he  takes  the  hire. 

Domat,  Lib.  1,  title  4,  g^  8,  8;  Digest,  Lib. 
10,  title  2,  19,  §1;  Pothier,  Louage,  No.  64. 
See  also  Story.  Bailm.  §  383. 

Meeere.  Deles  McCurdy  and  A.  H« 
V»nderpoel»  for  respondent: 

The  case  of  Smith  v.  Marrahle,  11  Alees.  & 
W.  5,  is  understood  to  have  been  distinctly 
overruled  by  the  subsequent  cases  of  Sutton  v. 
Temple,  12  Mees.  &  W.  60;  Hart  v.  Wind8(n', 
Id.  68;  Francis  v.  Gockrell,  L.  R.  5  Q.  B.  601; 
Carson  ▼.  OodUy,  26  Pa.  Ill;  Howard  v.  Doo- 
Utile,  8  Duer.  464;  Dtitton  v.  Gerrish,  9  Cush. 
89;  Foster  ▼.  Peyser,  9  Oush.  242;  Royce  v. 
Giiffffenheim,  106  Mass.  201;  Edwards  v.  Ifew 
York  di  H.  R  Co.  98  N.  Y.  245;  Murray  v. 
Albtrtson,  11  Cent.  Rep.  584,  50  N.  J.  L.  167. 

Upon  the  letting  of  a  dwelling-bouse  there  Is 
DO  inoplied  warranty  of  its  fitness  for  the  pur- 
pose for  which  it  was  Jet. 

Jaffe  V.  Harteau,  66  N.  Y.  898;  Cletes  v. 
Willouffhby,  7  Hill,  88;  Mumford  v.  Brown,  6 
Cow.  475;  Westlake  v.  JkOraw,  25  Wend.  669; 
Chadmek  ▼.  Woodward,  18  Abb.  N.  C.  441; 
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Goulson  V.  Whiting,  14  Abb.  N.  C.  60;  Sutphen 
V.  Seebass,  14  Abb.  N.  C.  68;  Edwards  v.  iV«s 
York  &  H,  B.  Co.  supra;  SimoTis  v.  Seward,  23 
Jones  &  8.  406. 

Where  the  landlord  has  created  no  nuisance 
himself,  and  none  arises  from  the  premises,  do 
liability  can  be  imposed  upon  him  for  nui- 
sances created  elsewhere  by  others  over  whom 
he  has  no  control. 

Cohen  V.  Dupont,  1  Sandf.  266;  Boyee  v. 
Guggenheim,  supra;  Pendleton  v.  Byett,  4 
Cow.  681;  Edwards  v.  New  York  db  H.  B.  Co. 
supra;  Wolf  v.  Kilpatriek,  2  Cent.  Rep.  «1, 
101  N.  Y.  148. 

The  only  implied  covenant  is  for  quiet  and 
peaceable  enjoyment,  and  this  only  secures  the 
tenant  from  the  lawful  interruption  of  such 
enjoyment  by  persons  having  a  title  paramount 
to  that  of  his  landlord,  or  an  interruption  by 
the  landlord,  or  those  claiming  under  him,  and 
not  by  a  stranger. 

OilhooUy  v.  Washington,  3  Sandf.  880,  4  N. 
Y.  217;  Townsend  v.  Qilsey,  7  Abb.  Pr.  N.  8. 
59;  Ogilme  v.  HuU,  6  Hill,  62;  Edgerton  v. 
Page,  20  N.  Y.  281;  Wood,  Land,  and  Ten. 
801-804;  Mortimer  v.  Brvner,  6  Bosw.  653. 

Vaim»  J.,  delivered  the  opinion  of  the  court: 
It  is  not  claimed  that  any  deceit  was  practiced 
or  false  representations  made  by  the  plaintiff  as 
to  the  condition  of  the  house  in  question,  or  its 
fitness  for  the  purpose  for  which  it  was  let. 
The  defendant  thoroughly  examined  the  prem- 
ises before  she  signed  the  lease,  and  she  neither 
ceased  to  occupy  nor  attempted  to  rescind  until 
the  last  quarter  of  the  term.  Neither  party 
knew  of  the  existence  of  the  offensive  odora 
when  the  contract  was  made.  They  were  not 
caused  by  the  landlord,  and  did  not  originate 
upon  his  premises,  but  came  from  an  adjoining 
tenement.  The  lease  contained  no  covenant  to 
repair,  or  to  keep  in  repair,  and  no  express 
covenant  that  the  house  was  fit  to  live  in.  The 
defendant,  however,  contends  that,  as  the  de- 
mise was  of  a  furnished  house  for  immediate 
use  as  a  residence,  there  was  an  implied  cov- 
enant that  it  was  reasonably  fit  for  habitation. 
It  is  not  open  to  discussion,  in  this  State,  that 
a  lease  of  real  property  only  contains  no  im- 
plied covenant  of  this  character,  and  that,  in 
the  absence  of  an  express  covenant,  unless  there 
has  been  fraud,  deceit  or  wrong-doing  on  the 
part  of  the  landlord,  the  tenant  is  without  rem- 
edy, eveji  if  the  demised  premises  are  unfit  for 
occupation.  Witty  v.  Mattheits,  52  N.  Y.  512; 
Jaffe  V.  Harteau,  56  N.  Y.  898;  Edwards  ▼. 
New  Y(rrk  <fc  H.  B.  Co,  98  N.  Y.  245;  OUms  v. 
Willoughby,  7  Hill,  83;  Mumford  v.  Brovm,  6 
Cow.  475;  Westlake  v.  Be  Oraw,  26  Wend.  669; 
Taylor,  Land,  and  Ten.  8th,ed.  g  882;  Wood, 
Land,  and  Ten.  §  879. 

But  it  is  argued  that  the  letting  of  household 
goods  for  immediate  use  raises  an  implied  war- 
ranty that  they  are  reasonably  fit  for  the  pur- 
pose, and  that,  when  the  letting  includes  a 
house  furnished  with  such  goods,  the  warranty 
extends  to  the  place  where  they  are  to  be  used. 
This  position  is  supported  by  the  noted  English 
case  of  Smith  v.  Marrdbie,  11  Mees.  &  W.  6, 
which  holds  that,  when  a  furnished  house  islet 
for  temporary  residence  at  a  watering  place, 
there  is  an  implied  condition  that  it  is  in  a  fit 
state  to  be  habited,  and  that  the  tenant  is  enti- 
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It  was  decided  in  1848,  yet  during  that  year  it 
was  dislinguished  and  questioned  by  two  later 
decisions  of  the  same  court.  Sutton  v.  Temple^ 
12  Mees.  &  W.  52;  Bc^rt  v.  Windsor,  Id.  68. 

It  was  approved  and  followed  in  1877  by 
Wilson  V.  Finch  Hatton,  L.  R.  2  Exch.  Div. 
836,  in  which,  however,  there  was  an  important 
fact  that  did  not  appear  in  the  earlier  case,  as 
before  the  lease  was  signed  there  was  a  repre- 
flentation  made  in  behalf  of  the  landlord  that 
•he  believed  "the  drainage  to  be  in  perfect 
order,"  whereas  it  was  in  fact  defective,  and  the 
contract  was  promptly  rescinded  on  this  ac- 
count. The  principle  that  there  \b  an  implied 
condition  or  covenant  in  a  lease  that  the  prop- 
erty is  reasonably  fit  for  the  purpose  for  which 
it  was  let,  as  laid  down  in  Smith  v.  JUarrctUe, 
has  been  frequently  questioned  by  the  courts  of 
this  country,  and  has  never  been  adopted  as  the 
law  of  this  State.  Edwards  v.  New  lorJc  &  H, 
B.  Co.  98  N.  Y.  248;  Hovcard  v.  Dootittle,  8 
Duer,  476;  Carson  v.  Qodley,  26  Pa.  117;  But- 
ton V.  Oerrish,  9  Cush.  89;  Chadwiek  v.  Wood- 
ward, 13  Abb.  K  C.  441;  Coulson  v.  Whiting, 
14  Abb.  N.  C.  60;  Sutphen  v.  SeOfOSS,  Id.  67; 
Jieeks  V.  Bowerman,  1  Daly,  99. 

We  have  been  referred  to  no  decision  of  this 
court  involving  the  application  of  that  principle 
to  the  lease  of  a  ready-furnished  house,  ana  it 
is  not  necessary  to  now  pass  upon  tbe  question, 
because  tbe  case  under  consideration  differs 
from  the  English  cases  above  mentioned  in  two 
significant  particulars:  (1)  It  involves  a  lease  for 
the  ordinary  period  of  one  year,  instead  of  a 
few  weeks  or  months  during  tbe  fashionable 
season.  (2)  The  cause  of  complaint  did  not  orig- 
inate upon  the  leased  premises,  was  not  under 
tbe  control  of  the  lessor,  and  was  not  owing  to 
his  wrongful  act  or  default.  It  was  simpn^  a 
nuisance  arising  in  the  neighborhood,  but 
neither  caused  nor  increased  by  the  house  in 
question.  Hence  we  are  not  called  upon  in  this 
case  to  decide  whether  a  lease  of  a  furnished 
dwelling  contams  an  implied  covenant  against 
inherent  defects  either  in  the  house  or  in  the 
furniture  therein,  but  simply  whether  the  lease 
under  discussion  contains  an  implied  covenant 
against  external  defects,  which  originated  upon 
the  premises  of  a  stranger,  and  were  unknown 
to  the  lessor  when  he  entered  into  the  contract. 

It  is  uniformly  held  in  this  State  that  the 
lessee  of  real  propertv  must  run  the  risk  of  its 
condition,  unless  be  has  an  express  agreement 
on  tbe  part  of  the  lessor  covering  that  subject. 
As  was  said  by  the  learned  general  term  when 
deciding  this  case:  '*  The  tenant  hires  at  bis 
peril,  and  a  rule  similar  to  that  of  cawat  emptor 
applies,  and  throws  on  the  lessee  the  responsi- 
bility of  examining  as  to  the  existence  of  defects 
in  the  premises,  and  of  providing  against  their 
ill  etTects."    21  Jones  &  S.  479. 

In  Cleves  v.  Willoughby,  7  Hill,  88,  86.  Mr, 
Jvstice  Beardsley,  speaking  for  the  conrt,  said: 
**  The  defendant  offered  to  show  that  the  house 
was  altogether  unfit  for  occupation,  and  whollv 
untenantable.  The  principle  on  which  this 
offer  was  made,  however,  cannot,  I  think,  be 
maintained.  There  is  no  such  implied  war- 
ranty on  the  part  of  the  lessor  of  a  dwelling- 
house  as  the  offer  assumes.  It  is  quite  unnec- 
6  L.  R.  A. 


ujv/vtauvavtvu   vj    oM»bui^.        u  j.ircv.    ik7M&».   tJtrx. 

"That  doctrine  has  a  very  limited  application, 
for  any  purpose,  to  a  lease  for  years,  and  in 
every  case  has  reference  to  the  title,  and  not  to 
the  quality  or  condition,  of  the  property.  The 
maxim  caveat  emptor  applies  to  the  transfer  of 
all  property,  real,  personal  and  mixed,  and  the 
purchaser  eeneraliy  takes  the  risk  of  its  quality 
and  condition,  imless  he  protects  himseli  by  an 
express  agreement  on  the  subject." 

In  CtBrien  v.  OapweU,  59  Barb.  604,  the  court 
declared  that,  "  as  between  landlord  and  tenant, 
.  .  .  when  there  is  no  fraud  or  false  represen- 
tations or  deceit,  and  in  the  absence  of  an  ex- 
press warranty  or  covenant  to  repair,  there  is 
no  implied  covenant  that  the  demised  premises 
are  suitable  or  fit  for  occupation,  or  for  the 
particular  use  which  the  tenant  intends  to  make 
of  them,  or  that  they  are  in  a  safe  condition  for 
use." 

In  Edwards  v.  New  York  db  K  R.  Co.  98  N. 
Y.  249,  ft  was  said  in  bebulf  of  this  court:  "  If 
a  landlord  lets  premises,  and  agrees  to  keep 
them  in  repair,  and  he  fails  to  do  so,  in  conse- 
quence of  which  anyone  lawfully  upon  the 
premises  suffers  injurv,  he  is  responsible  for  his 
own  negligence  to  the  party  injured.  ...  If 
he  creates  a  nuisance  upon  his  premises,  and 
then  demises  them,  he  remains  liable  for  the 
consequences  of  the  nuisance,  as  the  creator 
thereof.  .  .  .  But  where  the  landlord  has  cre- 
ated no  nuisance,  and  is  guilty  of  no  willful 
wrong  or  fraud  or  culpable  negligence,  no  case 
can  be  found  imposing  any  liability  upon  him 
for  any  injury  suffered  by  any  person  occupy- 
ing or  going  upon  the  premises  during  the  term 
of  the  demise,  and  there  is  no  distinction  stated 
in  any  authority  between  cased  of  a  demise  of 
dwelling-houses  and  of  buildings  to  be  used  for 

Eubllc  purposes.  The  responsibility  of  tbe 
mdlora  is  the  same  in  all  cases.  If  guilty  of 
negligence  or  other  delietum  which  leads  di- 
rectly to  the  accident  and  wrong  complained  of, 
he  is  liable;  if  not  so  guilty,  no  uability  attaches 
to  him." 

These  quotations  illustrate  the  strictness  with 
which  the  courts  have  refused  to  implv  cov- 
enants on  the  part  of  the  lessor  as  to  conditions 
under  his  control.  What  sound  reason,  then, 
is  there  for  claiming  that  the  law  will  imply  a 
covenant  as  to  conditions  not  under  his  control, 
and  with  reference  to  which  neither  lessor  nor 
lessee  can  reasonably  be  supposed  to  have  con- 
tracted, as  they  knew  nothing  about  themT 
The  fact  that  personal  property  was  in  part  tbe 
subject  of  the  lease  can  have  no  bearing  upon 
this  question,  because  neither  the  furniture,  nor 
the  place  provided  for  its  use,  was  the  cause  of 
the  unpleasant  odors.  They  were  not  a  part  of 
the  leased  property,  either  real  or  personal,  but 
were  independent  of  it  in  origin,  and  accidental 
in  their  effect.  If  smoke  from  a  neighboring 
manufactory  had  blown  through  the  windows, 
or  gas  had  escaped  from  a  leaky  main  in  tbe 
street  and  entered  the  house,  could  the  lessee 
have  abandoned  the  premises,  or  have  called 
upon  the  lessor  to  respond  in  damages  T  If  9XiJ 
nuisance  had  existed  in  the  vicinity  without  tbe 
landlord's  agency  or  knowledge,  but  which 
materially  lessened  the  value  of  the  lease,  upon 
whom  woukl  the  loss  fall?    These  questions 


ence  lo  the  condition  of  leased  real  proi  ^ . 
simply  because  personal  property  is  included  m 
the  lease.  The  furniture  was  not  the  basis  of 
the  contract,  but  a  mere  incident,  and  in  law  the 
rent  is  deemed  to  issue  out  of  the  realty.  1 
Wood,  Land,  and  Ten.  2d  ed.  128;  Newman  v. 
Andffrton,  2  Bos.  Ss  P.  N.  R.  224;  Emotl^s  Case, 
2  Dver,  2126,  note. 

'the  difficulty  is  still  more  serious  when  the 
effort  is  made  to  extend  the  contract  of  the 


leased,  wnetner  real  or  personal,  we  ao  do§ 
think  tbat  there  was  any  covenant  in  the  lease 
in  question,  implied  either  by  common  law  or 
from  the  acts  or  relations  of  the  parties,  that 
extended  to  the  grievance  of  which  the  defend- 
ant complains. 

The  judgment  should  t/ierefore  be  affirmed^  with 
eosU, 

All  concur. 


BHODB  ISLAND  SUPREME  COURT. 


Bm  the  BALLOT  ACT. 
<....B.L.-.-) 

The  proTlslon  of  the  Ballot  Aet  (Pnh. 
Laws,  obap.  781,  I  A),  which  requires  ballots  to 
oontaio  the  names,  etc.,  of  all  candidates  in  nom- 
ination for  any  offices  specified  In  the  ballot,  is 
not  in  conflict  with  the  constitutional  require- 
ments that  ballots  for  general  officers  shall  be  re- 
tomed  to  the  Secretary  of  Btate  for  safe  keeping, 
while  ballots  for  other  officers  must  be  returned 
to  other  persons,  since  the  names  of  candidates 
for  general  offices  may  be  printed  on  ballots  dis- 
tinct from  those  for  local  officers,  or  if  printed  on 
the  same  ballot  it  may  be  separated  into  two 
pleoef  and  each  part  returned  to  the  required 
oustodlans. 

(January  2Si,  1890.) 

ON  sabmission  by  the  Governor  of  a  question 
for  the  opinion  of  the  court. 

Pub.  Laws,  R.  L  chap.  731,  "The  Ballot 
Act"  of  March  29,  1889,  §  6,  provides: 

•*Sec.  6.  Every  ballot  printed  in  accordance 
with  the  provisions  of  this  Act  shall  contain 
the  names,  residences,  together  with  the  street 
and  number,  if  any,  and  the  party  or  political 
designation  of  all  candidates  whose  nomina- 
tions for  any  offices  specified  in  the  ballot  have 
been  duly  made  and  not  withdrawn  in  accord- 
ance herewith,  and  shall  contain  no  other 
names;  except  that  in  the  case  of  electors  of 

President  and  vice-president  of  the  United 
tates  the  names  of  the  candidates  for  presi- 
dent and  vice-president  may  be  added  to  the 
partv  or  political  desi^ation.  The  names  of 
candidates  for  each  office  shall  be  arranged  un- 
der the  designation  of  the  office  in  alphabetical 
order,  according  to  surnames,  except  that  the 
names  of  candidates  for  the  offices  of  electors 
of  president  and  vice-president  shall  be  ar- 
ranged in  groups  as  presented  in  the  several 
certiflcates  of  nomination  or  nomination  pa- 
pCi's.  There  shall  be  left  at  the  end  of  the  list 
of  candidates  for  each  different  office  as  many 
blank  spaces  as  there  are  persons  to  be  elected 
to  such  office,  in  which  the  voter  may  insert  the 
name  of  any  person  not  printed  on  the  ballot, 
for  whom  be  desires  to  vote  as  candidate  for 
such  office.  Whenever  the  approval  of  a  con- 
stitutional amendment  or  otlier  question  is  sub- 
mitted to  the  vote  of  the  people,  such  questions 
shall  be  printed  upon  the  ballot  after  the  list  of 
candidates.  The  ballots  shall  be  so  printed  as 
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to  give  each  voter  a  dear  opportunity  to  desij^- 
nate  by  a  cross  mark  [x]  in  a  sufficient  margiD 
at  the  right  of  the  name  of  each  candidate,  his 
choice  of  candidates  and  his  answer  to  the  ques- 
tion submitted,  and  on  the  ballot  may  be  print- 
ed such  words  as  will  aid  the  voter  to  do  this, 
as  'Vote  for  one,'  'Vote  for  three,'  Tes,'  *No,' 
and  the  like.  Before  distribution  the  ballots 
shall  be  folded  so  that  no  printing  shall  appear 
except  the  Indorsement,  which  shall  be  printed 
on  the  back  and  outside  '  Official  Ballot  for,' 
followed  by  the  designation  of  the  polling 
place  for  which  the  ballot  is  prepared,  the  date 
of  the  election,  and  a  fac-simile  of  the  signature 
of  the* Secretary  of  State  who  has  caused  the 
ballots  to  be  so  printed  and  folded." 

The  Constitution  of  the  State  of  Rhode  Is- 
land, art.  8.  §S  2,  8,  6,  6,  provides: 

"  Sec.  2.  The  voting  for  governor,  lieuten- 
ant-governor, secretary  of  state,  attorney -gen- 
eral, general  treasurer  and  representative  to 
Congress  shall  be  by  ballot;  senators  and  rep- 
resentatives to  the  (General  Assembly,  and  town 
or  city  officers,  shall  be  chosen  by  ballot,  on 
demand  of  any  seven  persons  entitled  to  vote 
for  the  same;  and  in  all  cases  where  an  elec- 
tion is  made  by  ballot  or  paper  vote,  the  man- 
ner of  balloting  shaU  be  the  same  as  is  now  re- 
quired in  voting  for  general  officers,  until 
otherwise  prescribed  by  law. 

"  Sec.  8.  The  names  of  the  persons  voted  for 
as  governor,  lieutenant-governor,  secretary  of 
state,  attorney-general  and  general  treasurer 
shall  be  placed  upon  one  ticket;  and  all  votes 
for  these  officers  shall,  in  open  town  or  ward 
meetings,  be  sealed  up  by  the  moderators 
and  town  clerks,  and  by  the  wardens  and 
ward  clerks,  who  shall  certify  the  same  and 
deliver  or  send  them  to  the  Secretary  of  State » 
whose  duty  it  shall  be  securely  to  keep  and  de- 
liver the  same  to  the  grand  committee,  after 
the  organization  of  the  two  Houses  at  the  an- 
nual May  session;  and  it  shall  be  the  duty  of 
the  two  Houses  at  said  session,  after  their  or- 
ganization, upon  the  request  of  either  House, 
to  join  in  grand  committee,  for  the  purpose  of 
counting  and  declaring  said  votes,  and  of  elec^ 
ing  other  officers." 

"  Sec  6.  The  ballots  for  senators  and  repre- 
sentatives in  the  several  towns  shall,  in  each 
case,  after  the  polls  are  declared  to  be  closed, 
be  counted  by  the  moderator,  who  shall  an- 
nounce the  result,  and  the  clerk  shall  give  cer- 
tificates to  the  persons  elected.  If,  In  any  case» 
there  be  no  election  the  polls  may  be  reopened » 
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election  may  be  made  to  a  time  notezceedlDg 
fieven  dava  from  the  first  meeting. 

"Sec.  0.  In  the  City  of  Providence,  the  polls 
for  senator  and  representatives  shall  be  kept 
open  during  the  whole  time  of  voting  for  the 
day,  and  the  votes  in  the  several  wards  shall 
be  sealed  up  at  the  close  of  the  meeting  by  the 
-wardens  and  ward  clerks  in  open  ward  meet- 
ing, and  afterwards  delivered  to  the  city  clerk. 
The  mavor  and  aldermen  shall  proceed  to 
count  said  votes  within  two  days  from  the  day 
of  election;  and  if  no  election  of  senator  and 
representatives,  or  if  an  election  of  only  a  por- 
tion of  the  representatives,  shall  have  taken 
place,  the  mayor  and  aldermen  shall  order  a 
new  election,  to  be  held  not  more  than  ten 
days  from  the  day  of  the  first  election;  and  so 
on  until  the  election  shall  be  completed.  Cer- 
tificaiea  of  election  shall  be  furnished  by  the 
city  clerk  to  the  persons  chosen." 

Pub.  Stat.  R.  1.  chap.  10,  §  19,  as  amend- 
cd  by  Pub.  Laws  R.L  chap.  629,  §  2,  of  April 
19.  18S7,  provides: 

•*  Sec.  19.  In  cities  and  in  towns  which  are 
divided  into  districts  for  voting,  as  soon  as  the 
examination  and  counting  of  the  ballots  is  con- 
cluded, the  wardens  and  clerks  and  the  moder- 
ators and  district  clerks  shall  forthwith,  in  open 
ward  or  district  meetings,  seal  up  all  the  bal- 
lots other  than  those  given  for  general  officers, 
with  a  certificate  of  the  number  of  ballots,  and 
for  what  officers  they  have  been  given.  The 
package  containing  said  ballots  shall  be  de- 
livered to  the  city  or  town  clerk  within  twelve 
hours  of  the  time  of  sealing  up,  and  shall  not 
upon  any  pretense  whatever  be  opened  or  re- 
counted by  said  wardens  and  clerks,  or  moder- 
ators and  clerks,  or  by  either  of  them,  or  by 
any  other  person,  until  said  packajie  of  ballots 
is  delivered  to  the  said  city  or  town  clerk. 
Said  wardens  and  ward  clerks  and  moderators 
and  district  clerks  shall,  as  soon  as  said  bal- 
lots, including  those  given  for  general  officers, 
are  counted,  make  a  record  in  a  book  to  be 
provided  by  the  Secretary  of  State  for  said 
purpose,  of  the  number  or  ballots  given  in  at 
said  election,  specifying  the  names  of  the  per- 
sons, for  what  offices  and  the  number  of  ballots 
given  in  for  each;  also  the  number  of  ballots 
east  for  or  against  any  proposition  of  amend- 
ment to  the  Constitution  of  the  State,  or  upon 
any  other  proposition  or  subject  whatever,  and 
shall  respectively  sign  such  record.  Said  book 
shall  be  deposited  with  the  town  or  city  clerk 
with  the  ballots,  and,  in  case  of  the  loss  or  de- 
struction of  said  ballots,  shall  be  evidence  of 
the  matters  therein  contained.  Any  person 
who  shall  willfully  violate  any  of  the  provis- 
ions of  this  section  shall  be  fined  not  more  than 
$1,000,  or  be  imprisoned  not  more  than  three 
years,  either  or  both." 

Under  art.  10,  §  8,  of  the  Constitution  of  the 
State,  which  provides  that  "  The  Judges  of  the 
supreme  court  .  .  .  shall  .  .  .  give  their 
written  opinions  upon  any  question  of  law 
whenever  requested  bv  the  governor,  or  by 
either  House  of  the  General  Assembly, "  the 
governor  addressed  the  following  commuxdca- 
tion  to  the  Judges  of  the  court: 
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To  the  Honorable,  the  Justices  of  the  Supreme 
Court  of  the  State  of  Rhode  Island: 
Gentlemen, — In  accordance  with  the  provis- 
ions of  fc^  3,  art.  10,  *'of  the  Judicial  power" 
of  the  Constitution  of  the  State,  I  respectfully 
request  an  opinion  upon  the  following  ques- 
tion of  law: 

Is  section  6  of  chapter  781  of  the  Pubb'c 
Laws  in  conflict  with  sections  2  and  3  of  article 
8  of  the  Constitution, ''Of  Elections,"  or  in  con- 
flict with  any  other  artide  or  section  of  the 
Constitution  of  the  State? 

Very  respectfully  submitted. 

Herbert  W.  Ladd,  Governor,  etc. 

Per  CariAms 

To  His  Excellency,  Herbert  W.  Ladd,  Gov- 
ernor of  the  State  of  Rhode  Island  and  Prov- 
idence Plantations: 

We  have  received  from  Your  Excellency  a 
communication  requesting  our  opinion  upon 
the  following  question: 

*  Is  section  6  of  chapter  731  of  the  Public 
Laws  in  conflict  with  sections  2  and  8  of  arti- 
cle 8  of  the  Constitution,' Of  Elections,'  or  in 
conflict  with  any  other  article  or  section  of  the 
Constitution  of  the  State?" 

In  response  to  this  inquiry  our  opinion  is  that 
chapter  731  of  the  Public  Laws  is  not  in  con- 
flict with  section8'2  and  3  of  article  8  of  the 
Constitution  of  the  State. 

From  the  reference  to  these  sections,  we  as- 
sume that  the  supposed  difficulty  relates  to  re- 
turning the  votes  cast  to  different  officers. 
Section  3  requires  that  the  names  of  i>er8on8 
voted  for  as  general  state  officers  shall  be  placed 
upon  one  ticket;  that  such  votes  shall  be  sealed 
up  in  open  town  meeting  and  be  sent  to  the 
Secretary  of  State,  to  be  counted  at  the  ensuing 
May  Session  of  the  General  Assembly.  Sec- 
tion 5  of  article  8  requires  that  ballots  for  sen- 
ators and  representatives  shall  be  counted  in 
open  town  meeting  and  the  result  declared. 
Section  6  of  the  same  article,  and  chapter  10, 
§  19,  amended  by  Pub.  Laws  R.  I.  chap.  629, 
§  2,  of  April  19,  1887,  of  the  Public  Statutes, 
requires  ballots  for  other  than  general  officers 
to  be  relumed  to  the  city  or  town  clerks,  to  be 
counted  by  the  mayor  and  board  of  aldermen 
or  town  council,  as  the  case  may  be.  From  the 
language  of  section  6,  chapter  781,  of  the  Pub- 
lic Laws,  it  may  be  inferred  that  the  Act  con 
templates  one  ballot  only;  and  that  su'^h  ballot 
as  a  whole,  because  it  contains  the  .  es  of 
persons  voted  for  as  general  officers,  must  be 
sent  to  the  Secretary  of  State,  pursuant  to  said 
section  8  of  article  8,  thus  preventing  compli- 
ance with  sections  6  and  6  of  the  same  article, 
and  with  the  law  in  regard  to  districted  towns. 
We  do  not  think  such  an  inference  is  neces 
sary;  on  the  contrary,  chapter  781  clearly  im 
plies  that  such  course  is  not  to  be  taken.  Sec- 
tion 18  requires  the  supervisors  of  elections  to 
make  returns  by  joint  or  separate  report  to  the 
returning  board  or  boards  to  whom  said  ballota 
are  by  law  now  required  to  be  returned.  Tne 
intentiob  evidently  is  that  the  ballots,  with  fte 
report  of  the  supervisors,  shall  go  to  the  ofli- 
oers  who  are  designated  by  the  law  to  couDt 
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tliem;  that  ii,  ballots  for  general  officers  to  the 
Secretary  of  State  and  ballots  for  other  officers 
to  the  mayor  and  board  of  aldermeQ  or  to  the 
town  council. 

If  one  ballot  is  used  then  the  part  containing 
the  names  of  general  officers  would  have  to  be 
detached  from  the  other  part  and  each  part  sent 
to  the  proper  officer. 

We  see  nothing  in  the  law  forbidding  this, 
«nd  we  do  not  see  how  the  supervisors  can  ful- 
fill the  duties  imposed  upon  them  without  doing 
this  unless  separate  ballots  should  be  used  for 
the  two  classes.  We  do  not  see  that  this  lat- 
ter course  would  neoeasarily  conflict  with  the 


statute,  although  the  implication  in  section  1^ 
and  elsewhere  is  that  one  ballot  will  be  used. 

The  sections  of  the  Constitution,  referred  to 
in  the  question  of  Your  Excellency,  simply  re- 
quire the  votes  for  (teoeral  officers  to  be  by 
ballot  upon  one  ticket  and  returned  to  the  Sec- 
retary of  State. 

In  either  of  the  ways  aforesaid  these  requir»' 
ments  can  be  complied  with. 

Thomas  Durfee, 
Charles  Matteson, 
John  H.  Stiness, 
P.  E.  Tillinehast, 
George  A.  Wilbur. 
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Agnes  WARWICK,  Appi., 

V, 

Phoebe  C.  WARWICK  et  aL,  by  Richard  L. 
Poore,  Guardian,  etc 

(....Va.....) 

A  will  la  testator's  own  haiidwrltliiflf» 

ivbich  has  no  siflrnature  at  the  end,  and  in  which 
testator's  name  appears  only  at  the  beffinningTi  al- 
thoug-ii  such  name  is  indorsed,  together  with  the 
words  '*My  Will,"  on  the  outside  of  a  sealed  en- 
velope which  incloses  it,  is  not  sufficiently  sigmed 
under  the  Code,  1 2514,  requiring  a  will  to  be  signed 
*nn  luch  manner  as  to  make  It  manifest  that  the 
nsms  la  Intended  as  his  signature.** 

(January  80,  IML) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  for  Henrico  County  in  favor 
of  complainants  in  a  suit  to  set  aside  the  pro- 
bate of  a  paper  alleged  to  be  the  last  will  and 
testament  of  Abraham  Warwick,  Jr.,  deceased. 
AJfirmed. 

The  fac(^  are  fully  stated  In  the  opinion. 

Meitn,  J.  R.  Tucker,  Jr.»  and  John  H. 
Incram^  for  appellant: 

It  is  immaterial  where  the  name  to  a  will  is 
signed,  if  it  appear  from  the  face  of  the  pHpcrs 
in  the  cause  that  the  paper  ofTercd  for  probate 
was  intended  by  the  te.stator  to  Ix'  bis  will.  The 
signature  at  the  beginning  issufticient  signing. 


when  ratified  and  confirmed  by  other  evidence 
on  the  face  of  the  papers. 

Eamtey  v.  Bamaey,  18  Gratt  664;  Ray  v.  Bi}y^ 
16  Gratt.  419. 

The  revisers  of  the  Code,  In  recommending 
this  Statute,  disavowed  any  purpose  of  requir- 
ing holographic  wills  to  be  signed  at  the  end  or 
bottom. 

Code  1887,  §  2614.  See  noU  to  Report  of 
Revisers,  p.  624. 

The  paper  on  which  the  body  of  the  will  of 
Abraham  Warwick,  Jr.,  is  written,  and  the 
sealed  envelope  containing  the  paper,  will  be 
treated  in  law  as  res  Integra,  one  whole  and  in- 
divisible transaction. 

8  Loraax,  Dig.  2d  ed.  p.  87;  WikoffB  App. 
16  Pa.  281. 

Messrs,  Richard  E«  Penam  and  Chas» 
S.  StrinKfeilowy  for  appeliees: 

Under  the  Statute  the  identity  of  the  instru- 
ment is  to  be  ascertained  and  its  finality  and 
authenticitv  established  without  resort  to  ex- 
trinsic evidence. 

McBride  v.  MeBride,  26  Gratt.  488.  See  also 
Perkins  v.  Jones,  84  Va.  858. 

JjSLcjr,  J.,  delivered  the  opinion  of  the  court: 
This  is  an  appeal  from  a  decree  of  the  Circuit 

Court  of  Henrico  County,  rendered  on  the  12th 

day  of  November,  1889. 
The  case  is  a  contest  concerning  the  alleged 


Non.— HoIoffrapTife  iriO. 

A  holoflrraphic  will  Is  an  instrument  entirely  In 
the  handwritlnir  of  the  testator.  CaL  Civ.  Code, 
%  U77;  Bstate  of  Band,  61  Cal.  468;  Johnson*s  Estate, 
Myriok  Proh.  (OU.)  6;  La.  Civ.  Code,  art  1581;  WU- 
bourn  V.  Shell,  W  Miss.  806;  Anderson*  L.  Diet.  612; 
Sohouler,  Wilis,  7. 

Generally  speaklnflr  they  require  no  attestation. 
Ihid,;  8  Jarman,  Wills,  797,  note;  Beagan  v.  Stanley, 
llliea,8ie. 

Where  a  testatrix  exeented  a  will  entirely  in  her 
own  handwritinir,  oontainlnir  a  bequest  to  the  exec- 
utor of  certain  personal  property,  and  requesting 
htm  to  dispose  of  the  same  **in  the  manner  specified 
in  my  letter  of  this  date;  *^  and  after  the  execution 
of  the  will  the  testatrix  dictated  a  letter  to  the  ex- 
ecutor, which  was  in  the  handwritinir  of  the  latter, 
but  sififned  by  the  testatrix,  dispoeinff  of  the  prop- 
erty.—the  will  was  properly  admitted  to  probate  as 
An  holographic  will,  and  the  letter  was  properly  ex- 
4Sluded.    Re  ShUlaber,  74  Cal.  144. 

Some  Codes  require  it  to  be  entirely  written,  dated 
«  L.  R.  A. 


and  signed  by  the  testator^s  own  hand.  Johnson^ 
Estate,  supra:  Gaines  v.  Lixardi,  8  Woods,  77;  Itea- 
gan  V.  Stanley,  supra. 

The  will  becomes  legally  established  on  proof  of 
the  handwriting  of  testator.  Davis  v.  Williams,  67 
Miss.  843;  Kirk  v.  State,  IS  Smedee  ft  M.  406;  Crutcher 
V.  Crutcher,  11  Humph.  877. 

A  holographic  will  with  testator*!  name  In  thm 
body,  but  not  subscribed,  was  held  to  be  well  ex»» 
cuted.   Adams  V.  i^ield,  21  Vt  266. 

So  in  Virginia  (Roy  v.  Roy,  16  Gratt  418;  Bailey  ▼• 
Teackle,  Wythe  (Va.)  8):  but  not  where  the  will  was 
incomplete.    Waller  v.  Waller,  1  Gratt  464. 

In  Tennessee  the  writing  must  come  from  unsus- 
pected custody,  or  be  found  among  the  testator's 
papers,  in  order  to  be  valid  without  testator's  sig- 
nature. Tate  V.  Tate,  11  Humph.  4D6.  See  also  N. 
a  Code;  Toebbe  v.  Williams,  80  Ky.  861. 

The  word  '^witness,**  followed  by  a  person's  name 
and  address,  added  to  an  holographic  codicil,  does 
not  show  an  intention  to  make  an  attested  oodioil. 
Be  Sober*!  Bitate,  78  OaL  417. 


See  also  12  L.  R.  A.  452;  18  L.  R.      A.  5S8;   36  L.  R.  A.  112. 


fiDDiDg  witb  the  words  "I,  Abrabam  Warwick, 
r.,  of  the  County  of  Henrico,  declare  this  to 
be  my  lajBt  will  and  testament,"  etc.,  but  did 
Bot  otherwise  contain  the  signature  or  the  name 
of  the  said  Abraham  Warwick,  Jr.,  and  was 
folded  and  inclosed  in  an  envelope  found  in  the 
desk  of  the  said  alleged  testator,  which  was 
Bealed  with  mucilage,  and  on  the  back  of  the 
envelope  was  written,  also  in  the  handwriting 
of  the  said  Warwick,  the  following:  *<My  WiU 
—Abraham  Warwick,  Jr." 

It  is  admitted  that  the  said  Warwick  was  a 
man  of  sound  mind,  and  there  is  no  dispute 
concerning  the  construction  of  the  said  testa- 
mentary paper.  The  contest  was  upon  the 
question  as  to  the  due  execution  of  the  said  con- 
tested will. 

The  appellees,  two  of  the  next  of  kin  and 
heirs-at-law  and  distributees  of  the  said  Abra- 
ham Warwick,  Jr.,  deceased,  filed  their  bill  in 
the  said  Circuit  Court  of  Henrico,  claiming 
that  the  said  Warwick  died  intestate,  and  that 
the  said  testamentary  paper,  which  had  been 
probated  in  the  county  court,  was  not  the  will 
of  the  said  decedent,  the  same  not  having  been 
signed  by  the  supposed  testator  (although  writ- 
ten wholly  in  his  handwriting)  in  such  manner 
as  to  make  it  manifest  that  the  name  is  intend- 
ed as  a  signature. 

The  case  was  tried  in  the  said  circuit  court, 
and  the  said  will  pronounced  invalid,  for  the 
reason  that,  while  wholly  in  the  handwriting 
of  the  decedent,  it  was  not  signed  in  such  a 
manner  as  to  make  it  manifest  that  the  name 
was  intCDded  as  a  lii^nature.  From  this  decree 
the  appellant  appealed.  The  sole  question  to 
be  considered  here  is  as  to  the  due  execution  of 
the  said  will  as  prescribed  bv  law. 

Section  2614  of  the  Code  of  Virginia  pro- 
vides as  follows:  "No  will  shall  be  veQid  unless 
it  be  in  writing  and  signed  by  the  testator,  or 
by  some  other  person,  in  his  presence  and  b^ 
bis  direction,  in  such  manner  as  to  make  it 
manifest  that  the  name  is  intended  aa  his  sig- 
nature: and  moreover,  unless  it  be  wholly 
written  by  the  testator,  the  signature  shall  he 
made,  or  the  will  acknowledged,  by  him  in  the 
presence  of  at  least  two  competent  witnesses 
present  at  the  same  time,  and  such  witnesses 
shall  subscribe  the  will  in  the  presence  of  the 
testator,  but  no  form  of  attestation  shsJl  be 
necessary." 

The  will  in  this  case  was  wholly  v^tten  in 
the  handwriting  of  the  testator.  No  witnesses 
were  therefore  necessary,  and  none  have  sub- 
scribed the  paper  in  question.  So  that,  the  ca- 
pacity of  the  testator  being  conceded,  this  only 
question  is  as  to  whether  the  will  \b  signed  in 
manner  required  by  law. 

We  have  seen  that  there  Is  no  signature  ap- 
pended to  the  will,  nor  does  the  name  of  the 
testator  appear  to  the  will,  except  at  the  top, 
and  in  the  manner  stated,  the  will  commenc- 
ing: **I,  Abrabam  Warwick,  Jr.,  of  the  Coun- 
ty of  Henrico,  declare  this  to  be  my  last  wiU 
and  testament,"  etc. 

It  is  insisted  by  the  learned  counsel  for  the 
appellant  that,  the  name  appearing  thus  at  the 
lop  of  the  will,  and  the  will  being  folded  and 
inclosed  in  an  envelope,  which  was  sealed  and 
6L.H.A. 


the  trial,  moved  the  court  to  mstruct  the  jury 
"that  if  they  believe  from  the  evidence  that  the 
paper  writingproduced  before  them,  dated 
January  18, 18^,  and  the  indorsement  on  the 
envelope,  and  the  signature  to  said  indorse- 
ment, are  wholly  in  the  handwriting  of  the  tes- 
tator, then  they  shall  find  that  the  said  paper 
writing,  and  the  indorsement  on  said  envelope, 
and  the  signature  to  said  indorsement,  consti- 
tute the  l£st  will  and  testament  of  Abraham 
Warwick,  Jr.,  if  the  lury  shall  believe  that  the 
said  Abraham  Warwick,  Jr.,  was,  at  the  time 
of  executing  the  said  writing,  of  sound  mind;" 
and  insisted,  in  support  of  these  instructions, 
that  the  signature  in  the  beginning  of  the  said 
will  was  a  sufficient  signing,  the  final  intention 
of  the  said  testator  that  this  paper  should  oper- 
ate as  his  last  will  being  proved  by  the  facta 
that  it  was  inclosed  in  a  sealed  envelope  and  by 
the  ratifying  and  confirmatory  words,  "My 
Will— Abraham  Warwick,  Jr.,''^on  the  back  of 
said  envelope.  But  the  court  refused  the  said 
instruction,  and  gave  the  following:  "The 
court  instructs  the  jury  that,  even  if  they  be- 
lieve from  the  evidence  that  the  paper  writing 
produced  before  them,  dated  the  18th  day  of 
January,  1888,  and  the  indorsement,  in  the 
words  'My  Will— Abraham  Warwick,  Jr.,* 
upon  the  envelope  in  which  the  said  writing 
was  inclosed,  ana  wholly  in  the  handwriting  of 
said  Abraham  Warwick,  Jr.,  deceased,  they 
must  nevertheless  findithat  the  said  paper  » 
not  of  itself,  nor  is  any  part  thereof,  the  true 
and  valid  last  will  and  testament  of  said  Abra- 
ham Warwick,  Jr.,  because  it  is  an  unusual 
mode  of  signing  or  authenticating  a  will  as  a 
concluded  act  by  indorsing  the  name  of  a  per- 
son executing  and  making  it  on  the  envelope  in 
which  it  lis  inclosed,  and,  such  indorsement 
being  at  most  equivocal,  it  does  not  appear  that 
the  said  Abraham  Warwick,  Jr.,  signed  bis 
name  in  the  body  of  the  paper  writing  afore- 
said, or  upon  the  envelope  in  which  said  writ- 
ing was  inclosed,  in  such  manner  as  to  make  it 
manifest  that  it  was  intended  as  a  signature,  at 
required  by  the  Statute  in  such  case  made  and 
provided.**^  Under  this  instruction  of  the  court 
the  Jury  found  against  the  will,  and  the  motion 
of  the  appellants  to  set  aside  tho  verdict  was 
overruled  by  the  court. 

We  have  set  forth  above  the  Statute  of  this 
State  upon  this  subject,  but  several  statutes 
upon  this  subject  have  been  derived  from  the 
English  Statutes  of  29  Charles  II.,  chap.  3,  §  5; 
7  Wm.  IV.;  1  Vict.,  chap.  26,  and  16  and  16 
Vict.,  chap.  24. 

The  Statute  of  29  Charles  II.,  chap.  8,  §  5. 
did  not  prescribe  where  the  signature  should 
be  placed;  and  soon  after  the  enactment  of  the 
Statute  it  was  determined  in  the  case  of  Lemayrn 
V.  Stanley,  decided  in  the  Court  of  Common 
Pleas,  at  Easter  Term,  in  the  88d  year  of  Charles 
n.,  1682,  that  "a  will  written  wholly  by  the 
testator  himself,  but  not  signed  by  bim,  was 
good;  for,  beins  written  by  himself,  and  bis 
name  in  the  will,  it  is  a  sufficient  signing  with- 
in the  Statute,  which  does  not  appoint  where 
the  wiU  shall  be  signed,  in  the  top,  bottom  or 
margin,  and  therefore  a  signing  in  any  part  w 
I  sufficient"    8  Levinz,  L 


was  aone  Dy  siaiuie  doiu  m  jijDgiaaa  ana  in 
Virginia, 

It  was  agreed  that  the  object  in  requiring 
the  testator'8  signature  was  twofold:  (1)  to  con- 
nect him  with  the  paper,  and  (2)  to  afford  proof 
of  the  finality  or  completion  of  the  testamcn- 
taiT  intent.  It  was  admitted  also  that  the  first 
object  was  saUsfactorlly  attained  by  the  testa- 
tor's signalure  occurring  anywhere  in  the  paper. 
But  it  was  insisted  that  the  second  object  was 
wholly  frustrated  by  allowing  the  signature  to 
be  anywhere  else  out  at  the  end,  and,  in  re- 
sponse to  the  sufff^estion  that  the  finality  of  tes- 
tamentary intent  was  proved  by  the  attestation 
of  the  subscribing  witnesses,  it  was  said  that 
the  Statute  designed  two  safeguards,  the  attes- 
tation of  the  witnesses  and  the  signature  also, 
and  that  the  courts  thwarted  the  desini  of  the 
Legislature  when  they  dis])ensed  wim  either. 
2  Bl.  Com.  876,  877.  and  noU  9. 

The  Virginia  courts,  like  those  of  England, 
acquiesced  reluctantly  in  Lemayne  v.  Sanley 
viitii  November,  1818,  when,  in  the  case  of 
Se^-a^  V.  Coalter,  2  Va.  568,  it  was  very  grave- 
H  dov.ljted  whether  the  doctrine  of  that  case 
was  applicable  in  a  will  written  wholly  in  the 
testator*  handwriting,  which,  by  our  Statute, 
docfl  not  uend  to  be  attested  by  subscribing  wit- 
nesK6«  »t  a}l:  for  that  there  then  would  be  no 
proof  whali^ver,  on  the  face  of  the  will,  of  the 
finalitv  fif  th#»  testamentary  intent  And  after- 
wards',  in  1845,  in  Waller  v.  WnUer,  1  Gratt.  454, 
that  dovbt  as  to  holograph  wills  was  not  a  little 
fti'sngtherted..  although  the  court  still  admitted 
tb&T.  ir  ac  attested  will  it  must  follow  Lemayne 
▼.  Stanley. 

Then  in  1850  came  the  Statute  (taken  from 
•:  Wro.  IV.,  and  1  Vict.,  chap.  26,  15  and  16 
Vict.,  chap.  24)  requiring,  in  the  terms  above 
rtaied,  that  the  signature  should  be  afi^xed  in 
such  a  manner  as  to  make  it  manifest  that  the 
name  was  intended  as  a  signature.  Speaking 
of  this  Statute  of  July  1,  1850,  Judge  Lomaz 
says:  "It  now  requires,  in  addition  to  what  was 
expressed  under  the  former  law,  that  it  shall  be 
signed  in  such  manner  as  to  make  it  manifest 
that  the  name  is  intended  as  a  signature.  This 
expression  was  probably  inserted  in  approba- 
tion of  the  i)rinciple  that  was  decided  (but  in 
which  decision  it  may  seem  there  was  not  a 
unanimity  of  the  judges)  in  the  case  of  WaUer 
y.  Waller,  and  to  settle,  as  far  as  general  ex- 
pression in  a  statute  can  settle  the  law  of  par- 
ticular cases,  the  doubts  and  difficulties  which 
are  presented  in  Selden  v.  Coalter,  and  which 
may  often  occur  in  cases  of  holograph  wills. 

"The  design  is  probably  the  same,  in  effect,  as 
that  which  the  English  Statute  (1  Vict.  chap. 
26,  §  9)  requires  when  it  says  that  it  shall  be 
signed  at  the  foot  or  end  thereof  by  the  testator, 
the  manifest  intention  of  the  sigoature,  wher- 
ever plficed.  being  the  rule  of  the  Virginia  Stat- 
ute, the  signing  at  the  foot  or  end  being  alone 
the  index  of  the  intention  as  the  rule  of  the 
English  Statute."  Lomax,  Dig.  8,  70. 

In  the  case  of  Bamaey  v.  I&msey,  18  Gratt. 
664,  this  Statute  of  July  1,  1850,  came  under 
review  in  this  court  in  the  case  of  a  will  like 
this,  lacking,  however,  the  indorsement  on  the 
envelope.  And  Judffe  Daniel,  delivering  the 
opinion  of  this  court,  said:  "Whether,  in  the 
6  U  a  A. 


coniexc,  or  sees  ineir  inierpreiaiion  in  ine  siaie 
of  the  law  existing  at  the  time  when  the  Act 
was  passed,  and  shown  to  have  been  brought  to 
the  notice  of  the  Legislature,  and  in  the  design 
which  we  thence  declare  to  have  been  contem- 
plated by  them,  I  think  there  is  no  serious  diffi- 
culty in  coming  to  the  conclusion  that  the  Act 
recognizes  no  will  as  sufficiently  signed  unless 
it  affirmatively  appear  from  the  position  of  the 
signature,  as  at  the  foot  or  end,  or  from  other 
internal  evidence  equally  convincing,  that  the 
testator  designed  by  the  use  of  the  signature  U> 
authenticate  the  instrument. 

"And  as  in  the  case  under  consideration  the 
signing  at  the  top  alone,  which,  from  its  nature^ 
is  an  equivocal  act,  is  aided  by  no  other  evi- 
dence or  explanation,  on  the  face  of  the  paper, 
showing  that  such  signing  was  used  for  the 
purpose  of  ratifying  and  authenticating  the 
contents  of  the  instrument,  I  am  of  the  opinion 
that  the  requirements  of  the  Act  have  not  been 
complied  with." 

In  the  case  of  Bay  v.  Boy,  16  Gratt.  418,  the 
will  in  question  was  like  this,  except  that  the 
paper  upon  which  the  will  was  written  waa 
folded  up,  and  on  the  back,  after  it  was  folded, 
the  paper  was  indorsed,  "David  M.  Roy's  Will,** 
so  that,  when  unfolded,  the  said  indorsement 
appeared  to  be  about  the  middle  of  the  third 
page,  the  will  having  ended  on  the  second 
page.  Judffe  Allen  said  in  that  case,  after  cit- 
ing Bameey  v.  Bameey  :  "It  is  an  unusual  mode 
of  signing  or  authenticating  a  paper  as  a  con- 
cluded act  by  indorsing  the  name  of  the  person 
executing  it  on  the  back.  Such  indorsement 
is  usually  made  as  a  label  or  mark,  to  distin- 
guish it  from  other  papers,  and  probably  it 
never  occurred  to  the  deceased  that  it  was  to 
have  any  other  function  in  this  case.  It  is  at 
most  equivocal,  and,  being  so.  Is  ruled  by  the 
case  of  Bameey  v.  Bamsey?' 

In  England,  the  signing  at  the  foot  or  end  is 
alone  the  index  of  intention  by  the  Statute  of 
Victoria,  and  the  manifest  intention  of  the  sig- 
nature, wherever  placed,  is  the  rule  in  Virginia. 

The  intention  of  the  name,  "Abraham  War- 
wick, Jr.,"  at  the  beginning  is  an  equivocal 
act,  and,  being  so,  it  cannot  be  held  to  be  such 
a  signing  of  the  paper  as  to  make  it  manifest 
that  it  was  intendea  as  a  signature.  The  in- 
dorsement on  the  envelope  is  not  a  signing  of  ' 
the  vnll,  and  was  doubtless  not  so  intended  by 
the  deceased.  The  apparent  object  of  indors- 
ing an  envelope  or  wrapper  is  for  a  label,  to 
mark  or  designate  the  contents,  but  does  not 
afford  internal  evidence  that  the  signature  on 
the  back  of  the  envelope  was  intended  as  a  sig- 
nature to  the  will  It  was  obviously  not  a  sig- 
nature to  the  will  at  all,  and  the  result  of  u) 
the  authorities  is  that  the  finality  of  intention 
evinced  by  the  signing  must  appear  from  the 
will  itself.  The  Statute  says:  "Signed  in  such 
manner  as  to  make  it  manifest  that  the  name  is 
intended  as  a  signature."  And  this  court  said, 
in  the  case  of  Bamaey  v.  Bameey,  that  unless 
the  name  of  the  testator  appears  affirmatively, 
from  something  on  the  face  of  the  paper,  to 
have  been  intended  as  a  signature^  it  is  not  a 
sufficient  signing  under  the  Statute.  The  sign- 
ing required  by  the  Statute  must  manifestly 
appear  to  be  intended  as  a  signature  from  the 


signiDg  at  tbc  foot  or  end;  that  it  must  be  man- 
ifest. The  finality  of  the  testamentary  intent 
must  be  ascertained  from  the  face  of  the  paper, 
«nd  extrinsic  evidence  Is  not  admissible  either 
to  prove  or  disprove  it.  The  signing  of  a  will, 
to  be  a  sufficient  signing  under  the  Statute, 
must  be  such  as,  upon  the  face  of  the  instru- 
ment, appears  to  have  been  intended  to  give  it 
Authenticity.  It  must  appear  that  the  name 
was  regarded  as  a  signature,  and  that  the  in- 
strument was  complete  without  further  signa- 
ture; and  the  paper  itself  must  show  this,  for 


manifest  that  the  name  was  intended  as  a  sig- 
nature. It  is  an  equivocal  act,  as  is  well  setUeo, 
to  insert  the  name  at  the  top  or  beginning,  and 
extrinsic  evidence  is  not  employed  to  affect 
either  pra  or  eon  the  question  of  finality  of  in- 
tention when  this  internal  evidence,  to  be  af- 
forded by  the  face  of  the  paper,  is  wanting. 

We  thmk  the  decree  of  the  Circuit  Court  of 
Henrico  rejecting  the  will  is  without  error,  and 
the  same  will  be  affirmed* 

Decree  (^fflrmed. 
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Benjamin  B.  NEWCOMB 

BOSTON  PROTECTIVE  DEPARTMENT. 

(....Mass ) 

▲  corporation,  the  membership  in  which 
is  limited  to  officers  and  ag^ents  of  fire 
insurance  companies  dolDff  business  in  a 
certain  dty,  having  power  to  provide  for,  and 
assist  in,  the  saving  of  Ufa  and  property  at  fires, 
the  funds  of  which  are  raised  by  assessments 
upoD  the  companies  doing  buslnees  in  such  dty, 
is  a  private  and  not  a  public  corporatioD,  nor  is  it 
«  public  charity,  and  it  is  liable  in  damasres  for 
injuries  resultinflr  from  the  neerlifirenoe  of  its  serv- 
ants in  driving  through  the  public  streets,  not- 
withstanding the  facts  that  the  saving  of  life  and 
property  are  referred  to  in  its  charter  in  general 
terms,  and  that  it  in  fact  makes  no  distinction 
in  its  efforts  to  save  property  t)etween  insured 
and  uninsured. 

(February  27, 18001) 

ON  report  from  the  Superior  Court  of  Suf- 
folk County  of  a  suit  brought  to  recover 
damac^es  for  personal  injuries  aJleged  to  have 
resulted  from  the  negligence  of  defendant's 
servants,  in  which  a  verdict  had  been  found 
for  plaintiff.    Judgment  on  the  verdict. 

The  injuries  complained  of  were  occasioned 
to  plaintiff,  who  was  a  cab  driver,  by  reason 
of  a  collision  between  his  cab  and  a  wagon  of 
defendant  upon  one  of  the  public  streets  of 
Boston,  while  defendant's  wagon  with  its 
regular  complement  of  men  was  responding  to 
a  tire  alarm. 

After  the  evidence  was  aU  in,  defendant 
requested  the  court  to  rule  that  defendant  was 
a  puplic  charitable  corporation,  and  was  not 
liable  for  injuries  done  by  the  negligence  of 
the  employes  selected  by  it,  and  that  therefore 
plaintiff  could  not  recover. 

The  court  refused  to  so  rule,  and,  a  verdict 
having  been  returned  in  favor  of  plaintiff, 
upon  defendant's  request  reported  the  case  for 
the  determination  of  this  court,  if  the  ruling  was 
erroneous  the  verdict  to  be  set  aside  and  a  new 
trial  granted;  otherwise  judgment  to  be  entered 
on  the  verdict. 

The  other  material  facts  appear  in  the  opin- 
ion. 

Mestre,  Gaston  ft  Whitney,  for  plaintiff: 

If  the  rule  laid  down  in  McDonald  v.  Maes, 


General  Eoepital,  120  Mass.  432,  as  to  the  non- 
liability of  public  charitable  corporations  for 
the  negligence  of  their  servants,  is  still  law,  its 
application  will  not  be  extended. 

jbams  Y.  Central  Oong.  Society,  129  Mass. 
867;  DonneUy  v.  Boston  Catholic  Cemetery  As90. 
5  New  £ng.  Rep.  741, 146  Mass.  168;  HoUiday 
V.  St,  Leonard,  11  C.  B.  N.  S.  192;  M&reey 
Docks  <fc  Harlxyr  Board  v.  Qibhe,  L.  R.  1  H.  L. 
98;  Foreman  v.  Canterbury,  L.  R.  6  Q-  B.  214. 

The  recent  English  decisions  hold  that  pub- 
lic boards  or  incorporated  public  oflBcers  per- 
forming public  duties  ^atuitouslj^  are  liable 
for  the  negligence  of  their  servants  in  the  same 
manner  that  private  individuals  are. 

Foreman  v.  Canterbury,  supni:  Kent  v. 
Worthing  Local  Board  of  Health,  L.  R  10  Q- 
B.  Div.  118;  The  RImina,  L.  R.  10  Prob. 
Div.  131;  Joyce  v.  Metropolitan  Board  of  Works, 
44  L.  T.  N.  S.  811. 

The  defendant  is  not  a  public  charitable  cor- 
poration within  the  rule  laid  down  in  Mc- 
Donald v.  MaM.  General  Hospital,  supra. 

See  DonneUy  ▼.  Boston  Catholic  Cemetery 
Asso.  5  New  £ng.  Rep.  741, 146  Mass.  163. 

Messrs,  Robert  M.  Morse*  Jr.,  aod 
William  M.  Richardson*  for  defendant: 

The  defendant  is  a  public  charitable  corpo- 
ration, and  as  such  is  not  liable  for  the  negli- 
gence of  its  servants  if  they  have  been  selected 
by  it  with  reasonable  care. 

HoUiday  v.  St.  Leonard,  11  C.  B.  N.  8.  192. 

In  determining  whether  or  not  a  gift  is 
charitable  in  its  nature,  the  court  will  not  in- 
quire whether  the  motive  of  the  person  or 
body  making  the  same  was  charitable,  but 
only  whether  the  work  itself  was  such. 

Jackson  v.  Phillips,  14  Allen,  539;  McDonald 
V.  Mass.  General  Hospital,  120  Mass.  432. 

The  Are  department  of  a  city  performs  a 
public  duty  or  service. 

Haffordy.  Nexo  Bedford,  16  Gray,  297;  Fisher 
▼.  Boston,  104  Muss.  87. 

The  defendant  Department  is  a  voluDtar? 
adjunct  to  the  fire  department  of  the  city,  and 
is  a  charitable  corporation. 

Humane  Fire  C&s  App.  88  Pa.  889;  Thomas 
▼.  Ellmak&r,  1  Pars.  Eq.  Cas.  98;  Fire  Ins. 
Patrol  V.  Boyd,  1  L.  R  A.  417,  120  Pa,  624. 

It  is  not  necessary,  in  order  to  mainlaio  the 
ground  that  a  corporation  is  a  charitable  one. 
that  the  contributions  should  be  wholly  toI- 
untary. 
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Gooch  ▼.  Atsw.  far  Relief  of  Aged  Females, 
109  M«ss.  558:  McDonald  v.  Mom,  General 
JJ^^tfnni,  120  Mass.  432. 

Whilst  the  Statute  43  £liz.,  chap.  4,  has  fre- 
queotlv  been  held  to  be  a  part  of  our  commoD 
law  {l!aH£  T.  Wood,  8  Cush.  480,  445;  Batee  v. 
Bates,  134  Mass.  110,  113),  the  eDumeration  of 
charities  therein  has  been  held  not  to  be  in- 
tended as  a  complete  specification  of  them. 

Ihttry  V.  Natick,  10  Allen,  169;  Jackson  v. 
PhiUips,  14  Allen,  689,  554;  Bales  v.  Bates, 
mtpra;  Atty-Gen.  t.  ffeelis,  2  Sim.  &  Stu.  67. 

A  charitable  use,  when  neither  law  nor  pub- 
lic policy  forbids,  may  be  applied  to  almost 
anything  that  tends  to  promote  the  well-doing 
and  well-being  of  social  man. 

Perry,  Tr.  |  687;  Quid  v.  Wasfiington  Hos- 
pital, 95  U.  S.  311  (24  L.  ed.  453). 

In  the  following  cases  the  use  or  corporation 
has  been  held  to  M  a  charitable  one: 

A  bequest  for  the  purpose  of  establishing, 
for  the  use  and  benefit  of  the  iuliahitunts  of  a 
town,  a  free  public  library  and  reading  room 

Drwry  v.  Natick,  supra, 

A  devise  to  bring  water  into  a  town  for  the 
xiae  of  the  iohabitants,  and  to  make  conduits 
and  reservoirs. 

Jones  V.  Williams,  Ambl.  651. 

A  legacy  to  build  a  town  house  for  transact- 
ing town  business. 

CoggeshaU  v.  JPslton,  7  Johns.  Ch.  292. 

A  devise  for  the  purpose  of  building  and 
maintaining  schoolbouaes. 

Perin  t.  Carey,  65  U.  8.  24  How.  606  (16  L. 
«d.  711). 

A  devise  for  the  general  improvement  of  a 
town. 

Ilotese  v.  Chapman,  4  Ves.  Jr.  642. 
.    For  the  establishment  of  a  life  boat 

Johnston  V.  Swann,  3  Madd.  457. 

For  a  fire  engine  and  hose. 

Ma(;ill  v.  Brotcn,  Brightly,  847. 

For  a  botanical  garden. 

Tovn/ey  v.  Bedmll,  6  Ves.  Jr.  194. 

A  crift  de5;igned  to  promote  the  public  good, 
by  the  encouragement  of  learning,  science  and 
the  useful  arts,  without  |any  particular  refer- 
ence to  the  poor. 

American  Academy  v.  Harvard  College,  12 
<3ray,  5b2. 

For  improvement  of  a  city. 

Oort  V.  Atty-Gen,  6  Dow.  P.  0. 186;  Mitford 
T.  Reynolds,  1  Phill.  Ch.  191,  192;  Atty-Gen. 
▼.  KitMilake,  11  Hare,  205. 

For  the  delivery  of  public  lectures  upon 
•cientific  subjects. 

Lotuell,  Appellant,  22  Pick.  215. 

For  the  establishment  of  experimental  farms. 

Northampton  v.  Smith,  11  Met.  390. 

For  the  maintenance  of  an  .instructor  in  a 
•chool. 

Sanderson  v.  White,  18  Pick.  828L 

Or  for  a  school. 

Tainter  v.  Clark,  5  Allen,  66. 

Gifts  towards  payment  of  the  national  debt, 
or  for  the  benefit  and  advantage  of  Great 
Britain. 

Tudor.  ChariUble  Trusts,  2d  ed.  14,  IS. 

A  bequest  to  create  a  public  sentiment  that 
'Will  put  an  end  to  negro  slavery. 

Jackson  V.  Phillips,  14  Allen,  589. 

A  bequest  for  the  poor  of  a  particular  church 
is  a  go<Kl  public  charity. 
«  L.  R.  A. 


Attorney-General  ▼.  Old  South  Society,  18 
Allen,  474 

Knowlton*  J„  delivered  the  opinion  of  the 
court: 

It  is  contended  that  the  defendant  is  a  public 
charitable  corporation,  and  is  not  liable  for  the 
negligence  of  its  servants.  It  therefore  be- 
comes necessary  to  consider  the  Act  which  in- 
corporated it,  and  the  business  in  which  it  is 
engaged. 

The  Statute  of  1874,  chnp.  61,  created  a  cor- 
poration in  which  membership  was  limited  to 
officers  for  the  time  being  of  mcorporated  fire 
insurance  companies  or  associations,  and  agents 
doing  the  business  of  fire  insurance  in  the 
City  of  Boston.  It  gave  the  corporation  the 
power  to  provide  and  maintain  a  corps  of  men 
and  suitable  apparatus  for  the  purpose  of  dis- 
covering and  preventing  fires,  and  saving  life 
and  property  at  and  after  fires.  It  provided 
that  there  should  be  an  nnnual  meeting  at 
which  each  incorporated  fire  insurance  com- 
panv  or  association  doing  business  in  the  City 
of  Boston,  whether  its  officers  or  agents  were 
members  of  the  defendant  corporation  or  not, 
should  have  a  right  to  be  represented  and  to 
cast  one  vote;  that  at  such  meeting  a  majority 
of  the  whole  number  represented  should  deter- 
mine whether  the  business  of  the  corporation 
should  be  carried  on  during  the  ensuing  year, 
and  if  so  what  should  be  the  maximum  amount 
expended  in  conducting  it;  that  the  whole 
amount  so  fixed  should  hd  assessed  upon  all  the 
organizations  and  agencies  engaged  in  the  busi- 
ness of  fire  insurance  in  the  City  of  Boston  in 
proportion  to  the  several  amounts  of  premiums 
returned  as  received  by  each;  and  that  such 
assessments  should  be  collectible  in  courts  of 
law.  The  corporation  was  also  empowered 
to  require  semi-annually  a  statement  to  be  fur- 
nished by  all  corporations,  associations,  under- 
writers and  agencies  doing  the  business  of  fire 
insurance  in  the  City  of  Boston  of  the  aggre- 
gate amount  of  premiums  received  for  insur- 
ing property  situated  there,  during  the  preced- 
ing six  months,  and  a  penalty  was  provided  for 
a  failure  to  make  such  a  statement  when  re- 
quired. 

It  appeared  in  evidence  that  the  corporation 
has  no  capital  stock,  and  derives  no  income 
from  any  other  source  than  the  assessments 
providea  for  in  the  Statute.  The  directors  levy 
assessments  upon  each  insurance  company  in 
proportion  to  the  amount  of  premiums  returned 
as  received  by  it,  except  that,  for  the  purpose 
of  determining  the  amounts  of  assessments, 
premiums  received  for  insuring  buildings  are 
reckoned  at  only  one  half  as  much  as  premi- 
ums received  for  insuring  the  contents  of  build- 
ings. In  levying  assessments  no  distinction  is 
made  between  companies  which  are  connected 
with  the  corporation  and  those  which  are  not. 
The  evidence  was  undisputed  that  it  would  be 
impracticable  for  the  men  in  attempting  to 
protect  property  at  fires  to  make  a  distinction 
between  that  which  was  insured  and  that  which 
was  not,  and  that  no  such  distinction  was 
made.  The  Statute  gives  the  employ^  of  the 
corporation  a  right  to  enter  buildings  and  assist 
at  fires;  but  they  are  not*  allowed  to  interfere 
with  the  members  of  the  fire  department  of  the 
City  of  Boston  in  the  performance  of  their 


made  subordinate  to  the  rights  of  the  fire  de- 
partment. 

Under  these  facts,  is  the  defendant  a  public 
charitable  corporation,  or  is  it  a  private  corpo- 
ration carrying  on  business  for  the  pecuniary 
benefit  of  Its  members,  and  incidentally  help- 
ing others  because  it  is  impracticable  to  con- 
duct its  business  without  so  doing?  Clearly 
it  is  a  private,  and  not  a  public,  corporation. 
Louiwille  v.  University  of  Louismlle,  16  B. 
Hon.  642;  Dartmouth  GoUege  v.  Woodtoard,  17 
U.  8.  4  Wheat.  618  [4  L.  ed.  629]. 

It  seems  to  us  also  that  it  was  not  or^nized 
and  is  not  conducted  as  a  public  chanty,  but 
to  diminish  the  cost  of  fire  insurance  to  under- 
writers. None  but  insurers  can  be  members  of 
it,  none  of  its  funds  came  from  Voluntary  con- 
tributions, but  they  are  all  derived  from  assess- 
ments ordered  by  a  vote  of  the  majority.  The 
projectors  of  the  corporation  seem  to  have  in- 
tended to  compel  aU  insurance  companies  doing 
business  in  Boston  to  submit  to  the  decision  of 
the  majority  the  question  whether  assessments 
shall  be  made  upon  all  for  the  purpose  of  sav- 
ing property  insured.  The  nature  of  the  work 
which  the  corporation  is  created  to  do  is  shown 
by  this  provision  for  the  payment  of  the  ex- 
penses. The  Statute,  and  the  conduct  of  the 
corporators  under  it,  indicate  that  a  very  large 

Sart  of  the  property  liable  to  be  destroyed  by 
re  in  Boston  is  insured,  and  that  the  corpora- 
tions which  provide  for  the  defendant  are  will- 
ing to  maintain  at  their  own  cost  and  for  their 
own  benefit  a  protective  department  which  may 
be  incidentally  beneficial  to  the  few  who  are 


leas  direct,  in  diminishing  the  amount  which 
they  are  liable  to  pay  for  losses,  than  If  the 
amount  saved  at  each  fire  were  estimated,  and 
required  to  be  paid  to  the  defendant  by  the 
companies  benefited  and  afterwards  distributed 
in  dividends. 

The  chief  grounds  on  which  it  is  oonteDded 
that  the  work  of  this  corporation  is  a  public 
charity  are  the  langua^  of  the  Statute  which 
refers  to  the  preservation  of  life  and  property 
in  general  terms,  and  the  practice  of  the  de- 
fendant to  have  no  regard  to  ownership  and 
to  make  no  distinction  between  insurea  and 
uninsured  property.  But  these  are  of  little  sig- 
nificance in  view  of  other  provisions  of  the 
Statute,  and  especially  in  view  of  the  fact  that 
it  is  impracticable  for  the  defendant  to  cooduct 
its  business  in  any  other  way. 

The  defendant  places  great  reliance  upon 
Firelm.  Patrol  v.  JB^,  120  Pa.  (124,  1  L.  R 
A.  417,  which  somewhat  resembles  the  case  at 
bar.  But  in  that  case  membership  in  the  cor- 
poration was  open  to  everybody,  and  the  ex- 
penses were  whoUy  paid  by  voluntarv  contribu- 
tions. The  facts  so  differed  from  those  in  the 
the  present  case  that  if  the  decision  were  bind- 
ing in  this  Jurisdiction,  it  would  not  be  de- 
cisive of  the  question  before  us.  We  are  of 
opinion  that  the  defendant  is  not  a  public  chari- 
table corporation,  and  that  it  is  liable  for  the 
negligence  of  its  servants.  See  Donnelly  v. 
Boston  Catholic  Cemetery  Asso,  146  Mass.  168,. 
5  New  Eng.  Rep.  741;  (he  ▼.  WaMngUm  MiOt, 
149  Mass.  548. 

Judgment  on  the  verdict. 


NORTH  CAROLINA  SUPREME  COURT. 


George  H.  NISSEN,  Appt., 
John  T.  CRAMER 


<- 


.N.  a. 


-) 


1.   Sayins 'That's  a  Ue,»*  of  material  teetl- 

mony  of  a  witness  on  the  opposite  side,  is  not 
actionable  when  spoken  durlner  the  trial  of  an 
action  against  a  corporation  by  its  aianager,  who 
Is  representinpr  it  on  the  trial,  although  it  Is  rep- 
resented also  by  attorney. 

£•  The  manager  of  a  corporation  repre- 
sentinfiT  it  on  a  trial  has  the  same  privilege  that 
he  would  have  if  he  was  himself  a  party,  in  re- 
spect to  words  spoken  by  him  In  the  course  of 
the  proceedings. 

8.  A  party  to  an  action  la  protected 
against  ill  inquiry  into  his  motlTes  in 
uttering  words,  during  the  course  ot  the  trial 
concerning  the  opposite  party  or  his  witness,  that 
are  relevant  and  pertinent  to  the  issue,  however 
defamatory  they  may  be. 


4.  A  letter  saylnir  that  a  persoa  "Mxpeots  t»- 
pay  a  claim  out  of  what  he  hopes  to  heat  mr 
company  in  a  suit  now  pending**  is  irrelevant  In 
an  action  by  him  for  alleged  slanderous  worda 
spoken  in  the  coutse  of  the  trial  of  the  suit  i^ 
f erred  to  in  the  letter. 

aanuary  liB,  ISBOJ 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Davidson  County 
in  fayor  of  defendant  in  an  action  to  recover 
damages  for  shmder.    Affirmed. 

Statement  by  Avery*  /..* 

This  is  an  action  for  slander,  tried  before 
Merrimon,  «/.,  at  Davidson  Sup^or  Court,  at 
September  Term,  1889.  Upon  the  trial  the 
plaintiff  offered  evidence  tending  to  prove  that 
the  words  charged  in  the  complaint  to  be  slan- 
derous were  spoken  by  the  aefendant  at  the 
time  and  place  mentioned  in  the  complaint,  in 
an  audible  voice,  sufficient  to  be  heard  in  all 


Nora.— XrO^al  and  Aatider, 
See  note  to  Runge  v.  Franklin  (Tex.)  8  L.  R.  A.  417. 
Bee,  generally,  note  to  Park  v.  Detroit  £*ree  Press 
Ck).  (Mich.)  1  li.  R.  A.  609;  noU  to  Byam  v.  Ck)ilin8, 
(N.  Y.;  2  L.  R.  A.  129;  noU  to  Bradstreet  Co.  v.  Gill 
(Tex.)  2  L.  R.  A.  i05;  Smith  v.  Smith  (Mich.)  8  L.  R. 
A.  52;  Allen  v.  Pioneer  Press  Co.  (MIdd.)  8  L.  R.  A. 
682;  noU  to  Amott  v.  Standard  Aasociation  (Conn.) 
«L.R,A. 


8L.R.  A.09;  Sealer  v.  Montgomery  (GaL) 8 L. B. A. 
668;  noU  to  Missouri  P.  R.  Go.  v.  Richmond  (Tex.)  4 
L.  R.  A.  280;  People  v.  Stephens  (GaL)  4  L.  R.  A.  B45: 
note  to  Elmer  v.  Fessenden  (Mass.)  5  L.  R.  A.  7S4: 
Broughton  v.  McGrew,  6  L.  R.  A.  406,  39  FW.  Rep. 
672;  note  to  Hayes  v.  Press  Co.  (Pa.)  6  L.  R.  A.  6«J 
noU  to  John  W.  Lovell  Co.  v.  Houicbtoo,  oanU.  388:^ 
noU  to  Siilars  v.  Collier  (Mass.)  ante,  680. 


See  also  8  L.  R.  A.  524. 


the  witnesses  ezamiDed,  four  or  five  in  num- 
ber, testified  that  they  did  hear  said  words,  the 
«aid  words  being  spoken  on  the  trial  before 
Judge  Dillard,  referee,  on  or  about  the  19th  day 
oi  April,  1888;  and  the  plaintiff  also  offered 
evidence  to  prove  the  truth  of  the  evidence 
^ven  before  said  referee. 

It  was  also  in  evidence  by  plaintiff's  witness, 
R.  G.  Chaney,  that  he  (Chaney)  was  a  witness 
for  the  plaintiff,  and,  as  such,  made  an  afiS da- 
Tit  for  plaintiff  on  the  4th  day  of  Aupst,  1888, 
in  a  proceeding  by  plaintiff  in  his  action  againnt 
the  Genesee  Gold-Mining  Company  to  obtain 
An  injunction  and  attachment,  but  not  in  the 
matter  before  Judge  Diliard,  referee,  and  that 
lie  was  afterwards,  at  the  instance  of  the  de- 
fendant, Cramer,  indicted  for  perjury  commit- 
ted in  said  affidavit,  the  said  Cramer  being  the 
prosecutor  in  such  indictment;  that,  when  re- 
turning from  March  Term,  1889,  the  witness 
jtsked  Cramer  why  he  (Cramer)  was  proeecut- 
iDg  him  ( witness}  in  the  perjury  case,  to  which 
«aid  Cramer  replied  that  he  was  only  doing  this 
to  further  his  cases  against  Nissen;  it  appear- 
ing also  in  evidence  that  this  action,  and  the 
action  ;of  plaintiff  against  the  Genesee  Gold- 
Mining  Company,  were  both  pending  at  the 
time  of  said  Cramer's  declaration  to  Chaney, 
but  that  part  of  the  latter  case  relating  to  the 
«aid  injunction  and  attachment  proceedings  had 
long  theretofore  been  adjusted. 

The  witness  Chanev  testified  that  he  was  not 
g^uilty  of  the  crime  of  perjury  imputed  to  him, 
and  that  the  indictment  was  nd,  pro^'d  at  this 
term  of  the  court,  at  the  cost  of  the  prosecutor, 
Cramer. 

HeniT  Tysinger  was  also  introduced  by 
plaintiff,  and,  upon  cross-examination  by  de- 
fendant's counsel,  testified  that  he  made  affida- 
vit for  plaintiff  on  the  4th  day  of  August,  1888, 
in  the  said  proceedings  for  injunction  and  at- 
tachment in  the  case  of  the  plaintiff  against  the 
•Ck'nesee  Gold-Mining  Company,  and  was  in- 
•dicted  at  the  instance  of  the  defendant,  Cramer, 
for  alleged  perjury  in  making  said  affidavit,  the 
fiaid  Cramer  being  prosecutor  in  the  perjury  in- 
dictment Witness  testified  he  was  not  ^uiltv 
of  the  perjury  for  which  he  had  been  indictea; 
that  he  had  been  ready  for  trial  at  the  term 
when  the  indictment  was  found,  and  at  the 
present  term;  and  that  the  case  had  been  con- 
tinued at  the  instance  of  the  prosecutor,  Cra- 
mer, at  both  terms,  and  was  still  pending. 

The  plaintiff,  for  the  purpose  of  sbowinj? 
malice  on  the  part  of  defendant,  offered  in  evi- 
dence a  letter,  dated  July  26,  1889.  written  by 
Cramer  to  Talbott  &  Sons,  of  Richmond.  Ya. 
The  court  excluded  the  letter  on  the  ground  of 
immateriality,  and  plaintiff  excepted. 

The  following  is  a  copy  of  the  said  letter: 

Thomasville,  N.  C,  July  26th,  1889. 
Hessrs.  Talbott  &  Sons.  Richmond,  Va. 

Gents:  As  you  perhaps  know,  one  Gkorge 
H.  Nissen  depends  on  settling  the  claim  you 
have  against  him  out  of  what  he  hopes  to  beat 
my  company  in  a  suit  now  pending,  but  my 
company  do  not  propose  to  be  swindled  out  of 
a  cent  in  the  way  he  proposes,  except  at  the 
end  of  the  law,  no  matter  how  much  hard 
«  L.  R.  A. 


and  individually  1  am    i 
wrong  than  the  annoyan  : 
enough  to  cover  the  w  i 
has  mortgaged.    If  you  ; 
prefer  immediate  settlei  \ 
me  the  least  you  would 
and  I  am  satisfied,  I  wil 
amount  myself,  just  to  [ 
noyance.    Let  me  hear 
practicable,  for  I  may   I 
soon  and  be  gone  untU  ( i 
Respectfully, 
It  appeared  in  evidenc  i 
Cramer,  was  the  mana.<7* 
Mining  Company,  and  ^  i 
of  said  company,  at  the  . 
tiff  and  the  said  compai ; 
eree,  advising  the  coui  i 
Messrs.  Robbins  &  Rap ! 
who  were  present,  repri 
at  the  time  the  alleged  e  I 
spoken.    The  charge  i 
opinion  of  the  court     P I 
charge.    Verdict  and  ju 
Plaintiff  appeals. 

MestTB,  L.  BL  Seott  a  i 

for  appellant: 

It  is  always  open  to  a 

slander  to  prove  malice. 

dence,  or  by  circumstan : 

sation,  or  by  others  that 

Shelf er  v.  Qooding,  2  Ji 

When  a  party  appears 

is  closed,    if  this  is  so,  ^ ' 

because  the  presumption 

moved,  the  party  not  be 

Bing  v.  Wheeler,  7  Co 

In  Hastings  v.  LtLSk, ! 

trine  of  absolute  privilege 

Congress,  State  Legislati 

istrates,  grand  luries,  e 

cases  mostly  embodied  ii 

Jones,  L.  175.    Ours  cai 

lute  privilege. 

Messrs.  Robbins  ft 
Pinnlz  for  appellee. 

ATerjTt  «/'.,  delivered 
court; 

The  plaintiff's  excepti<: 
whether  the  defendant,  i 
tion  as  agent  at  the  tr 
protected  in  saying  of 
plaintiff,  who  had  just  bi 
ness,  "That's  a  lie,"  whi 
ent,  also  appearing  for 
whether,  under  the  admil 
privilege,  if  it  existed  at 
only  prima  facie,  a  prot<! 
only  a  presumption  of  g: 
might  rebut  it  by  showii; 
ual  malice  when  the  lang 
Justice  Ruffin,  in  Briggi 
880,  says  that  the  phrase 
cation  means  words  *' 
ceeding,  or  on  some  othc 
duty,  which  prima  facie 
,  was  actuated  by  a  sense! 
the  malice  which  is  ge 


events  it  is  settled  law,  tnat  one  woo  appears  in 
person,  on  his  own  behalf  or  on  behalf  of  an- 
other, or  counsel  representing  a  party  on  the 
trial  of  an  action,  may  say,  in  the  progress  of 
the  trial,  anything  in  reference  to  the  character 
or  conduct  of  the  opposing  parly  or  witnesses 
that  is  relevant  or  pertinent  to  the  question  or 
issue  before  the  court  or  jury,  without  incur- 
ring any  liability  whatever  in  an  action  for 
slander  predicated  upon  the  language  so  used. 
The  occasion  gives  absolute  protection,  if  the 
utterances  are  not  irrelevant.    State  v.  Tjetg/i, 

3  Dev.  &  B.  127;  SMfer  v.  Gooding,  2  Jones, 
L.  175;  Townshend,  Slander  and  Libel,  §  224; 
Hinff  V.  Wheeler,  7  Cow.  731;  Jennings  v.  Paine, 

4  Wis.  368:  Lester  v.  Thurmond,  51  Ga.  118. 
The  inference  of  malice  is  not  drawn,  as  a 

matter  of  law,  when  irrelevant  words  are  ut- 
tered or  spoken  by  parties  or  counsel  in  the  due 
course  of  judicial  proceedings;  and  such  words 
"are  not  actionable  unless  it  affirmatively  ap- 
pears that  they  were  malicious,  and  without 
reasonable  or  probable  cause."  Lawson  v. 
Biek%  88  Ala.  279. 

In  Briggs  v.  B^d,  supra,  this  court  held  that 
there  was  a  presumption  of  good  faith  in  favor 
of  one  who  made  a  verbal  charge  of  larceny  to 
a  justice  of  the  peace  against  another,  with  the 
expressed  purpose,  not  afterwards  carried  out, 
of  filing  a  formal  affidavit  embodying  the 
charge;  and  that,  in  an  action  for  slander 
founded  upon  the  statement  to  the  justice,  the 
plaintiff  must  prove  the  existence  of  malice 
when  the  words  were  uttered.  On  the  other 
hand,  it  is  a  well-established  rule  that  where 
one  actually  lodges  information  before  a  judi- 
cial officer  that  he  is  informed  that  another  has 
committed  a  felony  or  infamous  offense,  the 
informer  is  absolutely  protected  against  any  ac- 
tion for  slander  bas^  upon  his  affidavit;  and 
a  person  claiming  to  have  sustained  injury^  has 
no  remedy,  unless  the  facts  will  enable  huu  to 
maintain  an  action  for  malicious  prosecution. 
Holmes  v.  Johnson,  Bush.  L.  44;  Flint  v.  Pike, 
4  Barn.  &  C.  478;  Eastings  ▼.  Lusk,  22  Wend. 
410. 

Both  parties  and  witnesses  in  civil  tribunals 
are  protected  against  accountability  in  actions 
for  slander  for  anything  contained  in  the  plead- 
ings, affidavits  and  depositions  filed  in  the  rec- 
ord, or  testimony  given  on  the  trial,  that  is 
pertinent  to  the  questions  or  issues  arising  in 
the  action.  Townshend,  Slander  and  Libel, 
g§  221-224;  Lea  v.  W?iite,  4  Sneed,  111. 

It  follows  from  the  principles  that  we  have 
^  stated  that,  if  the  defendant  had  the  same  priv- 
'  ileges  when  his  counsel  were  present  with  him 
before  the  referee  thct  the  law  accorded  to  him 
when  appearing  in  his  own  behalf,  no  action 
would  lie  against  him  for  the  language  used  in 
reference  to  the  plaintiff. 

In  the  case  of  Badgley  v.  Hedges,  3  N.  J.  L. 
233,  the  court  said,  when  tJie  very  same  words 
were  uttered  of  a  plaintiff  who  had  just  testi- 
fied, by  a  defendant  conducting  his  own  de- 
fense: "This  judgment  cannot  be  sustained. 
It  is  abundantly  evident  from  the  record  that 
the  words  charged  in  the  Uiree  first  counts  were 
spoken  in  a  court  of  law,  in  the  progress  of  a 
trial,  and  in  a  course  of  justice.  That  the  Ian- 
6  L.  R.  A. 


JNotbing  18  more  common  than  lor  a  party  to 
say  in  bis  defense  that  the  evidence  given  against 
him  is  not  true,  and  that  he  can  prove  it." 
This  case,  decided  over  eighty  years  ago,  ha* 
been  cited  and  recognized  as  authoritv  since 
the  opinion  was  ren(&ed.  Townshend,  Slan- 
der and  Libel,  §  224. 

There  can  be  no  doubt  that,  as  an  acknowl- 
edged agent  of  a  defendant  corporation,  he  en- 
joyed allthe  privileges  of  an  actual  party.  This 
court  held  that  a  master,  not  an  attorney,  had 
a  right  to  appear  for  his  slave,  and  insist  that 
what  a  plaintiff  had  sworn  in  reference  to  a 
slave  was  false,  and  that  an  action  could  not  be 


maintained  against  him  for  slander  in  charging 
Dev.  &  B.  127.   ' 


that  the  testimony  was  false.     State  v.  Leigh, 


In  Shelfer  v.  Gooding,  supra.  Judge  Battle 
states  the  principle  deduced  from  an  examina- 
tion of  the  whole  line  of  authorities  as  follows: 
"However  it  may  be  held  with  respect  to  the 
responsibility  of  counsel  or  a  party  uttering 
words,  against  the  character  of  a  witness  or  the 
opposite  party,  in  the  course  of  a  trial,  not  rele- 
vant to  the  cause,  we  think  that  we  have  shown 
by  abundant  authority  that  a  coimael  or  party 
is  entirely  protected  against  an  action  for  slan- 
der for  whatever  he  may  choose  to  say  relevant 
and  pertinent  to  the  matter  before  the  court, 
and  that  no  inquiry  into  his  motives  will  be 
permitted."  See  also  Bigelow,  Cas.  Torts, 
161. 

Mr.  Townshend,  in  bis  work  on  Slander  and 
Libel,  §  224a,  says:  "A  party  to  a  proceedmg 
in  a  court  of  justice  may  ordinarily  conduct  the 
prosecution  or  defense  in  person,  or  by  counsel 
or  attorney."  In  either  case,  whatever  a  party 
"may  reasonably  believe  necessary,  success- 
fully to  maintain  his  suit  or  his  defense,  thai 
he  may  speak,  in  the  course  of  the  proceeding, 
without  being  subject  to  an  action  for  slander.* 

We  fail  to  find  any  authority  for  limiting  the 
privilege  of  a  party  to  those  cases  in  which  he 
conducts  the  trial  on  his  own  behalf.  There- 
fore, we  must  look  to  the  reasons  for  first  shield- 
ing parties  and  counsel  from  liability  in  order 
to  determine  whether  a  party  present,  but  rep- 
resented also  by  counsel,  should  have  the  ben- 
efit of  the  rule,  because  his  situation  brings 
him  within  the  reason  for  establishing  it. 

As  we  have  seen,  this  court,  in  Briggs  v. 
Bprd,  extends  the  protection  to  everyone  placed, 
in  a  legal  proceeding  or  otherwise,  in  such  re- 
lation, personal  or  official,  to  a  cause  as  to  make 
it  a  duty  to  say  something  defamatory  of  a 
party  or  witness.    Bigelow,  Cas.  Torts,  162. 

The  defendant  was,  as  is  admitted,  the  gen- 
eral manager,  as  well  as  the  agent,  of  the  Gen- 
esee Gold-Mining  Company,  and  present,  ad- 
vising the  counsel  of  the  company  in  the  tnal 
before  the  referee;  and  when  the  plaintiff  in 
that  action  and  this  testified  that  Cramer  want- 
ed him  (Nissen)  to  give  him  (Cramer)  $500  for 
awarding  Nissen  a  certain  contract,  then  it  was 
that  Cramer,  in  an  audible  tone,  uttered  the 
words  charged.  If  the  testimony  of  Nissen 
was  material — and  the  defense  that  it  was  ir- 
relevant was  not,  as  it  seems,  insisted  on— then 
the  apparent  motive  of  Cramer  was  to  proted 
the  company  he  represented  by  contradicting 
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ft,  and  he  is  DO  more  liable  to  answer  in  dam- 
ages in  this  action  than  one  of  bis  counsel  woald 
have  been,  bad  be  uttered  tbe  words  impnted 
to  Cramer  at  tbat  time.  Though  the  courts, 
as  a  rule,  refuse  to  bear  parties  on  tbeir  own 
behalf  when  they  are  represented  by  counsel, 
any  court  has  the  right,  in  the  exercise  of  a 
sound  discretion,  to  do  so. 

As  in  the  case  of  BadgUy  t.  Hedgei,  tbe  de- 
fendant doubtless  merited  censure  for  using 
such  language  from  tbe  learned  Jurist  who  was 
acting  as  referee;  but,  if  be  permitted  both  tbe 
counsel  and  mana.s^er  (who  was,  for  tbe  pur- 
poses of  the  trial,  the  company)  to  speak,  it  is 
not  the  province  of  this  court  to  say  that  the 
pculy  permitted,  or  not  prevented  or  punished 
for  speaking  on  his  own  behalf,  shall  not  be 
protected  at  least  a^inst  any  presumption  of 
intentional  and  malicious  slander  in  the  use  of 
the  pertinent  words  spoken.  The  best  consid- 
ered opinions  of  the  hit^best  courts  in  this  coun- 
try concur  in  according  to  parties  and  tbeir 
counsel  this  absolute  privilege  or  total  immunl- 
tj  from  liability  for  words  pertinent  to  the 
issue,  and  spoken  in  the  course  of  a  Judicial  in- 
vestigation or  trial,  in  part,  at  least,  because  of 
the  excitement  naturally  mddent  to  the  pro- 
ceeding, and  tbe  supposed  power  of  the  presid- 
ing officer  to  restrain  abuse,  as  well  as  for  the 
important  purpose  of  leaving  counsel  free  and 
unfettered  in  aischarging  their  duty  to  clieuts. 

JvdgB  Cooley,  in  his  work  on  Torts,  212, 
cites  with  approval  the  language  of  Chi^  Jub- 
tice  Shaw  on  this  subject,  which  is  as  follows: 
••We  take  the  rule  to  be  well  settled  by  the  au- 
thorities that  words  spoken  in  the  course  of  Ju- 
dicial proceedings,  though  thev  are  such  as 
impute  crime  to  another,  and  therefore,  if 
apoken  elsewhere,  would  import  malice,  and  be 
actionable  themselves,  are  not  actionable,  if 
they  are  applicable  and  pertinent  to  the  subject 
of  inquiry.  .  .  .  And,  in  determining  what 
as  pertinent,  much  latitude  must  be  allowed  to 
the  judgment  and  discretion  of  those  who  are 
intrusted  with  the  conduct  of  a  cause  in  court, 
and  a  much  larger  allowance  made  for  the  ar- 
dent and  excited  feelings  with  which  a  party, 
or  counsel,  who  naturally,  and  almost  neces- 
sarily, identifies  himself  with  his  client,  may 
become  animated,  by  constantlv  regarding  one 
aide  only  of  an  interesting  ana  animated  con- 
troversy, in  which  the  dearest  rights  of  such 
party  may  become  involved.  And,  if  these 
feelings  sometimes  manifest  themselves  in 
strong  invectives  or  exaggerated  expressions, 
beyond  what  tbe  occasion  would  strictly  justify, 
it  IS  to  be  recollected  that  this  is  said  to  a  judge 
who  hears  both  sides.    •    •    •    Still,  this  priv- 


ilege must  be  restrained  by  some  limit,  ani  we 
consider  tbat  limit  to  be  this:  .that  a  party  or 
counsel  shall  not  avail  himself  of  his  situation 
to  gratify  private  malice  by  uttering  slanderoua 
expressions,  either  against  a  party,  witness,  or 
third  person,  which  have  no  relation  to  the 
cause  or  snb1ec^matter  of  the  inquiry."  Boar 
▼.  Wood,  8  Met.  198;  Latosan  v.  Bicks,  mipra. 

The  same  reason  exist*  for  making  some  al- 
lowance for  tbe  excitement  incident  to  the  oc- 
casion, whether  the  defendant,  Cramer,  was- 
appearing  in  proper  person  or  by  attorney  for 
tbe  corporation,  when  we  consider  tbat  the  an- 
swer of  the  witness  Nissen  contained  a  charge, 
in  making  which  he  was  protected  bv  absolute 
privilege  from  an  action,  that  this  defendant, 
Cramer,  had  attempted  dishonestly  to  provide 
a  bonus  for  himseli  while  acting  as  agent  for 
another. 

His  honor  instructed  the  Jury  as  follows: 
"The  plaintiff  alleges  in  his  complaint  that  the 
Genesee  Gk>ld-Minmg  Companv  was  present 
and  represented  by  counsel  and  its  agent,  and 
admits  tbat  tbe  agent  present  was  the  defend- 
ant, Cramer.  If  the  defendant  was  represent- 
ing the  Genesee  Gold-Mining  Company  in  the- 
plaintiff's  action  against  it,  he  bad  the  right  to 
contradict  what  the  plaintiff  swore,  and  to  say 
it  was  a  lie,  and  would  not  be  liable  to  an  ac- 
tion of  slander,  unless  be  took  advantage  of  and 
used  the  occasion  to  speak  the  words  malicious- 
ly; but  the  plaintiff  must  prove  that  the  defend- 
ant spoke  the  words  maliciously,  and  such  proof 
must  dhow  malice  at  the  time  the  words  were 
spoken,  and  that,  under  the  circumstances  sur- 
rounding their  utterance,  the  law  would  not 
presume  malice  from  the  use  (rf  the  words 
themselves." 

If,  as  we  believe,  tbe  defendant  company  or 
its  agent,  wheu  permitted  by  the  court  to  speak 
in  the  course  of  a  trial  or  Judicial  proceeding, 
was  protected,  as  the  counsel  would  have  been, 
against  all  inquiry  into  his  motives  in  uttering 
any  words  tbat  were  relevant  and  pertinent, 
however  defamatory,  of  a  witness  offered  for 
the  opposing  party,  there  is  certainly  no  (ground 
for  complaint  on  the  part  of  tbe  plaintiff  when 
the  court  allowed  him  the  opportunity  to  show, 
if  be  could,  tbat  the  language  which  was  perti- 
nent was  in  fact  used  to  gratify  malice  which 
the  defendant  at  the  time  entertained  towards 
the  plaintiff. 

We  think  tbat  there  was  no  ern»  in  tbe  re- 
fusal to  admit  the  letter  offered.  It  did  not 
tend  to  show  malice,  and  was  not  relevant  as 
evidence  of  the  utterance  of  the  defamatory  lan- 
guage alleged  to  have  been  used. 

Therein  no  error,  and  the  judgment  U  OffirrMd, 
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James  CAMPBELL,  Appt.^ 

V, 

John  C.  JONES  et  ak 
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.) 


1.   Where  a  iiomeatead  la  ezchan^d  for 

NOTB.— See  Miller  v.  FlaeK'an.  poit,  813. 
6  L.  R.  A. 


lands  In  another  State,  hi  whloh  no  judgments  ex* 
Iflt  agrainst  its  owner,  larger  hi  area  than  the  quan- 
tity to  whioh  the  laws  of  suoh  State  permit  a 
homestead  exemption  to  attach,  the  surplus,  be- 
yond what  may  be  held  as  exempt,  becomes  lia- 
ble for  the  debts  of  the  one  making  the  exchange^ 
at  the  instant  the  title  vests  in  him. 

8.   Such  liability  cannot  be  defeated  a» 

to  existinir  debts  by  the  simple  surrender  aiii> 


(FeoruaryltlW).) 

APPEAL  b^  complaioant  from  a  decree  of 
the  Circuit  Court  for  Arkansas  County  in 
favor  of  defendants  in  a  suit  to  set  aside  as 
fraudulent  certain  conveyances  of  land.    Be- 

Tbe  case  sufficiently  appears  in  tbe  opinion. 

Messrs.  Paul  Hutchinson  and  Gibson  A 
Holt»  for  appellant: 

Tbe  cancellation  of  tbe  deed  from  Brown  to 
Jones  did  not  devest  Jones  of  tbe  legal  title  to 
the  lands. 

Btrawn  t.  Nbrris,  21  Ark.  80. 

Tbe  fact  of  tbe  land  traded  being  tbe  home- 
stead gives  no  right  to  support  a  deed  to  the 
children,  and  the  bomesteaa  is  forfeited  on  ac- 
count of  tbe  attempted  fraud. 

Chambers  v.  SaUie.  39  Ark.  407;  Sargent  T. 
Chuhbuck,  19  Iowa,  87-40;  Oliphant  v.  Hartley, 
^2  Ark.  465;  Bennett  v.  Hutson,  88  Ark.  762. 

The  States  of  tbe  Union  are  separate  com- 
monwealtbs.  and  their  peculiar  Homestead 
Exemption  Laws  only  apply  to  bona  fide  citi- 
zens residing  in  their  limits  and  continuing  so 
to  reside. 

Donnelly  v.  Wheeler,  84  Ark.  111. 

Tbe  privilege  of  immunity  granted  by  tbe 
law  is  conditioned  on  continued  citizenship  in 
the  State.  This  being  tbe  case,  bad  Jones  sold 
his  homestead  for  money  or  personal  property 
and  started  to  leave  Iowa,  every  dollar^s  worth 
of  this  could  have  been  subjected  to  bis  debts. 

Mr,  W.  H.  Halliburton,  for  appellees: 

If  there  was  no  fraud  then  there  was  no 
equity  in  tbe  bill:  if  fraud,  the  burden  of  proof 
was  on  tbe  appellant. 

Bump,  Fraud.  Conv.  805,600;  Eke  parte  Con- 
uay,  4  Ark.  866;  Spence  v.  Bodd,  19  Ark.  168. 

If  John  C.  Jones'  homestead  was  absolutely 
exempt  from  Campbell's  judgment  in  Iowa, 
be  bad  the  right  to  dispose  of  tbe  same  at  his 
will,  free  from  all  taint  of  fraud. 

Bump,  Fraud.  Conv.  245,  620;  Erh  v.  CoU,  81 
Aik.  554;  Stanley  v.  Snyder,  43  Ark.  484,  and 
authorities  cited;  Bogan  v.  Clefieland  (lij)^.),  12 
fi.  W.  Rep.  159. 

A  man  may  sell  his  homestead  and  reinvest 
tbe  proceeds  of  that  sale  in  a  new  homestead, 
no  matter  bow  many  Judgments  may  be  stand- 
ing a^inst  bim 

Monroe  v.  May,  9  Kan.  466;  Bump,  Fraud. 
Conv.;  4  So.  Law  Rev.  (St.  Louiaed.)  p.  7. 

Hne^hest  J,,  delivered  the  opinion  of  the 
•court: 

On  tbe  first  day  of  August,  1885,  appellant 
recovered  a  Judraient  against  John  C.  Jones, 
one  of  tbe  appellees  and  tbe  father  of  the  other 
appellees,  in  Desha  Circuit  Court,  in  Arkansas, 
in  the  sum  of  $8,661.98,  and  on  tbe  23d  of  Oc- 
tober, 1885,  had  an  execution  issued  on  said 
iud^^ent,  which  on  the  23d  of  December, 
18H5,  was  returned  unsatisfied.  He  then  filed 
his  bill  in  equity  to  set  aside  as  fraudulent, 
and  have  declared  void  as  to  bis  debt,  certain 
conveyam;es  of  land,  which  John  C.  Jones  had 
procured  to  be  made  to  his  children  by  one 
Talmadge  E.  Brown.  The  bill  was  dismissed 
■and  he  appealed.  John  C.  Jones  owned,  near 
<J  L.  R.  A. 


cuuiu  uob  uo  uitf^eu  in  execuiiou  lor  nis  aeoia. 
In  November,  1877,  John  C.  Jones  exchanged 
bis  forty-acre  homestead  with  one  Talmadge 
£.  Brown,  for  1,600  acres  of  land,  in  what  was 
then  a  part  of  Desha  Countv,  in  the  State  of 
Arkansas,  but  which  waa  afterwards  attached 
to  Arkansas  County.  He  had  the  deed  to  the 
Arkansas  lands  made  to  himself,  and  conveyed 
his  homestead  hi  Iowa  to  Brown,  with  an  un- 
derstanding, at  the  time  tbe  conveyances  were 
made,  that  he  would  visit  Axkansaa,  examine 
tbe  lands  purchased  of  Brown,  determine  how 
he  would  divide  them  between  bia  children, 
and  that  he  would  then  cancel  and  deliver  up 
Brown's  deed  to  him  for  the  lands,  and  that 
Brown  would  thereupon  make  deeds  according 
to  his  division  of  the  lands,  and  his  directions. 
He  canceled  m  writhig  across  its* face  Brown's 
deed  to  bim,  he  and  nis  wife  signed  and  ac- 
knowledged the  cancellation  and  delivered  the 
deed  to  Brown,  who  then  made  to  John  C.  Jones 
a  deed  for  160  acres,  and  to  bia  children  deeds 
for  1 ,440  acres,  of  the  Arkansas  lands.  Two  of 
the  children  were  minors.  The  lands  were 
wild  and  unimproved.  The  father,  John  C. 
Jones,  settled  upon  and  improved,  and  claims 
as  a  homestead,  the  160  acres  conveyed  to  bim. 
The  only  consideration  for  the  conveyances 
from  Brown  to  John  C.  Jones  and  his  chil- 
dren for  the  Arkansas  lands  was  the  convey- 
ance bv  John  0.  Jones,  the  father,  of  his  home- 
stead in  Iowa  to  said  Brown.  No  considera- 
tion moved  from  the  children  to  the  father. 
At  tbe  time  John  0.  Jones  made  this  exchange 
of  lands  with  Brown,  there  was  a  subsisting, 
unsatisfied  Judgment  against  bim,  in  favor  of 
appellant,  Campbell,  in  Iowa,  where  his  home- 
stead was  situated,  and  that  judgment  was  tbe 
foundation  of  tbe  Judgment  in  Desha  County, 
Arkansas,  and  was  recovered  in  tbe  Supreme 
Court  of  Iowa  on  appeal,  March  18,  1875. 

No  motion  was  ever  made,  or  step  taken  to 
set  aside,  vacate  or  modify  tbe  Judgment  re- 
covered in  Desha  County,  Arkansas,  and  no 
good  reason  is  given  for  ine  failure  by  appel- 
lee, John  C,  to  make  such  motion,  or  take 
such  step;  and  yet  be  asks  to  be  allowed  to  attack 
the  judgment  collaterally,  which,  it  is  hardly 
nec(^ssary  to  say,  cannot  be  done.  Appellees 
insist  that  tbe  excbanee  of  his  homestead  in 
Iowa  for  tbe  lands  in  Arkansas  was  not  made 
to  defraud  his  creditors,  but  in  good  faith,  and 
to  procure  Iiomes  for  his  children;  that  neither 
his  homestead  in  Iowa,  nor  tbe  proceeds  of  the 
sale  thereof,  when  sold  by  him,  could  have 
been  taken  in  execution  for  his  debts;  that  be 
had  a  right  to  reinvest  tbe  proceeds  of  the  sale 
of  tbe  same  for  tbe  benefit  of  bis  family,  and 
that  the  property  purchased  therewith  could 
not  have  been  taken  in  execution  for  bis  debts; 
that,  his  homestead  in  Iowa  beine  exempt, 
there  were  no  creditors  as  to  it,  ana  that  any 
disposition  he  might  have  made  of  it  would 
not  have  been  a  fraud  upon  bis  creditors:  that 
having  invested  his  homestead,  thus  exempt  in 
Iowa,  in  lands  in  Arkansas  for  himself  and  hif 
children,  the  lands  in  Arkansas  taken  in  ex- 
cbnnge  cannot  be  taken  in  execution  for  this 
debt. 

It  is  also  contended  for  appellees,  that  tbe 


•oescnoed  tnerein  aia  not  pass  toereoy,  nor 
'uutil  the  conveyances  were  made  by  Brown  to 
liim  and  liis  oiildien  according  to  John  C. 
^Tones'  division  of  the  lands  and  after  the  can- 
-oellation  of  the  first  deed. 

But  this  theory  is  not  supported  by  the  evi- 
•^ence,  the  preponderance  of  which,  as  to  this, 
fe  that  the  deed  firs^  made  by  Brown  to  ap- 
pellee Jobo  C.  Jones,  for  all  the  lands,  was  de- 
livered to  him  directly.  There  is  no  evidence 
'to  the  contrary. 

It  is  well  settled  that  a  vohmtanr  conveyance 
«na(]e  to  hinder,  delay  or  defrana  creditors  is 
void  as  to  them,  the  grantor  being  insolvent 
without  the  property  so  conveyed.  Driggs  d 
•Oo's  Bank  v.  Nortcood,  60  Ark.  42;  Adams  v. 
Mdgerton,  48  Ark.  419;  Hershy  v.  Latham,  46 
Ark.  642;  Reeves  v.  Sherurood,  45  Ark.  620; 
Danley  v.  Rector,  10  Ark.  225;  Leack  v.  Fowler, 
-22  Ark.  145:  Bertrand  v.  Elder,  28  Ark.  494: 
MoMie  V.  Enyart,  32  Ark.  251;  OlipharU  v. 
Martley,  32  Ark.  465;  Bennett  v.  Hutsan,  88 
Ark.  762,  767. 

But  it  is  as  well  settled  that  "it  is  incum- 
l>ent  on  a  creditor,  who  complains  of  a  fraudu- 
lent conveyance,  to  show  that  his  debtor  has 
-disposed  of  property  that  might  otherwise  have 
been  subjected  to  the  satisfaction  of  his  debt. 
Until  this  is  done  no  injury  appears." 

Creditors  cannot  complam  that  a  conveyance 
•of  a  homestead  is  fraudulent  as  to  debts  for  the 
payment  of  which  it  cannot  be  taken  in  czect- 
tlon.  They  could  not  reach  it  if  not  conveyed, 
«nd  hence  the  motives  for  the  conveyance  do 
not  concern  them.  Stanley  v.  8nyder,  48  Ark. 
480;  Brby,  OoU,  81  Ark.  557;  Clarke.  Anthony, 
81  Ark.  646;  Mewn  v.  Anthony,  11  Ark.  411; 
Mempstead  v.  Johnston,  18  Ark.  124;  Bogan  v. 
Cleveland,  October  12,  1889,  62  Ark. . 

But  when  the  deed  to  the  1,600  acres  of  land 
in  Arkansas  was  made  and  delivered  to  ap- 
pellee, John  C.  Jones,  the  title  thereto  vested 
In  him,  and  the  same  became  liable,  eo  insianti, 
to  sale  under  execution  for  the  payment  of  his 
debts,  except  such  part  as  he  might  be  entitled 
to  fix  and  claim  a  homestead  upon.  That  it 
was  not  competent  for  him  to  devest  the  title 
thus  acquired  by  simple  cancellation  and  sur- 
render of  the  deed,  first  made  to  him  bv  Tai- 
madge  E.  Brown  for  the  1,600  acres  of  land 
in  Arkansas,  is,  we  apprehend,  well  settled. 
Bird  V.  Jones,  37  Ark.  195;  Taliaferro  v.  Roltan, 
•84  Ark.  608;  Neal  y.  Bpeigle,  88  Ark.  68;  Straton 


a,  43»;   HOUiTOOlC  V.  i 

hert  V.  BulUey,  5  Conn 
171^3^,  88  Ala.  264;  Convy 
882;  Kearsino  v.  Kiliai 
Rogers,  68  Wis.  86;  1  G 
V.  Steel,  4  Allen,  422;  j 
8.  7  Pet.  171  re  L.  ed. « 
ton,  47  Me.  80B;  Fondc 
Howard  v.  Huffman,  8 

The  appellee,  John  i 
claim  and  have  set  asi 
stead,  the  160  acres  of  la 
Talmadge  E.  Brown  at 
homestead  in  his  amem 
which  he  had  fixed  hii 
commencement  of  this  i 
covery    of   appellant's 
County.    More  than  th 
under  the  Constitution  a 
which  limit  the  homestet 
The  title  to  all  the  knds 
to  the  payment  of  appell 
vested  in  him,  and  becoi 
(save  that  which  he  mig 
stead)  the  appellee,  John 
cancellation  of  the  oonvc 
procuring  of  conveyanc 
children,  which  were  vc 
lant's  right,  as  one  of  hi 
lands  thus  conveyed  sub 
tion  of  his  debt. 

It  is  insisted  that  app 
was  barred  before  the 
suit.   But  the  lands  were 
and  it  follows,  from  wb 
no  title  ever  vested  in  tk 
John  C.  Jones,  to  the  1 
veyed  to  them  by  Brow 
conveyed  his  title  to  Jol 
in  whom  it  still  resides 
vssted  by  the  cancellatic 
first  deed  made  to  him,    i 
of  land,  by  Brown.     E 
filed  by  the  children  of 
appellant's  complaint,  t    i 
not  know  that  deeds  to  t    i 
to  them  until  1882.     '    i 
case  was  filed  the  4th  o    I 

TJie  decree  of  the  Ark 
Chancery  is  rerersed, 
court  below  to  enter  f    I 
with  this  opinion. 


NEW  HA^IPSHIRE  SUPREME  COURT. 


ADAMS  FEMALE  ACADEMY  et  al.,  Flffs., 

£dmi?nd  ADAMS  et  aL 

(....N.  H ) 

A  Aind  ffiven  by  will  to  trustees  '*  to  es- 
tablisn  a  female  academy/*  etc,  may  be 


used  for  the  support  of 
tlOD  with  the  town,  wh 
tloahle  to  maintain  a  f< 


(July} 

N  reservation  from 
Rockingham  Cout 


0 


VomL— Charitable  uses  and  trusts;  doctrine  of 
oyprte. 

0ee  Stratton  v.  Fhysio-Medloal  Institute,  amte^ 
0,149  Mass.  606;  Bullard  v.  Chandler,  anU,  104, 140 
<LRA. 


Mass.  688;  Fire  Ins.  Pati 
120  Pa.  084;  Cottman  v.  G 
Y.  299:  Heiskell  v.  COiioki 
and  noUSt  87  Tenn.  608. 
60 


See  also  19  L.  R.  A.  413;  21  L.  R.  A.  454. 


income  of  the  institution,  according  to  an  Act 
of  the  Legishiture,  to  the  support  of  a  public 
school  in  connection  with  the  Town  of  Deny. 
Jkcree  for  plaintiffs. 

Jacob  Adams,  by  his  will  dated  Aujnist  7, 
1822,  gave  a  fund  to  certain  persons  as  trustees 
'  'to  establish  a  female  academy  in  Londonderry 
for  the  education  of  females."  The  trustees 
accepted  the  trust  and  the  Adams  Female 
Academy  was  founded. 

The  bill  in  this  case  represented  that  the  cor- 
poration which  was  formed  to  carry  out  the 
purposes  of  the  trust  had  continued  under  suc- 
cessive trustees  to  the  present  time,  and  that  a 
successful  and  satisfactory  school  was  main- 
tained for  many  years. 

The  bill  further  alleged  that  the  conditions 
for  the  support  and  maintenance  of  the  school 
at  the  place  named  in  the  will  of  Adams  are 
entirely  different  now  from  what  they  were  at 
the  date  of  said  will,  and  what  they  have  been 
since;  values  in  property  have  changed,  the  re- 
quirements for  schools  have  changed,  a  fund 
which  was  sufficient  from  1823  to  i860  is  not 
now  sufficient;  within  a  few  years  past  Pinker- 
ton  Academy  for  males  and  females  has  been 
established  within  three  miles  of  Adams  Acad- 
emy building,  and  other  scnools  have  been  es- 
tablished in  the  vicinity. — so  that  the  objects 
and  purposes  of  the  testator  are  liable  to  be  de- 
feated unless  some  change  can  be  made.  That 
the  trustees  have  concluded  tbat  the  best  way 
to  carry  out  the  intention  of  the  will  is  to  con- 
nect the  district  school  in  tbat  locality  with  the 
corporation  and  use  the  school  building  of  the 
corporation  for  the  public  school-house;  and  the 
income  of  the  fund  in  the  hands  of  the  trustees, 
added  to  the  school  money  coming  annually 
from  the  district,  being  used  together,  will 
provide  efficient  and  capable  teachers  and  give 
longer  and  better  school  than  either  corpora- 
tion or  district  could  support  se parately.  That 
to  accomplish  this  purpose  an  Act  was  passed 
by  the  Legislature  establishing  the  Adams 
School  District.  The  inhabitants  of  said  dis- 
trict have  voted  to  unite  with  the  Academy  to 
carry  into  execution  the  purposes  of  the  Act. 
That  the  school  building  erected  for  the  Acad- 
emy is  in  fair  condition  and  in  location  and 
place  well  adapted  to  school -district  purposes. 
The  bill  prayed  that  the  trustees  be  allowed  to 
sell  certain  of  the  real  estate  belonging  to  the 
Academy  and  use  the  income  thereof  to  sup- 
port a  school  in  the  Academy  school  building, 
and  for  such  other  relief  as  might  be  just. 

A/r.  David  Cross,  for  the  plaintius: 

This  is  a  charitable  gift.  "  Education  and 
schools  of  learning  of  all  grades  are  referred  to 
in  the  statutes,  and  almost  all  gifts  for  educa- 
tional purposes  are  held  to  be  charitable." 

Peiry,  Tr.  §  700;  Bispliam,  Eq.  §  124;  Jaeh- 
son  V.  Phillips,  14  Allen,  555. 

The  will  fixes  the  place  at  "  within  one  hun- 
dred rods  of  the  old  parish  meeting-house  in 
the  said  First  Parish  in  Londonderry."  The 
use  of  the  fund  by  the  Adams  School  District  is 
the  only  method  of  effecting  tbat  result. 

"If  the  gift  be  to  find  a  preacher  in  Dale  it 
would  be  a  breach  of  trust  to  find  one  in  Sale;" 
'*if  the  trust  be  for  the  poor  of  0,  it  would  bv 
«L.R.A. 


trust  in  clear  and  exact  terms  that  cannot  be 
fulfilled  because  of  a  change  in  circumstance^ 
the  court  will  apply  it  cff  pr^. 

American  Academy  of  Arts  and  8eienees  t» 
Haroard  OoUege,  12  Gray,  696;  Jackson  v. 
Phillips,  14  Allen,  549;  Minot  v.  Baker,  6  New 
Eng.  Rep.  688,  147  Mass.  852;  2  Story,  Eq. 
Jur.  p.  596,  §  1169;  Bispham,  Eq.  2d  ed.  §§  126,. 
127,  and  cases  cited;  Perry,  Tr.  §§  734,  725,. 
and  notes. 

In  Bishop  of  Hereford  t.  Adams,  7  Vps.  Jr. 
824,  a  very  large  estate  was  given  to  trustees  to> 
provide  out  of  the  income  money, 'provisions, 
physic  and  clothes  for  the  poor  of  certain  par- 
ishes. The  heir  claimed  a  large  surplus  that 
remained.  The  whole  property  was  decided 
to  be  impressed  with  a  charitable  idea,  and  the 
surplus  was  decreed  eyprk  to  be  used  in  in- 
structing and  apprenticing  out  children  in  the 
same  parishes.  Mark  the  change  from  provis- 
ions to  instruction,  and  also  mark  the  limit  to> 
"  the  same  parish." 

In  a  stronger  case  of  Atty-Qen,  t.  MinshuU, 
4  Yes.  Jr.  11,  the  testator  provided  for  appren- 
ticing children,  paying  no  more  than  tea 
pounds  each.  It  was  impossible  to  bind  outal 
so  low  a  sum,  the  applicants  were  few,  and  the 
gift  was  not  nearly  exhausted.  The  limitation 
of  the  testator  was  considered  not  to  be  positive; 
the  times  had  changed  since  his  will,  so  his  in- 
tention must  be  presumed  to  have  changed;  and 
the  price  paid  for  each  apprentice  was  en- 
larged. 

In  AttwOen.  t.  Wansay,  16  Yes.  Jr.  281.  i^ 
bequest  was  made  to  trustees  for  placing  out  sf 
apprentices  two  boys,  sons  of  members  of  a 
Iresbyterian  congregation,  dwelling  in  the 
parish  named,  and  a  large  surplus  arose,  the 
charity  was  extended  ey  pris  to  apprentidn^al) 
boys  answering  the  description  in  that  Dansh* 
then  in  other  parishes,  ana  after  that  to  oaugh- 
ters  of  members  in  like  manner. 

In  this  case  the  court  sought  first  to  limit  it  to^ 
boys  in  that  parish,  and  not  finding  boys,  soos 
of  a  Presbyterian  congregation,  in  that  parish, 
then  to  other  parishes,  and  then  to  girls. 

In  Atiy-Qen.  v.  Ironmongers  Oo.  Craig  &  P. 
227,  Lord  Chancellor  Cottenham  said:  "A 
charity  may  be  cy  pris  to  the  original  object, 
which  seems  to  have  no  trace  of  resemblance 
to  it,  but  which  mav  be  very  properly  adopted 
if  no  oiher  can  be  found  having  a  nearer  con- 
nection." 

The  trustees 'object  to  the  fund  being  trans- 
ferred from  them.  Even  if  the  trustees  re- 
quested such  transfer  to  other  trustees,  it  could 
not  be  done. 

Perry.  Tr.  §  785;  Harvard  Oolletfs  v.  SodO^ 
for  Promoting  Theological  Bkluoation,  8  Gray, 
280. 

Messrs,  Fred  R.  Feloh  and  Frink  * 
Batchelder,  for  defendants:  , 

This  was  not  a  gift  for  general  educational 
purposes.  The  purpose  was  to  establish  a  f  J 
male  seminary  in  testator's  own  villajre,  and  tl 
does  not  sufficiently  appear  that  the  fund  can- 
not be  applied  to  the  purpose  the  testator  in- 
tended. It  is  not  a  question  of  usefuhiess  or. 
convenience.  „     _. 

2  Story,  Eq.  Jur.  gg  117^1176  Harvard 


We  have  no  reason  to  suppose  the  testator 
"would,  In  any  event,  have  assented  to  the  ap- 

filicationof  the  fund  proposed  hy  the  plaintiffs, 
t  was  his  expressed  mtentionto  limit  his  char- 
ity to  a  particular  institution  and  a  particular 
mode  of  education. 

See  Philadelphia  ▼.  Qirard,  46  Pa.  9;  Atty- 
Gen.  V.  YHiiteUy,  11  Ves.  Jr.  241;  Atty-Gen. 
▼.  iStiW  of  Mansfield,  2  Russ.  501;  Mclntire  v. 
ZanssviUe,  17  Ohio  St.  852. 

To  divert  the  fund  to  the  education  of  both 
sexeft  in  a  common  district  school  is  an  unau- 
thorized departure  from  the  testator's  inten- 
tion. 

The  court  cannot  do  what  the  executor  might 
have  done — ^remodel  the  provisions  of  the  will. 

Lepage  v.  MeNamara,  5  Iowa,  125;  VenahU 
▼.  Coffman,  2  W.  Va.  820. 

The  meaning  of  the  doctrine  of  ey  prls  is 
that,  when  a  definite  function  or  duty  is  to  be 
performed,  and  it  cannot  be  done  in  exact  con- 
formity with  the  scheme  of  the  person  or  per- 
flODS  who  have  provided  for  it,  it  must  be  per- 
formed with  as  close  approximation  to  that 
scheme  as  reasonably  practicable. 

Philadelphia  v.  Qirard,  45  Pa.  28;  Brcwn  t. 
C(mc(yrd,  88  N.  H.  206. 

If  the  plan  suggested  by  the  plaintiffs  does 
not  approximate  as  nearly  to  the  apparent  in- 
tent of  the  testator  as  the  plans  suggested  by 
the  defendants,  we  ask  the  court  to  direct  that 
the  fund  shall  be  administered  in  accordance 
with  one  of  said  plans. 

This  fund,  if  possible,  should  be  so  adminis- 
tered that  only  females  shall  reap  the  educa- 
tional benefits  therefrom. 

Jackson  v.  Phillips,  14  Allen,  549;  Conibe  v. 
Brazier,  2  Desaus.  Eq.  481. 

Trustees,  whether  individuals  or  corpora- 
tions, cannot  convert  the  fund  to  other  uses,  so 
lon^  as  the  uses  declared  by  the  donor  are  ca- 
pable of  execution. 

Perry,  Tr.  g  788.  and  cases  cited. 

Clark*  Jl,  delivered  the  opinion  of  the 
court: 

The  trust  created  by  the  will  of  Jacob  Adams, 
••to  establish  a  fcmafc  academy  in  Londonder- 
ry for  the  education  of  females,"  was  a  gift  to 
charitable  uses.  It  was  accepted  by  the  trus- 
tees and  has  been  administered  for  a  period  of 
sixty  years  according  to  the  purpose  of  the  tes- 
tator expressed  in  the  will.  The  trustees  rep- 
resent that  circumstances  have  so  changed  that 
the  original  plan  of  administering  the  trust  is 
no  lonirer  practicable,  and  they  ask  the  direc- 
tion of  the  court  whether  they  may  change  the 
mode  of  executing  the  same  by  converting  cer- 
tain real  estate  held  by  them  as  a  part  of  the 
fund  into  money  and  applying  the  income  of 
the  fund  to  the  'support  of  a  sciiool  in  connec- 
tion with  the  Adams  School  District,  a  corpo- 
ration embracing  the  territory  where  the  Adams 
Female  Academy  is  located,  and  empowered 
by  law  to  receive  and  use  the  income  of  the 
Academy  fund  for  educational  purposes. 

The  question  is  whether  the  proposed  change 
in  the  mode  of  executing  the  charity  is  reason- 
able and  allowable  under  the  terms  of  the  be- 
quest by  which  it  was  created.  The  necessity 
of  a  change  is  shown  by  the  fact  that  the  fund 
6  L.  R.  A. 


other  mode  of  execut 
ed  the  charity  must 
of  the  plan  sugfrested 
it  seems  to  be  the  ne 
of  carrying  out  the  c 
donor.  Whether  th< 
der  the  terms  of  the 
construction. 

The  doctrine  of  a 
not  formally  adopted 
recognized  (Second  ( 
First  CoTigregational  t 
Bi'own  V.  Concord,  88 
garded  as  a  rule  of  co 
ministration  (Perry, ' 
able  doctrine, — by  ^ 
enforced  in  favor  of 
where  the  particular 
by  the  donor  fail  b^ 
quacy. 

The  rule  of  equity  c 
clear  that,  when  a  defi 
failure  of  the  particula 
effectuated  does  not 
equity  will  substitute 
substantial  intention  s 
formal  intention.  P) 
Pa.  27;  Jackstm  v.  Ph 

Thedocrine  oi  cy  p> 
is  in  harmony  with  t. 
liberal  construction  is 
donations  to  accomplii 
intent  of  the  donor. 

Upon  the  facts  api 
trustees  arc  authorizec 
change  in  the  mode  of 
The  purpose  of  the  c 
fund  for  the  education 
guage  of  the  will  indi» 
tablish  a  permanent  ch 
not  in  terms  ;restrictccl 
the  donor,  which  havi: 
by  reason  of  a  change 
sonable  construction  < 
authorizes  the  trustees 
ministering  the  trust  \« 
ultimate  purpose  of 
scheme  is  practicable; 
seems  best  adapted  to  i 
ble  intention  of  the  tcs 
cumstanccs. 

Decree  accordingly. 

Blodg^ett,  J.,  did 
curred. 

At  the  subsequent  G 
tiff  moved  for  a  judt 
above  opinion.  At  th( 
ants  submitted  proposi 
tion  of  the  funds  by  pli 
of  the  trustees  of  the  I 
income  to  be  applied  tc 
in  Pinkerton  Academy 
be  deemed  deserving  w 
the  limits  of  the  origins 
deny  as  it  existed  at  tl 
Jacob  Adams.  The  cc 
of  the  propositions  up 
matter  was  already  adj 
ants  excepted,  anil  the 


l^ecemDer  ijaw  xenn  loe  courii  ueoicu  uiw  in- 
quest and  at  the  January  Trial  Term,  1890,  | 
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WISCONSIN  SUPBEME  COURT. 


CENTRAL  LITHOGRAPHING  &  EN- 
GRAVING CO..  Bupt, 

V. 

WiUiam  B.  MOORE,  Appt. 
(....Wli.....) 

!•  An  error  In  sabmittin^  a  question  of 
law  to  the  inry  Is  not  materlalf  where  the 
court  haa  sumolently  ruled  Id  accordance  with 
the  jury^  dedaion  by  xefualnff  to  set  aalde  the 
yerdlot. 

2.  An  as^reement  to  manniketnre  en^ 
ffravinM  and  lithoip^aphs  for  theatri- 
cal purposes  Cor  the  Bpeoud  use  of  a  person, 
to  be  taken  and  paid  for  by  him  during  a  theatri- 
cal season,  the  work  to  be  ready  for  deHvery  by 
a  certain  day,  is  not  a  sale  but  a  contract  to  fur- 
nish work  and  labor;  and  the  manufacturer  holds 
the  completed  work  merely  as  bailee  subject  to 
a  Hen  for  the  consideration  to  be  paid. 

8«  Where  en^prnvingm  and  llthofi^raphs 
are  burned  while  m  the  possession  of 
the  manufSEMSturer»  after  they  are  ready  for 
delivery,  and  after  they  have  been  accepted  as 
according  to  contract  by  the  person  for  whom 
they  were  made,  the  latter  must  suffer  the  loss, 
and  the  manufacturer  may  recover  from  him  for 
his  work  and  labor  done  thereon. 

4.   One  who  has  ordered  groods  to  be 


manufketured  Ibr  him,  to  be  paid  for  as  they 
are  delivered,  is  Uable  to  the  manufacturer  for 
damages  in  case  he  falls  to  accept  and  take  awaj 
the  completed  goods  at  the  time  he  is  required  by 
the  oontraot  to  do  so. 
6.  Insurance  by  the  manufiacturer,  ct 
ffoods  manufactured  to  order,  and  which 
he  holds  as  bailee,  although  taken  by  him  as  nom- 
inal owner,  is  not  material  as  bearing  on  the 
question  of  their  ownership,  or  of  his  right  to 
ooUect  the  amount  due  him  on  the  oontraot  from 
the  person  for  whom  they  were  made. 

(December  8,  tB80 J 

APPEAL  by  defendant  from  a  Judgement  of 
the  Circuit  Court  for  Winnebago  County 
in  favor  of  plaintiff  in  an  action  to  recover  the 
agreed  price  of  certain  engravinjn  and  litbo- 
erapbs  alleged  to  have  been  made  by  plaintiff 
for  defendant  according  to  contract    Affirmed, 

The  facts  are  folly  stated  by  the  court 

Messrs,  Jackson  A  Thompson*  for  ap- 
I)ellant: 

Where  a  manufacturer  is  employed  to  make 
an  article  out  of  bis  own  materials,  the  title  re- 
mains in  him  until  the  "finished  article  is  de- 
livered," and  he  alone  must  bear  the  loss  in 
case  it  is  destroyed  by  accident 

Edwards,  Bailm.  pp.  856, 857;  Story.  Bailmu 


NoTB.~Sa2es  and  contracts  to  marwfaeture^  distin^ 
iptiaihed. 

The  distinction  between  a  "oontraot  for  sale"  and 
one  for  **  work,  labor  and  materials,"  is  tested  by 
the  Inquiry,  whether  the  thing  transferred  is  one 
not  in  existence,  and  which  would  never  have  ex- 
isted but  for  the  order  of  the  party  desinng  to  ac- 
quire it,  or  a  thing  which  would  have  existed,  and 
been  the  subject  of  sale  to  some  other  person,  even 
If  the  order  had  never  been  given.  Groves  v.  Buck, 
8  Maule  &  S.  178;  Towers  v.  Osborne,  1  Strange,  606; 
Benjamin,  Sales,  90. 

In  some  of  the  States  of  the  Union  the  distinction 
Is  taken  between  an  agreement  for  the  sale  and  de- 
livery at  a  future  day  of  articles  then  existing,  and 
an  agreement  to  sell  and  deliver  articles  then  ex- 
isting, and  an  agreement  to  sell  and  deliver  articles 
not  then  manufactured,  but  to  be  made  after- 
wards,—the  courts  holding  that  the  latter  are  con- 
tracts for  work  and  labor  and  materials  found,  and 
not  within  the  statute.  Crookshank  v.  Burrell,  18 
Johns.  68;  Pitkin  v.  Noyee,  48  N.  H.  £04. 

A  simple  contract  **to  manufacture"  an'artlcle  is 
not  a  contract  *f  or  the  sale."  Higglns  v.  Murray, 
78  N.  Y.  252;  Donnell  v.  Heam,  12  Daly,  280;  Mixer 
V.  Howarth,  21  Pick.  206;  Spencer  v.  Gone,  1  Met. 
283;  Goddard  v.  Binney,  116  Mass.  4B0;  Dowhng  v. 
McKenney,  124  Mass.  480. 

So,  where  a  contract  Is  made  for  fumishlng'a  ma- 
chine or  a  movable  thing  of  any  kind  and  fixing 
It  to  the  freehold.  Gotterell  v.  Apsey,  6  Taunt.  822; 
Ti'lpp  V.  Armitage,  4  Meee.  ft  W.  687;  Clark  v.  Bui- 
mer,  11  Meee.  ft  W.  24& 

Or  where  the  substance  of  thecontract  is  to  make 
improvements  to  a  chattel  already  in  existence,  e. 
(7.,  to  make  and  fix  boilers  to  a  ship.  Anglo-Bgyp- 
6  L.R.A. 


tian  Na V.  Go.  v.  Rennie,  L.  B.  10  a  P.  271;  Benjamin, 
Sales,  98. 

So  when  the  article  is  not  at  the'time  of  the  oon- 
traot owned  by  the  vendor  and  ready  for  delivery, 
but  labor,  skill  or  money  are  necessary  to  be  ex- 
pended in  producing  or  procuring  the  same.  It  is  a 
contract  to  manufacture.  Bennett  v.  Nye,  4  G reene 
(Iowa)  410;  Partridge  v.  Wilsey,  8  Iowa,  450;  Brown 
V.  Allen,  86  Iowa,  806. 

A  contract  to  deliver  at  a  future  day  a  thing  not 
then  existing,  and  yet  to  be  made,  is  a  contract  for 
work  and  labor  only  and  not  for  sale  and  purchase 
of  goods.    Crookshank  v.  Burrell,  18  Johns.  58. 

So  of  a  contract  for  a  carriage  to  be  made  and 
delivered.    Towers  v.  Osborne,  1  Strange,  506. 

So  of  a  contract  to  make  and  deliver  casks  of  cut 
nails  (Sewall  v.  Fitch,  8  Cow.  216);  or  to  deliver  bai^ 
rels  of  flour  to  be  made  from  wheat  not  yet  on 
hand  (Bronson  v.  Wlman,10  Barb.  406);  or  to  manu- 
facture and  deliver  barrels  of  beer  every  week  for 
a  specified  time.  Oourtright  v.  Stewart,  19  Barb* 
456:  Donovan  v.  Willson,  26  Barb.  188l 

So  of  a  contract  by  a  paper  maker  tf>  make  and 
deJi^or  paper  similar  to  other  paper  previously 
mad(\  of  such  size  and  weights  as  the  plalntUI 
should  direct.  Parsons  v.  Louok8,4  Bobt.216.48 
N.  Y.  17;  Deal  v.  MaxweU,  81 N.  Y.  662L 

When  a  eontraet  of  saU* 
When  a  person  stipulates  for  the  future  sale  of 
articles  which  he  Is  habitually  making,  and  which 
at  the  time  are  not  made  or  finished,  it  is  essential- 
ly a  contitict  of  sale  and  not  a  contract  for  labor; 
otherwise  when  the  article  is  made  pursuant  totfaa 
agreement.  Lamb  v.  Crafts,  12  Met.  866.  See  also 
Smith  V.  New  York  Gent  K.  Co.  4  Keyes,  180;  T 
Jamin,  Sales,  98. 


See  also  40  L.  R.  A.  fi79. 
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426;  Buffum  t.  Merry ^  8  Mason,  478;  An- 
\iexM  V.  Durant,  11  N.  Y.  40. 

This  property,  by  the  terms  of  the  contract, 
was  to  be  paid  for  '*as  deiivered."  And  it 
must  have  been  completed  before  the  title 
could  pass. 

AndretM  v.  Durant,  8upra;  Thoma9  v.  Tol- 
f&rd,  70  Wis.  155;  Wagar  ▼.  Farnn,  15  West. 
Kep.  876,  71  Mich.  — :  Ling/iam  t.  Eggleston, 
27  Mich.  834;  CMe  r.  Berry,  42  N.  J.  L.  808; 
Terry  v.  Wheder,  25  N.  Y.  520;  Itacomber  ▼. 
Parker,  13  Rck.  183;  Piereon  v.  Spaulding,  12 
West  Rep.  498, 67  Mich.  640;  Benjamin,  Sales, 
g  819;  Qibbs  y.  Bet^amin,  45  Yt.  124. 

Since  plaintiff  insured  the  property  "  as  its 
own,"  and  at  all  times  treated  the  property  as 
belonging  to  it.  it  is  "estopped"  and  cannot  be 
heaid  now  to  say  the  contrary. 

Ecane  v.  Warren,  122  Mass.  808;  Broom,  Le- 
ffal  Max.  169;  McDonald  y.  Pike,  60  Wis.  220; 
Kaehler  v.  DMerpuJU,  60  Wis.  260, 261;  Garter 
y.  Smith,  28  Wis.  497, 498;  Littl^oJmY.  Turner, 
78  Wis.  118;  Tompkins  v.  ClayJStreet  B.  Co.  66 
Cal.  163-167.  Dyekman  y.  8eoai9on,  89  Minn. 
182. 

It  is  error  to  submit  the  construction  of  a 
written  contract  to  a  jury. 

See  Q<yugh  y.  Boot,  78  Wis.  82;  Banney  y. 
JTiglnff  5  Wis.  62,  69,  70;  Oohn  y.  Stewart,  41 
Wk  627 

Mx^ssra,  Weiebrod,  Harehaw  A  Nevitt 
for  respondent. 


Orton^  J,,  deliyered  the  opinion  of  the 
court: 

By  two  certain  written  agreements,  one  dated 
September  15,  and  the  other  November  2, 1885, 
the  plaintiff  agreed  to  manufacture  a  large 


quantity  of  engravings  and  lithographs  for 
theatrical  purposes,  for  the  defendant  and  for 
his  special  use,  to  be  taken  and  paid  for  during 
the  theatrical  season  of  1885-86,  and  all  of  the 
work  was  to  be  completed  and  ready  for  deliv- 
ery by  the  15th  day  of  December,  1885.  A 
large  portion  of  the  goods  were  taken  and  paid 
for  during  the  theatrical  season  above  stated, 
and  the  remainder  was  ready  for  delivery  by 
the  16th  day  of  December,  1885,  and  during 
that  theatrical  season,  and  was  not  called  or 
paid  for  until  it  was  burned  upon  the  26th  day 
of  May,  1886,  on  the  premises  of  the  plaintiff, 
where  it  was  piled  up  and  set  apart  for  the  de- 
fendant. The  plaintiff  had  procured  insurance 
on  this  remainder  of  the  work,  and  received 
part  of  what  was  due  on  the  contracts,  for  the 
loss,  from  the  insurance  company.  This  suit 
is  brought  to  recover  the  balance  unpaid. 

The  jury  found  that  the  plaintiff  had  manu- 
factured the  goods  ready  for  delivery  at  the 
time  fixed  in  the  contract,  and  had  them  ready 
for  delivery  at  all  times  thereafter,  until  the 
fire  occurred:  and  that  the  hand-colored  proofs 
under  one  contract,  and  the  quality  of  the  paper 
under  the  other,  were  accepted  by  the  defend- 
ant as  sufficient;  and  that  he  also  accepted  a 
part  of  all  the  different  kinds  of  work,  and  paid 
for  the  same,  during  the  theatrical  season;  and 
that  the  theatrical  season  ended  on  the  Ist  or 
5th  day  of  May,  1886.  The  only  ambi^ty  in 
the  contracts  was  aa  to  when  the  theatncal  sea- 
son ended  or  was  to  end,  and  that  the  jury  has 
supplied,  and  we  think  on  sufficient  evidence, 
by  the  last  above  finding.  The  jury  found, 
also,  that  it  was  agreed  and  understood  that 
the  title  of  the  property  should  pass  to  the  de- 
fendant the  15th  oay  of  December,  1885,  the 


ly  here  labor  is  employed  on  the  materials  of  the 
fleJler«  he  cannot  maintain  an  action  for  work  and 
labor.  Atkinson  v.  Bell,  8  Bam.  A  G.  277;  Lee  v. 
Griffin,  ao  L.  J.  N.  S.  Q  B.  268;  Presoott  v.  Looke, 
61  N.  H.  9L 

But  it  is  elsewhere  held  that  a  oontraot  to  manu- 
facture certain  articles  out  of  one^s  own  materials 
is  not  a  sale  (Allen  v.  Jarvls,  SO  Conn.  88;  Atwater 
V.  Hough,  29  Conn.  609.  See  also  Finney  v.  Apgar, 
81 N.  J.  L.  271;  Hardell  v.  McGlure,  1  Chand.  (Wis.) 
271;  Oaaon  v.  Cheely,  6  Ga.  554;  Phippe  v.  McFar- 
lane,  8  Minn.  109;  0*NeU  v.  New  York  ft  a  P.  Mln. 
Go.  a  Nev.  141;  Bird  v.  Muhlinbrink,  1  Rich.  L.  199; 
Oadsden  v.  Lance,  1  McMullan,  Bq.  87;  Meincke  v. 
Falk,  85  Wis.  427),  and  that  a  contract  for  the  sole 
and  future  dehvery  of  a  crop,  then  ungathered,  is 
not  a  sale,  but  a  contract  for  work  and  labor. 
Bicbelberger  v.  McCauley,  5  Har.  &  J.  213;  Reutch 
V.  Long,  27  Md.  188.  Compare,  however.  Downs  v. 
Roes,  23  Wend.  270:  Seymour  v.  Davis,  2  Saudf .  239; 
Smith  V.  New  York  Cent.  R.  Co.  4  Keyes,  180. 

If  the  article  ordered  by  the  purchaser  is  exactly 
such  as  the  iJlaintUr  makes  and  keeps  on  hand  for 
sale  to  anyone,  and  no  chanjre  or  modification  of  it 
Is  made  at  the  defendant's  request,  it  is  a  contract 
of  sale,  even  though  it  maybe  entirely  made  after, 
and  in  consequence  of,  the  def endantVi  order  for  it. 
Garbutt  v.  Watson,  5  Bam.  ft  Aid.  613;  Gardner  v. 
Joy,  9  Met.  in;  Lamb  v.  Grafts,  12  Met.  858;  Water- 
man V.  Melfifs,  4  Gush.  497;  Gark  v.  Nichols,  107  Mass. 
547;  May  v.  Ward,  134  Mass.  127:  AbboU  v.  Gilchrist, 
38  Me.  200;  Crockett  v.  Scrlbner,  64  Me.  447;  Edwards 
V.  Grand  Trunk  R.  Co.  48  Me.  379,  54  Me.  105;  Pitkin 
V.  Noyea,  48  N.  H.  294;  Prescott  v.  Locke,  61  N.  H. 
Oft;  GUman  y.  HiU,  36  N.  H.  811;  BUison  v.  Brlgham, 

A  oontraot  to  make,  If  the  article  ordered  is  b}* 
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ready  substantialiy  In  existence  at  the  time  of  the 
order,  and  merely  requires  some  alteration,  modifi- 
cation or  adaptation  to  the  buyer's  wishes  or  pur- 
poses, is  a  contract  of  sale.  Mixer  v.  Howarth,  flL 
Pick.  205. 

ConfiieUno  rules  of  different  Statee, 

The  rules  adopted  by  the  courts  of  the  dilTerent 
States  for  determining  whether  a  contract  is  one  of 
sale  or  for  work  and  labor  are  directly  in  conflict. 
In  Massachusetts  the  established  rule  is  based  upon 
the  distmction  referred  to  in  Lamb  v.  Crafts,  12 
Met.  356,  and  the  rule  was  defended  on  the  srround 
of  its  Justice  and  convenience,  while  the  rule  laid 
down  in  Lee  v.  Griffin,  80  L.  J.  N.  S.  Q.  B.  2S2,  was 
referred  to  but  not  followed.  Goddard  v.  Binney, 
115  Mass.  450;  Benjamin,  Sales,  99. 

If  an  order  be  grlven  to  a  manufacturer  or  dealer 
for  a  specific  article,  there  is  no  implied  warranty 
that  It  will  answer  the  purpose  for  which  it  is  in- 
tended (Goulds  v.  Brophy,  ante^  392,  noUK  while  the 
adaptation  of  a  machine  to  the  use  for  which  it  it 
manufactured  is  always  warranted.  Smith  v.  High- 
tower,  76  Ga.  629.  See  Campbell  Printing  Press  Go. 
V.  Thorp,  1  L.  R.  A.  645, 36  Fed.  Rep.  414. 

A  refusal  to  receive  an  article  to  be  manufao- 
tured  to  the  satisfaction  of  the  vendee,  made  be- 
fore an  actual,  bona  fide  inspection,  or  before  an 
opportunity  is  had  to  Judge  of  its  quality  or  merits^ 
will  not  relieve  the  vendee  from  liability.  Warsaw 
Twp.  School  Dlst.  V.  Sidrey  School  Furniture  Co. 
(Pa.)  18  Atl.  Rep.  604. 

A  contractor  fumishinsr  all  materials  bears  the 
loss  where  the  house  is  destroyed  by  fire  before  its 
completion  and  delivery,  unless  the  owner  accepts 
the  property  before  the  loss.  Galyon  v.  Ketchen, 
<«  Turn.  56. 


ally  understood,  should  be  delivery  to  the  de- 
fepdant  These  two  findings  dispose  of  ques- 
tions of  law  which  depend  upon  the  meaning, 
construction  and  legal  effect  of  the  written 
contracts,  and  they  ought  not  to  have  been  sub- 
mitted to  the  Jury.  Sut  the  court  sufficiently 
ruled  the  same  way,  by  refusing  to  set  the  same 
aside,  and  to  grant  a  new  trial,  and  the  verdict 
of  the  jury,  in  this  respect,  has  done  no  harm. 
The  learned  counsel  on  both  sides,  and  the 
court  below,  treated  this  transaction  as  a  sale  of 
personal  property.  It  was  not  a  sale.  When 
the  contracts  were  entered  into  there  was  noUi- 
ing  in  wlido  to  be  the  subject  of  a  sale.  The 
mere  paper,  as  the  basis  of  this  valuable  work 
of  mechanical  art,  was  not  only  of  insignificant 
value,  but  was  not  the  subject  of  saie.  The 
defendant  did  not  wish  to  buy  blank  paper,  and 
the  plaintiff  had  none  to  sell.  The  plaintiff 
was  to  manufacture  these  engravings  and  lith- 
ographs for  the  especial,  peculiar  and  exclusive 
use  of  the  defendant  in  his  business  as  a  theat- 
rical manager.  They  were  advertisements 
adapted  to  the  names  and  characters  of  his 
theatrical  performances.  It  was  the  plaintiff's 
work  of  skill  that  gave  the  propertv  produced 
by  it  any  value.  It  was  work  and  labor  per^ 
formed  according  to  the  order  and  direction  of 
the  defendant,  and  according  to  the  terms  of 
the  contracts.  When  the  required  works  were 
produced  and  ready  to  be  taken  away  by  the 
defendant  and  paid  for,  it  was  then  not  a  sale. 
The  plaintiff  did  not  own  them,  and  did  not 
wish  to  own  them,  for  they  were  of  no  use  or 
value  whatever  to  him,  and  were  only  of  use 
and  value  to  the  defendant.  When  the  job  was 
completed  according  to  the  contracts,  then  the 
defendant  was  under  legal  obligation  to  take 
them  away,  and  pay  the  amount  agreed  upon, 
during  the  theatrical  season  which  ended  May 
6,  1886.  If  he  does  not  do  this,  what  are  the 
legal  rights  of  the  parties?  Is  there  any  ques- 
tion about  delivery  or  acceptance?  Clearly 
not.  It  makes  no  difference  to  the  plaintiff 
whether  the  defendant  takes  them  away  or  not, 
for  he  is  entitled  to  be  paid  for  the  job,  or  for 
his  work  according  to  the  contracts.  The  con- 
tracts are  that  the  works  shall  be  paid  for  "as 
they  are  delivered; "  that  is,  as  they  are  deliv- 
ered during  the  theatrical  season  of  1885-86. 
After  that  the  money  is  due  at  all  events.  The 
defendant  is  liable  liecause  he  has  not  accepted 
the  work,  and  taken  it  away,  and  paid  for  it, 
according  to  the  contracts.  It  is  not  even  prop- 
erty out  of  which  the  plaintiff  could  reimburse 
himself,  for  it  is  of  no  value  to  him,  or  to  any- 
one else,  except  the  defendant.  How  long  must 
the  plaintiff  wait?  The  money  is  due,  and  he 
may  sue  for  it.  These  are,  especially,  contracts 
for  work  and  labor  of  this  peculiar  kind,  and 
the  transaction  is  more  clearly  not  a  sale  than 
almost  any  other  where  the  new  thing  is  pro- 
duced by  work  and  labor  for  another.  For  in 
such  cases  the  article  produced  is  generally  of 
some  considerable  value  to  the  mechanic,  or  it 
may  be  sold  in  the  market.  But  not  so  here. 
But  the  contracts  themselves  call  it  work  and 
labor.  In  both  it  is  that  the  "party  of  the  first 
part  agrees  to  lithograph,  in  a  workmanlike 
manner,  for  the  party  of  the  second  part,  the 
6  L.  R.  A. 


kinds  of  work.  The  plamtiff  Is  stated  to  be 
lithographers,  wood-engravers,  printers  and 
binders. 

These  contracts  may  be  likened  to  a  Job  that 
a  printer  does  for  another,  and  according  to  his 
directions,  when  the  work  consists  of  hand-bills 
or  advertisements  set  up  in  attractive  form,  and 
adapted  exclusively  to  the  business  of  auch 
other  person,  and  useful  to  no  one  else.  The 
job  is  completed  according  to  contract,  and  the 
other  party  has  failed  to  take  them  away  and 
pay  for  them.  May  not  [the  printer  sue?  Or 
an  artist  paints  the  likeness  or  another  accord- 
ing to  contract.  It  is  not  called  for,  but  left  a 
long  time  on  the  artist's  hands.  The  work  was 
well  done  and  acceptable  to  the  person  who  or- 
dered it.  It  is  of  no  use  to  the  artist,  or  of  any 
value  to  anyone,  except  to  him  whose  likene» 
or  picture  it  represents.  In  all  these  cases  it  is 
too  clear  for  argument  that  the  transaction  in 
not  governed  by  the  law  of  sales,  but  of  work 
and  Tabor.  In  these  supposed  cases,  if  the  hand  - 
bills  and  advertisements  in  the  one  case,  and 
the  likeness  in  the  other,  after  the  time  for  tak- 
ing them  away  and  paying  for  them  had  ex- 
pired, are  burned  up,  whose  loss  is  it?  They 
are  put  by  themselves  in  a  safe  place  until  called 
for.  Why  should  the  printer  or  the  artist  lose 
by  the  fire,  and  the  person  who  ordered  the 
work  done,  and  who  is  in  default  in  not  taking 
it  awa^r  and  paying  for  it,  and  by  whose  negli- 
gence it  was  left  with  the  artist  where  it  was 
burned ,  without  his  fault,  suffer  no  loss?  The 
law  works  no  such  injustice.  These  cases  are 
alike  in  principle.    They  are  clearly  analogous. 

The  defendant,  by  his  own  default  and  neg- 
lect, left  his  engravings  and  lithographs  wiui  y 
the  plaintiff,  and  under  his  care  and  custody, 
as  a  naked  bailee,  for  some  time  after  the  time 
he  agreed  to  take  them  awav  and  pay  for  them, 
and  they  were  burned.  Tfhey  were  piled  to- 
gether and  set  apart  for  the  defendant  in  a  safe 
place,  and  he  had  accepted  the  work  as  being 
according  to  the  contract.  There  can  be  no 
doubt,  as  we  have  said  already,  that  the  plain- 
tiff had  an  action  for  the  money  agreed  to  be 
paid,  after  the  time  for  payment  had.  expired. 
In  that  view,  the  fact  that  the  work  was  after- 
wards burned  up  is  immaterial,  unless  caused 
by  the  plaintiff's  negligence.  But,  in  analogy 
to  a  sale  of  the  property,  it  was  left  in  the  plain- 
tiff's care  by  the  fault  of  the  defendant,  and  if 
there  was  any  loss  by  fire  he  must  suffer  it 
Where  several  articles  of  th?  same  kind  were 
purchased,  and  only  one  tak^n  away,  and  the 
others  left  with  the  vendor,  to  be  called  for  at 
any  time  the  vendee  chose,  the  title  of  the  prop- 
erty passed  to  the  vendee  at  the  time  of  the  sale. 
Bullis  V.  Borden,  21  Wis.  137. 

So  the  title  of  this  property  passed  to  the  de- 
fendant December  16,  1885,  when  it  had  all 
been  manufactured  according  to  the  contracts, 
and  part  of  it  taken  away,  and  after  that  re- 
mained with  the  plaintiff  or  under  its  care,  un- 
til called  for,  during  that  theatriosd  season. 
Where  one  had  stored  in  a  certain  warehouse  a 
large  number  of  ban-els  of  fiour,  and  sold  the 
same  to  another,  to  be  paid  for  "when  used  or 
disposed  of."  a  part  of  them  had  been  disposed 
of  or  taken  away  and  paid  for.    Most  of  the 


oumca  oeioagea  lo  loe  purcnaser,  ana  luai  ue 
was  liable  at  oDce  for  the  price  of  that  burned 
•up.    Boland  v.  BeMon,  54  Wis.  887. 

There  is  another  principle  of  liability  in  such 
«  case,  and  that  is  that  the  defendant  was  liable 
for  not  accepting  and  takine  away  the  goods 
manufactured  after  the  time  ne  was  reauired  by 
the  contracts  to  do  so,  as  in  0an9cm  y.  Madigan, 
15  Wis.  145.  The  defendant  had  ordered  a 
reaping-machine  of  the  manpf  acture  of  a  certain 
kind.  The  machine  was  what  the  defendant 
had  ordered,  and  the  plaintiff  had  set  it  apart  for 
the  defendant,  so  as  to  be  capable  of  identifica- 
tion. It  was  held  that  the  plaintiff  could  have 
•sold  the  machine  to  satisfy  his  lien  upon  it, 
and  recover  the  balance  of  the  purchase 
price,  or  could  have  held  it  subject  to  the 
defendant's  order,  and  recover  the  whole 
price. 

In  MiTer  v.  Htnoarth,  31  Pick.  207,  where  it 
is  an  agreement  with  a  workman  to  put  mate- 
rials tofsrether  and  construct  an  article  for  the 
employer  at  an  agreed  price,  it  was  held  that  it 
was  not  a  sale  until  actual  delivery  and  accep- 
tance, and  the  remedy  was  for  not  accepting  it 
•on  the  agreement.  To  the  same  effect  are 
Bpencar  t.  Oone^  1  Met.  288,  and  Qoddard  v. 
Uinnej/,  115  Mass.  450. 

In  Atkinion  v.  Bell,  8  Bam.  &  0.  277,  the 
•defendant  ordered  certain  frames,  with  altera- 
tions made  on  them,  of  the  patentees,  and  when 
tea/Ay  for  delivery  refused  to  accept  them.  It 
was  held  that  the  plaintiff  might  recover  for  his 
not  accepting  them.  To  the  same  effect  is  Lee 
T.  Oriffln,  1  Best  &  8.  272,  where  a  person 
ordered  a  set  of  artificial  or  false  teeth  made  to 
fit  his  moutK  It  was  held  that  the  plaintiff 
might  have  recovered  from  the  defendant  for 
his  not  accepting  them,  if  the  contract  had 
been  in  writing;  and  Mead  v.  Case,  88  Barb. 
202,  was  to  the  same  effect,  where  blocks  of 
marble  were  directed  to  be  finished,  polished 
and  lettered  with  inscriptions  as  a  monument. 
But  finallv,  on  this  general  question,  this  court 
recently  decided  that  a  transaction  or  contract 
cot  bv  any  means  so  clearly  not  so,  was  not  a 
«ale,  but  for  work  and  labor. 

In  Meincke  v.  Falk,  55  Wis.  427,  the  article 
to  be  manufactured  was  a  family  carriage, 
specially  ordered,  of  a  particular  model.  The 
plaintili's  skill,  labor  and  workmanship  were 
tbe  special  inducement  in  ^ving  the  order,  and 
without  such  order  the  plaintiff  would  not  have 
manufactured  it,  and  it  was  not  kept  as  a  part 
of  bis  general  stock.  The  carriage  was  com- 
pleted according  to  the  contract  or  order,  and 
the  defendant  refused  to  accept  it.  The  action 
was  for  the  value  of  the  carriage,  and  for  stor- 
ing it  for  the  defendant,  on  the  ground  of  non- 
acceptance.  In  that  case  Mr.  Justice  Cassoday 
reviewed  very  fully  the  authorities  on  the  ques- 
tion, which  were  conceded  to  be  somewhat  in 
<x)nflict.  It  was  held  that  it  was  not  a  sale  of 
tbe  carriage,  but  a  contract  for  work  and 
labor,  and  that,  therefore,  the  verbal  contract 
was  not  within  the  $50  Statute  of  Frauds. 
Tbe  complaint  in  this  action  was  not  for  the 
price  of  the  goods,  as  sold  to  tbe  defendant, 
but  the  ground  of  the  action  is  that  "the  de- 
fendant has  never  ordered  the  same  shipped, 
fior  taken  or  paid  for  the  same,  or  any  part 
«L.  R.A. 


inis  case,  mereiore, 
authorities  above  cited, 
tions  of  the  court,  ant 
the  Jury,  were  more  p 
this  transaction  as  a  sa 
the  findings  are  appro] 
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the  time  specified,  and 
until  the  said  fire,  and 
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findings,  although  on 
of  the  goods  as  if  sold, 
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defendant  on  the  15th  c 
and  that  manufactuiini 
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In  the  above  view  ta 
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material,  as  bearing  o 
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But  the  defendant  o 
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Bolon  HUMPHREYS  et  al.,  Betpti,, 

V, 

Peter  HOPKINS.  Appt. 

Poflsession  h^  a  reoelT«r»  appointed  in  one 
^lisdictioo,  of  the  personal  property  of  a  debtor, 
taken  by  him  under  an  order  of  court  which  vesta 
no  title  in  him,  does  not  exempt  it,  when  taken 
Into  another  Jurisdiction,  from  attachment  by 
orediton  of  such  debtor  therein,  or  fflve  the  re- 
ceiver any  rlffht  to  hold  the  property  against  the 

•  claims  of  such  attaching  creditors. 

(Zlkomton  and  McFoarland^  J J^  dlatenL) 
(Decembers,  1880.)* 

APPEAL  by  defendant  from  a  judcrraent  of 
.  the  Superior  Court  for  the  City  and  County 
of  Bar.  Francisco  in  favor  of  plaintiffs,  and 
from  an  order  denying  i  motion  for  a  new  trial, 
in  au  action  to  recover  posBension  of  a  railroad 
car.    RrveraeC. 

*A  decision  was  reached  in  this  case,  and  an  opin- 
ion handed  down,  on  Febniarv  27,  1889.  Subse- 
quently a  reheariDff  was  grranted  and  the  decision 
ffiven  nerewtth  was  reached,  which  renders  the 
former  opinion  of  no  value,  and  it  is  consequently 
omitted    [Rep.] 


The  facts  sufficiently  appear  In  the  opinloo. 

Mr.  Frank  M.  Stone*  for  appellant: 

The  tribunals  of  one  State  cannot  extend  their 
process  into  other  States,  and  any  attempt  of 
the  kind  would  be  treated  in  every  other  fonua 
as  an  act  of  usurpation,  without  any  binding 
efficacy. 

Burge,  Com.  p.  1044;  Story.  Oonf.  L,  |  5S»; 
Piequet  v.  Sioan,  5  Mason,  40;  Sieel  ▼.  Smithy 
7  Watts  &  8.  461.  • 

Receivers  have  no  extraterritorial  ri^hi  of 
action. 

Iligh,  Receivers,  ^  289. 

The  same  propositions  are  strongly  stated  ta 
Rorer,  Interstate  Law,  p.  295;  Booth  v.  Clark, 
58  U.  S.  17  How.  822,  838  (15  L.  ed.  164. 168); 
Story,  Conf.  L.  §  888;  Hazard  ▼.  Durant,  «► 
Fed.  Rep.  477. 

Outside  of  the  Jurisdiction  which  appoints 
him,  a  receiver  is  not  ordinarily  entitled  to 
maintain  suits,  except  by  comity;  and  this 
comity  does  not  extend  to  siding  preferences 
sought  to  be  acquired  by  statutory  assignments 
or  other  proceedings  in  invitum  to  the  detri- 
ment of  other  creditors  whose  interests  are  ia 
the  keeping  of  (foreign  or  independent  tri- 
bunals. 

Olnep  V.  Tanner,  10  Fed.  Rep.  104;  BooA 
V.  Glark,  68  U.  8.  17  How.  322  (15  L.ed.  164); 
Brigham  v.  Luddington,  12  Blatchf.  237,  242; 


Ncm.—Reeeioer^  appointment  of. 

The  appointment  of  a  receiver  Is  a  provisional 
remedy,— an  auxiliary  proceedlnfir.  Bufkin  v. 
Boyoe  dnd.)  1  West.  Bep.  66a 

He  cannot  be  appointed  ex  parte  before  defendant 
has  an  opportunity  to  be  heard.    People  v.  O*  Brien, 

5  L.  B.  A.  ass,  111  N.  Y.  (&:  Devoe  v.  Ithaca  ft  O.  B. 
Go.  6  Paige,  601;  Ferguson  v.  Crawf ord«  70  N.  T.  866. 

The  receiver  is  but  the  officer  or  agent  of  the 
court  from  which  he  derives  his  appointment,  and 
his  posseesion  is  exclusively  the  possession  of  the 
oourt;  the  property  being  regarded  as  in  the  cus- 
tody of  the  law,  in  i/remio  UffiA,  for  the  benefit  of 
whoever  may  be  ultimately  determined  to  be  enti- 
tled to  its  possession.  High,  Beceivers,  U  184, 138; 
Day  V.  Postal  Teleg.  Go.  6  Gent  Bep.  446, 66  Md.  864. 

It  is  the  duty  of  the  oourt  to  protect  a  receiver 
whom  it  appoints,  in  the  possession  of  the  property 
committed  to  his  care.  Moore  v.  Mercer  Wire  Go. 
(N.  J.)  16  AtL  Bep.  787;  Biggs  v.  Whitney,  16  Abb. 
Pr.  390;  Noe  v.  Gibson,  7  Paige,  613. 

Wlsere  property  \e  in  possession  of  a  receiver  it  is 
In  the  custody  of  the  law,  and  it  is  the  duty  of  the 
claimant  to  ask  leave  of  the  court  before  taking 
any  steps  to  get  possession  of  it.  Moore  v.  Mercer 
Wire  Co.  swpm;  Portman  v.  Mill,  8  L.  J.  N.  8.  Gh. 
161;  Delany  v.  Mansfield,  1  Hogan,  234;  Booth  v. 
Glark,  68  U.  8. 17  How.  832  06  L.  ed.  168). 

Money  in  hands  of  the  reoeiver  at  the  place  of 
permanent  custody,  with  no  duty  in  respect  to  it 
beyond  that  of  its  preservation,  is  already  in  court, 
and  cannot  be  parted  with  without  an  order  of  the 
court,  or  some  leave  or  direction  authorizing  him 
to  do  so.    Bicks  v.  Broyles,  78  Ga.  610. 

He  may  keep  money  in  the  bank  as  a  safe  place 
of  deposit,  and  will  be  held  responsible  only  for  his 
own  negligence.    State  v.  Gooch,  97  N.  G.  186. 

Beceivers  should  be  impartial  between  the  parties 
in  Interest,  and  stockholders  and  directors  of  cor- 
pomt ions  should  not  be  appointed  as  receivers  of 
the  Insolvent  company  unless  in  exceptional  and 
urgent  oases.  Atkins  v.  Wabash,  St.  L.  &  P.  B.  Go. 
(HL)  28  Fed.  Bep.  174. 

6  L.  R.  A. 


Beceivers  appohited  by  the  oonrts  of  the  United 
States  are  subject,  under  the  Act  of  GouRreas  of 
March  8, 1687,  to  suits  without  leave  in  any  ooort 
having  jurisdiction  over  the  subject  matter,  al- 
though no  court  can  interfere  with  the  custody  of 
the  property  held  by  another  oourt  through  lis  re- 
oeiver. Dillingham  v.  Anthony.  S  Lb  B.  A.  SBA,  79 
Tex.  47. 

Receiver^  an  ojltoor  of  tfts  eoMrC. 

The  receiver  is  an  oflioer  of  the  oourc  Re  BiErk% 
1  Ball  ft  B.  74;  Eairfield  v.  Weston,  2  Sun.  3t  Stn.  M; 
Bryan  v.  Gormiok,  1  Goz,  Gh.  428;  Field  v.  Jones.  U 
Ga.  418;  Broad  v.  Wlckham,  1  8mlth«  Gh.  Pr.  500t 
Angel  V.  Smith,  9  Vea.  Jr.  886;  Gurtls  v.  Leavitt,  1 
Abb.  Pr.  274, 10  How.  Pr.  481;  Beach, Beoeivera,  8L 

He  is  an  Indifferent  person  between  parties,  ap> 
pointed  by  the  court.   Wyatt,  Pr.  Bej?.  356l 

He  is  an  oflioer  of  the  oourt  appointed  in  behalf 
of  all  parties  and  for  the  benefit  oC  all  parties  wlu> 
may  establish  rights  tn  the  cause.  Booth  v,  Clark, 
66  U.  &  17  How.  888  (U  L.  ed.  168). 

He  is  not  to  be  regarded,  in  any  sense,  as  the  agent 
or  representative  of  either  party  to  the  action.  I^t- 
timer  v.  Lord,  4  B.  D.  Smith,  183;  Davis  v.  Ouke  of 
Marlborough,  2  Swanst  U5. 

He  is  but  a  stakeholder,  and  it  Is  not  his  duty  to 
assume  ordinary  businees  risks  in  the  use  of  prop- 
erty in  his  hands.  Umted  States  v.  Late  Corp.  of 
Ghuroh  (Utan)  21  Pac  Bep.  606. 

His  duty  is  to  receive  and  preserve  the  propnty 
in  oontroversy,  pendente  iiU,  on  behalf  of  the  court 
and  for  the  benefit  of  all  parties  in  interest.  Bank 
V.  McLeod,a8  Ohio  St  174;  Booth  v.  Oark^SS  U. 
S.  17  How.  828  (15  L.  ed.  164):  Waters  v.  CarrolU» 
Terg.  108;  Baker  v  Backus,  88  lU.  79;  Devendorf  v. 
Dickinson,  21  How.  Pr.  276;  Davis  v.sDuke  of  MarW 
borough,  2  Swanst  113;  Hooper  v.  Winston,  24  lU. 
853:  Kaiser  v.  Kellar,  21  Iowa,  96:  King  v.  Gutts,  2i 
Wis.  627;  Osbom  v.  Heyer,  2  Paige,  842;  Curtte  v. 
Leavltt,  1  Abb.  Pr.  274;  Brown  v.  Northrup,  16  Abb. 
Pr.  N.  &  838;  Gorey  v.  Long,  48  How.  Pr.  «7,  1» 
Abb.  Pr.  N.  8.  W;  Williamson  v.  Wilson,  1  Biaiid« 


See  also  39  L.  R.  A.  860. 


Barb.  585;  High,  Receivers,  §  156;  Beiton  t. 
Valentine,  I  Curt.  168;  H<n>e  Mut  L.  Im.  Co. 
▼.  TayUyr.  2  Rob.  (N.  Y.)  278,  284. 
•  A  receiver's  possession  ceases  at  the  border 
line  of  jurisdiction.  Without  the  jurisdiction, 
the  iaws  and  policy  of  other  States  liave  scope. 

Qreen  v.  Van  Buakirk,  72  U.  8.  5  Wall.  807 
(18  L.  ed.  599);  Bervey  v.  Mode  Island  L. 
Works,  98  U.  8.  671  (23  L,  ed.  1004);  Bryan  v. 
Brubin,  26  Mo.  428;  Thurston  v.  liostinfidd,  42 
Mo.  481;  Booth  v.Oark,  58  U.  8.  17  How.  322 
(15  L.  ed.  164);  Kranberg  v.  Elder,  18  Kan. 
150;  Taylor  y.  Columbian  Ins.  Co.  96  Mass. 
853;  WiUitts  y.  Waits,  ;25  N.  Y.  577;  MosOy 
y.  Burrow,  52  Tex.  408. 

A  receiver  has  been  allowed  to  sue  where  no 
domestic  policy  was  infringed,  and  denied  the 
right  where  the  claims  of  domestic  creditorf 
would  otherwise  be  defeated. 

Bank  v.  IfcLeod,  88  Ohio  8t.  174;  Bunt  y. 
Columbian  Ins.  Co.  55  Me.  290;  Hurd  y.  Eliz- 
abeth, 41  N.  J.  L.  1;  Very  v.  McHenry,  29  Me. 
218;  Fox  y.  Adams,  5  Me.  245;  Johnson  v.  Par- 
ker, 4  Bush  (Ky.)  149;  Saunders  y.  Williams, 
6  N.  H.  218;  Bagby  v.  Atlantic,  M.  dk  0.  B.  Co. 
86  Pa.  291;  Pierce  y.  aBrien,  129  Mass.  814; 
Taylor  Y.  Columbian  Ins.  Co.  9Q  Mass.  858;  Zip- 
cey  v.  7^%^>mpMm,  1  Gray,  248;  Stoan  v.  Craps, 
124  Mass.  453;  ()06(?r7»  y.  Adams,  18  Pick.  245; 
FaU  Biver  Iron  Works  Co.  y.  Croade,  15  Pick. 


ifr.  T.  Z.  Blakei 

Where  a  receiver  tal 
erty  of  which  he  is  ap 
the  Jurisdiction  of  tii 
him,  he  becomes  invei 
erty,  and  is  entitled 
property  fin  like  man 
solute  owner;  and  his 
erty  in  a  foreign  jurisc 
as  certain.  He  has  in 
tion  in  his  individual  c 

Jones,  Railroad  Seci 
M.  <k  St.  P.  B.  Co.  V. 
Packet  Co.  108  HI.  817 
8  Baxt.  (Tenn.)  580;  i 
127;  Crapo  y.  Kelly,  88 
L.  ed.  435);  Wales  v.  A 
y.  Townes,  9  Leigh,  IK 
La.  ^nn.  552;  IjgMiear 

A  foreign  executor  no 
his  own  name  upon  a 
another  State  in  his  re{ 

Lewis  V.  Adams,  70 
Culver,  25  Fed.  Rep.  < 
y.  Chapel,  16  Mass.  71 
Hill,  57;  ManuieU  y.  B 
y.  aNeal,  8  Sneed,  65 
7  Ind.  211;  Biddle  v.  1 
686  (7  L.  ed.  315);  I 
Mason,  16. 


Gh.  OS;  BlUoott  v.  Warford«  4  Md.  80;  Van  Benase- 
laer  v  Bmenr*  9  How.  Pr.  186;  Meier y.'Kansaa  Paa 
a  Oo.  6  DfU.  i7«  ButseeKellarv.  Willlamfl,8Bob. 
(La)  821. 

OdIv  property-  th?  subject  of  llti^tioD  should  be 
plaoe<:  In  his  hpndii.  Wormser  v.  Merchants  Nat. 
Bank,  48  Ark.  117. 

As  the  creature  or  officer  of  the  court,  he  has  onJy 
such  powers  bt  are  expressly  conferred  upon  him 
by  the  order  of  appointment,  or  such  as  are  con- 
ferred upon  him  by  the  established  rulee  and  usages 
of  a  court  of  chancery.  Green  v.  Bostwick,!!  Sandf  . 
Cb.  I8S;  Skinner  ▼.  MaxweU,  86  N.  a  tf,  68  N.  0. 400; 
BatUe  V.  Da  vis,  86  N.  a  252;  0>bum  v.  Ames,  m  GU. 
2DI;  Hunt  v.  Wolfe,  2  Daly,  303;  Corey  v.  Long,  48 
How.  Pr.  487,  12  Abb.  Pr.  N.  8.  427;  Devendorf  v, 
Dickinson,  21  How.  Pr.  275;  Elllcott  v.  Warf  ord,  4 
Md.  80;  Hooper  v.  Winston,  24  IlL  868;  Kaiser  v.  Kel- 
kir,  21  Iowa,  86. 

A  receiver  as  the  agent  of  the  law  takes  from  the 
poesesslon  of  a  debtor  all  his  property,  for  division 
among  all  creditors  In  equal  proportions.  Now 
Haven  Wire  Co.  Oases,  6  L.  K.  A.  800,  57  Conn.  852. 

Taking  property  from  the  poeseasion  of  a  receiver 
without  leave  of  court  is  a  contempt  of  the  court 
and  punishable  as  such.  Ibid.;  Moore  y.  Mercer 
Wire  CJo.  (N.  J.)  16  Atl.  Rep.  787. 

And  this  strict  rule  forbidding  the  interference  of 
a  third  party  with  the  possession  of  the  receiver, 
without  leave  of  the  court,  applies  without  regard 
to  the  facts;  and  whether  such  party  claims  para- 
mount to  or  under  the  right  which  the  receiver  was 
appointed  to  protects  High,  Receivers.  »  138;  Eve- 
lyn V.  Lewis.  8  Hare,  4TC;  Day  v.  Postal  Teleg.  Co.  6 
Cent.  Rep.  446, 66  Md.  864. 

Neither  the  appointment  of  a  receiver  nor  the  re- 
fusal to  discharge  him,  before  final  decree,  involves 
the  determination  of  any  right  between  the  parties. 
HuU  V.  Oaughy,  6  Cent.  Rep.  667, 66  Md.  104. 

The  property  subject  to  an  order  of  appointment 
of  a  receiver  vests  in  the  receiver  as  of  the  date  of 
the  order,  without  the  execution  of  any  transfer  or 
6L.R.A. 


assignment.    Qaither  y.  \ 
788,  67  Md.  222. 

He  has  no  title  to  the  pi 
ed  to  conserve,  and  hisac 
taken  only  after  an  apj 
given,  in  each  instance 
Dodge  (D.  C.)  8  Cent.  Rei 

The  sale  of  property  h 
made  under  execution  fi 
authorized  by  the  court 
void.    Russell  V.  Texas  S 

NoeztraUm 

Receivers  appointed  t 
entitled  as  of  right  to  re< 
tions.  Atkins  v.  Wabas 
Fed.  Rep.  161;  Stearns  v. 
hony  V.  Belmont,  6  Joi 
Peake,  18  How.  Pr.  188 
Brown,  18  Ohio,  202, 2U. 

And  where  a  citizen  o! 
due  to  a  foreign  corpom 
had  been  appointed  by 
domlcfl,  it  was  held  that 
into  the  courts  of  the  S 
attached  and  claim  the 
extraterritorial  powers 
Bank,  7  Phiia.  166.  In  1 
V.  Walte,25N.Y.677;a: 
14  Allen,  888;  Hunt  v.  G 

Where  the  receiver  o1 
pointed  by  a  court  in  I 
souri  upon  a  note  in  : 
court  in  the  latter  Stat 
the  receiver,  as  such,  co 
T^armers  ft  M.  Ins.  Oo. 
also  Hope  Mut.  L.  Ins. 

The  receivers  appoii 
York  had  no  extraterrl 
erty  in  this  State,  and 
surrender  the  propert: 


See  also  8  L.  R.  A.  02. 


JScanTuU,  18  Cal.  243;  MeLane  v.  JPlaeerviUe  A 
8.  V.  R.  Co.  66  Cal.  617;  High,  Receivers,  2d 
«d.  §  162  a,  and  Jones,  Railroad  SecuritieB, 
§483. 

The  court  has  based  its  decision  mainly  upon 
the  proposition  that  the  receivers  were  bailees 
of  the  debtor.  The  authorities  hold  that  a  re- 
ceiver is  not  a  bailee  of  the  debtor,  but  is,  like 
A  sberiiT,  an  executive  ofScer  of  the  court. 

High,  Receivers,  2d  ed.  §  134,  and  cases  there 
■cited;  MeLane  v.  Plaeervtlle  A  8.  F.  R.  Co.  66 
Cal.  616;  2  Freeman,  Executions,  2d  ed.  §268; 
Drake,  Attachm.  g  509  a. 

Title  to  personal  property  vests  in  the  re- 
-ceiver  by  virtue  of  tne  order  of  appoiDtmeot. 

High,  Receivers,  2d  ed.  §  443,  and  cases 
there  cited;  2  Freeman,  Executions,  2d  ed. 
§  268;  Drake,  Attachm.  5th  ed.  §  292;  Brownell 
▼.  Manchester,  1  Pick.  234;  Alley  v.  Caspari, 
^NewEn^.  Rep.  429,  80  Me.  234;  Chicago, 
M.  d  8t,  P.  R.  Co.  V.  Keokuk  Northern  lAne 
Packet  Co.  108  HI.  817.  See  also  Lewis  v. 
Adams,  70  Cal.  408;  Pond  v.  Cooke,  45  Conn. 
127;  Parsons  v.  Charier  Oak  X.  Iyu.  Co,  81 
Fed.  Rep.  806. . 

Beatty»  OK  Jl,  delivered  the  opinion  of 
the  court: 

The  plaintiffs  in  this  action  are  receivers  of 
the  road  and  other  property  of  the  Wabash,  St 
Louis  &  Pacific  Railway  Company.  They  were 
appointed  by  the  United  States  Circuit  Court 
for  the  Eastern  District  of  Missouri,  May  25, 
1884,  by  an  order  made  in  an  action  to  which 


road,  to  manage,  control  and  operate  it,  and 
preserve  and  protect  all  its  property.  At  the 
date  of  their  appointment  a  certain  freight  car 
belonginff  to  the  company  was  at  Toledo,  in  the 
State  of  Ohio,  where,  on  the  29tb  of  May,  1884, 
it  came  into  their  possession.  It  was  subsequent- 
ly brought  by  them,  in  the  course  of  their  busi- 
ness as  receivers,  to  the  City  of  St.  Louis,  in 
the  State  of  Missouri,  a  place  within  the  Ju^ 
diction  of  the  court  by  which  they  were  ap- 
pointed. On  the  16th  of  March,  1885,  they 
loaded  the  car  with  freight  consigned  to  San 
Francisco,  intending  that  when  the  freight  was 
unloaded  at  San  Francisco  the  car  should  be 
returned  to  St.  Louis.  While  the  car  was  in 
San  Francii^co  it  was  attached  by  the  defendant, 
as  sheriff  of  San  Francisco,  in  a  suit  brought 
by  Henry  Payot  and  Isaac  Upham  against  the 
railway  company.  Payot  and  Upham  were 
citizens  of  California,  resident  and  doing  busi- 
ness in  San  Francisco.  This  action  was  there- 
upon commenced  by  the  plaintiffs  to  recover 
the  car  so  attached.  The  judgment  of  the 
superior  court  was  in  their  favor.  Defendant 
appeals. 

The  question  presented  bv  the  appeal  is 
whether  a  receiver  appointed  in  a  foreign  juris- 
diction to  take  possession  of  the  property  of  a 
railwav  corporation,  and  carry  on  its  business, 
and  who  in  pursuance  of  his  authority  as  such 
receiver  has  taken  the  property  into  his  actual 
possession  within  the  Jurisdiction  of  the  court 
by  which  he  was  appointed,  can  hold  such 
property  against  the  claim  of  a  ciUzen  of  this 


land  Company.  Day  v.  Postal  Teleff.  Oo.  6  Gent. 
Rep.  446, 66  Md.  354. 

His  functions  and  powers,  for  purposes  of  litiga- 
tion, are  held  to  be  limited  to  the  oourts  of  the 
8tate  within  which  he  was  appointed,  and  the  pi-in- 
ciples  of  comity  between  the  States  do  not  apply  to 
a  case  like  the  present.  Bartlett  v.  Wilbur,  68  Md. 
486;  Booth  v.  Clark,  68  U.  8. 17  How.  332. 888  (15  L.  ed. 
164, 170);  High,  Keoeivers,  6  289;  Day  v.  Postal  Teleg. 
Co.  Buvra, 

When  property  has  once  vested  in  a  trustee,  as- 
signee or  receiver,  by  the  law  of  the  State  where 
the  property  is  situated,  the  law  of  another  State 
will  not,  even  in  favor  of  resident  creditors,  devest 
•such  trustee,  assignee  or  receiver  of  his  right  to  the 
property,  alttiough  it  has  been  taken  out  of  the  ju- 
risdiction of  the  court  by  which  the  receiver  was 
appointed,  and  into  the  jurisdiction  of  another 
court.  Pond  v.  Cooke,  45  Conn.  126;  Chicago,  M.  & 
St.  P.  R.  Co.  V.  Keokuk  N.  L.  Packet  Co.  108  DL  317, 
48  Am.  Rep.  657;  Beach,  Receivers,  184. 

A  receiver  appointed  by  one  federal  court  has  no 
right  to  sue  in  another  federal  court  Brifrham  v. 
Luddington,  12  Blatchf.  237.  Compare  Holmes  v. 
Sherwood,  8  MoCrary,  406. 

If  a  state  court,  through  a  receiver  or  an  adminis- 
trator appointed  by  such  court,  or  by  levy  of  a  writ 
Issued  to  the  sheriff  or  other  executive  officer  of  the 
court,  has  taken  possession  of  property,  the  United 
States  court  will  not  interfere  with  such  possession. 
Kohn  V.  Ryan  aowa)  81  £M.  Bep.  688. 

I7ke  law  of  eomUy  between  States^ 

There  Is  nothing,  however,  to  prevent  the  courts 
-of  other  States  or  jurisdictions  from  permitting  the 
receiver,  as  a  matter  of  favor  and  comity,  to  file  his 
4>ill  for  the  enforcement  of  his  rights;  but  the  per- 
cnission  will  not  be  allowed  to  interfere  with  the 
€  L.  R.  A. 


rights  of  the  oitixens  of  such  other  States.  Hunt  v. 
Columbian  Ins.  Co.  66  Me.  290.  See  Bank  v.  McLeod, 
88  Ohio  St.  174;  Runk  v.  St.  John,  29  Barb.  685;  Pugh 
V.  Hurtt,  62  How.  Pr.  22.  See  also  Metzner  v.  Ba  uer, 
96  Ind.  425;  MoAlpin  v.  Jones,  10  La.  Ann.  662;  Bid- 
laok  V.  Mason,  26  N.  J.  Bq.  280;  Taylor  v.  Columbian 
Ins.  Co.  14  Allen,  868;  Hoyt  v.  Thompson,  6  N.  Y.  8SQ, 
reversing  8  Sandf.  416;  Bagby  v.  Atlantic  M.  &  O. 
R.  Co.  86  Pa.  201. 

Nor  to  contravene  the  poUoy  of  such  States  as  to 
thehr  laws.  Hurd  v.  Elizabeth,  41  N.  J.  L.  1, 4:  Bank 
V.  McLeod,  88  Ohio  St.  174.  See  Day  v.  Postal  Teleg. 
Co.  6  Cent.  Rep.  441, 66  Md.  864;  Beach«  Receivers, 
618. 

In  New  Jersey  a  foreign  receiver,  duly  authorized 
to  take  property  wherever  situate,  will  be  allowed 
to  maintain  a  suit  for  its  possession  in  the  oourts  of 
that  State,  unless  such  suit  will  injuriously  affect 
its  own  citizens,  or  is  contrary  to  the  policy  of  Its 
laws.  Hurd  v.  Elizabeth,  41 N.  J.  L.  1, 4.  See  Na- 
tional Trust  Co.  V.  Miller,  88  N.  J.  Eq.  156. 

In  New  York  reoeiveis  appointed  in  other  States 
may  sue  in  their  official  capacity,  but  the  privilege 
will  not  be  extended  to  them  in  a  case  where  dam- 
age will  result  to  its  own  citizens,  t  Runk  v.  St.  John. 
20  Barb.  685;  Pugh  v.  Hurtt,  62  How.  Pr.  22. 

An  Ohio  court  permitted  a  receiver,  who  had  been 
appointed  in  Kentucky,  to  assert  in  that  forum  his 
right  to  property  belonging  to  the  railroad  and 
covered  by  the  mortgage,  which  had  been  found  in 
Ohio  and  there  attached  by  a  citizen  of  Kentucky, 
there  being  no  evidence  or  claim  that  the  rights  of 
any  citizen  of  Ohio  would  be  affected  by  such  an 
action.    Bank  v.  McLeod,  88  Ohio  St.  174. 

In  Pennsylvania  the  courts  recognize  the  right  of 
a  receiver,  appointed  In  another  State,  to  property 
in  that  State,  when  the  rights  of  its  own  citizens 
are  not  involved.  Bagby  v.Atlantto,  M.  ftO.  B. 
Co.  86  Pa.  201;  Beach,  Receivers,  610. 


tacDod  as  security  for  his  Just  demands  agaiust 
Uie  railway  company.  Counsel  for  appellant 
contends  tor  the  proposition  that  a  foreign  re- 
ceiver has  no  capacity  to  sue  in  his  official  cliar- 
acter  in  our  courts,  but  we  do  not  understand 
the  authorities  to  sustain  this  extreme  view. 
The  question,  however,  need  not  be  decided  in 
this  case,  for  the  plaintiffs,  besides  being  re- 
•ceivers  of  the  road,  had  an  actual  and  lawful 
possession  of  the  property  at  the  time  of  its 
-seizure,  and  bv  virtue  of  that  possession  could 
undoubtedly  nave  recovered  it  from  a  mere 
trespasser.  But  their  mere  possession  of  the 
property  of  a  foreign  debtor  cannot  be  held  to 
exempt  to  from  the  claims  of  attaching  cred* 
ilors. 

A  debtor  cannot,  by  placing  or  allowing  his 
property  to  be  in  the  possession  of  a  third  parly, 
screen  It  from  attachment.  However  lawful 
the  possession  of  the  bailee,  the  property  is 
still  subject  to  attachment  or  garnishment  at 
ihe  suit  of  a  creditor  of  the  owner.  Such 
rights  as  the  bailee  may  have  to  the  use  or  pos- 
session of  the  property,  and  such  liens  as  be 
may  have  upon  it,  will,  of  course,  be  protected, 
but,  saving  the  rights  of  the  bailee,  the  creditor 
may  take  it.  The  question  in  such  cases,  there- 
fore, is  not  as  to  the  lawfulness  of  the  bailee's 
possession,  or  his  right  to  recover  the  property 
from  a  mere  trespasser;  it  is  a  question  as  to 
which  right  is  superior,— his  or  the  attaching 
•creditor's.  And  such  is  the  question  here. 
Conceding,  as  we  think  must  be  conceded,  that 
these  plaintiffs  could  have  recovered  the  car  in 
controversy  from  a  mere  wrong-doer,  by  virtue 
of  their  lawful  possession  at  the  date  of  the 
seizure,  if  not  by  virtue  of  their  ofHce,  still  it 
remains  to  be  decided  whether  they  could  re- 
claim it  from  the  defendant,  who  Justifies  un- 
der a  writ  of  attachment  issued  at  the  suit  of 
citizens  of  the  Stale  of  California  to  enforce  a 
lust  demand  against  the  owner  of  the  property. 
The  solution  of  this  question  depends  upon  the 
effect  to  be  given  to  the  order  of  the  Court  of 
Missouri,  under  whose  appointment  the  plain- 
tiffs are  acting.  For,  we  repeat,  the  mere  pos- 
session by  the  plaintiffs  of  the  debtor's  proper- 
ty, however  lawful,  does  not  screen  it  from 
attachment.  To  show  a  right  superior  to  that 
of  creditors  they  must  fall  back  upon  the  order 
appointing  them  receivers,  and  must  depend 
upon  the  comity  of  this  State  as  to  the  effect 
to  be  allowed  that  order. 

The  substance  of  that  order  has  been  already 
stated.  It  does  not  pretend  to  vest  the  title  to 
the  property  of  the  railroad  company  in  the 
receivers:  it  merely  directs  them  to  take  pos- 
session of  and  use  the  properly  for  the  benefit, 
presumably,  of  creditors  of  the  company  who 
nave  resorted  to  that  particular  forum  for  the 
enforcement  of  their  debts.  The  authoritios  as 
to  the  effect  to  be  given  in  other  Jurisdictions 
to  such  orders  are  collected  in  a  note  to  the 
case  of  Alley  v.  Caspari  (Me.)  6  Am.  St.  Rep. 
185.  Tlie  result  Is  summed  up  by  the  editor 
<page  189)  as  follows:  "  We  deduce,  therefore, 
from  a  thorough  examination  of  the  cases  and 
text-books  upon  the  subject,  that  the  great 
weight  of  authority  is,  and  should  be,  in  keep- 
ing with  the  decision  rendered  by  Mr.  Justice 
AVayue,  in  Booth  v.  Clark,  68  U.  8.  17  How. 
«L.  R.A. 


the  ground  of  comity, 
and  proper  exercise  of 
permit  such  suits  to  be 
pose  of  thereby  doing 
of  a  larger  number  woi 
nizing  the  orders  and  Jn 
a  sister  State.    But  in  i 
right  to  sue  conceded,  i 
be  maintained  by  the  f  oi 
claim  sought  to  be  enf 
rights  of  citizens  or  cre( 
the  suit  is  brought." 

We  think  that  the  el 
correctly  stated  in  this 
man's  note,  and  we  thh 
tice  to  our  own  citizens 
not  extend  the  principh 
award  this  property  to 
creditors  residing  in  otl 
seeking  to  hold  it  for  tli 
efit 

Thejudffment  and  o§ 
reversed,  and  cause  rema 

We  concur:  Fox*  J. 
■•n,  J, 

Thornton*  J,,  dlsse 

Action  to  recover  a  a 
and  Judgment  in  favoi 
of  defendant  for  a  new 
Appeal  by  defendant  f r 
denying  the  motion  for 

It  is  conceded  that  o 
1884,  the  plaintiffs  w( 
United  States  Circuit 
District  of  Missouri,  w 
Louis  &  Pacific  Rail w a 
appointed  receivers  of    i 
property  of  the  com  pa   i 
structions  to  take  posi   • 
and  to  manage,  contro 
serve  and  protect  all  ii 
appears  that  the  car  ii    i 
session  of  the  receivers    I 
Ohio,  on  May  29,  188< 
by  the  company  to  th<    | 
and  that  the  receiver 
carrying  on  the  busin 
that  day  until  it  was 
this  action,  on  the  1st  d 
the  car  came  into  the  p    < 
it  was  by  them  brougl 
business  as  receivers,  1 
State  of  Missouri,  a  p 
tion  of  the  court  by  i     i 
appointed.    The  rece 
March,  1885,  loaded  t 
lined  for  the  City  of  5 
so  loaded  to  San  Fi     i 
that  the  freight  of  sai 
at  San  Francisco,  anc     i 
be  returned  to  St.  Lou 
to  San  Francisco,  and      i 
by  Henry  Payot  and 
the  State  of  Califorr 
said  Payot  and  Upha      i 
above-named  railroad      i 
Under  this  attachmen 
of  the  City  and  Count      I 
fies. 

It  is  argued  that  t 


him.  It  may  be  conceded  that  this  is  the  gen- 
eral rule,  and  still  the  plaintiffs  can  maiitUtin 
tlift  action.  The  rieht  to  sue  and  maintain 
the  action  is  founded  on  the  possession  of  the 
car,  delivered  to  the  plaintiffs  as  receivers  by 
the  railroad  company,  in  May,  1884,  at  Toledo, 
Ohio,  and  its  being  taken  from  that  place  by 
plaintiffs  in  the  course  of  their  management, 
carrying  on  and  control  of  the  business  of  the 
compnuy,  to  St  Louis,  where  it  was  loaded 
and  sent  to  the  City  of  San  Francisco.  This 
possession  was  given  by  the  owner  of  the  car, 
the  railroad  company,  in  pursuance  of  the  order 
of  the  court,  and  was  never  afterwards  dis- 
turbed by  the  company.  The  possession  of 
the  car  remained  in  the  receivers,  unchaneed, 
and  never  interfered  with,  until  it  was  attached, 
in  this  State,  on  the  Ist  of  AprU,  1885.  The 
plaintiffs,  under  the  undisputed  authority  of 
the  court  making  tbe'appoiatment.  and  without 
challenge  by  the  railroad  company,  were,  during 
the  period  of  this  possession,  using  this  car  in 
carrying  on  the  business  of  the  railroad  com- 
pany. The  taking  possession  of  the  car  by  the 
plaintiffs,  as  receivers,  was  lawful,  and  their 
continued  possession  was  also  lawful,  and  such 
possession  vested  in  them  as  individuals  a  spe- 
cial property,  on  which  title  they  can  as  indi- 
viduals maintain  this  action.  This  conclusion 
is  supported  both  on  principle  and  by  authority. 
The  case  of  CIticago,  M,  db  St.  P,  B.  Co.  v. 
Keokuk  Northern  Line  Packet  Go.  108  lU.  817, 
is  directly  in  point.  There  the  contest  was  be- 
tween a  receiver  of  thelproperty  and  effects  of  the 
Northern  Line  Paokcl  Company,  regularly  ap- 
pointed b^r  the  Circuit  Court  of  St.  Louis,  Mo., 
in  an  action  brought  against  that  company, 
and  an  attaching  creditor  on  a  writ  brought  in 
the  Circuit  Court  of  Adams  County,  State  of 
Missouri.  The  court  held  that  the  title  of  the 
receiver  was  good  against  the  attaching  cred- 
itor in  the  Slate  of  Missouri,  and  judgment 
was  accordingly  rendered  in  favor  of  the  re- 
ceiver. The  court,  speaking  to  the  point,  said: 
'*  The  general  doctrine  that  the  powers  of  a  re- 
ceiver are  CO  extensive  only  with  the  jurisdiction 
of  the  court  making  the  appointment,  and  par- 
ticularly that  a  foreign  receiver  should  not  be 
permitted,  as  against  the  claims  of  creditors 
resident  in  another  State,  to  remove  from  such 
State  the  assets  of  the  debtor,  it  being  the 
policy  of  every  government  to  retain  in  its  own 
hand's  the  property  of  a  debtor  until  all  domestic 
claims  against  it  have  been  satisfied,  we  fully 
concede;  and  were  this  the  case  of  property  sit- 
uate in  this  State,  never  having  been  within  the 
Jurisdiction^of  the  court  that  appointed  the  re- 
ceiver, and  never  having  been  in  the  possession 
of  the  receiver,  it  would  be  covered  by  the 
above  principles,  which  would  be  decisive 
against  the  claim  of  the  appellee.  But  the 
facts  that  the  property  at  the  time  of  the  ap- 
pointment of  the  receiver  was  within  the  juru- 
diction  of  the  court  making  the  appointment, 
and  was  there  taken  into  the  actuid  possession 
of  the  receiver,  and  continued  in  his  possession 
until  it  was  attached,  take  the  case,  as  we 
conceive,  out  of  the  range  of  the  foregoing 
principles.  We  are  of  opinion  that,  by  the  re- 
ceiver's taking  possession  of  the  barge  in  ques- 
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acquires  by  the  seizure  of  goods  in  execution, 
and  that  he  was  entitled  to  protect  this  special 
property  while  it  continued,  by  action,  in  like 
manner  as  if  he  had  been  the  absolute  owner. 
Having  taken  the  property  in  his  possession,  he 
was  responsible  for  it  to  the  court  that  appointed 
him,  and  had  given  a  bond  in  a  large  sum  to 
cover  his  responsibility  as  receiver;  and  to 
meet  such  liability  he  might  maintain  any  ap- 
propriate proceeding  to  regain  possession  of 
the  barge  which  had  been  taken  from  him. 
Boyle  V.  Totonee,  9  Leigh,  158;  SingeHy  v.  Fox, 
75  Pa.  114.  It  is  well  settled  that  a  sheriff 
does,  by  the  seizure  of  goods  in  execution,  ac- 
quire a  special  property  in  them,  and  that  he 
may  maintain  trespass,  troTcr  or  replevin  for 
them." 

The  court  concludes  its  observations  on  this 
point  as  follows:  "  By  taking  the  barge  into 
nis  possession  within  the  jurisdiction  of  the 
court  that  appointed  him,  a  special  property  in 
the  barge  became  vested  in  the  receiver;  and  it 
is  the  established  rule  that,  where  a  legal  title  to 
personal  property  has  once  passed  and  become 
vested  in  accordance  with  the  law  of  the  State 
where  it  is  situated,  the  validity  of  such  title 
will  be  recognized  everywhere,"  citing  Cammell 
V.  Setoell,  5  Hurlst.  &  N.728;  Clark  v.  Connecticut 
Peat  Co.  85  Conn.  808;  Tayl(yr  v.  Boardman,  25 
Vt.  581;  Orapo y. Kelly,  83  U.S.  16  Wall.  610  [21 
L.  ed.  4801^  Watere  v.  Barton,  1  Cold.  (Tenn.) 
450.  CagiU  v .  Wooldridffe,  8  Baxt.  580,  is  to  the 
same  effect.  In  that  case  the  contest  was  also 
between  the  receiver  and  an  attaching  creditor. 
The  case  was  ruled  in  favor  of  the  receiver. 

A  receiver  of  an  important  manufacturing 
company,  appointed  by  a  court  of  New  Jersey, 
who  took  possession  of  its  assets  for  the  purpose 
of  completing  a  bridge  which  the  corporation 
had  contracted  to  build  in  Connecticut,  pur- 
chased iron  with  the  funds  of  the  estate,  and 
sent  it  into  that  State,  and  it  was  held  that  the 
iron  was  not  open  to  attachment  in  Connecticut 
by  a  creditor  residing  there.  Pond  v.  Cooke,, 
45  Conn.  126. 

In  MeAlpiny,  Jonee,  10  La.  Ann.  552,  and  in 
ffurd  v.  Elizabeth,  41 N.  J.  L.  1.  receivers  were 
allowed  to  maintain  actions  without  the  jurisdic- 
tion of  the  court  appointing  them.  In  the  case 
cited  from  10  La.  Ann.  the  receiver  had  been  ap- 
pointed by  a  Chancery  Court  in  Mississippi.  He 
there  took  possession  of  the  property,  under  the 
order  of  the  appointment.  A  portion  of  the 
property,  viz.,  four  slaves,  were  stolen  from  the 
possession  of  the  receiver,  and  came  into  the 
State  of  Louisiana.  The  owner  brought  suit 
in  the  latter  State,  and  its  highest  court  ad- 
judged that  he  could  reoover»  It  may  he  ob- 
served that  the  property  sued  for  in  this  case 
was  in  the  possession  of  the  receivers,  within 
the  jurisdiction  of  the  court  appointing  them. 
The  receivers  got  their  possession  in  Ohio, 
by  delivery  from  the  owner,  and  took  the  otf 
to  St.  Louis,  where  it  was  within  the  juris- 
diction of  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri 
The  fact  that  they  got  possession  of  the  car 
out  of  the  jurisdiction  of  the  appointing  court 
cannot  make  any  material  difference,  when  the 
property  was  at  once  carried  into  such  jurisdic- 
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receivers  in  the  course  of  their  duty,  and  in  the 
prosecution  of  the  business  which  they  were 
appointed  to  carry  on,  see  Chicago,  M.  db  St.  P. 
Ji.  Co.  T.  Northern  Line  Packet  Co.  108  Dl. 
323,  824. 

In  the  same  line  of  decisions  with  the  forego- 
ing are  Low  t.  Burrowe,  12  Cal.  188,  and 
J^eme  t.  AdcmB,  70  Gal.  408.  In  Low  v.  Bur- 
TOWS  the  action  was  brought  by  the  assignee  of 
«  Judgment  recovered  in  New  York.  The  as- 
element  was  made  by  an  administrator  in  New 
York.  It  was  contended  that  the  administrator 
in  New  York  had  no  right  to  assign  the  judg- 
ment, the  debtor  residing  at  that  time 
beyond  the  State  of  New  York.  This  conten- 
tion was  based  on  the  ground  that  the  authority 
of  the  administrator  did  not  extend  beyond  the 
8tate  in  which  the  letters  were  gnmted.  The 
court  disposed  of  this  contention  adversely  to 
•counsel  presenting  it,  and  it  was  held  that  the 
administrator,  having  recovered  the  judgment, 
owned  it,  and  could  assign  it  In  Lewis  t. 
Adams,  supra,  the  action  was  brought  on  a 
judgment  recovered  by  the  plaintiff,  as  the  ex- 
ecutor of  the  last  will  of  one  Nat  Lewis  against 
the  defendant,  P.  T.  Adams,  in  the  District 
Court  for  the  County  of  Bexar,  State  of  Texas. 
In  the  complaint  in  this  suit  the  plaintiff  de- 
flcribed  herself  as  executrix,  of  Lewis,  and  it 
was  contended  that  she  having  been  appointed 
executrix  by  a  Texas  court,  her  authority  was 
confined  to  the  State  of  Texas,  and  that  she 
could  not  maintain  any  action  in  this  State.  It 
was  held  that  the  Judgment  recovered  in  Texas 
vested  the  title  in  her;  that  she  was  accountr 
able  to  the  court  in  Texas  from  which  she  re- 
ceived her  appointment;  and  that  she  could 
maintain  the  action  here  on  her  own  title  as  an 
Individual.  The  whole  subject  is  ably  and 
fully  discussed,  and  the  authorities  cited,  in  the 
opinion  of  Justice  McEinstry.  See  Lewis  v. 
Adams,  70  Cal.  406,  407. 

In  the  same  line  of  decisions  is  Wilkinson  v. 
Culi>er,  25  Fed.  Rep.  639,  where  a  judgment 
was  recovered  by  a  receiver  of  a  corporation 
appointed  by  a  New  Jersey  Court,  and  the  re- 
ceiver, as  owner  of  the  judgment  in  his  indi- 
vidual capacity,  was  allowed  to  recover  on  it 
in  an  action  brought  in  the  United  States  Circuit 
•Court  for  the  Southern  District  of  New  York. 
8ee  also  BiddU  v.  Wilhins,  26  U.  S.  1  Pet.  686 
[n  L.  ed.  8161;  Talmagev.  Chapel,  16  Mass.  71; 
Trecoihick  v.  Austin,  4  Mason,  84,  85;  Barton 
▼.  ffiggins,  41  Md.  539;  Cherry  v.  Speight,  28 
Tex.  508;  Rucks  t.  Taj/lor,  49  Miss.  652. 

The  three  cases  last  cited  were  actions  brought 
by  foreign  administrators  on  judgments  which 
they  had  recovered  as  such  administrators  in 
theu:  own  States,  and  they  were  allowed  to 
«ue  upon  the  judgments  In  their  own  names  in 
the  other  Statea.  See  also  Morton  v.  Hatch,  64 
Mo.  40& 

On  this  subject  Justice  Story,  In  his  able  work 
on  Conflict  ci  Lawji,  makes  the  following  ob- 
-aervations: 

"516.  And  here  it  may  be  necessary  to  at- 
tend to  a  distinction  important  in  its  nature  and 
consequences.  If  a  foreign  administrator  has, 
In  virtue  of  his  administration,  reduced  the  per- 
gonal property  of  the  deceased,  there  situated, 
«  L.  R  A. 


wards  be  found  in  anc 
ried  away  and  convert 
he  may  maintain  a  sui 
name  and  right  person 
new  letters  of  admiait 
intents  and  purposes, 
although  he  is  so  in  th< 
other  persons.  In  lil 
legacy  of  personal  pro 
foreign  country,  and  t 
administration  there, 
full  possession  and  o^ 
istrator,  be  may  aftei 
name^  for  any  injury 
property,  in  another  c 
crty  or  wrong-doer  ma^ 
probate  of  the  will  the' 
each  of  these  cases  is  tl 
legatee  have,  each  in 
full  and  perfect  le^al  o 
the  local  law;  and  a  ti 
duly  acquired  by  the 
deemed  valid,  and  be  r< 
perfect  title  in  every  ol 
•'517.  The  like  princi 
executor  or  administra 
ministration  abroad,  be< 
negotiable  notes  belonj 
are  payable  to  bearer; 
legal  owner  and  bearer 
istration,  and  may  sue  t 
and  he  need  not  take  o 
tion  in  the  State  wher 
order  to  maintain  a  si 
for  a  like  reason  it  wot 

Eaper  of  the  deceased,  p 
eld  and  indorsed  by 
administrator  in  the  1 
capable  there  of  passin 
indorsement,  would  con 
on  the  indorsee,  so  that 
every  other  country  as 
allowed  to  sue  thereon  ; 
manner  that  he  would  1 
of  any  personal  goods 
deceased  situate  in  s 
Story,  Conf.  L.§g516, 
To  support  the  state 
learned  author  cites  dec 
to  the  sections  quoted, 
red  to  are  all  governed 
to  personal  property.  oi 
quired  by  the  lex  rti  siu 
and  be  respected  as  a  1 
in  every  other  country. 
There  is  nothing  in  t 
with  what  is  laid  aown 
8.  17  How.  822  [15  L. 
the  action  was  attemp 
the  Circuit  Court  for  tl 
on  the  mere  order  of  a 
State  of  New  York  c 
Booth,  who  was  so  app 
that  he  had  ever  had  pc 
the  evidences  of  the 
which  the  plaintiff  (B< 
cover.  On  the  contrar 
remained  in  the  possei 
went  into  the  hands  < 
ruptcy,  and  came  bad 


this  claim  as  a  material  fact  m  the  case.  After 
poiDtiDg  out  the  meaos  by  which,  through  the 
aid  of  the  court,  he  could  have  obtained  pos- 
session of  this  claim,  it  is  observed  in  the  opin- 
ion: ''Such,  however,  was  not  the  course  pur- 
sued in  this  case,  though  the  debtor  was  then  a 
resident  of  the  State  of  New  York,  and  amena- 
ble to  the  jurisdiction  of  the  court.  No 
motion  was  made  to  force  Clark  to  comply 
with  the  injunction  which  Camara  had  obtained 
tinder  the  creditors'  biU.  The  matter  was  al- 
lowed to  rest  for  seven  years,  Camara  being 
aware  that  Clark  had  a  pecuniary  claim  ui)on 
the  Republic  of  Mexico,  at  least  as  early  as  in 
the  year  1648.  The  receiver  during  all  that 
time  took  no  action." 

The  essential  nature  of  the  action  in  Booth  ▼. 
Clark  is  correctly  set  forth  in  the  opinion  of 
the  court  in  Hazard  v.  Durani,  19  Fed.  Rep. 
477.  It  was  there  characterized,  and  properly 
characterized,  as  an  action  by  a  receiver,  a  mere 
officer  and  servant  of  the  court  appointing  him, 
and  having  no  title  to  the  fund  by  assignment 
or  conveyance,  or  other  lien  or  interest  than 
that  derived  from  his  appointment.  It  may  be 
well  conceded  that  such  an  officer,  on  such  a 
showing  of  title,  cannot  recover  in  a  foreign 
jurisdiction.  If  Booth,  the  receiver  in  Booth  v. 
Clark,  had,  after  his  appointment  as  receiver, 
got  possession  of  the  Mexican  claim  prior  to  its 
coming  to  the  hands  of  Clark's  assignee  in 
bankruptcy,  and  such  had  been  made  to  appear 
in  bis  action,  the  court  would,  no  doubt,  m  ac- 
cordance with  the  principle  of  its  rule  laid 
down  in  Biddle  v.  Wilkins,  26  U.  8.  1  Pet. 
686  [7  L.  ed.  815],  have  held  in  favor  of  Booth. 
Booth  would  then  have  shown  an  individual  and 
personal  right  to  recover.  The  cases  cited  by 
the  counsel  for  appellant,  which  ioWiy^ed.  Booth 
V.  Clark,  are  like  it  in  the  material  feature  above 
pointed  out.  The  receiver  in  all  such  cases 
relied  on  his  order  of  appointment  merely,  to 
*ecover.  It  cannot  escape  observation  that  if 
this  court  sanctions  the  contention  of  appellant's 
counsel  it  will  authorize  the  taking  of  property 
from  the  hands  of  a  court,  having  ample  juris- 
diction, which  has  through  the  agency  of  a  re- 
ceiver (its  own  instrument)  gotten  lawful  pos- 
session of  property,  and  whose  possession  was 
lawful,  when  this  property  was  attached  here. 

The  statements  made  in  the  note  referred  to  in 
(he  prevailing  opinion  relate  merely  to  a  suit 
by  a  receiver  m  a  foreign  jurisdiction,  where  he 
has  never  reduced  the  property  to  possession, 
and  relies  solely  on  the  order  of  appointment  to 
recover,  as  a  careful  perusal  of  the  note  will 
make  evident.  There  is  no  case  cited  in  the  note 
M'hich  holds  that  a  receiver,  after  he  has  re- 
duced the  property  of  the  litigant  to  possession, 
and  it  is  taken  from  him,  cannot  Bue  for  it  in 
any  jurisdiction  where  he  can  find  it.  The 
title  vests  in  the  appointed  receiver  when  he 
6L.ii.A. 


above  pomted  out,  and  is  not  allowed  m  any 
consideration  of  comity.    Title  vesta,  and  in 
consequence  a  right  to  recover  in  ih%  courts  of 
ever^  civilized  countrv,  as  a  matter,  not  of 
comity,  but  of  right.   No  court  has  the  right  to 
take  the  property  of  one  person  and  give  it  ta 
another,  or   have   it   sold    for  the  benefit  ^ 
another.    Considerations  of  comity  only  arise 
where  the  receiver  sues  in  a  foreign  jurisdic- 
tion on  the  mere  order  of  api)ointment.    Con- 
siderations of  comity  allow  such  suit  where 
there  iB  no  legal  policy  which  forbids  it,  and  it 
does  not  affect  the  rights  of  creditors  or  other 
persons,  citizens  of  the  jurisdiction  where  the 
suit  is  brought    Such  is  Hurd  v.  Elizabeth^ 
41  N.  J.  L.  1,  where  the  suit  was  allowed  to  be 
maintained  on  considerations  of  comity.    The 
special  property  vested  in  the  receiver  gives  him 
a  title  on  which  he  can  recover  any wnere.     A. 
sheriff  ^ts  only  a  special  property  where  he 
has  levied  an  execution,  and  on  such  title  he 
can  sue  and  recover  anywhere.    If  a  sheriff  of 
this  State  seizes  horses  under  a  writ  of  attach- 
ment or  execution  within  its  limits,  and  the 
horses  escape  into  the  State  of  Nevada,  and  are 
taken  possession  of  by  a  third  person,  we  cannot 
see  why  he  cannot  recover  in  a  suit  in  a  Nevada 
court,  even  against  an  attaching  creditor  there. 
The   title   of  the  receiver  vested  when  he 
reduced  this  car  to  possession  by  the  consent  of 
the  corporation.    He  sent  it  out  of  the  State  of 
Missouri,  where  he  had  it,  for  a  lawful  purpose. 
Why  has  a  creditor  a  right  to  attach  it?  It  was 
not  the  property  of  the  corporation  when  it 
was  attached,  but  of  the  receiver  of  the  court, 
of  which  the  receiver  is  the  band  and  instru- 
ment    I  cannot  conceive  how  a  creditor  can 
attach  the  property  of  one  person  to  pay  a  debt 
due  him  by  another.    The  statement  in  the 
complaint  that  the  plaintiffs  were  appointed  re> 
ceivers  by  the  court  of   Missouri  shows  the 
origin  of  the  plaintiffs'  right;  but  it  is  further 
alleged  that  the  plaintiffs  took  possession  of  the 
car,  and  held  it  in  possession  until  such  posses- 
sion was  interfered  with  by  the  defendant,  a» 
afterwards  stated  in  the  complaint    The  plain- 
tiffs count  specially  on  their  own  possession. 
We  see  nothing  herein  to  prevent  theplaintiffs 
from   recovering  on  their  individual   rights. 
The  averment  as  to  their  being  receivers  may 
be  regarded  as  descriptio  per^onm,  and  may  be 
rejected  as  surplusage  in  accordance  with  the 
rule  laid  down  in  Leiois  v.  Adams,  70  Cal  411, 
412.    I  find  no  error  in  the  record,  and  think 
that  the  judgment  and  order  should  be  affirmed. 

McFarlandf  J, : 

I  dissent,  and  concur  In  most  of  the  viewa 
expressed  in  the  dissenting  opinion  of  ThoniF^ 

_  Petition  for  second  rehearing  denied. 


CARRIER 

f>, 

CHICAGO.  ROCK  ISLAND  ft  PACIFIC 

R.  CO.,  Appt. 


HIXON  et  at.  «.  SAME,  Appt. 

BLACKWOOD  «.  SAME,  AppL 

JAUGHN  V.  SAME,  Appt. 

«(.... Iowa. — ) 

!•  An  aetloB  to  reeoTer  back  tttight 
ebSLTgeB  unreaflonable  beoaufie  in  ezceoB  of 
those  charged  other  shippers  for  the  same  servloe 
is  a  law  action,  and  the  fact  that  the  ezoessive 
charge  has  been  fraudulently  concealed  will  not 
bring  it  within  the  exception  to  the  general  Stat- 
ute of  LlmltatloBS.  that  in  actions  **for  relief  on 
the  ground  of  fraud  heretofore  solely  cognizable 
In  a  court  of  chancery**  the  cause  of  action  shall 
not  be  deemed  to  have  accrued  until  the  ftaud 
shall  have  been  discovered. 

8.  But  mieh  eoneeaJment  will  brin^  it 
within  the  rnle  of  law  that,  where  the  party 
against  whom  a  cause  of  action  exists  in  favor  ot 
another,  by  fraud  or  actual  fraudulent  conceal- 
ment, prevents  such  other  from  obtaining  knowl- 
edge thereof,  the  Statute  of  Limitations  will  only 
commence  to  run  from  the  time  the  right  of  ac- 
tion is,  or  by  the  use  of  diligence  may  be,  discov- 

.   ered. 

8*  It  seeme  that  the  specification  by  the 
XtegiBULtarB  of  exceptions  to  the  operation 
of  the  general  Statute  of  Limitations  will  not 
preclude  the  court  from  applying  exceptions 
to  such  Statute  which  were  recognized  by  the 
'  common  law  other  than  those  prescribed  by  the 
liegislature. 

(January  26, 1890.) 

APPEAL  bv  defendant  from  a  Judgment  of 
the  Distnct  Court  for  Jaspar  County,  over- 


ruling Its  demurrer  t 
declarations  in  actioni 
certain  alleged  overcl 
sons  shipping  live  sto< 
AMrmed. 

These  cases  all  inv« 
and  were  submitted 
tions  in  each  contains 
effect  that  defendant 
that  plaintiff  was  enga 
ping  live  stock,  and 
(more  than  five  years 
ment  of  the  action)  pi 
fendant's  road  a  carl 
therefor  the  usual  tarif 
persons  engaged  in  the  i 
m^  similar  shipments, 
ceived  a  draw-back  li 
usual  tariff  rate  which 
for  the  same  service,  ai 
gave  such  persons  a  8| 
they  made  shipments  oj 
less  than  the  rates  whi 
plaintiff  for  the  same 
ments  made  by  the  sei 
upon  like  conmtions  an 
stances,  and  that  the  sc 
was  precisely  similar  tc 
persons;  that  therefore 
paid  by  plai ntiff  was  am 
discrimfnatioD;  that  th 
bate  to  such  other  per 
plaintiff  until  shortly 
this  suit;  that  the  extra 
tiff  in  ignorance  of  the 
paid  by  other  parties;  i 
mulgated  a  tariff  rate 
to  plaintiff;  that  the  { 
tions  openly  announc 
rates  were  correct,  an< 
lowed  therefrom;  chat 
statements;  that  the  k 
was  withheld  from  p 


NOTK.— Th«  StatuU  of  lAmUaiiont  rum  from  dis- 
eovery  of  eonceaUd  fraud. 

Knowledge  of  fraud  must  be  brought  to  plaintUT 
before  thei  Statute  of  Limitations  commences  to 
run.  Gates  v.  Andrews,  87  N.  Y.  667,  6  Trans.  App. 
170;  Mayne  v.  Oriswold,  8  Sandf .  488;  Taf t  v.  Wright, 
47  How.  Pr.  L  See  Kent  v.  Kent,  8S  N.  Y.  580,  re- 
versing 1  Hun,  680, 8  Thomp.  ft  C.  630. 

Mere  silence  is  not  a  concealment  of  a  cause  of 
acstioD,  under  the  provision  of  Ind.  Rev.  Stat.  1881, 
i  800;  but  where  a  person  liable  to  an  action  oon- 
oeala  that  fact  from  the  adverse  party,  limitation 
•ball  run  only  from  the  discovery  of  such  cause  of 
action.    Miller  v.  Powers,  4  L.  R.  A  488, 110  Ind.  79. 

The  '^concealment**  meant  herein  must  be  more 
than  silence— must  be  some  affirmative  act,  and 
must  be  so  alleged  and  proven.  Wynne  v.  Oor- 
nelison,  tt  Ind.  818;  Jackson  v.  Buchanan,  60  Ind. 
8B0. 

It  must  appear  that  some  trick  or  artifice  has 
been  employed  to  prevent  inquiry  or  elude  investi- 
gation, or  calculated  to  mislead  or  hinder  the  party 
entitled  from  obtaining  information  by  the  use  of 
ordinary  diligence;  or  that  the  facts  were  misrepre- 
sented to  or  concealed  from  the  party  by  fOise 
positive  act  or  declarations,  when  inquiry  was  be- 
ing made  or  information  sought.  Stone  v.  Brown, 
116  Ind.  78. 

Where  the  bar  of  the  Statute  of  limitations  is 
eL.R  A. 

See  also  26  L.  R.  A.  804. 


sought  to  be  avoided  f  < 
which  has  occurred  mus 
with  the  requisite  dllige 

Under  the  New  York  < 
a  conveyance  asfraudu 
from  the  time  it  accrue 
the  fraud.   Jones  v.  Sm 

The  word  ^concealed 
Statute  of  Limitations, : 
done  in  this  Stat^  bucI 
sumed  name,  ohan^re  of 
the  defendant  which  tei 
ty  in  which  he  lives  fr 
whence  he  came. '  Rhott 

An  answer  setting  up 
casts  upon  plaintiff  the 
fraud  was  not  discover 
the  commencement  of  t 
tin,  14  Abb.  Pr.  N.  S.  0 
Barb.  807, 1  Thomp.  ft  C 

An  action  to  recover 
senting  that  there  wer 
purchased  is  barred  in  i 
and  an  action  brought 
than  six  years  after  the 
within  six  years  after 
quired  by  purchase  of 
is  too  late.  Northrop 
ing  61  Barb.  186. 


«uch  rebates  until  shortly  before  the  beginning 
of  these  suits;  that  upon  several  occasions  when 
plaintiff  sought  rebates  he  was  told  that  no  re- 
bates were  allowed,  that  all  shippers  were 
treated  alike  and  thai  if  any  rebate  was  granted 
to  anyone  a  like  one  would  be  granted  to  plain- 
tiff; that  said  statement  was  false  and  was 
known  to  the  officers  of  the  defendant  at  the 
time  to  be  false,  and  was  made  with  intent  to 
deceive  plaintiff  and  to  prevent  him  from  ac- 
quiring the  knowledge  of  the  cause  of  action 
set  forth  in  this  count;  that  plaintiff  relied  on 
said  false  representations  and  was  deceived  by 
such  false  answers,  and  was  thereby  prevented 
from  acquiring  a  knowledge  of  the  cause  of 
action  set  up  in  this  count- 
Defendant  demurred  to  the  counts  similar  to 
the  above  for  the  reasons:  (1)  that  each  of  them 
shows  on  its  face  that  the  cause  of  action  was 
barred  by  the  Statute  of  Limitations;  (2)  that  the 
cause  of  action  accrued  to  plaintiff  more  than 
tve  years  prior  to  the  commencement  of  this 
action;  (8)  that  it  does  not  show  fraud,  as  the 
basis  of  the  action  or  otherwise,  heretofore 
solely  cognizable  in  equity;  (4)  it  does  not  show 
any  concealment  of  the  alleged  cause  of  action 
such  as  in  law  defeats  or  stops  the  bar  of  the 
Statute. 

The  demurrers  were  overruled,  and  defend- 
ant electing  to  stand  on  them,  the  court  ren- 
dered judgment  against  it  for  the  amount  cov- 
ered by  the  several  counts,  and  the  defendant 
appealed  to  this  court. 

Mssrs.  Thomas  S.  Wright  and  Wins- 
low  &  Vamum  for  appellant. 
Mr.  A.  Clark  for  appellees. 

Given*  J.,  delivered    the  opinion  of  the 

court: 

When  these  causes  of  action  are  alleged  to 
have  accrued,  there  was  no  statute,  state  or 
national,  fixing  rates,  nor  providing  for  equal- 
ity of  rates;  hence  Ibe  right  of  the  plaintiiis  to 
maintain  such  actions  must  be  determined  by 
the  common  law.  It  is  not  questioned  but  that 
at  common  law  a  common  carrier  was  only 
entitled  to  charge  reasonable  rates,  and  was 
liable  to  an  action  for  unreasonable  charges. 
The  counts  demurred  to  show  that  the  alleged 
causes  of  action  accrued  more  than  five  years 
before  the  bringing  of  these  actions.  The  sole 
question  presented  in  the  record  and  arguments 
is  whether  the  counts  contain  such  allegations 
as  take  the  cases  out  of  the  provisions  of  para- 
graph 4,  §  2529,  Code,  limiting  the  bringing 
of  actions  "founded  on  unwritten  contracts, 
those  brought  for  injuries  to  property,  or  for 
relief  on  the  ground  of  fraud,  in  cases  hereto- 
fore solely  cognizable  in  a  court  of  chancery, 
and  all  other  actions  not  otherwise  provided 
for  in  this  respect,  within  five  years"  after  the 
causes  accrue.  Section  2530,  fcode,  provides 
that  in  actions  for  relief  on  the  grounds  of 
fraud  or  mistake,  and  in  actions  for  trespass  to 
property,  the  cause  of  action  shall  not  be 
deemed  to  have  accrued  until  the  fraud,  mis- 
take or  trespass  complained  of  shall  have  been 
discovered  by  the  party  aggrieved.  The  fraud 
here  contemplated  is  that  defined  in  the  pre- 
6L.R.A. 
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47  Iowa,  482;  Eiggins  v.  Mendenhall,  51  Iowa, 
141. 

These  are  law  actions,  and  dearly  not  such 
as  were  heretofore  solely  cognizable  in  a  court 
of  chancery,  and  therefore  not  within  this  ex- 
ception to  tiie  general  Statute  of  Limita- 
tions. 

2.  It  is  not  contended  that  they  are  within 
any  of  the  other  expressed  exceptions  to  the 
General  Statute;  but  appellees  rely  upon  the 
rule  laid  down  in  Boomer  IHst,  Ttcp.  v.  French, 
40  Iowa,  601,  and  cases  cited  as  approving  and 
following  that  case.  That  was  an  action  to 
recover  moneys  alleged  to  have  been  received 
bv  the  defendant,  French,  as  treasurer  of  the 
plaintiff  township,  and  appropriated tohis own 
use.  The  petition  alleged  that  at  the  close  of 
his  term  a  partifd  settlement  was  had  with  the 
defendant,  but,  by  means  of  false  and  fraudu- 
lent entries  in  his  books  as  treasurer,  and  by 
means  of  fictitious  entries  and  corrupt  and 
fraudulent  concealments  and  misrepresenta- 
tions, the  defendant  kept  from  the  plaintiff's 
knowledge  the  fact  of  the  receipt  of  said  sum 
until  October,  1883,  and  plaintiff  had  no  knowl- 
edge of  the  facts,  or  of  the  gross  frauds  perpe- 
trated .by  defendant,  till  said  date.  The  peti- 
tion showing  that  the  action  was  not  brought 
within  three  years,  defendant  demurred,  on 
the  ground  that  the  action  was  barred.  The 
demurrer  was  sustained,  and  plaintiff  appealed. 
This  court,  after  citing  Code,  §  2530.  says; 
"  This  action  does  not  come  within  the  lan- 
guage or  meaning  of  the  section  quoted,  for 
Uie  reason  that  the  action  is  not  for  relief  on 
thegroimd  of  fraud,  but  on  the  ground  that 
the  defendant  failed  to  pay  over  money  re- 
ceived by  him.  The  cause  of  action  does  not 
erow  out  of  the  fraud  alleged.  It  existed  in- 
dependent of  the  fraud.  Under  the  provisions 
of  the  section  quoted  above,  the  fact  that  the 
plaintiff,  by  reason  of  tlie  fraud  of  the  defend- 
ant, failed  to  discover  the  cause  of  action,  does 
not  defeat  the  bar  of  the  Statute.  That  is  de- 
feated by  the  terms  of  that  section,  only  where 
the  cause  of  action  is  grounded  in  fraud." 

There  is  some  contention  as  to  whether  these 
actions  are  for  unreasonable  charges  and  unjust 
discriminations,  or  for  unreasonable  charges 
only.  Mere  discrimination,  without  injury, 
would  not  be  actionable.  When  the  discrim- 
ination is  by  charginc:  unreasonably,  it  is  the 
unreasonable  charge  that  is  the  ground  of  the 
action.  The  ground  of  the  action  against 
French  was  his  failure  to  pay  the  money  re- 
ceived; the  ground  of  these,  the  defendant's 
failure  to  pay  back  the  money  charged  and 
received  in  excess  of  what  was  reasonable. 
In  each  case  the  plaintiffs  have  a  cause  of  ac- 
tion independent  of  the  frauds  alleged.  These 
cases,  like  th&t  of  Boomer  Di$t.  Twp.  v.  FrencJi, 
measured  by  the  Statute  alone,  are  clearly 
barred;  but  in  that  case  this  court  held  the  rule 
to  be  that  "  where  the  party  against  whom  a 
cause  of  action  existed  in  favor  of  another  by 
fraud  or  actual  fraudulent  concealment  pre- 
vented such  other  from  obtaining  knowledge 
thereof,  the  Statute  would  only  commence  to 
run  from  the  time  the  right  of  action  was  dis- 


Appellant  contends  that  these  cases  are  dis- 
tinguishable from  that;  that  French  occupied 
«  fiduciary  relation  towards  the  township,  by 
virtue  of  which  it  was  his  duty  to  disclose  the 
truth,  and  especially  not  to  deceive,  while  such 
-was  not  the  lej^l  duty  of  this  defendant  The 
defendant  is  a  quasi  public  corporation,  owing 
-certain  duties  to  the  public;  and,  in  the  absence 
of  statute,  fixed  its  rates  without  other  restric- 
'tion  than  that  they  should  be  reasonable. 

It  was  said  in  Heigerman  ▼.  Burlington,  0. 
HdkN.RCo.eS  Iowa,  786,  that  "  railroad 
companies  are  public  carriers,  and  those  who 
employ  them  are  in  their  power,  and  must  bow 
to  the  rod  of  authority  which  they  hold  over 
coDsiffnors  and  consignees  of  property  trans- 
.|X)rtea  by  them," 

The  reason  for  the  rule  requiring  disclosures 
«nd  fair  dealing  applies  to  this  defendant  with 
'the  same  force  that  it  did  to  French. 

8.  Appellant  contends  that  when  exceptions 
are  provided  to  a  general  statute  it  excludes  all 
others  than  those  expressed,  and  thatcourtsare 
not  at  liberty  to  ingraft  other  exceptions  than 
those  expressed  upon  such  a  statute.  This 
claim  finds  strong  support  in  the  following 
■cases,  cited  by  counsel:  Chemical  If  at.  Bank 
V.  KiMane,  32  Fed.  Rep.  429;  KngelY,  Fischer, 
102  N.  Y.  400,  8  Cent.  Rep.  808;  Fee  v.  Fee, 
10  Ohio,  470;  Amy  v.  Watertawn,  2iFed.  Rep. 
418;  Alabama  Bank  v.  Dalian,  50  U.  S.  9  How. 
•  526  [18  L.  ed.  2481;  KendaU  v.  United  States, 
U.   8.   125  [27  •      "     " 
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Booker,  17  Ohio  St.  564;  Woodbury  y.  Shackle- 
ford,  19  WiB.  56;  Somerset  Co.  v.  F<j<7Ate,  44N. 
J.  L.  509;  Demareet  v.  Wynkoop,  8  Johns.  Gh. 
143;  Miles  v.  Berry,  1  Hill,  L.  296;  Troup  v. 
Smith,  20  Johns.  88. 

These  precise  questions  were  presented  and 
passed  upon  in  a  number  of  those  cases,  and  the 
doctrine  announced  that  the  General  Statute 
was  an  exclusion  of  all  others,  and  that  when 
the  Legislature  has  made  exceptions  the  courts 
can  make  none,  as  that  would  be  legislation. 
Several  decisions  by  this  court  are  also  cited  in 
support  of  tb^se  proposilions. 

In  Campbell  ▼.  Tjong,  20  Iowa,  882,  the  ques- 
tions were  as  to  the  extension  of  time  granted 
to  minors,  and  whether  ignorance  of  a  right 
would  prevent  the  operation  of  the  Statute. 
The  court  says  that,  "but  for  the  exception  in 
the  Statute,  it  would  run  against  minors  and 
adults  alike,  and  courts  are  not  at  liberty  to 
ingraft  upon  the  statutes  exceptions  which  the 
Legislature  did  not  deem  necessary."  "No 
fraud  is  charged  upon  defendants."  It  was 
simply  a  question  whether  ignorance  of  aright 
would  prevent  the  running  of  the  Statute. 

In  Shorick  ▼.  Bruce,  21  Iowa,  307,  the  court 
says:  '^The  thought  that  the  Statute  would 
not  run  because  W'ilson,  the  ward,  was  a  per- 
son of  unsound  mind  or  incapacitated  to  sue, 
finds  no  support  either  in  the  Statute  or  in  the 
rules  of  the  common  law." 

In  BdfY.  Eberly,  28  Iowa,  469,  the  question 
was  whether  plaintiff's  case,  as  made  by  his 
petition,  was  prior  to  the  Statute,  and,  within 
Its  meaning,  solely  cognizable  in  a  court  of 
chancery.      Speaking  with  reference  to  this 

?[ue8tion,  the  court  says:    "Our  opinion,  there- 
ore,  is  that  in  cases  of  fraud,  when  the  plain- 
ts L..U.  A. 


equity,— the  action  must  be  commenced  within 
five  years  after  the  perpetration  of  such  fraud, 
and  that  he  could  not  sue  within  that  time  af- 
ter  the  discovery."  The  question  under  con- 
sideration was  not  noticed  in  that  case,  and  the 
same  ^is  true  of  Q^luvrd  v.  Sattler,  40  Iowa, 
152. 

In  Miller  ▼.  Lesser,  71  Iowa,  147,  the  ques- 
tion was  whether  the  fact  that  the  defendant 
changed  his  name,  and  that  his  place  of  resi- 
dence was  unknown  to  plaintiff,  would  pre- 
vent the  running  of  the  Statute.  The  right 
of  the  courts  to  apply  exceptions  recognized  at 
common  law,  other  than  those  named  in  the 
Statute,  was  not  directly  in  question  in  either 
of  these  canes;  and  neither  of  the  exceptions 
sought  to  be  applied  are  such  as  were  recog- 
nized at  common  law. 

4.  Boomer  Diet.  Twp,  y.  French  finds  strong 
support  in  the  authorities  cited  in  the  opinion. 
Reference  to  Sfienoood  v.  Sutton,  5  Mason,  148, 
wherein  Judge  Story  reviews  many  of  the  Eng- 
lish and  American  cases,  and  to  the  cases 
cited  by  appellant,  shows  a  diversity  of  rulings 
on  th&  question  by  the  courts  of  different 
States.  It  is  true  that  some  of  the  cases  were 
under  statutes  that  did  not  contain  an  excep- 
tion as  to  actions  for  relief  on  the  grounds  of 
fraud,  but  the  question  was  whether,  in  the 
absence  of  such  an  exception  in  the  Statute,  the 
courts  might  apply  it,  Just  as  in  Boomer  Diet. 
Twp,  V.  French  the  question  was  whether  the 
court  might  apply  the  common  law  exception 
announced,  though  not  (expressed,  in  the  Stat- 
ute. If  the  question  was  before  us  for  the  first 
time,  we  might  hesitate  to  declare  the  rule 
announced  in  Boomer  Diet,  Twp,  v.  French;  but 
that  case,  sanctioned  by  a  long  line  of  respec- 
table authorities,  has  stood  unquestioned  as  the 
law  of  the  State  for  many  years,  with  several 
sessions  of  the  Legislature  intervening,  and 
has  been  cited,  and  more  or  less  directly  fol- 
lowed and  approved,  in  Humphreys  v.  Mattoon, 
48  Iowa,  556;  Findley  v.  Stewart,  46  Iowa, 
655;  Branson  v.  Ballou,  70  Iowa,  84;  Bradford 
V.  McCormick,  71  Iowa,  129;  Wilder  v.  Sbcot, 
72  Iowa,  161;  Shreves  v.  Leonard,  56  Iowa,  74. 

We  think  there  is  no  sufficient  reason  for 
now  reversing  the  conclusion  announced  in 
Boomer  Diet.  Twp,  v.  French,  supra. 

It  only  remains  to  determine  whether  the 
plaintiffs'  petitions  allege  such  fraud,  or  actual 
fraudulent  concealment,  by  the  defendant,  as 
prevented  them  from  obtaining  knowledge  of 
their  causes  of  action  until  within  five  years 
next  preceding  the  commencement  of  these 
actions.  It  is  alleged  that  plaintiffs  were  in- 
duced to  and  did  pav  the  rates  charged  upon 
representations  that  they  were  the  usual  rates, 
and  the  same  that  were  being  charged  to  all 
others  for  the  same  service,  and  upon  the  prom- 
ise that  if  any  rebate  was  granted  to  anvone  a 
like  amount  would  be  granted  to  plaintiffs; 
that  a  less  rate  was  being  charged  to  the  ship- 
pers named  and  others,  which  (act  was  fraud- 
ulently concealed  from  plaintiffs;  that  the 
representations  were  false,  and  known  to  de- 
fendant's officers  and  agents  making  tliem  to 
be  so,  and  were  made  to  prevent  plaintiffs  from 
acquiring  knowledge  of  the  fact  that  they  were 
and  had  oeen  charged,  and  had  paid,  unreason 
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CITY  OF  CHESTER 

Henry  B.  BLACK,  Appt. 

(....Pa.....) 

Where  local  improTements  to  pay  for  which 
the  Legislature  oad  power  to  authorize  an  aa- 
Bessment  upon  adjoining  property  owners  are 
made  by  a  city  under  authority  of  an  Act  which 
to  fuhsequently  declared  unconstitutional.  It  is 
oompetent  for  the  Legislature  to  pass  an  Act  au- 
thorizing a  re-assessment  to  meet  the  cost  of  such 
Improvements. 

(February  2^1890.) 

APPEAL  by  defendant  from  a  judpnent  of 
the  Court  of  Common  Pleas  of  I)elaware 
County  in  fayor  of  plaintiff,  entered  upon  an 
agreed  statement  of  facts  submitted  for  the  de- 
termination of  the  question  as  to  defendant's 
liability  to  pay  a  certain  assessment  for  street 
improyements.    Aj^rmed, 

The  case,  stated  in  the  nature  of  a  special 
yerdict,  was  as  follows: 


In  the  year  1888  the  roadway  of  Ifadison 
Street  in  the  City  of  Chester  was  paved  by  the 
said  City  with  Belgian  bloclu  in  front  of  the 
lands  of  the  defendant  abutting  on  nid  street 
Said  paving  was  done  in  pursuance  of  an  ordi- 
nance of  the  council  of  said  City  properly  en- 
acted, upon  the  petition  of  a  majority  in  num- 
ber of  the  owners  of  lands  fronting  on  Use 
street  paved,  and  after  all  legal  requirementa 
preliminary  to  said  paving  had  been  fully  com- 
plied with  by  the  said  Ci^  and  its  officers  and 
council.  This  paving  was  done  under  the 
provisions  of  the  Act  of  May  24,  1887,  entitled 
"  An  Act  Dividing  aties  of  This  State  into 
Seven  Classes,"  etc.  (Pub.  Laws,  p.  204), 
which  said  Act  of  Assembly  has  since  been  de- 
clared by  the  Supreme  Court  of  Pennsylvania, 
unconstitutional  and  void. 

On  July  31,  1889,  viewers  appointed  by  the 
council  of  the  said  City  under  and  in  pursu- 
ance of  the  Act  of  May  28, 1889,  entitled  '*  An 
Act  Authorizing  Assessments  and  Reassess- 
ments  for  the  Cost  of  Local  Improvements  Al- 
ready Made  or  in  Process  of  Completion,  and 
Providing  for  and  Regulating  the  Collection 


Note.— ite-(UM88m«fit  of  tax, 

A  tax  void  for  want  of  legislation  to  Justify  It 
may  be  re-assessed  after  proper  legislative  action* 
Mills  V.  Charleton,  28  Wis.  400;  Be  Van  Antwerp,  66 
N.  Y.  201;  2  Besty,  Taxn.  647. 

Or  it  may  he  made  to  cover  the  defect  of  the  orig- 
inal levy  having  been  under  an  unconstitutional 
statute.  Be  Van  Antwerp,  suipra;  Obattanooga  v. 
Nashville,  a  ft  S.  L.  R,  Go.  7  Lea,  661 ;  CiDcinnatl  S. 
B.  Go.  Trustees  v.  Guenther,  19  Fed.  Bep.  806; 
Cooley,  Taxn.  81& 

Re-assessment  is  proper  after  a  Judicial  decision 
against  the  first  prooeedlngrs,  if  based  on  eirors 
and  defects  merely.  Dean  v.  Charlton,  23  Wis.  600; 
Cook  V.  Ipswich  Local  Board  of  Health,  L.  B.  6  Q. 
B.  451 ;  Brevoort  v.  Detroit.  24  Mich.  322. 

Upon  failure  of  the  first  assessment,  a  re-assess- 
ment may  be  made,  Plumer  v.  Marathon  Co.  46 
Wis.  184;  Tallman  v.  Janeeville,  17  Wis.  71 ;  Cross  v. 
Milwaukee,  19  Wis.  609;  Dill  v.  Roberts,  80  Wis.  178; 
Whlttaker  v.  Janesvllle,  88  Wis.  76;  Marsh  v.  Clark 
Co.  42  Wis.  600. 

The  re-assessment  is  not  to  be  considered  a  new 
tax.  Harwood  v.  North  Brookfleld,  IdO  Mass.  661: 
Fairfield  v.  People,  94  IIU  244.  See  Mattingly  v. 
Columbia  Dlst.  97  U.  8.  687  (24  L.  ed.  1008);  Locke  v. 
New  Orleans,  71 U.  S.  4  Wall.  172  as  L.  ed.  234). 

The  Legislature  may  pass  an  Act  directing  a  re- 
assessment, although  the  prior  Act  directing  the 
assessment  was  declared  invalid.  Lang  v.  Elendl, 
27  Hun,  06. 

A  tax  should  be  re-assessed  on  the  valuation  of 
the  year  when  it^was  originally  laid.  Davis  v.  Bos- 
ton, 129  Mass.  877. 

When  an  exercise  of  the  taxing  power  fails  for 
any  cause,  and  the  tax  is  re-assessed,  it  is  a  debt 
due  upon  the  re-assessment  as  from  the  time  when  it 
should  have  been  first  assessed.  Plumer  v.  Mara- 
thon Co.  46  Wis.  181;  Peters  v.  Myers,  22  Wis.  002. 

In  oases  of  re-assessment  the  lien  of  the  tax  re- 
6  L.  R.  A. 


lates  back  to  the  time  when  the  land  was  entered 
upon  the  assessment  roll  and  the  aggregate  amount 
of  taxes  determined.  Binunons  v.  Aldrich,  41  Wis. 
25L 

It  is  no  objection  to  a  re-assessment  that,  on  the 
first  asBessment,  some  persons  paid  under  a  stipula- 
tion that  the  payments  should  be  allowed  on  re- 
assessment. Petty  V.  Myers,  49  Ind.  1;  Fairfield  v. 
People,  94  ILL  244;  Cooley,  Taxn.  m. 

Speddl  (uaeasmentsfor  local  improvementt. 

Local  asseasments  may  be  re-sasessed,  as  well  aa 
general  taxes.  Brevoort  v.  Detroit,  24  Mich.  822 :  t 
Desty,  Taxn.  647:  May  v.  Holdridge,  28  Wis.  98; 
State  V.  Newark,  84  N.  J.  L.  286 ;  Tweed  v.  Metoatf, 
4  Mich.  679. 

The  Legislature  may  authorize  a  municipality  to 
re-assess  and  collect  certain  taxes  where  the  flnt 
assessment  was'adjudged  invalid.  ReVan  Antwerp, 
66N.Y.261.    SeeHoweUv.BulKdo,87N.Y.207. 

A  tax  on  a  local  district  for  local  improvements  i» 
oonstitutionaL    Williams  v.  Cammack,  27  Miss.  208. 

It  can  be  constitutionally  imposed  only  for  im- 
provements clearly  conferring  special  benefits  up- 
on the  property  sssessed,  and  to  the  extent  of  those 
benefits;  and  it  must  be  shown  that  the  property 
assessed  is  benefited.  Dyar  v.  Flarmlngton  Village 
Corp.  70  Me.  627;  Hansoom  v.  Omaha,  11  Neb.  87;  lit 
Opening  of  Casaoalvo  and  Moreau  Streets,  20  La. 
Ann.  497;  Crawford  v.  People,  82  HI.  667. 

The  foundation  of  the  right  to  levy  special  as- 
sessments is  the  benefit  which  the  property  assessed 
is  supposed  to  receive  from  the  expenditure  of  the 
money.  Wistar  v.  Philadelphia,  80  Pa.  606;  Seattle 
V.  Yesler,  1 W.  T.  676;  Re  Market  Street,  48  OaJ.  646: 
Taylor  v.  Palmer,  81  CaL  264;  Galfney  v.  Gough,  86> 
00.104. 

They  cannot  be  Imposed  when  the  improvement 
Is  expressed  or  appears  to  be  for  general  benefit. 
Hammett   v.    Philadelphia,  .66   Pa.    155;    Wash- 


street  upon  tne  property  ironung  on  lae  saia 
street  by  equal  assessments  in  proportion  to  the 
numbcar  of  feet  the  same  fronts  on  the  said 
street.  The  defendant's  assessment  is  $48.65. 
The  provisions  and  reqturements  of  the  said 
Act  of  May  28, 1889,  have  been  fully  complied 
with  in  all  respects  by  the  said  City  of  Chester, 
its  officers  and  council  and  by  the  said  viewers. 
If  the  court  shall  be  of  the  opinion  that  the 
plaiDtift  is  entitled,  under  and  by  virtue  of  the 
said  Act  of  May  28.  1889,  to  recover  the 
amount  of  the  said  assessment  from  the  de- 
fendant, then  Judgment  for  the  plaintiff  for 
the  sum  of  |48.55,  otherwise  judgment  for  the 
defendant  The  cost  to  follow  the  Judgment, 
and  either  party  to  have  the  right  to  sue  out  a 
writ  of  error. 

Upon  this  statement  the  court  below  ordered 
Judgment  for  plaintiff,  and  defendant  took  this 
aoneal. 

T^  Act  of  May  24, 1887,  having  been  de- 
clared unconstitutional  by  this  court,  and  the 
paving  in  question  having  been  done  under  it 
— without  other  authority—the  ordinance  and 
proceedings  of  the  city  ooundi  became  null 
and  void,  being  without  foundation,  and  the 
Legislature  had  no  power  to  create  a  new  rijrht 
or  obligation  on  the  part  of  property  owners  to 
pay  therefor. 

See  Sfio&maker  v.  EarruHmrg,  122  Pa.  286; 
BergJiauB  v.  HarrUburg,  Id.  290. 

Messrs,  J.  B.  Hannum  and  J.  B.  Hink- 
son,  for  appellant: 

Laws  affectiDg  remedies  rest  on  a  different 


existing  oDUgation, 
be  prodded. 

Hepburn  v.  Ourti 
Com.  86  Fa.  29;  Coi 
Beading  Y.  Savage,  V 

Art  9  §  1.  of  the 
"All  taxes  shall  b 
class  of  subjects  wil 
the  authority  levyini 
and  collected  under' 

The  assessments  p 
May  28,  1889,  are  ta 
the  above  provision. 

Sehenleyy.  AUegh 
Hade,  52  Pa.  479;  0 
delphia,  93  Pa.  129; 
Churdi,  105  Pa.  278; 
lyn,  4  N.  Y.  419. 

If  this  Act  is  held 
taxes  of  the  def  endao 
the  taxes  of  his  neigl 
ty  no  paving  has  bee 

Chicago  v.  Lamed, 

In  every  case  in 
Acts  in  regard  to  ta 
by  the  courts,  there  1 
liability  on  the  part  c 
ation  permitted  has  t 

Crim  V.  Weissenl 
483;  jSWtf  Citg  ▼.  Bet 
App.  88  Pa.  65. 

The  General  Assem 
Act  indirectly  make  t 
is  directly  prohibited 


iDirtoo  Ave.  89  Pa.  852;  People  v.  Boohester,  64  N. 

Y.507. 

A  property  holder  should  not  be  compelled  to 
assume  the  burden  of  a  special  tax  from  whloh  he 
receives  no  correspondinir  benefit.  Lohrum  v. 
Eycrmann,  6  Mo.  App.  488;  Klley  v.  Cranor,  51  Mo. 
542:  Zoeller  v.  Kellogg,  4  Mo.  App.  168;  Seattle  v. 
Yesler,  gupra. 

A  looal  aflsessmont  is  void  where  the  benefit  to 
the  property  cannot  be  seen  and  traced,  and  It  will 
be  set  aside  w  here  in  fact  there  was  no  benefit.  To 
render  such  assessment  legal,  not  only  must  there 
be  some  special  benefit,  but  it  must  appear  that  the 
benefit  is  direct  and  immediate,  not  contingent  and 
remote.  The  land  cannot  be  charged  with  an  as- 
sessment greater  than  the  benefits  conferred.  The 
principle  which  underlies  special  assessments  is 
that  the  value  of  the  property  is  euhanccd  to  an 
amount  at  least  equal  to  the  assessment  Tb  is  prin- 
ciple cannot  be  departed  from  without takin^r  prop- 
erty for  public  use.  Carroll  v.  TuskalooHa,  12  Ala. 
173;  Ex  parte  Buckner,  9  Ark.  78;  California  N.  R. 
Co.  V.  Butte  Co.  18  CaL  671 ;  Swann  v.  Cumberland, 
8  GIU  (Md.)  150;  Taylor  v.  Palmer,  81  CaL  240; 
Seattle  v.  Yesler,  1  W.  T.  676:  Hartford  v.  West 
Middle  Dist.  46  Conn.  462;  Guild  v.  Chicago, 
82  111.  4T2 ;  Bridgeport  v.  New  York  &  N.  H.  K.  Co. 
86  Conn.  2&5;  Be  Fourth  Ave.  8  Wend.  452;  Tide- 
water  Co.  v.  Coster,  18  N.  J.  Eq.  618;  iie  Drainageof 
Lands,  85  N.  J.  L.  497 ;  New  Orleans  Draining  Co*s 
Case,  11  La.  Ann.  838 ;  Yeatman  v.  Crandall,  Id.  220; 
Be  Oanal  Street,  11  Wend.  155 ;  Albany  Canal  Bank 
V.  Albany,  9  Wend.  244 ;  Chamberlain  v.  Cleveland, 
84  Ohio  St.  651 ;  State  v.  Bamsey  Co.  Dist.  Ct.  29 


Looal  assessment  Is  a  valid  exercise  of  the  taxing 
power.  The  power  to  assess  for  local  improve- 
ments is  a  part  of  the  legislative  prerogative  of 
taxation,  whloh  the  Legislature  may  delegate  to 
6  L.  R.  A. 


municipal  government 
striotions.  State  v.  St.  ] 
V.  Milwaukee,  68  Wis.  1 
N.  J.  Bq.672;  Nichols  i 
State.v.  Fuller,  34  N.  J. 
N.  Y.  261:  Bradley  v.  Mc 

If  assessments  are  to 
be  on  the  groxmd  that  1 
taxing  power.  Dalryn 
186;  Baltimore  v.  Green 
Harvard  College  v.  Bos 
Milwaukee,  10  Wis.  242. 

Cities  and  villages  are 
local  improvements  by 
special  taxation,  or  bot 
or  general  taxation,  or 
ordinance  prescribe.  I 
Lake  v.  Decatur,  91  UL 
111.685. 

Special  taxation  of  C4 
poses  of  local  improvei] 
eral  taxation  for  the 
from  local  taxation  foi 
other  corporate  uses.  < 
Fairfield  v.  Batdiif,  20 1 
N.J.L.227. 

TheCLegislature  may 
among  all  the  tax  payi 
those  of  a  particular  set 
Co.  V.  Otoe  Co.  88  U.  S. 
People  V.  Burr,  13  Cal. 
Co.  18  N.  Y.  148;  Ste\ 
Iowa,  9;  Augusta  Bank 

An  assessment  for  a  n 
species  of  tax,  and  ite 
power  of  the  Legislati: 
ular,  the  Legislature  nu 
authorizing  a  re-assessn 
Wis.  400;  Dean  v.  Borcl 


Messrs.  ^/rianao  xxarvey  ana  \j.  0. 
Dickinsoiit  for  appellee: 

Tbe  Legislature  can  by  retrospective  legisla- 
tion, authorize  the  re- assessment  of  taxes  and 
assessments  for  municipal  street  improvements, 
-which  have  failed  by  reason  of  the  invalidity 
of  a  law  under  which  said  taxes  or  assessments 
have  been  laid. 

Billon,  Mun.  Corp.  8d  ed.  §  814;  Milk  v. 
Charleton,  29  Wis.  400;  Buti&r  v.  Toledo,  5 
Ohio  St.  225;  Dean  v.  Borchsenius,  80  Wis. 
286;  'State  v.  Newark,  84  N.  J.  L.  236;  Peojjle 
T.  Brooklyn,  71  N.  Y.  495;  Grim  v.  Weissm- 
berg8c/u>ol  List.  57  Pa.  433;  Com,  v.  MarsIiaU, 
69  Fa.  828;  SchenUy  v.  Com,  86  Pa.  57;  Magee 
V.  Com.  46  Pa.  858;  Kelly  v.  Pittsburgh,  85  Pa. 
170;  HevDitfs  App,  88  Pa.  55;  Erie  City  v. 
Beed,  118  Pa.  468. 

Such  legislation  is  not  'in  conflict  with  the 
**  uniformity  of  taxation*'  clause  in  the  Con- 
stitution. 

Seely  v.  Piitsbvrgh,  82  Pa.  860;  Huidekoper 
y.  Meadville,  83  Pa.  156;  Pittsburgh  Orphan 
Asylum's  App,  111  Pa.  135;  Brie  City  v.  Reed, 
mipra;  Washington  Avenue,  69  Pa.  352;  Hale 
v.  Kenosha,  29  Wis.  599;  Ifines  v.  Leaventoorth, 
8  Kan.  186;  Emporia  v.  Bates,  16  Kan.  495; 
Brovm  v.  Mayor  ofN.  Y.  68  N.  Y.  239;  Sheehan 
T.  Qood  Samantan  Hospital,  50  Mo.  155;  People 
v.  Mayor  of  Brooklyn,  4  N.  Y.  420;  Hill  v. 
Higdon,  5  Ohio  St.  246;  Williams  v.  Detroit, 
2  Mich.  564;  Woodbrid^e  v.  Detroit,  8  Mich. 
276;  Baltimore  v.  ^rd«»  Mount  Cemetery,  7 
Md.  517;  Egyptian  Lecee  Co.  v.  Hardin,  27 
Mo.  495;  iS^^.  Josephs  v.  Anthony,  80  Mo.  541; 
Burnett  v.  Sacramento,  12  Cal.  76;  Emery  v. 
iSan  Francisco  Gas  Co.  28  Cal.  845;  Chambers 
T.  Satierlee,  40  Cal.  497;  P<g<?pfe  v.  Lynch,  51 
Cal.  15;  £r<?«?^^^  v.  J?Mjf(i^.  37  N.  Y.  267. 

The  power  of  the  Legislature  over  the  whole 
subject  of  taxation,  including  the  property  to 
be  charged,  the  amount  of  the  tax,  the  mode 
of  levying,  assessing  and  collecting  it,  is  as 
ample  as  over  any  other  matter  that  is  a  proper 
subject  of  legislative  action. 

People  Y.San  Francisco  &  A.B.  Oo.^  Cal. 606. 

Per  Curiam: 

The  paving  in  question  was  done  under  au- 
thoiity  of  the  Act  of  May  24,  1887,  entitled 
•'  An  Act  Dividing  Cities  of  This  State  into 
Seven  Classes,"  etc.    See  Pub.  Laws,  p.  204. 

This  Act  was  declared  unconstitutional  in 
Ayar^  App.  122  Pa.  266,  2  L.  R.  A.  577. 

The  Act  of  May  23, 1889,  Pub.  Laws,  p.  272, 
authorizing  assessments  and  re-assessments  for 


paJBseu  w  meeir  mis  aimcuiiy.  ouosequeni  10 
Its  passage,  viewers  were  appointed  by  the 
council  of  Chester,  in  accordance  with  the 
terms  of  said  Act,  who  proceeded  to  re-assess 
the  costs  of  these  improvements  upon  the  prop- 
erty fronting  upon  the  said  street  by  what  is 
commonly  known  as  the  foot-front  rule.  We 
need  not  discuss  the  rule  itself  as  there  is  noth- 
ing in  the  case  stated  to  indicate  that  it  was 
not  applicable  to  this  street  and  to  the  property 
assessed.  The  only  question  remaining  is  tbe 
power  of  the  Legislature  to  authorize  this  re- 
assessment. Upon  this  point  we  are  not  in  any 
doubt.  Judge  DUlon,  in  referring  to  it  in  section 
814  of  the  third  edition  of  his  excellent  work 
on  Municipal  Corporations,  says:  "  The  orig- 
inal assessment  for  a  local  improvement  prov- 
ing insufficient,  the  Legislature  may  constitu- 
tionallv  authorize  a  re-assessment  and  make  it 
operative  upon  the  propertv  benefited,"  and 
cites  a  number  of  cases  which  sustain  his  text, 
among  which  are  the  following:  Mills  v. 
Charleton,  29  Wis.  400;  Butler  v.  Toledo,  5 
Ohio  St.  225;  Dean  v.  Borchsenius,  30  Wis. 
286;  State  v.  Newark,  84  N.  J.  L.  286;  PeopU 
V.  Brooklyn,  71  N.  Y.  495. 

It  cannot  be  denied  successfully  that  the 
Legislature  had  the  power  to  authorize  this 
assessment  originally,  and  that  nothing  but  the 
unconstitutionality  of  the  Act  of  1887  rendered 
the  proceeding  abortive.  The  principle  has 
been  repeat  edly^  recognized  in  this  State,  that 
where  the  Legislature  has  antecedent  power  to 
authorize  a  tax,  it  can  cure,  by  a  retroactive 
law,  an  irregularity  or  want  of  authority  in 
levying  it,  though  thereby  a  right  of  action 
which  had  been  vested  in  an  individual  should 
be  devested.  Grimr,  Weissenberg  School  Diet 
67  Pa.  483. 

In  the  same  line  are  Com,  ▼.  MckrshaU,  69  Pa. 
828;  Sehenley  v.  Com.  86  Pa.  57;  Magee  v 
Com.  46  Pa,  858;  KeUy  v.  Pittsburgh,  85  Pa. 
170;  Hewitfs  App.  88  Pa.  55;  Erie  City  v. 
Seed,  118  Pa,  468. 

The  constitutionality  of  this  kind  of  legisla- 
tion is  not  open  to  objection.  Of  the  numerous 
cases  upon  this  subject  it  is  sufficient  to  refer 
to  Huidekoper  v.  Meadville,  83  Pa.  156,  where 
it  was  held  that  the  Act  of  1870,  which  confers 
upon  the  City  of  Meadville  the  power  of  pav- 
ing its  streets,  and  collecting  the  cost  from  the 
owners  of  adjoining  property  bv  filing  liens 
for  paving,  is  not  in  violation  of  section  1  of 
article  9  of  the  Constitution,  providing  for  a 
uniformity  of  taxation. 

Judgment  affirmed. 


ARKANSAS  SUPREME  COURT. 


ST.  LOUIS,  IRON  MOUNTAIN  <&  SOUTH- 
ERN R.  CO.,  Appt., 

M.  S.  BIGGS. 

(....Ark.....) 

Where  a  railroad  is  so  constructed  as  to 


cause  welter  to  oeeastonally  oTorflow 
lands  adjacent  to  It,  an  action  will  lie  to  recover 
damages  resulting  from  such  overflowlnsrateach 
successive  recurrence  thereof;  and  the  Statute  of 
Limitations  will  begin  to  run  upon  the  happenlng- 
of  the  injury  complained  of,  and  not  at  tbe  time 
of  the  building  of  the  road. 


'SOTE.— Nuisance.  |  PL  06;  Fell  v.  Bennett,  1  Cent.  Rep.  400, 110  Pa.  181; 

Every  continuation  of  a  nuisance  makes  a  fresh    Uline  v.  New  York  CenL  ft  H.  R.  R.  Co.  S  Cent, 
one,  aud  for  this  a  recovery  may  be  had.    1  Chitty,  I  Rep.  121, 101  N.  Y.  9a. 
6  L.  R.  A. 
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Faybbwbathkr  y.  Phxnix  Insurakcb  Co. 


80ft 


(November  9, 1880.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Hempstead  County 
in  favor  of  plaintiff  in  an  action  to  recover  dam- 
ages for  injuries  resulting  to  plaintiffs  lands 
from  water  caused  to  flow  upon  them,  by  rea- 
•on  of  the  alleged  defective  construction  of  de- 
fendant's road.    Affirmed, 
t      The  case  suflScicntly  appears  in  the  opinion. 
MessTB.  Dodge  &  Johnson  for  appellant. 
Jisstn.  Seott  &  Jones  for  appellee. 

Sandels»  J,,  delivered  the  opinion  of  the 
court: 

The  alleged  nuisance  was  constructed  in  1878. 
The  injury  complained  of  was  in  1885.  It  is 
ur^^  by  the  appellant  that  the  Statute  of  lim- 
itations began  to  run  against  appellee  upon  the 
construction  of  the  nuisance,  at.  Louis,  L  M. 
dfS.  B.  a».  V.  Mtnris,  86  Ark.622,  and  Little  Boek 
^  Ft,  8,  R  Co,  y.  Chapman,  89  Ark.  468,  are 
relied  on  as  establishing  this  contention.  The 
facts  in  those  cases  make  them  clearly  distin- 
guishable from  this  case. 

The  rules  applicable  to  the  recovery  of  dam- 
ages for  the  construction  and  continuance  of 
nuisances,  In  cases  of  this  kind,  are  stated  sat- 


isfactorily to  this  court  by  numerous  authori- 
ties, as  follows: 

Wherever  the  nuisance  is  of  a  permanent 
character^  and  its  construction  and  continuance 
are  necessarily  an  injury,  the  damage  is  origi- 
nal and  may  be,  at  once,  fully  compensated. 
In  such  case,  the  Statute  of  Limitations  begins 
to  run  upon  the  construction  of  the  nuisaoce. 
8t.  Louis,  L  M,  A  8,  B,  Co,  y.  Mfyrrie,  85  Ark. 
622:  LitHe  Boek  db  Ft.  3,  B,  Oo.  ▼.  (Jhapman^ 
89  Ark.  468. 

But  when  such  structure  is  permanent  in  ita 
character,  and  its  construction  and  continuance 
are  not  necessarily  injurious,  but  may  or  may 
not  be  so,  the  injury  to  he  compensated  in  a 
suit  is  only  the  damage  which  has  happened; 
and  there  may  be  as  many  successive  recoveries 
as  there  are  successive  injuries.  In  such  case, 
the  Statute  of  Limitations  begins  to  run  from 
the  happening  of  the  injury  complained  of. 
BdberU  y.  Bead,  16  East,  216;  2  Greenl.  Ev. 
488;  Wood,  Nuis.  g  866;  Wood,  Lim.  §  180; 
Angell,  Lim.  800;  LouiwiUe  db  If.  B.  Oo.  v. 
Bays,  11  Lea,  882,  14  Am.  &  Enff.  R  R  CasL 
284;  Troy  v.  Cheshire  B.  Oo.  23  N.  H.  88 

The  case  falls  within  the  latter  clasa. 


NEW  YORK  COURT  OF  APPEALS  (8d  Div.). 


Daniel  B.  FAYERWEATHER  et  dl.,  Apptt., 

PHENIX  INSURANCE  CO.,  BespL 

(....N.  T. — ) 

A  shipper  wlio  eontraets  to  gflre  the  car- 
rier, who  may  beoome  liable  for  the  loss  of  the 
goods  shipped,  the  benefit  of  any  insurance  that 
may  be  effected  thereon,  cannot,  in  case  of  loss 
through  the  oarrier*8  nefflifrence,  recover  upon  a 
policy  insuring  his  goods  which  stipulates  that  in 
case  of  loss  the  insurer  shall  be  subrogated  to  all 
claim  of  the  shipper  against  the  carrier,  and  that 
tf  any  right  of  the  insurer  to  recover  against  any 
person  Is  lost  by  any  act  of  the  insured,  or  If  the 
Insurance  is  made  for  the  benefit  of  any  carrier, 
the  insurer  shall  not  be  liable  to  pay  any  loss. 

aanuary  K  189(U 

APPEAL  by  plaintiffs  from  a  Judg:ment  of 
the  General  Term  of  the  Superior  Court  of ' 
the  City  of  New  York,  aflSrming  a  judgment  of  ! 
the  Special  Term  dismissing  the  complaint  in  an 
tction  to  recover  the  amount  alleged  to  be  due 
under  a  policy  of  marine  insurance.    Affirmed, 

The  case  fully  appears  in  the  opinion. 

Messrs.  Amoiix*  Ritch  ft  Woodford  for 
ftpoellants. 

Mr.  George  A.  Black  for  respondent. 


FoUett*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiils  were  the  owners  of  211  bales 
of  leather,  which  the  Old  Dominion  Steamship 
Company  undertook  to  iransport  by  its  steamer 
Guvandotte  from  Norfolk,  Va.,  to  New  York^ 
and  deliver  to  the  owners.  The  vessel  reached 
New  York  June  17, 1885,  with  the  leather  safe 
on  board,  and  within  twenty-four  hours  after 
arrival  she  sank  at  her  dock  through  the  negll* 
gence  of  the  employes  of  the  steamship  com- 
pany. By  this  accident  the  leather  was  iniured^ 
as  it  is  lu^reed,  to  the  plaintiffs'  damage  m  the 
sum  of  (1,295.82. 

In  considering  this  case  the  liability  of  the 
carrier  to  the  owners  of  the  leather  for  this  loss 
will  be  assumed.  The  bill  of  ladiujg  under 
which  the  leather  was  shipped  contained  this 
provision:  "It  is  further  stipulated  and  agreed 
that  in  case  of  any  loss,  detriment  or  damage 
to  be  sustained  by  any  of  the  property  herein 
receipted  for  during  such  transportation,  where- 
by any  legal  liability  or  responsibility  shall  or 
may  be  incurred  by  the  terms  of  this  contract, 
that  company  alone  shall  be  held  answerable 
therefor  in  whose  actual  custody  the  same  may 
be  at  the  time  of  happening  of  such  loss,  detri- 
ment or  damage,  and  the  carrier  so  liable  shall 
have  the  full  oenefit  of  any  insurance  that  may 
have  been  effected  upon  or  on  account  of  said 
goods.** 


NOTs.— Carrtor  to  have  beneM  of  Inavrancs 

A  stipulation  In  a  bill  of  lading,  allowlnir  the 
earrier  the  benefit  of  an  insurance  procured  by  the 
owner,  is  valid  as  between  the  parties  though  the 
lose  be  occasioned  by  the  neflrllffenoe  of  the  carrier 
or  his  aflrents;  and  In  the  absence  of  fraudulent  con- 
cealment or  misrepresentation,  the  insurer  can 
maintain  no  action  against  the  carrier  upon  any 
6  L.  R.  A. 


terms  inconsistent  with  the  stipulation.  Phoenix 
Ins.  Oo.  V.  Brie  ft  W.  Transp.  Oo.  117  CJ.  8. 812  CS9L. 
ed.  878). 

Under  a  bill  of  lading  entitling  the  carrier  to  the 
benefit  of  insurance,  payment  of  Insuraooe  to  the 
owner  of  the  property  discharges  the  carrier  from 
all  liability,  and  the  insurance  company  can  have 
no  action  against  the  carrier.  Piatt  v.  Richmond. 
T.  B.ft  aaOo.llOent.Kep.l01,106N.  Y.858. 


to  subrogate  to  the  insurers  all  their  claims 
against  the  transporters  of  said  merchandise, 
not  exceeding  the  amount  paid  by  said  insur- 
'Crs.  ...  In  case  of  any  agreement  or  act, 
l>a8t  or  future,  by  the  insurea,  whereby  any 
Tjffht  of  recovery  of  the  insured,  against  any 
persons  or  corporations,  is  released  or  lost, 
^bich  would,  on  acceptance  of  abandonment 
or  payment  of  loss  by  this  Company,  belong  to 
this  Company,  but  for  such  agreement  or  act, 
or  in  case  this  insurance  is  made  for  the  benefit 
of  any  carrier  or  bailee  of  the  property  insured 
other  than  the  person  named  as  insured,  the 
Company  shall  not  be  bound  to  pay  any  loss; 
but  its  right  to  retain  or  recover  the  premium 
shall  not  be  affected." 

This  action  is  prosecuted  by  the  assured  own- 
ers to  recover  from  the  insurer  their  loss  so  sus- 
tained; and  it  is  defended  on  the  ground  that 
the  owners  violated  the  provision  of  the  con- 
tract of  insurance  above  quoted  by  contracting 
with  the  carrier,  without  the  insurer's  knowl- 
edge, that  the  carrier,  in  case  of  liability  for 
loss,  should  have  the  benefit  of  the  insurance, 
and,  in  effect,  that  the  insurer,  on  paying  the 
owners'  loss,  should  be  deprived  of  its  right  to 
be  subrogated  to  the  owners'  right  of  action 
against  the  carrier  for  injury  to  the  leather. 

When  goods  in  the  hands  of  a  common  car- 
rier for  transportation  are  insured  by  the  own- 
er, and  are  subsequently  lost  or  injured  under 
circumstances  rendering  the  carrier  liable  to 
the  owner  for  the  damages,  and  the  insurer  pays 
the  loss  to  the  owner,  the  insurer,  in  the  ab- 
sence of  stipulations  between  the  carrier  and 
^  owner  defeating  the  right,  is  entitled  to  be  sub- 
rogated to  the  nghtfi  and  remedies  of  the  owner 
against  the  carrier.  Hall  v.  Nashville  cfc  0.  B. 
Co.  80  U.  a  13  Wall.  867  [20  L.ed.  594];  Con- 
necticut  R  Ins,  Co.  v.  Erie  R.  Co.  73  N.  Y.  899; 
Sheldon,  Subrogation,  §  229. 

But  the  struggle  between  carriers  and  insur- 
ers to  escape  the  liability  imposed  under  the 
usual  bills  of  lading  and  policies,  by  casting  the 
burden  of  the  loss  upon  the  other  by  the  inser- 
tion of  unusual  and  astute  provisions  in  their 
respective  contracts  with  the  owner,  has  ren- 
dered this  simple  rule  of  law  quite  inapplicable 
to  many  of  the  cases  arising  under  such  special 
contracts.  The  provision  quoted  from  the  bill 
of  lading  cut  off  the  insurer's  right  to  be  sub- 
rogated to  the  rights  and  remedies  of  the  own- 
er against  the  defaulting  carrier.  Mercantile 
Mut.  Ins,  Co,  ▼.  Calebs,  20  N.  Y.  175;  Piatt  v. 
Richmond,  T,  R,  d  C,  R,  Co.  20  Jones  &  S. 
496,  affirmed,  11  Cent.  Rep.  101,  108  N.  Y. 
858;  Phmix  Ins.  Co.  v.  Erie  &  TF.  Transfp.  Co, 
10  Biss.  18,  affirmed,  117  U.  S.  812  [29  L.  ed. 
8731,  and  Re  Phmix  Ins.  Co.  118  U.  8.  610  [80 
L.  ed.  2741. 

It  has  been  held  (Jtuikson  Co,  v.  Boylston 
Mut.  Ins.  Co.  189  Mass.  508),  in  an  action  by 
the  owner  against  the  insurer  for  the  recovery 
of  a  loss  covered  by  the  policy,  and  caused  by 
the  actionable  negbgence  of  Uie  carrier,  that  a 
6L.  R.A. 


ance  shall  be  void  in  case  the  policy,  or  the  io> 
terest  insured  thereby,  shall  be  sold,  assigned, 
transferred  or  pledged  without  the  consent  in 
writing  of  the  insurer."  is  not  violated  by  the 
agreement  between  the  owner  and  carrier  that 
the  latter  should  have  the  benefit  of  any  insur- 
ance on  the  goods  carried. 

Inlnman  v.  South  Carolina  R,  Co.  129  U.  8. 
128  [d2  L.  ed.  612],  the  defendant,  a  common 
carrier,  transported  cotton  under  a  bill  of  lad- 
ing which  contained  a  stipulation  that  the  car- 
rier incurring  any  legal  liability  for  the  loss  of 
the  Cotton  ''snail  have  the  benefit  of  any  insur- 
ance which  may  have  been  effected  upon  or  on 
account  of  said  cotton."  The  owners  insured 
the  cotton  under  policies  which  contained  this 
stipulation:  "And  any  act  of  the  insured  waiv- 
ing or  transferring,  or  tending  to  defeat  or  de- 
crease, any  such  [the  insurer's]  claim  against 
the  carrier,  or  such  other  person  or  persons, 
whether  before  or  after  the  insurance  was  made 
under  this  policy,  shall  be  a  cancellation  of  the 
liability  of  the  said  insurance  company  for  or 
on  account  of  the  risk  insured  for  which  loss  is 
claimed.  In  event  of  loss  the  assured  agrees 
to  subrogate  to  the  insurers  all  their  claims 
against  the  transporters  of  said  cotton,  not  ex- 
ceeding the  amount  paid  by  said  insurers." 

The  cotton  was  lost  by  the  negligence  of  the 
carrier.  The  insurers  adjusted  the  loss,  but 
did  not  pay  the  owner,  agreeing  with  him  that 
he  should  sue  the  carrier  without  prejudice  to 
his  claims  under  the  policies,  and  that  Interest 
should  be  allowed  upon  the  claim  as  adjusted 
until  it  could  be  collected.  The  assured  owner 
sued  the  carrier,  which  defended  on  the  ground 
that  by  the  stipulation  in  the  bill  of  lading  it 
was  entitled  to  the  insurance  effected  on  the 
cotton,  which  the  owner  had  nullified  by  ao- 
ceptinff  a  policy  containing  the  stipulation 
quoted.  It  was  held  that  the  stipulation  in  the 
policy  was  not  a  defense.  It  is  unnecessary  to 
determine  whether  the  reasons  given  for  the 
judgment  in  the  case  last  cited  can  be  harmo- 
nized with  reasons  given  for  the  judgments  in 
the  previous  cases  hereinbefore  cited,  because 
none  of  the  casesdetermine  the  precise  question 
presented  in  the  case  at  bar.  The  plaintiffs  in 
this  action  expressly  stipulated  that  they  would 
make  no  agreement,  nor  do  any  act,  whereby 
their  right  of  action  against  the  carrier  for  los- 
ing or  injuring  the  leather  should  be  released 
or  cut  off,  and  that,  in  case  the  carrier  became 
liable  to  the  plaintiffs  for  losing  or  injuring  the 
leather,  the  defendant,  the  insurer,  on  paying 
the  loss,  should  be  subrogated  to  their  right  or 
action  against  the  carrier.  By  the  contract  en- 
tered into  between  the  plaintiffs  and  the  carrier, 
the  rights  stipulated  for  by  the  insurer  have 
been  wholly  nullified  and  cut  off,  which  defeats 
the  plaintiffs'  right  to  recover  on  the  policy. 
Carstairs  v.  Mechanics  <fe  T.  Ins.  Co.  18  Fed. 
Rep.  478. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Hai|pht,  J.,  not  voting. 
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T'WENTY-THraD      STREET     BAPTIST 
OliURCH,  of  the  aty  of  New  York,  Appt., 

Jacob  W.  CORNWELL  et  at,,  Exra.,  etc., 
of  Catherine  Weeks,  Deceased,  Bespta. 

A  subscription  towards  the  erectioii  of  a 
church  buildiog,  which  Js  entirely  voluntary  on 
the  part  of  the  subscriber  and  unsupported  by 
any  consideration,  and  which  remains  unpaid  at 
the  subscriber's  death,  is  thereby  revoked,  and 
the  subsequent  erection  of  the  church,  although 
undertaken  in  reliance  partly  upon  such  sub- 
scription, wlU  furnish  no  reason  for  oompeillnff 
IMiyment  by  his  executors. 

jCJanuary.  1890.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  General  Term  of  the  Superior  Court 
of  ihe  City  of  New  York  affirming  a  judgment 
of  the  Special  Term  dismissing  the  complaint, 
and  an  order  denying  a  motion  for  a  new  trial, 
iD  an  action  to  recover  an  unpaid  subscription 
towards  a  fund  for  the  erection  of  a  church 
building.     Affirmed. 

The  action  was  brought  to  recover  $5,000 
upon  an  allejsred  subscription  claimed  to  have 
been  made  by  the  defendants'  testatrix  in  favor 
of  the  plaintiff  by  its  then  name  of  the  Stanton 
Street  Baptist  Church,  on  December  14,  1881. 
in  a  paper-writing  subscription  by  her  of  which 
the  following  is  a  copy:  "We  the  under- 
signed hereby  agree  to  pay  on  May  1st,  1882. 
or  sooner  at  our  own  option,  the  sums  severally 
set  to  our  names  towards  a  church-ediflce  fund 
of  fifty  thousand  dollars  ($50,000},  now  being 
raised  by  the  Stanton  Street  Baptist  Church  oi 
New  York  City,  on  condition  that  the  aggre- 
gate of  subscriptions  herein  found  shall  not  be 
fess  than  the  said  amount  of  fifty  thousand 
dollars  ($50,000). 

"Moneys  received  will  be  paid  In  to  the 
New  York  Life  Insurance  &  Trust  Company. 

"Location  of  the  new  building  to  be  Twen- 
ty-Third Street,  corner  of  Lexington  Avenue." 

Mrs.  "Weeks  signed  her  name  to  this  paper, 
and  opposite  her  name  set  down  the  amount  of 
$5,000.  On  April  7,  1882,  she  died.  The 
complaint  alleged  that  upon  the  faith  of  said 
subscription  the  plaintiff  proceeded  with  the 
erection  of  the  church  edifice  and  expended 
thereupon  large  sums  of  money  and  incurred 
thereupon  large  liabilities,  and  has  completed 
aaid  building,  and  that  all  the  conditions  upon 
which  said  subscription  was  made  have  been 
complied  with  and  the  plaintiff  has  duly  per- 
formed all  the  conditions  on  its  part. 

It  appeared  from  the  evidence  that  the  build- 
ing operations  were  commenced  about  the  1st 


of  May,  1882.  The  trial  court  dismissed  tb» 
complaint,  and,  the  general  term  having  af- 
firmed this  judgment,  the  plaintiff  brought  th9 
case  to  this  court  by  appeal. 

Mr.  Edward  S.  Clinch  for  appellant. 

i/r.  Flamen  B.  Candler,  for  respondents: 

The  subscription  of  Catherine  Weeks  waa 
void  for  want  of  consideration,  for  it  was  a 
mere  naked  subscription  not  implying  any  re- 
quest by  the  subscriber. 

First  Presbyterian  Church  v.  Cooper,  8  L.  R 
A.  468,  112  1^.  Y.  517;  Stewart  v.  Hamilton 
College,  2  Denio,  408;  WUeon  v.  Baptist  Edu- 
cation Society,  10  Barb.  808;  Van  Renesselaer 
V.  Aikin,  44  N.  Y.  126;  Cottaife  Street  M.  K 
Chvrch  V.  KendaU,  121  Mass.  528. 

The  action  is  predicated  upon  alleged  acts 
done  and  expenses  incurred  In  reliance  upon 
the  alleged  subscription;  but  in  cases  of  this 
kind  where  a  voluntary  subscription  is  made 
for  charitable  purposes,  and  where  no  specific 
request  was  made  at  the  time  of  the  subscrip- 
tion, the  contract  becomes  binding  on  the 
subscriber  only  in  case  expenses  are  incurred^ 
etc.,  upon  the  faith  of  his  subscription,  to 
which  expenses  the  subscriber  expressly  or 
impliedly  assents. 

First  Presbyterian  Chvrch  v.  Cooper,  Stetoart 
V.  Hamilton  College,  Wilson  v.  Baptist  Educa- 
tion Society,  Van  Rensselaer  v.  Aikin  and 
Cottage  Street  Jf.  E,  Church  v.  Kendall,  supra. 

In  the  case  at  bar,  Catherine  Weeks  died  on 
April  7,  1882,  at  a  time  prior  to  all  acts  by  vir- 
tue of  which  the  plaintiff  seeks  to  entitle  itself 
to  recover  in  this  action.  At  the  time  of  her 
death  she  was  not  liable.  Her  death  was  a  rev- 
ocation of  the  offer.  No  acts  of  the  plaintiff 
could  thereafter  Implicate  her  or  her  estate. 

PraU  V.  Elgin  Baptist  Society,  98  111.  476; 
Beach  v.  First  M.  E.  Church,  96  111.  177;  Het^ 
fenstein*s  Estate,  77  Pa.  828;  First  Presbyterian 
Church  V.  Cooper,  8  L.  R.  A.  468, 112  N.  Y. 
517,  46  Hun,  458. 

Findu  J',  delivered  the  opinion  of  the 
court: 

It  is  an  insuperable  barrier  to  a  recovery  by 
the  plaintiff  that  the  subscription  of  Mrs. 
Weeks  to  the  fund  for  the  erection  of  a  new 
church  building  was  merely  an  executory  sift, 
unsupported  by  any  consideration.  The  doc- 
trine settled  in  the  recent  case  of  First  PreAy- 
terian  Church  v.  Cooper,  112  N.  Y.  617,  8  L. 
R.  A.  468,  is  decisive  upon  the  facts  here  pre- 
sented. Since  the  subscriptions  of  several  fur- 
nished no  consideration  for  the  promise  of  any- 
one; since  the  decedent  did  not  request  the 
corporation  to  build  a  new  edifice  and  the 
Church  did  not  promise  that  it  would;  since  no 
endeavor  to  obtain  subscribers  was  occasioned 
by  the  expressed  wish   or  direction  of  tes- 


Nosa^Oontniet  not  enforeealOe, 

Where  one  party  only  is  bound  by  an  agreement 
aach  agreement  Is  not  enforceable;  both  parties 
must  be  bound,  or  neither  will  be.  Parkhurst  v. 
Van  Ck>rtlandt,  1  Johns.  Oh.  883;  Benedict  v.  Lynch, 
1  Johns.  Ch.  870;  De  Oordova  v.  Smith,  9  Tex.  ISO; 
Armiger  v.  CSarke,  Bunbury,  111;  Troughton  v. 
«L.R.  A 


Troughton,  1  Yes.  8r.  88;  Lawrenson  v.  Butler,  1 
8ch.  &  Lef.  18;  Bromley  v.  Jefferies,  t  Vem.  41&' 

Chancery  will  not  aid  a  party  seeking  the  speoiflo 
performance  of  a  mere  voluntary  contract  founded 
upon  neither  a  good  nor  a  valuable  consideration. 
Acker  v.  Phoenix,  i  Paige,  806.  Bee  note  to  First 
Presbyterian  Church  v.  Cooper,  8  L.  B.  A.  tfS. 
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does  rely,  upon  one  originating  later. 

The  contention  is  that  the  church  corpora- 
tion erected  its  new  edifice,  and  incurrea  the 
iarge  cost  of  its  construction,  in  reliance  upon 
these  subscriptions;  and  so,  in  the  end  if  not  in 
the  beginning,  a  consideration  arose  to  support 
the  promise.  That  may  happen  where  the  ex- 
penditure can  be  said  to  have  proceeded  with 
the  knowledge  and  assent  of  the  subscribers; 
but  here,  beiore  any  expenditure  was  made  or 
any  work  was  begun,  Mrs.  Weeks  died.  Her 
gift  was  unexecuted  at  her  death  and  revoked 


ity  to  bind  the  estate  by  an  assent  to  the  work, 
or  construction,  or  to  convert  an  invalid  prom- 
ise of  the  testatrix  into  an  enforceable  liability 
of  her  estate.  The  promise  died  when  she* 
died,  and  was  merely  a  good  intention  which 
did  not  survive  her. 

This  view  of  the  case  makes  It  needless  to^ 
discuss  the  other  questions  with  which  t  he- 
argument  was  largely  occupied. 

The  judgment  sh(nUd  be  afflitned,  toith  casU. 

All  concur. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Thomas  J.  BARRY 

V. 

Samuel  J.  CAPEN. 


....) 


1.  Defendant  Ifl  not  entitled  to  insisty  in 

anaotiontoreooverupOQaspeoial  contract  for 
penonal  services,  that  an  iDStruotion  be  given  to 
the  jury  that  the  oontraot  was  void  because  the 
senioes  to  be  rendered  were  of  such  a  oharacter 
as  to  be  against  puldlo  policy,  tf  there  is  some 
evidence  of  a  lawful  oontnust. 

2.  Aeontract  to  iMkyalawyera  certain 
sum  to  appear  before  thestxeet  commissioners  and 
advocate  the  laying  out  of  a  street  through  land 
of  the  promisor,  and  to  get  as  much  as  he  can  as 
damages  therefor,  is  not  against  public  policy, 
but  Is  a  valid  contract  which  will  not  be  Invali- 
dated by  evidence  tending  to  show  the  subse- 
quent use  by  the  lawyer  of  his  personal  Influence 
as  chairman  of  the  dty  committee  of  a  political 
party  in  fulfilling  his  part  of  the  contract. 

IFebruary  86, 1890.) 

ON  defendant's  exceptions  from  the  Superior 
Court  for  Suffolk  County  in  an  action  upon 
a  special  contract  for  personal  services  in  which 
Jud^irment  was  entered  for  plaintiff.    Overruled, 

The  case  sufficiently  appears  in  the  opinion. 

MestTB,  £.  B.  Callender,  and  Charles  i. 
Noyee,  for  defendant: 

All  agreements  for  pecuniary  considerations 
to  control  the  business  operations  of  the  gov- 
ernment, or  the  regular  adminstration  of  jus- 
tice, or  the  appointments  to  public  office,  or 
the  ordinary  course  of  le^lation,  are  void  as 
against  public  policy,  without  reference  to  the 
question  whether  improper  means  are  contem- 
I  plated  or  used  in  their  execution. 

Promdence  Tool  Co.  v.  NorrU,  69  XT.  S.  2  Wall. 
4*5  (17  L.  ed.  868);  Jones  v.  Sandall,  Cowp.  89. 

Where  professional  services  are  blended  with 
work  in  its  nature  prohibited,  the  whole  is  a 
unit  and  indivisible,  and  that  which  is  bad 
destroys  that  which  is  good,  and  they  perish 
together. 

Trist  V.  Cfhtld,  88  U.  8.  21  Wall.  462  (22  L. 
ed.  625).  See  also  Providence  Tool  Go.  v.  Norris, 
supra-,  Ciippinger  v.  Hepbaugh,  5  Watts  &  S. 
6  L.  R.  A. 


815;  Eatzfl^dY,  Gulden,  7  Watts,  152;  Harris 
V.  Eoof,  10  Barb.  489. 

Mr.  H.  J.  Creed,  for  plaintiff: 

The  services  performed  by  the  plaintiff  were- 
professional  services  and  in  no  way  or  manner 
partook  of  the  nature  of  "lobbying."  Servicer 
the  same  as  those  performed  by  the  plaintiff^ 
have  been  held  to  be  proper  professional  servi- 
ces for  an  attorney  to  do. 

Frost  V.  Belmont,  6  Allen,  161;  Blake  v.  iVbr> 
fopc  Go.  114  Mass.  586;  Powers  v.  Skinner,  84 
Vt.  281;  Stanton  v.  JSmbrey,  93  U.  8.  557  (2a 
L.  ed.  985). 

This  is  not  within  the  principle  which  renders 
agreements  to  compensate  a  person,  for  private- 
ly soliciting  individual  members  of  the  Legisla- 
ture or  other  public  bodies  to  act  in  favor  of 
a  claim  or  measure,  void. 

Sedgwick  v.  Stanton,  14  N.  Y.  289. 

Holmest  /•,  delivered  the  opinion  of  the 
court: 

This  is  an  action  upon  a  special  contract  to 
pay  the  plaintiff,  a  member  of  the  bav^  $i,00(^ 
for  professional  services.  Whei.  the  evidence 
was  all  in,  the  counsel  foi  ine  defendant  asked 
the  court  to  rule  "that  the  contract  of  service, 
and  the  services  rendered,  were  in  part  of  such 
a  character  as  were  against  public  policy  and 
iUegal,  and  thereby  vitiated  the  contract,  and 
that  the  plaintiff  could  recover  nothing."  The 
court  refused  so  to.  rule,  and  found  for  the 
plaintiff. 

The  question  before  us,  therefore,  is  not 
what  we  should  have  found  upon  the  evidence, 
but  simply  whether  there  was  no  evidence  of  a 
lawful  contract,  so  that  the  court  below  should 
have  ruled,  as  matter  of  law,  that  the  agree- 
ment testified  to  was  void.  A  majority  of  the 
court  are  of  opinion  that  the  defendant  was  not 
entitled  to  require  such  a  ruling,  because  there 
was  some  evidence  of  a  contract  consistent 
with  public  policy.  As  the  plaintiff  recovered 
upon  an  express  contract,  and  not  upon  a 
quantum  meruit,  it  is  not  of  the  first  import- 
ance to  consider  what  he  actually  did.  That 
is  evidence,  no  doubt,  tending  to  show  what 
was  the  contemplated  consideration  of  the  de- 
fendant's promis^,  but  It  is  not  conclusive. 
The  plaintiff  may  have  rendered  illegal  serv- 
ices and  yet  the  defendant's   pror^ise   may 


See  also  i2  L.  R.  A.  347. 


1889. 
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liATe  been  In  ooneideratioD  of  the  plaintiff's 
promlBdng  to  perfonn  or  peif onning  legal  ones 
only. 

D  the  contract  was  legal,  it  would  not  be 
made  illegal  by  misconduct  on  the  part  of  the 
plaintiff  in  carrying  it  out.  Hoioden  v.  Simp- 
9on,  10  Ad.  &  El,  798, 818, 819, 2  Perry  &  Dav. 
714,  740:  Sim^Mon  ▼.  Hawden,  9  Clark  &  F.  61, 
68;  Barrett,  J,,  in  Pov)er$  y.  Skinner,  84  Yt. 
274,  284,  285. 

The  judge  haviuff  found  that  the  contract 
was  legal,  the  fact  that  the  plaintiff  did  things 
against  public  policy,  if  it  be  a  fact,  can  be 
considered  only  as  bearing,  by  way  of  illustra- 
tion, upon  the  question  whether  tne  tendency 
of  the  contract  necessarily  was  to  induce  the 
doing  of  such  things.  If  that  was  Its  necessary 
tendency  to  an  appreciable  degree,  it  was  yoid, 
whether  it  ind  iced  the  acts  or  not. 

The  plaintiff's  statement  of  the  contract  is  as 
follows:  The  defendant  came  to  his  oifice  and 
■aid  that  he  had  a  case  which  he  wished  the 
plaintiff  to  attend  to,  that  there  had  been  appro- 
priated |2d,000  for  Talbot  Ayenue,  which 
went  through  the  defendant's  land,  and  that 
he  wanted  to  haye  it  laid  out  as  soon  as  pos- 
sible. The  phiintiff  asked  what  the  defendant 
wanted  him  to  do.  The  defendant  answered: 
"I  want  you  to  appear  before  the  street  com- 
missioners and  aayocate  the  laying  of  it  out 
and  the  terms  of  damages."  He  then  stated 
what  damages  he  thought  he  ought  to  get,  and 
offered  the  plaintiff  eyerything  he  got  oyer 
$10,000. 

The  plaintiff  declined  to  do  business  in  that 
way,  whereupon  the  defendant  said,  "You  go 
and  get  as  much  as  you  can,  and  I  will  pay 
you  $1,000  for  it."  To  this  the  pUiinUff  as- 
sented. 

The  Judge  was  warranted  in  finding  that 
a  bilateral  contract  was  made  in  this  con- 
versation; that  the  only  seryices  on  the  part  of 
the  plaintiff  promised  by  him  or  contemplated 
by  either  party  at  that  time  were  legitimate  pro- 
fessional services,  as  the  defendant's  known 
counsel,  in  advocating  the  laying  out  of  a 
street  by  fair  and  open  argument  at  meetings 
of  the  board  to  which  the  public  had  access, 
and,  after  the  street  was  laid  out,  in  presenting 
the  defendant's  claims  for  damages  in  the  same 
way.    The  board  of  street  commissioners  had 


quasijudii.*ial  duties  to  perform  at  both  stages 
of  the  case.  Public  argument  before  it  was 
proper  both  on  the  question  whether  there  was 
a  public  necessity  for  laying  out  the  way  and 
and  on  the  damages  to,  be  allowed  those  whoso 
land  was  taken.  The  retaining  for  a  definite 
sum  of  counsel  avowed  as  such  to  conduct  the 
argument  was  perfectly  legal.  FuUer  v.  Dame, 
18  Pick.  472,  480;  TnH  v.  ChUd,  88  U.  8.  21 
Wall.  445,  450  [22  L.  ed.  628,  6241;  MarnhaU 
y.  Baltimore  d  0.  R.  Co.  67  U.  S.  16  How. 
814,  885  [14  L.  ed.  958];  Ljfon  y.  Mitc/ieU,  8& 
N.  Y.  286,  241. 

The  plaintiff  did  not  draw  the  petition  in  the 
case.  He  was  not  present  at  the  hearlne  after 
the  order  of  notice  of  intention  to  take  the 
property.  He  did  not  do  some  other  thinss 
which  it  mieht  be  supposed  that  one  who  really 
was  enffagecf  as  counsel  would  do.  On  the  other 
hand,  urom  December  to  January— that  is,  be- 
fore public  proceedings  were  begun  for  laying 
out  the  street— he  went  at  least  three  times  a 
week  to  see  the  street  commissioners.  At  this 
time  he  was  chairman  of  the  Democratic  City 
Committee.  We  perceive  the  inferences  which 
a  jury  or  the  Judge  in  this  case  might  have 
drawn  from  these  facts,  and  we  appreciate 
the  argument  addressed  to  us,  upon  the 
evils  of  corraption,  and  the  invaliility  of 
contracts  tending  to  induce  it.  But  we  can- 
not say  that  there  was  not  some  evidence  of 
a  legal  contract.  We  cannot  say,  as  matter 
of  law,  that  the  chairman  of  the  committee 
of  a  political  party  cannot  practice  his  pro- 
fession, the  law,  in  the  city  hall,  as  well  as 
in  the  courts.  We  cannot  say  that  the  con- 
tract appears,  as  matter  of  law,  to  have  con- 
templated the  use  of  improper  influence,  or 
necessarily  to  have  tended  to  induce  it.  The 
words  in  which  the  contract  ia  said  to 
have  been  made  did  not  disclose  such  a  ten- 
dency on  thehr  face.  The  political  posit  ioit  of 
the  plaintiff,  and  what  was  done,  are  only  evi- 
dence of  what  was  expected,  and  ipw  not  con- 
clusive that  it  r;a8  expected.  What  was  done, 
moreover,  was  not  necessarily  improper,  even 
in  the  particulars  mentioned.  We  haye  not 
mentioned  those  services  rendered  which  wera 
not  open  to  question. 

Exeeptione  ooemML 
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•Head  notes  by  Wlxwmeju  J. 


innkeeper^  is  subject  to  the  same  liabilities; 
and  where  an  article  of  wearing  apparel  belonfr- 
ing  to  a  paasenifer  in  one  of  such  cars  has  been 
placed  In  the  care  of  the  porter,  and  to  stolen 
trom  the  oar,  the  company  will  be  liable  there- 
for. 
8*   nie  words  **ffuest**  and  **lodger**  defined. 

(Deoember  17, 1880.) 

Ij^RROR  to  the  District  Court  for  Douglas 
!i  County  to  review  a  Judgment  in  favor  of 


NovB.— Bailment;  ffuate,  toho  are. 

Guests  are  those  who  are  bona  fide  (really)  tawvel- 
tog  and  make  the  use  of  an  Inn,  and  not  mere 
neighbors  and  fMends  who  visit  the  house  occasion- 
ally.  TldsweU,  The  Innkeepers*  Legal  Guide,  L 

A  guest  Is  **a  stranger  who  comes  from  a  distance 
eL.R.A. 


and  takes  his  lodgings  at  a  place.**   Webster^s  Diet. 

In  short,  anyone  away  from  hqme  receiving  ao- 
oommodations  at  an  inn  as  a  traveler  to  a  guest  and 
entitled  to  hold  the  innkeeper  as  such.  Walling  v. 
Potter,  85  Oonn.  188. 

Absence  from    home,  whether  on  businen  or 


8ee  also  16  L.  R.  A.  188. 


Mr,  Howard  B.  Smith,  for  plaiDtiff  Id 
€iTor: 

The  Pullman  Palace  Ciur  Company  is  not 
liable  as  a  common  carrier. 

Blum  V.  Southern  P.  P.  Car  Co,  1  Flipp.  500; 
PftUrnan  R  a  Co,  v.  6mm,  73  111.  3(K);  Wood- 
ruff, S.  <fe  P.  a  Go,  V.  JXehl,  84  Ind.  474;  Pull- 
man  P,  C,  Co,  v.  Pollock,  69  Tex.  120;  Lewis  v. 
New  York  S.  C.  Co.  14S  Mass.  267;  Pullman  P, 
€.  Co.  V.  Qaylord,  23  Am.  L.  Reg.  N.  S.  788; 
Illinois  Cent,  R,  Co.  v.  Handy,  b3  Miss.  609; 
Clark  V.  Bums,  118  Mass.  275.;  Pullman  P.  C. 
Co.  V.  Gardner  (Pa.)  16  Am.  &  Eng.  R.  R.  Cas. 
324. 

The  defendant  is  not  liable  as  an  innkeeper. 

Ibid. 

Defendant  is  not  liable  in  tbe  case  at  bar  for 
the  reason  that  the  overcoat  was  never  deliv- 
ered into  the  care  of  tbe  defendant  and  the  de- 
fendant never  accepted  control  thereof. 

Tower  v.  Utica  &  8,  R,  Co.  7  Hill,  47;  Steams 
boat  Crystal  Palace  v.  Vanderpool,  16  B.  Mon. 
802;  Wilcox  v.  The  PJiiladelphia,  9  La.  80;  IliUis 
V.Chicago,  R.  L  &  P.  R.  Co,  72  Iowa,  228;  The 
R.  E.  Ue.  2  Abb.  (U.  8.)  49;  Welch  v.  PuUman 
P.  C.  Co.  16  Abb.  Pr.  N.  8.  352. 

The  rules  that  govern  defendant's  liability  in 
general  are:  (1)  that  the  defendant  is  only 
bound  to  employ  ordinary  care  and  watchful- 
ness over  the  propertv  of  passengers  (Lewis  v. 
N.  Y.  8.  C.  Co,  143  Jiafls.  267);  (2)  that  the  de- 
fendant is  only  bound  to  employ  reasonable 
care  and  watchfulness  over  the  property  of 
passencers  (Blum  v.  Southern  P,  P.  C.  Co.  1 
Flipp.  '500;  Woodruff,  8.  d  P.  C.  Co.  v.  Diehl,  84 
Ind.  474;  Clark  v.  Burns,  118  Mass.  275;  I^U- 
man  P.  C.  Co.  v.  Pollock,  69  Tex.  120;  Pullman 
P,  C.  Co.  V.  Qaylord,  23  Am.  L.  Reg.  N.  S.  788; 
Illinois  Cent.  R  Co.  v.  J/andy,  63  Miss.  609; 
Palme fer  v.  Wagner,  11  Alb.  L.  J.  149:  Pullman 
P,  C.  Co.  Y.Oardner  (Pa.)  16  Am.  &Eng.  R.  R. 
Cas.  324);  (3)  that  the  passenger  must  not  be 
guilty  of  contributory  negligence. 

Blum  V.  Southern  P.  P.  C.  Co.  supra;  Leuoisv. 
New  Y<yrk  8.  C.  Co.  143  Mass.  267;  Pullman  P.  C. 
Co.  V.  Pollock,  s^ipra;  Whitney  v.  PuUman  P,  C. 
Co,  143  Mass.  243,  3  New  Eng.  Rep.  358;  Tower 
▼.  Utica  dh  8.  R.  Co.  7  Hill,  47. 

In  the  following  cases  defendant  was  held  not 
liable,  losses  occurring  in  the  day-time: 

Whitney  v.  Pullman  P.  C.  Co.  and  Tower  v. 
Utica  <fc  6\  R  Co.  supra;  The  R.  E.  Lee,  2  Abb. 
<U.  8.)  49. 

On  petition  for  rehearing. 

The  following  cases  hold  that  a  sleeping-car 
company  is  not  an  innkeeper: 

Pullman  P.  C,  Co,  v.  Smith,  73  PI.  860:  Wood- 
ruff 8.  &  P.  C,  Co.  V.  Biehl  and  Pullman  P.  0. 
Co.  V.  Pollock,  suj/ra;  Dargan  v.  Pullman  P.  C. 
Co.  2  Wilson  (Tex.  Ct.  App.)  607;  Lewis  v.  N, 
Y.  8.  C.  Co.  143  Mass.  267;  Pullman  P.  0.  Co. 


J.  149;  Tracy  v.  Pullman  P.  C,  Co.  67  How. 
Pr.  154;  Pullman  P,  C,  Co,  v.  Gardner  (Pa.)  16 
Am.  &  Eng.  R.  R.  Cas.  324;  Scaling  v.  Pull- 
man P,  C,  Go,  24  Mo.  App.  29;  Bhim  v.  8.  P, 
P.  C.  Co.  1  Flipp.  500;  Bevis  v.  Baltimore  &  O. 
R.  Co.  56  Am.  Rep.  850,  noU,  See  also  the  able 
and  exhaustive  note  in  5  Am.  St  Rep.  84;  ar- 
ticle in  19  Am.  L.  R^.  204. 

Mr.  A.  Steere»  Jr.*  for  defendant  in  error: 

A  sleeping  car  company  undertakes,  for  hire, 
to  supply  with  lodging  and  toilet  facilities  such 
first-class  passengers  on  the  train  as  choose  to 
avail  themselves  of  the  opportunity;  and  in  this 
respect  its  service  is  exactly  that  of  an  inn- 
keeper, and  it  is  obliged  to  serve  the  public  to 
the  exact  extent  to  which  it  undertakes  to 
serve  it 

Nerin  v.  PuUman  P.  G,  Go,  106  HI.  222;  PuU- 
man P,  Q.  Co.  V.  Gardner  (Pa.)  16  Am.  &Enj^. 
R.  R  Cas.  324;  Blum  v.  Soutliem  P.  P.  G.  Co.  1 
Flipp.  500:  WelcJi  v.  Pullman  P.  0,  Go,  16  Abb. 
Pr.  N.  8.  352. 

So  far  as  the  company  holds  itself  out  as 
performing  the  duties  of  an  innkeeper,  so  far 
should  it  be  charged  with  the  strict  liability  of 
the  same.  An  innkeeper,  in  respect  to  the  ex- 
tent of  his  responsibility,  is  said  to  be  effectu- 
ally an  insurer. 

Gales  V.  Eailman,  11  Pa.  515;  Mason  t. 
Thompson,  9  Pick.  280. 

The  fact  that  a  loss  occurs  in  the  day-time 
does  not  alter  the  liability. 

PuUman  P.  G,  Co,  v.  Taylor,  65  Ind.  169. 

Maxwell*  J,,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  defendant  in 
error  against  the  plaintiff  in  error  to  recover 
the  value  of  an  overcoat  which  it  is  alleged 
was  lost  or  stolen  from  a  Pullman  car  in  which 
the  defendant  in  error  was  a  passenger,  on  the 
Wabash  Railway,  from  St.  Louis  to  Council 
Bluffs.  The  court  was  requested  to  make  spe- 
cial findings  in  the  case,  which  it  did,  as  fol- 
lows: "I  find,  as  the  facts  proven  on  the  trial 
of  this  case,  that  on  the  18th  day  of  April,  1887, 
the  plaintiff  took  passage  at  St.  Louis  for  Coun- 
cil Bluffs  on  the  Wabash  &  St.  Louis  Railroad, 
and  purchased  a  sleeping-car  ticket  from  the 
defendant's  agency  at  St.  Louis,  entitling  him 
to  a  lower  berth  in  the  sleeping  car  attached  to 
the  train  which  left  St.  Louis  the  evening  of 
that  day.  That  the  train  left  St.  Louis  at  8:25 
P.  M.  That  a  short  time  before  the  train  left 
plaintiff  entered  the  sleeping  car,  and,  upon 
doing  so,  delivered  his  coat  to  the  porter  of  the 
car,  who  took  it,  and  placed  it  in  the  vacant  up- 
per berth  of  the  section  of  which  plaintiff  had 
secured  the  lower  berth.  That,  shortly  after 
the  train  started,  the  sleeping-car  conductor 
passed  ihrough  the  car,  and  took  up  the  ticket 
which  had  been  purchased  by  the  plaintiff,  and 


]>lefl9ure,  constitutes  one  a  traveler.    Atkinson  v. 
fliers,  6  C.  H.  N.  8.  442. 

Carri&rs  as  hadUes;  duly  of. 

It  is  the  dear  duty  of  a  sleepingr-car  company  to 
use  reasonable  oare  to  ffuard  Its  passengers  from 
6L.R.A. 


theft,  and  if  through  want  of  such  care  the  per- 
sonal effects  of  a  passenger,  such  as  he  may  reasoo- 
ahly  carry  with  htm,  are  stolen,  the  company  is 
liable  therefor.  Pullman  P.  C.  Co.  v.  Matthews 
74  Tex.  654;  PuUman  P.  a  Oo.  v.  Pollock,  69  Tex. 
120:  Staub  v.  Kendrick  (Ind.),  anJU^  619,  note 


he  prepared  the  sleeping  berth  for  occupation 
l>y  the  plaintiff.  That  the  next  morning,  when 
the  plaintiff  arose,  he  took  out  from  the  upper 
berth  a  portion  of  his  clothing,  and  then  saw 
bis  overcoat  there,  where  it  bad  been  placed 
the  evening  before  by  the  porter,  and  where  be 
<the  plaintiff)  left  it.  That  plaintiff  was  last 
to  leave  his  berth,  and,  with  the  exception  of  a 
gentleman  and  lady,  the  last  of  the  passengers 
to  leave  the  car  for  breakfast  that  morning. 
That  plaintiff  went  out  to  breakfast  at  the  reg- 
ular breakfast  station,  which  occupied  him 
about  fifteen  minutes,  and  that  after  breakfast 
he  stood  on  the  rear  platform  of  the  sleeper 
about  ten  minutes  smoking  a  cigar,  and  then 
went  to  his  berth  in  the  car,  the  same  having 
been  made  up,  and  then  discovered  that  his 
overcoat  was  missing.  That  he  immediately 
called  the  attention  of  the  conductor  of  the 
sleeping  car  to  the  fact,  who,  after  first  dis- 
claiming any  responsibility  for  the' care  of  the 
coat,  after  a  time  caused  a  search  to  be  made 
through  the  car,  in  company  with  the  porter, 
for  it,  but  without  finding  it,  and  the  coat  has 
been  entirely  lost  to  the  plaintiff,  and  was  of 
the  value  at  the  time  of  the  loss  of  $50. 

"I  also  find  that  the  conductor  left  the  car  at 
the  breakfast  station,  and  went  to  his  breakfast 
at  the  same  time  as  the  passengers,  including 
the  plaintiff,  were  at  their  breakfast,  and  that 
during  the  interval  of  about  twenty-five  min- 
utes' absence  of.  plaintiff  from  his  berth  in  the 
sleeping  car,  l>Btween  the  time  when  he  left 
the  car  for  breakfast  and  the  time  when  he  re- 
turned into  it,  his  berth  was  made  up,  and  his 
overcoat  abstracted. 

**C(mclusian  of  Lam: 

"I  find,  as  a  conclusion  of  law,  that  defend- 
ant was  guilty  of  negligence  in  not  properly 
yarding  and  taking  care  of  property  of  plain- 
tiff during  his  necessary  absence  from  defend- 
ant's car,  and  that  plaintiff  was  not  guilty  of 
negligence  in  the  matter.  I  therefore  find  that 
defendant  is  liable  to  the  plaintiff  for  the  value 
of  the  overcoat,  to  wit,  |50,  with  interest  there- 
on from  April  20,  1887.  to  the  first  day  of  this 
term,  |3.75." 

The  rules  of  the  Company  were  also  Intro- 
•duced  in  evidence  in  its  behalf,  but,  as  the  de- 
fendant in  error  had  no  notice  of  them,  they 
<do  not  enter  into  the  case. 

Tho  question  presented,  therefore,  is  the  lia- 
bility of  a  sleeping-car  company  for  the  loss  of 
necessary  wearing  apparel  of  one  who  had 
paid  the  nc^cessary  sleeping-car  charges,  and 
was  lawfully  riding  in  one  of  its  cars,  which 
apparel  had  been  placed  in  the  care  of  the  em- 
plovfe  of  the  Company.  We  find  no  case  ex- 
actly in  point,  and  as  the  question  is  a  new 
one,  not  only  in  this  State,  but,  to  a  great  ex- 
tent, in  the  other  States  of  the  nation,  we  are 
practically  without  precedents  to  aid  us,  and 
must  adopt  such  rule  as  may  seem  lust  and 
•equitable.  It  may  be  well  to  consider  what 
the  Company  undertakes  to  perform,  and  also 
what  it  does  not  undertake.  The  latter  propo- 
sition will  be  considered  first.  It  does  not  un- 
<lertake  to  furnish  the  railway  for  its  cars  to 
4J  L.  R.  A. 


it  does  invite  for  hire  all  passengers  holding 
first-class  tickets  to  occupy  its  cars.  In  effect, 
it  says  to  all  such  passengers:  "  We  will  fur- 
nish you  safe,  pleasant,  commodious  cars,  with 
all  possible  facilities  to  prevent  weariness  and 
fatigue,  with  comfortable  sleeping  accommo- 
dations, and  the  necessary  toilet  jfacilities,  if 
you  pay  the  price  demanded  in  addition  to  the 
ordinary  fare."  The  nature  of  this  undertak- 
ing is  the  question  for  consideration.  On  the 
one  hand,  it  is  claimed  that,  so  far  as  the  Com- 
pany holds  itself  out  as  performing  the  duties 
of  an  innkeeper,  so  far  it  should  be  charged 
with  the  strict  ll-ibility  of  the  same.  On  the 
other,  it  is  sought  to  make  the  liability  of  the 
Company  merely  thai  of  a  lodging-house 
keeper. 

In  the  very  able  and  carefully  prepared  brief 
of  tiie  attorney  for  the  plaintfl  m  error,  we  find 
the  following  objections  to  charging  the  Com- 
pany with  the  liability  of  an  innkeeper.  He 
says:  **  It  undertakes  (1)  to  furnish  accommo- 
dations to  'first-class'  passengers  exclusively; 
(2)  to  furnish  toilet  accommodations  to  such 
passengers;  (8)  to  furnish  a  certain  specified 
sea^-  or  bed  to  such  a  passenger;  (4)  to  furnish  a 
servant  who  will  respond  to  all  proper  demands 
on  his  service  by  such  passengers,  promptly 
and  politely;  but  to  do  these  four  things  for  a 
limited  time,  which  is  agreed  upon  between  it 
and  each  passenger  in  advance.  It  does  not 
make  even  this  agreement  with  all  those  who 
travel  by  rail.  It  makes  this  agreement  with 
first-class  passengers  exclusively 

The  distinction  between  an  innkeeper  and  % 
lodging-house  keeper  is  set  forth  in  mimy  cases, 
but  is  very  well  drawn  in  the  case  of  Cfromwell 
▼.  Stephens,  2  Daly,  15  (1867),  from  pages  21  to 
26,  inclusive.  After  quoting  the  definition  of 
an  **  inn,"  as  given  by  Chief  Justice  Oakley  in 
Winiermute  v.  Clarke,  5  Sandf.  247,  to  wit, 
**  where  all  who  come  are  received  as  guests, 
without  any  previous  agreement  as  to  the  du- 
ration of  their  stay  or  as  to  the  terms,  of  their 
entertainment;"  and  from  WiUard  v.  JBein- 
hardt,  2  E.  D.  Smith,  148,  m  which  the  dis- 
tinctions between  a  boarding  house  and  an  inn 
were  declared  to  be  this:  "In  a  boarding 
house,  the  guest  is  under  an  express  contract, 
at  a  certain  rate,  for  a  certain  period  of  time, 
but  in  an  inn  there  is  no  express  engagement; 
the  guest,  being  on  his  way,  is  entertained 
from  day  to  day,  according  to  his  business, 
upon  an  implied  contract;"  and  from  Cai'penter 
V.  Taylor,  1  Hilt.  195,  as  follows:  "Mere  eat- 
ing houses  cannot  be  considered  as  inns.  They 
are  wanting  in  some  of  the  requisites  necessary 
to  constitute  them  inns,"— it  will  be  seen  that  a 
distinction  is  attempted  to  be  drawn  between 
the  sleeping  car  company  and  an  innkeeper, be- 
cause only  a  certain  class  can  occupy  such 
cars,  viz.,  persons  holding  first-class  tickets, 
whereas,  at  an  inn,  all  who  conduct  them- 
selves properly  may  be  entertained.  There  is 
great  confusion  in  the  decisions  as  to  what  con- 
stitutes an  "  inn." 

In  Calyt^s  Case,  8  Coke,  82,  it  was  held  that 
inns  were  instituted  for  passengers  and  wayfar- 
ing men.  In  another  case,  an  "inn  "  is  defined 
to  oe  a  house  where  the  traveler  is  furnished  all 


Bouvier  defines  "innkeeper"  to  be  "the 
keeper  of  a  oommon  inn  for  the  lodgment  and 
entertainment  of  travelers  and  passengers,  their 
horses  and  attendants,  for  a  reasonable  com- 
pensation.'* 

The  innkeeper  is  bound  to  take  in  and  re- 
ceive all  travelers  and  wayfaring  persons,  and 
entertain  them  if  he  can  accommodate  Uiem, 
and  the  same  is  true  of  a  sleeping  car  company 
as  to  all  passengers  holding  a  first-class  ticket. 
The  fact  that  persons  holding  second  or 
third  class  ticket^s  agree,  in  effect,  in  consid- 
eration of  lower  fare,  to  waive  their  right  to 
enter  a  sleeping  car,  does  not  enter  into  the 
case  any  more  than  that  of  a  traveler  who,  to 
avoid  the  expense  of  an  inn,  should  stop  at  a 
private  house.  In  any  event,  the  company 
which  sells  sleeping-car  tickets  to  all  first-class 
passengers  that  may  pay  the  price,  to  that  ex- 
tent stands  in  the  same  relation  as  an  innkeeper 
who  must  for  hire  entertain  those  asking  for 
entertainment. 

A  more  difl^cult  question  is  to  properly  de- 
fine the  word  "guest"  at  an  hotel.  Parsons 
defines  a  "guest  to  be  one  who  "  comes  with- 
out any  bargain  for  time,  remains  without  one, 
and  may  go  when  he  pleases."  2  Pars.  Cont. 
151.  This  is  not  sufiSiciently  comprehensive  to 
be  a  proper  definition. 

In  Walling  v.  Potter,  86  Conn.  188,  the  Su- 
preme Court  of  Connecticut  defines  the  word 
"  guest "  as  follows:  "  A  guest  is  one  who  pat- 
ronizes an  inn  as  sudtL  But  it  is  said  that  none 
but  a  traveler  can  be  a  guest  at  an  inn,  in  a 
legal  sense.  We  do  not  suppose  that  the  court 
intended,  in  the  definition  above  quoted,  to  lay 
stress  upon  the  word  '  traveler.'  It  is  used,  in 
a  broad  sense,  to  designate  those  who  patronize 
inns. 

"  In  WintermfOeY.  Clarke,  SSandf  247,  the 
court  says  that,  in  order  to  charge  a  party  as  an 
innkeeper,  it  is  not  necessary  to  prove  that  it 
was  only  for  the  reception  of  travelers  that  his 
house  was  kept  open;  it  being  sufficient  to 
prove  that  all  who  came  were  received  as 
guests,  without  anv  previous  agreement  as  to 
we  time  or  terms  of  their  stay.  A  public  house 
of  entertainment,  for  all  who  choose  to  visit  it, 
Is  the  definition  of  an  inn.  These  definitions 
are  really  in  harmony  with  each  other.  Web- 
ster defines  a  traveler  as  '  one  who  travels  in 
any  way.'  Distance  is  not  material.  A  towns- 
man or  neighbor  may  be  a  traveler,  and  there- 
fore a  guest  at  an  inn,  as  well  as  he  who  comes 
from  a  distance,  or  from  a  foreign  country. 
If  he  resides  at  the  inn,  his  relation  to  the  inn- 
keeper is  that  of  a  boarder;  but  if  be  resides 
away  from  it,  whether  far  or  near,  and  comes 
to  it  for  entertainment  as  a  traveler,  and  receives 
it  as  such,  paying  the  customary  rates,  wc  know 
of  no  reason  why  he  should  not  ue  subjected 
to  all  the  duties  of  a  guest,  and  entitled  to  all 
the  rights  and  privileges  of  one.  In  short, 
anyone  away  from  home,  receiving  accommo- 
dations at  an  inn  as  a  traveler,  is  a  guest,  and 
entitled  to  hold  the  innkeeper  responsible  as 
such."  This,  we  think,  is  a  correct  definition 
of  the  word  "  guest,"  and  we  adopt  the  same. 
Berkshire  Woolen  Co.  v.  Proctor,  7  Cush.  417. 

In  the  latter  case,  the  guest  made  an  arrange- 
ment as  to  the  price  to  be  paid  per  week,  and 
6L.  R.  A. 
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EaU  V.  Pike,  100  Mass.  495;  Noreroes  v.  Nor- 
cron,  68  Me.  163;  Pinkerton  v.  Woodtoard,  S$ 
Cal.  567;  and  a  valuable  article  in  14  Cent.  L. 
J.  206;  Hancock  v.  Rand,  17  Hun,  279. 

In  Bunbier  v.  Day,  12  Neb.  597,  this  court 
held  that  an  innkeeper  was  bound  to  take  all 
possible  care  for  the  safety  and  security  of  the 

goods,  money,  etc.,  of  his  gaests  while  in  hi» 
ouse.  Ana  if  the  goods  or  money  of  a  Ruesi 
be  stolen  from  the  inn,  through  no  fatut  or 
neglect  of  the  guest,  nor  by  a  companion  guest, 
and  there  is  no  evidence  to  show  how  it  was 
done,  or  by  whom,  the  innkeeper  is  liable  for 
the  loss.  This,  we  think,  is  a  correct  state- 
ment of  the  law. 

A  "lodger"  is  defined  by  Bouvier  to  be  "one 
who  inhabits  a  portion  of  a  house  of  which  an- 
other has  the  general  possession  and  custody."' 
There  is  some  confusion  in  the  decisions,  aris- 
ing mainly  from  the  want  of  a  clear  definition 
of  what  constitutes  a  "guest"  as  distinguished 
from  a  mere  "lodger."  Generally,  however,  a 
lodger  is  one  who,  for  the  time  oeing,  has  his 
home  at  his  lodging-place.  PJuUipi  v.  £hans. 
64  Mo.  17. 

The  rule,  under  the*decisions,  is  not  of  uni- 
versal application,  but  nearly  so.  PhilUpt  v. 
Eeneon,^  Moak,  Eng.  Rep.  19;  Thompson  v. 
Ward,  L.  R.  6  C.  P.  827;  Bradley  v.  Baylis,  L. 
R.  8  Q.  B.  Div.  195;  Ne»s  v.  SUphemon^U,  R.  ^ 
Q.  B.  I>iv.  245;  Hickman  v.  Thomaa,  16  Ala. 
666;  UUman  v.  8taU,  1  Tex.  App.  220. 

It  will  be  seen  that  the  engagement  of  the 
sleeping-car  company,  so  far  as  it  goes,  is  ex- 
actly the  same  as  the  duties  assumed  oy  an  inn- 
keeper. A  passenger,  on  entering  a  sleepin/ic- 
car  as  a  guest. — ^because  that  is  what  he  is  in 
fact, — necessarily  must  take  his  ordinary  wear- 
ing apparel  with  him,  and  some  articles  for 
convenience,  comfort  or  necessity.  The  ar- 
ticles, when  placed  in  the  care  of  the  compa- 
ny's employes,  are  infra  hoepitum,  and  are  at 
the  company's  risk.  The  liability  of  innkeep- 
ers is  imposed  from  considerations  of  public 
policy,  as  a  means  of  protecting  travelers 
against  the  negligence  and  dishonest  practices 
of  thd  innkeeper  and  his  servants.  Occasion- 
ally, no  doubt,  the  innkeeper  is  subjected  to 
losses  without  any  fault  on  his  part.  This, 
however,  is  one  of  the  burdens  pertaining  to- 
the  business,  and  the  courts  have  deemed  it 
necessary  to  enforce  this  wholesome  rigor  to 
ins ure  the  security  of  travelers .  Besides,  w here 
loss  is  sustained,  neither  party  being  in  fault, 
it  must  be  borne  by  one  of  them.  »sd  it  is  no 
more  unjust  to  place  it  op  the  innkeeper  than 
on  the  guest  Tbo  liabilities  incident  to  the 
business  :Ut9  to  be  considered  in  fixing  the 
cljtirges  for  the  service.  Moion  v.  Thompeon, 
9  Pick.  288. 

Except  in  the  matter  of  furnishing  meals, 
there  seems  to  be  no  essential  difference  be- 
tween the  accommodation  at  an  inn  and  those 
on  a  sleeping  car,  except  that  the  latter  are 
necessarily  on  a  smaller  scale  than  at  an  inn. 
In  both  cases  the  porter  meets  the  traveler  at 
the  door,  and  takes  whatever  portable  articles 
he  may  have  with  him.  He  waits  upon  him 
and  the  other  passengers  in  the  car  so  long  as- 
thev  remain  therein.  The  traveler  is  not  re- 
quired to  sit  in  his  seat  during  the  day,  but> 
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may,  if  he  ao  desires,  so  forward  into  the  other 
i.'ars  OD  the  train,  and  at  statioDs  may  go  out 
•OD  the  platform.  A  passenger  in  a  sleeping 
car  need  not  avail  himself  of  these  privileges, 
but  the  fact  that  he  may  do  bo,  and  that  many 
persons  actually  do  avail  themselves  of  the 
same,  is  well  known  to  every  traveler  and  to 
the  Company,  and  is  a  circumstance  in  the 
case.  If  it  is  said  that  it  would  be  unjust  to 
hold  the  Company  to  the  same  liability  as  an 
Innkeeper,  because  thieves  might  take  one  or 
more  berths  in  a  car,  and  at  the  first  opportuni- 
ty leave  the  car,  carrying  what  articles  they 
•could  steal  before  leaving,  the  same  is  true  of 
an  innkeeper.  Thieves,  in  the  garb  of  respec- 
table people,  may  take  rooms  at  an  inn,  and 
afterwards  steal  what  they  can,  and  escape, 
yet  no  one  would  contend  that  the  innkeeper 
would  not  be  responsible  for  the  property  so 
stolen,  and  this,  whether  it  is  stolen  at  night  or 
in  the  daytime;  yet  in  many  of  the  large  inns 
of  this  country,  at  least,  there  are  numerous 
■doors  for  ingress  and  egress,  while  in  a  sleep- 
ing car  there  are  but  two.    Were  meals  served 


on  a  sleeping  ear,  no  one  would  contend  that 
it  differed  from  an  inn  in  its  accommodations. 
In  this  State,  meals  are  furnished  on  the  through 
trains,  and  a  passenger  need  not  leave  the  train 
from  the  time  of  entering  it  until  he  reaches 
the  end  of  the  line.  This,  however,  does  no4 
appear  to  have  been  the  case  on  the  railway  in 
Question.  But  the  fact  that  meals  are  taken  at 
designated  stations  on  the  line  of  the  road,  in- 
stead of  on  the  train  itself,  does  notchanee  the 
character  of  the  service  rendered.  So  far  as 
such  services  are  rendered,  they  are  the  same 
in  kind  as  those  furnished  by  an  innkeeper; 
and  the  security  of  travelers,  and  as  a  means 
of  protectine  them,  not  only  aeainst  the  negli- 
gence, but  also  against  the  dishonest  practices, 
of  the  agents  or  employes  of  the  Sleeping  Car 
Company,  requires  that  the  Company,  so  far 
as  it  renders  service  as  an  innkeeper,  shall  be 
subject  to  like  liabilities  and  obligations. 

The  judgment  U  therefore  a  firmed. 

The  other  Judges  concur. 

Motion  for  rehearing  denied  February  SI. 
1890. 


FLORIDA  SUPREME  COURT, 


Daniel  A.  MILLER,   Exr.  of  William  Cox, 
Deceased,  Appi,^ 
v. 
Lucy  C.  FINEGAN  et  ok 

(....FUl....) 

^1«   Ahizflband  and  wife  livinif  to^^ther 
constitute  a  "fitmily»"  within  the  meaning 

•Head  notes  by  Ranbt,  Ch.  J, 


of  the  word  as  used  in  the  first  seotlon  of  the 
ninth  or  homestead  article  of  the  Constitution  of 
IMS. 

I.  The  thli  d  ■eetion  of  the  same  artiele 
provided  that  the  ezemption  of  the 
homestead  from  forced  sale,  granted  by  the 
first  section,  to  the  liead  of  a  family  residing  in 
ihisState«  should  accrue  to  his  heirs;  and  under 
It  the  exemption  from  such  liability  for  indebt- 
edness of  the  head  of  the  family  passed  on  his 
death  to  whomsoever  the  title  of  the  homestead 


NoTS.—  *^Familv^  defined, 

A  *^am11y"  has  been  defined  as  a  oolleotlve  body 
of  persons  living  togetlier  in  one  house  or  within 
the  curtilage.  Anderson,  Diet,  citing  Wilson  v. 
Cocbran.  81  Tex.  680;  Booo  v.  Green,  60  Tex.  488; 
Poor  V.  Hudson  Ins.  Co.  2  Fed.  Rep.  488. 

In  its  popular  sense  it  includes  parents,  ohil- 
<dren,  servants^all  whose  domioU  or  home  is  in 
the  same  house  and  under  the  same  management 
and  head  (Cheshire  v.  Burlington,  81  Conn.  820;  Car- 
michael  v.  Northwestern  Hut  Ben.  Asso.  61  Mich. 
494);  children,  wife  and  children,  blood  relatives  or 
the  members  of  the  domestic  oirole,  according  to 
the  connection.  Spencer  v.  Spencer,  11  Paige,  100. 
See  iHuir  v.  Howell,  97  N.  J.  Eq.  89;  Race  v.  Old- 
ridge.  90  IlL  258;  Poor  v.  Humboldt  Ins.  Co.  125 
Mass.  277;  Bates  v.  Dewson,  128  Mass.  884;  Bradlee 
▼.  Andrews,  137  Ma«s.  66;  Arnold  v.  Walts,  63  Iowa, 
707;  Linton  v.  Crosby,  56  Iowa,  888. 

The  term  inoludes  children  over  age,  if  they  have 
no  home  elsewhere.  Having  a  wife  is  having  a 
family.    KitcheU  v.  Burgwin,  21  IlL  40, 46. 

The  protection  of  the  famiOy  from  dependence 
and  want  is  the  expressed  object  of  nearly  all  the 
Homeatead  and  Exemption  Laws.  McKenzie  v. 
Murphy,  24  Ark.  107;  Tumlinson  v. Swinney, 22  Ark. 
400:  Greenwood  v.  Maddox,  27  Ark.  666;  Thompson, 
Homesteads  and  Exemptions,  881 

Head  of  the  famOy,  who  Is. 

The  person  who  controls,  supervises,  or  manages 
the  aiTairs  about  a  house  is  the  head  of  the  family. 
Anderson,  Diotb 

Where  there  is  a  husband  or  tathtt,  he  is  ordt- 
^  U  U.  A. 


I  narily  the  head;  but  there  may  be  a  head  where 
there  is  np  marriage  relation.    Bailee  v.  Waters,  17 

I  Ala.  486;  Manh  v.  Laaenby,  41  Ga.  168;  Baee  v. 

I  Oldridge,  90  IlL  260;  Bock  v.  Haas,  110  IlL  688; 
Whalen  v.  Gadman,  11  Iowa,  288;  Van  Boran  v.  Mar- 
den,  48  Iowa,  186;  Tyson  v.  Reynolds,  68  Iowa,  481; 
Arnold  v.  Waltz,  68  Iowa,  706;  Wade  v.  Jones,  2D 
Mo.  75;  Lathrop  v.  Soldiers  Loan  &  Bldg.  Asbo.  45 
Ga.  488;  Whitehead  v.  Tapp,  00  Mo.  416;  Barney  v. 
Leeds,  61 N.  H.  258;  Bowne  y.  Witt,  19  Wend.  476; 
Garaty  v.  DuBose,  6&  C.  483;  Oalhoun  v.  Williams, 
82  Gratt*  18;  Griffin  v.  Sutherland,  14  Barb.  458; 
Woodward  v.  Murray,  18  Johns.  402. 

If  the  law  imposes  upon  a  person  a  duty,  grow- 
ing out  of  status,  and  not  out  of  contract,  the 
person  owing  such  duty,  if  dwelling  together  in  a 
domestic  establishment  with  the  persons  to  whom 
he  owes  it,  is  the  **head  of  a  family.**  Whalen  v. 
Gadman,  11  Iowa,  286;  Marsh  v.  Laienby,  41  Ga.  158; 
Sallee  v.  Waters,  17  Ala.  486;  SanderUnv.  Sander- 
lin,  1  Swan  (Tenn.)  441;  Thompson,  Homesteads  and 
Exemptions,  46. 

But  a  moral  duty  on  the  part  of  the  managing 
member  of  the  domestic  association  to  support  tha 
others,  or  some  of  them,  under  an  '^obligation  of 
nature,**  will  be  sufficient  to  constitute  the  asaocla- 
tion  of  a  family,  and  the  manager  of  it  the  head  of 
a  family.  Connaughton  v.  Sands,  82  Wis.  887;  Wade 
V.  Jones.  20  Mo.  75;  Blackwell  v.  Broughton,  66  Ga. 
880.  This  case  must  be  read  with  Marsh  v.  Laxenby« 
41  Ga.  163;  McMurray  v.  Shuck,  6  Bush,  IIL 
Homeetead  exemption. 
The  homestead  is  the  dwelling-house  at  which 
the  family  resides*  with  the  usual  and  customary 


Soe  also  6  L.  R.  A.  783;  7  L.  R.  A.  747;  9  L.  R.  A.  351;  11  L.  R.  A.  632;  21 


3.  The  term  *'heira***in  the  third  sectloaiii- 
oludee  an  aduit  bod,  and  an  adult  grandson,  the 
Bon  of  a  daughter  de<>eased  at  the  death  of  the 
head  of  the  family,  notwfthstandinir  they  were 
not  at  his  death  llvlnfir  at  the  home  place. 

4.  Besidence  by  the  heirs  on  the  home- 
.  stead  of  the  ancestor  after  his  death  Is  not  nec- 
essary to  continue  the  exemption  of  it  from  iiis 
debts. 

6*  A  creditor  seeking  to  satisfy  a  Judge- 
ment which  be  has  recovered  against  the  admin- 
istratrix, out  of  the  homestead  of  her  intestate, 
who  was  the  head  of  a  family  residing  in  this 
State,  can  claim  no  advantage  from  the  fact  that 
the  wife  has  elected  to  take  a  ohild^s  part  in  lieu 
of  dower.  If  by  her  election  she  forfeited  her 
dower  interest  the  hein  took  the  entire  home- 
stead. 

€•  A  Judgment  rendered  ag^ainst  an  ad- 
ministratriz«  on  an  indebtedness  of  her  intes- 
tate not  excepted  from  the  exemption  provisions 
of  the  homestead  provisions  of  the  Oonstitution 
of  186B,  was  not  a  lien  on  the  homestead  of  the  in- 
testate, who  was  the  bead  of  a  family  residing  in 


(January  17, 1890.) 

APPEAL  by  defendant  from  a  JndgmeDt  of 
the  Circuit  Court  for  Orange  County  in 
favor  of  plaintiffs  in  an  action  to  enjoin  the  sale- 
under  execution  of  certain  property  which  was^ 
alleged  to  be  subject  to  a  homestead  right.  Af- 
firmed. 

The  case  sufficiently  appears  in  the  opinion^ 

Mr,  C.  F.  Akers  tor  appellant. 

MewTB.  Foster  &  Gonbyand  4*  F.  "Wei* 
borne  for  appeUees. 

Raney,  OK  J,,  delivered  the  opinion  of  the 
court: 

The  first  question  to  be  disposed  of  in  this, 
case  is  whether  Joseph  Fine^n,  the  intestate^ 
was  at  the  time  of  his  death,  November  3, 1885, 
the  "head  of  a  family  residing  in  this  State/^ 
within  the  meaning  of  the  first  section  of  the 
9th  article  of  the  Constitution  of  18G8.  That 
he  and  his  wife  were  at  the  time  occupying  the 
land  as  a  home  is  not  denied,  and  that  husband 


appurtenances,  including  out-buildings  necessary 
and  convenient  for  family  use  and  lands  used  for 
the  purposes  thereof.  Anderson,  Diet,  citing 
Gregg  V.  Bostwick,  83  Oal.  227;  i{eDelaney*s  Estate, 
87  Cal.  170;  Blum  v.  Garter,  63  Ala.  238;  Williams  v. 
Dorris,  81  Ark.  468;  Gkuribaldi  v.  Jones,  48  Ark.  236; 
Wiggins  V.  Chance,  54  IlL  176;  Randall  v.  Elder,  12 
Kan.  257;  Llttlejohn  v.  Egerton,  77  N.  C.  884;  Wood- 
man V.  Lane,  7  N.  H.  846:  Hoitt  v.  Webb,  38  N.  H. 
166;  Austin  v.  Stanley,  46  N.  H.  62;  Barney  v.  Leeds, 
51  N.  H.  266;  Rogers  v.  Ashland  Sav.  Bank,  1  New 
Bng.  Rep.  826,  63  N.  H.  428;  Sampson  v.  Williamson, 
e  Tex.  102;  Philleo  v.  SmaUey,  28  Tex.  488;  Woolf oik 
V.  Ricketts,  48  Tex.  87;  True  v.  MorriU,  28  Vt.  672; 
Spaulding  v.  Crane,  46  Yt.  292. 

It  is  whatever  is  used,  necessary  or  convenient  as 
a  place  of  residence  for  the  family,  as  contra-dis> 
tlnguished  from  a  place  of  business.  Gregg  v. 
Bostwick,  88  Oal.  228;  B«  Crowey,  71  Cal.  808. 

Homestead  exemptions  are  not  in  derogation  of 
the  common  law,  and  the  Montana  courts  will'con- 
strue  liberally  statutes  affording  such  exemptions. 
Lindley  v.  Davis,  7  Mont.  206. 
^Exemption  Laws  giving  right  to  a  homestead  are 
for  protection  of  the  citizens  of  the  State  only. 
Prater  v.  Prater,  87  Tenn.  78;  Baker  v.  Legget,  88 
N.  C.  304;  Flnley  v.  Saunders.  »8  N.  C.  462. 

A  person  cannot  have  at  the  same  time  twosome- 
steads.  Wheeler  v.  Smith,  62  Mich.  373;  Waggle  v. 
Worthy,  .74  Oal.  266;  Archibald  v.  Jacobs,  69  Tex. 

In  some  of  the  States  a  homestead  may  be  laid  off 
on  the  application  of  the  wife.  6a.  Code  1873,  2002; 
Bowen  v.  Bowen,  55  Ga.  182;  Larence  v.  Evans,  60 
Ga.  216;  Smith  v.  Ezell,  61  Ga.  670;  Cheney  v.  Rod- 
gers,  54  Ga.  168;  Page  v.  Page,  60  Ga.  507;  Thomp- 
■on.  Homesteads  and  Exemptions,  41. 

The  law  in  force  at  the  time  of  the  death  of  a 
husband  or  wife  controls  on  the  subject  of  the 
right  of  survivorship.   Tyrrell  v.  Baldwin,  78  OaL 

m. 

Under  the  Uw>  of  AlaJbema. 

Under  the  Alabama  Statute,  the  homestead  of  a 
decedent  is  reserved  for  the  benefit  of  his  widow 
and  minor  children,  and  Is  exempt  from  adminis- 
tration; and  an  attempted  disposition  thereof  by 
the  testator  in  his  will  cannot  bar  such  right.  Bell 
T.  Bell,  84  Ala.  64. 

The  occupancy  of  a  homestead  by  a  husband  at 
6  L.  R.  A. 


Us  death,  within  the  statutory  limitation  of  value*^ 
entitles  the  widow  to  an  exemption  under  Ala. 
Code,  i  2648,  and  the  question  whether  the  husband's 
estate  is  indebted  is  immaterial.  Cox  v.  Bridges,  84 
Ala.  668. 

The  character  of  a  homestead  is  not  lost  by  a  leas- 
ing for  twelve  months  or  less  (Code,  i  2843);  but  the 
right  of  exemption  does  not  attach  without  actual 
occupancy,  and  is  lost  by  a  failure  to  resume  pos- 
session, in  case  of  lease,  at  or  before  the  expiratien 
of  twelve  months.    Hines  y.  Duncan,  79  Ala.  IIS. 

The  statute  which  declares  that  a  homestead  of 
specified  value  and  quantity  '^shall  be  exempt  from 
levy  and  sale  under  execution,  or  other  process  for 
the  collection  of  debts"  (Code,  §  2820)  applies  not 
only  to  formal  and  technical  process,  but  to  any 
judicial  proceedings,  at  law  or  in  equity,  which 
seek  the  appropriation  of  the  property  to  the  pay- 
ment of  debts.   Ibid. 

JLrhafuoB, 

Under  the  Homestead  Act  of  18^  the  homestead 
of  a  decedent  vests  (where  there  is  no  widow)  in  his 
minor  children  alone  as  an  entirety.  Kirksey  v. 
Cole,  47  Ark.  604. 

Under  the  (Constitution  of  1868  the  exemption  of 
the  homestead  from  sale  for  debt  descended  to  the 
widow  and  infant  children  of  a  deceased  debtor, 
and,  after  the  termination  of  the  widow's  right  by 
death  or  remarriage,  the  infant  children  have  such 
an  estate  and  right  of  possession  as  will  support 
an  action  oJ!  ejectment  against  anyone  in  posses- 
sion who  does  not  hold  under  a  better  title  than 
their  father.    McCloy  v.  Amett,  47  Ark.  446. 

The  reversionary  interest  in  a  decedent's  home- 
stead, after  the  termination  of  th  e  homestead  rights 
of  his  widow  and  infant  children,  oonld  not  be  sold 
for  i>ayment  of  his  debts.   Ibid. 

A  purchaser  of  a  decedent^s  homestead  at  a  pro- 
bate  sale  must  take  notice  of  the  minor's  right;  and 
if  he  use  the  homestead  for  his  profit  or  conven- 
ience, must  account  to  the  minor  for  the  renti. 
Ibid. 

Under  Const.  1874,  art.  9, 16,  the  probate  court 
cannot  order  a  homestead  worth  lees  than  |809 
to  vest  in  the  widow  under  Mansf.  (Ark.)  Dig.  8, 
while  there  are  any  minor  children.  Sansom  v. 
Harrell,  51  Ark.  420. 

A  widow  may  remain  In  possession  of  the  bouM 
and  farm  of  her  husband  free  of  rent  untU  her 
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and  wife  living  together  constitute  a  family 
within  the  spirit  and  intent  of  liomestead  legis- 
lation, -whether  it  be  in  the  fonn  of  organic  or 
of  more  mutable  law,  is  a  sound  and  recognized 
proposition.  Thompson,  Homesteads  and  Ex- 
emptions, §§  44, 46, 48;  Kitchdl  y.  Burgtoin,  21 
111.  40,  46. 

Where  the  relation  of  husband  and  wife 
exists  their  joint  consent  is  essential,  under  our 
Constitution,  to  any  voluntary  alienation  of  the 
homestead,  and  the  existence  of  such  relation 
logically,  if  not  necessarily,  fills  out  the  meas- 
ure of  the  requirement  of  the  Constitution  for 
exemption  of  the  land,  owned  by  the  head  of 
the  family  and  occupied  by  them  as  a  home, 
from  forced  sale. 

H  Two  of  the  complainants,  J.  Ford  Fine- 
gan  and  J.  Finegan  Paramore,  are  the  heirs  of 
the  intestate,  the  former  beinf  his  son,  and  the 
latter  a  grandson  and  the  chud  of  a  daughter, 
Mrs.  Paramore.  The  son  was  not  living  with 
the  father  at  the  death  of  the  latter,  and 
whether  or  not  the  grandson  was  the  record 
does  not  inform  us.  The  son  had  attained  his 
majority  before  such  death;  and  the  answer 
says  that  the  grandson  reached  maturity  before 


the  filing  of  the  bill,  which,  however, 
nearly  nineteen  months  subsequent  to  hi* 
grandfather's  death.  Aa  it  does  not  afflrma- 
Uvely  appear  that  the  grandson  was  at  the  in* 
testate's  death  under  twenty-one  years  of  age, 
or  that  he  was  living  with  his  grandfather  atr 
the  homestead,  we  w  11  J,  as  the  most  favorable 
view  that  can  be  taken  with  reference  to  the 
argument  of  counsel  for  appellant,  regard  hlrxk 
as  having  been  over  the  age  of  twenty  one,  and 
as  not  one  of  those  living  at  the  homestead. 

The  complainants  before  us  seeking  an  in- 
junction against  the  sale  of  the  homestead  of 
the  intestate  upon  a  judgment  recovered  since 
his  death  against  his  administratrix  are,  then, 
his  widow,  a  son  and  a  srandson.  The  for- 
mer instrument  provided  that  "a  homestead  to 
the  extent  of  100  acres  of  land,  or  the  half  of 
one  acre  within  the  limits  of  an  Incorporated 
city  or  town  owned  by  the  head  of  a  family  re- 
siding in  this  State,  together  with  $1,000  worth 
of  personal  property,  and  the  improvements  of 
the  real  estate,  shall  be  exempted  from  forced 
sale  under  any  process  of  law,  and  the  tosH  es- 
tate shall  not  be  alienable  without  the  joint 
consent  of  husband  and  wife  when  that  relatioa 


dower  is  asslffned.  Thto  does  not  prevent  an  action 
by  minor  heirs  for  their  share  of  the  rent,  although 
dower  has  not  been  asiffned.  Winters  v.  Dayls,  61 
Ark.  335. 

She  may  rent  out  the  homestead  of  her  deceased 
husband,  and  receive  the  rents  and  profits,  but  she 
cannot  sell  it.  If  she  does,  she  thereby  abandons 
It,  and  it  at  onoe  becomes  assets  in  the  hands  of  the 
administrator  for  the  payment  of  debts.  Gka>ibal- 
dlY.  Jones,  48  Ark.  230. 

Ordinarily  a  lease  of  a  homestead  for  life  is  con- 
clusive evidence  of  an  abandonment  of  it;  bat  if 
there  is  an  intention  to  return  there  is  no  abandon- 
ment   Gates  V.  Steele,  48  Ark.  639. 

A  debtor  who  would  preserve  his  exempted 
property  from  sale,  whether  homestead  or  chattels* 
must  claim  his  exemption  and  file  his  schedule  as 
preeoribed  by  the  statute,  and  see  that  a  superse- 
deas issues.  A  failure  to  prosecute  the  remedy  is 
a  waiver  of  the  right.  Chambers  ▼.  Perry,  47  Ark. 
4001 

CaMfomia. 

A  person  residlnff  with  bis  family  on  community 
property,  which  he  had  previously  conveyed  by  a 
deed  of  trust  to  secure  an  indebtedness,  has  such 
an  interest  in  the  property,  notwithstandinir  the 
trust  deed,  as  entitles  him  to  make  a  valid  claim  of 
homestead  thereon.    King  v.  Ctotz,  70  CaL  286. 

Under  Oal.  Act  of  April  88.  1860,  husband  and 
wife  could  abandon  their  homestead  only  by  dec- 
laration of  abandonment  signed,  acknowledged 
and  recorded.  Mere  removal  from  the  premises, 
either  with  or  without  intention  to  return  thereto, 
was  not  sufficient.   Tipton  v.  Martin,  71  Cal.  826. 

The  homestead  property,  upon  the  death  of  the 
husband,  vesta  absolutely  in  the  surviving  wife,  as 
her  separate  property,  and  is  not  affected  by  her 
subsequent  marriage.  Graham  v.  Stewart,  68  GaL 
374. 

Under  Oy.  Ckv.  Code,  1 1468,  as  lit  existed  in  18TB, 
upon  the  death  of  a  husband  without  leaving  any 
minor  children,  his  surviving  widow  became  the 
owner  in  fee  of  a  homestead  set  apart  to  her  out 
of  thecommunity  property,  in  proceedings  for  the 
settlement  of  his  estate.  MoKinniev.  ShafTer,  74 
Cal.  614. 

Minors  who  are  not  decedent's  children,  either  in 
fact  or  by  adoption,  are  not  entitled  to  have  the 
homestead  set  apart  for  their  use.   Be  Bomero*s 
Estate,  76  Gal.  979. 
61,.  R.  A. 


A  declaration  of  liomestead  may  be  made  on  real- 
property  upon  which  the  claimant  has  actually  re- 
sided only  one  day,  although  the  family  of  the 
claimant  resided  elsewhere,  and  the  property  it 
partly  rented  to  others,  or  used  for  purposes  other 
than  a  residence.    Skinner  v.  Hall,  60  Oal.  106. 

A  statement  in  a  declaration  of  homestead  that 
**the  cash  value  of  the  homestea^l  is  about  $4,000,** 
is  held  sufficient  as  a  statement  of  value.  Graves 
V.Baker,  68  GaL  134. 

Under  ft§  1474, 1476,  a  homestead  of  less  value  than 
$5,000  when  selected  will,  as  against  the  heirs  of  the 
husband,  vest  in  the  wife  absolutely  upon  his  death, 
although  at  that  time  worth  much  more  than  that 
amount.    i{e  Burdlck's  Bstate,  76  GaL  630. 

A  declaration  of  homestead  covering  certaia 
premises  on  which  the  claimant  resided,  and  certain 
other  premises  not  occupied  by  him,  fe  valid  as  re- 
spects the  land  resided  on.  Rhig  v.  Gotz,  70  CaL 
286. 

Prior  to  the  California  Act  of  March  9,  1868,  a> 
homestead  could  not  be  acquired  In  land  held  by 
one  in  joint  tenancy  or  as  a  tenant  in  common* 
Fitzgerald  v.  Femandes.  71  Oal.  SOLr 

Golorado.    ' 

Where  the  wife  is  the  owner  of  the  property  o(V 
cupied  as  the  home  of  the  family,  she  is  capable  of  in- 
vesting  it  with  the  exemption  character  provided 
by  the  statute,  and  she  alone  can  do  this.  McPhee 
V.  O'Bourke,  10  Colo.  SOL 

Oeon/ia,  '  ' 

In  Georgia,  children  have  such  a  substantive  in* 
terest  in  the  homestead  as  will  disable  the  mother 
from  alienating  it.    Whittle  v.  SamueJs,  64  Ghi.  648» 

A  married  woman  could  not  take  a  homestead, 
xmder  the  Constitution  of  1877,  out  of  her  own 
property,  as  the  head  of  a  family,  where  her  peti- 
tion showed  her  husband  to  have  been  the  head  of 
a  family.    Robson  v.  Walker,  74  Ga.  828. 

A  man  upon  the  death  of  his  wife  and  arrival  of 
his  daughter  at  age,  upon  his  second  marriage 
could  again  apply  and  have  another  homestead  set 
apart  for  the  benefit  of  his  second  family.  Shor« 
V.  Gastiey,  75  Gku  818. 

The  Georgia  laws  win  not  allow  a  man  to  obtala 
a  homestead  on  the  ground  that  he  is  the  head  of 
the  family,  consisting  of  himself  and  daughter, who 
has  been  married  and  deserted  by  her  husband;  th» 


The  indebtedness  against  which  the  exemp- 
tion is  claimed  is  a  judgment  recovered  against 
the  administratrix  on  a  promissory  note  made 
by  the  intestate  early  in  February,  18d2. 

The  intestate  enjoyed  the  benefit  of  the  ex- 
emption; it  was  not  necessary  to  such  enjoy* 
ment  that  there  should  have  been  an  attempt 
to  enforce  the  debt  against  the  land,  nor  an  ac- 
tual setting  apart  of  the  homestead  in  the  man- 
ner provided  by  the  Statute,  nor  that  there 
fhould  be  any  record  thereof. 

To  those  upon  whom  the  Statute  throws  the 
title  by  descent,  the  Constitution  gives  the 
Tight  of  exemption:  or,  in  other  words,  the 
Constitution  makes  the  exemption  an  incident 
to  the  inheritance,  and  thereby,  in  8o:f ar  as  the 
homestead  or  other  exempt  property  is  oon- 
<»rned,  repeals  the  general  law,  ffoveming  in 
the  case  of  other  property,  that  the  heir  takes 
•ubiect  to  the  debts  of  the  ancestor. 

The  rights  of  the  complainants,  whatever 
they  may  be,  accrued  imder  the  Constitution 
^f  1868,  the  indebtedness  having  been  contracted 


art.  10,  that  the  exemptions  afiowed  by  the 
former  Constitution  shall  apply  to  all  debts 
contracted  and  judgments  rend^vd  subsequent 
to  its  adoption,  and  prior  to  the  adoption  of  the 
present  Constitution. 

It  has  been  held,  and  must  be  regarded  as 
settled  bv  this  court,  that  a  widow  u  not  an 
*'heir"  of  her  husband,  within  the  meaning  of 
the  9th  article  of  the  Constitution  of  1868, 
where  children  survive  him.  WiUon  v.  .Fhk/- 
enburff,  19  Fla.  461,  decided  in  June  Term, 
1882;  Brokato  v.  McDougaU,  20  FIa.  213;  WiUon 
V.  Fridehberg,  21  FU.  886. 

That  the  son  and  grandson  are  heirs,  accord- 
ing to  the  Statute  of  Descents,  cannot  be  denied ; 
but  it  is  ureed  that  "heirs"  means  children^  and 
that  "children"  means  infants  or  persons  under 
twenty- one  years  of  age,  not  adults,  and  two 
sections  of  statutory  law  are  invoked  in  sup 
port  of  this  view.  The  first  of  these  is  §  8, 
p.  531,  McClellan's  Digest,  it  being  the  5th  sec- 
tion of  an  Act  approved  January  16,  1866. 
The  previous  provisions  of  the  Act  exempted 


fact  that  she  moves  to  his  residence  and  lives  with 
him  after  he  has  obtained  the  homestead  right 
will  not  make  that  right  legal  or  proper.  Walker 
T.  Thomoson,  77  QtL  682. 

On  an  appltcatlon  by  a  widow  as  the  head  of  a  fam- 
ily to  set  apart  homestead  and  exemption,  tbe  chil- 
-dren  are  not  required  to  be  made  parties.  Deyton 
V.  Bell,  81  Oa.  870. 

Property  set  apart  under  the  Constitution  of  1868 
Is  not  subject  to  execution  on  a  judgment  founded 
on  a  oontraot  made  by  one  of  tbe  beneficiaries 
•since  the  adoption  of  tbe  Oonstltutlon  of  1887,  the 
head  of  the  family  having  died,  but  some  of  the 
beneficiaries  still  being  minors.  Stephens  v.  Mont- 
gomery, 74  Ga.  832. 

lUinoia. 

When  the^  husband,  the  owner  of  a  homestead, 
deserts  his  wife  and  family,  the  right  and  exemp- 
tion of  the  homestead  continue  in  favor  of  the  wife 
occupying  the  premises,  although  the  paramount 
title  and  ownership  of  the  land  continue  in  the  hus- 
band. Bendleman  v.  Bendleman,  6  West.  Rep.  96, 
USUI.  257. 

During  the  life  of  the  parents  whatever  concludes 
the  parents  from  asserting  the  homestead  right, 
and  thereby  deprives  them  of  it,  must,  on  principle, 
in  like  manner  affect  their  children  who  succeed 
them.  Clubb  v.  Wise,  64  IlL  160;  Thompson,  Home- 
steads and  Exemptions,  44. 

A  surviving  husband  or  wife  oannot  convey  to  a 
third  person  his  or  her  estate  in  a  homestead  the 
fee  of  which  Is  in  the  heirs,  before  it  has  been  as- 
signed.   Best  v.  Jenks,  18  West.  Rep.  281, 128  IlL  447. 

Neither  can  he  or  she  release  or  waive  half  of  the 
homestead  before  it  has  been  set  off,  and  demand  a 
homestead  of  the  value  of  $500.   Ihid, 

The  statute  in  regard  to  homesteads  was  not  in- 
tended to  apply  to  partnership  property.  A  part- 
ner has  no  interest  in  partnership  real  estate  upon 
which  the  homestead  can  be  based,  until  partner- 
ship debts  are  paid.  Trowbridge  v.  Gross,  4  West. 
Bep.  190,.U7I1LlOe. 

Indiana, 

When  a  husband,  who,  after  wife's  death,  con- 
tinued to  occupy  the  homestead,  which  had  been 
<X)nveyed  to  his  married  daughter,  upon  which 
he  paid  taxes,  but  not  rent,  requested  his  daughter 
and  her  husband  to  occupy  the  house,  which  they 
««  L.  R.  A. 


did,  she  acting  a^  housekeeper  and  the  father  con- 
tributing partly  to  the  expenses,  he  is  entitled  to 
claim  exemption  as  a  householder.  Bipus  v.  Deer, 
8  West.  Bep.  487, 106  Ind.  186. 

ioioo. 

A  failure  to  Uve  upon  a  homestead  for  seven 
years  is  not  an  abandonment,  where  husband  and 
wife  all  of  the  time  retain  the  use  of  a  part  of  it 
for  storage,  and  Intend  to  occupy  it  again  as  soon 
as  their  affairs  will  permit.  Kepenn  v.  Davis,  7Z 
Iowa,  548. 

One  partner  cannot,  as  against  his  copartner, 
acquire  a  homestead  interest  in  real  estate  belong- 
ing to  the  partnership,  whether  the  title  be  In  him- 
self or  in  the  firm.    Hopt  v.  Hoyt,  69  Iowa,  174. 

Upon  the  death  of  either  a  husband  or  wife  there 
cannot  thereafter  be  an  abandonment  of  the  home- 
stead by  the  survivor,  if  the  title  was  In  the  de- 
ceased, except  by  setting  off  ithe  distrttmtlve  share 
of  such  survivor  in  the  real  estate  of  the  deceased. 
No  mere  election  by  the  survivor  is  sufficient  to  de- 
vest the  property  of  its  homestead  character.  Dar- 
rah  V.  Cunningham,  72  Iowa,  123. 

A  person  does  not  abandon  a  homestead  by  going 
away  with  the  Intention  to  make  a  visit  as  long  as 
she  wants  to,  and  return  home  when  she  pleases. 
Jones  V.  Blumensteln  (Iowa)  42  N.  W.  Bep.  82L 

Where  one  claims  a  homestead  in  land  which  he 
has  ceased  to  occupy,  he  has  the  burden,  as  against 
intervening  claimants,  to  prove  an  intention  on 
his  part  to  return  and  reoooupy  tt  Newman  v. 
Franklin,  60  Iowa,  244. 

Kansas, 

The  death  of  the  husband  does  not  affect  the 
homestead  rights  of  the  wife  or  children  in  any  re- 
spect. If  the  land  descends  to  them,  it  Is  stUl  a 
homestead.  If  the  husband  Wills  It  to  the  wife  dur- 
ing her  Ufe,  the  life  estate  supports  the  homestead 
right.  PUcher  v.  Atchison,  T.  &  8.  F.  B.  Ck).  88 
Kan.  617. 

If  the  homestead  Should  also  be  used  as  a  place  of 
businesB,  it  will  not  for  that  reason  alone  cease  to 
be  a  homestead.  If  the  part  so  used  would  be  neces- 
sary or  convenient  for  the  use  of  the  family.  Inde- 
pendent of  the  business.  Bebbv.  Crowe,  80  Kan.  842; 
Bush  V.  Gordon,  88  Kan.  586. 

A  homestead  is  not  abandoned  where  the  owner, 
under  advice  of  physicians,  goes  with  his  wife  to 
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-oprtaln  personal  properly,  and  every  dwelling- 
house  and  the  lot  upon  which  it  stood  in  any 
city,  town  or  village  when  the  owner  or  his 
f  :imi]y  resided  in  the  bouse,  and  the  house  and 
lot  did  not  exceed  the  value  of  $1,000,  and  to 
every  farmer  forty  acres  of  land,  five  acres 
thereof  being  in  cultivation  or  productive  use, 
or  so  much  of  the  f  ortyacres  as  did  not  exceed 
the  value  of  $1,000.  The  section  relied  upon 
l)y  counsel  provided  that  the  proprietor  of  such 
lunds  so  exempted  from  execution,  attachment 
and  distress  should  have  power  to  dispose  of 
ibe  same  by  last  will  and  testament;  and  should 
the  proprietor  of  such  land  die  intestate,  then 
the  same  should  descend  to  his  widow  and 
minor  children,  and  such  exemption  continue 
through  the  widowhood  of  the  widow,  and  the 
minonty  of  the  children;  and  should  the  pro- 
prietor leave  neither  widow  nor  children,  the 
property  shall  be  subject  to  his  debts. 

The  other  section  invoked  is  §  16,  p.  683, 
McClellan's  Digest,  the  6th  section  of  the  Act 
approved  June  23,  1869,  entitled  "An  Act  for 
Setting  Apart  a  Homestead  and  Personal  Proi>- 
«rty  to  be  Exempted  from  Forced  Sale  under 
Process  of  Law. "    The  only  part  of  it  necessary 


to  be  given  reads  asfoflows:  Real  and  personal 
estate  exempted  from  forced  sale  under  any 
process  of  law  shall  likewise,  after  the  death  of 
the  owner,  being  the  head  of  the  family,  be 
exempt  from  sale  in  all  cases  in  which  any 
widow  or  infant  children  of  the  owner  shall 
survive  and  claim  such  exemption/'  etc. 

The  former  of  the  above  sections  is,  as  is  ap- 
parent, a  part  of  the  Homestead  and  Exemp- 
tion Law,  as  regulated  by  Statute  in  force  here 
prior  to  the  operation  of  the  Constitution  of 
1868:  and  it  is  clear  to  our  minds  that  the  9th 
article  of  that  Constitution  by  its  exemption 
provisions  as  to  real  and  personal  property  sup- 
I)lanted  entirely  all  previous  statutory  exemp- 
tions, at  least  as  to  indebtedness  accruing  sub- 
sequent to  the  time  when  the  Constitution  be- 
came of  force.  An  immediate  result  of  a 
comparison  of  the  section  of  tbe  Statute  of  1866 
with  tbe  exemption  provisions  of  the  Constitu- 
tion,  is  a  perception  of  the  absence  from  the 
latter  of  any  discrimiaation  between  minor  and 
adult  heirs,  and  of  any  limitation  upon  the 
duration  of  the  exemption  from  indebtednese 
after  the  death  of  the  head  of  the  family.  In 
the  Statute  the  discrimination  and  limitation 


another  State  on  aooountof  her  health,  intend  in? 
to  return  as  soon  as  her  health  will  permit.  Ga&- 
linffhouse  v.  Mulvane,  40  Kan.  43S, 

After  the  death  of  the  husband  the  homestead 
continues  to  be  a  homestead  to  the  same  extent 
that  it  was  before,  until  after  all  the  children 
arrive  at  the  age  of  maturity,  and  until  it  shall 
have  been  partitioned  among  the  heirs.  Piloher  v. 
Atchison,  T.  ft  B.  F.  B.  Co.  supra. 

His  homestead  is  not  subject  to  partition  so  long 
aa  hia  widow  remains  unmarried  and  occupies  it  as 
ber  resldenoe,  until  all  the  children  arrive  at  the 
age  of  majority.    Hafer  v.  Haf er,  3G  Kan.  6S34. 

The  Homestead  Law  of  Kansas  is  part  and  parcel 
of  the  public  policy  of  the  State,  and  its  provisions 
cannot  be  waived  or  avoided  except  by  an  exact 
and  literal  compliance  with  the  mode  and  manner 
It  has  prescribed.  Pllcher  v.  Atchison,  T.  ft  &  F. 
B.Ck>.  supra. 

Kentucky: 

A  homestead  passes  to  the  widow  and  children  of 
the  owner  only  in  case  of  his  death  without  dispos- 
ing of  It    Derr  v.  Wilson,  84  Ky.  11. 

Infant  children  are  entitled  to  a  homestead  in  the 
real  estate  of  their  father,  against  their  adult 
brothen  and  sisters,  and  also  against  the  creditors 
•of  the  decedent,  whether  their  mother  be  living  or 
not.    Loyd  Y.  Loyd,  82  Ky.  621. 

Both  the  widow  and  remainderman  cannot  have 
a  homestead  in  the  same  tract  of  land.  Merritteld 
▼.  Merrlfleld,  88  Ky.  626. 

Xioufstono. 

The  debtor  who  claims  a  homestead,  nnder  La. 
Act  68  of  1868i|  most  own  the  property,  occupy  it  as 
a  residence,  and  have  a  family  dependent  upon  him 
for  support.    Denis  v.  Oayle.  40  La.  Ann.  286. 

A  homestead  right  cannot  be  asserted  as  to  land 
Inherited  while  a  Judgment  stands  of  record  against 
the  heir  to  disturb  or  prejudice  such  Judgment  and 
Its  lien.    Taylor  v.  8aloy,  88  La.  Ann.  62. 

Homestead  rights  are  to  be  strictly  construed. 
Kinder  t.  Lyons,  88  La.  j&nn.  718. 

They  can  be  waived  or  destroyed  only  by  sale  or 
its  equivalent  Oolvln  v.  Woodward,  40  La.  Ann. 
«27. 

The  proviso  in  the  Louisiana  Act  of  1866  relating 

to  homestead  exemptions,  declaring  that  no  debtor 

•ehaU  be  entitled  to  the  ezempUon  whose  wife  shall 

own  tn  ber  own  fight,  and  be  in  the  actual  enjoy- 

^  L.  R  A.  52 


ment  of  property  worth  more  than  $1,000,  was  in> 
tended  to  operate  as  a  restraint  upon  its  exercise 
under  the  conditions  imposed,  and  refers  to  the  time 
of  Its  assertion  Judicially  and  to  a  wife  at  that  time 
in  being.    Gamier  v.  Joffrion.  89  La.  Ann.  884. 

In  construing  homestead  exemptions  under  the 
Louisiana  Law  of  1865,  reference  must  be  had  to  the 
condition  of  things  at  the  date  of  seizure,    [bid. 

A  debtor  may  give  his  Interest  in  his  homestead 
to  his  child ;  and,  if  occupied  by  her,  it  becomes  her 
homestead,  free  from  his  debt  Bbay  v.  Wheeler,  18 
West  Rep.  880,  60  Mich.  264. 

The  occupancy  of  forty  acres  by  the  placing  of, 
and  Uving  in,  a  dwelling-bouse  thereon,  is  in  Itself 
a  sufflcient  declaration  of  homestead.  Evans  v. 
Grand  Rapids,  L.  ft  D.  B.  Co.  18  West  Rep.  170, 68 
Mich.  608. 

Where  a  husband,  living  with  his  wife  in  another 
State,  abandoned  her  and  came  to  Michigan,  where 
he  married  again  and  established  a  homestead,  and 
so  occupied  it  until  his  des^  the  nonresident  legal 
wife,  never  having  come  to  the  latter  State,  ao- 
quires  no  homestead  rights  in  snoh  property. 
Stanton  v.  Hitchcock,  7  West  Rep.  616, 64  Mich.  816. 

MUmetota. 

One  having  an  undivided  interest  in  a  larger  tract 
than  is  allowed  as  a  homestead  is  not  thereby  enti- 
tled to  claim  any  more  of  the  tract  than  tlie  amount 
specified  in  the  statute.  0*Brien  v.  Krenz,  36  Minn* 
186. 

Mimovri. 

Where  a  widow  marries  a  second  husband,  and 
acquires  a  new  homestead  at  the  domicil  of  her 
second  husband,  she  forfeits  her  homestead  right  in 
the  domicU  of  her  first  husband.  Kaes  v.  Gross,  8 
West  Rep.  668, 88  Mo.  647. 

If  the  right  of  homestead  be  once  lost,  and  poe* 
session  of  the  homestead  be  again  resumed,  such 
resumption  will  have  no  retroactive  validity  on  the 
old  right  lost  by  abandonment    IMd. 

Jfont<ifMk 

Under  Rev.  Stat,  811, 818,  allowing  a  householder 
a  homestead,  no  homestead  can  be  set  apart  by  a 
partner  from  land  held  by  tbe  partaership,  ae 


pnj\Joiiy  *v'*u  »u  exprfam  Kuarautv  vi  an  ex- 
emption which  is  unlimited.  The  absence 
from  the  Constitution  of  the  distinction  and 
the  limitation  to  be  found  in  the  Statute  can- 
not be  regarded  as  accidental  or  meaningless, 
but  are  clearly  indicative  of  a  purpose  to  do 
ftway  with  them. 

Turning  our  attention  to  the  above  Statute 
of  June,  1869,  we  find  that  in  the  sections  pre- 
ceding the  one  set  out  above  it  provides  a  mode 
of  procedure  bv  which  a  head  of  a  family  re- 
■idmg  in  this  State  may,  either  before  or  after 
a  levy,  designate  or  set  apart  his  homestead; 
and  for  a  survey  of  the  same  at  the  instance  of 
a  judgment  creditor  dissatisfied  as  to  the  quan- 
tity of  land  claimed  as  a  homestead.  The  7th 
and  subsequent  sections  make  provision  for 
letting  apart  $1,000  worth  of  personal  property 
when  a  levy  has  been  made,  and  for  a  plaintiff 
in  decree  or  judgment  testing  by  bill  in  equity 
whether  proper^  claimed  to  be  exempt  as  a 
homestead  is  so. 

It  was  not  the  purpose  of  the  above  Statute 
ct  1869  to  amend  the  Statute  of  Descents,  nor 


g^rauuuuiiurea,  uio  lubusr  uviug  uie  ou spring  or 
a  child  who  has  died  before  the  common  an- 
cestor, are  still  the  heirs  of  the  deceased  ances- 
tor, and  upon  them  the  title  of  his  real  esiate 
falls  by  inheritance,  whether  the  land  be  im- 
pressed with  the  character  of  a  homestead  or 
not.  The  only  meaning  or  e£fect  that  can  be 
claimed  for  the  quoted  language  of  the  section^ 
if  it  is  to  be  regarded  other  than  an  adoption 
of  the  same  mode  of  procedure  applicable  in 
other  cases  for  setting  apart  a  homestead  and 
personal  property  exempted  from  forced  sale, 
IS  that  it  excludes  from  the  benefit  of  the  ex- 
emption any  heir  upon  whom  the  title  to  the- 
land  may  descend,  who  is  not  an  infant  child 
of  the  ancestor  or  head  of  the  family-  either 
this,  or  that  the  adult  heirs  are  excluded  unlesa 
there  be  at  the  death  of  the  ancestor  also  a. 
widow  or  an  infant  child  surviving  him. 

The  language  of  the  8d  section  of  the  9tb 
article  of  the  Constitution  is  that  "  the  exemp- 
tions provided  for  in  sections  1  and  2  shall  ac- 
crue to  the  heirs  of  the  party  having  enjoyed 
or  taken  the  benefit  of  such  exemption."    The 


against  a  firm  creditor.   Lindley  v.  Davis,  6  Mont. 
458. 

New  HampsMre^ 

The  rlgrht  of  a  widow  In  premises  set  out  to  her  as 
a  homestead,  under  the  Act  of  1868,  Is  an  estate  for 
Ufe,  and  may  be  alienated.  Lake  v.  Paire,  1  New 
Bag.  Bep.  110, 68  N.  H.  818. 

Under  Geo.  Laws,  chap.  188,  I  1,  there  may  be  a 
light  of  homestead  In  land  on  which  there  is  no 
building,  but  which  is  occupied  as  a  part  of  the 
place  of  his  home,  by  the  owner,  living  in  a  hired 
house.  Rogers  v.  Ashland  8av.  Bank,  1  New  Bng. 
Bep,jm,  68  N.  H.  428. 

New  Jen&if, 

A  widow  in  poesessionlunder  Bev.  890, 1 S,  giving 
her  the  right  to  hold  her  husband^s  homestead  until 
her  dower  is  assigned,  is  not  a  tenant  for  Ufe,  and 
is  not  bound  to  keep  down  interest  on  an  inoum- 
branoe,  and  to  pay  taxes,  and  to  make  necessary 
annual  repairs.  Spinning  v.  Spinning,  4  Cent.  Bep. 
4S,41N.J.Eq.4«7. 

North  OanMna, 

Under  N.  0.  Oonst,  art  10, 1 2,  giving  a  homestead 
Tight  In  real  estate,  "owned  and  occupied  by  any 
resident  of  this  State,**  a  person  who  moved  with 
his  family  out  of  the  State  is  not  while  so  liylng  out 
of  the  State,  although  returning  two  or  three  times 
a  year  to  purchase  supplies  and  look  after  property 
left  there,  a  resident  entitled  to  a  homestead  in 
North  Oarollna.  Lee  v.  Moseley,  S  L.  B.  A.a06, 101 
N.  G.  8U. 

Under  the  North  Oarollna  Homestead  Law,  the 
wife  and  children  only  succeed  to  the  homestead  In 
the  event  of  the  death  of  the  father  or  husband. 
They  are  not  entitled  to  it  after  his  removal  from 
the  State,  though  they  may  remain.  Finley  v. 
Saunders,  08  N.  C.  462. 

A  homestead,  whether  laid  off  to  the  husband  in 
his  lifetime,  or  wtien  he  leaves  no  children  to  his 
widow  after  his  death,  cannot  be  devested  in  favor 
of  the  heir  by  the  release  or  extinguishment  of  the 
debts  of  the  deceased  husband,  but  inures  to  the 
benefit  of  the  widow  during  widowhood,  under  N. 
C.  Const.,  art  10, 1 5.  Tucker  v.  Tucker,  106  N.  a  170. 

The  constitutional  provision  for  a  homestead,  and 
the  statutes  enacted  In  pursuance  thereof,  require 
a  specific  allotment  of  the  homestead  in  severalty, 

6L.R  A. 


and  do  not  permit  any  community  of  Interest  be-> 
tween  the  homesteader  and  the  purchaser  of  th» 
excess.   OampbeU  v.  White,  96  N.  a  48L 


Petmavlvani€L 

The  widow  may  claim  the  bounty  in  her  own^ 
right  and  is  not  obliged  to  divide  it  among  adult 
children.    Nevins*  App.  47  Pa.  280. 

The  homestead  of  a  widow  cannot  be  subordinate 
ed  to  debts  contracted  by  the  husband^  executors. 
Jeffries  V.  Allen,  29  S.  C.  GOL 

The  widow  is  entitled  to  it  irrespective  of  the^ 
question  whether  the  husband  is  solvent  or  insolv- 
ent Her  right  to  this  is  superior  to  that  of  cred* 
iters,  unlesB  in  cases  of  liens  for  the  purchase  money 
of  real  estate  elected  to  be  retained,  and  of  couTse- 
it  is  to  the  exclusion  of  the  legatees.  Oompher  v. 
Oompher,  25  Pa.  83. 

Where  a  widow  accepts  a  provision  made  for  her 
in  the  will  of  her  husband,  she  cannot  olalm  her 
rights  under  the  Intestate  Laws ;  but  this  doee  not 
apply  to  the  $800  which  she  is  authoriaed  to  retail^ 
by  the  Act  of  1851.  So  much  of  the  estate  Is  with- 
drawn from  the  ereneral  course  of  administration, 
whether  the  widow  elects  to  take  under  the  will,  if 
there  be  one,  or  prefers  her  statutory  rights  in  the 
distribution  of  the  estate.   Ibid, 

So  held  under  a  similar  statute,  In  Collier  v. 
Collier,  8  Ohio  St  869, 875;  Thompson,  Homesteads 
and  Exemptlona,  72L 

Sovth  GorolifUk 

A  widow  without  nhlldren  is  entitled  to  a  home- 
stead In  her^husband^  property,  in  addition  t» 
dower.   JeflCrles  v.  Allen,  29  S.  C.  GOL 

Tenne8966, 

Under  the  Tennessee  Code  of  1868,  where  a  man 
had  no  homestead  right  at  the  time  of  his  death,  hfa 
widow  can  have  none  in  his  lands.  Threat  v. 
Moody,  87  Tenn.  148L 

The  Amendment  to  Code,  2114,  confers  a  power 
and  Interest  to  the  homestead  upon  the  widow  and 
children.   Sheiton  v.  Hurst  16  Lea,  470. 

A  woman  who  has  abandoned  her  husband  and  is 
residing  out  of  the  State  at  his  death  cannot  claim 
a  domicll  within  the  State  so  as  to  be  entitled  to  » 
homestead.    Prater  v.  Prater,  87  Tenn.  78. 

Under  the  Act  of  1879  the  lands  of  a  debtor  may 


1880. 
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meaning  of  this  is  that  those  who  inherit  the  t 
property  shall  take  with  it,  and  as  incident  to ! 
the  inheritance,  the  same  exemption  from  the 
debts  of  the  deceased  head  of  the  family  who 
owned  it  as  he  enjoyed  at  his  death.  This  ex- 
emption is  from  liahilit^^  for  the  debts  of  the 
ancestor,  and  it  is  given  to  whoever  may 
be  heirs,  without  reference  to  whether  they  be 
infants  or  adalts;  no  such  condition  is  to  be 
found,in  the  Constitution,  but,  according  to  its 
plain  language  and  meaning,  the  heirs,  if  they 
be  all  adult,  take  the  exemption  with  the  land 
in  the  same  way  that  infant  heirs  do;  and  if 
some  heirs  are  adult  and  some  infant,  the  Con- 
stitution has  provided  that  the  title  to  the 
homestead  vests  in  the  former  freed  from  lia- 
bility for  the  ancestor's  debts,  just  as  it  does  in 
the  latter.  Legislation  seeking  to  make  infancy 
a  test  among  heirs  of  the  right  to  the  enioy- 
ment  of  the  exemption  is  hostile  to  the  Con- 
stitution in  that  it  adds  a  re(}uirement  for  such 
enjoyment  not  to  be  found  in  that  instrument 
We  are  not  recjuired,  nor  do  we  mean,  to  say 
that  the  Constitution  inhibits  all  chan^  of  the 
Statute  of  Descents,  but  in  our  opmton  the 
purpose  and  efiPect  of  that  instrument  were  that 


the  exemption  should  follow  the  land  or  olber 
property  to  whomsoever  it  might  descend  by 
inheritance,  independent  of  the  consideration 
of  the  age  of  such  person  or  persons. 

It  may  be  said,  however,  that  to  permit  adult 
heirs  to  enjoy  the  benefit  of  the  exemption  i<^ 
inconsistent  with  the  general  idea  or  purpose 
of  a  homestead,  and  that  this  is  more  promi- 
nently so  when  such  adults  have  not  lived  un- 
der the  home  roof  and  beena  f>art  of  the  family 
it  protects.  The  answer  to  this  is  found  in  the 
very  provision  of  the  Constitution  that  the  ex- 
emption shall  accrue  to  the  heirs  of  the  party 
having  enioyed  it.  That  property  which  cred- 
itors could  not  take  from  the  head  of  the  family 
when  he  was  living,  they  cannot  take  from  his 
heirs  after  his  death.  This  is  what  the  Con- 
stitution plainly  said  to  anyone  who  might 
become  a  creditor.  It  required  that  a  person 
should  be  an  heir,  and  nothing  else,  to  success- 
fully claim  the  exemption  against  the  debts  of 
the  ancestor  who,  at  his  death,  was  the  head 
of  a  family  residing  in  this  State;  no  residence 
upon  the  land  or  abiding  with  the  parent  or 
ancestor  was  made  a  condition  to  such  heirship 
or  consequent  right  of  exemption.    Nor  is  the 


be  sold  subjeot  to  the  fight  of  homestead.   Flatt  t. 
Stadler,  16  Lea,  STL 

Hreoc. 

Under  the  Ctonstftutlons  of  ISiB,  1866  and  1869,  for 
aeveral  dty  lots  to  constitute  one  homestead,  they 
must  be  for  homestead  pmrposes,  not  as  plaoes  of 
buslnesB  for  the  head  of  the  family.  The  Constitu- 
tion of  1876  extended  the  exemption  to  the  plaoe  of 
business  of  the  head  of  the  family.  Inge  v.  Gain,  66 
Tex.  75. 

If  the  owner  of  a  traot  smaller  than  the  amount 
exempted  as  a  homestead  puxobaaes  an  adjacent 
tract  to  fill  out  his  homestead,  he  is  not  required  to 
enclose  or  build  upon  this  second  tract,  as  its  situa- 
tion is  sufficient  to  excite  inquiry  that  would  dis- 
cover the  intent  Crockett  v.  Templeton,  66  Tex. 
134. 

The  actual  use  of  a  lot  of  ground  for  the  conven- 
ience of  the  f amUj  has  always  been  regarded  as  the 
meet  satisfactory  evidence  of  an  intention  to  make 
It  a  part  of  the  homestead.  Buhi  v.  Kauflman,  66 
Tex.  728. 

Contiguity  of  the  traot  upon  which  A  lived  to  the 
traot  in  which  he  had  an  undivided  interest*  in  con- 
nection with  facts  manifesting  his  Intention  to 
make  the  latter  traot  a  part  of  his  homestead,  was 
eufBclent  to  clothe  it  with  that  character.  Luhn  v. 
Stone,  66  Tex.  488. 

In  the  designation  of  the  homestead  of  a  family, 
Rev.  Stat.,  art.  2846,  applies  only  when  the  home- 
stead forms  a  part  of  a  larger  tract,  or  tracts,  of 
land  than  is  exempted  from  forced  sale.  Bedford 
T.  Lyon,  66  Tex.  471. 

The  Constitution  of  1876  places  only  two  limita- 
tions upon  property  exempt  as  a  place  of  busineas: 
it  shall  not  exc^  95,000  in  value,  and  it  shall  be 
used  as  a  place  to  exercise  the  calling  or  business  of 
the  head  of  the  family.  WUlis  v.  Morris,  66  Tex. 
628. 

Const.,  art.  16, 1  GO,  protects  the  homestead  from 
"forced  sale  for  the  payment  of  all  debts  except 
.  .  .  for  work  and  material  used  in  constructing  im- 
provements thereon.**  The  wife*8  consent  must  pre- 
cede the  purchase  of  the  material.  Bev.  Stat.  art. 
8174;  Lyon  v.  Ozee,  66  Tex.  06;  Taylor  v.  Huck,  66 
Tex.  238. 

A  man  and  woman  living  together  in  adultery  do 
not  compose  such  a  family  as  the  law  recognixes, 
and  are  not  entitled  to  the  benefit  of  a  Homestead 
Law.    Lanev.PhiUps,60Tex.24a 
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If  the  head  of  a  family  owns  a  house  and  occupies 
it  with  his  family,  although  he  own  no  interest  or 
estate  in  the  land  on  which  it  stands,  it  is  the  home 
of  the  family,  and  is  embraced  in  the  spirit  and  pur- 
pose of  the  Constitution.  The  same  rule  applies  to 
the  place  of  business.    Cullers  v.  James,  66  Tex.  494. 

Children  have  no  interest  In  the  homestead  as 
such,  as  against  the  surviving  parent,  by  virtue  of 
the  homestead  rights  of  their  deceased  parent;  but 
they  take  title  to  such  property  just  ns  they  would 
to  other  real  property.  Ashe  v.  Y'  mgst,  66  Tex. 
68L 

Since  a  natural  obligation  rests  upon  the  father 
to  support  iUegitlmate  children,  they,  when  living 
with  him,  constitute  such  a  family  aa  may  assert 
homestead  rights.   Lane  v.  Philips,  W  Tex.  240. 

Under  the  law  in  Texas  as  it  existe  1  In  1863,  title 
to  land  possessed  and  owned  as  a  hon  .estead  vested 
absolutely  in  the  widow  of  a  deceased  husband  who 
died  insolvent,  freed  from  all  claims  by  his  heirs  or 
for  his  debts  or  any  community  debto.  This  is  not 
altered  by  partition  between  herself  and  her  hus- 
band*B  heirs.   Watw>n  v.  Balney,  00  Tex.  819. 

The  surviving  widow  is  liable  to  the  minor  heirs 
of  her  deceased  husband  for  reasonable  rents  of  im- 
proved property  improperly  set  aside  to  her  as  a 
homestead  by  order  of  the  probate  court,  when  such 
order  Is  corrected  by  a  direct  proceeding  fOr  that 
purpose.   Linch  v.  Broad,  70  Tex.  02. 

The  wife  and  minor  children  of  a  man  who  has 

I  left  the  State  and  desires  that  they  follow  him  re- 

I  tain  the  protection  of  the  homestead  exemptloD 

upon  the  residence  while  they  remain  upon  It,  with- 

,  out  regard  to  his  wishes.   HcDannell  v.  Bagsdaie, 

71  Tex.  28. 

The  homestead  rights  of  the  wife  are  lost  by  her 
accompanying  her  husband  when  he  abandons. 
Beece  v.  Benfro,  68  Tex.  102. 

Abandonment  of  a  homestead  oooupled  as  such 
cannot  be  accomplished  by  mere  intention,  but 
there  must  be  a  discontinuance  of  the  use,  together 
with  the  intention  not  to  use  it  again  as  a  home. 
Archibald  v.  Jacobs,  60  Tex.  248. 

Where  the  use  of  a  lot  in  controversy  Is  of  a  char- 
acter to  make  it  part  of  a  homestead,  the  intention 
of  the  occupant  is  not  a  matter  for  investigation. 
Littie  V.  Baker  (Tex.)  11  8.  W.  Bep.  549. 

Whether  the  cessation  of  the  homestead  u«e  is 
temporary  or  not,  may  be  shown  by  the  acts  of  the 
husband  alone.    Wynne  v.  Hudson,  06  Tex.  1. 


249. 

Whatever  the  interest  of  the  ancestor  was  in 
the  land,  it  descends  to  and  vests  in  the  heir, 
whether  it  be  a  term  of  years,  a  fee  simple,  or 
other  estate  extending  beyond  the  life  of  the 
ancestor.  We  have  found  no  Constitution  or 
other  Homestead  Law  like  ours,  nor  any  de- 
cision which,  in  view  of  the  plain  langiiaVe  of 
our  instrument,  justifies  us  in  departing  from 
the  well-known  meaning  of  the  terms  used, 
and,  by  construction,  formulating  what  to  our 
minds  might  be  a  more  reasonable  homestead 
or  exemption  system 

We  are  aware  the  word  •'  chOdren,"  in  a 
Texas  Statute  providing  that  a  homestead  shall 
<lescend  and  be  set  apart  to  the  widow  and 
children,  has  been  construed  to  include  only 
such  children  as  were  minors,  and  not  those 
who  were  adults.  The  word  *  'children,"  when 
used  irrespective  of  parentage,  ma^  denote  that 
class  of  persons  under  the  age  of  twenty-one 
years,  as  distinguished  from  adults,  but  its  or- 
dinary meaning,  with  respect  to  parentage,  is 
sons  and  daug:hters  of  whatever  age  (see  titles 
<-hildy  Minority,  Majority,  Abbott,  L.  Diet; 
Bouvier,  L.  Diet.),  and  the  Texas  court  adop^ 
ed  the  former  meaning  as  more  consistent  with 
the  purposes  of  homestead  le^slation,  yet  held 
that  the  estate  vested  in  the  infant  children  not 
merely  during  minority  or  infancy,  or  so  long 
Hs  tbey  continued  to  occupy  it  as  a  homestead, 
but  in  fee  and  independent  of  a  continuation 
of  its  use  as  a  home.  l<eeve%  v.  Petty,  supra; 
Horn  V.  AmoU,  52  Tex.  161. 

The  word  "heirs"  does  not  a£ford  an  oppor- 
tunity for  the  construction  thus  given  to  "chil- 
dren" as  between  minors  and  adults. 

III.  It  appears  from  the  record  before  ua 
that  at  the  time  the  bill  was  filed  to  enjoin  the 
sale  by  the  sheriff  imder  the  execution  issued 


u«    uviAj«^ot.«^au 


j^«vr^.»>w>^au^  Avr«     v&a^     |^(«a  i>««a\^a« 

property,  and  that  a  decree  bad  been  made  on 
February  3.  1887,  appointing  commissioners  to 
divide  the  same  between  herself  and  them,  and 
the  commissioners  reported  the  lands  to  be  so 
situated  that  they  could  not  be  divided  without 
great  prejudice  to  the  owners,  and  recommend- 
ed a  sale,  and  on  the  first  of  March  a  sale  was 
ordered,  and  on  the  1st  day  of  August  in  the 
same  year  the  propeity  was  sold  to  Mrs.  Fine- 
gan  and  the  sale  was  confirmed  in  the  following 
September,  and  on  the  4th  day  of  October  the 
commissioner  conveyed  the  land  to  her  by  a 
deed.  The  bill  was  filed  on  the  28d  day  of 
May  in  the  same  year,  and,  as  is  apparent,  the 
sale  and  proceedings  consequent  upon  it  were 
subsequent  thereto.  The  decree  of  partition, 
that  for  the  sale,  and  the  deed,  are  the  only 
parts  of  the  partition  proceeding  before  us,  yet 
they  give  the  information  indicated  above.  It 
also  appears  that  on  the  26th  day  of  January, 
1886,  a  few  days  less  than  three  months  after 
the  death  of  the  intestate,  Mrs.  Finegan  filed  in 
the  County  Court  of  Orange  County  an  election 
to  take  a  child's  part  In  lieu  of  dower  "  in  and 
to  all  the  real  and  personal  property  of  which 
she  was  dowable,  according  to  (he  true  intend- 
ment of  the  law,  as  widow^*  of  the  intestate. 

Upon  these  proceedings  two  positions  are 
asserted  by  counsel  for  appellant  The  first  is 
that,  the  widow  having  elected  to  take  a  child's 
part,  her  interest  in  the  estate  is  subject  to  the 
execution;  and  the  second  is  that,  the  property- 
having  been  sold  and  passed  out  of  the  heirs,  it 
has  thereby  become  subject  to  the  lien  of  the 
judgment. 

1  he  answers  to  these  propositions  are  appar- 
ent. To  the  first  it  may  be  well  said  that  if  the 
widow  had  no  other  interest  in  the  homestead 
but  dower,  as  was  held  in  the  Fridenburg  and 
McDougaU  Cases,  supra,  and  her  election  to 


Absence  of  the  family  from  the  home  for  a  long 
period  of  time  is  a  fact  to  which  due  weight  should 
be  given  upon  the  question  of  abandonment.  San- 
ders V.  Sheran,  66  Tex.  66S. 

The  intention  to  abandon  a  homestead  may  be 
shown  by  oircumstanoeB.   iZ^id. 

The  qualified  iDteotion  not  to  return  if  he  can  sell 
it  and  invest  the  proceeds  in  a  home  that  will  suit 
him  better,  is  not  an  intention  which,  connected 
with  change  of  domioii,  will  operate  an  abandon- 
ment  Ibid. 

A  wife  removing  her  residence  from  the  State 
thereby  relinquishes  all  right  of  homestead:  and  the 
business  engaged  in  by  herself  or  by  her  husband, 
or  both,  without  the  State,  is  immaterial.  McBlroy 
V.  Mc€k>ffln,  68  Tesc  208. 

Defendant  and  his  wife  agreed  to  separate,  and 
divided  the  land,  his  portion  being  under  cultiva- 
tion, but  hayingr  no  house  on  it.  It  was  held  that 
unta  the  husband  and  wife  united  in  abandoning 
the  part  she  occupied,  the  husband  could  acquire 
no  other  homestead;  the  homestead  exemption  still 
attached  to  his  portion.  Orookett  v.  Templeton,  66 
Tex.  184. 

The  mother  or  surviving  father  can,  by  abandon- 
ing the  homestead,  deprive  the  children  of  their 
I  ight.  Dawson  v.  Holt^  44  Tex.  174;  Morrill  v.  Hop- 
kins, 88  Tex.  686. 

That  this  rule  is  liable  to  abuse  is  not  a  sound  ar- 
fi  iimcnt  against  It.    Dawson  v.  Holt,  44  Tex.  179. 
6  i^  H.  A. 


VermonL 

To  acquire  a  homestead,  premises^ust  be  used 
or  kept  for  a  family  home.  There  must  be  a  pres- 
ent use,  or  a  keeping  for  that  purpose,  with  a  pres- 
ent right  to  use  them.  Keyes  ▼.  Bump,  4  New  Bng. 
Rep.  513, 69  V t.  801. 

A  widow,  by  consenting  that  her  husband^s  ad^ 
minlstrator  may  sell,  under  order  of  court,  prem- 
ises in  which  she  has  a  homestead  interest,  does  not 
waive  her  rights  to  the  homestead  fund.  Re  Wor- 
cester's Estate,  6  New  Bng.  Bep.  848, 60  Vt.  420. 

A  married  woman  who  deserted  her  husband  and 
was  living  apart  from  him  at  his  decease,  is  not  de- 
prived of  a  homestead  in  his  premises.  Lindsay  v. 
Brewer,  7  New  Bng.  Bep.  45, 60  Vt.  627. 

Where  a  wife  is  divorced  from  her  husband,  and 
the  custody  of  the  children  is  decreed  her.  and  they 
move  from  his  premises  and  are  absent  two  yeara* 
it  is  an  abandon  men  t  of  the  homestead.  Heaton  v« 
Sawyer,  6  New  Bng.  Bep.  861, 60  Y t  IflBw 

A  widow  whoee  husband  owed  no  debts  at  his  de- 
cease cannot  claim  a  continuance  of  the  homestead 
which,  in  his  lifetime,  he  had  set  apart  under  Va. 
Gode  1873,  chap.  188.    Barker  ▼.  Jenkins,  84  Va.  80&. 

WUoontin, 
Mere  temporary  removal  from  a  homestead,  with 
intention  to  reoccupy,  cannot  impair  its  exemptiOB* 
PhiUips  T.  Boot,  68  Wis.  128. 
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take  a  child's  part  was  a  surrender  of  her  dower 
claim  with  its  superiority  to  the  rights  of  cred- 
itors, this  did  Dot  affect  the  title  of  the  heirs  to 
the  entire  homestead  discharged  of  her  dower 

f  claim.  Again,  if  she  has  successfully  asserted, 
as  she  seems  to  have  done  hy  her  partition  suit, 
a  claim  to  a  one-third  interest  in  this  land  as 
against  the  heirs,  or  with  their  consent,  it  is  a 

-  matter  of  no  concern  to  the  appellant  or  other 
similar  creditors.  They  are  not  injured,  for 
the  same  land,  if  she  had  no  interest  in  it,  would 
go  to  the  heirs  exempt  from  the  indebtedness. 
As  to  the  lien  of  the  judgment,  nothing  is 
required  to  be  said  other  than  that  before  the 
juagment  was  rendered  the  title  had  descended 
to  the  heirs  exempt  from  liability  for  the  intes- 

<     tate's  indebtedness,  and  the  Judgment  against 

«  the  administratrix  was  never  a  lien  upon  it, 
even  should  we  admit  that  a  judgment  against 
an  administrator  or  administratrix  is  a  lien  up- 
on any  of  the  landJs  of  an  intestate. 

The  decree  making  the  iiyunction  perpetual 
it  a  firmed,  and  it  will  be  ordered  accordingly. 


Robert  8.  WILLIAMS,  Appt., 

STATE  OP  FLORIDA. 

.  <.-.Pla ) 

*1.  A  bail-bond  g^ven  under  the  Act  of 
Jaj&uarjrie*  1848  (MoaeL  Dig.  439.  440),  must 
be  approved  by  the  court.  If  given  while  the 
court  rendering  the  judgment  or  sentence  is  in 
seaslon. 

8  •  Where  a  statute  authoriiee  a  speelal 
remedy  against  parties  to  a  bond  or  other  par- 
ticular iDetrument.  an  instrument  of  the  charac- 
ter specified  is  necessary  to  such  remedy. 

8*  A  seal,  or  a  scrawl  to  which  the  stat- 
ute gives  the  same   effect,  is  essential 

to  a  bond;  and  an  Instrument  to  which  there  is  no 
seal  or  scrawl  is  not  a  bond,  although  in  the  body 
thereof  it  is  recited  that  the  obligors  or  parties 
thereto  have  set  their  hands  and  seals. 

4«  The  bail  which  the  Act  of  January  6, 
1848,  authorises  any  person  convicted  of 
a  crlodnal  offense,  and  sentenced  to  pay  a  flue, 
to  give,  is  expressly  required  to  be  by  bond;  and 
unless  the  instrument  given  thereunder  and  tnken 
and  approved  by  the  judge  in  open  court  has  a 
•ealfit  is  not  in  form  the  instrument  requii-ed, 
and  will  not,  when  returned  by  the  proper  of- 
ficer indorsed  with  a  default,  authorize  tbeeze- 
eutLon  which  the  statute  requires  the  clerk  on 
return  of  thefbond  to  issue  against  the  surety. 
**a8  if  there  had  been  judgment  at  law  on  such 
bond." 

ft.  That  a  bail  surety  under  the  Act  of 
January  6,  1848,  had  importuned  the 
court  to  impose  a  fine  on  the  prisoner  in- 
stead of  sentencing  him  to  the  penitentiary,  stat- 
ing be  wanted  the  prisoner  to  work  as  a  tenant 
on  his  plantation,  and  had  assured  the  court  that 
be  would  give  the  bond  required  by  the  statute 
to  secure  the  payment  of  the  flne  if  it  would 
change  the  sentence,  and  hi  consequence  of  such 
Importunity  and  assurance  the  court  changed  the 
sentence,  and  then  the  surety  signed  a  paper  pur- 
porting to  be  a  bond,  and  informed  the  court  he 
had  given  the  bond  required  by  law,  and  there- 

*Head  notes  by  Eakst,  OK,  J. 
6L.aA. 


upon  the  prisoner  was  released,  and  was  taken 
by  the  surety  to  his  plantation  and  worked  as  a 
tenant  till  the  paper  fell  due,  does  not  estop  the 
surety  from  questioning  the  legality  of  an  exe- 
cution Issued  by  the  clerk  upon  the  return  of  the 
paper,  on  the  ground  of  there  being  no  seal  to 
such  paper,  it  having  been  taken  and  approved 
In  open  oomrt  by  the  Judge. 

(December  SO,  1880 J 

APPEAL  b^  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Leon  County  in  fayor 
of  the  validity  of  a  certain  execution  issued 
against  defendant  as  surety  in  an  alleged  bail 
bond.    Bevereed, 

Statement  by  Raney,  Oh.  J.: 

On  the  4th  day  of  August,  1888,  the  clerk 
of  the  Circuit  Court  of  Leon  County  issued  an 
execution  addressed  to  all  and  singular  the  sher- 
iffs of  the  State,  oommandiog  them  that  of  the 
goods,  etc.,  of  Robert  S.Williams,  they  cause  to 
be  made  'Hbesum  of  $200,  which  is  the  amount 
of  a  fine  imposed  upon  one  Lot  Bryant  in  a 
certain  criminal  proceeding  had  "  in  said  court, 
"for  the  payment  of  wbich,  within  ninety  days 
from  the  l^th  day  of  January,  1888,  the  said 
Williams  became  his  surety,  and;a  default  has 
been  made  in  said  payment,  and  the  sheriff  haa 
returned  said  bond  into  court  indorsed  with  a 
certificate  of  such  default,  and  filed  the  same» 
and  costs  of  this  writ,"  etc. 

On  the  same  day,  the  sheriff  having  leyied 
on  certain  property  of  Williams,  and  indorsed 
the  levy  on  the  writ,  Williams  made  before  the 
clerk  an  afQdayit  of  the  illegality  of  the  writ, 
stating  as  the  grounds  thereof  that  the  instru- 
ment referred  to  in  the  writ  as  a  bond  was  not 
under  seal,  and  that  no  execution  had  issued 
against  Lot  Bryant,  the  principal  in  the  pre- 
tended bond;  and  filed  a  bond  with  surety,  in 
the  form  usual  in  such  proceedings  as  to  exe- 
cutions, the  same  having  been  approyed  by  the 
sheriff. 

It  appears  from  the  transcript  before  us  the 
paper  or  undertaking  executed  by  Lot  Bryant 
and  Williams,  and  upon  which  the  execution 
issued,  is,  in  so  far  as  it  is  necessary  to  give  the 
same,  with  the  approval  of  the  same,  and  the 
sheriff's  indorsement  thereon,  and  file-marks, 
in  the  following  words  and  figures: 

State  of  Florida,  County  of  Leon« 
Enow  aU  men  by  these  presents,  that  we. 
Lot  Bryant  and  Robert  S.  Williams,  are  held 
and  firmly  bound  unto  the  governor  of  the  said 
Stale  of  Florida,  and  his  successors  in  office, 
in  the  just  and  full  sum  of  four  hundred  dol- 
lars. .  .  .  Signed  with  our  hands,  and  sealed 
with  our  seals,  this  the  fourteenth  day  of  Jan- 
uary, A.  D.  one  thousand  eight  hundred  and 


eighty -eight. 
The<      ■ 


condition  of  the  above  obligation  is  such 
that  whereas  the  above  bounden  Lot  Bryant 
has  been  duly  tried  and  convicted,  in  the  Cir- 
cuit Court  in  and  for  the  said  County  of  Leon, 
of  stealing  a  domestic  animal,  to  wit,  a  black 
bull  yearling,  the  property  of  one  Susan 
Mitchell,  and  thereupon  by  said  court  was  sen- 
tenced and  adjudged  to  pay  a  fine  of  $200.  and 
the  costs  of  his  said  prosecution  for  his  said  of- 
fense; now,  therefore,  if  the  above-bounden 
parties,  or  either  of  them,  shall  well  and  truly 


days  from  the  date  hereof,  then  this  obligation 
to  be  void  and  of  no  effect;  otherwise  to  be  and 
remain  in  full  force  and  virtue, 
his 
Lot  X  Bryant. 

mark. 
Robert  S.  Wflliams. 

Taken  and  approved  by  me  in  open  court. 
D.  8.  Walker,  Judge. 

Indorsed: 

I,  John  A.  Pearce,  sheriff  of  Leon  Co.,  do 
liereby  certify  the  within  bondsmen.  Lot  Bry- 
ant and  R.  8.  Williams,  have  failed  to  pay 
-within  ninety  days  the  amount  of  within  bond, 
or  any  part  uiereof ,  and  have  still  failed  to  pay 
any  part  thereof,  this  18th  day  of  July,  A.  D. 
1888.  J.  A.  Pearce,  Sheriff. 

Filed  Aug.  8rd,  1888. 
C.  A.  Bryan,  Clerk. 

The  question  of  illegality  having  come  on  for 
trial  at  the  Fall  Term,  1888.  of  the  Circuit 
Court,  the  following  judgment  was  rendered: 

"  In  the  matter  of  the  affidavit  of  R  8.  Wil- 
liams, that  the  execution  issued  on  the  4th  of 
August,  A.  D.  1888,  against  him,  in  favor  of 
the  State  of  Florida,  in  the  sum  of  two  hun- 
dred dollars,  as  a  surety  on  the  bond  of  Lot 
Bryant,  is  illegal. 

*'  This  cause  came  on  to  be  heard  this  day, 
and  the  said  Williams  having  been  heard  by 
himself  in  person,  and  by  his  attorney,  John 
8.  Beard,  and  the  State  having  been  heard  by 
its  attorney,  £.  C.  Love,  Esq.,  it  appears  to  the 
court  that  the  said  Williams  importuned  the 
court  to  adjudge  a  fine  against  the  said  Lot 
Bryant  of  two  hundred  dollars,  instead  of  sen- 
tencing him  to  a  term  in  the  penitentiary,  be- 
cause the  said  Williams,  as  he  stated,  wanted 
the  said  Bryant  to  work  as  a  tenant  on  the 
plantation  of  said  Williams;  that  said  Williams 
assured  the  court  that  if  the  court  would  so 
change  the  sentence  of  the  said  Bryant,  he,  said 
Williams,  would  give  the  bond  required  by  the 
statute  securing  the  payment  of  said  fine  of  two 
hundred  dollars;  in  consequence  of  this  im- 
portunity and  assurance  the  court  did  change 
the  sentence  of  said  Bryant  from  a  term  in  the 
penitentiary  to  a  fine  of  two  hundred  dollars; 
that  thereupon  said  Williams  signed  the  paper 
purporting  to  be  a  bond,  which  is  on  file  and 
filed  with  the  clerk,  and  informed  the  court 
that  he  had  given  the  bond  required  by  law; 
that  thereupon  the  prisoner.  Lot  Bryant,  was 
released  and  taken  by  said  Williams  to  his 
plantation,  and  worked  as  a  tenant  on  his 
plantation  till  the  paper  purporting  to  be  a  bond 
lell  due,  and  then,  instead  of  paying  it,  he 
made  the  affidavit  filed  in  this  case.  Under 
this  state  of  facts,  it  is  considered  by  the  court 
that  said  Williams  is  estopped  from  saying 
that  he  did  not  give  the  bond  required  by  the 
State,  and  that  said  execution  was  not  legally 
issued." 

From  this  judgment  Williams  has  appealed. 

Mr.  John  S.  Beard  for  appellant. 

Mr.  W.   B.   Lamar^  Atty-Gen.,  for    the 
State. 
6  L.  R.  A. 


of  a  criminal  offense,  and  sentenced  to  pay  a 
fine,  shall  have  the  right,  on  being  taken  into 
custody  by  the  proper  officer  of  the  court,  or 
prior  to  such  arrest,  to  give  bail  or  security  for 
the  payment  of  such  fine  and  the  costs  of  prose- 
cution adjudged  against  him.  Such  bail  or 
security  shall  be  by  bond,  conditioned  as 
above,  and  be  executed  by  the  defendant  and 
one  or  more  good  and  responsible  persons,  to 
be  approved  oy  the  court  rendering  the  iudg- 
ment,  if  in  session  at  the  time,  or  by  the  sneriff 
or  other  officer  charged  with  the  execution  of 
the  judgment.  It  is  to  he  payable  to  the  ficov- 
emor  in  ninety  dsLjB  from  its  date,  and,  if  not 
paid  by  the  expiration  of  this  time,  the  sheriff 
or  other  officer  shall  indorse  thereon  that  de- 
fault has  been  made,  and  sign  the  indorsement, 
and  file  the  bond  with  the  clerk  of  the  court  in 
which  the  judgment  was  rendered,  and  the 
clerk  shall  forthwith  issue  execution  for  the 
amount  of  such  fine  and  costs  against  such 
*'  security  or  bail,"  as  if  there  had  been  judg- 
ment at  law  on  such  bond;  and  the  same  pro- 
ceedings shall  be  had  thereon  as  in  cases  of 
other  executions,  and  the  person  convicted 
shall  be  liable  to  be  proceeded  against  as  if  no 
such  bond  had  been  given,  until  the  same  shall 
be  fully  paid  and  satisfied. 

It  is  evident,  from  the  above  terms  of  the 
statute,  that  no  execution  is  to  be  issued  under 
it  against  the  person  convicted  or  principal  in 
the  bond  on  the  return  of  it  by  the  sheriff  after 
default,  but  only  against  the  surety  or  bail; 
and  for  this  reason,  probably,  the  second 
ground  of  illegality  stated  in  the  affidavit  has 
been  practically  abandoned  before  this  court. 
Southern  Erp.  Co.  v.  Van  Meter,  17  Fla,  788. 

The  argument  of  appellant  in  support  of  his 
first  ground  is  that,  in  the  absence  of  a  bond, 
there  was  no  basis  for  the  summary  process  of 
execution  contemplated  by  the  Statute. 

It  is  certain  that  the  instrument  executed  by 
Bryant  and  Williams  is  not  a  bond. 

In  the  case  of  United  States  v.  Linn,  40  IT.  8. 
15  Pet.  290  [10  L.  od.  742],  where,  as  here, 
the  instrument  had  no  seal,  the  supreme  court 
held  that  it  was  not  a  bond,  and  that,  as  the 
Act  of  Congress  directed  the  security  of  the 
officer,  a  receiver  of  public  mon^s,  to  be  taken 
by  bond,  it  was  not  m  form  the  instrument  re- 
quired by  the  Act,  though  binding  as  a  simple 
contract  at  common  law.  An  ''obligation" 
or  **  bond,"  says  Blackstone*s  Commentaries 
(book  2,  p.  840),  is  a  deed  whereby  the  obli^r 
obliges  himseli,  his  h^irs,  executors  or  admin- 
istrators, to  pay  a  certain  sum  of  money  at  a 
day  appointed.  A  **  deed,"  says  the  same  au- 
thority, is  a  writing  sealed  and  delivered  by  the 
parties.    Id.  295. 

Although  in  the  body  of  a  writing  it  is  said 
that  the  parties  have  set  their  hands  and  seals, 
it  is  not  a  bond  unless  it  has  been  actually 
sealed  and  delivered.  Taylor  v.  QIgmt,  2  Serg. 
&  R  502;  Demingy.  BuUitt,  IBlackf.  241. 

Our  Statute  has  given  a  scrawl  the  effect  of  a 
seal  (§  87,  p.  882,  McClel.  Dig.);  but  this  in- 
strument has  nothing  purporting  to  be  either  a 
scrawl  or  a  common-law  seal,  or  anything  in- 
teuded  for  either. 
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As,  tben,  it  is  not  a  bond,  it  is  not  the  instni- 
«DeDt  contemplated  by  the  Statute,  and,  not  be- 
ing such,  it,  aocordine  to  the  authorities,  did 
not  authorize,  and  will  not  sustain,  the  sum- 
mary remedy  provided  by  the  Act  in  case  of  a 
default  to  enforce  the  payment  of  a.bond  taken 
•and  duly  returned  under  it. 

In  Skinner  v.  MeCofrty,  2  Port.  (Ala.)  19,  up- 
<m  a  certiorari  to  a  Judgment  rendered  by  a 
justice  of  the  peace,  there  was  a  trial  in  the 
-oountr  court,  and  verdict  against  Skinner,  the 
f>laintm  in  certiorari,  and  judgment  was  ren- 
•dered  under  the  Statute  also  against  his  sure- 
ties on  the  instrument  taken  to  bring  up  such 
proceedinfi:8;  it  having  all  the  requisites  of  a 
certiorari  bond,  except  seals  to  the  signatures 
of  the  obligors.  The  Statute  gave  to  me  bond 
fl^uired  in  such  proceedings  the  force  and  ef- 
fect of  a  judgment  against  all  the  obligors,  and 
4iuthorized  execution  to  be  issued  against  them. 
It  was  held  bv  the  supreme  court  of  that  State 
that  the  sealing  is  a  distinct  and  substantive 
requisite  to  constitute  a  perfect  bond,  and  that 
without  it  the  instrument  was  not  binding  on 
the  parties  as  a  bond,  and  the  judgment  of  the 
-county  court  was  reversed,  and  a  judgment 
rendered  simply  against  Skinner,  the  original 
-defendant. 

In  Edward  v.  Brawn,  21  Me.  885,  where  the 
Statute  required  that  a  poor-debtor's  bond 
should  be  executed  by  the  debtor  as  well  as  the 
sureties,  it  was  held  that  a  bond  not  executed 
by  the  debtor  was  not  good  as  a  statutory  bond, 
though  valid  and  enforceable  as  a  common- 
4aw  bond. 

In  State  ▼.  Montgomery,  74  Ala.  226,  where 
the  decree  appealed  from  was  affirmed,  the 
appeal  bond  was  bv  its  terms  payable  to  the 
register  histead  of  the  appellee,  and  it  was  heid 
that  no  judgment  could  be  rendered  on  the  ap- 
peal against  the  sureties.  **  Being  made  ex- 
pressly payable  lo  the  register,"  says  the  opin- 
ion, '*it  is  not  a  statutory  bond;  and  hence,  if 
there  be  any  recourse  a/^ainst  the  sureties,  it 
must  be  sought  in  an  action  on  the  bond."  P. 
232;  Tarverv.  Nance,  5  Ala.  712. 

The  following  authorities  sustain  and  illus- 
trate the  principle  upon  which  we  rely,  that 
under  statutes  of  the  kind  under  consideration 
there  must  be  a  statutory  instrument  to  support 
the  special  remedy  they  authorize.  Moody  v. 
Hoe,  22  Fla.  »09;  SeuKiU  v.  Franklin,  2  Port. 
•<Ala.)  498;  Brown  v.  Levins,  6  Port.  (Ala.)  414; 
Curry  v.  Barclay,  8  Ala.  484;  BuiUr  v. 
OBrien,  5  Ala.  810;  State  v.  Montgomery, 
mipra;  Miller  v.  Vaughan,  78  Ala.  828;  Earle 
V.  Dobeon,  1  Jones  (N.  G.i  515;  Biehardson  v. 
Bartley,  2  B.  Mon.  828;  Poston  v.  Southern,  7 
B.  Mon.  289;  The  Justices  v.  Smith,  2  J.  J. 
Marsh.  472;  Morse  v.  Hodsdon,  5  Mass.  814; 
Winthrop  v.  Dockeridorff,  8  Me.  156;  Pease  v. 
Norton,  6  Me.  229;  Branch  v.  Branch,  6  Fla. 
814;  United  States  v.  Linn,  40  U.  S.  15  Pet. 
290riOL.  ed.  742]. 

The  record  shows  that  the  bond  was  "  taken 
«Dd  approved  in  open  court,"  by  the  circuit 
ludge,by  whom  alone  it  could  have  been  taken 
and  approved  while  the  court  was  in  session. 
This  approval  was  error,  and  though,  of  course, 
it  would  not  have  been  given  had  the  absence  of 
the  seal  been  noticed  by  the  judge,  still  it  gave 
no  validity  to  the  paper  as  a  bond.  The  Statute 
authorizes  an  execution  to  be  issued  by  the 
<  L.  R.  A. 


clerk  upon  due  return  of  the  bond,  and,  when 
there  is  no  bond,  the  writ  cannot  be  issued  "as 
if  there  had  been  a  judgment  at  law  on  said 
bond."  The  existence  of  a  bond  is  indispen- 
sable to  the  power  of  the  clerk  in  the  premises, 
and  the  approval  or  acceptance  of  any  other 
kind  of  an  instrument  will  not  create  the 
power. 

As  the  Statute  does  not  authorize  the  dis- 
charge of  the  prisoner  pending  the  term  of  the 
court,  until  the  bond  has  been  approved  by  the 
iudge,  a  bond  cannot  be  said  to  be  given  under 
it,  pending  a  term,  until  it  has  been  so  ap- 
proved. The  fact  that  Williams  informed  the 
judge  that  he  bad  ^ven  the  bond  required  by 
law  does  not,  considering  the  patent  character 
of  the  defect  and  the  approval  of  the  instru- 
ment by  the  judge,  show  that  the  omission  of 
the  seal  was  intentional  or  fraudulent,  or  that 
Williams  did  not  intend  to  give  a  bond  when 
he  made  the  proposition  for  a  change  of  the 
sentence  detailed  in  the  judgment,  even  assum- 
ing that  the  fraud  would  estop  Williams  from 
taking  advantage  of  the  abeenoe  of  a  seal,— a 
point  upon  which  we  intimate  no  opinion. 
The  employment  of  Bryant  as  a  tenant  on 
Williams'  plantation  is  a  matter  solely  between 
those  parties,  and  one  with  which  the  State  bad 
no  connection,  and  it  is  not  shown  to  have  in- 
fluenced the  approval  6f  the  bond. 

The  conduct  of  Williams  set  out  in  the  judg- 
ment appealed  from  did  not  stipplv  the  place 
of  a  bond,  and  does  not  estop  Williams  from 
resisting  a  proceeding  for  which  in  law  there 
was  no  authority.  His  conduct  is  not  before 
UB  in  any  other  aspect. 

The  ease  will  be  remanded  to  the  Circuit  Court, 
with  directions  to  set  aside  the  execution  as  iUe- 
gak 
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*  1  •  A  general  demurrer  to  a  bill  as  for  want 
of  equity  will  be  overruled  if  there  is  any  equita- 
ble ground  of  relief  stated  in  the  bill,  even  if 

'*Head  notes  by  BirroHau:.,  J. 


VonL—Trade-fiame  and  trade-matrk, 

A  name  not  being  a  name  of  a  private  estate,  but 
that  of  a  large  ^undary  of  land  containing  a  num- 
ber of  private  estates,  cannot  be  appropriated  as  a 
trade-mark  by  the  owner  of  one  of  the  estates  to  the 
exclusion  of  the  others  (Laughman  v.  FiperOPa.)  5  L. 
R.  A.  609):  ao  a  mere  geographical  name  cannot  be 
appropriated;  nor  can  a  word,  mark  or  device 
which  denotes  merely  the  nature,  kind  or  quality 
of  the  article  {Jb(dy,  bat  anyone  may  aiBz  to  the 
product  of  his  own  manufacture  any  symbol  or 
device  not  previously  appropriated.    IMd, 

A  trade-name,  though  not  strictly  a  trade-mark, 
is  property  and  as  auch  will  be  protected.   iZrtd. 

Violation  of  trade-mark  of  goods  intended  for 
transportation  to  a  foreign  country.  See  United 
States  V.  Koch  (Mo.)  5  L.  R.  A.  190. 

Protection  of  the  use  of  a  label  showing  the  goods 
had  been  made  in  clean,  healthy  shops  by  lint-class 
workmen.  See  Oarsons  v.  Ury  (Mo.)  5  L.  R.  A  ftli, 
with  note  referring  to  all  prior  decisions. 


Soe  also  8  L.  U.  A.  320:  0  L.  R.  A.  ;>7(»:   10  L.  R.  A.  833;   13  L.  R.  A.  377;  25 
L.  R.  A.  100;  41  L.  R.  A.  H)2 :  43  L.  R.  A.   820;  44  L.  R.  A.  841. 


that  he  manuf  aotures  and  sells  by  a  peculiar  label, 
symbol  or  trade-mark,  and  no  other  person  has 
a  ri^ht  to  adopt  his  label  or  trade-mcrk,  or  one  so 
like  his  as  to  lead  the  public  to  suppose  the  article 
to  which  it  is  affixed  is  the  manufacturer's. 

3.  A  Buui  mm,j  acquire  the  rii^hi  of  a 
trade-mark  in  his  own  name  or  the 
name  of  any  person,  but  he  cannot  acquire 
the  ri^ht  of  a  trade-mark  in  the  use  of  his  own 
name  to  the  exclusion  of  the  ri^rht  of  another 
person  by  the  same  name,  and  whose  place  of 
business  is  in  the  same  place. 

4.  When  a  man  manwftfcctnreg  hia  goode 
at  a  particular  place*  he  may  use  the  name 
of  thsil  place,  in  combination  with  other  words, 
as  a  trade-mark  to  distinguish  the  origin  or  own- 
ership of  his  iiroods,  and  no  other  person  will  be 
permitted  to  use  the  name  of  the  same  place  upon 
goods  manufactured  by  him  at  another  and  dif- 
ferent place. 

0.  A  party  whose  trade-mark  has  been 
▼iolated  is  entitled  to  recover  ali  profits  real- 
ised by  the  wrong-doer  from  sales  of  the  spurious 
articles,  and  also  all  damages  resulting  from  such 
violation. 

(January  7, 1800.) 

CROSS-appeals  from  a  decree  of  the  Circuit 
Court  for  Duval  County  enjoinini^  defend- 
ant from  infringing  plaintiff's  trade-marks,  de- 
fendant appealing  from  so  much  of  the  decree 
as  granted  the  injunction,  and  plaintiff  appeal- 
ing from  80  much  of  the  decree  as  disallowed 
his  claim  to  damages.  Affirmed  on  d^endanf$ 
appeotl;  reversed  an  plaintiff't  appecU, 

Statement  by  Mitchell*  /.; 

This  case  comes  here  upon  appeal  and  cross- 
appeal  from  the  CircuitCourt  of  Duval  County. 

The  bill  was  filed  August  6,  1885,  and  al- 
leges, among  other  things: 

That  the  complainant  engaged  in  and  com- 
menced the  manufacture  and  selling  of  cigars 
at  Key  West,  Fla.,  in  1875.  That  complainant 
used  exclusively  Havana  tobacco  at  his  factory, 
and  that  he  established  amons  purchasers, 
dealers,  etc.,  a  high  reputation  for  his  cigars, 
and  that  his  cigars  still  maintain  said  bi£?h  rep- 
utation. That  the  climate  at  Key  West  is 
more  favorable  to  the  manufacture  of  Havana 
cigars  than  points  north  of  that  place.  That  to 
identify  his  cigars  among  consumers,  etc., 
years  ago  complainant  adopted  and  used,  and 
still  uses  upon  the  boxes  in  which  his  cigars 
are  packed,  certain  marks,  names,  labels  and 
pictures,  by  which  his  cigars  became  known  to 
the  trade  and  public.  That  the  quality,  eta, 
of  his  cigars,  in  the  estimation  of  consumers, 
etc.,  depend  upon  the  locality  of  manufac- 
ture, as  well  as  the  quality  of  tobacco  used  in 
making. 

That  the  complainant  caused  to  be  stamped 
or  branded  on  his  cigar-boxes  the  words  *'Key 
West,"  and  the  words  "Key  West"  printed 
upon  the  labels,  pictures  and  paper,  both  upon 
the  inside  and  outside  of  such  boxes,and  caused 
to  be  stamped  or  branded  upon  such  boxes, 
and  printed  upon  the  labels,  pictures  and  paper, 
complainant's  name,  *'E.  H.  Qato"  or  **Edu- 
ardo  H.  Gato." 
C  Iw  R.  A. 


known  among  dealers,  etc.  That  in  addition 
to  the  words,  pictures,  etc. ,  upon  complainant's 
cigar  boxes,  complainant,  upon  certain  brands 
ofhis  cigars,  in  the  manufacture  of  which  be 
has  made  a  specialty,  and  on  the  labels  and 
pictures  thereon,  has  caused  to  be  branded 
and  printed  the  word  "  Bouquet,"  both  sepa- 
rate from,  and  in  connection  with,  the  worde 
"E.  H.  Gato,"  "Eduardo  H.  Gato,"  and  ''Key 
West,"  and  that  the  cigars  put  up,  etc.,  a» 
aforesaid,  have  been  for  many  years  and  are 
now  known  to  the  trade,  etc..  as  "Gato's  Bou- 
quet Cigars  of  Key  West,"  "Gato's  Key  West. 
Cigars.'^ and  *'Cigars  Bouquet  de  E.  H.  Oato, 
Key  West."  That  on  certain  other  cigars  man- 
ufactured by  complainant  be  has  caused  to  be- 
branded  and  printed  on  the  labels,  etc.,  of  the 
boxes,  the  words  "La  Estrella,"  both  separate 
and  in  connection  with  the  words  "Key  West,*" 
•'E.  H.  Gato,"  and  ^'Eduardo  H.  Gato,"  and 
that  this  brand  of  cigars  has'  become  widely 
known  to  the  market,  etc.,  as  "Gate's  Estrella^ 
Cigars  of  Key  West,"  or  as  **  Gate's  Key  West 
Estrella  Cigars,"  and  that  both  the  Bouquet 
and  Estrella  brands  of  cigars  made  by  com- 
plainant at  his  said  factory  have  become  favor- 
ites in  the  market  among  buyers,  etc.,  and  are 
known  as  cigars  of  very  superior  quality,  and 
that  said  cigars  are  made  of  the  best  Havana, 
tobacco,  etc. 

That  complainant  made  use  of  the  distinctive 
words  **Bouquet,"  "La  Estrella,"  and  the  word*. 
"Key  West"  and  "E.  H.  Gato"  and  "Eduardo- 
H.  Gato,"  upon  the  boxes  of  his  cigars  and 
labels,  etc.,  as  trademarks,  and  to  distinguish 
his  cigars  in  the  market,  etc.,  from  cigars  made 
and  put  upon  the  market  by  other  manufactur- 
ers, long  before  the  defendants  made  use  of  the 
said  distinctive  words  upon  boxes  of  cigars, 
labeled  and  printed  thereon  as  hereinafter 
stated  and  complained  of. 

That  the  defendants,  or  one  or  more  of  them, 
about  the  year  1883,  commenced  to  manufac- 
ture cigars  at  Jacksonville,  Fla.,  under  the  name 
and  style  of  the  firm  of  "El  Modelo  Cigar 
Manufacturing  Co."  or  "Company,"  and  that 
they  from  that  time  have  and  are  still  manu- 
facturing cigars  on  an  extensive  scale.  That 
defendants  use  seed  tobacco  in  their  business, 
and  make  their  cigars  of  seed  tobacco,  at  their 
factory,  which  is  a  much  inferior  quality  of 
tobacco  to  the  Havana  tobacco,  in  the  estima- 
tion of  dealers,  etc.,  and  is  in  i>oint  of  fact  a 
greatly  inferior  tobacco  to  the  Havana  tobacco, 
and  well  known  to  all  manufacturers,  etc 

That  the  defendants,  well  knowing  the  su- 
perior qualities  of  complainant's  cigars,  and 
the  large  and  extensive  trade  therein  and  sales- 
thereof  which  complainant  has  built  up  and 
established  in  the  markets  of  the  country,  and 
among  consumers,  etc. ,  by  his  skill,  etc.,  by 
making  his  cigars  at  Key  West^  where  they 
were  represent^  to  be  made,  and  of  Havana 
tobacco,  as  they  were  likewise  represented  to 
be  made,  and  that  complainant  had  thereby  ac- 
quired and  secured  a  profitable  business  in  the 
making  and  selling  of  his  cigars,  and  confed- 
erating and  contriving  to  injfure  complainant 
in  his  business,  etc,  in  the  year  1888,  com- 


etc.,  used  and  employed  by  complainant,  in 
Bucb  manner  and  with  aucb  combination  upon 
some  of  tbe  boxes  of  cigars  made  by  them,  to 
deceive  and  palm  off  upon  and  sell  to  pur- 
chasers, etc.,  the  inferior  cigars  of  the  defend- 
ants' manufacture,  as  and  for  the  cigars  manu- 
factured by  complainant  at  Key  West.  That 
defendants  ever  since  about  the  year  1888  have 
deceived,  palmed  off  and  sold  continuously  to 
■uch  traders,  etc.,  the  product  of  their  factory, 
ftt  Jacksonville,  as  and  for  the  cigars  made  by 
complainant  at  his  factory  at  Key  West,  to  the 
^eat  damage  and  injury  of  complainant. 

That  the  defendants'  brand  and  stamp  upon 
tbe  boxes  containins^  their  cigars  manufactured 
at  JacksonviUe,  and  print  upon  the  labels,  pic- 
tures and  paper  upon  said  boxes,  the  words 
"Key  West"  and  **G.  H.  Gato,"  in  conspicu- 
ous places  upon  said  boxes,  and  in  form  and 
size  of  letters  identical  with  or  similar  to  the 
form  and  size  of  letters  employed  and  used  by 
complainant  upon  his  boxes  of  cigars  and  la- 
bels and  pictures  thereon,  and  that  the  defend- 
ants' stamp,  brand  and  print  upon  the  boxes  of 
their  ci^:ars,  pictures  and  labels  thereon,  the 
words  *'G.  H.  Gato"  and  "Key  West."  both 
separately  and  in  combination  with  each  other, 
and  in  such  manner,  form,  style  and  general 
appearance  to  the  eye  as  to  readily  deceive 
traders,  purchasers  and  consumers,  and  by 
such  means  do  cause  them  to  take,  purchase, 
sell  and  consume  the  cigars  of  defendants  as 
and  for  the  cigars  of  complainant,  and  with 
the  intent  and  design  so  to  do.  That  the  de- 
fendants used  and  employed  upon  their  boxes 
of  cigars  the  letters  and  words  "G.  H.  Gkto*' 
prior  to  the  time  when  the  person  known  by 
that  name  became  a  member  of  said  firm,  ana 
the  defendants  so  stamped  and  printed  upon 
the  boxes  of  cigars,  and  upon  the  labels  and 
pictures  thereon,  the  said  initial  letter  "G,"  as 
to  make  it  appear  to  the  eye,  and  cause  it  to  be 
readily  read  and  taken  by  dealers,  etc.,  for  the 
letter  "E,"  the  initial  letter  of  complainant's 
name;  and  the  defendants  have  offered  and 
sold,  and  continue  to  offer  and  sell,  their  said 
ci^rs,  stamped,  branded  and  printed  as  afore- 
said, as  and  for  Gate's  Key  West  cigars,  at  a 
price  much  less  than  complainant  has  sold  or 
can  sell  his  cigars  without  loss,  and  thereby  have 
deprived,  and  do  continue  to  deprive,  com- 
plainant of  his  reasonable  and  lawful  profits  in 
his  said  business. 

That  tbe  defendants  have  also  used  and  em- 
ployed, for  two  years  and  upwards,  and  do 
now  use  and  employ,  brand  and  print  upon 
their  boxes  of  cigars,  made  by  them  at  their 
factory  at  Jacksonville,  the  words  "Bouquet" 
and  "La  Estella,"  both  separately  and  in  com- 
bination with  the  words  "G.  fl.  Gato"  and 
"Key  West,"  so  as  to  appear  like  and  resemble 
the  same  words  upon  the  boxes  of  complain- 
ant's cigars,  and  by  such  means,  and  by  repre- 
senting and  advertising  in  newspapers,  and  by 
their  agents  and  otherwise,  which  defendants 
have  done,  and  now  do,  the  said  cigars  as  "Ga- 
te's Key  West  Cl^^ars."  and  as  "Qato's  Bou- 
Suet  Cigars,"  and  as  Gate's  Estella  Cigars  of 
ley  West,"  do,  and  for  a  long  time,  to  wit, 
for  two  years  and  upwards,  have,  palmed  off 
•  L.R.A. 
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issue,  as  prayed  for  in  said  bill  of  complaint. 

The  errors  assigned  upon  cross-appeal  by 
-complainant  are:  * 'Gomes  now  Eduiurdo  H. 
-Gato,  wbo  prosecutes  a  cross  appeal  in  the 
4ibove-en  titled  cause,  and  petitions  the  said  su- 
preme court  to  reverse  so  much  of  the  inter- 
locutory decree  of  the  circuit  court  entered 
on  the  demurrer  to  the  bill  as  declares  he,  as 
•complainant,  cannot  recover  anv  damages  in 
the  cause  beyond  profits  received  oy  defendants 
by  the  infringement  of  his  trade-mark/'  etc.; 
"and,  as  ground  of  such  appeal,  says  the  said 
-circuit  court  erred  in  so  ruling." 

Messrs.  G.  B.  Patterson  and  H.  Bisbee* 

for  complainant: 

In  such  a  case  as  this  the  essence  of  wrong  is 
the  selling  of  the  goods  of  one  manufacturer 
or  vendor  as  and  for  the  goods  of  another. 

DeUiware  A  H.  Canal  Co.  v.  Ciark,  80  U.  S. 
18  WaU.  822  (dO  L.  ed.  584). 

To  represent  that  goods  are  manufactured  at 
a  puticular  place  by  a  person  whose  manufac- 
,  ture  had  acquired  a  great  reputation,  when  in 
fact  by  a  different  person  at  a  different  place, 
is  a  fraud  upon  the  public  which  no  court  of 
•equity  will  countenance. 

Manhattan  M.  Co.  ▼.  Wood,  108  U.  8.  218 
<27  L.  ed.  706);  McLean  ▼.  Fleming,  96  U.  8. 
245  (24  L.  ed.  828). 

Where  one  person  manufactures  his  goods  at 
a  particular  place  and  uses  the  name  of  that 
place,  either  alone  or  in  combination  with 
other  words,  as  a  trade-mark  to  distinguish  the 
oricrin  or  ownership  of  his  goods,  no  other  per- 
son will  be  permitted  to  use  tlie  name  of  the 
«ame  place  upon  goods  manufactured  by  him 
■at  another  and  different  place. 

See  Delaware  d  H.  Canal  Co.  r.  Clark,  80 
U.  S.  18  Wall.  825  (20  L.  ed.  584):  OUmnAH. 
Mfg.  Co.  v.  HaU,  61  N.  Y.  226.  230,  19  Am. 
Rep.  278;  Nevman  v.  Alw/rd,  51  N.  Y.  189, 10 
Am.  Rep.  588;  Congress  d  E.  Spring  Co..  v. 
High  Rock  C.  Spring  Co.  45  N.  Y.  291;  Satoyer 
v.  Horn,  1  Fed.  Rep.  24. 

One  person  will  not  be  permitted,  though  his 
name  be  the  same  as  that  of  another  person  or 
manufacturer,  to  represent  his  goods  as  and  for 
•the  goods  of  another. 

Oilman  y.  HunneioeU,  122  Mass.  189, 88  Am. 
Rep.  837. 

A  family  name  will  be  protected  if  another 
use  it  in  sucn  a  wav  as  to  mislead  purchasers. 

Marshall  v.  Pinkham,  52  Wis.  572,  88  Am. 
Kep.  756. 

f  D.  F.  Tayler  &  Co.,  on  hairpins,  using  the 
firm  name  as  a  trademark,  may  enloin  L.  B.  Tay- 
lor &  Co.,  from  using  the  latter  s  name  upon 
hairpins. 

Williams  ▼.  Brooks,  50  Conn.  278,  47  Am. 
Rep.  642;  Shaver  v.  Shaver,  54  Iowa,  208.  8ee 
McLean  v.  Fleming,  96  U.  8.  245  (24  L.  ed.  828). 

The  following  words  have  been  protected  as 
trade -marks,  to  wit:  "Insurance  Oil"  (Insur- 
once  Oil  Tank  Co.  v.  Scott,  88  La.  Ann.  946,  89 
Am.  Rep.  286);  "Pride"  as  a  trade-mark  for 
oigars  (Hier  v.  Abrahams,  82  N.  Y.  519,  87 
Am.  Rep.  589);  "La  Favorite"  as  applied  to  a 
-stamp  on  flour  barrels  {Hdt  v.  Menendez,  28 
Fed.  Rep.  869);  "St.  Louis  Lager  Beer  (^nA«u- 
«  L.  R.  A. 


"528"  on  hosiery  in  combination  with  a  wreath 
and  eagle  will  be  protected.  Lawrence  Mfg. 
Co.  V.  LotoeU  Hosiery  Mills,  129  Mass.  825,  87 
Am.  Rep.  862. 

Intent  upon  the  part  of  the  defendant  to  in- 
fringe upon  the  plaintiff's  trade-mark,  or  to  de- 
ceive the  public,  is  not  a  necessary!  element  in 
any  case. 

See  Gorham  Go.  ▼.  White,  81  U.  8.  14  WalL 
521  (20  L.  ed.  786);  Morgan's  Sons  Co.  v.  TVaxOl, 
89  N.  Y.  292,  42  Am.  Rep.  296;  WiUiams  r. 
Brooks  and  ffier  y.  Abrahams,  supra. 

The  complainant  in  such  case  as  this  is  en- 
titled to  nominal  damages  though  he  may  be 
unable  to  show  defendants  made  any  profits. 

Thomson  v.  Winchester,  19  Pick.  214;  Bkfeld 
▼.  Payne,  4  Bam.  &  Ad.  410;  Bodgers  v.  ^To- 
mU,  6  Hare,  825;  Marshy.  BiUings,  7  Cush.  822. 

He  is  entitled  to  damages  though  defendants 
made  no  profit. 

Graham  ▼.  Plate,  40  Cal.  598,  6  Am.  Rep 
689.    See  PbUb  v.  Eichele,  62  Mo.  171 ;  A tlantU 
Milling  Co.   v.  Bobinson,  20  Fed.  Rep.   217; 
HosUtter  ▼.  Vowinkle,  1  Dill.  829;  PitUY.  HaU, 
2  Blatchf.  229. 

Messrs.  Randall*  Walker  ft  Foster  for 
defendant 

Mitchellt  J.t  delivered  the  opinion  of  the 
court: 

The  first  question  to  be  decided  is.  Did  the 
court  below  err  in  overruling  the  first  ground 
of  the  demurrer  to  the  bill? 

In  discussing  the  demurrer  to  the  bill,  coun- 
sel for  appellants  insist  that  defendants  had  the 
right  to  use  the  name  of  G.  H.  Qato,  and  that 
Gato  had  the  right  to  manufacture  cigars,  and 
that  G.  H.  C^ato  had  the  rig:ht  to  use  his  own 
name  in  announcing  the  origin  of  his  cigars, 

Srovided  no  fraud  was  practiced  by  him  in  so 
oing,  and  cite  the  following  authorities  as  sus- 
taining their  position:  Partridge  ▼.  Menek,  8 
Barb.  Ch.  101,  47  Am.  Dea  281,  and  noU; 
Clark  V.  Clark,  25  Barb.  76;  Burgess  v.  Bur- 
gess, 17  Eng.  L.  &  Eq.  257;  Faber  v.  J^aber,  49 
Barb.  857;  Wolfe  v.  Burke,  7  Lans.  151;  Me- 
neely  v.  Meneely,  62  N.  Y.  427;  Massam  v.  /. 
W.  Thorley's  CatOe  Food  Co.  86  L.  T.  N.  8.  848; 
Ainsworth  v.  Walm^sley,  85  L.  J.  N.  8.  Ch.  852; 
Hardy  v.  Cuttor,  8  Pat.  Off.  (3az.  468;  Car- 
michel  v.  Latimer,  11  R.  I.  895,  28  Am.  Rep. 
481;  Becker  v.  Decker,  62  How.  Pr.  218;  OH- 
tnan  v.  HunneweU,  122  Mass.  189. 

Now,  we  admit  the  soundness  of  the  legal 
proposition  as  laid  down  supra;  but  after  the 
complainant,  whose  factory  was  located  at  Key 
West,  had  adopted  his  own  name  in  combina- 
tion with  the  words  ''Key  West,"  "La  Estrel- 
la  "  and  "Bouquet,"  and  certain  brands,  labels 
and  pictures  as  his  trade-marks,  the  defendants 
did  not,  afterwards,  have  the  right  to  adopt  the 
name  of  "G.  H.  (3ato,"  in  combination  with 
the  words  "Estella,"  "Bouquet"  and  "Key 
West,"  and  certain  brands,  labels  and  picturesj 
in  combination  with  the  name  of  "G  U.  Gfato, 
as  their  trade- marks,  when  the  words,  etc,  so 
adopted  by  them,  so  clearly  resembled  the 
trade-marks  so  adopted  bv  the  complainant  as 
to  enable  them  to  palm  off  upon  and  induce  an 
ordinary  purchaser  to  buy  their  cigars  for  thost 


Mark  Cas.  (Price  &  8.)  163,  50  Md.  591;  Hum- 
j}/irei/8*  8.  K  Medicine  Co.  v.  Wem,  Am.  Trade- 
Mark  Cas.  (Price  &  S  j  711,  14  Fed.  Rep.  250; 
Ligrjeit  dk  M,  Tobacco  (jO,  v.  Bynes,  Am.  Trade- 
Mark  Cas.  (Price  &  8.)  898,  80  Fed.  Rep.  883; 
Glen  Gove  Mfg,  Co,  v.  LvcMing,  Am.  Trade- 
Mark  Cas.  (Price  &  8.)  957,  22  Fed.  Rep.  828; 
Insurance  Oil  Tank  Co.  y.  8coU,  83  La.  Ann. 
^46,  89  Am.  Rep.  286;  HierY,  Abraham,  82  N. 
Y.  519. 

It  is  now  well  established  that  a  man  may 
acquire  the  right  of  a  trade-mark  in  his  own 
name,  or  in  the  name  of  any  person,  bat  a  man 
<:anDot  acquire  the  right  of  a  trade-mark  in  the 
use  of  his  own  name,  to  the  exclusion  of  the 
Tight  of  another  person  b^  the  same  name,  and 
whose  place  of  business  is  in  the  same  place; 
jet  it  is  well  settled  in  the  law  of  trade-marks 
that  when  one  i)erBon  uses  his  own  name  to 
identify  and  distinguish  the  origin  and  owner- 
ship of  his  goods,  which  are  manufactured  at  a 
particular  place,  no  other  person  by  the  same 
name  will  be  permitted  to  use  his  name  on  his 
own  j^oods,  if  under  such  circumstances  as  are 
calculated  and  designed  to  injure  the  trade  and 
business  of  another.  In  other  words,  one  man 
will  not  be  allowed,  though  his  name  be  the 
same  as  that  of  another  person  or  manufac- 
turer, to  represent  his  gcKxls  as  and  for  the 
|;oods  of  another.  QUman  y.  EunneweU^  122 
Mass.  189:  BoberUon  y.  Berry,  50  Md.  591,  83 
Am.  Rep.  887,  noU  1, 

A  man  may  establish  his  right  to  a  trade- 
mark in  the  name  of  a  place,  city  or  town,  and 
it  is  well  established  that  when  a  man  man- 
ufactures his  goods  at  a  particular  place,  and 
uses  the  name  of  that  place  in  combination 
with  other  words  as  a  trade-mark  to  distinguish 
the  origin  or  ownership  of  iiis  goods,  no  other 
person  will  be  permitted  to  use  the  name  of  the 
same  place  upon  goods  manufactured  by  him 
St  another  and  different  place.  Delaware  & 
Hudson  Canal  Co,  v.  Clark,  80  U.  8.  18  Wall. 
825  [20  L.  ed.  584];  Congreaa  db  Empire  Qpring 
Co.  Y.  High  Bock  Congress  Spring  Co.  45  K.  Y. 
291;  Newman  r.  Ahord,  51  N.  Y.  189;  Glenn 
4t  HaU  Mantifaeturing  Co.  y.  HaU,  61  N.  Y. 
226;  Sawyer  y.  Horn,  1  Fed.  Rep.  24;  Oilman 
T.  HunneweHl,  122  Mass.  189;  Bob&rtson  y. 
Berry,  50  Md.  591,  88  Am.  Rep.  837,  noU  L 

Under  these  decisions  it  will  be  seen  that  the 
•defendants  clearly  had  no  right  to  use  the  name 
of  the  place,  Key  West,  or  the  name  of  G.  H. 
Oato,  either  alone  or  in  combination  with  the 
other  words,  as  alleged  in  the  bill  to  haYe  been 
used  by  them. 

The  defendants  by  their  answer  sYer  that 
ihey  did  not  intend  to  injure  the  complainant 
by  any  oontriYance,  etc. 

But  do  not  the  facts  and  circumstances  of 
the  case  contradict  such  averments  of  the  de- 
fendants? If  they  did  not  intend  to  injure  the 
complainant  why  did  they  aver  in  their  answer 
that  the  atmosphere  of  Key  West  was  not  more 
favorable  for  the  manufacture  and  preserva- 
tion of  cigars  than  at  i>oints  north  of  that  place, 
when  thev  had  branded  their  boxes  '*Key 
West,"  ana  had  printed  on  their  letter  and  bill 
heads  the  words  "Kev  West"  and  '*(^to'8  Fine 
Key  West  Cigars,"  thereby  inducing  the  pub- 
6  L.  R.  A. 
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Conn.  278;  Liggett  d  M.  Tobaeeo  Co.  v.  Eynea, 
20  Fed.  Rep.  888. 

We  bave  not  been  iurnished  with  any  of  de- 
fendants' boxes  of  the  Estella  brand,  but  the 
bill  alleges  that  this  brand  of  defendants  so 
cIosel7  resembles  the  Estrella  (star)  brand  of 
complainant  that  it  is  calculated  to  mislead  the 
public  into  believing  the  brand  of  the  defend- 
ants to  be  that  of  the  complainant.  The  de- 
murrer to  the  bill  admits  these  allegations  of 
the  bill,  and  the  defendants  virtuall/admit  the 
truth  of  the  allegations  in  their  answer.  They, 
it  is  true,  deny,  in  a  general  way,  the  allega- 
tions of  the  bill  in  regard  to  the  said  brand  so 
closely  simulating  complainant's  (brand,  bat 
fail  utt^ly  to  show  wherein  their  brand  does 
not  resemble  the  complainant's.  They  admit 
the  manufacture  of  the  Estella  brand  of  cigars 
at  Jacksonville,  but  say  that  the  word  "Estella" 
is  not  "Estrella,"  as  alleged  in  the  bill.  Is  this 
a  denial  of  the  positive  allegations  of  the  bill 
as  to  the  resemblance  between  the  said  two 
brands?  Certainly  not.  Then  why  did  uot 
the  defendants  deny  the  allegations  of  the  bill, 
if  they  were  not  true?  They  admit  the  auc- 
tions of  the  bill  to  be  true;  that  is  to  say,  that 
they  intended  to  deceive  the  public,  profit  by 
the  deception,  and  to  injure  the  complainant. 
The  omitting  of  the  letter  **r,"  as  aforesaid, 
was  but  an  artifice  resorted  to  by  the  defend- 
ants, imder  the  belief  that  it  would  not  be  de- 
tected, but,  if  detected,  it  might  protect  them 
in  a  suit  for  damages  by  the  complainant  against 
the  defendants  for  so  pirating  his  trade-mark. 
No  other  conclusion  would  &  consistent  with 
the  facts  of  the  case. 

The  affidavits  of  Bishop  &  Ck>.  and  others 
filed  in  the  case  tend  to  show  that  the  defend- 
ants bave  palmed  off  and  sold  their  said  cigars 
as  and  for  those  of  the  complainant,  and  that 
the  agents  of  complainant  have  had  to  publish 
notices  in  newspapers  cautioning  the  public 
against  the  deception  thus  practiced  by  the  de- 
fendants. This  the  defendants  have  attempted 
to  contradict  by  filing  counter-affidavits,  stat- 
ing that  the  affiants  knew  of  no  such  efforts, 
either  on  the  part  of  the  defendants  or  their 
agents,  to  palm  off  or  use  their  cigars  as,  of 
and  for  those  of  the  com  plainant .  This  is  mere 
negative  evidence,  and  proves  nothing.  There 
was  no  error  in  granting  the  temporary  injunc- 
tion. 

This  disposes  of  the  errors  assigned  by  ap- 
pellants, but  counsel  in  their  argument  further 
contend  that  the  complainant  has  been  guilty 
of  such  laches  that  he  is  not  entitled  to  the  re- 
lief he  prays  for.  and  cite  6  Wait,  Act.  and 
Def.  42, 43;  Beardv,  Turner,  18 L.  T.  N.  8.  747. 

The  rule  in  England  in  trade-mark  cases  is 
more  stringent  than  in  this  country,  and  a  lack 
of  diligence  there  in  suing  deprives  complain- 
ant in  equity  of  the  right  to  an  injunction  or 
an  account.  But  our  courts  are  more  liberal 
in  this  respect.  A  long  lapse  of  time  ^ill  not 
deprive  the  owner  of  a  trade-mark  of  an  in- 
junction against  an  infringer,  but  a  reasonable 
diligence  is  required  of  a  complainant  in  assert- 
ing his  rights,  if  he  would  hold  a  wrong-doer 
to  an  account  for  profits  and  damages.  This 
rule,  however,  applies  only  to  those  cases  where 
6  L.  R.  A. 


Trade-Mark  Cas.  (Price  &  8.)  564,  9  Fed.  Rep. 
601. 

Nor  will  the  acquiescence  of  any  person  iik 
the  wrongful  use  of  his  name  estop  him  from 
asserting  his  rights  in  equity,  unless  he  has  no- 
tice dunng  such  acquiescence  of  the  facts  ren- 
dering the  use  of  his  name  wrongful.  Barton^ 
Mfg.  Go.  V.  Horton  Mfg.  Co.  Am.  Trade-Mark 
Cas.  (Price  &  8.)  857,  18  Fed.  Rep.  816. 

And  the  laches  of  the  complainant  wfil  not 
avail  as  a  defense  in  a  proceeding  to  restrain 
the  use  of  a  trade-name  when  the  defendant 
adopted  the  name  with  a  fraudulent  intent 
Sanders  v.  Jacob,  Am.  Trade-Mark  Cas.  (Price 
&  8.)  1048,  2  West.  Rep.  408,  20  Mo.  App.  «6. 

The  complainant  was  in  no  such  laches  aa 
would  deprive  him  of  his  rights  in  the  premises. 

The  only  remaining  question  to  be  considered 
is.  Did  the  chancellor  err  in  sustaining  the  sec- 
ond ground  of  defendants'  demurrer  to  the 
bill? 

This  court  held  in  Doggett  v.  Hart,  6  Pla.  230, 
that,  "in  cases  of  accounts,  of  agency,  of  ap- 
portionment, of  general  average,  of  contribu- 
tion, of  waste  ana  of  partnership,  where  chan- 
oery  once  entertains  a  suit  upon  pounds  legiti- 
mately cognizable  in  that  court,  it  will  proceed 
to  adjudicate  other  matters  of  which  it  hasonlv 
incidental  cognizance,  in  order  to  avoid  a  mut 
tiplicity  of  suits." 

"Another  rule,"  says  Mr.  Story  (1  Story.  Eq. 
Jur.  §  64A;).  "respects  the  exercise  of  jurisdic- 
tion when  the  title  is  at  law,  and  the  party 
comes  into  equity  for  a  discovery,  and  for  a  re- 
lief, as  consequent  on  that  discovery.  In  many 
cases  it  has  been  held  that  where  a  party  has  a 
just  title  to  come  into  equitv  for  a  discovery, 
and  obtains  it.  the  court  will  go  on  and  give 
him  the  proper  relief,  and  not  turn  him  round 
to  the  expenses  and  inconveniences  of  a  double 
suit  at  law.  The  jurisdiction  having  once 
rightfully  attached,  it  shall  be  made  eiiectual 
for  the  purposes  of  complete  relief.  And  it 
has  accordingly  been  laid  down  by  elementary 
writers  of  high  reputation  that  *the  court,  hav- 
ing acquired  cognizance  of  the  suit  for  the  pur- 
pose of  discovery,  will  entertain  it,  for  the 
purpose  of  relief,  in  most  cases  of  fraud,  ac- 
count, accident  and  mistake.'" 

In  the  case  at  bar  the  bill  prays  for  discovery, 
an  accounting  of  profits,  injunction,  damages 
and  general  relief,  and  the  only  ground  of  ob- 
jection to  the  bill  raised  by  the  second  ground 
of  defendants'  demurrer  is  that  the  bill  praya 
damages. 

That  a  man  whose  trade-marks  have  been  in- 
fringed upon,  as  in  this  case,  is  entitled  to  com- 
pensation for  infringement,  is  unquestionable; 
and  it  strikes  us  that  it  makes  no  difference 
whether  the  compensation  to  which  the  com- 
plainant is  entitled  is  called  "profits"  or  "dam- 
ages." What  is  an  accounting  but  the  method 
by  which  to  ascertain  the  complainant's  dam- 
ages or  compensation  for  the  wrong  and  injury 
done  him  by  the  defendants? 

That  the  complainant  is  entiUed  to  damages, 
see  Hostetter  v.  Vowinkle,  1  Dill.  329;  Pitts  v. 
Hall,  2  Blatchf.  229;  Atlantic  Milling  Go.  v. 
Itobineon,20  Fed.  Rep.  217;  Graham  v.  Plate^ 
40  Cal.  598;  Marsh  v.  BiUings,  7  Cush.   322; 
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Xonebrakerr.  Stonebraker,  88  Md.  252;  JXaek- 
treU  V.  Wright,  73  N.  C.  810. 

A  party  whose  trade-mark  has  been  riolated 
i  <  entitled  to  recover  all  the  profits  realized  bjr 
t  he  wroDg-doer  from  sales  of  the  spurious  arti- 
<-1e,  and  luao  all  damages  result!  og  from  such 
violation.  Graham  y.  Plate,  40Cal.  893;  Peltz 
V.  EicheU,  62  Mo.  171;  Marsh  v.  Billingi,  7 
Cush.  822:  Atlantic  Milling  Co,  r,  Robinson, 
Am.  Trade-Mark  Cas.  (Price  &  8.)  904, 20  Fed. 
Rep.  217;  HoBteiter  v.  Vomnkle,  1  DUl.  829; 
J^itts  V.  Hall,  2  Blatcbf .  229. 

The  owner  of  a  trade-mark  is  entitled  to 
nominal  damages  for  the  violation  of  his  trade- 
mark, although  it  is  not  shown  that  he  has 
sustained  actual  damages,  and  although  the 
<lefendant'8  articles  are  not  inferior  in  ouality 
Co  his  own.  Blofcldv.  Payne,  4  Bam.  a  An. 
410,  1  Nev.  &  Man.  353;  Thomsony.  Winchester, 
19  Pick.  214;  Roclffers  v.  NaioiU.li  C.  B.  109; 
<hnr€uiy.  Joseph  Uhrig  Brewing  Go.  Am.  Trade- 
3lark  Cas.  (Priceifc  8.)  816,  8  Mo.  App.  277. 

The  decree  of  the  court  below  granting  in- 
junction is  affirmed,  but  the  order  sustaining 
ticfcndants' demurrer  to  that  part  of  the  bill 
1  hat  claims  damages,  in  excess  of  profits  real- 
ized, is  reversed,  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opin- 
ion; the  appellant,  £1  Modelo  Cigar  Manufac- 
turing Company,  to  pay  all  costs  of  the  suit. 

Subsequently  to  the  handing  down  of  the 
Above  opinion,  defendants  filed  amotion  for  re- 
hearing, and  after  consideration  Maxwell,  /., 
<leliYered  the  opinion  of  the  court: 

Appellants  are  not  satisfied  with  the  decision 
in  this  case,  and  they  now  come  with  applica- 
tion for  a  rehearing,  based  on  mistakes  of  the 
court  in  tlie  opinion  rendered. 

The  first  mistake  complained  of  Is  in  relation 
to  a  statement  of  the  court  respecting  allega- 
tions of  appellants  in  regard  to  climatic  and 
titniospheric  conditions  in  Key  West,  as  adapt- 
ed to  the  manufacture  and  preservation  of  ci- 
irars.  The  court  asked  in  argument,  Why  did 
Appellant!  "aver  in  the  answer  that  the  atmos- 


phere of  Key  West  was  not  more  favorable  for 
the  manufacture  and  preservation  of  cigars 
than  at  points  north  of  that  place,"  etc.  ?  So 
far  as  we  can  see,  this  is  but  hypercritical,  in 
that  the  word  '*aver"  was  used  instead  of  the 
word  "deny."  Whether  it  was  an  averment 
or  denial  made  no  difference  as  to  the  question 
then  under  discussion,  of  intention  to  injure 
complainant  by  the  use  of  simulative  words 
and  brands. 

The  next  Around  for  a  rehearing  is  that 
"there  is  no  allegation  in  the  bill  or  answer, 
nor  is  there  any  proof,  that  G.  H.  Gato  was  the 
junior  member  of  the  firm  of  the  El  Modelo 
Cigar  Manufacturing  Companv,  yet  the  court, 
in  its  opinion,  asked.  Why  did  they  use  the 
name  of  the  Junior  member  of  their  firm  in 
combination  with  the  words  'Key  West,'  'La 
Estella'  and '  Bouquet?* "  With  all  due  respect 
to  counsel,  this  seems  simply  frivolous.  G.  H. 
Gkito  was  spoken  of  as  the  junior  member  of 
the  firm  because  in  the  list  or  four  partners  his 
name  appeared  last.  But  whether  he  was  a 
Junior  or  other  member  did  not  affect  the  ques- 
tion involved  in  the  use  of  his  name;  the  im- 
pressive fact  being  that  his  name  was  used,  in- 
stead of  any  other  of  the  four,  or  of  the  firm 
name,  to  direct  attention  to  the  brand  of  cigars. 

The  third  ground  for  rehearing  is  that  there 
was  mistake  of  the  court  in  reference  to  the 
La  Estella  brand  of  cigars,  in  saying  that  the 
defendants  "admit  the  allegations  of  the  bill 
to  be  true;  that  is  to  say,  that  they  intended  to 
deceive  the  public,  profit  by  the  deception,  and 
to  injure  the  complainant "'^  The  paragraph  of 
the  opinion  in  which  this  sentence  occurs,  tak- 
en altogether,  is  such  as  to  render  the  sentence 
susceptible  of  reference  to  the  admission  of  de- 
fendants under  their  demurrer  to  the  bill.  In 
this  view,  the  statement  is  correct.  But  with- 
out regard  to  that,  and  even  if  the  mistake  is  a 
substantive  one,  it  cannot  affect  the  conclusion 
of  the  court,  for  there  is  still  the  Bouquet  brand 
not  touched  by  this  mistake,  which  furnishes 
sufiScient  ground  for  that  oonclusioii. 

A  rehearing  is  denied. 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


Laura  L.  FOOT 

e. 
Maria  D.  CARD. 

CBS  Conn.  L) 

1  •  A  wifb  eaa  nubintain  an  actton  against 
another  woman  for  alienating  her  husband^s  af- 
fections. 

IB.  ThehnabaiidlsnotaneceMarjrpaFty 

to  an  action  by  his  wife  against  another  woman 
for  alienating  Us  affections. 

3.  Thelketthatamaaandhiflwifbeon- 
Uniie  to  lime  tofl^ther  does  not  prevent  her 
from  maintaining  an  action  airalnst  another 
woman  for  the  alienation  of  his  affections. 

(September  18, 1880.) 

EESER7  ATION  in  the  Superior  Court  for 
New  Haven  County,  for  the  opinion  of  this 

NOTB.-flee  Bennett  v.  Bennett,  anU^  868, 118  N.Y. 
384. 
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court,  of  an  action  by  a  wife  to  recover  damage* 
for  the  alienation  from  her  of  her  husband's  af- 
fections by  defendant  Judgment  for  plaintiff 
advised. 

The  following  allegations  were  made  in  the 
complaint: 

1.  Plaintiff  was  and  is  the  wife  of  Enos  Foot, 
of  the  Town  of  New  Haven,  and  in  1872,  and 
for  many  years  previous  thereto,  she  was  living 
happily  with  her  said  husband  at  New  Haven 
as  his  wife. 

2.  About  the  year  1872  the  defendant  came 
to  New  Haven,  and  by  her  acts,  blandishments 
and  seductions  alienated  the  love  and  affection 
of  the  plaintiff's  husband,  and  destroyed  her 
happiness  and  the  happiness  of  her  home,  and 
has  continued  so  to  do  to  the  date  hereof. 

3.  The  defendant  has  at  various  times  from 
1872  to  1883,  and  at  various  places,  committed 
adultery  with  the  plaintiff's  said  husband,  and 
by  means  thereof  has  obtained  large  sums  of 
money. 


See  also  8  L.  R.  A.  420.  8.33:   10  L.  R.  A.  468;   14  L.  R.  A.  545;  26  L.  R    A 
412:  27  L.  R.  A.  120,  085;  32  L.  R,  A.  623;  38  L.  R.  A.  242;  40  L.  R.  A.  549;  43 
L.  R.  A.  114;  47  L.  R.  A.  310. 


baod,  aod  her  own  health  aod  happiness,  and 
has  been  neglected  and  abandoned  by  her  said 
husband  in  consequence  of  the  wrongs  and  in- 
juries of  the  defendant  as  aforesaid,  and  said 
abandon ment  still  continues. 

Defendant  pleaded  in  abatement  that  the 
husband  should  have  been  Joined  as  a  co-plain- 
tiff. Plaintiff  demurred  to  the  plea,  and  the 
court  held  it  insufficient. 

Defendant  then  demurred  to  the  complaint. 
Upon  these  pleadings  the  case  was  reserved  for 
Uie  advice  of  this  court. 

The  further  facts  appear  In  the  opinion. 

Mr,  CluurleB  S.  Uaniiltoii*  for  defendant. 
In  support  of  the  demurrer: 

Plaintiff  does  not  come  within  the  provisions 
of  any  of  the  existing  statutes  relating  to  suits 
whicn  may  be  brought  by  married  women 
alone. 

8tat.  1888,  §9  984-987,  2794. 

So  that  the  case  stands  squarely  upon  the 
common-law  rights  of  a  married  woman  to  sue 
in  her  own  name  alone,  for  a  tort  alleged  to 
have  been  committed  against  her  during  cover- 
ture, and  on  these  common-law  grounds  this 
suit  cannot  be  maintained  by  the  plaintiff  alone. 

Swift,  Dig.  87;  2  Addison,  Torts,  pp.  1107, 
1108;  Fowler  v.  Fruifne,  8  Conn.  820,  824; 
Smith  V.  Bank  cf  New  England,  45  Conn. 
416-419;  Edwards  r.  Sheridan,  24  Conn.  165, 
169. 

If  further  alterations  are  necessary  in  the  laws 
relative  to  married  women  bringing  suits,  it  is 
for  the  Legislature,  and  not  for  the  courts,  to 
make  them. 

Edwards  v.  Sheridan,  supra. 
'    If  a  party  has  an  adverse  interest,  who  ought 
to  Join  as  a  plaintiff,  he  is  nevertheless  to  be 
made  a  party. 

Practice  Act,  p.  4,  g  11. 

The  proper  mode  of  taking  advantage  of  a 
Donioinder  is  by  plea  in  abatement. 

White  V.  WeM,  15  Conn.  302,  305;  Branch  v. 
J>oane,  17  Conn.  402,  415,  416. 

The  law  is  that  such  au  action  as  this  cannot 
be  maintained;  and  as  no  obvious  reason  ap- 
pears in  this  ease  why  the  court  should  depart 
from  the  law  as  it  stands,  the  complaint  is  in- 
sufficient. 

Swift,  Dig.  p.  88;  Addison,  Torts,  48;  Lyneh 
V.  Enight,  9  H.  L.  Cas.  677,  589-599;  Cooley, 
Torts,  227;  Van  Arnam  v.  Ayers,  67  Barb. 
644r-546;  Logan  v.  Logan,  77  Ind.  558,  564, 565. 

A  wife  caonot  maintain  an  action  to  recover 
back  mone^  which  her  husband  has  expended 
in  committing  adultery.  Neither  she  alone  nor 
Jointly  with  her  husband  can  maintain  a  suit  for 
a  loss  sustained  by  the  husband. 

F\tllffr  V.  Navgatuek  R,  Oo,  21  Conn.  667, 
671;  Tompkins  Y.  F«<,  66  Conn.  478. 

Mr.  C.  H.  Fowler,  for  plaintiff,  contra. 

The  foundation  of  this  action  is  an  injury  .to 
the  marital  rights  of  the  plaintiff. 

JSorton  V.  Warner,  9  Conn.  172. 

It  is  the  duty  of  the  court  to  protect  the  mar- 
ital rights  of  the  wife  equally  with  the  rights 
of  the  husband. 

U.  S.  Const,  art.  14;  Conn.  Const,  art.  1,  §  12. 

By  adultery  with  defendant  the  husband  has 
renounced  his  marital  right  to  the  person  of  his 
«  L.  R  A. 


would  be  discharged  on  habeas  corpus — he  can- 
not compel  her  to  li^e  with  him. 

Rea^  V.  Mead,  1  Burr.  642;  Ba  v.  Lister,  1 
Strange,  478. 

By  this  breach  of  the  marriage  contract  the 
husband  has  abandoned  his  marit^ed  rights  in,, 
and  his  duties  to,  his  wife,  and  conferred  on  her 
all  the  rights  of  a  feme  sole.  This  is  abandon- 
ment 

See  Stat  §  2794;  Ahern  v.  Easterly,  42  Conn. 
646,  661;  Jaynes  v.  Jaynes,  39  Hun,  40,  42;. 
Moore  v.  Sief>enson,  27  Conn.  14,  24. 

The  plaintiff's  husband  cannot  be  Joined  aa 
plaintiff  in  this  action. 

Practice  Act,  §  11.    See  Stat  §  987. 

A  joint  wrong  is  set  up  as  a  defense. 

NuUtLS  commodum  eapere  potest  de  if^uria  swt 
propria. 

The  happiness  of  the  marriage  relation  cannot 
be  destroyed  by  man  or  woman  with  impunity 
and  the  law  furnish  no  redress. 

Lynch  v.  Knight,  9  H.  L.  Cas.  677,  688. 

There  is  no  rule  of  law  preventing  this  action. 

See  Burger  v.  Belsley,  45  IlL  72,  75;  JPeru  v. 
French,  65  Bl  817,  328;  Reeve,  Dom.  Bel.  181, 
note  228. 

In  a  case  sui  generis  the  court  will  supply  the 
casus  omissus,  to  prevent  a  failure  of  Justice. 

Reeve,  Dom.  Rel.  260,  *166;  Adams  v. 
Adams,  61  Conn.  186. 

The  court  can  promul^  aslawanv  provisio» 
which  will  meet  the  particular  mischief. 

Ckml  ▼.  Orinman,  6  Conn.  168. 

The  existence  of  the  wife  as  a  person,  with 
personal  rights  separate  and  apart  from  the 
husband,  has  always  been  recognized  in  this- 
State.  ' '  The  ground  of  this  action  Is  the  wi f  e'» 
personal  injury." 

Stat  §  987;  FuUer  y.  Nmigatuek  B.  Oo.  81 
Conn.  658,  673. 

The  ^ood  of  society,  public  health  and  morala 
and  private  happiness  demand  that  the  right  of 
the  wife  in  the  consortium  of  her  husband  shaH 
be  protected  bv  the  courts  as  against  the 
wanton,— that  both  parties  to  the  marriage- 
contract  shall  be  protected  alike  in  their  con- 
tract rights. 

See  WesUake  v.  Westlake,  84  Ohio  St  621; 
Clark  V.  Harlan  (Ohio)  I  Cin.  Super.  Ct  Rep. 
418;  Baker  v.  Baker,  16  Abb.  N.  C.  298;  War- 
ner V.  Miller,  17  Abb.  N.  C.  221;  OhurchiU  v. 
Lewis,  17  Abb.  N.  C.  227;  Jaynes  v.  Jaynes,  «► 
Hun,  40;  Breiman  v  FHuuch,  7  Abb.  N.  C.  249, 
253.  i 

Pardee*  J.  delivered  the  opinion  of  the 
court: 

The  plaintlfl  alleges  that  in  the  year  1872  she 
was  living  happily  with,  and  in  the  enjoyment 
of  the  contugail  affection  and  society  of,  her 
husband,  £no8  Foot;  that  in  that  year  the  de- 
fendant,by  her  arts,  blandishments  and  persua- 
sion, induced  the  said  Enos  Foot  to  begin,  and 
from  thence  hitherto  to  continue,  an  adulter- 
ous intercourse  with  her;  and  that  she  thereby 
alienated  from  the  plaintiff  his  conjugal  afTec- 
tion,  induced  him  to  deny  to  her  his  conjugal 
society  and  persuaded  him  to  abandon  her. 
She  asks  damages  for  these  injuries. 

The  defendant  pleads  in  abatement  that  to» 
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plaintiff  tod  her  husband  are  still  UTing  to- 
getber,  and  that  he  should  have  been  made  co- 
plaintiff.  The  plaintiir,  demurring  to  this 
plea,  admits,  for  the  purpose  of  the  question 
befora  us,  that  she  is  still  living  with  her  hus- 
band 

For  farther  defense,  the  defendant  demurs 
to  the  complaint  as  follows. 

"1.  The  matters  and  allegations  contained  in 
the  plaintiff's  complaint  are  insufficient  in  the 
law  to  constitute  any  cause  of  action  against 
the  defendant. 

*%  Because  it  Is  alleged  in  said  complaint 
and  appears  therefrom  that  the  plaintiff  is  a 
roarriea  woman,  the  wife  of  one  £nos  Foot, 
and  bas  been  the  wife  of  said  Enos  ever  since 
the  year  1872,  and  for  many  years  previous 
thereto,  and  as  such  marriea  woman  she  can- 
not, either  alone  of  lointly  with  said  Enos,  her 
husband,  maintain  tliis  action;  nor  can  she  as 
such  married  woman  maintain  any  action  for 
any  of  the  supposed  causes  of  action  set  forth 
in  the  complaint;  nor  can  she  as  such  married 
woman  recover  any  damages  against  this  de- 
fendant for  any  of  the  acts  alleged  to  have  been 
done  in  the  complaint,  or  for  the  money  so  al- 
leged to  have  been  expended,  as  therein  set 
forth;  nor  has  she  as  such  wife  any  claim  or 
cause  of  action  against  the  defendant  for  any 
of  the  alleged  acts  set  forth  in  the  complaint 
''3.  The  relation  of  husband  and  wife  does 
not  give  the  plaintiff  any  cause  of  action  at  law 
for  any  of  the  alleged  acts  set  forth  in  the  com- 
plaint. 

''4.  The  pkintiff  has  no  right,  title  or  inter- 
est in  the  supposed  causes  of  action  set  forth  in 
the  complaint 

''5.  The  alleged  acts  set  forth  in  the  com- 
plaint could  only  have  been  done  by  the  volun- 
tary assistance  and  co-operation  of  the  said 
Enos  Foot;  and  for  his  immoral  conduct  the 
defendant  Ib  not  liable  to  the  plaintiff. 

"6.  No  legal  cause  of  action  could  accrue 
from  the  facts  set  forth  in  the  complaint,  be- 
cause it  appears  that  the  said  Enos,  the  plain- 
tiff's said  husband,  was  equally  guilty  with  the 
defendant  in  the  doing  of  the  alteged  acts. 

"7.  The  plaintiff  alone  cannot  maintain  this 
action,  but  the  said  Enos  is  a  necessary  party 
to  this  action,  if  any  cause  of  action  exists. 

'*8.  It  does  not  appear  from  said  complaint 
that  the  supposed  wrongs  and  in  furies  which  the 
plaintiff  is  said  Jto  have  suffered  resulted  from 
acts  of  the  defendant,  but  it  does  appear  that 
the  same  (if  any  there  are)  resulted  directly 
from  the  voluntary,  immoral  and  adulterous 
conduct  of  the  said  Enos  Foot 

*  '9.  No  action  for  criminal  conversation  is  at 
c<  >m  mon  law  maintainable  bv  a  married  woman 
lira  in  at  another  woman,  and  it  is  not  alleged 
:ind  does  not  appear  that  this  pretended  action 
is  founded  upon  any  statute  authorizing  it;  and 
there  la  in  fact  no  statute  authorizing  it" 

For  the  sole  purpose  of  testing  the  sufficiency 
of  the  pleadings  the  defendant  admits  by  her 
(icmurrer  that  from  1872  to  this  present  she  has 
alienated  from  the  plaintiff  the  conjugal  affec- 
tion of  her  husband,  induced  him  to  withhold 
from  her  his  conjugal  society,  and  herself  has 
since  lived  in  continual  adultery  with  him. 
^he  denies,  however,  that  the  law  has  any  form 
»i  mode  of  redress  for  this  wrong.  The  case  is 
b  L*.  iC  A. 


reserved  for  the  advice  of  this  court  as  to  tbm 
judgment  to  be  rendered. 

So  far  forth  as  the  husband  is  concerned, 
from  time  immemorial  the  law  has  regarded 
bis  right  to  the  conjugal  affection  and  sodetf 
of  his  wife  as  a  valuable  property^  and  haa- 
compelled  the  man  who  has  injured  it  to  make- 
compensation.  Whatever  inequalities  of  right 
as  to  property  may  result  from  the  marriage 
contract,  husband  and  wife  are  equal  in  rights 
in  one  respect,  namely,  each  owes  to  the  other 
the  fullest  possible  measure  of  coniugal  affec- 
tion and  society;  the  husband  to  the  wife  all 
that  the  wife  owes  to  him.  Upon  principle  this 
right  in  the  wife  is  equally  valuable  to  her,  a» 
property,  as  is  that  of  the  husband  to  him. 


ef  right  being  the  same  as  his  in  kind,  d^ 
gree  and  value,  there  would  seem  to  be  no 
valid  reason  why  the  law  should  deny  to  her 
the  redress  which  it  affords  to  him.  But  from 
time  to  time  courts,  not  denying  the  right  of 
the  wife  in  this  regard,  not  denying  that  it  could 
be  injured,  have  nevertheless  declared  that  the 
law  neither  would  nor  could  deviae  and  enforce 
any  form  of  action  by  which  she  might  ob- 
tain damages. 

In  8  Blackstone's  Commentaries,  148,  the 
reason  for  such  denial  is  thus  stated.  "  The 
inferior  hath  no  kind  of  property  in  the  com- 
pany, care  or  assistance  ox  the  superior,  as  the 
superior  is  held  to  have  in  thoseof  the  inferior; 
therefore  the  inferior  can  suffer  no  loss  or  in- 


Jury.' 
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nasmuch  as  by  universal  consent  It  Is  of  the 
essence  of  every  marriage  contract  that  the  par- 
ties thereto  shall,  in  regard  to  this  particular 
matter  of  conjugal  society  and  affection,  stand 
upon  an  equality,  we  are  unable  to  find  any- 
support  for  the  denial  in  this  reason,  and  the 
ri^ht,  the  injury,  and  the  consequent  damage 
being  admitted,  then  comes  into  operation  an* 
other  rale,  namely,  that  the  law  wul  permit  no 
one  to  obtain  redress  for  wrong  except  by  its 
instrumentality,  and  It  will  furnish  a  mode  for 
obtaining  adequate  redress  for  every  wrong. 
This  rule,  lying  at  the  foundation  of  all  law,, 
is  more  potent  than,  and  takes  precedence  of, 
the  reason  that  the  wife  is  in  this  recard  with* 
out  the « pale  of  the  law  because  or  her  infe- 
riority. 

In  Lynch  v.  Knight,  9  H.  L.  Cas.  689,  the 
wife,  with  whom  the  husband  was  joined  for 
conformity,  complained  that  the  defendant,  a 
man,  had  alienated  from  her  the  conjugal  af- 
fection of  her  husband  and  deprived  her  of  his 
conjugal  society  by  falsely  asserting  to  him 
that  she  had  been  guilty  of  unchaste  conduct; 
and  asked  damages.  The  defendant  had  judg- 
ment for  the  reason  that  the  court  was  of  opin- 
ion that  the  statement  by  the  defendant  to  the 
husband  did  not,  as  a  fact,  occasion  the  aliena- 
tion of  affection  and  consequent  separation 
complained  of.  In  dismissing  the  case  for  this 
reason  the  Lord  Chancellor  said:  "Although 
this  is  a  case  of  first  impression,  if  it  can  be 
shown  that  there  is  presented  to  us  a  case  of 
loss  and  injury  from  the  act  complained  of,  we 
are  bound  to  say  that  this  action  lies.  Nor  can 
I  allow  that  the  loss  of  eoMorUum,  or  conjugal 
society,  can  give  a  cause  of  action  to  the  hus- 
band alone.  .  .  .  The  loss  of  conjugal  society 
is  not  a  pecuniary  loss,  but  1  think  it  maybe  a 
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I0B8  which  the  law  may  recognize  to  the  wifo 
as  well  as  to  the  hufsband."  Lord  Cran worth 
said:  *'In  the  view  I  take  of  this  case  I  do  not 
feel  called  upon  to  express  a  decided  opinion 
on  this  point.  I  believe  your  Lordships  are 
not  all  agreed  on  it;  and  I  will  therefore  only 
«ay  that  I  am  strongly  inclined  to  think  that 
the  view  taken  by  my  late  noble  friend"  (the 
Lord  Chancellor)  "was  correct." 

Wherever  there  is  a  valuable  right  and  an  in- 
jury to  it,  with  consequent  damage,  the  obli- 
gation is  upon  the  law  to  devise  and  enforce 
such  form  and  mode  of  redress  as  will  make 
the  most  complete  reparation.  A  technicality 
must  not  be  permitted  to  work  a  denial  of  jus- 
tice. The  defendant  has  no  possible  interest 
in  requiring  the  husband  to  be  co-plnintiff,other 
than  that  she  should  have  security  for  her  costs 
in  this  suit,  and  be  protected  from  a  second 
judgment  upon  the  same  cause  of  action  in  his 
name.  As  she  is  In  no  danger  of  a  second 
judgment,  and  can  compel  the  plaintiff  to  give 
security  for  costs,  it  is  simply  an  enopty  tech- 
nicality which  she  here  interposes.  There  are 
good  reasons  for  the  rule  that  the  husband 
should  join  in  a  complaint  for  damages  result- 
ing from  an  injury  to  the  person,  property, 
reputation  or  feelings  of  the  wife  in  every  case 
other  than  that  before  us.  Whenever  in  any 
of  these  she  suffers,  presumably  he  suffers;  he 
has  a  direct  pecuniary  interest  in  the  result; 
«nd  the  defendant  is  entitled  to  protection  from 
jt  second  judgment.  But,  in  the  case  before 
us,  it  is  the  pilh  and  marrow  of  the  complaint 
that  in  alienating  the  husband's  conjugal  af- 
fection from  the  wife,  in  inducing  him  to  deny 
his  conjugal  society  to  her,  in  persuading  him 
to  give  his  adulterous  affections  and  society  to 
the  defendant,  the  latter  has  inflicted  upon  the 
plaintiff  an  injury  by  which  from  the  nature 
of  the  case  it  is  impossible  for  the  husband  to 
suffer  injury;  for  which  it  is  impossible  for 
Jiim  to  ask  redress  either  for  himself  or  for  his 
wife.  To  ask  in  his  name  would  be  to  plant 
the  seeds  of  death  in  the  cause  at  the  outset, 
and  the  law  does  not  compel  those  who  have 
suffered  wrong  so  to  ask  for  redress  as  to  in- 
sure denial. 

In  a  case  of  this  kind  the  wife  can  only  ask 
for  damages  by  and  for  herself;  the  law  can- 
not make  redress  otherwise  than  to  her  solely, 
apart  from  all  others,  especially  apart  from  her 
husband.  For  no  theoir  of  the  law  as  to  the 
merger  of  the  rights  of  tne  wife  in  those  of  the 
husband  could  include  her  right  to  his  con- 
jugal affection  and  society.  Although  all  other 
•debts  and  rights  to  her  might  ^0  to  him,  there 
yet  remained  this  particular  debt  from  him  to 
ner  absolutely  alone  and  beyond  the  reach  of 
the  law  of  merger.  So  long  as  she  on  her  part 
kept  the  marriage  contract  no  interest  in  this 
ricrht  can  be  taken  from  her;  the  husband  can- 
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not  acquire  any  interest  in  it;  she  cannot  trans- 
fer any. 

Of  legal  necessity,  therefore,  damages  for  in- 
jury to  tills  right  must  be  to  her  solely.  If  the 
law  should  permit  the  husband  lo  share  there- 
in, it  would  be  to  the  extent  of  such  share  to 
deny  justice.  This  the  law  may  not  do.  More- 
over, even  if  it  be  so  that  upon  the  recovery  of 
damages  by  the  wife  for  this  injury  to  her  stile 
right,  the  law  would  give  to  the  hoshand  the 
custody  thereof  as  her  trustee,  that  would  not 
be  a  sufficient  answer  to  the  action  in  its  pres- 
ent form. 

It  is  the  contention  of  the  defendant  that  the 
admission  by  the  plaintiff  that  she  and  her  hus- 
band are  stUl  b'vmg  together  is  an  admissioo 
that  she  now  has  and  enjoys  all  that  the  mar- 
riage contract  can,  or  intended  to,  secure  to 
her;  and  that  she  has  neither  in  law  nor  in  fact 
suffered  any  injury.  But  this  admission  is  to 
be  considered  in  the  light  of  that  made  by  the 
defendant,  namely,  that  she  has,  durini?  the 
last  fifteen  years,  lived  in  coDtinual  adulterous 
intercourse'with  the  husband, — ^an  intercourse 
procured  by  her  influence  over  him.  Upon  this 
admission  it  becomes  certain  that  whatever 
may  have  been  the  measure  or  quality  of  the 
remnant  of  conjugal  affection  and  society  per- 
mitted to  the  plaintiff  by  the  defendant,  as  a 
matter  of  fact,  and  of  law  as  well,  the  plaintiff 
has  been  deprived  of  the  conjugal  affection  and 
society  which  the  marriage  contract  entitled 
her  to  enjoy  and  required  her  husUand  to  give; 
and  that  a  valuable  ri^ht,  abwlutely  sole  in  her 
snd  incapable  of  division,  has  been  injured. 

It  is  not  a  prerequisite  to  the  right  of  the 
plaintiff  to  maintain  this  suit  in  her  own  name 
that  she  should  have  been  abandoned  by  her 
husband-  in  the  literal  sense,  nor  that  she  should 
have  actually  separated  herself  from  him  by  or 
without  a  decree  of  divorce.  If  she  has  suf- 
fered the  wrong  complained  of  her  right  to  re- 
dress is  absolute;  it  eannot  he  made  to  depend 
upon  any  of  these  conditions.  As  long  as  ^le 
keeps  her  marriage  contract,  so  long  she  has 
the  right  to  the  conjugal  society  and  affection 
of  her  husband.  Possibly  she  may  regain 
these.  This  possibility  is  her  valuable  right. 
The  defendant  may  not  demand  that  she  wall 
sacrifice  it  for  the  future  as  the  price  of  redress 
for  injuries  in  the  past.  Upon  the  pleadings 
there  is  a  valuable  right  in  the  wife  solely,  and 
an  injury  thereto  for  which  damages  must  be 
given  to  her  solely,  notwithstanding  the  fact 
that  she  is  living  with  her  husband;  therefore 
the  law  cannot  refuse  its  assistance.  The  rules 
of  law  which  the  defendant  invokes  for  her 
protection  are  not  applicable  to  the  case. 

TJie  Superior  Oauri  is  adtitied  that  tht  com- 
plaint is  sufficient  and  that  Ote  pUa  in  abate- 
msnt  is  insufficient. 

In  this  opinion  the  other  Judges  concurred. 


BANK  OF  MENDOCINO,  Appt. 

V. 

Judah  BAKER  et  al.,  Bespti. 

(....CbL....) 

Open  and  notoriovis  posaeMdon  of  land 
under  a  deed  which  appears  by  the  reoords  to  be 
from  a  stranffer  to  the  title  la  suAoleDt  to  put  an 
Intending  purchaser  thereof  from  one  holding 
the  record  title  on  Inquiry ;  and  the  ezlstenoe  of 
such  fiiots  will  therefore  prevent  his  becoming  a 
purchaser  bona  fide  and  without  notice. 

(December  19, 1880D 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  Mendocino  County 
in  favor  of  defendants  in  an  action  of  ejectment. 
JLjfflrmscL 

Commlssioner'B  opinion. 

The  tacts  sufficiently  appear  in  the  opinion. 

Messn.  Bond  A  rishbaek  and  J.  U. 
Mannont  for  appellant: 

As  Nickerson  and  Baker  were  operating  the 
Toad  for  themselves  and  claiming  the  land  in 
their  own  right,  theii  possession  gave  no  notice 
of  any  title  to  the  land  held  by  tae  Garcia  and 
Point  Arena  Railroad  Company. 

Fair  v.  SUvenot,  29  Cal.  490. 

Nickerson  and  Baker  refused  to  answer  any 
inquiry  when  madedefendants  as  to  the  foreclos- 
ure suit;  except  to  assert  the  title  to  a  right  of 
way.  The  corporation  is  estopped  by  the  acts 
of  Its  servants  and  agents,  and  is  limited  in  its 
pretensions  to  the  claim  of  Nickerson  and 
Baker,  made  in  the  foreclosure. 

Piekard  v.  Sears,  6  Ad.  &  El.  471;  Pttery, 
Rusaa,  1  Eq.  Cas.  Abr.  822;  Savage  v.  Ibai&r, 
-9  Mod.  d!i;  S/iarpe  v.  jPby,  L.  R  4  Ch.  35; 
Berrieford  v.  Milward,  2  Atk.  49. 

The  effect  of  mere  possession  is  not  notice  of 
title,  but  only  to  put  the  purchaser  upon  in- 
-quiiy. 

Wade,  Notice,  §  274,  p.  162;  Fair  v.  Sieve- 
not,  29  Cal.  486;  Thompeon  v.  Pioche,  44  Cal. 
508;  Smith  v.  Yule,  81  Cal.  180;  Lestrade  v. 
Earth,  19  CaL  676;  Pico  v.  QaUardo,  52  Cal. 
208. 

Possession  is  notice  only  of  the  legal  or  equi- 
table interest  in  the  land  of  the  person  in  pos- 
session. 

Smith  V.  DaU,  18  Cal.  610;  Laeey  v.  Simpeon^ 
11  N.  J.  Eq.  246;  Wade,  Notice,  g  273.  p.  151. 

The  protection  furnished  by  the  Registry 


Laws  should  not  be  taken  away  except  upon 
clear  proof  of  a  want  of  good  faith  in  the  party 
claiming  their  protection,  and  a  clear  right  in 
him  who  seeks  to  establish  notice  by  means  of 


Brown  v.  Volkening,  64  N.  Y.  76,  2  N.  Y. 
Week.  Dig.  86;  Union  College  v.  Wheeler,  69 
Barb.  5a5;  Bogue  v.  T^iUiams,  48  111.871;  But- 
ler V.  Stevens,  26  Me.  484;  LeNeve  v.  LeNeve,  2 
White  &  T.  Lead.  Cas.  in  Eq.  4th  Am.  ed.  186 
and  cases  cited;  Mnritt  v.  Northern  B,  Co.  12 
Barb.  606. 

The  only  notice  which  the  Bank  of  Mendo- 
cino had  of  the  possession  of  the  railroad  com 
pany  is  such  as  might  have  been  iooplied  from 
the  possession  of  Nickerson  and  mker;  and 
the  extent  of  such  notice  is  only  the  interest 
which  they  individually  had  and  held  in  their 
own  right,  and  not  as  agents  or  servants. 

Smi8i  V.  BaU,  13  Cal.  610;  Loeey  v.  Simp 
son,  11  N.  J.  Eq.  246;  Wade,  Notice,  g  278, 
p.  151. 

If  the  apparent  possession  of  land  is  consist 
ent  with  the  title  appearing  of  record,  it  is  not 
the  duty  of  the  purchaser  to  make  any  inquiry 
concerning  the  title  beyond  what  the  recording 
office  shows. 

Smith  V.  Yule,  81  Cal.  181. 

Where  one  holds  and  is  in  possession  of  cer- 
tain rights  in  a  tract  of  land  by  a  deed  which  i» 
recorded,  and  has  certain  other  rights  by  deed 
not  recorded,  bis  possession  will  not  be  notice 
of  his  title  or  claim  beyond  what  he  holds  un- 
der bis  recorded  deed. 

Great  FaUs  Co,  y.  Worster,  16  N.  H.  412; 
Plumer  v.  Bobertson,  6  Seig.  ft  R.  179;  Palmer 
V.  Bates,  22  Minn.  532;  Woods  v.  Farmere,  7 
Watts,  882;  Corpman  v.  Baeeastaw,  84  Pa.  868; 
Whits  V.  Wakefield,  7  Sim.  401;  Biee  v.  Biee,  2 
Drew.  78;  Muir  v.  JoUy,  26  Beav.  143;  Staples 
v.  Fenton,  6  Hun.  172;  BeU  ▼.  TwUighi,  22  N. 
H.  500;  Crassen  v.  Swoveland,  22  Ind.  427; 
NewhaU  v.  Pierce,  5  Pick.  460;  Truesdale  ▼. 
Ford,  37  Bl.  210;  Emmons  v.  Murray,  10  N. 
H.  898;  Ely  v.  Wilcox,  20  Wis.  523;  Colby  v. 
Kenniston,  4  N.  H.  262. 

To  imply  notice,  the  possession  must  be  open, 
visible  and  unambiguous,  such  as  is  not  liable 
to  be  misunderstood  or  misconstrued. 

Coleman  v.  Barklew,  27  N.  J.  L.  857;  HolmM 
v.  Stout,  10  N.  J.  Eq.  419;  BeU  ▼.  Twilight,  22 
N.  H.  500. 

Notice  which  puts  the  purchaser  on  inquiry 
merely  is  not  sufficient. 

Deyyr.  Dunham,  2  Johna.  Oh.  182;  MeMtehan 


V<ysm.—A&eer9e  poasMSion;  laU  deoCatoiM. 

Visible,  aotorlouB,  distinot  and  absolute  advene 
-poaseesion  of  a  lot  for  more  than  twenty  jears  is  a 
iMtr  to  an  action  to  recover  IL  Middlesex  Co.  v. 
Lane,  149  Mass.  10 J;  Finn  v.  Wisconsin  Biver  Land 
•Co.  72  Wis.  546. 

The  breaking  and  sowing  for  fifteen  years  of 
■thirty  acres  of  an  onfenoed  eighty-acre  tract  of 
land,  without  performing  any  further  acts  of  pos- 
session except  to  harvest  the  crops,  does  not  con- 
stitute an  open,  notorious  and  exclusive  possession 
during  that  period.  Bobbins  v.  Moore  (IlL)  a  N.  K 
liep.  98«. 

Possession,  ^  be  advene,  must  be  inconsistent 
«  L.  R.  A. 


with  the  title  of  the  true  owner  who  is  out  of  pos- 
session, and  of  such  a  character  as  to  operate  as 
notioe  to  him  that  the  possession  is  held  under  a 
claim  of  right  or  color  of  title  sufficient  to  establish 
an  ouster  of  the  owner.  McDonald  v.  Fox  (Nev.) 
2S  Paa  Rep.  284. 

What  constitutes  adverse  possession.  See  note  to 
Collett  V.  Yanderbura^  County  (Ind.)  4  L.  R.  A. 
321. 

Suificiency  of  occupation  to  constitute.  Brck  v. 
Church  (Tenn.)  4  L.  B.  A.  S41,  nci^;  Illinois  Cent. 
R.  Co.  V.  Houghton  (HI.)  1  L.  R.  A.  218,  note. 

Under  tax  title;  eolor  of  title;  period  of  limits* 
tton.   Gage  v.  Hampton  (HI.)  t  JL  H.  A.  612,  fioCs. 
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Wallace  v.   Craps,  8  Strob.  L.  268;  IJart  v. 
Farmerg    &   M,    Pank^   83  Vt.  262;  Mills  v. 
Smith,  75  U.  a.  8  Wa)l  27  (19  L.  ed.  346); 
Royei't  V.  "WiUy,  U  111.  65. 
Mr.  J.  A.  Cooper  for  respondents. 

Foote*  (7.,  delivered  the  following  opin- 
ion: 

Puis  is  an  action  in  ejectment.  A  day  or 
l\.o  before  the  trial  of  the  cause  the  defend- 
ant offered,  in  writing,  to  allow  the  plaintiff 
to  tiike  jud&rment  for  all  the  land  sued  for,  ex- 
cept that  described  in  para^niph  6  of  the 
answer.  This  seems  to  have  been  declined, 
and  the  result  of  the  trial  was  that  the  plaintifT 
obtained  judgment  for  all  the  land,  except 
that  set  out  in  said  paragraph,  and  for  costs. 
From  that  judgment  and  an  order  denying  a 
new  trial  the  plaintiff  has  appealed. 

Ijnder  the  facts,  as  found  by  the  court,  the 
plaintiff  was  defeated  in  its  effort  to  recover 
the  land  mentioned  in  the  paragraph  referred 
to  because  It  appeared  upon  the  trial  that  the 
title  and  right  of  possession  to  that  portion  of 
the  land  in  dispute  was  in  the  Garcia  &  Point 
Arena  Railroad  Ck>mpaiiy,  a  corporation,  not 
a  party  to  the  suit,  and  that  the  defendants 
only  have  possession  of  it  ns  the  agents  of  that 
company.  The  evidence  on  which  the  find- 
ings were  based,  that  the  title  and  right  of 
possession  so  existed,  was.  In  brief,  that  the 
railroad  company  had  been  for  many  years  in 
the  open  and  notorious  possession  of  the  land, 
and  that  a  deed  in  fee  simple  had  been  exe- 
cuted to  it  about  the  time  that  it  assumed  such 
possession,  in  the  year  1870,  from  one  Camp- 
Dell,  from  whom  the  plaintiff  also  claims  to 
derive  its  title  by  mesne  conveyance.  It  fur- 
ther appears  that  the  deed  to  the  railroad  com- 
pany had  never  been  recorded,  and  was  lost. 
The  plaintiff  claimed  title  by  virtue  of  a  sher- 
iff's aeed  on  a  foreclosure  sale,  under  a  mort- 
gage executed  by  one  Abbott,  to  whom  Camp- 
Defi  had  made  a  deed  of  the  land  long  after 
the  deed  to  the  railroad  company  was  exe- 
cuted. 

In  the  brief  of  its  counsel,  appellant  claims 
that  the  evidence  shows  that  the  plaintiff  was 
ft  bona  fide  purchaser,  without  notice  of  the 
unrecorded  deed  from  Campbell  to  the  rail- 
road company,  and  that  the  findings  to  the 
contrarjr  are  wrong,  and  seems  to  rely  mainly 
upon  this  point  for  a  reversal  of  the  judgment 
and  order  appealed  from.  It  is  said  the  evi- 
dence shows  that  the  possession  of  the  railroad 
company  was  initiated  under  a  deed  of  a  mere 
ri^ht  of  way  from  two  persons,  Whitmore  and 
Stevens,  to  whom  there  was  no  deed  of  record 
from  Campbell;  that,  having  taken  possession 
in  such  manner,  and  placed  such  a  deed  upon 
record,  the  railroad  company  had  an  apparent 
possession  under  that  deed;  and  that  such  pos- 
session, long  continued,  open  and  notorious  as 
it  might  be,  did  not  and  should  not  have  put 
the  plaintiff,  when  it  came  to  take  a  deed  to 
the  land,  upon  inquiry  as  to  the  true  nature  of 
the  possession  of  the  railroad  company.  In 
other  words,  the  plaintiff  contends  that  the 
possession  of  the  railroad  company  was  con- 
sistent with  the  deed  from  Whitmore  and  Ste- 
vens, although,  by  the  record,  they  were 
6  L.  K.  A. 


be  heard  to  say  the  plaintiff  should  have  in- 
quired diligently  as  to  whether  the  company 
held  a  deed  from  Campbell  of  prior  dale,, 
although  unrecorded,  to  that  made  to  Abbott^ 
from  whom  the  plaintiff  claims. 

The  real  question  in  the  controversy,  tben^ 
is  whether  an  open  and  notorious  poasessioi^ 
under  the  deed  of  one  who  apparently  never 
had  any  connection  with  or  conveyance  from 
the  real  holder  of  the  title  is  such  as  that  aa 
individual  desiring  to  purchase  the  land  from 
one  who,  by  the  record,  seems  to  be  the  true 
owner,  may  safely  do  so  without  any  further 
inquiry  as  to  the  true  nature  of  the  occiipant'» 
possession,  and  may  C(>nc1ude  that  he  has  pos- 
session of  the  true  owner's  land  by  no  other 
conveyance  than  that  of  one  who  has  no  shad- 
ow of  title  to  the  premises.  The  position  of 
the  appellant  is  to  the  effect  that  no  inquiry 
would  be  necessary;  that  the  purchaser  would 
have  a  right  to  assume  that  the  possession  waa 
under  one  who  bad  no  title  whatever,  was  that 
of  a  mere  trespasser  as  to  the  true  owner  of  the 
land,  and  that  a  purchaser  ought  with  safety^ 
take  a  deed  from  the  owner. 

The  case  of  Fair  v.  Stevenot,  29  Cal.  490, 
cited  bv  the  appellant,  does  not  sustain  hf» 
contention.  The  rule  as  to  the  matter  is  verv 
aptly  stated  in  Pell  v.  McElroy,  36  Cal.  277^ 
where  the  appellate  court  quotes  aflSrming/y 
from  the  opinion  in  the  case  of  Williamson  v. 
Broitn,  15  N.  Y.  854,  to  this  effect:  **The 
true  doctrine  on  this  subject  is  that,  when  a 
purchaser  has  knowledge  of  any  fact  sufficient 
to  put  him  on  inquiry  as  to  the  existence  of 
some  right  or  title  in  conflict  with  that  he  i» 
about  to  purchase,  he  is  presumed  to  have 
made  the  inquiry  and  ascertained  the  extent  of 
such  prior  right,  or  to  have  been  guilty  of  a 
dcCTee  of  negligence  equally  fatal  to  his  claims 
to  oe  considerecl  as  a  bona  fide  purchaser." 

The  fact  of  open  and  notorious  possessioa 
for  so  many  years,  as  in  this  case,  would  cer- 
tainly be  sufficient  to  put  a  purchaser  i^n  in- 
quiry as  to  the  existence  of  a  deed.  8  Washb. 
Keal  Prop.  5th  ed.  887.    • 

The  disclosure  by  the  record  of  a  deed  whlcb 
was  made  by  a  stranger  to  the  title  would  not 
clear  up  the  doubt  to  a  prudent  man,  desirine 
to  purchase.  It  would  hardly  be  presumed 
that  a  person  would  have  had  open  and  noto- 
rious possession  of  another  man's  land  for 
years  without  any  disturbance  under  a  deed 
which  amounted  to  nothing.  That  kind  of 
possession,  under  such  a  deed,  is  equivalent  to 
an  open  and  notorious  posse&sion,  without  any 
deed  upon  record,  and  inquiry  should  be  made 
as  to  whether  a  deed  from  the  owner  existed. 
Where  there  is  such  possession,  held  under  no 
record  title,  it  is  clear  from  the  authorities 
that  the  intending  purchaser  Is  at  least  put 
upon  inquiry  as  to  whether  the  party  in  pos- 
session has  a  deed  from  the  rightful  owner  or 
not.  Bellman  y.  Levy,  66  Cal.  118,  and  cases^ 
cited;  Patten  t.  Moore,  82  K.  H.  884. 

It  was  an  easy  matter  to  inquire  of  those  in 
possession,  without  any  record  title  from  Camj^ 
bell,  under  what  claim  they  were  in  open  and 
notorious  possession  of  his  land ;  and  the  ni^f^ 
fact  that  the  parties  in  possession  had  a  <iped 
upon  record  which  did  not  appear  to  be  frotu 
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anyone  connected  with  the  title  did  not  ab- 1 
solve  the  plaintiflf  from  this  inquiry.  The  pos-  > 
session  of  the  railroad  company,  by  its  agents, ' 
as  it  spems  to  ns,  was  consistent  with  its  unre- 
corded deed  from  Campbell;  and  the  plaintiff 
ahould  have  inquired  of  them  about  the  actual 
claim  of  title  by  the  railroad  from  the  true 
owner.  The  plaintiff  had  no  right  to  belieye 
that  the  railroad  company  was  maintaining 
open,  notorious  and  long-continued  possession 
oi  land  under  a  claim  of  title  exclusively  de- 
rived from  one  who,  by  the  record,  had  no  title 
or  claim  to  the  land  held  by  the  corporation. 
Fairly  consideied,  with  reference  to  the  differ- 
ent defenses  set  up  in  the  answer,  we  do  not 
think  that  the   defendanta'  admissions  that 


they  were  the  iuccoMors  'Mn  interest"  of  the 
railroad  company  should  be  held  to  preclude 
the  court  from  linding  from  the  evidence,  lis 
presented,  that  the  title  was  still  in  the  railroad 
company.  Neither  do  we  perceive  that  the 
court  committed  prejudicial  error  in  its  rulings 
as  to  the  exclusion  of  evidence,  of  which  the 
plaintiff  complains. 

The  other  matters  adverted  to  do  not  require 
special  attention:  and  we  advise  that  the  judg- 
ment and  order  be  affirmed. 

We  concur:     Belcher,  00,;  Hayney  (7. 

Per  Curiam : 

For  the  reasons  given  in  the  foregoing  opln- 
Ion,  the  judgment  and  order  ar4  a^ff^eH 
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1.  An  Insurance  policy  may  be  re- 
formed by  correcting  u  mutual  mistake  in  the 
dettcriptlon  of  the  premises. 


8.  A  policy  Issued  by  mistake  to  a  man 
^rho  had  no  title  to  the  premises  insurecU 
which  were  owned  by  his  wife  and  her  children, 
will  be  reformed  and  enforced  in  their  favor 
where  the  a«ent  who  issued  it,  and  who  was 
wholly  relied  upon  by  the  insured  to  have  the 
papers  in  proper  form,  knew  the  facts  as  to  the 
title. 

Z*   Beftisal  to  pay  a  policy  solely  en  the 


Note.— 3fi8talc0  defined. 

The  essential  element  of  mistake  is  a  mental  con- 
dition or  coiHO)>tion,  or  oonvlotion  of  the  imder- 
•tdD'iing,  either  iu  a  poAsive  or  active  state;  when 
passive,  it  muy  cuiipist  of  unconsciousness,  iirnor- 
snee  or  forget  fulness:  and  when  active  it  must  be 
a  belief.    Ttie  tiret  conditiou  must  always  concern  j 
a  fact  marorial  to  the  transaction,  while  in  tiie  ; 
second  the  belief  may  be  that  a  matter  or  thing 
exists  at  the  present  time  which  really  does  not ' 
exist:  or  that  it  existed  at  some  past  time  when  it  < 
did  not  really  exist.    All  particular  errors  which  i 
fall  under  either  condition  are  mistakes  of  fact,  j 
which  are  ground  of  equitable  relief.  This  mistake 
nmy  arise  from  ignorance  (Briggs  v.  Yanderbilt,  19 
Barb.  232);  in  forgetfulness  of  u  fact  past  (durkin 
▼.  Cranston,  7  Johns.  442);  of  a  fact  present  (Huth- 
macher  v.  Harris,  88  Pa.  491);  in  unconsciousness 
(McDaniels  v.  Bank  of  Rutland,  29  Yt.  288;  Elwell 
T.  Chamberlin,  4  Bosw.  330);  in  belief  in  a  thing 
which  does  not  exist  (Rheel  v.  Hicks,  25  N.  Y.  289: 
Ketchum  v.  Bank  of  Commerce,  19  N.  Y.  602;  Bel- 
knap V.  Sealey,  14  N.  Y.  148;  Martin  v.  MoOormick, 

8  N.  Y.  885;  Kip  ▼.  Monroe,  29  Barb.  579;  Gardner  v. 
Troy,  26  Barb.  423;  Wheadon  v.  01  ib,  20  Wend.  174); 
of  things  which  have  not  existed.  Martin  v.  MoOor- 
mick,  supra. 

The  theory  that  a  mistake  in  respect  of  matters 
ai  to  which  the  party  had  *'  means  of  knowledge" 
does  not  avoid  a  contract,  baa  been  overruled. 
Allen  V.  Mayor,  4  R  D.  8mith,  404;  Kelly  v.  Solari, 

9  Mees.  ft  W.  64;  Dails  v.  Lloyd,  12  Q.  a  681;  BeU  v. 
Gardiner,  4  Man.  &  G.  11;  Townsend  v.  Crowdy,  8 
a  a  N.  8. 477. 

JftstoXce  im  wrilUen  inArumenl^  remedies  In  eaee  of. 

When  by  accident  or  mutual  mistake  a  written 
contract  does  not  express  the  contract  of  the  par- 
titas, the  remedy  is  by  a  reformation  or  rectification 
of  the  writing.  When,  through  mistake  concern- 
ing the  subject  matter,  it  does  not  express  their 
understanding,  the  remedy  is  by  rescission  or  can- 
c<Mlati<m.  See  Page  y.  Higgins  (Mass.)  5  L.  K  A. 
Va  and  note, 

eL.K.A. 


Matual  mistake  in  equity  Is  a  mistake  oommon  to 
all  the  parties  to  a  written  contract  or  instrument, 
and  usually  a  mistake  ooncernlng  the  oontents  or 
the  legal  effect  of  the  contract  or  insirument. 
Ibid. 

Where  each  party  mismiderstood  tbe  under^ 
standing  of  the  other,  it  is  a  oommon,  but  iiOt  a 
mutual,  mistake  as  to  the  subject  matter.   iZ>ld. 

Where  there  is  an  honest  misunderstanding  be- 
tween the  parties  as  to  the  subject  matter,  and  one 
party  drew  the  instrument  according  to  his  uuder- 
standing,  and  the  other  party  executed  it  without 
a  knowledge!of  its  contents,  it  cannot  be  reformed 
against  the  consent  of  the  drawer;  and  If  ft  be  de- 
clared void,  the  other  party  cannot  retain  the  con- 
sideration, and  the  drawer  must  account  for  the 
gain  made  during  hii  possession  of  the  subjeoS 
matter.    Ibid. 

When  an  instrument  1i  drawn  and  executed 
which  professes  or  is  intended  to  carry  into  execu- 
tion an  agreement,  whether  by  writing  or  by  parol 
previously  entered  Into,  but  which  by  mistake  ox 
the  draftsman,  either  in  fact  or  in  law,  does  not 
fulfill,  or  which  violates,  the  manifest  intentioa  of 
the  parties  to  the  agreement,  equity  wlU  correct 
the  mistake  so  as  to  produce  a  conformity  of  the 
instrument  to  the  agreement.  Oooke  v.  Nathan, 
16  Barb.  34S;  Curtis  v.  Leavitt,  15  N.  T.  104(  Hunt  v. 
Rhodes,  25  U.  8. 1  Pet.  1  (7  L.  ed.  27);  Maher  v.  Hi- 
bemia  L.  Ins.  Co.  87  N.  T.  291;  Many  ▼.  Beekman 
Iron  Co.  9  Paige,  188;  Bond  ▼.  Dorsey,  8  Cent.  Hep. 
612, 66  Md.  810. 

Mistake  muitt  be  material  and  fru  from  adpeible 
neifiigence. 
The  mistake  must  be  material  and  free  fktim 
culpable  negligence  on  the  part  of  the  party  seek- 
ing  the  equitable  relief,  to  warrant  the  exercise  of 
equitable  jurisdiction.  Penny  v.  Martin,  4  Johns. 
Ch.  666;  Segur  v.  Tingley,  11  Conn.  184;  Weaver  v. 
Carter,  10  Leigh,  87;  Trigg  v.  Bead,  5  Humph.  629; 
M'Ferran  v.  Taylor,  7  tJ.  8. 8  Cranch,  270  (2  L.  ed. 
486);  Henderson  ▼.  Dickey,  86  Mo.  120;  Paulieon  v. 
Van  Iderstine,  28  N.  J.  Eq.  306;  Bambmann  v.  Schul- 
Ung.  75  N.  Y.  68;  Stettheimer  v.  Killip,  Id.  282. 


See  also  15  L.  R.  A.  700;  18  L.  IT.    A.  144;  47  L.  R.  A.  267. 


fuocooer  u,  ibb«.i 

APPEAL  by  defendant  from  a  Jtidfment  of 
the  Appellate  Court,  Third  District,  aflarm- 
ing  a  tudgment  of  the  Circuit  Court  for  Cal- 
houn County  in  favor  of  plaintifEs  in  a  suit  to 
reform  a  certain  insurance  policy  and  to  re- 
cover the  amount  due  thereon  as  reformed. 
Affi'med, 

The  fact«  sufficiently  appear  in  the  opinion. 

MessTi,  Wilderman  &  HamiU  for  appel- 
lant. 

Mown,  Pinero  A  Selbjr,  for  appellees: 

A  policy  of  insurance  may  be  reformed 
-where  there  has  been  an  innocent  omission  or 
insertion  of  a  material  stipulation  contrary  to 
the  intention  of  the  parties. 

FalrMT  V.  Hartford  Ina.  Ch.  8  Legal  Ad. 
Nov.  15, 1887.  p.  423;  8tons  v.  Hale,  17  Ala. 
557,  52  Am.  Dec.  187;  Par«w#  v.  Hoamer,  2 
Boot,  1, 1  Am.  Dec.  58;  Harris  v.  Columbiana 
Oo.  Mut  IM.  Co.  18  Ohio,  116,  61  Am.  Dec. 
449;  Miles  v.  Stecens,  45  Am.  Dec.  684,  and 
cases  quoted;  Evante  v.  Strode,  11  Ohio,  480, 
88  Am.  Dec.  744;  Norris  v.  North  America  Ins, 
Co,  2  Am.  Dec.  865;  Phanix  F,  Ins,  Oo,  v. 
Gumee,  1  Paige,  278, 19  Am.  Dec.  432;  1  Story, 
£q.  jur.  18th  ed.  §  162,  p.  173. 


Oo.  V.  Jfwr,  98  m.  271;  Moliere  v.  Pennml' 
tania  F.  Ina,  Co,  6  Rawle,  846;  1  Story.  l£a, 
Jur.  note  B,  18th  ed.  §  111,  p.  111. 

The  rule  that  no  person  shall  be  permitted  to 
deliver  himself  from  contract  obligations  by 
saying  that  he  did  not  read  what  he  signed  or 
accepted,  is  subject  to  the  limitation  that  it  is 
not  to  be  applied  in  behalf  of  any  person  who 
by  word  or  act  has  induced  the  omission  to 
read. 

PalmuT  V.  Hartford  Ine.  Oo,  eupra. 

The  Company's  refusal  to  pay  obviates  proof 
of  loss. 

WUKamdnirg  City  F.  Ina,  Co,  y.  C^ry,  89 
HL  457;  Pennea  ▼.  Lamar  Ins,  Co,  78  111.  308; 
Peoria  M.  d  F.  Ina,  Co,  y.  WhitehiU,  25  111. 
470;  uSUna  Ina.  Co,  v.  Maguire,  51  111.  842. 

The  adjuster's  refusing  to  pay  because  the 
property  was  not  in  the  name  of  the  owner  in 
the  policy,  would  estop  the  Company  from 
dem  anding  proofs. 

Qhrange  MUl  Co.  ▼.  Weatem  Aaaur,  Co.  7 
West  Rep.  428,  118  HI.  401. 

An  application  filled  out  by  the  agent  of  the 
Company  not  read  to  assured,  nor  authorized 
by  assured,  binds  the  Company,  but  not  the  as- 
sured. 


But  equity  will  not  relieye  from  the  consequenoes 
of  one^B  own  BegXlgence,  Miller  v.  Powera,  4  L.  R. 
A.  483, 119  Ind.  79. 

When  fraud  enUOes  to  rdlef. 


The  fraud  In  such  cases  which  will  entitle  a  purty 
to  relief  is  fraud  at  the  time  of  execution  of  tne 
Instrument,  and  not  in  a  subsequent  and  dlstinot 
transaction.  Chesterman  y.  Gardner,  6  Johns. 
Oh.  29. 

It  is  one  of  the  most  familiar  duties  of  a  court  of 
ehanoery  to  relieve  from  mistake,  especially  where 
it  has  been  produced  by  the  misrepresentations  of 
the  adverse  party.  Bbode  Tsland  v.  Massachusetts, 
40  n.  8. 16  Pet.  288  aO  L.  ed.  TH). 

Power  to  reform  written  contracts  for  fraud  or 
mistake  belongs  to  courts  of  equity,  and  cannot  be 
exercised  by  common-law  courts.  Such  power 
should  be  exercised  only  In  cases  where  the  proof 
is  entirely  satisfactory.  Ivlnson  v.  Button,  08  U. 
8.79(26L.ed.66). 

Bquity  has  Jurisdiction  of  fraud,  misrepresenta- 
tion and  concealment;  and  It  does  not  depend  on 
discovery.  Jones  v.  BoUes,  78  U.  8.  9  WalL  864  (19 
L.ed.784). 

If  there  be  any  one  ground  upon  which  a  court 
of  equity  affords  relief  with  more  unvarying  uni- 
formity than  on  any  other,  it  is  on  allegation  of 
fraud,  whether  proven  or  admitted.  Atkins  v. 
Dick,  89  U.  8. 14  Pet.  114  aO  L.  ed.  878). 

Affirmative  relief  wOl  not  be  granted  in  equity 
upon  the  ground  of  fraud,  unless  it  is  alleged  in  the 
bilL  Yoorhees  v.  Bonesteel,  88  U.  &  10  WalL  16  (21 
L.ed.268}. 

Mistake  offaeL 

A  mistake  as  to  a  matter  of  fact,  to  warrant  re- 
lief in  equity,  must  be  material,  and  the  fact  must 
have  controlled  the  conduct  of  the  party,  and  the 
party  must  haveavailed  himself  of  accessible  knowl- 
edge.   Grymes  v.  Banders,  08  U.  8. 65  (28  L.  ed.  796). 

If  a  mistake  ejttst,  not  in  the  instrument,  but  in 
the  aK^eemeut  itaclf,  and  Is  dearly  proved  to  have 
been  the  result  of  ignorance  of  some  material  fact, 
a  court  of  equity  will.  In  general,  grant  relief. 
6L.R.A. 


1  Bquity  will  relieve  In  case  of  a  mistake  of  fact 
Huntv.  Rhodee,26n.aiPet.l(7L.ed.27);  Oath- 
oart  V.  Robinson,  80  U.  8. 6  Pet.  264  (8  L.  ed.  120). 

Courts  of  equity  will  rescind  contracts  on  ao- 
oount  of  their  having  been  induced  by  a  mutual 
mistake  as  to  material  faoti.  Belknap  v.  8ealey«  2 
Duer,  670. 

Courts  of  equity  have  so  long  rescinded  oontracti 
on  account  of  their  having  been  Induced  l^r  a  mu- 
tual mistake  as  to  material  facts  that  It  cannot  be 
contended  that  such  relief  cannot  be  properly 
granted.   Ibid, 

Mistake  of  lam. 

A  mistake  of  law  exists  only  when  it  arises  from 
(1)  a  misapprehension  of  the  law  by  all  parties, 
supposing  that  they  knew  and  understood  it;  (2)  a 
misapprehension  of  the  law  by  one  party,  of  which 
the  other  was  aware  at  the  time  of  contracting,  but 
which  they  did  not  rectify.  Many  v.  Beekman 
Iron  Co.  9  Paige,  188;  Hall  v.Reed,2  Barb.  Ch.  300; 
Pitcher  V.  Turin  Plank  Road  Oo.  10  Barb.  496;  Wake 
V.  Harrop,  6:Hurlst.  &  N.  788;  Broughton  v.  Hutt.  3 
De  G.  *  J.  601;  Events  v.  8trode,  U  Ohio,  4dU: 
Wheeler  v.  8mlth,  60  U.  8. 9  How.  66  (18  L.ed.44): 
Chaplin  V.  CAytin,  18  Wend.  407,  422;  t  Pom.  Bq. 
Jur.  80L 

The  general  rule,  both  at  law  and  equity,  li 
^ignorantia  fuiris  haud  excusat,'"  as  the  courts  of 
this  State  haye  repeatedly  declared.  The  rule,  how- 
ever, has  not  been  considered  universal  and  Infleil- 
ble.  Freichnecht  v.  Meyer,  80  N.  J.  Bq.  668;  Gar- 
wood V.  Bldridge,  t  K.  J.  Bq.  146;  Bently  v.  Whitte- 
more,  18  N.  J.  Eq.  866;  Hampton  v.  Nicholson,  28  N. 
J.  Eq.  428;  Hayes  v.  Stiger.  29  N.  J.  Eq.  396. 

Assuming  that  complainant  was  aware  of  the 
omission  to  execute  the  deed,  and  that  grantee^ 
name  was  not  to  be  appended,  except  by  her  special 
guardian,  the  case  would  in  that  respect  be  one  of 
mistake  of  law.  Temple  v.  Hawley,  1  Bandf.  Ob 
174. 

If  both  were  Ignorant  of  the  Act  of  the  Legis- 
lature, there  was  a  mutual  mistake  of  law  agaiort 
which  equity  wlU  relieve.  Sparks  v.  Pittman.  61 
Miss.  680;  Green  v.  Morris  &  E.  R.  Co.  12  K.  J.  EQ- 
166. 


jfire  I'M,  vo,  V.  jaen.ee,  'o^  iii.  «»» ;  ifowier  v. 
jmna  F,  InB,  Co.  16  Am.  Dec.  466;  Campbell 
▼.  Merchants  d  F,  MuL  F.  Ins,  Go,  87  K  H. 
85,  72  Am.  Dec.  880;  American  Ins.  Co,  v. 
Luttrelf,  89  III.  810.  See  also  Rock^ord  Im. 
(h.  Y.  Nelson,  75  lU.  548. 

Craigft  J*.,  delivered  the  opinion  of  the 
court: 

This  was  a  bill  in  equity,  brought  to  reform 
a  policy  of  insurance  Issued  by  the  German 
Insurance  Company  to  one  Fred.  Gueck,  on 
the  ground  that  it  purports  to  insure  his  inter- 
est in  certain  property,  when  it  should  have 
insured  the  interest  of  the  complainants,  whose 
agent  they  claim  Fred.  Gueck  was,  and  on 
the  further  ground  that  a  mistake  was  made 
in  the  description  of  the  land  on  which  the 
building  was  erected.  The  bill  also  seeks  to 
enforce  payment  of  the  polic]^  after  it  shall  be 
reformed.  The  relief  sought  is  resisted  mainly 
on  two  grounds:  Jirsl,  there  is  no  case  made 
by  the  pleading  or  evidence  entitling  com- 
plainants to  a  decree  to  reform  the  policy^ 
second,  if  such  a  case  were  made,  the  evidence 
fails  to  show  a  case  entitling  the  complainants 
to  a  decree  enforcing  payment.  On  the  hear- 
ing in  the  circuit  court,  on  the  pleadings  and 


I  amrmea  in  rne  appeuate  court. 

Upon  looking  into  the  evidence  it  appears 
that  Christian  Fiedler  died  intestate  on  the  28d 
day  of  November,  1869;  that  he  left  a  widow, 
Wilhelmina,  and  Henry,  William,  Christian, 
Johanna  and  Charles  Fiedler,  and  Louisa  Si- 
mon and  Rachel  Boede,  as  his  heirs-at-law. 
Fiedler  died  seised  of  the  N.  W.  i  of  sec.  20, 
T.  11  S,  R.  2  W.,  in  Calhoun  County.  The 
widow  was  appointed  administratrix  of  his 
estate.  She  testified  that  the  house  on  the 
place,  when  her  husband  died,  was  ''not  fit 
to  live  in,"  *'and  the  county  court  gave  her 
permission  to  build  a  new  one,  which  she  did, 
at  a  cost  of  $2,200." 

The  testimony  shows  that  the  widow  em- 
ployed Morris  ^her  to  build  the  house.  He 
commenced  the  work  in  the  fall  of  1870,  and 
finished  the  Job  in  the  spring  of  1871.  In  the 
mean  time,  on  January  6,  1871,  the  widow  was 
married  to  Fred.  Gueck.  Fisher  was  agent  of 
the  Insurance  Company,  and  while  building 
the  house  he  had  conversation  with  Gueck 
and  his  wife  in  regard  to  insuring  the  property. 
On  the  14th  day  of  October,  187a,  Gueck 
called  on  Fisher^  and  informed  him  that  his 
wife  had  concluded  to  insure  the  house  for 

S  $1,400.    Fisher  filled  out  an  application.    It 


Aaromlnir  tbat  oomplalnant  was  aware 'of  the 
amission  to  execute  the  deed,  and  that  grantee's 
name  was  not  to  be  appended,  except  by  her  special 
£ruardJaD,  the  case  would  in  that  respect  be  one  of 
mistake  of  law.  Temple  v.  Hawley  and  Champlin 
V.  Laytin,  smpra, 

Oourta  do  not  relieve  from  acts  done  under  a 
fUse  knowledge  of  the  facts  though  under  a  mis- 
ake  of  the  law.  If  relief  can  be  granted  in  any 
case  it  is  for  mistake  of  the  law,  founded  on  the 
faot  that  the  adverse  party  had  parted  with  noth- 
ing of  any  real  value.   OarDar  v.  Bird,  ff7  Barb.  288. 

Courts  of  chancery  will  not  relieve  from  mere 
mistakes  of  law.  Bank  of  U.  8.  ▼.  Daniel,  87  IT.  8. 
12  Pet.  32  (9  L.  ed.  98»);  SneU  v.  Atlantic  7.  &  H.  Ins. 
Co.  96  U.  &  85  (26  L.  ed.  58). 

Ignorance  of  the  law,  with  a  full  Pmowledge  of 
the  facts,  will  not  be  a  ground  for  equitable  relief. 
Storrs  V.  Barker,  6  Johns.  Ch.  106. 

This  rule  is  applied  to  a  case  where  a  partnership 
settlement  was  made  on  the  basis  that  one  partner 
was  liable  to  pay  certain  obligations  incurred  on 
partnership  account.  Bispham  v.  Price,  56  U.  8. 
15  How.  162  (14  L.  ed.  64i). 

In  case  of  a  mutual  mistake  of  law,  if  the  nature 
of  the  transaction  is  such  that  the  parties  cannot 
be  restored  substantially  to  their  rights  as  they  ex- 
isted previous  to  the  agreement,  chancery  cannot 
relieve  .'asrainst  the  oonsequenoes  ,of  the  mistake. 
Crosier  v.  Acer,  7  Paige,  137. 

Courts  will  sometimes  grant  relief  against  a  mis- 
take of  law,  where  it  can  be  done  without  impairing 
the  rights  of  thoae  who  were  ignorant  of  the  exist- 
ence of  any  such  mistake  when  their  rights  aoomed. 
Hall  V.  Beed,  8  Barb.  Ch.  600. 

So  where  a  contract  was  made  under  a  mistake 
of  law,  relying  on  the  statements  of  the  other  party, 
it  may  be  reformed.  SneU  v.  Atlantio  F.  ft  M.  Ins. 
Co.  1)6  U.  &  86  (25  L.  ed.  62). 

A  mistake  arising  from  ignorance  of  law  is  not  a 
ground  for  reforming  a  deed  founded  on  such  mis- 
take, except  in  some  few  oases  of  peculiar  charac- 
ter. Hunt  V.  Rhodes,  26  U.  8. 1  Pet.  1  (7  L.  ed.  27); 
Cathcart  v.  Robinson,  80  U.  S.  5  Pet  264  (8  L.  ed.  120). 

The  law  of  a  foreign  country,  or  of  another 
«  L.  R.  A. 


State,  is  always  regarded  as  a  fact,  subject  to  mis- 
take through  error  or  ignorance  (Haven  v.  Foster^ 
9  Pick.  Ill;  Bank  of  Chillicothe  v.  Dodge.  8  Barb. 
288;  Merchants  Bank  v.  Spalding,  12  Barb.  800; 
Patterson  v.  Bloomer,  85  Conn.  67);  hence,  wher# 
an  act  is  done  Intentionally  and  with  knowledge* 
the  doing  of  the  act  cannot  be  treated  as  a  mistake, 
as  by  adding  to  or  omitting  from  the  written  agre^ 
ment;  the  elements  of  knowledge  and  intention 
contradict  the  essential  conception  of  mistaka. 
Betts  V.  Gunn,  81  Ala.  219. 

MiMoncefpUon  of  Ugdl  riioMs,  ' 

A  oontract  entered  into  under  a  mutual  miscon- 
ception of  legal  ricrhts,  amounting  to  a  mistake  of 
law  in  the  contracting  parties,  where  the  object  of 
it  cannot  be  accomplished,  may  be  set  aside  or  re- 
scinded as  a  contract  founded  in  mistake  of  mat- 
ters of  fact  Champlin  v.  Laytin,  1  Edw.  Ch.  467, 
affirmed,  6  Paige,  189,  IB  Wend.  407;  Griffith  v. 
Townley,  69  Mo.  18;  Story,  Eq.  9 184. 

Where  the  parties  stand  in  unequal  position,  and 
one  party,  reposing  confidence  in  the  other,  sur- 
renders lights  without  a  proper  understanding  of 
them,  the  compromise  will  be  set  aside,  even  though 
there  was  no  fraudulent  Intent  on  the  part  of  the 
other  party.  Wheeler  v.  Smith,  60  U.  a  9  How.  66 
a8L.ed.  44). 

Mixtaks  as  to  leQol  effect  of  instrumenL 
A  reformation  is  permitted  where  there  has  been 
a  failure  to  perform  it  by  the  misunderstanding, 
on  the  part  of  the  plaintiff,  of  the  effect  of  the  in- 
strument by  which  performance  was  attempted, 
although  the  mistake  be  not  mutuaL  Welles  v. 
Tates,  44  N.  Y.  580. 

Gnie  court  would  be  Justified  in  the  exercise  of 
its  equitable  powers,  if  it  was  necessary  to  do  so, 
for  the  purpose  of  preventing  injustice,  to  direct 
that  the  deed  be  modified  so  as  to  preserve  the  lien 
of  the  mortgage.    Judd  v.  Seek  ins,  62  N.  Y.  271. 

Where  the  parties,  on  deliberation  and  advice, 
reject  one  species  of  security  and  agree  to  select 
another,  under  misapprehension  as  to  the  nature 
of  the  security  selected,  equity  will  not  relieve  in 


About  five  years  afterwards  aDOtber  policy 
was  issued.  Id  renewal  of  the  first,  by  the  Com- 
pany.  On  or  about  October  18,  1882,  a  third 
policy  "was  issued  by  the  Compauy,  in  the  same 
amount,  for  five  years,  and  while  it  (policy  No. 
209,025)  was  in  full  force  and  effect,  to  wit,  on 
or  about  October  15,  1886,  the  house  burnt 
*down  and  became  a  total  loss.  All  the  appli- 
cations are  in  the  handwriting  of  Morris  Fisher, 
the  agent  of  the  Company,  and  are  si^ed 
"Fredericb  Gueck"  and  "Fred.  Gueck,"^  re- 
spectively. Gueck  never  knew  what  the  ap- 
plications contained.  He  and  Mrs.  Gueck  left 
all  this  business  to  Mr.  Fisher,  relying  on  him 
to  have  all  the  papers  in  proper  form.  The 
third,  dated  October  18,  1882,  on  which  the 
|)olicy  No.  209,025  was  issued,  is  the  founda- 
tion of  this  suit.  The  land  is  incorrectly  de- 
scribed as  being  in  section  5,  instead  of  section 
20,  as  before,  township  and  range  being  right. 
The  following  question  as  to  title  appears: 
'•(5)  Title.  Have  you  fee-simple  title?  Good? 
If  not,  what  kind  of  title  have  you?"— to  which 
there  is  no  answer. 

The  policies  were  all  issued  to  Fred.  Gueck, 
although  be  had  no  interest  in  the  property 
named,  and  after  the  loss  the  Company  refused 
to  pay ,  on  the  ground  that  he  had  no  Interest 
in  the  property,  predicating  its  refusal  upon 


ership  thereof,  both  at  law  and  in  equitv,  ihit 
Company  shall  not  be  liable  to  pay  to  the  as- 
sured, by  virtue  of  this  policy, -any  sum  ex- 
ceeding the  actual  cash  value  of  the  interest  of 
the  assured  at  the  time  of  the  loes." 

If  the  contracting  parties  to  a  policy  of  in- 
surance make  a  mistake  in  the  description  of 
the  premises,  or  in  the  names  of  the  insured,  a 
court  of  equity,  upon  proper  proof,  has  juris- 
diction to  reform  the  contract  and  correct  the 
mistake,  as  held  in  KHih  v.  Globe  Ins.  Go,  53 
111.  618,  and  Home  In».  Oo.  T.  Myer^  93  lU. 
271. 

Here  the  land  upon  which  the  house  was  lo- 
cated was  described  as  being  in  section  5,  in- 
stead of  section  20.  The  parties  never  owned, 
or  pretended  to  own,  land  in  section  6,  and 
had  no  intention  of  insurinsr  a  house  in  that 
section.  Tlie  intention  of  iFisher,  the  agent 
of  the  Insurance  Company,  lind  the  intention 
of  Gueck,  who  was  acting  for  the  complain- 
ants, was  to  Insure  the  house  which  Fisher 
had  erected  on  section  20,  for  Mrs.  WilUel- 
mina  Gueck,  and  the  evidence  leaves  no  room 
for  doubt  that  by  mutual  mistake  section  5 
was  written  in  the  policy,  when  the  intention 
was  to  write  section  20  therein. 

As  respects  the  other  question,  that  the  policy 
was  issued  to  Fred.  Gueck,  when  the  intention 


consequenoe  of  a  subeequent  unforeseen  event,  nor  I 
wUl  it  deoree  that  that  be  done  which  the  parties 
supposed  would  have  been  effected  by  the  instni-  | 
ment  they  finally  agreed  on.  Hunt  v.  Hhodes,  26  i 
U.  S.  1  Pet  1  (7  L.  ed.  27);  Cathcart  v.  Bobiuson,  80 
U.  8. 5  Pet  264  (8  L.  ed.  120). 

Remtdy  hy  injunction. 

Injunction  lies  to  restrain  defendant  from  en  fore- 
ing  forfeiture  pendente  lUeupou  plaintifl^s  deposit- 
tng,  under  the  order  of  the  court,  the  sums  grow- 
\ng  due  under  a  contract  sought  to  be  reformed  on 
the  ground  of  Important  errors  inseitcd  by  mistake 
or  fraud  to  the  disadvantage  of  plaintiff,  and  which 
contained  a  severe  forfeiture  in  case  of  nonperfor- 
mance. Bryoe  v.  Lorillard  Ins.  Ck>.  S6  N.  Y.  240; 
Welles  V.  Yates,  44  N.  Y.  626;  Gilleepie  v.  Moon,  2 
Johns.  Ch.  686. 

Where  township  bonds  are  signed  by  oommls- 
■loners  duly  authorized,  but  the  seals  are  omitted 
by  mistake,  equity  at  suit  of  a  purchaser  will  de- 
cree that  the  bonds  be  held  as  valid  as  if  actually 
sealed  before  being  issued,  and  will  restrain  the 
setting  up  of  the  want  of  seals  In  the  action  at  law. 
Bernards  Twp.  v.  Stebbins,  100  U.  8.  BU  (27  L.  ed. 
966). 

R^omuUion  of  Insurance  poUiey. 

To  authorize  a  court  of  equity  to  reform  a  oon- 
tract  of  insurance  the  mistake  must  be  one  made 
by  both  parties,  or  it  must  be  the  mistake  of  one 
party  in  connection  with  the  fraud  of  the  other,  in 
taking  advantage  of  thej  mistake.  See  Coles  v. 
Bowne,  10  Paige,  62(1. 

A  bill  may  be  maintained  to  reform  a  written 
policy,  after  loss,  upon  the  ground  that  it  does  not 
express  the  intent  of  the  contracting  parties.  Snell 
V.  Atlantic  F.  &  M.  Ins.  Co.  06  U.  S.  86  (25  L.  ed.  62). 

But  courts  will  not  interpose  In  behalf  of  persons 
not  parties  to  tbe  Instrument  or  claiming  any 
larivity.    Bast  v.  Pedln,  6West  Bep.204,106Ind.«S. 

Parol  evidenoe  admiutbU, 

In  suits  to  reform  a  written  Instrument  on  the 
frround  of  a  mutual  mistake,  parol  evidence  is  al- 
6L.RA. 


ways  admissible  to  establish  the  fact  of  the  mis- 
take, and  In  what  it  couslsted,  and  to  show  bow  the 
wxlting  should  be  corrected  in  order  to  conform  to 
the  agreement  which  the  parties  actually  madew 
See  Peterson  v.  Grover,  20  Me.  363:  Bellows  v.  Stone, 
14  N.  H.  175;  Langdon  v.  Keith,  9  Yt290;  Firmstone 
V.  De  Camp,  17  N.  J.  Bq.  817;  Waldron  v.  Letson,  16 
N.  J.  Bq.  126;  Blair  v.  McDonnell,  6  N.  J.  Bq.  887: 
Gump^s  App.  66  Pa.  476;  Chew  v.  Gillespie,  66  Pa. 
308;  Lauofaner  v.  Bex,  20  Pa.  464;  Gower  v.  btemer, 
2  Whart  76:  Baynard  v.  Norrls,  6  GiU,  468;  Kew- 
comer  v.  Kline,  11  Gill  ft  J.  4S7;  Irlck  v.  Fulton.  8 
Gratt.  108;  Keyton  v.  Brawf  ord,  6  Leigh.  80;  Lark- 
his  V.  Biddle,  21  Ala.  262;  Hale  v.  Stone,  14  AJa.  806; 
Lauderdale  v.  Hallook,  7  Smedes  &  M.  622;  Wurz- 
burger  v.  Merle.  20  La.  Ann.  416;  Mattlnffiy  v.  Speak, 
4  Bush,  816;  Graves  v.  Mattingly,  6  Bush,  861;  Mo- 
Can  n  V.  Letcher,  8  B.  Mon.  820;  MoGloekey  v.  Mo- 
Cormlck,  44  BL  836;  Mills  v.  Lockwood.  42  IlL  111; 
aeary  v.  Baboock,  41  Dl.  271;  Shivelj  v.  Welch,  2 
Or.  288. 

Parol  evidence  of  mistake  is  admissible  in  support 
of  a  suit  to  reform  a  mistake  In  an  instmment 
Bond  V.  Dorsey,  8  Cent.  Bep.  612, 66  Md.  810. 

It  Is  admissible  to  show  part  of  an  actual  agree- 
meut  of  parties,  omitted  by  mistake  from  the  writ- 
ten contract.  Hyndman  v.  Hogsett  2  Cent  Bep» 
683,  m  Pa.  648. 

The  evidence  must  be  dear  and  oonvlnoing  that 
the  instrument  did  not  set  forth  the  intent  of  the 
parties,  and  the  failure  to  make  it  express  the  in- 
tent arose  from  mistake  or  oversight  In  drafting  it 
Fritzler  v.  Robinson.  70  Iowa,  600. 

Where  the  application  for  insurance  was  signed 
before  being  filled  out  by  the  agent,  the  fact  that 
the  answers  made  by  the  insured  at  her  house  were 
incorrectly  written  In  by  the  agent,  at  hts  office, 
may  be  established  by  parol  evidence.  The  rule 
would  be  otherwise  had  she  slgrned  after  tbe  sdp 
sweis  were  written  in.  Brown  v.  MetropoUtan  L. 
Ins.  Co.  8  West  Rep.  775.  65  Mich.  806. 

Fire  Insurance:  waiver  of  proofs  of  loss.  Set 
Kenton  Ins.  Co.  v.  Wlgginton  (B:y.),  7  L.  EL  A.  — ^ 
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-^as  to  issue  it  to  and  in  the  name  of  the  com- 
pininanis,  we  think  this  finding  in  the  decree 
tnaj'  be  regarded  as  sustained  by  the  evidence. 
•Gueck  had  no  interest  in  the  property  insured, 
and  never  claimed  any  interest  therein;  and  j 
what  reason  ooald  he  have  for  taking  a  policy 
in  his  own  name  when  he  had  no  insurable  in- 1 
ierest  in  the  property?  Moreover,  he  testified 
that  he  did  the  business  for  the  complainants; 
that  he  never  read  the  policies,  but  intrusted 
the  whole  mnttor  ro  Fisher,  tbea^nt,  to  make 
out  the  policies  correctly.  The  widow  testified 
that  she  could  not  read  English,  and  could 
read  but  little  Qerman;  that  her  husband 
broufrht  the  policies  home,  and  put  them  in  a 
drawer.  She  supposed  they  were  all  right, 
and  never  read  them.  Fisher  says  he  under- 
stood  from  the  conversation  with  Queck  that 
be  owned  the  property;  but,  in  view  of  the 
other  facts  discfoeed  by  the  record,  he  is  evi- 
dently mistaken.  He  built  the  house  for  the  • 
ividow  and  heirs,  and  at  the  time  knew  they  | 
owned  the  property.  Moreover,  he  was  assess- 
or of  the  county,  and  assessed  the  land  upon 
which  the  house  was  built  as  property  belong- 
ing to  the  estate  of  Fiedler.  From  these  facts 
be  could  not  be  mistaken  in  regard  to  tbe  owner 
of  the  property.  It  may  be  conceded  that  a 
-court  of  equitv  might  not  interpose  to  correct 
-«  mistake,  unless  the  mistake  was  a  mutual 


one,  «manathig  from  both  the  contractinj?  par- 
ties; but,  upon  ^ving  due  weight  to  all  tbe 
evidence,  we  are  induced  to  hold  that  the  court 
was  justified  in  findinjo:  that  the  policy,  by  mis- 
take of  the  parties,  misdcscribea  the  premises 
upon  which  the  house  insured  was  erected, 
and  in  finding  that  the  policy  was  issued  in 
the  name  of  Gueck  by  mistake. 

It  is  also  claimed  that  the  decree  was  erro- 
neous on  the  ground  that  the  insured  failed  to 
make  proof  of  loss.  There  was  no  question 
here  in  regard  to  the  value  of  the  property  de- 
stroyed, nor  in  reference  to  the  loss  being  an 
honest  one.  Indeed,  the  only  ^und  upon 
which  the  Company  predicated  its  refusal  to 
pay  the  loss  was  that  Gueck,  in  whose  name 
the  policy  issued,  had  no  interest  in  the  prop- 
erty insured.  This  case  falls  clearly  within 
the  ruling  in  Orange  Mill  Oo.y.  Western  Amur, 
Go.  7  West.  Rep.  428,  118  DL  896,  where  it 
was  held  that  proof  of  loss  under  a  policy  of 
insurance  is  waived  when  the  company  places 
its  refusal  to  pay  solely  on  the  ground  that  the 
assured  had  no  title  or  insurable  interest  in  the 
property  destroyed. 

The  judgment  of  the  Appellate  Court  will  be 
affirmed. 

Motion  for  rehearing  denied  January,  1890. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


LUlie  A.  CHADWICE 
Alexander  H.  COVELL. 


1.  Apersonhasnorig^bttotheezeliudve 
use  of  recipes  made  by  himself  for  the 

preparation  of  medicines,  further  than  to  prevent 
another  from  obtaining  or  using  them  throuffh 
breach  of  trust  or  of  contract.  He  cannot  pre- 
vent their  use  by  one  who  comes  honestly  to  a 
knowledge  of  them,  and  the  latter  may  signify  to 
the  public  that  the  medicines  which  he  makes  are 
made  according  to  such  reoipes. 

9*  One  who  obtains  a  conveyance  by 
deed  of  the  recipes  for  medicines  from  the 
admmistrator  of  their  deceased  maker  has  a  right 
to  use  them,  notwithstanding  they  had  been  pre- 
Tlously  conveyed  to  a  third  person,  and  his  deed 
excepts  from  its  operation  rights  previously 
granted. 

^.  The  grant  of  the  trade-name  and 
trade-marks  pertaining  to  medicines 
made  according  to  certain  secret  recipes,  to  one 
whose  right  to  use  the  recipes  is  not  exclusive, 
and  who  is  neither  successor  to  the  business  of  the 
maker  of  such  recipes  nor  owner  of  liis  manufac- 
tory or  plant,  will  confer  no  right  upon  the 
grantee  to  enjoin  the  use  of  such  name  and  marks 
toy  other  persons  having  a  right  to  use  the  reclines. 

(February  27, 1890.) 


APPEAL  by  plaintitf  from  a  decree  of  tbe 
Superior  Court  for  Bristol  County  (Bishop, 
J,\  dismissing  the  bill  in  a  suit  brought  to  en- 
join the  manufacture  by  defendant  of  medicinea 
according  to  certain  alleged  secret  recipes,  and 
the  use  dy  him  of  certain  trade-names  and 
trade- marKB.    Affirmed, 

The  facu  sufficiently  appear  in  the  opinion. 

Mr.  E.  li.  Barney*  for  appellant: 

Plaintiff  has  a  right  to  such  formulas  and 
trade-marks  as  are  set  out  in  her  petition,  and 
can  recover  damages  for  their  use  by  defendant. 

Pub.  Stat.  chap.  76.  §g  1, 2, 7;  Rogers  v.  Tain- 
tor,  97  Mass.  297;  Gilman  v.  BunMweU,  121» 
Mass.  .189. 

Messrs,  E.  Avery  and  T.  F.  Desmond, 
for  appellee: 

Trade  marks  may  be  divided  into  two  classes: 
(1)  those  which  are  strictly  personal;  (2)  those 
which  are  used  in  connection  with  the  business 
of  the  originator.  The  latter  "is  property 
which  will  be  protected  by  tbe  courts,  and 
which  may  be  sold  and  transferred." 

Emerson  v.  Badger,  101  Mass.  82;  QUman  y. 
HunnemU,  122  Mass.  189. 

The  right  to  use  such  a  trade-mark  is  prop- 
erty which  passes  to  an  assignee,  as  an  incident, 
under  a  transfer  of  the  business  and  good-will. 

Warren  y,  Warren  Thread  Co,  184  Mass.  247. 

A  secret  invented  and  used  by  a  person,  and 
not  patented,  is  not  protected  by  the  courts 
against  the  public  or  any  person  who  uses  it, 


NOTS.-IVtule-inarlB.  i  Ck>.  1  L.  R.  A.  SIS,  86  Fed.  Bep.  821;  Clirar-Maken 

I  Prot.  Union  v.  Oonhaim  (Minn.)  8  L.  R.  A.  12^  nou: 
8eeitumford  Chemical  Works  v.  Muth.  1 L.  R.  A.    Laufrhman  ▼.  Piper  (Pa.)  6  L.  B.  A.  599,  note;  United 
-4*,  note.  85  Fed.  Bep.  saS4:  Goats  v.  Merrick  Thread  >  States  v.  Koch  (Mo.)  6  L.  B.  A.  180,  fio(«. 
'e  L.  R.  A. 


See  also  32  L.  R.  A.  701. 


Peabody  ▼.  Norfolk,  98  Mass.  458. 

The  defendant,  if  he  obtained  the  secret 
through  no  breach  of  trust  or  contract,  had  and 
has  as  great  a  right  to  use  it  as  the  plaintiff. 

Ihid, 

As  distinct  property,  separate  from  the  arti- 
cle created  by  the  original  producer  or  manu- 
facturer, "a  trade-mark  may  not  be  the  subject 
of  sale." 

Ridd  V.  Johnton,  100  U.  8.  619  (25  L.  ed. 
770). 

As  part  of  the  business  of  Dr.  Spencer,  car- 
ried on  by  him  in  the  manufacture  and  sale  of 
said  preparations,  bis  admin istrators  had  a  right 
to  sell  the  formulas,  trade-marks  and  all  other 
designs  used  by  him  in  placing  the  articles  upon 
the  market  for  sale. 

McLean  v.  Fleming,  96  U.  8.  245  (24  L.  ed. 
828). 

A  party  having  no  right  in  the  business  of 
the  manufacture  and  sale  of  articles  protected 
by  trade-marks,  "had  no  right  in  any  trade-mark 
used  in  it." 

Hallett  V.  Oumston,  llO  Mass.  29. 

The  sale  to  the  plaintiff  by  the  administrator 
de  bonis  nan,  of  dies,  conferred  no  right  upon 
her  to  use  them  upon  articles  compounded  by 
hei. 

Stevena  v.  Gladding,  58  U.  8. 17  How.  447  (15 
L.  ed.  155). 

The  evidence  would  not  support  a  decree  for 
the  plaintiff,  because: 

1.  The  plaintiff  had  no  exclusive  right  to 
•compound  the  preparations  according  to  the 
secrets  or  formulas  of  Dr.  Spencer. 

2.  ThejBecretsweTenot;patentcd,  and,  having 
been  used  by  Dr.  Spencer  for  more  than  two 
years  for  the  purposes  of  trade,  were  public 
property  and  could  be  used  by  anyone  who 
honestly  obtained  them. 

Peabody  V.  Norfolk,  supra;  U.  S.  Stat.  §§  4886, 
4890;  Andrews  v.  Bovey,  123  U.  S.  267  (31 L.  ed. 
160);  Smith  dk  G,  Mfg.  Co.  v.  Sprague,  128  U. 
8.  249  (31  L.  ed.  141);  Theberath  v.  Rubberr  A  C. 
ff.  T.  Go.  15  Fed.  Rep.  246. 

Holmest  J.,  delivered  the  opinion  of  the 
<50urt: 

This  is  a  suit  brought  for  an  injunction  and 
damages  in  respect  of  the  defendant's  manufac- 
ture and  sale  of  certain  medicines  under  the 
name  of  "Dr.  Spencer's  Queen  of  Pain,"  and 
'  'Spinal  Paste  or  Salt  Rheum  Cure,"  and  his  use 
of  alleged  trade-marks  for  the  same.  Issues  were 
framed  for  the  jury  on  the  question  whether 
the  plaintiff  was  the  owner  of  the  formulas  for 
the  medicines,  and  of  the  trade-marks,  used  by 
Dr.  Spencer;  and  the  case  came  on  for  trial 
upon  them.  As  the  whole  case  was  pending 
in  the  superior  court,  it  is  hardly  to  be  supposed 
that  it  was  understood  that  every  question  ex- 
cept those  raised  bv  the  issues  in  their  narrow- 
est senpe  was  left  for  trial  at  another  time.  It 
seems  plain,  at  the  least,  that  the  rulings  of  the 
judge  were  made  on  the  footing  that  the  ques- 
tion before  him  was  whether  the  plaintiff  had 
such  an  exclusive  ownership  as  she  alleged  in 
her  bill,  and  as  entitled  her  to  an  injunction, 
nnd  that  the  judge  was  right  In  that  understand- 
ing. If  the  issues  were  construed  more  nar- 
CL.  RA. 


lows:  Dr.  Spencer,  of  New  Bedford,  made  nudt 
sold  these  medicines  according  to  certain  secret 
formulas  of  his  own,  under  the  names  men- 
tioned. The  plaintiff  became  intimate  with 
him,  and  after  his  death,  Mrs.  Spencer,  bis  ad- 
ministratrix, said  to  the  plaintiff  that  it  was  the^ 
Doctor's  wish  and  her  wish  that  the  plaintiff 
should  have  the  formulas  of  the  Queen  of  Paia 
and  the  Spinal  Paste,  and  the  trade-marks  and 
the  circulars  and  labels,  and  everything  that 
went  with  the  Queen  of  Pain  and  the  Spinal 
Paste,  and  that  was  her  reward  for  her  kind- 
ness. These  formulas  were  written  on  pflpcr. 
Mrs.  Spencer  handed  them  to  the  plaintiff  and 
she  took  them.  At  that  time  theplaintifl  took 
some  of  the  Queen  of  Pain  that  was  manufac- 
tured and  on  hand.  There  was  not  any  Spinal 
Paste  made  then.  She  took  none  of  the  labels- 
at  that  Ume.  Three  days  later,  Mrs.  Spencer 
died  and  a  teamster  carried  the  rest  of  the  medi- 
cine to  the  plaintiff's  house.  After  that,  the 
plaintiff  began  to  manufacture  and  sell  the 
medicines.  The  sisters  and  next  of  kin  of  Dr. 
Spencer,  and  his  administrator  de  bonis  non,. 
subsequently  signed  papers  purporting  to  ratify 
the  transaction^the  administrator  usmg  word*- 
implying  that  she  had  a  right,  but  not  necea- 
sanly  an  exclusive  right  The  administrator 
also  sold  the  plaintiff  two  dies  used  by  Spencer 
for  stamping  packages  of  the  Spinal  Paste. 

After  these  transactions,  the  administrator 
de  bonis  non  conveyed  by  deed  to  the  defend- 
ant, for  |200,  Spencer's  recipes  and  trade-mark» 
for  these  medicines,  excepting  rights  not  sped- 
fled  theretofore  granted  by  Spencer,  Mrs.  Spen- 
cer or  himself,  and,  it  seems,  had  sold  him 
moulds  for  bottles  for  the  Queen  of  Pain  at  a. 
much  earlier  time.  The  defendant  nuule  and 
sold  the  medicines^with  labels  like  those  used 
by  Dr.  Spencer. 

The  judge  ruled  that  the  evidence  would  not 
support  a  decree  for  the  plaintiff,  directed  the 
jury  to  answer  the  questions  in  the  negative,  or- 
dered the  bill  to  be  dismissed,  and  reported  the 
case. 

So  far  as  the  right  to  manufacture  and  sell 
the  medicines  goes,  the  plaintiff's  case  may  be 
disposed  of  in  a  few  words.  Dr.  Spencer  bad 
no  exclusive  right  to  the  use  of  his  formulas; 
his  only  right  was  to  prevent  anyone  from  ob- 
taining or  using  them  through  a  breach  of  trust 
or  contract.  Anyone  who  came  honestly  to  the 
knowledge  of  them  could  use  them  without  Dr. 
Spencer's  permission  and  against  his  will.  Pea- 
fjody  V.  Norfolk,  98  Mass.  452.  458;  Mort'son  v. 
3foat,  9  Hare,  241,  263;  Williams  v.  WiUiams, 
3  Meriv.  157. 

The  defendant  got  his  knowledge  honestly. 
Having  the  right  to  make  and  sell  the  medicines 
the  defendant  had  the  right  to  simiify  to  the 
public  that  the  medicines  were  made  according 
to  the  formulas  tised  by  Dr.  Spencer.  The 
onlv  question  is,  whether  the  plaintiff  has  the 
right  to  restrain  him  from  using  Dr.  Spencer^e 
trade-marks. 

The  defendant  argues  that  an  executor  or  ad- 
ministrator has  no  nght  to  give  away  the  estate 
coming  to  his  hands,  and  therefore  that  the 
plaintiff  got  no  title  to  any  property  of  Dr. 
Spencer  by  Mrs.  Spencer's  dealings  with  her. 


u:auaai;i>iuu     uu     uvuaix    vi     cuijruuc    iulcicoicvi. 

The  creditors  of  tbe  estate  have  all  been  paid, 
sDd  the  next  of  kin  assented  to  tbe  gift.  So 
far  as  this  objection  goes,  we  shall  assume  that, 
even  if  the  gift  was  a  breach  of  dut^  on  the 
part  of  Mi's.  Spencer,  it  gave  the  plaintiff  a  title, 
as  against  thira  persons,  to  anything  which  it 
was  otherwise  competent  to  give  her.  Myers 
T.  Meinrath,  101  Mass.  866. 

We  assume,  for  the  purposes  of  our  decision, 
but  without  expressing  an  opinion  on  either 
question,  that  what  took  place  between  Mrs. 
Spencer  and  the  plaintiff  purported  to  be  a 
present  gift  of  the  trade-marks,  and  that  if  the 
gift  of  a  traa^-mark  in  eross  would  have  been 
good  if  bv  deed,  it  would  be  equally  good  at 
common  law,when  made  by  parol.  The  old  rule 
was  that  **e  very  thing  that  is  not  given  by  de- 
li veiy  of  hands  must  be  passed  by  deed." 
Noy^s  Maxims,  68,  chap.  88;  Fairfax,  J.,  in  T. 
B.  21  Hen.  VIL  86,  pL  45;  Shep.  Touch. 
229. 

But  the  formalities  required  by  the  early 
common  law  have  been  broken  in  upon  a  good 
deal,  although  more  in  England  than  in  this 
State.  It  may  be  that  later  forms  of  property 
not  admitting  of  delivery,  but  unknown  to  the 
old  law,  or  not  then  the  subject  of  transfer, 
are  free  from  the  restraints  of  the  ancient  rule, 
lust  as  at  Rome  later  forms  of  property  could 
be  convened  without  the  comparatively  early 
ceremonies  of  mancipation.  It  may  be  that 
even  a  parol  gift  of  incorporeal  property  would 
be  sustained,  although  aelivery  is  impossible 
from  the  nature  of  the  case.  But  that  question 
we  leave  undecided.  See  Browne.Trade- Marks, 
2d  ed.  §  861  and  note;  Lowell,  I'ransfer  of 
Stock,  §  48;  2  Kent,  Com.  489;  Graver  v. 
Graver,  24  Pick.  261, 268;  Bond  v.  Bunting,  78 
Pa.  210,  218. 

We  also  refrain  from  considering  whether 
the  sale  of  the  two  dies  to  the  plaintiff  would 
not  be  sufficient  to  give  her  the  right  to  use  the 
marks  upon  them  {Stevens  v.  Gladding,  58 
U.  8. 17  How.  447, 452.  (15  L.  ed.  155).  and  pass 
to  what  seems  to  us  the  insuperable  difficulty 
in  the  case. 

What  is  the  plaintifiTs  position  when  she 
seeks  to  prevent  the  defendant  from  selling  his 
medicine  by  the  name  of  *'  Dr.  Spencer's  Queen 
ot  Puinf  She  is  not  Dr.  Spencer.  She  is  not 
the  owner  of  a  manufactorjr  once  owned  by 
him.  She  makes  the  medicine  with  her  own 
ingredients,  tools,  plants  and  contrivances.  She 
has  no  exclusive  right  to  make  it.  The  defend- 
ant's use  of  the  name  does  not  mislead  the  pub- 
lic any  more  than  hers  does,  as  to  the  maker, 
tbe  place  of  manufacture  or  the  nature  or 
quality  of  the  goods.  Unless,  therefore,  it 
should  t>e  held  that  a  trade-mark  may  be  erected 
into  a  new  species  of  property,  capable  of  last- 
togas  loag  as  tie  world  ^ovn,  and  cenalnf^^ooik 
are  maimfflctured^  uiid  of  beirig  trjiivsf erred 
for  value  or  by  gift  from  icwrson  to  pt^rson  irre^ 
ipective  of  good  will,  speciiil  right  lo  luake  the 
goods^  place  of  matiufacture  or  fnmd  of  any 
kind  upon  ihe  ptiblic,  the  plaitniiT  ciitmut  pre- 
irail. 

Undoubtedly  the  e:t elusive  rieht  to  use  a  cer- 
tain collncniioQ  of  words  or  signs  to  designate 
4  neriuiit  claaa  of  goods  may  havt^  a  cotisidera- 
6  L-  li  A, 
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nizing  the  ri^ht  The  exclusive  right  to  par- 
ticular combinations  of  words  or  figures  for 
purposes  not  less  useful  than  advertising,  for 
poetry  or  the  communication  of  truths  discov- 
ered for  the  first  time  by  the  writer,  for  art  or 
mechanical  desi^,  has  needed  statutes  to  call 
it  into  being,  and  is  narrowly  limited  in  time. 
When  the  common  law  developed  the  doctrine 
of  trade-marks  and  trade-names.  It  was  not 
creating  a  property  in  advertisements  more 
absolute  than  it  would  have  allowed  the  author 
of  Paradise  Lost;  but  the  meaning  was  to  pre- 
vent .one  man  from  palming  off  nls  goods  as- 
another's,  from  getting  another's  business  or  in> 
luring  his  reputation  by  unfair  means,  and,  per* 
naps,  from  defrauding  the  public. 

It  is  true  that  some  judges,  noticeably  Lord 
Westbury,  have  preferred  to  rest  the  protection 
to  trade-marks  on  the  notion  of  property  rather 
than  of  fraud;  but  it  is  plain,  upon  reading  his 
Judgments,  that  he  means  no  more  than  that 
the  deception  which  equity  will  prevent  need 
not  have  been  intended,  as  when  a  man  igno- 
rantly  adopts  a  trade-mark  already  in  use;  and 
that  within  certain  limits  a  trade-mark  may  be 
sold,  which  nobody  denies.  HaU  v.  BarrawSp 
4  DeG.  J.  &  S.  150,  158;  Leather  Cloth  Ch,  v. 
American  Leather  Cloth  Co,  4  DeG.  J.  A  S.  187. 
The  limitations  are  clearly  marked  bj  the  lan- 
guage of  Lord  Cranworth  and  Lord  Kingsdown 
in  the  latter  case  on  appeal  to  the  House  of 
Lords.  11  H.  L.  Cas.  523,  584,  588.  See  also 
Singer  2ffg.  Go.  v.  Loog,  L.  R.  8  App.  Cas.  15, 
29  et  seq,;  Wother spoon  v.  Currie,  L.  R.  5  H. 
L.  Cas.  508,  514,  519;  Ainstoarth  v.  Wamsley, 
L.  R.  1  Eq.  518,  525;  Collins  Co.  v.  Brown,  8 
Kay  &  J.  428,  426. 

At  least  as  strict  a  rule  is  to  be  drawn  front 
Pub.  Stat.  chap.  76,  S  1.  Gilman  y.  ffunne-^ 
well,  122  Mass.  189,148. 

If  the  nature  and  foundation  of  the  right  i» 
what  we  suppose,  then  the  reason  why,  and  the^ 
limits  within  which,  a  grantee  will  be  pro- 
tected, are  plain.  The  most  usual  case  is  when< 
a  trade-mark  means  that  goods  come  from  a 
certain  manufactory,  and  the  manufactory  and 
mark  change  hanas  together,  e,  g.,  Hoxie  v. 
Clianep,  143  Mass.  592,  3  New  Eng.  Rep.  709; 
Warren  v.  Warren  Thread  Co.  184  Mass.  247; 
Kidd  V.  Johnson,  100  U.  S.  617,  620  [25  L.  ed. 
769,  770]. 

The  use  of  the  mark  by  athird  person  would 
be  as  much  a  fraud  upon  the  grantee  as  it 
would  have  been  upon  his  cantor.  Therefore 
the  grantee  will  be  protectea.  Singer  Mfg.  Co. 
V.  lA>ag,  L.  R.  8  App.  Cas.  15,  17;  Jennings  v. 
Johnson,  87  Fed.  Rep.  864. 

But  our  decisions  have  gone  no  further.  So^ 
hier  v.  Johnson,  111  Mass.  238,  244.  See  Cot- 
Urn  y.  Gillard,  44  L.  J.  N.  S.  (Ch.>90;  Gmgr^ 
<ft  E.  Spring  Co.  v.  Hif^h  Rotk  a  Spnri^j  G\  45 
N.  Y.  291,  302;  JH^miOrnaUe  Co.  v.  Gnfigen- 
ham,  3  Brew  at.  831,  330,  and  cwses  snpra. 

It  may  be  thnt  s^imilBr  prioeiples  would  ftpplf 
if  the  plaintiff  hiyi  the  exclusive  right  of  manu- 
faciiirJEg  the  m<5dieiiieB,  alihoygh  she  vim,  not 
strktly  a  succesgor  to  Dr.  Sijencer'a  lrusim^^a, 
a  nd  d fd  no t  h a ve  hie  man u f act ory  or  pVant,  Se< 
i\f(m4ion  V.  M(^t,  9  Hare,  241,  267;  Re  X  B. 
Fftlmer's  Tradt^Mm%  U  R.  24  Ch.  Div.  .504, 


•cance  of  Dr.  Spencer's  marks  at  the  present 
time,  bv*  whomsoever  used,  is  to  indicate  a  class 
of  goods  which  anyone  who  knows  how  to  do 
it  may  lawfully  manufacture.  The  case  more 
nearly  resembles  Thomaon  y.  Winehester.lQ'Pick. 
214,  216.  See  Emerson  y.  Badger,  101  Mass. 
-82.  86;  Ooodyear'i  India  Buhber  Glove  Mfg.  Oo. 
y.  Goodyear  Bubber  Co.  128  U.  S.  598  [33  L. 
•ed.  535];  Be  Leonard  df  EUuf  Trade-Mark,  L. 
R.  26  Ch.  Div.  288;  8inger  Mfg.  Go,  v.  Loog, 
L.  R.  8  App.  Caa  15, 26,  27,  87,  88. 

There  is  a  slierht  analog  as  to  the  cases  where 
ti  patentee  has  been  denied  the  exclusive  right 
to  the  name  of  his  patented  article  or  a  trade- 
mark after  the  patent  has  expired.  Linoleum 
Mfg.  Go.  V.  Nairn,  L.  R.  7  Oh.  Div.  884;  Be  J.  B. 
Paimer^s  Trade-Mark,  L.  R.  24  Ch.  Div.  517, 
521;  Be  Balph's  Trade-Mark,  L.  R.  25  Ch.  Div. 
1»4,  199:  Coats  v.  Merrick  Thread  Co.  86  Fed. 
Rep.  324. 1  L.  R.  A.  616. 

We  are  of  opinion  that,  assuming  that  there 
was  a  gift  otherwise  valid  to  the  plaintiff,  of 
Dr.  Spencer's  trade-marks,  it  did  not  give  her 
the  right  to  prevent  the  defendant  from  using 
the  same  words  and  devices. 

Our  decision  makes  the  exclusion  of  evi- 
dence of  Dr.  Spencer's  expressions  of  intention 
immaterial,  idthough  there  seems  to  be  no 
doubt  that  it  was  properly  excluded. 

Deeree  a^fflrmed. 


WOMEN  AS  NOTARIES  PUBLIC. 


...J 


Women  eaanot  be  Mpolnted  notaries 
public  by  the  ffovemor  oy  and  with  the  advice 
and  coosent  of  the  ooimcll,  under  the  clause  of 
the  Ctonstitution  providinfir  for  the  appointment 
of  notaries.  In  the  ahsenoe  of  any  statute  author- 

( '  Izing  such  appointment. 

(March  19, 18QQD 

i^N  submission  by  the  Governor  of  a  question 
U  for  the  opinion  of  the  Justices. 

.Per  Curiam: 

To  His  Excellency  the  Governor  and  the 
Honorable  Council  of  the  Commonwealth  of 
Massachusetts: 

The  undersigned  justices  of  the  supreme  ju- 
dicial court  have  considered  the  question  upon 
which  our  opinion  was  required  on  the  5th  day 
of  the  present  month,  and  respectfuUy  submit 
the  following  opinion: 

The  question  is  as  follows:  "Under  the  Con- 
stitution and  laws  of  this  Commonwealth,  can 
a  woman,  married  or  unmarried,  if  duly  ap- 
pointed and  qualified  as  a  notary  public,  legalfy 
perform  all  acts  pertaining  to  such  office?" 

The  acts  which  now  pertain  to  the  office  of 
notary  public  in  Massachusetts  are,  in  part,  acts 
which  notaries  public  are  authorized  by  statute 
to  perform,  and,  in  part,  acts  which  from  very 
«arly  times  thev  have  been  accustomed  to  per- 
form. The  ofBce  is  of  ancient  origin,  and  for 
many  centuries  has  been  known  to  most,  if  not 
«L.aA. 


great  variety  and  importance.  In  countries 
where  the  common  law  of  England  preyails, 
the  duties  of  the  office  are  more  limited.  In 
its  international  relations  the  office  is,  perhaps, 
eveiT  where  of  less  consequence  now  than  for- 
merly. A  notary  public,  being  an  officer  found 
in  all,  or  nearly  all,  parts  of  Christendom,  was 
formerly  of  great  use  to  merchants,  ship  mas- 
ters and  other  persons  in  attesting  writings,  and 
in  certifying  to  acts  done  by  him  or  in  his  prcs^ 
ence,  proof  of  which  might  be  required  in  dis- 
tant places  or  In  foreign  countries.  Modem 
nations  and  states  define  by  statute  many  of  the 
acts  which  may  be  done  by  both  foreign  nota- 
ries and  notaries  of  their  own  appointment,  and 
the  effect  of  these  acts  and  the  uses  which  may 
be  made  of  notarial  certificates  within  their  re- 
spective jurisdictions. 

In  England  notaries  publie  were  appointed 
by  the  authority  of  the  Pope  of  Rome  until  the 
Statute  of  25  Henry  YIIL,  chap.  21,  and  since 
the  passage  of  this  Statute  they  have  been  ap- 
pointed by  the  Court  of  Faculties  of  the  Arch- 
bishop of  Canterbury.  Under  the  charter  of 
the  Colony  of  Massachusetts  Bay  a  notary  pub- 
lic was  elected  by  the  general  court,  and  that 
court  prescribed  the  oath  to  be  taken  bv  him 
and  some  of  his  duties,  and  established  his  fees 
and  the  form  of  his  seal,  which  was  engraved 
at  the  expense  of  the  Colony,  and  he  was  made 
exempt  from  militia  service.  Colony  Laws, 
Whitmore  ed.  1887,  pp.  109,  125,  158,  165, 
818;  2  Mass.  Col.  Bee.  86,  209:  8  Mass.  CoL 
Rec.  119,  210,  289;  4  Mass.  Col.  Rec.  part  1. 
28,  57, 118;  6  Mass.  CoL  Rec  436. 

Notaries  public  were  not  mentioned  in  the 
province  charter,  but  it  appears  that  until  1720 
they  were  appointed  by  the  governor  and  coun- 
cil m  the  same  manner  as  judicial  officers.  In 
that  year  the  House  of  Representatives  contend- 
ed thai  notaries  public  should  be  elected  by  the 
general  court,  pursuant  to  the  clause  in  the 
charter  which  granted  power  to  that  court  "to 
name  and  settle  annualljr  all  civil  officers,"  ex- 
cept those  otherwise  provided  for  in  the  charter, 
subject  to  the  approbation  of  the  governor;  and 
this  claim  was  conceded,  and  afterward  nota- 
ries public  were  elected  by  the  council  and 
House  of  Representatives  in  concurrence.  1 
Province  Laws,  State  ed.  p.  781,  note. 

The  fees  of  notaries  public  were  established 
by  statute,  but  it  does  not  appear  that  any  pro- 
vincial statute  was  passed  which  defined  any 
of  their  duties.  Apparently  the  only  duties 
which  they  performed  under  the  province  char- 
ter were  those  which  by  custom  were  attached 
to  the  office. 

The  Constitution  of  the  Commonwealth,  at 
originally  adopted,  provided  that  "the  secre- 
tary, treasurer  and  receiver-general,  and  the 
commissary-general,  notaries  public  and  naval 
officers  shall  be  chosen  annually  by  Joint  ballot 
of  the  senators  and  representatives  in  one 
room. "    Const.  Mass.  part  2,  chap.  2,  § 4,  art.  1. 

By  art.  4  of  the  Amendments  of  the  Consti- 
tution adopted  April  9,  1821,  it  was  provided 
that  "notaries  public  shall  be  appointed  by  the 
governor  in  the  same  manner  as  judicial  offioert 
are  appointed,  and  shall  hold  their  offices  dur- 
ing seven  years,  unless  sooner  removed  by  tht 


See  also  32  L.  R.  A.  350. 


Id  this  Commonwealth  as  pertainine  to  the  office 
of  notary  public,  independently  or  the  proyis- 
ions  of  statute,  are  the  presentment  and  pro- 
test of  foreign  bills  of  exchange  and  the  noting 
:and  extending^  of  marine  protests.  In  some 
•courts  of  admiralty  it  may  be  that,  whenever 
the  law  of  the  place,  whether  customary  or 
statutory,  requires  or  authorizes  an  act  to  be 
-done  by  or  before  a  notary  public,  and  requires 
that  be  officially  make  and  keep  a  record  of 
it,  a  copy  of  the  record,  certified  under  his 
hand  and  seal,  is  admissible  as  evidence  that 
the  act  certified  to  was  done.  But  courts  of 
<:ommon  law,  to  only  a  limited  extent,  take  ju- 
•dicial  cognizance  of  the  notarial  seals  of  no- 
taries public  and  admit  certificates  as  evidence. 
Id  this  Commonwealth,  by  statute,  notaries 
public  are  authorized  wiibm  the  Common- 
wealth to  take  the  acknowledgment  of  deeds;  to 
protest  any  bill  of  exchange,  promisvsory  note 
or  order  for  the  payment  of  money;  to  admin- 
ister oaths  whenever  a  Justice  of  the  peace  could 
4idmini8ter  them,  and  to  take  the  affidavit  of 
officers  of  savings  banks  and  institutions  for 
savings  to  copies  of  their  records,  books  and  ao- 
oounts  to  be  used  as  evidence.  Notaries  public 
may,  within  and  without  the  Commonwealth, 
take  the  proof  of  claims  in  insolvency,  and 
foreign  notaries  public  may,  within  their  juris- 
dictions, take  depositions  to  be  used  within  the 
Oommonwealth  and  the  acknowledgments  of 
deeds  of  land  situated  within  the  Common- 
wealth; may  serve  notice  upon  nonresident 
owners  of  dangerous  buildings  situated  within 
the  Commonwealth;  may  administer  oaths  and 
take  affidavits  to  be  used  within  the  Common- 
wealth, and  may  take  acknowledgments  of  ihe 
oertificates  of  limited  partnerships  established 
within  the  Commonwealth.  It  is  plain,  from 
this  enumeration,  that  none  of  theact^  which  a 
■notary  public  in  this  Commonwealth  is  author- 
ized, either  by  custom  or  by  statutes,  to  per- 
form, is  a  Judicial  act.  He  cannot  hold  pleas, 
<ither  civil  or  criminal.  At  the  same  time,  the 
office  is  a  public  office,  the  duties  of  which 
must  be  performed  by  the  notary  personally, 
4ind  cannot  be  performed  by  deputy,  and  a  rec- 
ord must  be  kept  of  some  at  least  of  his  official 
acts.  His  records  and  official  papers  are  re- 
garded as  public  records,  and  are  required  by 
statute  to  be  deposited  with  the  clerk  of  the 
•courts,  when  the  notary  dies,  resigns  or  is  re- 
moved from  office.  By  custom,  if  not  by  posi- 
iive  law,  everywhere,  so  far  as  we  know,  a  no- 
tary public  must  have  an  official  seal,  and 

<  opies  of  hit  records  must  be  certified  under  his 
seal. 

After  rach  aearch  m  we  have  been  able  to 
make,  we  do  not  find  that  a  woman  has  ever 
lield  the  office  of  notary  public  in  Massachu- 
«etts.  We  are  not  aware  that  a  woman  has  ever 
^een  appointed  to  this  office  in  England.  It  is 
impossible,  in  the  time  which  we  can  give  to 
the  subject,  to  ascertain  the  practice  in  this  re- 
spect of  other  foreign  countries;  but  we  know 
of  no  instAuoe  of  the  appointment  of  a  woman 
to  the  office  of  notary  public  in  any  foreign 
country.  Although  the  office  is  named  in  the 
Constitution  and  the  manner  of  appointment 
provided  for,  the  qualifications  required  of  no- 

<  L.  R.  A. 


are  api)ointed,  but  th 
There  is  no  statute* 
tions  which  persons 
appointed  notaries  pi 
exceptions,  the  dutiei 
notaries  public  by  sl£ 
this  Commonwealth,      i 
ticesof  the  peace.         i 

1888,  chap.  252,  the  i     i 
to  perform  any  of  tht 

ly  authorized  by  stati 
men  who  are  attorney     I 
by  the  governor,  witl     1 
of  the  council,  specia 
ister  oaths,  to  take  de 
acknowledgments  of     i 

1889,  chap.  197,  thes 
may  administer  all  oa 
istered  by  a  justice  of 
ositions  and  affidavit 
ments  of  deeds  and  ot 
issue  summonses  for  ^    I 

Most  of  the  acts  me    i 
although  not  all,  can  1 
monwealth  by  notarle    : 

These  Statutes  seec  ; 
not  the  intention  of  t  i 
woman  might  be  appc  i 
mentioned,  but  only  s  : 
law.  Women  could  i  I 
ticeasattomeys-at-law  : 
1882,  chap.  189.  IM 
876. 

The  appointment  ol  i 
public  would  tend  to  i  ; 
tained  in  these  Statute  I 
availing.  It  cannot  be  i 
utes  show  affirmativel 
part  of  the  Legislature  '. 
appointed  notaries  pub 

In  June,  1871,  the  g  i 
quested  the  opinion  of  I 
upon  the  following  que 
stitutioD  of  this  Comm  i 
if  duly  appointed  and  «  i 
the  peace,  legally  perfc 
such  office?"  Opinio  i 
604. 

At  that  time  Justice 
been  prohibited  from    . 
they  were  strictly  Judic  i 
all  their  duties  were  Ju  1 
chap.  2tl. 

Neither  the  Constitut  • 
scribed  the  oualiflcatioi  • 
the  peace,    in  the  opii 
was  not  considered  wl 
could,  under  the  Consti 
scribe  the  qualification  < 
pointed  Justices  of  the   ; 
appoiutment  of  a  woma : 
was  a  question  which  ci  • 
the  legislative  departme ; 
question  was  answered 
reasons  that,  at  the  timi 
Constitution,   "the  unii 
was  that  a  woman  coulc 
judicial  office,  and  that  I 
broken  practical  constn 
tion  "  for  the  greater  pai 


for  the  opinion  are  thai  the  Statutes,  interpreted 
in  the  light  of  immemorial  usa^e,  did  not  show 
it  to  be  the  intention  of  the  Le^slature  that 
women  should  be  admitted  to  practice  as  at- 
tomeys-at-law. 

In  the  opinion  given  by  the  justices  of  this 
court  that  there  is  nothing  in  the  Constitution 
which  prevents  a  woman  from  being  a  member 
of  the  school  committee,  the  reasons  stated  are 
that  the  Consiitution  contained  nothing  relating 
to  school  committees;  that  the  office  was  one 
created  and  regulated  by  statute,  and  was  a 
local  office  of  an  administrative  character  which 
the  common  law  of  England  permitted  a  wo- 
man to  fill.     Opinions  of  Jvdges,  115  Mass.  G02. 

The  opinion  given  upon  the  authority  of  the 
governor  and  council  to  appoint  a  woman  a 
member  of  the  state  board  of  health,  lunacy 
and  charitv,  rests  upon  the  construction  of  the 
Statute  which  created  the  board,  interpreted 
with  reference  to  other  statutes  upon  similar 
aubjccts,  and  to  the  nature  of  the  office.  Opin- 
ions  of  Judges,  186  Mass.  578. 

In  answering  the  question  now  before  us  we 
do  not  deem  it  necessary  or  proper  to  consider 
T?hether  it  ia  competent  for  the  Legislature  by 


has  been  passed.  In  the  absence  of  any  statute 
authorizing  the  appointment  of  women  to  be 
notaries  public,  we  are  of  opinion  that  the 
clause  of  the  Constitution  which  provides  for 
the  appointment  of  notaries  public— interpreted 
with  reference  to  the  history  and  nature  of  the 
office,  and  the  long-continued  and  constant 
practice  of  the  government  here  and  the  upage 
elsewhere— cannot  be  considered  as  authorizing 
the  governor,  by  and  with  the  advice  and  con- 
sent of  the  council,  to  appoint  women  to  be 
notaries  public,  and  ihtiXtJie  question  asked  rmut 
he  anstoered  in  the  negative. 

The  chief  justice  has  been  prevented  by  ill> 
neas  from  taking  part  in  the  consideration  ot 
the  question. 

Walbrid^e  A.  Field, 
Charles  Devens, 
William  Allen, 
Charles  Allen, 

Oliver  Wendell  Holmes,  Jr., 
Marcus  P.  Enowlton. 
Boston,  March  18,  1890. 
Read  and  filed  in  council,  March  19, 1890. 
Henry  B.  Pdrce,  Secretary. 


TEXAS  SUPREME  COURT. 


WESTERN  UNION  TELEGRAPH  CO., 

Appt., 

V, 

F.  E.  ADAMS. 
(....Tex ) 

!•  Failure  to  disclose  tlie  relattonship 

of  the  parties  to  a  telegraph  oompany  when 
sendinff  a  meesage  stating  that  a  person  named 
te  dying,  and  saying  '*  Come  quick,**  will  not  pre- 
vent a  recovery  of  damages  for  sulTering  on  ac- 
oount  ot  the  inability  of  the  receiver  to  be  with  a 
dying  brother  because  of  delay  in  delivering  the 
meesage. 

8,   Evidence  that  a  person  felt  and  ez- 

'  hibited  mental  anguish  on  account  of  the 
delay  in  delivering  a  telegraph  message  is  admis- 
sible in  an  action  where  damages  are  allowable 
for  such  negligence. 

8*  The  question  as  to  who  may  maintain 
a  suit  for  dama^^es  for  delay  In  delivering 
a  telegram  does  not  depend  upon  the  payment  of 
the  fee,  nor  upon  the  question  whether  the 
sender  had  been  previously  constituted  an  a^ent 
for  that  purpose  by  the  party  to  whom  the  dis- 
patch was  sent,  but  upon  the  question  who  was 
in  fact  to  l>e  served,  and  who  is  damaged. 

4«  Ignorance  of  the  relations  that  may 
exist  between  the  sender  and  receiver  of  a  mes- 
sage wUl  not  excuse  a  telegraph  company  for  its 
neglect,  if  the  sender  Intended  to  serve  the  re- 
oeiverand  the  latter  accepted  the  act. 


6«  Aprompt  deUvery  to  of  the  essence 
of  a  contract  to  transmit  a  telegram,  and  a 
failure  in  that  respect  is  such  a  breach  as  wili 
authorise  the  recovery  back  of  the  oon8ideratioii> 
paid. 

(December  90, 1880.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Henderson  County 
In  favor  of  plaintiff  in  an  action  to  recover  dam- 
ages for  failure  to  promptly  deliver  a  telegraph 
message.    Affirmed, 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Stemmons  A  Field*  for  appellant: 

There  is  nothing  on  the  face  of  the  message 
by  which  we  could,  in  contracting  to  transmit 
and  deliver  it,  contemplate  that  the  relation  of 
siHter  and  brother  existed  l)etween  the  parties, 
and  that  a  sister's  feelings  would  be  injured  by 
a  failure  upon  appellant's  part  to  perform  ita^ 
contract.  Hence  the  Company  had  no  reason 
to  anticipate  that  the  damages  sued  for  would 
result  from  its  negligence. 

W.  U.  Tel.  Co.  V.  Brown,  2  L.  R  A.  766,  71 
Tex.  728;  Gray,  Communications  by  Telegraph, 
§89. 

Messrs,  Richardson  A  Watkins  for  ap- 
pellee. 

Henry*  /.,  delivered   the  opinion  of  the 
court: 
Appellee  brought  this  suit  to  recover  dam- 


Vonm.—TeUijraphs. 

See  McCord  v.  W.  U.  Tel.  Co.  (Minn.)  1  L.  R.  A 
143,  note;  W.  U.  Tel.  Ck).  v.  Brown  (Te.r.)  2  L.  R.  A. 
e  L.  R.  A. 


7fl6,  note;  W.  U.  Tel.  Co.  v.  Mumford  (Tenn.)  «  I* 
B.  A.  601,  note;  W.  U.  Tel.  Co.  v.  Yopst  (Ind.)  8L.  R. 
A.  2S!4,  noU;  Qillis  v.  W.  U.  Tel.  Ca  (VL)  4  L.  R.  A.. 
611,  fiots 


See  also  9  L.  R.  A.  744:   10  L.  R     A.  404:  .'^O  L.  K.  A.  444:  38  L.  R,  A.  684 


Waco.  Octot)er  la,  1887, 
To  F.  E.  Adams,  AthcDs: 


Clara,  come  quick. 
[Signed] 


Rufe  is  dying. 

-  "   Sin 


O.  M.  Simmons. 


His  allegations  are  that  said  message  was  de- 
iivered  to  appllant's  agent  at  Waco  about  10 
o'clock  of  said  day,  and  that  the  message  was 
not  delivered  to  appellee  until  shortly  before 
noon  on  the  18th  day  of  October,  1887.  That 
appellee  was  a  merchant,  in  Athens,  residing 
there,  doing  business  in  the  post-of9oe  build- 
ing within  one  hundred  yards  of  defendant's 
•office,  and  on  the  public  square;  and  that  his 
residence  was  within  one  hundred  yards  of 
-defendant's  office.  That  appellee  was  well 
known  to  the  residents  of  said  town.  That 
there  were  two  trains  daily  from  Athens  to 
Waco,— one  at  10:60  in  the  evening,  the  other 
«t  7: 05  in  the  morning;  and  that  on  the  morn- 
ing of  the  18th  of  October  there  was  an  accom- 
niodntion  train  which  left  Athens  for  Waco  at 
10  o'clock.  That  appellee's  wife  took  the  first 
train  goin^  to  Waco,  after  receiving  said  mes- 
sage, arriving  at  Waco  on  the  morning  of  Oc- 
tober 14.  That  when  she  reached  Waco  her 
brother  was  dead,  and  his  body  had  been  sent 
io  a  distant  part  of  the  State  for  burial.  That 
they  were  compelled  to  take  another  train  to 
the  place  of  burial.  Her  brother  died  about  6 
o'clock  in  the  evening  of  the  18th.  That,  had 
the  message  beeen  promptly  delivered,  appel- 
lee's wife  could  have  reached  her  brother  in 
time  to  have  been  with  him  fourteen  hours  be- 
fore his  death,  and,  if  the  message  had  been 
delivered  before  either  of  the  trains  on  the 
momine  of  the  18th,  she  could  have  been  with 
him  at  least  six  hours  before  his  death.  That 
by  reason  of  appellant's  failure  to  promptly  de- 
liver said  telegram,  and  of  her  being  deprived 
of  being  with  her  brother  in  his  last  sickness, 
she  suffered  great  anguish,  pain  of  mind,  and 
was  prostrated  and  broken  down  in  body  and 
.  mind,  and  was  damaged  in  the  sum  of  |5,000. 
That  plaintiff  repaid  Simmons  the  amotmt  he 
paid  for  transmitting  the  telegram. 

To  this  appellant  answered  by  general  de- 
murrer and  genera]  denial  The  general  de- 
murrer was  overruled.  The  trial  resulted  in  a 
verdict  and  judgment  in  favor  of  appellee  for 
the  sum  of  |2,0(W. 40.  The  evidence  supported 
the  pleading. 

Appellant's  proposition,  under  its  first  three 
^assignments  is,  "  that  the  message  did  not  dis- 
olose  that  the  relation  of  brother  and  sister  ex- 
isted between  Rufe  and  Clara,  nor  do  the  alle- 
:gations  in  the  petition  disclose  that  appellant 
had  notice  of  the  relationship  existing  between 
them  at  the  time  it  contracted  to  transmit  said 
message;  and  by  reason  of  the  want  of  notice 
of  this  fact,  appellant  cannot  be  held  liable  for 
the  damages  sued  for  herein." 

The  rule  insisted  upon  by  appellant  is  too 
restricted  to  be  safely  applied  to  communica- 
tions sent  by  the  electric  telegraph.  Plaintiff 
seeks  to  recover  damages  on  account  of  men- 
tal pain  suffered  by  his  wife  because  of  her 
inability  to  be  with  her  brother  when  he  was 
dyiuff.  The  allegations  and  the  evidence  show 
that  her  failure  to  be  with  him  was  on  account 
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v;iara  Aaams,  wuue  waning  lor  a  irain  lo 
Waco,  after  the  message  had  been  delivered  to 
her,  seemed  to  be  Id  great  distress,  and  said  that 
she  would  give  everything  that  she  possessed 
to  see  her  brother,  and  talk  to  him,  before  he 
died.  As  the  Juij  would  be  instructed  that 
they  might,  in  assessing  damages,  include  her 
mental  anguish  in  their  estimate,  it  was  doubt- 
less thought  that  evidence  of  her  mental  condi- 
tion, including  expressions  of  it,  at  the  time, 
might  be  given.  As  juries  may,  from  their 
own  knowledge  and  experience  of  human 
Dature,  estimate  damage  proceeding  from  that 
cause  without  any  evidence,  it  is  not  important 
to  produce  it,  ana  when  produced  it  ought  not, 
as  a  general  rule,  to  have  a  controlling  effect; 
and  yet  we  are  not  able  to  see  why  the  fact  that 
mental  anguish  was  felt,  and  was  exhibited  by 
speech  or  otherwise,  may  not  be  proved  for 
what  it  may  be  worth.  It  at  least  furnishes  no 
ground  for  setting  aside  a  verdict  that  might 
be  sustained  without  any  evidence  as  to  the  ex- 
istence or  degree  of  mental  pain.  1  GreenL 
Ev.  §  102;  1  Wharton,  Ev.  ^§  268,  269. 

It  is  urged  that  "the  court  erred  in  that  part 
of  its  charge  wherein  it  instructed  that  if  such 
telegram  was  sent  by  Simmons  for  the  benefit  of 
Mrs.  Clara  Adams,  and  that  she  has  paid  back 
the  charges  for  sending  it,  then  the  husband 
would  have  a  legal  right  to  sue  for  a  breach  of 
the  contract,"  etc..  "  oecause:  fint,  defendant 
had  no  notice  that  the  contract  was  made  for 
Clara  Adams,  and,  $eeond,  it  had  no  notice  or 
information  that  'Clara,'  named  in  said  messacre, 
meant  'Clara  Adams,'  the  wife  of  the  plaintiff." 
If.  in  fact,  the  message  was  sent  for  the  benefit 
of  Mrs.  Adams,  and  she  was  the  damaged  party, 
we  can  see  no  good  reason  why  her  husband 
may  not  maintain  the  suit.  Aiken  v.  W.  d, 
Tel.  Co,  5  S.  C.  869;  JVew  York  dt  W,  P.  Tel,  Oo. 
V.  Dryburq,  85  Pa.  808;  EUis  v.  Am,  Tel.  Co. 
18  Allen,  226;  Shearm.  &  Redf.  Neg.  642. 

The  party  to  be  in  fact  accommodated,  bene- 
fited or  served  holds  the  beneficial  interest  in 
the  contract.  When  that  one  sustains  damage 
from  its  breach,  a  right  of  action  arises  in  his 
favor.  We  do  not  attach  importance  to  the  re- 
imbursement of  the  fee  for  sending  the  dispatch 
to  the  party  who  paid  it.  Unless  a  right  of  ac- 
tion exists  independently  of  that,  it  cannot  be 
maintained.  If  a  person  sending  and  paying 
for  the  dispatch  was  not,  at  the  time  of  per- 
forming those  acts,  the  agent  of  the  sender,  he 
cannot  be  afterwards  made  such,  so  as  to  g^ve 
a  right  of  action  for  large  damages  by  being 
refunded  the  fee  paid  for  the  dispatdi.  At 
most,  all  that  that  transaction  can  amount  to 
in  any  case  will  be  to  give  to  the  party  that  r»- 
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come  a  aeoi  irom  ine  person  lor  wnoee  uae  toe 
di8i)atch  is  sent  to  the  sender,  the  collection  of 
it  will  be  between  themselves;  and  with  that 
the  corporation  can  have  no  concern.  If  it  is 
refunded  by  the  party  having  otherwiae  a  cause 
of  action  against  the  corporation,  it  may  be  in- 
cluded and  recovered  in  the  suit  brought  for  the 
other  cause.  We  think  the  question  as  to  who 
may  maintain  a  suit  for  damages  for  the  breach 
of  contract  does  not  depend  upon  the  payment 
of  the  fee,  nor  upon  the  question  whether  the 
sender  had  been  previously  constituted  an  agent 
for  that  purpose  by  the  party  to  whom  the  dis- 
patch is  sent,  but  upon  who  in  fact  was  to  be 
served,  and  who  is  damaged.  If  it  was  intended 
to  serve  the  receiver,  and  he  accepted  the  act, 
we  are  unable  to  see  why  the  Telegraph  Com- 
pany should  be  excused  from  the  conseqaenoea 
of  its  neglect  to  discharge  its  own  doty  by  rea- 
son alone  of  its  ignorance  of  the  relations  that 
may  exist  between  the  sender  and  the  receive 
of  the  message.  If  the  sender,  from  motives  of 
friendsbip  or  any  other  cause,  is  willing  to  con- 
fer upon  the  receiver  a  benefit,  and  he  is  will- 
ing to  accept  it,  and  out  of  the  transaction 
there  results  damage  for  someone  to  receive, 
and  for  the  corporation  to  pay,  the  want  of  the 
technical  relationship  of  principal  and  agent 
between  the  other  parties  ought  not  to  inure  to 
the  benefit  of  the  Telegraph  Company,  to  the 
exclusion  of  the  only  party  for  whose  use  the 
other  parties  intended  the  transaction. 

A  charge  to  the  Jury  that  plaintiff  oould  re- 
cover the  toll  paid  for  transmitting  the  message 
is  objected  to  upon  the  ground  that,  as  defend- 
ant performed  its  contract  for  transmission  and 
delivery  of  said  message,  a  delay  in  its  execu- 
tion does  not  authorize  a  recovery  of  the  money 
paid  for  the  performance  of  the  contract.  >o 
authorities  are  quoted  in  favor  of  this  proposi- 
tion, and  we  know  of  none.  A  prompt  deliv- 
ery was  of  the  essence  of  the  contract;  and  a 
failure  in  that  respect  was  such  a  breach  of  it 
as  to  authorize  the  recovery  back  of  the  con-, 
sideration  paid  for  it,  if  a  right  to  do  so  could 
be  maintained  in  other  respects. 

It  is  contended  that  "the  court  erred  in  not 
setting  aside  the  verdict  because  it  is  excessive 
in  amount;  because  if  the  telegram  had  been 
promptly  delivered,  plaintiff's  wife  oould  not 
have  reached  her  brother  until  after  he  became 
unconscious."  The  facts  do  not  sustain  this 
assignment,  and  it  therefore  becomes  unneces- 
sary to  conmient  upon  it  in  other  aspects.  We 
find  no  error  in  the  proceedings  for  which  we 
think  the  judgment  ought  to  be  reversed,  and 


STATE  OF  WEST  VIRGINIA 
J.  C.  OILMAN,  Flf.  in  Err., 


.W.Va.. 


J 


*That  portion  of  8   1»  chap*  88»  Code 

1887»  which  provides  that  no  person,  without 
a  state  license  therefor,  shall  **keep  in  his  posses- 
sion, for  another,  spirituous  liquors,"  etc.,  is  un- 
constitutional and  void. 

(November  9, 1889.) 

ERROR  to  the  Circuit  Court  of  Barbour 
County  to  review  a  judgment  coDvicting 
defendant  of  a  violation  of  the  Revenue  Laws. 
lUwrsed, 

The  case  is  fully  stated  in  the  opinion. 

Messrs.  Dayton  &  Dayton*  for  plaintiff  in 
error: 

At  the  common  law  it  is  no  offense  to  have 
in  possession  counterfeit  coin,  forged  paper  or 
counterfeiting  tools. 

Bishop,  Or.  L.  §  204. 

It  is  not  a  common-law  offense  to  be  in  pos- 
session of  liquors  with  the  intent  to  commit  the 
misdemeanor  of  selling  them  contrary  to  the 
regulations  of  the  statute. 

Bishop,  Stat.  Crimes,  ^  1054. 

Intent  to  sell  is  the  very  gravamen  of  the 
offense,  and  it  is  therefore  necessary,  not  only 
to  allege  in  the  indictment,  but  prove  on  trial, 
such  intent. 

See  Bishop,  Stat.  Crimes,  §g  1064-1068,  and 
authorities  cited. 

In  our  Statute  this  vital  point  is  wholly  left 
out. 

Mr.  Alfk^d  Caldwell  for  the  State. 

Snyder*  P.,  delivered  the  opinion  of  the 
court: 

At  the  March  Term,1889,  of  the  Circuit  Court 
of  Barbour  County,  the  grand  jury  found  an 
indictment  in  which  it  is  charged  that  J.  C. 
Oilman,  in  said  county,  did  unlawfully,  and 
without  a  license  therefor,  "sell,  offer  and  ex- 
pose for  sale,  and  solicit  and  receive  orders  for, 
and  keep  in  his  possession  for  another,  spiritu- 
ous liquors,  wine,  porter,  ale,  beer  and  drink 
of  a  like  nature,"  etc.  The  defendant  moved 
the  court  to  quash  the  indictment;  which  mo- 
tion being  overruled,  he  pleaded  not  guilty,  and 
thereupon  the  case  was  tried  by  a  jury.  There 
was  a  verdict  of  guilty,  on  which  the  court  en- 
tered judgment,  fining  the  defendant  $^.  A 
motion  to  set  aside  the  verdict  was  made,  and 
overruled  by  the  court,  and  an  exception  taken 
by  the  defendant,  in  which  all  the  facts  are 
certified.  These  facts  are  as  follows:  John 
Thompson,  witness  for  the  State,  testified  that 
he  did  not  buy  whiskey  of  defendant  within 
one  year  next  preceding  the  finding  of  this  in- 
dictment, but  that,  on  the  16th  day  of  October, 
•1888,  he  got  whiskey  of  defendant,  which  de- 
fendant was  keeping  in  his  possession  for  an- 
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other  person,  James  £.  Heatherly,  who  was  at 
the  time  a  candidate  for  sheriff  of  Barbour 
County;  and  that  said  whiskey  was  kept  by  de- 
fendant, in  bis  possession,  at  his  hotel,  in  tho 
Town  of  Philippi,  in  Barbour  County,  to  be 
distributed  free  by  defendant  to  such  persona 
as  said  Heatherly  should  give  order  for  or  send 
therefor  it;  and  witness  for  the  State  had,  at 
the  time  the  liquor  mentioned  in  the  indictment 
was  delivered  to  him  by  said  defendant,  withia 
one  year  next  preceding  the  finding  of  the  in- 
dictment, an  order  from  said  Heatherly  on  said 
defendant  for  a  ouantity  of  said  intoxicating 
liquor  less  than  five  gallons;  and  that  upon 
said  order,  within  said  year,  said  defendant  did 
deliver  to  said  witness  a  quantity  of  said  in- 
toxicating liquor  of  less  than  five  gallons.  De- 
fendant admits  that  he  had  no  state  license  to- 
sell,  solicit  or  receive  orders  for,  or  keep  in  his- 
possession  for  another,  spirituous  liquors,  wine» 
porter,  ale,  beer  and  drink  of  a  like  nature." 

This  indictment  is  framed  under  the  pro- 
visions of  §  1,  chap.  82,  Code  1887,  and  is  in 
the  precise  language  of  the  Statute.  It  is  in 
legal  form,  and,  as  no  extrinsic  facts  were- 
shown  to  invalidate  the  finding  of  it,  I  think 
the  motion  to  quash  was  properly  overruled. 

The  said  Statute  was  amended  by  chapter  39, 
Acts  of  1887,  and  then,  for  the  first  time,  the- 
words,  "or  solicit  or  receive  orders  for,  or  keep- 
in  his  possession  far  anft/ier"  were  made  a. 
part  of  the  Statute.  From  the  facts  proved,  it 
is  apparent  the  conviction  in.  this  case  must  bo 
sustained,  if  it  is  done  at  all,  under  that  pro- 
vision which  I  have  italicised,  "keep  in  his- 
possession  for  another.'*  It  will  be  observed 
that  this  provision  has  no  reference  to  the  in- 
tent or  purpose  for  which  the  liquor  is  kept  in 
possession,  but  it  denounces  as  a  crime  the 
simple  fact  that  the  liquor  is  kept  in  possession 
for  another,  however  innocent  the  act  or 
commendable  the  purpose.  Has  the  Legis- 
lature of  this  State  the  constitutional  power 
to  make  such  an  act  a  crime?  The  Four- 
teenth Amendment  to  the  Constitution  of 
the  United  States  declares:  '*No  Stato 
shall  make  or  enforce  any  law  which  sball 
abridge  the  privileges  or  immunities  of  citizens- 
of  the  United  States;"  and  the  same  Amend- 
ment makes  all  persons  bom  or  naturalized  m 
the  United  States  citizens  thereof.  It  is  con- 
ceded that  the  "privileges  and  immunities'^ 
here  protected  are  such  only  as  are  in  their 
nature  fundamental;  such  as  belong  of  right  to 
the  citizens  of  all  free  governments,  and  which 
have  at  all  times  been  enjoyed  by  the  citizen» 
of  the  several  States  of  the  Union,  from  the 
time  of  their  becoming  free,  independent  and 
sovereign.  What  these  fundamental  rigbta 
are,  it  is  not  easy  to  enumerate;  the  courts  pre- 
ferring not  to  describe  and  define  them  in  a 
rnereu  classification,  but  to  decide  each  case  as- 
may  arise.  The  following,  however,  have 
been  held  to  be  embraced  among  them:  "pro- 
tection by  the  government;  the  enjoyment  of 
life  and  liberty,  with  the  right  to  acquire  and 


NoTB.— Ordinan«e  regulcOing  sale 
mtutional. 


of  Vquon  eon-  j  the  sale  of  liquors  and  prescribing  penalty  for  vio^ 
j  lation,  is  constitutionaL    Beasley  v.  Beokley,  28  W» 
Ordinanoe  of  the  Town  of  Beckley,  regulatinir  '  Va.  81. 
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prescribe  for  tbe  general  good  of  the  whole. 
Wosbington,  J".,  in  CorfieldY,  OoryeU,  4  Wash. 
C.  C.  380;  Conn^  v.  Elliott,  59  U.  S.  18  How. 
591  [15  L.  eJ.  497];  Be  Parrott,  6  Sawy.  849. 1 
Fed.  Rep.  481;  6  Myer.  Fed.  Dec.  §  1000; 
Landing  Co,  v.  Slaughter-House  Co,  111  U.  S. 
746  [28  L.  ed.  585]. 

These  are  inalienable  and  indefeasible  rights, 
which  no  man,  or  set  of  men,  by  e^eu  the 
largest  majority,  can  take  from  the  citizen. 
"They  are  absolute  and  inherent  in  the  people, 
«nd  all  free  governments  must  recotrnize  and 
vespect  them.  Therefore  it  is  incumbent  upon 
Che  courts  to  give  to  the  constitutional  pro- 
Tisions  which  guarantee  them  a  liberal  con- 
struction, and  to  hold  inoperative  and  void  all 
statutes  which  attempt  to  destroy  or  interfere 
with  them.     Cooley,  Const.  Lim.  85,  44. 

It  can  hardly  be  questioned  that  the  right  to 
possess  properly  is  one  of  these  rights,  and  that 
that  right  embraces  the  privilege  of  a  citizen  to 
keep  in  his  possession  property  for  another.  It 
is  not  denied  that  the  keeping  of  property  which 
is  injurious  to  the  lives,  health  or  comfort  of 
•all  persons  may  be  prohibited  under  the  police 
power.  The  maxim,  sie  utere  tuo  ut  alienum 
non  laxlM,  being  of  universal  application,  it 
must,  of  course,  be  within  the  ranee  of  legisla- 
tive action  to  define  the  mode  and  manner  in 
which  everyone  may  so  use  his  own  as  not  to 
injure  others.  But  it  does  not  follow  that  every 
statute  enacted  ostensibly  for  the  promotion  of 
these  ends  is  to  be  accepted  as  a  legitimate  ex- 
•ercise  of  the  police  power  of  the  State;  and 
much  less  is  such  the  case  when  the  Statute  is 
merely  claimed  by  its  defenders  to  be  intended 
for  that  purpose. 

The  court,  in  its  opinion  in  Mugler  v.  Kan- 
sas, says:  "The  courts  are  not  bound  by  mere 
forms,  nor  are  they  to  be  misled  by  mere  pre- 
tenses. They  are  at  libertj' — indeed,  are  under 
a  solemn  duty — to  look  at  the  substance  of 
things,  whenever  they  enter  upon  the  inquiry 
whether  the  Legislature  has  transcended  the 
limits  of  its  authority.  If,  therefore,  a  statute 
purporting  to  have  been  enacted  to  protect  the 
public  health,  the  public  morals  or  the  public 
safety,  has  no  real  or  substantial  relation  to 
those  objects,  or  is  a  palpable  invasion  of  richts 
secured  by  the  fundamental  law,  it  is  the  duty 
of  the  courts  to  so  adjudge,  and  thereby  give 
•effect  to  the  Constitution."  128  U.  S.  661  [31 
L.  ed.  210]. 

The  keeping  of  liquors  in  his  possession  by 
«  person,  whether  for  himself  or  for  another, 
unless  he  does  so  for  the  illegal  sale  of  it,  or  for 
4Some  other  improper  purpose,  can  by  no  possi- 
bility injure  or  affect  the  health,  morals  or  safe- 
ty of  the  public;  and,  therefore,  the  Statute 
prohibiting  such  keeping  in  possession  is  not  a 
legitimate  exertion  of  the  police  power.  It  Is 
an  abridgment  of  the  privileges  and  immunities 
of  tbe  citizen  without  any  legal  justification, 
and  therefore  void.  But  it  seems  to  me  the 
6(ud  provision  of  the  Statute  is  in  violation  of 
that  provision  of  our  State  Constitution  which 
•declares  that  "  laws  may  be  passed  regulating 
or  probibitinff  the  sale  of  intoxicating  liquors 
within  the  limits  of  this  State/'  Article  6, 
«46. 
«  L.  B.  A. 


in  the  British  Parliament,  except  where  it  is 
restrained  either  by  the  State  or  Federal  Con- 
stitution, still,  it  is  equally  true  that  these 
constitutional  limitations  are  not  confined  to 
express  inhibitions,  for  there  are  but  few  posi- 
tive restraints  upon  the  legislative  power  con- 
tained in  the  Constitution.  The  third  article, 
or  *'Bill  of  Rights,"  lays  down  the  ancient  lim- 
itations which  have  always  been  considered 
essential  in  a  constitutional  government  wheth- 
er monarchial  or  popular;  and  there  are  scat- 
tered through  the  instrument  some  other  express 
provisions  in  restraint  of  legislative  authority. 
But  the  affirmative  prescriptions  and  the  gen- 
eral arrangement  of  the  Constitution  are  far 
more  fruitful  of  restraints  upon  the  le^?islative 
power.  Every  positive  direction  contains  an 
implication  against  everything  contrary  to  it, 
or  which  would  frustrate  or  disappoint  the  pur 
pose  of  that  provision.  The  frame  of  the  gov- 
ernment, the  grant  of  legislative  power  itself, 
the  organization  of  the  executive  authority,  and 
the  erection  of  the  principal  courts  of  Justice, 
create  implied  limitations  upon  the  law,  making 
authority  as  strong  as  though  a  negative  was 
expressed  in  each  instance.  Cooley,  Const. 
Lim.  87;  People  v.  Draper,  15  N.  Y.  643. 

If  the  people  had  not  made  the  provision 
above  quoted  a  part  of  the  Constitution,  the 
Legislature  woula,  so  far  as  that  instrument  is 
concerned,  have  had  plenary  and  unrestricted 
authority  to  deal  with  liquors  in  any  manner  it 
chose  to  do.  But  the  people,  by  declaring  that 
'4aws  mav  be  passed  regulating  or  prohibiting 
the  sale  or  intoncating  liquors,"  according  to 
the  principles  we  have  announced,  imposed  a 
restraint  upon  this  plenary  power.  By  grant- 
ing an  express  authority  to  the  Legislature  to 
regulate  or  prohibit  the  sale,  there  is  an  implied 
inhibition  to  the  exercise  of  any  authority  in 
respect  to  that  subject  which  is  not  embraced 
in  the  grant.  This  rule  is  simply  an  applica- 
tion of  the  old  maxim,  expreseio  unius  eet  exelu- 
sio  alteriue,  which  Lord  Bacon  concisely  ex- 
plains by  saying:  "As  exception  strengthens 
the  force  of  a  law  in  cases  not  excepted,  so 
enumeration  weakens  it  in  cases  not  enumerat- 
ed." 

The  express  power  here  given  to  regulate  or 
prohibit  the  *sale  of  liquors,  unless  it  was  in- 
tended to  limit  the  legislative  authority,  would 
render  this  provision  of  the  Constitution  wholly 
nugatory  and  useless,  because,  as  we  have  seen, 
without  this  provision  the  Legislature  would 
have  had  plenary  power  over  the  whole  subject 
It  could  not  only  have  legislated  in  respect  to 
the  prohibition  and  sale  of  liquors,  but  in  «11 
other  respects.  It  seems  to  me,  therefore,  that 
the  purpose  and  effect  of  this  consiitutiooal 
provision  was  and  is  to  restrict  and  limit  tlie 
legislative  authority  to  the  powers  expressly 
granted  therein, — that  is,  to  the  power  to  regu- 
late or  prohibit  the  sale  of  liquors,  and,  conse- 
quently, a  legislative  Act  not  within  the  les[iti- 
mate  scope  of  this  express  grant,  unless  it  is  s 
fair  and  reasonable  exercise  of  the  police  power, 
must  be  held  unconstitutional  ana  void. 

From  what  we  have  already  said,  it  is  appa- 
rent that  the  provision  of  the  Statute  under 
consideration  is  not  a  fair  and  reasonable  eser- 


liquor  for  any  purpose  a  crime.  A  very  differ- 
ent question  would  be  presented  if  the  Act  bad 
made  it  unlawful  for  any  person  to  keep  intox- 
icating liquors  in  bis  possession,  eitber  for  bim- 
self  or  for  anotber,  for  tbe  purpose  of  selling 
it,  or  as  a  device  to  evade  tbe  Revenue  Laws. 
But  tbis  provision  has  notbing  in  it  of  that 
kind.  It  makes  the  mere  possession  for  an- 
otber,  without  regard  to  the  intent  or  purpose 
•of  eitber  tbe  possessor  or  of  tbe  person  for 
whom  it  is  kept,  a  crime.  It  would  seem  that, 
if  it  ii3  a  crime,  or  in  contravention  of  tbe  Rev- 
•enue  Laws,  for  one  person  to  keep  liquor  in  his 
possession  for  another,  it  would  be  equally  so 
for  him  to  keep  it  in  his  possession  for  bimself ; 
Ibut  under  this  Act  the  latter  is  no  offense;  and, 


for  such  person  to  ke 
another. 

Upon  the  whole  cai 
that  part  of  said  Stat 
son  to  "keep  in  his 
spirituous  liquors."  el 
tbe  Federal  and  State 
fore  void.  Tbis  prov 
void,  the  evidence  in 
that  the  defendant  wi 
fense,  and,  per  sequ( 
Circuit  Court  must  be 
ant  discharged, 

Ungliah  and  Bri 
Green,  J.,  absent 
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1.   A  bill  of  parttculars  need  not  be  or- 
dered to  be  filed  by  plaintiff  in  an  action  of 


tort  where  the  case  is 
with  sufficient  fullnes 
of  its  character. 
8.  A  valid  contnu 
ity  of  a  carrier  to 
of  tbe  property  carrle 
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Kora,— Carrier  tiffretohi ;  lidhUUy  for  toM  fif  pootU. 
A  DcmnnoB  carrier  bfii  two  dlatmct  Ufib1Iltiei-H>oe 
^or  loes@8  by  accident  or  mlstikke,  where  he  la  liable 
m&  Insarer;  the  other  tt*T  lomm  by  default  or  OHglS- 
^ence,  where  he  la  unawerable  Ofi  an  ordinjiry  bttil^e. 
Bm.y,  Ship,  and  Adm.  I  37g;  New  York  Oeut.  R.  Co. 
T.Lockwood*  84  U. a.  17  We.U.m  (Zl  h.  ed.  eofnj  Dorr 
^.  New  Jersey  Bteam  Kav,  Oo.  11  N,  T.  4B&.  4  Sandf. 

A  carrler^B  Uatiility  for  lo««  of  goods  arlaea  from 
its  f aUare  lo  make  fto  abeolutcly  ftafi?  earrMMfe  ao€l 
4GKrery,  whiuh  it  assurea  by  its  iiDderraklng:.  Pln- 
jcr^  V.  Detroit,  L.  4  2f .  R.  €b.  0  Wcet.  Bep*  70ft.  m 
Mieb.H3. 

The  liabtUty  of  the  carrier  commepccs  when  the 
^cKuda  are  d^sU^eired  to  him  for  tmnsportation 
(Pnitt  V.  0raiid  Tnink  R,  Co.  96  U,  S.  43  (124  L,  ^kd, 
S38*;  Roffers  r.  Wheeler,  B»  N,  Y.  EBSj  CJrogvenor  v. 
Now  York  CLB.Oo.ffi  N,  Y,  S4i,  and  U  not  ended 
unlil  the  corg^o  li  safely  delivered  at  tho  port  of 
detsimatioa.  King  v,  Shepherd,  3  Storr,  d80\  Plants 
amour  v.  Staples,  I  T.  E.  613. 

Under  Tex.  Ber.  Stat.,  art*.  £81,  SS©,  the  liability 
of  the  carrier  of  frolarht,  aa  ALich.  eontlDUt.^  until 
tbe  thing  oarricd  is  avtuaUy  delivered  to  the  owner 
or  oon5l|?jQee.  unlcm  due  dtligeoeo  bas  teea  used  to 
give  notice  to  sncb  persoaa  of  the  aniviil  at  dt^tt- 
Ufltloiu  Mi§BotT  f  I  Fac*  B,  Co.  v.  Haynes,  ^  Tei,  176- 
tAahUit]/  OM  iTurur«r. 

A  fxtmmon  carrier  reoelvSDjar  irooda  for  tranapor- 
tfttioij  is  an  Insurer,  and  la  lliilile  In  all  everita  for 
-every  loss  op  dnioog^e,  unJefls  It  happMoa  by  the  act 
of  God,  OF  the  publla  enemy,  or  without  fault  on 
bis  pflrt,  under  flOine  express  ejtception  tn  the  bill 
of  lad  If  J  jr.  Pill  gree  v.  Detroit,  L.  &  N.  R.  Co.  9  West* 
Rep.  TfJfi.  m  Mleh,  14B;  Sweatt  v.  Boston.  O.  &  E.  R. 
-Co.  5  Nat,  Bankr.  Reg.  eiSj  Lou1bvU1o&  N.  R,  Qj.  v. 
tloCit^ie.  7U  AlR,  30S;  Thcljady  Pike,  3  BiM- 145;  The 
MoEle  SMob^er,  3  BJsa,  WB^  Amlee  r.  Stevens,  1 
fitmnge,  129;  The  Delaware.  Bl  U.  S.  14  Wall  &97  (31) 
li.  «d.  till;  Elliott  F,  HosseU.  10  Johns.  1;  Tbe  Niap- 
am  V.  Cordofi,  «  0. 8.  SI  Raw.  T  06  L,  ed,  iUj  Clarlc 
<S  U  R,  A. 


V.  Banmdl,  .^  U,  S.  IS  I 
iistat  V.  Kowlen,  19  Wvn 
Co.  V,  Merc-hanta  Bank, 
ed,  liOl):  Trent  A:  RL  Nav 
3  Kep.  137;  S^wall  v.  Alk 
Wninvrrijrbt,  8  Q.  B.  S3^ 
Chitty.  1;  Brothej^n  \ 
Hyde  v.  Trent  A  M,  Na 
Dlbbia,  2  Q.  B,  ttlfi;  Hlfi 
401;  Colt  V.  McHechen,  ft 
Nichols  r.  DeWoif,  1  H. 

He  L9  liable  tor  ioes  by 
than  Dfttiiml  tuusea,  whi 
munloateil  from  other  ^ 
apd  whether  it  produces 
Garrieon  v.  Mempbia  Ins 
L.  ed,<i'ia);  Singleton  v.  h 
V,  Kaghville  &  C.  R.  Co.Sf 
6ftl);  Bockingham  MnL  I 
E53;  New  JeraeySteflm  Nl 
41 U.  8,  a  How.  I2S  (IS  L.  € 
StGum  Nav.  Co.  15  Conn. 
Sme^les  &  M.  27tt;  The  CI 
Ho]  hater  v.  Now  Ion,  ISJ  V 
e  Mart,  0.  S.  (La.)  a76[  31 
Lyon  V.  Melli  R  East.  4i 
Screw  C,  Co.  L.  R.  1  C.  P» 

no  i«  Liable  though  hel> 
not  when  the  lt>8s  Is  oiinsf 
soy  Stetioa  Ntiv.  Oo,  v,  Mei 
V.  Shepherd,  S  Story ,  iHi*; 
1;  Patapsoo  Ina,  Co.  v, 
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Me  Arthur  v.  8eam,  21  W 
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defendant  8  alleged  negligence,  upon  plaintiff  s 
horses  while  in  defendant's  possession  for  trans- 
portation.    Beversrd, 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  C.  M.  Blackford  for  plaintiff  in  error. 

Messrs.  Thomas  S.  Martin  and  George 
Perkins,  for  defendant  in  error: 

Ha/rt  V.  Pennsylvania  R.  Go,  112  U.  S.  340 
(28  L.  ed.  721).  cannot  rule  this  case,  because  in 
that  case  the  value  of  the  stock  was  agreed  and 
stated  in  the  contract,  and  the  rates  oi  carriage 
were  based  upon  the  agreed  valuation,  while 
here  there  is  no  agreed  valuation.  If  a  horse 
is  worth  $5,000  at  the  place  and  date  of  ship- 
ment, and  be  diould  be  killed  by  the  Company, 
$5,000  could  not  be  recovered  under  the  con- 
tract in  this  case.  Notwithstanding  his  value, 
$100  is  all  that  could  be  made.  In  such  case, 
this  contract  limits  the  liability  to  $100,  al- 
though that  is  far  below  the  value.  If,  how- 
ever, a  horse  Is  worth  at  the  date  and  place  of 
shipment  only  $50,  his  value,  and  not  the 
contract,  would  govern.  So  that  the  whole 
object  of  the  contract  is  to  limit  liability;  it  is 
t  mere  device  for  that  purpose. 

In  several  of  the  States  it  is  held  that  the  law 
preventing  a  carrier  from  limiting  his  liability 
Tor  negligence  by  means  of  anv  contract  is  too 
well  settled  to  permit  of  modidcation. 

Moulton  V.  8t.  Paid,  M.  d  M,  R.  Co.  81  Minn. 
85, 12  Am.  &  Eng.  R.  R  Cas.  13;  Eafisas  City, 


St.  L.  A  N.  0.  R.  Co.  V.  Abels,  60  Miss.  1017, 
21  Am.  &  En».  R  R  Cas.  105;  United  Stat» 
Exp.  Co.  V.  Bateman,  28  Ohio  St.  144.  See 
also  Illinois  Cent.  R.  Co.  v.  Adams,  42  111.  474; 
Illinois  Cent.  R.  Co.  v.  Read,  37  HI.  485;  Adamr 
Exp.  Co.  V.  Siettaners,  61  DL  184;  Bosootoite  v. 
Adatns  Exp.  Co.  93  111.  528. 

The  law  in  Virginia  was  settled  by  Virginia 
cfe  T.  R.  Co.  V.  Sayers,  26  Gratt.  328. 

In  that  case  the  contract  was  almost  in  tbe- 
exact  words  of  the  first  part  of  the  contract 
here.  The  court  held  the  contract  void  and 
the  company  liable. 

Lewisy  P.,  delivered  the  opinion  of  the 
court: 

This  is  a  writ  of  error  to  a  judgment  of  the 
Circuit  Court  of  Albemarle  County,  rendered 
in  an  action  of  trespass  on  the  case,  wherein. 
A.  D.  Payne  was  plaintiff  and  the  Richmond 
&  Danville  Railroad  Company  was  defendant. 

The  declaration  alleges  that  on  the  26th  day 
of  May,  1888,  the  plaintiff  delivered  to  the  de- 
fendant Company  at  Charlottesville  eight  horses- 
in  sound  and  good  condition,  and  of  uie  aggre- 
gate value  of  $8,000,  to  be  transported  to  the 
City  of  Philadelphia;  that  at  the  same  time  and 
place  one  J.  B.  Andrews  delivered  to  the  de- 
fendant eight  other  horses,  to  be  likewise  tran»> 
ported  to  Philadelphia;  that  all  of  the  horses 
were  on  the  same  day  placed  by  the  servant* 


but  there  must  be  am  express  a^rreement,  not  a 
mere  uotioe.  Michl^ran  C  R.  Co.  v.  Mineral  Springs 
Mf K.  Oo.  88  U.  8. 16  WalL  818  (21  L.  cd.  297);  Southern 
Bxp.  CJo.  V.  Caldwell,  88  U.  8. 21  Wall.  287  (22  L.  ed. 
668);  Ogdensbtirg  &  L.  C.  B.  Co.  v.  Pratt  80  U.  8.  22 
WaU.  184  (22  L.  ed.  881);  Norwich  &  N.  Y.  Transp.  Co. 
v.  Wright.  80  U.  S.  18  Wall.  104  (20  L.  ed.  686);  Cooper 
V.  Berry,  21  Ga.  626;  Bean  v.  Green,  12  Me.  422:  Pal- 
mers &  M.  Bank  v.  Champlain  Transp.  Co.  16  Yt. 
62, 18  Yt.  181:  Southern  Exp.  Co.  v.  Barnes,  86  Ga. 
682:  Southern  Exp.  Co.  v.  Caperton,  44  Ala.  101; 
Moore  v.  Bvans,  14  Barb.  624;  Western  Transp.  Co. 
T.  Newhall,  24  111.  466;  The  Bpsilon,  6  Ben.  878, 17 
Int.  Rev.  Beo.  68;  Wattson  v.  Marks,  6  Pa.  L.  J.  254; 
Baltimore  &  O.  B.  Co.  v.  Brady,  82  Md.  883;  Sa^rer  v. 
Portsmouth,  8.  ft  P.  &  B.  R.  Co.  81  Me.  228. 

An  unsigned  greneral  notice  printed  on  the  back 
of  a  receipt  does  not  constitute  a  contract  freeing 
the  carrier  from  his  common-law  liability.  Mloli- 
Jgan  O.  R.  Co.  v.  Mineral  Springs  Mfg.  Co.  88  U.  S.  16 
Wall.  880  (21  L.  ed.  308);  McMillan  v.  Michigan  8.  ft 
N.  I.  B.  Co.  16  Mich.  88. 

Although  he  may  by  express  special  contract  re- 
strict his  liability  as  an  insurer  where  the  loss  does 
not  occur  from  his  own  default  or  negligence  of 
duty  (New  York  C.  B.  Co.  v.  Lockwood,  84  U.  S.  17 
Wall.  863  (21  L.  ed.  636);  Stoddard  v.  Long  Island  R. 
Co.  6  Sandf .  180;  York  Mfg.  Co.  v.  Illinois  C.  R.  Co. 
TO  U.  8. 3  WaU.  112  a8  L.  ed.  171);  Yerner  v.  Sweit- 
Eer,  32  Pa.  208;  Kitzmiller  v.  Rensselaer,  10  Ohio  St. 
68:  Dlinols  C.  R.  Co.  v.  Morrison,  19  111.  136;  Western 
Transp.  Co.  v.  Newhall,  24  lU.  466;  Lowe  v.  Booth, 
18  Price,  329):  yet  he  cannot  exempt  himself  from 
the  duty  to  exercise  ordinary  care  and  prudence  \n. 
the  transportation  of  the  goods.  Barnest  v.  The 
Express  Co.  1  Woods,  677;  Cole  v.  Goodwm,  19  Wend. 
261:  Atwood  v.  Beliance  Transp.  Co.  9  Watts,  87; 
Camden  ft  A.  B.  Co.  v.  Baldauf,  16  Pa.  67. 

Nor  for  loss  or  damage  caused  by  his  own  mal- 
feasance, misfeasance  or  negligence.  Beckman  v. 
Bhouse,  6  Bawle,  179;  Brooke  v.  Pickwick,  4  Bing. 
6L.R.A. 


218, 12  Moore,  447;  Owen  v.  Burnett,  2  Cromp.  ft  M. 
880:  HoUister  v.  Nowlen,  19  Wend.  284;  Lyon  v» 
Mells,  6  Bast,  428;  Moreton  v.  Harden,  4  Bam.  ft  a 
223;  Grill  v.  General  Iron  Screw  C.  Co.  L.  R.  1  a  P^ 
600. 

Nor  for  the  consequences  of  his  own  fbult  or  tha* 
of  his  agents  or  servants.  The  Portsmouth,  76  U.  S. 
9  Wall.  685  (19  L.  ed.  766);  The  Niagara  v.  Oordea,  6t 
U.  8.  21  How.  7  (16  L.  ed.  41);  New  Jersey  Steam 
Nav.  Co.  V.  Merchants  Bank,  47  U.  8. 6  How.  888  (It 
L.  ed.  482);  Camden  ft  A  B.  ft  T.  Co.  v.  Burke,  1» 
Wend.  611. 

By  such  a  contract  the  freighter  agrees  that  as  te 
this  particular  transaction  the  carrier  is  not  to  be 
regarded  as  in  the  exercise  of  a  public  employment 
beyond  that  of  an  ordinary  bailee  and  answerable 
only  for  misconduct  or  negligence.  Sager  v.  Ports- 
mouth, &  ft  P.  ft  B.  B.  Co.  81  Me.  228:  Bean  v.  Green* 
12  Me.  422:  Cooper  v.  Berry,  21  Ga.  626;  Dorr  v.  New 
Jersey  Steam  Nav.  Co.  11 N.  Y.  485;  Parsons  v.  Mon- 
teath,  18  Barb.  858;  Moore  v.  Bvans,  14  Barb.  S84; 
The  May  Queen,  1  Newberry,  469. 

Limitative  liability  is  an  exception  to  the  rule  of 
liabiUty.  Bosenfeld  v.  Peoria,  D.  ft  B.  R.  Co.  1  West. 
Rep.  262, 108  Ind.  121. 

Contracts  limiting  liability  must  be  clear  in 
meaning,  and  be  construed  most  strongly  against 
the  carrier.  Rosenf  eld  v.  Peoria,  D.  ft  B.  R.  Co.  1 
West.  Rep.  152, 108  Ind.  12L 

From  what  liability  a  contract  that  a  common 
carrier  is  not  to  be  responsible  for  loss  or  damage 
will  exonerate,  see  New  Jersey  Steam  Nav.  Co.  v. 
Merchants  Bank,  47  U.  8. 6  How.  844  (12  L.  ed.  465). 

Limited  liability;  Act  of  Congress.  See  Lawtoa 
T.  Comer,  40  Fed.  Bep.  480, 7  L.  B.  A  — , 

27m  rule  stated^  as  to  what  constitutes  muh  eon^ 

tract 

As  to  what  is  necessary  to  constitute  such  a  con* 

tract,  the  American  rule  is  that  the  contract  must. 

specially  exempt  the  oarrier  from  Its  common -law 


Deen  loauea,  u  was  Buuucujy  auu  viuicuuy, 
and  without  aoy  notice  or  warniDg,  struck  by 
one  of  the  defendant's  locomotives,  which  was 
then  and  there  carelessly  and  negligently  gov- 
erned, which  forced  the  car  a  considerable  dis- 
tance on  the  side  track  from  its  original  posi- 
tion, causing  great  damage  to  the  horses  and 
to  the  plaintiff  himself,  who  was  in  the  car  at 
the  time.  And  the  declaration  claims  damages 
on  account  thereof  to  the  amount  of  $3,000. 

Upon  the  delivery  of  the  horses,  and  before 
the  collision  occurred,  a  bill  of  lading  was  issued 
by  the  defendant,  signed  by  its  station  agent  at 
Cfharlottesville,  and  by  Andrews  for  Payne  & 
Andrews,  wherein  it  was  recited  "  that  whereas 
the  Richmond  &  Danville  Railroad  Company 
and  connecting  lines  transport  live  stock  onljr  at 
certain  tariff  rates, except  when,  in  consideration 
of  a  reduced  rate,  the  owner  and  shipper  as- 
sumes certain  risks  specified  below;  now,  in 
consideration  of  said  railroads  agreeing  to 
transport  the  above  described  live  stock  at  the 
reduced  rate  of  $44  per  car  to  Philadelphia, 
and  a  free  passage  to  the  owner  or  his  a^nt  on 
the  train  with  the  stock  (if  shipped  in  car- 
load quantities),  the  said  owner  and  shippjer 
does  hereby  assume  and  release  the  said  rail- 
roads from  all  injury,  loss  and  damage  or  de- 
preciation which  the  animal  or  animals,  or 
either  of  them,  may  suffer  in  consequence  of 
either  of  them  being  weak,  or  escaping,  or  in- 
juring itself  or  themselves,  or  each  other,  or  in 


luuiucuuu     bu    raiiru 

shall  not  have  been 
gross  negligence  of 

And  then,  among  c 
stipulated  as  follows: 
that  should  damage 
panics  may  be  liabh 
and  date  of  shipmen 
ment,  in  which  the  i 
exceed,  for  a  .  .  .  h( 

There  was  evidenc 
show  that  the  horses 
more  than  $100  each 
the  damage  was  cau 
the  defendant's  agenti 
the  evidence,  returnee 
for  $2,485  damages, 
was  entered;  whercu 
pany   obtained   a   v« 


The  first  assignmer 
cuit  court  erred  in  o^ 
motion  that  the  plaii 
bill  of  particulars.  1 
der  section  8249  of  th< 
"  in  any  action  or  mol 
a  statement  to  be  filed 
claim  or  of  the  grou 
party  fails  to  complj 
when  the  case  is  trie 
dence  of  any  matter  n( 
declaration  or  other  i 


liability,  while  the  Enflrllsh  rule,  whloh  Is  adopted 
by  the  courts  of  Tenneasee,  is  that  the  receipt  of 
goods  marked  for  a  given  point  without  any  pos- 
itive limitation  of  responsibiilty  affords  prima  fade 
evidence  ot  an  undertaking  to  safely  transport  the 
goods  to  their  destination  whether  within  or  be- 
yond the  limits  of  its  own  line.  Sohouler,  Ballm. 
S§  59R,  606;  Lawson,  Ck)nt.  88  28S,  240;  Redfleld,  Garr. 
M  190, 197;  Hutchinson,  Garr.  88  145,  152;  Louisville 
&  N.  R.  Co.  V.  Campbell,  7  Heisk.  868;  Bast  Tennes- 
see &  V.  R.  Co.  v.  Bogers,  6  Heisk.  143;  Western  & 
A.  R  Co.  V.  McE]  wee.  Id.  206;  Louisville  &  N.  S.  Go. 
V.  Weaver,  9  Lea,  88. 

An  agreement  that  goods  shall  be  exclusively  at 
the  risk  of  the  owner  does  not  relieve  a  common 
carrier  from  liability  for  negligence.  New  Jersey 
Steam  Nav.  Co.  v.  Merchants  Bank,  47  CJ.  S.  6  How. 
844(12L.ed.405). 

BestHeffon  cf  UdbUUy  <ii  MB  of  XjOino, 
The  bill  of  lading  is  the  written  'contract  of  the 
parties,  and  by  its  terms  their  rights  and  liabilities 
must  be  measured.  Fry  v.  Louisville,  N.  A.  &  C.  K. 
Co.  1  West.  Rep.  279, 103  Ind.  265;  Indianapolis  &  C. 
R.  Co.  V.  Remmy,  18  Ind.  518;  Hall  v.  Pennsylvania 
Co.  90  Ind.  469;  Bartiett  v.  Pittsburgh,  a  &  St  L.  B. 
Co.  94  Ind.  281. 

i  Where  a  bill  of  lading  provided  that  the  corpora- 
tion should  not  be  held  liable  for  wrong  carriage  or 
wrong  delivery  of  goods  that  were  marked  with 
initials,  numbered  or  imperfectly  marked,  it  was 
held  not  to  cover  a  failure  to  duly  forvrard  goods 
only  marked  with  an  initial.  McGowan  v.  Wil- 
mington &  W.  R.  Co.  95  N.  C.  417. 

A  carrier  desiring  to  limit  its  responsibility  on 
bills  of  lading  to  a  delivering  to  the  named  con- 
signee alone  must  stamp  its  bills  *hion-negotiable.** 
Batavia  Bank  v.  New  York,  L.  B.  ft  W.  R.  Go.  7 
Cent.  Rep.  822, 108  N.  Y.  196. 

He  may  limit  his  liability  in  case  of  loss  by  fire  by 
A  stipulation  in  the  bill  of  lading.  Van  Schaak  v. 
6  L.  R.  A. 


Northern  Transp.  Go.  8 
Nav.  Co.  V.  Merchants  I    i 
L.  ed.  602);  Hunt  v.  Mor    ! 

But  an  exception  in  a 
for  loss  by  lire  does  not 
loss  by  fire  occasioned  : 
Kentucky  v.  Adams  Ex 
872n  Adams  Exp.  Go.  ^ 
Corp.  L.  J.  2. 

A  hmitatlon  of  liabiUt 
not  control  where  the  d  i 
carrier's  negligence,  anr   i 
that  the  limitation  was  1 
rate  of  freight.   Adams   ! 

Where  goods  are  dellv  i 
agreement  not  restricttn 
it  cannot  insert  in  the  bil  ( 
tlve  of  its  usual  liability. 
Bep.280,108N.  Y.4S4. 

RestrictUm    : 

A  bni  of  lading  providi  i 
not  exceed  the  invoice,  <  i 
the  United  States  custoi  i 
being  worth  in  their  dam  , 
value  plus  the  cost  of  ti  i 
was  liable  for  the  full  a 
Cunard  8.  8.  Co.  6  New  1 : 
2?  Am.  L.  Reg.  2d  series,  i ' 

Where  the  carriers  are  ] . 
the  amount  of  the  invoi<  i 
rule  is  analogrous  to  thai 
ance,  in  the  case  of  a  valt 
be  the  actual  value  of  th  i 
portion  or  percentage  of '.  ( 
Insurer  pays  the  same  pr< 
the  totsLl  sum  for  which  i 
able.  1  Arnold,  Marine  I 
Manning,  1  H.  L.  Gas.  80! 
Gamp.  228;  Lewis  v.  Ruck; 
V.  Gillies,  4  Taunt.  808;  Tii 


with  sufficient  fullness  to  apprise  the  defendant 
of  its  character,  and  that  there  was  no  error  in 
overruling  the  motion.  The  office  of  a  bill  of 
particulars  is  not  to  set  forth  matters  of  evi- 
dence, but  to  inform  the  opposite  party  of  the 
cause  of  action  to  be  relied  on  at  the  trial,  and 
which  is  not  plainly  set  out  in  the  pleadings. 
And  although  it  is  ordinarily  within  the  discre- 
tionary power  of  the  court  to  order  a  bill  of 
particulars,  yet  the  power  is  much  less  fre- 
quently exercised  in  actions  of  tort  than  in  ac- 
tions ex  contractu,  as  the  general  rule  in  tort  is 
that,  if  a  pleading  is  not  sufficiently  specific,  the 
remedy  is  by  demurrer.  Garfield  v.  Paris,  06 
U.  8.  667  [24  L.  ed.  821];  Higenbotam  v.  Qreen, 
86  Hun,  2U 

The  second  assignment  of  error  involves  a 
more  important  question.  It  relates  to  the  re- 
fusal of  the  circuit  court  to  instruct  the  jury 
that,  in  assessing  damages  against  the  defendant, 
the  estimate  should  be  made  '*  upon  the  suppo- 
sition that  each  horse,  in  its  sound  condition, 
was  only  worth  the  sum  of  $100."  And  this 
raises  the  question  whether  or  not  the  provision 
in  the  bill  of  lading  above  quoted  constitutes  a 
valid  contract,  whereby  the  liability  of  the  de- 
fendant is  limited,  as  therein  set  forth. 

This  precise  question  has  not  been  hitherto 
adjudicated  by  this  court,  but,  applying  to  it 
the  test  of  certain  principles  which  we  consider 
established,  its  solution  is  free  from  difficulty. 


jiuuiuijr  1.U1  tuts  uuuaxsqueui-cB  ui  Qia  own  neg- 
lij^ence  or  that  of  his  servants.  This  was  de- 
cided in  an  elaborate  opinion  by  the  Supreme 
Court  of  the  United  States  in  New  York  Cent. 
R,  Go.  V.  LochjDood,  84  U.  8.  17  Wall.  857  [21 
L.  ed.  627],  and  bv  this  court  in  Virginia  d 
T.  R.  Co.  V.  Bayers,  26  Gratt.  828,  and  the 
principle  is  now  brought  into  the  Code,  section 
1296  of  which  declares  that  no  "  agreement 
made  by  a  common  carrier  for  exemption  from 
liability  for  injury  or  loss  occasioned  by  his 
own  neglect  or  misconduct  shall  be  valid  .'*' 

But  that  is  not  the  question  before  us.  Tbe 
question  here  is  whether,  when  the  shipper 
signs  a  bill  of  lading,  not  exempting  the  car- 
rier from  liability  for  the  negligence  of  him- 
self or  his  servants,  but  limiting  the  amount 
in  which  the  carrier  shall  be  liable,  in  consid- 
eration of  the  goods  being  carried  at  reduced 
rates,  such  a  contract,  fairly  entered  into,  is 
valid  and  binding;  and  we  see  no  reason  why, 
when  its  terms  are  Just  and  reasonable,  it 
should  not  be.  The  test  to  be  applied  in  all 
such  cases  is,  Was  the  contract  fairly  entered 
into,  and  are  its  terms  Just  and  reasonable? 

At  common  law,  it  is  true,  the  carrier  is 
chargeable  as  an  insurer,  unless  loss  or  dam- 
age occur  by  the  act  of  God  or  the  public  en- 
emy. But  as  the  law  now  is,  he  may,  by 
special  contract,  restrict  his  liability  for  losses 
otherwise  occurring.  Indeed,  he  may,  by  such 
agreement,  exempt  himself  absolutely  from 


488;  Forbes  v.  Aspinali,  18  East,  828;  Usher  v.  Noble, 
U  East,  689. 

A  contract  afrreeinsr  on  a  valuation  of  the  prop- 
erty carried,  with  the  rate  of  f reififht,  will  be  up- 
held as  a  proper  and  lawful  mode  of  securingr  a  due 
proportion  between  the  amount  for  which  the  car- 
rier may  be  responsible  and  the  freight  he  receives, 
and  of  protecting  himeelf  agralnst  eztravafirant  and 
fanciful  valuations.  Hart  v.  Pennsylvania  B.  Oo. 
U2n.S.d81  (88Ii.ed.717). 

A  shipper  delivered  a  box  of  jewelry  to  an  ez- 
presB  company,  paying  the  minimum  rate,  and  ao- 
oeptlnir  a  receipt  limiting:  the  liability  of  the  com- 
pany, and  valuincr  the  «rood8  at  $50,  knowinR  that 
the  company  charged  increased  rates  for  irreater 
risks.  The  company  failed  to  make  delivery  to 
oonslgnee.  It  was  held  that  a  presumption  of  neg- 
liffence  arose,  and,  without  evidence  to  rebut,  the 
shipper  could  recover  the  full  value  of  the  goods. 
Orogan  v.  Adams  Exp.  Oo.  6  Gent  Bep.  206, 114  Fa. 
528. 

Burden  ofprocfof  cause  of  loss. 

When  goods  in  the  custody  of  the  carrier  are  lost 
or  damaged,  the  presumption  of  law  is  that  It  was 
occasioned  by  his  default,  and  the  burden  is  on  him 
to  prove  that  it  arose  from  a  cause  for  which  he 
was  not;  responsible.  Lawson,  Ck)nt.t245;  Hutch- 
inson, Oarr.  6789;  Schouler,  Bailm.  fi  4S0;  Memphis  & 
C.  R.  Co.  V.  Holloway,  9  Baxt.  188;  Dillard  v.  Louis- 
ville &  N.  B.  Oo.  2  Lea,  296;  Empire  Transp.  Oo.  v. 
Wamsutta  Oil,  F.  &  M.  Oo.  68  Pa.  14. 

The  onuB  is  on  the  carrier  to  show  that  the  injury 
••occurred  by  one  of  the  causes  excepted  in  its  un- 
dertaking." Read  v.  cjt.  Louis,  E.  0.  &  N.  R.  Co.  60 
Mo.  199;  Levering  v.  Union  Trans,  k  Ins.  Oo.  42  Mo. 
88. 

It  is  only  where  the  contract  is  that  the  owner 
shall  accompany  the  property  and  have  it  in  his 
own  charge  and  in  fact  does  so  that  the  onus  is  on 
the  owner,  dark  v*  St.  Louis,  K.  a  ft  N.  R.  Oo.  64 
Mo.  44a 
6  L.  R.  A. 


Under  a  special  oonlxact  Umiting  liability  to  a 
certain  amount,  a  carrier  received  for  transporta- 
tion a  saw,  which  on  its  arrival  at  its  desttnatlon 
was  cracked  eight  or  ten  inches.  It  was  held  that 
presumption  of  negligence  arose,  and  the  carrier, 
failing  to  rebut,  was  liable  for  the  full  value  of  the 
saw.  Orogan  v.  Adams  Exp.  Oo.  6  Cent.  Rep.  800, 
114  Fa.  028. 

Where  goods  are  lost  or  injured  while  in  the  cus- 
tody of  a  conunon  carrier,  a  presumption  of  negli- 
gence on  the  part  of  the  carrier  arises  in  the  ab- 
sence of  evidence  accounting  for  the  loss  or  injury 
in  such  a  way  that  negligence  cannot  be  inf  eired. 
Grogan^v.  Adams  Exp.  Oo.  6  Cent.  Rep.  800, 114  Pa. 
S28. 

The  burden  of  proof  to  show  exemption  from  li- 
abiUty  by  special  contract  is  on  the  carrier.  Balti- 
more &  O.  R.  Oo.  V.  Harris,  TO  U.  8. 12  Wall.  86  (SO  L 
ed.  860);  BiaseU  v.  Michigan  &  &  N.  L  B.  Oo.  22  N. 
Y.286. 

in  case  of  eont^wnm  rotctes. 

Where  a  party  by  his  own  contract  creates  a  duty 
he  is  bound  to  make  it  good,  notwithstanding  any 
accident  or  inevitable  necessity.  Harrison  v.  Mis- 
souri Pac  B.  Oo.  74  Mo.  870;  Davis  v.  Smith,  15  Mo. 
460;  White  V.  MiBBOurl  Pac  B.  Co.  S  West.  Bep.  Ifl2, 
19  Mo.  App.  400. 

The  first  of  a  number  of  successive  companies 
rendering  service  in  the  carriage  of  freight  between 
distant  points  may  so  bind  itself  to  deliver  goods 
beyond  the  terminus  of  its  own  line  as  to  become 
responsible  for  their  safety  through  the  entire 
journey.  Block  v.  Merchants  Despatch  Transp. 
Oo.  (Tenn.)  27  Am.  Law  Beg.  2d  series,  654. 

In  case  of  continuous  routes,  the  carrier  is  liable 
until  the  groods  are  delivered  to  the  second  carrier 
(Michigan  a  B.  Oo.  v.  Mineral  Springs  Mfg.  Oo.  88 
U.  8. 16  WalL  8Zr,  21  L.  ed.  802;  Michigan  a  B.  Oa 
V.  Hale,  6  Mich.  243;  Mills  v.  Michigan  Cent.  B.  Oo. 
45  N.  T.  622),  or  until  the  liabUity  of  the  succeeding 
carrier  has  attached.    PraU  v.  Grand  T.  E.  Co.  96 


ioe  cooiraci,  'vuruaiiy  agrees  ibbli,  in  respeci^ 
to  the  particular  traDsaction,  the  carrier  is  not 
to  be  regarded  as  in  the  exercise  of  his  public 
employment,  but  as  a  private  person,  who  in- 
curs no  responsibility  beyond  that  of  an  ordi- 
nary bailee  for  hire,  and  answerable  only  for 
misconduct  or  negligence."  Ifsw  Jersey  Steam 
Nav.  Co,  V.  MerOianU  Bank,  47  U.  8.  «  How. 
844  [12  L.  ed.  4651;  2  Parsons,  Cont.  6th  ed. 
288,  and  cases  cited. 

This,  indeed,  is  said,  in  some  of  the  cases,  to 
be  no  departure  from  the  ancient  principles  of 
the  common  law.  In  Nicholson  v.  Willant  5 
East,  507,  Ijord  Ellenborough  remarked  that 
there  is  no  case  to  be  met  with  in  the  books  in 
-which  the  right  of  a  carrier  thus  to  limit,  by 
special  contract,  his  own  responsibility,  has 
ever  been,  by  express  decision,  denied.  And 
the  authorities  in  this  country  are  to  the  same 
effect. 

In  Southern  Exp.  (Jo.  t.  CkUdwOl,  88  U.  8. 
91  Wall.  264  [22  L.  ed.  656],  it  is  declared  to  be 
settled  law  that  the  responsibility  of  a  common 
carrier  may  be  limited  by  an  express  agree- 
ment with  the  shipper,  provided  the  limitation 
be  reasonable  and  not  inconsistent  with  .public 
policy.  And  although  there  is  a  conflict  of 
authority  on  the  subiect,  the  weight  of  au- 
thority, undoubtedly,  is  in  favor  of  the  propo- 
sition that  a  carrier  may,  by  special  agreement, 
fairly  made,  limit  his  common-law  liability. 


x^nnsycvania  n,  uo.  iia  u.  o,  o.-Ji  ivfi  Lt.  ea. 
717],  in  which  it  was  decided  that  where  a  con- 
tract of  carriage,  signed  by  the  shipper,  is 
fairly  made  with  a  railroad  company,  agree- 
ing on  a  valuation  of  the  proper tv  to  be  trans- 
ported, with  a  rate  of  freight  based  on  th» 
coDdition  that  the  carrier  assumes  liability 
only  to  the  extent  of  the  agreed  valuation,, 
even  in  case  of  loss  or  damage  by  the  negli^ 

gence  of  the  carrier,  the  contract  will  be  up- 
eld  as  a  proper  and  lawful  mode  of  securing; 
a  due  proportion  between  the  amount  for 
which  the  carrier  may  be  responsible  and  the 
freight  he  receives,  and  of  protecting  himself 
against  extravagant  and  fanciful  valuatious. 

In  that  case  the  plaintiff  sbippi  d  five  horses 
in  one  car  over  the  defendant's  road,  under  a 
bill  of  lading  signed  by  him,  which  stated  that 
the  horses  were  to  be  transported  "upon  the 
following  terms  and  conditions,  which  are  ad- 
mitted and  accepted  by  me  as  just  and  reason- 
able: First,  to  pay  freight  thereon"  at  a  rate 
specified,  **on  the  condition  that  the  carrier  as- 
sumes a  liability  on  the  stock  to  the  extent  of 
the  following  agreed  valuation:  If  horses,  not 
exceeding  $200  each." 

By  the  negligence  of  the  defendant's  servants 
one  of  the  horses  was  killed  and  the  others 
were  injured,  and  the  action  was  brought  to 
recover  damages  Uierefor.  At  the  trial  it  ap- 
peared that  the  horses  were  race  horses,  and 


U.  8. 4S  (24  L.  ed.  838);  Bawaom  v.  floUand,  68  N.  T. 
Sll;  O'Nem  v.  N.  Y.Oent.  ft  H.  B.  S.  Ck>.  10  N.  T. 
188. 

Where  the  exemption  was  from  loss  by  Are,  and 
the  goods  were  unloaded  in  transit,  awaltioK  re- 
BhJpment^and  were  lost  by  fire,  the  oarrler  was 
held  liable.  Robinson  v.  Merchants  D.  Transp.  Oo. 
45  Iowa,  470. 

Under  Mass.  Pnb.  8tat.«  chap.  112, 8  214,  a  railroad 
oompanyis  not  liable  for  goods  destroyed  by  fire 
while  in  its  possession  under  a  <x>ntraot  of  carriage. 
Bassett  v.  Connecticut  River  B.  Co.  6  New  Eng. 
Rep.  208,  146  Mass.  129;  Blaisdell  v.  Connecticut 
River  R.  Co.  6  New  Bng.  Rep.  207, 145  Mass.  132. 

But  a  common  carrier  is  not  bound  in  law  to 
nttnsport  goods  beyond  its  termlniis.  and  it  may 
therefore  lawfully  stipulate  that  it  shall  not  be  lia- 
ble for  loss  after  the  goods  have  passed  beyond  the 
limits  of  its  own  line.  Schooler,  Bailm.  fi  603;  Law- 
son,  Cont.  8  236;  Dillard  v.  Louisville  A  N.  R.  Co.  2 
Lea,  288;  Memphis  fr  C.  R.  Co.  v.  Holloway,  9  Bazt. 
188;  Louisville  ft  N.  R.  Co.  v.  Campbell,  7  Heisk. 

tsr. 

The  obligation  of  the  carrier  is  discharged  when 
It  has  safely  delivered  the  goods  to  the  next  suc- 
ceeding carrier.  Rickerson  Roller  Mill  Co.  v.  Grand 
Rapids  &  L  R.  Co.  10  West.  Rep.  888, 67  Mich.  110. 

A  common  carrier  is  not  liable  for  loss  sustained 
beyond  the  terminus  of  its  own  line  unless  it  has 
assumed  such  liability  by  express  contract,  or  un- 
less some  arrangement  in  the  nature  of  a  partner- 
ship exists  between  it  and  the  connecting  carriers. 
Central  Trust  Co.  v.  Wabash,  St.  L.  &  P.  R.  Co.  81 
¥ed.  Rep.  24T;  Ortt  v.  Minneapolis  &  St.  L.  R.  Co. 
86  Minn.  886;  Sumner  v.  Walker,  80  Fed.  Rep.  26L 

lAabQUy  da  ha(U&, 

Under  a  contract  for  carriage,  a  common  carrier 
Is  an  insurer  until  the  transit  is  ended,  and  then 
liable  only  as:  warehouseman  during  such  rea- 
sonable Ume  aa  the  goods  are  In  Its  custody  await- 
«  U  R  A. 


ing  the  call  of  the  oonslgnee.  Bassett  v.  Connecti- 
cut River  R.  Co.  6  New  Bng.  Rep.  206, 145  Mass.  129; 
Blaisdell  v.  Connecticut  River  R.  Co.  6  New  Eng. 
Rep.  207, 146  Mass.  182. 

On  the  arrival  of  goods  at  their  destination,  and 
their  discharge  from  the  cars,  the  liability  of  the 
company  ceases  as  carrier  and  becomes  that  of  a 
bailee  for  hire.  Budd  v.  Wabash,  St.  L.  fr  P.  R.  Co. 
2  West  Rep.  686,  20  Mo.  App.  206:  Gasbweiler  v. 
Wabash,  St.  L.  &  P.  R.  Co.  88  Mo.  112;  Holtzclaw  v. 
Duff,  27  Mo.  892;  Kansas  Oitj  Transfer  Co.  v.  Neis- 
wanger,  18  Mo.  App.  108. 

The  liability  commences  when  the  goods  are  re* 
oelved  on  t>oard  or  at  the  wharf,  and  continues  af- 
ter they  are  unladen.  The  Williams,  1  Brown, 
Adm.  221;  Salmon  Falls  Mfg.  Co.  v.  The  Tangier, 

II  I#iw  Rep.  N.  S.  6;  Faulkner  v.  Wright,  1  Rice,  L. 
107;  Greenwood  v.  Cooper,  10  La.  Ann.  796;  Clarke 
V.  Needles,  25  Pa.  888;  Snow  v.  Carruth,  1  Sprague« 
824;  Freeman  v.  Buckingham,  60  U.  S.  18  How.  188 
(15  L.  ed.  841);  Yandewater  v.  MiUs.  OOU.  S.  19  flow. 
82(15L.ed.664). 

When  a  consignee  does  not  appear  and  claim  the 
goods,  it  is  the  carrier*s  duty  to  deposit  them  safely 
or  place  them  in  proper  custody  for  him  (Guil- 
iaume  v.  General  Transp.  Co.  1  Cent.  Rep.  728, 100 
N.Y.  491),  and,  in  case  of  imported  goods  subject  to 
duty,  to  see  that  they  are  in  proper  custody.  Red- 
mond V.  Liverpool,  N.  Y.  ft  P.  S.  Co.  46  N.  Y.  578. 

Although  the  liability  of  a  transportation  com- 
pany as  an  insurer  ceases  upon  the  arrival  of  the 
freight  at  the  depot,  it  becomes  responsible  thence- 
forward, under  its  contract,  as  warehouseman,  for 
the  want  of  proper  care  in  the  delivery  of  freight. 
Merchants  D.  &  T.  Co.  v.  Merriam.  9  West.  Rep.  382» 

III  Ind.  5;  Independence  Mills  v.  Burlington,  C  R. 
&N.R.Co.72Iowa,586. 

LioMUtv  for  vfrong  deUvery  of  goods. 

M,  through  the  carrier's  negligence  after  the 

goods  have  been  stored,  they  are  delivered  to  the 
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amrmea. 

In  the  course  of  ito  opinion  the  supreme 
court,  after  remarking  that,  as  the  rate  of 
freight  expressed  was  stated  to  be  on  the  con- 
•dition  that  the  defendant  assumed  a  liability  to 
the  extent  of  the  a>?reed  valuation  named,  the 
fair  inference  was  that  the  rate  of  freight  was 
graduated  by  the  valuation,  and  that  this  was 
u  reasonable  qualiticalion  of  the  carrier's  lia- 1 
bility,  said:  "There  is  no  justice  in  allowing  j 
the  shipper  to  be  paid  a  large  value  for  an  ar- ! 
tide  which  he  has  induced  the  carrier  to  take 
at  a  low  rate  of  freight  on  the  assertion  and 
agreement  that  its  value  is  less  than  that 
claimed  after  a  loss.  It  is  just  to  hold  the 
shipper  to  his  agreement,  fairly  made  as. to 
value,  even  where  the  loss  or  injury  has  oc- 
curred through  the  negligence  of  the  carrier. 
The  effect  of  the  agreement  is  to  cheapen  the 
freight  and  secure  the  carriage,  if  there  is  no 
loss;  and  the  effect  of  disregarding  the  agree- 
ment, after  a  loss,  is  to  expose  the  carrier  to  a 
greater  risk  than  the  parlies  intended  he  should 
assume.  The  agreement  as  to  value,  in  this 
case,  stands  as  if  the  carrier  had  asked  the 
value  of  the  horses,  and  had  been  told  by  the 
plaintiff  the  sum  inserted  in  the  contract." 

And  then  the  court  went  on  to  say  that  "the 
limitation  as  to  value  has  no  tendency  to  ex- 
empt from  liability  for  negligence.  It  does 
not  induce  want  of  care.  It  exacts  from  the 
carrier  the  measure  of  care  due  to  the  value 


snipper  is  esioppeo  irom  saying  inac  ine  vaiue 
is  greater.  The  articles  have  no  greater  value, 
for  the  purposes  of  the  contract  of  transporta- 
tion between  the  parties  to  that  contract.  The 
carrier  must  respond  for  negligence  up  to  that 
value.  It  18  just  and  reason^le  that  such  a 
contract,  fairly  entered  into,  and  where  there 
is  no  deceit  practiced  on  the  shipper,  should  be 
upheld.  There  is  no  violation  of  public  policy. 
On  the  contraiT,  it  would  be  unjust  and  un- 
reasonable, and  would  be  repugnant  to  the 
soundest  principles  of  fair  dealing  and  of  the 
freedom  of  contracting,  and  thus  in  conflict 
with  public  policy,  if  a  shipper  should  be  al- 
lowed to  reap  the  benefit  of  the  contract  if 
there  is  no  loss,  and  to  repudiate  it  in  case  of 
loss." 

This  reasoning,  which  seems  to  us  sound,  is 
supported  by  numerous  decisions  of  courts  of 
the  highest  respectability,  and  is  decisive  of 
the  present  case.  The  contract  in  quesUon 
shows  on  its  face  that  in  consideration  of  cer- 
tain risks  being  assumed  by  the  plaintiff,  and 
the  further  stipulation  that  in  the  event  of 
loss  or  damage  no  greater  sum  than  $100  would 
be  claimed  for  any  one  horse,  the  Company 
agreed  to  transport  the  plaintiff's  horses  to 
Philadelphia  at  a  reduced  rate.  The  plaintiff, 
as  the  evidence  shows,  had  choice  of  rates— one 
higher,  without  limitation  as  to  the  defend- 
ant's liability;  the  other  lower,  with  a  limita- 
tion of  liability — and  he  chose  the  latter. 


wrong  person,  the  carrier  will  be  liable  to  the  own- 
er as  for  the  conversion  of  the  goods.  Merchants 
D.  &  T.  Ck).  V.  Merriam,  9  West.  Rep.  393,  111  Ind.  5; 
Furmaa  v.  Union  P.  R.  Co.  9  Cent.  Eep.  284, 106  N. 
T.679;  Colgate  v.  Pennsylvania  Co.  2  Cent.  Bep.  906, 
102  N.  Y.  120. 

Tlie  risk  of  a  wrong  deJivery  rests  upon  the  oar- 
rier.  Wernway  V.Philadelphia,  W..  &  B.1  R.  Oo.  9 
Cent  Rep.  603, 117  Pa.  46. 

A  carrier  is  not  liable  for  goods  sold  under  an  at- 
tachment after  it  notified  the  owner  thereof.  Bal- 
timore &  O.  K.  Co.  V.  Davis  (Pa.)  10  Cent.  Rep.  690. 

Where  goods  shipped  were  seized  at  an  interme- 
diate point  upon  an  attachment,  of  which  seizure 
the  carrier  notified  the  consiMnee,  the  carrier  is 
not  liable  for  failure  to  deliver  at  the  point  of  des- 
tination. Pingree  v.  Detroit,  L.  &  N.  B.  Co.  9  West. 
Bep.708,66Mioh.l48. 

Oarrier  cannot  stipulate  for  exemption  from  UabUUv 
for  negUo^noe  of  i3txt3iS<,  tts  wroaa^  or  Hi  aoenta, 

A  oarrier  cannot  by  oontraot  exempt  himself 
from  liability  for  hJs  own  negligence.  Inman  v. 
South  Carolina  R.  Co.  129  U.  S.  128  (32  L.  ed.  612). 

It  is  not  Just  and  reasonable  In  the  eye  of  the  law 
for  a  common  carrier  to  stipulate  for  exemption 
from  responsibiUty  for  the  negligence  of  himself 
and  servants,  and  such  astipulation  cannot  be  held 
valid.  New  York  C.  R.  Co.  v.  Loclcwood,  84  U.  S. 
17  Wall.  367  (21  L.  ed.  627);  York  Mfg.  Co.  v.  Illi- 
nois Cent.  R.  Co.  70U.  S.  3  WalL  107  aS  L.  ed.  170); 
U.  S.  Exp.  Co.  V.  Kountze,  76  U.  S.  8  WalL  842 
<19  L.  ed.  457):  Bank  of  Ky.  v.  Adams  Exp.  Co.  98 
U.  8. 174 ,  181  (23  L.  ed.  872,  874);  Grand  Trunk  R.  Co. 
v.  Stevens,  95  U.  8. 666  (24  L.  ed.  686;;  Coward  v.  East 
Tennessee,  V.  &  Q,  EL  Oo.  16  Lea,  226;  Dillard  v. 
Louisville  &  N.  R.  Oo.  2  Lea,  288;  Marr  v.  Western 
U.  Teleg.  Co.  86  Tenn.  629;  Lawson,  Oont.  S  288; 
Hutchinson,  Can*.  §  72.  See  Ins.  Co.  of  N.  A.  v. 
Easton,  8  L.  R.  A.  424,  and  note,  78  Tex.  167. 
6  L.  R.  A. 


A  condition  inserted  in  the  contract  of  a  common 
carrier  making  its  liability  dependent  upon  the  giv- 
ing of  a  written  notice  to  some  officer  of  the  cai^ 
rier  or  the  nearest  station  agent,  of  any  loss  or  in- 
Jury  to  the  property,  before  removing  It  from  the 
place  of  delivery  or  mingling  it  with  other  proper- 
ty, is  an  unreasonable  limitation  upon  the  liability 
of  such  carrier.  Qood  v.  Galveston,  H.  ft  S.  A.  R. 
Co.  (Tex.)  4  L.  R.  A- 801. 

The  liability  of  the  common  carrier  continues 
during  transportation  over  the  entire  route  over 
which  he  has  agreed  to  transport  the  property. 
Buckland  v.  Adams  Exp.  Co.  97  Mass.  130. 

The  rule  does  not  apply  where  the  goods  were 
transported  in  a  car  which  was  left  in  the  excluslT* 
control  of  the  shipper's  agent,  and  they  were  de- 
stroyed by  his  act;  and  in  such  case  it  Is  immaterial 
whether  the  agent  was  careful  or  negligent.  Hart 
V.  Chicago  ft  N.  W.  R.  Oo.  69  Iowa,  486. 

It  is  immaterial,  also,  in  such  case,  that  the  ownr 
er*s  agent  accompanied  the  goods  under  a  pro- 
vision in  a  contract  exempting  the  carrier  from  lia- 
bility, and  which  was  void  under  section  1906  of  the 
Code.    Hart  v.  Chicago  ft  N.  W.  R.  Co.  69  Iowa,  486. 

A  despatch  company  cannot,  by  tpecial  contract* 
exempt  Itself  from  habillty  for  loss  or  Injury  to 
goods  caused  by  the  nejrligence  of  the  railroad  com- 
pany engaged  by  it  to  transport  the  same,  or  the 
servants  or  employes  of  such  railroad.  Block  v. 
Merchants  Despatch  Transp.  Co.  (Tenn.)  27  Am.  L. 
Reg.  2d  series,  654;  Bank  of  Ky.  v.  Adams  Exp.  Co. 
93  U.  8. 174  ftJ3  L.  ed.  872);  Muser  v.  Am.  Exp.  Co.  1 
Fed.  Rep.  882;  Cincinnati,  H.  ft  D.  R.  Ck>.  v.  Pontius, 
19  Ohio  St.  221;  Galveston,  H.  ft  H.  R.  Oo.  v.  Aliison, 
69  Tex.  196, 12  Am.  ft  Eng.  R.  R.  Cas.  28. 

An  express  company  is  chargeable  for  thn  nejrll- 
gence  of  the  agent  it  employs  to  do  its  transporta- 
tion. Boscowits  V.  Adams  Exp.  (>>.  06  Dl.  628; 
Obristenson  v.  American  Exp.  Ck>.  16 Minn.  270;  Em- 
pire Transp.  Oo.  v.  Wamsul  ta  Oil,  R.  ft  M.  Co.  63  Pa. 
14;  Maohu  v.  London  ft  8.  W.  R.  Co.  2  Exoh.  415. 


tor  me  Degiigence  oi  iis  servanis,  or  iroin  lue 
obligation  to  exercise  diligence  and  care,  but 
for  a  liability  commensurate  with  the  value  of 
the  property  shipped  and  the  compensation  re- 
-ceived.  That  yalue  was,  in  effect,,  agreed  on 
In  the  contract;  and  for  the  purposes  of  the 
present  case,  it  must  be  assumed  that  the  prop- 
erty had  no  greater  value.  In  such  a  case  the 
principle  of  estoppel  applies  with  full  force  and 
conclusive  effect.  There  is  no  charjge  of  fraud 
or  imposition;  the  contract  was  fairly  entered 
into,  and  the  limitation  in  question  is  not  in- 


puuuc  policy  man  lair  aeanng,  ana  lue  present 
case  is  not  distioguisbable  in  principle  from 
that  case.  See  also  Graves  v.  Lake  S?wre  cfe  M. 
8.  R.  Co.  137  Mass.  33;  Hill  v.  Boston,  H.  T,  dk 
W.  B.  Co.  8  New  Eng.  Rep.  916,  144  Mass. 
284. 

It  follows  that,  in  refusing  to  give  the  above- 
mentioned  instruction  to  the  jury,  the  circuit 
court  erred,  and  for  this  error  the  judcm^t 
must  be  reversed,  and  the  case  remanded  for  a 
new  trial. 

Judgment  r&oerud. 


NEW  JERSEY  COURT    OP  ERRORS  AND  APPEALS. 


DELAWARE,  LACKAWANNA  &  WEST- 
ERN R.  CO..  Ajypt., 

CENTRAL  STOCK  YARDS  &  TRANSIT 
CO. 

(....N.J.Bq.....) 
^1*  Where  one  corporation  seeks  judicial 
redress  against  another  corporation, 

on  the  firround  that  the  other  has  i*ef u$ied  to  give 
a  service,  or  to  perform  a  duty  which  It  owes,  the 
complaininir  corpcratioD,  to  succeed,  must  show, 
afBrmatlvely,  that  the  service  or  duty  which  It 
olaims  exists  by  toroe  of  a  statute,  or  a  contract, 
or  a  usage  having  the  force  of  law. 

•Head  notes  by  Van  Fuest,  F.  0^  written  for 
in  lower  court. 


2.   Unless   a  duty    has   been   ereated 

against  a  corporation  by  usage,  or  by  contract, 
or  by  a  statute,  the  courts  cannot  be  called  on  to 
give  It  effect. 

8.  A  court  of  chancery  is  not,  any  more  than 
Is  a  court  of  law,  clothed  with  legislative  power. 
It  may,  in  oases  where  no  adequate  remedy  at 
law  exists,  enforce,  in  its  own  appropriate  way, 
the  specific  performance  of  an  eziBting  legal  ob- 
ligation  arising  out  of  contract,  law  or  usage;  but 
it  cannot  create  the  obligation. 

4.  The  business  of  a  stock-yard  corpor- 
ation, except  in  the  character  of  the  property 
which  is  the  subject  of  bailment,  corresponds  in 
many  respects  with  the  business  of  warehouse- 
men. 

6*  A  warehouseman  cannot  hawe  the 
possession  of  another  man's  property* 


NOTB.— EQUity,  vroUeiion  of  legal  rights. 

Every  invasion  of  a  privrate  right  imports  an  In- 
Jury,  for  which  the  law  will  allow  the  recovery  of 
nominal  damages,  at  least,  for  the  purpose  of 
maintaining  the  right  and  preventing  the  wrong 
from  ripening  into  a  right  by  lapse  of  time.  Craw- 
ford V.  Rambo,  4  West.  Rep.  449.  44  Ohio  St.  279. 

But  the  present  power  of  law  courts  to  grant 
complete  relief  does  not.  In  general,  deprive  equity 
^f  a  Jurisdiction  which  it  formerly  possessed  when 
law  courts  possessed  no  such  power.  Varet  v. 
New  York  Ins.  Co.  7  Paige,  600;  King  v.  Baldwin,  2 
Johns.  Ch.  554, 17  Johns.  884. 

So  in  cases  where  the  primary  right,  interest  or 
estate  to  be  maintahied,  protected  or  redressed  is  a 
legal  one,  to  deprive  the  court  of  equity  of  its  con- 
current Jurisdiction  the  sufBciency  and  complete- 
ness of  the  legal  remedy  must  be  certain.  Rath- 
bone  V.  Warren,  10  Johns.  587;  Bateman  v.  Willoe, 
1  Sch.  A  Lef .  206;  Southampton  Dock  Co.  v.  South- 
-ampton  Harl>or  &  P.  Board,  L.  R.  11  Eq.  264;  South- 
Eastern  R.  Co.  v.  Brogden,  8  Macn.  &  G.  8;  Varet 
V.  New  York  Ins.  Co.  7  Paige,  660.  See  Respass  v. 
2orn,  42  6a.  889;  Watklns  v.  Owens,  47  Miss.  666; 
Academy  of  Visitation  v.  Clemens,  60  Mo.  107;  Otley 
T.  Haviland,  86  Miss.  19. 

The  concurrent  Jurisdiction  of  equity  oourti  ex- 
•tends  to  and  embraces  aU  oases  of  legal  primary 
jights  and  causes  of  action  for  which  the  law  fur- 
nishes no  certain,  adequate  and  complete  remedy. 
Franklin  Ins.  Co.  v.  McCrea,  4  Greene  (Iowa)  229. 

Injunction  for  violatUm  of  a  legal  right. 
Injunction  is  granted,  not  merely  because  the  in- 
jury is  essentially  destructive,  but  because,  not  be- 
ing continuous  or  repeated,  the  full  compensation 
lor  the  entire  wrong  cannot  be  obtained  in  one 
•ection  at  law  for  daxnages;  as  in  case  of  Injury  to 
houses,  land,  etc.  (De  Veney  v.  Gallagher,  20  N.  J. 
•«  L.  R  A. 


Eq.  83;  Witmer's  App.  46  Fa.  455;  Frederick  v. 
Groshon.  80  Md.  436;  Ryan  v.  Brown,  18  Mich.  196; 
Eohelkamp  v.  Schrader,  46  Mo.  606):  Injuring  a 
party- waD  (Phillips  v.  Bordman,4  Allen,  147);  or 
cutting  off  an  aqueduct  or  water  supply  (Wilcox 
V.  Wheeler,  47  N.  H.  488:  Wright  v.  Moore,  88  Ala. 
608;  Pettigrew  v.  BvansviUe,  26  Wis.  223);  or  ob- 
structing a  railroad,  or  access  to  It.  London  &  N. 
N.  W.  R.  Co.  v.  Lancashire  &  Y.  R.  Co.  L.  R.  4  Eq. 
174;  Clark  y.  JeffersonviUe,  M.  ft  L  R.  Co.  44  Ind. 
248. 

In  Robinson  v.  Lord  Byron,  1  Bro.  Ch.  588,  a  pre- 
liminary injunction  was  granted  restraining  de- 
fendant **from  using  and  maintaining  certain 
dams,  gates,  etc,  so  as  to  prevent  water  from 
flowing  to  plalntiff^s  mUl  as  it  had  done;**  and  in 
Lane  v.  Newdigate,  10  Ves.  Jr.  193,  a  preliminary  in- 
junction was  granted  restraining  defendant  *^rom 
Impeding  plaintUT  from  navigating  a  certain  canal 
by  continuing  to  keep  the  canal  banks  and  works 
out  of  repair,  by  diverting  the  water  or  by  con- 
tinuing the  removal  of  the  stop  gate.**  For  other 
Instances,  see  Rankin  v.  Husklsson,  4  Sim.  13;  fier- 
vey  V.  Smith,  1  Kay  &  J.  880, 302;  Atty-Gen.  v.  Met- 
ropolitan Board  of  Works,  1  Hem.  &  M.  298,  812; 
Hepburn  v.  Lordan,  2  Hem.  &  M.  845,  352;  Earl  of 
Mexborough  v.  Bower,  7  Beav.  127;  Hooper  v. 
Brodrick,  11  Sim.  47;  Gaskln  v.  Balls,  L.  R.  18  Cb. 
Div.  824;  Smith  v.  Smith,  L.  R.  20  Eq.  500;  Lady 
Stanley  v.  Earl  of  Shrewsbury,  L.  R.  19  Eq.  616; 
Bowes  V.  Law,  L.  R.  9  Eq.  636;  Black  v.  Good  Intent 
Tow- Boat  Co.  81  La.  Ann.  497;  Longwood  Valley  R. 
Co.  V.  Baker,  27  N.  J.  Eq.  160;  Rogers  Locomotive  & 
Mach.  Works  v.  Brie  R.  Co.  20  N.  J.  Eq.  879;  0>lc 
Sliver  Min.  Co.  v.  Va.  &  G.  H.  Water  Co.  1  8awy. 
686;  Coming  v.  Troy  Iron  &  Nail  Factory,  40  N.  Y. 
191,  205:  Auburn  &  C.  PL  Road  Co.  v.  Douglass,  12 
Barb.  568;  Penniman  v.  N.  Y.  Balance  Co.  13  How. 
Pr.4a 


See  bUo  4M  L.  |{.  A.  Im^ 


elaxe  what  serrice  warehousemen 
shall  render  to  the  public,  and  to  fix  the  oom- 
pensation  that  may  be  demanded  for  such  servloe; 
but  until  such  power  Is  exercised  warehousemen 
are  at  liberty  to  use  their  warehouses  aa  they 
please. 

V*  The  presenee  la  the  defondants' 
charter  of  a  provision*  authorising^ 
thett  to  make  contracts  with  the  several 
railroad  companies  hayiner  a  terminus  in  Hudson 
County,  for  the  transportation  and  delivery  of 
lire  stock  at  their  yards,  shows  dearly  that  the 
Leflrisiature  did  not  intend  that  the  defendants 
should  be  subject  to  any  duty  to  railroad  com- 
panies, in  that  respect,  except  such  aa  they  should 
YOluntarlly  take  upon  themselves  by  contract 

8*  To  JustilJir  the  interference  of  a  court 
of  equity  on  the  ground  that  its  interference  is 
necessary  to  prevent  irreparable  damaffe,the  oom- 
plainant*s  legal  right  must  be  dear.  There  can 
be  no  damage,  irreparable  or  otherwiss,  where 
there  is  no  violation  of  a  right. 

••  Where  the  only  p^ound  laid  to  sup- 
port the  Jurisdiction  of  a  court  of  equity  Is 
that  the  defendant  is  violating  a  legal  right  of 
the  oomplalnant  to  his  irreparable  Injury,  the 

'  complainant,  to  be  entitled  to  the  aid  of  the 
court,  must  show  that  his  adversary*s  conduct  Is 
nnoonsdentlous. 

ara(K6  and  iKflxm,  JJ.,  dtesfiM 
(February  20, 1880.) 

APPEAli  by  complainant  from  a  decree  of 
the  Court  of  Chancery  dismissing  the  bill 
in  a  suit  for  an  injunction  to  compel  defendant 
to  receive  and  care  for  lire  stock  tendered  to 


the  YiceCbancellor  delivered  in  the  court  be> 
low,  which  was  as  f oUowb: 

Van  Fleet,  F.  0,: 

The  complainants  allege  that  the  defendanta- 
have  refused  to  perform  a  legal  duty  which 
the  defendants  owe  to  them,  and  they  bring 
this  suit  to  procure  a  decree  compelling  the- 
performance  of  such  duty. 

The  complainants  have  control  of  a  coDtinu- 
ou8  line  of  railway  from  Hoboken  to  Buffalo^ 
wiih  connections  at  Buffalo  extending  to  Chi- 
cago and  other  points  in  the  west.  They  do  a 
very  larfi;e  business  in  the  transportation  of 
live  stock,  their  income  for  carr>'ing  this  kind 
of  freight  exceeding  a  half  a  million  of  dollars- 
a  year.  The  defendants  are  a  stock-yard  cor- 
poration, having  yards  and  other  facilities  at 
the  foot  of  Sixth  Street,  in  Jersey  City,  for  the- 
safe  keeping,  feeding,  sale  and  slaughter  of 
live  stock.  Their  yards  front  on  the  Hudson 
River,  where  wharves  have  been  built  for  the 
reception  of  live  stock  carried  to  the  yards  by 
vesseL 

The  eastern  terminus  of  the  complainants* 
road  is  at  Hoboken,  distant  aboot  1,600  feet 
from  the  defendants'  yards.  There  is  no  con- 
nection between  the  complainants'  road  and 
the  defendants'  yards  by  railroad  track  or  other 
physical  means.  There  are  three  diff eren  t  ways 
or  means  by  which  live  stock  may  be  taken  to 
the  defendants'  yards:  Jirst,  it  may  be  driven 
there  over  the  public  highway;  9eeo7^,  both 
the  Erie  Railway  Company  and  the  Pennsyl- 
vania Railroad  Company  have  laid  tracks  from 


In  such  cases  plaintill  must  be  prompt  in  object- 
tog  and  in  taking:  steps  to  enforce  his  objection,  if 
the  droumstances  are  such  that  defendant  would 
be  unnecessarily  prejudiced  by  the  plaintiff  ^s  delay. 
•  Pom.  Bq.  Jur.  808. 

OorvorcMon  may  enjoin  riniAeorporcMon, 

A  horse  railroad  company,  chartered  by  the 
Legislature,  may,  while  leierally  operating  its  road, 
enjoin  a  rival  coach  company,  organised  under  the 
General  Corporation  Act,  and  licensed  by  the  city 
where  the  tracks  are  laid,  from  regularly  using  its 
traolis  with  coaches  adapted  thereto,  and  from  ob- 
structing it  in  the  use  of  such  tracks  by  impeding 
the  passage  of  its  oars.  Camden  Horse  B.  Co.  v. 
Citlflens  Coach  Co.  81 N.  J.  Bq.  6«k 

LegcU  remedy;  whten  adeouate. 

The  legal  remedy  is  adequate  only  when  the  In- 
jured party  can,  by  one  action  at  law,  recover 
damages  which  constitute  a  complete  and  certain 
relief  for  the  whole  wrong— a  relief  virtually  as 
efficient  as  that  firiven  by  a  court  of  equity.  Liv- 
ingston V.  Livingston,  S  Johns.  Ch.  497, 499;  Jerome 
V.  RoBB,  7  Johns.  Ch.  816, 888;  Bffitohell  v.  Dors,  6 
Ves.  Jr.  147;  Hamilton  v.Worsefold,  10  Ves.  Jr.  »0, 
note;  Crockford  v.  Alexander,  15  Yea.  Jr.  188; 
Twort  V.  Twort,  16  Ves.  Jr.  128;  Kinder  v.  Jones,  17 
Ves.  Jr.  110;  Earl  Cowper  v.  Baker,  17  Ves.  Jr.  128; 
Grey  v.  Duke  of  Northumberland,  17  Ves.  Jr.  281; 
Thomas  v.  Oakley,  18  Ves.  Jr.  184;  8  Pom.  Bq. 
Tur.888. 

Violation  of  epeeijic  eontraete  restrained. 

The  violation  of  specific  contracts  may  be  r^ 
•trained  by  injunction,  whenever  the  ie^al  remedy 
of  damages  would  be  inadequate,  and  the  contract 
Is  of  Buoh  a  nature  that  its  negative  specific  en- 
6  L.  R  A. 


f  orcement  is  poflsible.  This  rule  has  been  extended 
to  affirmative  contracts,  which  imply  or  involv» 
negative  stipulations.  Lumley  v.  Wagner,  1  De  G. 
M.  A  G.  604;  Montague  v.  Flockton,  L.  R.  16  Bq.  189( 
Wolverhampton  &  W.  B.  Go.  v.  London  ft  N.  W.  B. 
Go.  L.  B.  16  Bq.  488;  Ward  v.  Beeton,  L.  B.  19  Bq. 
207;  Donnell  v.  Bennett,  L.  B.  22  Oh.  Dlv.  886;  Foth- 
ergiU  V.  Bowland,  L.  B.  17  Bq.  182,  141;  Garrett  v. 
Banstead  &  B.  D.  B.  Co.  4  De  G.  J.  ft  8. 402;  Munro- 
V.  Wivenhoe  ft  B.  B.  Co.  4  De  G.  J.  ft  S.  728;  Jen- 
nings V.  Brighton,  X.  ft  O.  Sewers  Board,  4  De  G. 
J.ftS.786;  DeMattos  v.  Gibson,  4  DeG.  ft  J.  278; 
Johnson  v.  Shrewsbury  ft  B.  B.  Co.  8  De  G.  K.  ft 
G.  914;  Stocker  v.  Brockelbank,  8  BCacn.  ft  G.  290; 
Sainter  v.  Ferguson,  1  Maon.  ft  G.  286;  8  Pom.  Bq. 
Jur.  p.  874. 

The  doctrine  of  Lumley  ▼•  Wagner,  suprti,  hsa 
been  either  rejected  entir^  in  this  country  or  only 
partially  accepted.  See  Sanquirico  v.  Benedetti,  1 
Barb.  815;  Bank  of  CaL  v.  Fresno  Canal  ft  Nav.  Go. 
68  CaL  201;  W.  U.  Teleg.  Co.  v.  Western  ft  A.  B.  Cow 
8  Baxt.  64;  Crutchfleld  v.  Wason  Car  Works,  8  Baxt, 
242;  Smith  v.  MoElwain,  67  Ga.  247;  Hahn  v.  Con- 
cordia Society,  4B  Md.  460;  Manhattan  Mfg.  ft  F.  Co. 
V.  N.  J.  Stock  Yard  ft  M.  Co.  28  N.  J.  Eq.  161;  Galla- 
gher V.  Fayette  Co.  B.  Co.  88  Pa.  102. 

Courts  may  interfere  to  restrain  the  violation  of 
such  contracts  even  while  conceding  tibat  their 
specific  performance  could  not  be  enforced.  W.  IT. 
Teleg.  Co.  v.  Onion  Pao.  B.  Co.  1  MoCrary,  668;  W. 
V.  Teleg.  Co.  v.  St.  Joseph  ft  W.  B.  Co.  1  McCraiy. 
666;  Singer  S.  Mach.  Co.  T.  Union,  B.  H.  ft  Bm- 
broldery  Co.  1  Holmes,  268. 

Indunetion  aeapreeenUveremeOif, 

Injunction  Is  a  preventive  remedy,  and  if  the  in- 
Jury  be  already  done  the  writ  has  no  operation,  as 
it  cannot  be  applied  correctively,  to  as  to  remove 


rted  to  toe  deTendants'  yards  oy  vessel  and  de- 
livered OD  their  wharf. 

For  more  than  two  years  prior  to  the  15th  of 
July,  1887,  nearly  all  the  cattle,  calves  and 
sheep  carried  by  the  complainants  to  the  east- 
ern terminus  of  their  road  were  transferred  to 
the  defendants'  yards,  in  the  complainants' 
cars,  over  the  track  of  the  Erie  Railway  Com- 
pany, the  cars  being  switched  from  the  com- 
plainants' road  to  the  Erie  track  at  the  junction 
of  the  two  tracks.  On  the  date  last  named 
the  Erie  Company  increased  their  charge  for 
this  service,  from  |2.50  and  $8  a  car  to  |5  a 
car. 

The  complainants  being  unwilling  to  pay  the 
increased  rate  of  charge,  made  an  arrange- 
ment, for  the  same  service,  with  the  Susque- 
bannah  Railroad  Company,  who  were  at  that 
time  usin^  the  track  of  the  Pennsylvania  Rail- 
road runmng  to  the  defendants'  yards.  After 
the  lapse  of  about  a  month,  the  Pennsylvania 
Company  refused  to  allow  the  complainants  to 
have  the  use  of  their  track.  The  complainants 
then  applied  to  the  defendants  to  either  send 
their  boats  to  Hoboken  for  such  stock  as  tlie 
complainants  might  desire  to  have  yarded  at 
the  defendants'  yard,  or  to  allow  the  complain- 
ants to  send,  in  their  own  boats,  to  the  defend- 
ants' yards  such  stock  as  the  complainants 
might  desire  to  have  yarded  there.  The  de- 
fendants refused  to  do  either — they  refused  to 
send  their  boats  for  complainants'  stock,  or  to 
receive  stock  brought  to  their  wlmrf  by  the 
complainants'  boats. 

The  reason  the  defendants  refused  to  comply 
with  the  complainants'  request,  was  because 
the  complainants  had,  prior  to  the  time  the  re- 
quest was  made,  refused  to  conduct  their  live- 


yards. 

Prior  to  the  14th  of  June,  1887,  nearly  all 
the  cattle,  calves  and  sheep  carried  by  the  com- 
plainants to  Hoboken  had  either  been  yarded 
at  the  defendants'  yards,  or  the  same  yard 
charges  paid  to  the  defendants  on  them  that 
would  have  been  payable  if  they  had,  in  fact, 
been  yarded  there.  About  the  date  last  named, 
the  complainants  made  an  arrangement  by 
which  the  live  stock  carried  over  their  road, 
for  delivery  at  a  stock  yard  at  Forty-fifth 
Street,  on  the  East  River,  should  be  transferred 
by  their  own  boats,  directly  from  Hoboken  to 
the  point  of  delivery.  This  arrangement  di- 
verted from  the  defendants'  yards  aU  the  stock 
80  transferred,  and  deprived  them  of  the  profit 
which  they  would  have  otherwise  received 
from  it.  The  diversion  of  this  business  was 
regarded  by  the  defendants  as  a  hostile  act, 
and  they  at  once  assumed  an  unfriendly  atti- 
tude towards  the  complainants.  They  at  once 
gave  notice,  by  their  acts,  that  they  intended 
to  stand  upon  their  strict  legal  rights,  and  to 
yield  nothing  to  the  complainants  which  the 
law  did  not  give. 

This  was,  unquestionably,  the  origin  of  the 
present  controversy.  Immediately  after  the 
complainants  were  notified  that  the  defendants 
would  neither  send  for  such  stock  as  the  com- 
plainants desired  to  have  yarded  in  the  defend- 
ants' yards,  nor  allow  it  to  be  brought  to  their 
wharf  in  the  complainants'  own  boats,  the 
complainants  filed  the  bill  in  this  case,  asking 
for  an  injunction  compelling  the  defendants  to 
receive  live  stock  from  them.  A  preliminary 
injunction  was  refused  {Del,  L.  dh  W.  R,  Co 
V.  Central  Stock- Yard  d>  T.  Co.  43  N. 
J.  Eq.  71,  0  Cent.  Rep.  Ill),  and  this  ruling 


It.  Atty-Gen.  v.  K.  J.  R.  &  Transp.  Co.  8  N.  J.  Eq. 
141. 

Equity  has  no  Jurisdlotion  to  oompel,  on  motion, 
the  performanoe  of  any  substantiye  act.  Drewry, 
Injunctions,  260;  Bofrers  Looomotive  A  Mach. 
Works  V.  Brie  B.  Go.  20  N.  J.  Bq.888. 

The  oonrt  will  not,  by  Injunution  flrranted  upon 
interlocutory  application,  direct  the  defendant  to 
perform  an  act,  but  may,  upon  motion,  order  the 
defendant  to  pull  down  a  building  which  was  clearly 
a  nuisanoe  to  the  plaintiff.  8  Dan.  Cb.  Fr.  1767; 
Rogers  Locomotive  ft  Mach.  Works  v.  Erie  R.  Oo. 
aON.J.  Bq.388. 

The  court  may  restrain  the  further  digging  of 
a  ditch,  but  it  will  not,  on  motion  before  answer, 
order  the  part  dug  to  be  filled  up.  Anonymous,  1 
Ve8.Jr.140. 

Mandatory  in^tmotUm  not  ordered  on  motion, 
A  mandatory  injunction  will  not  be  ordered  on 
a  preliminary  or  interlocutory  motion,  but  only 
upon  final  hearing,  and  then  only  to  execute  the 
decree  or  Judgment  of  the  court.  Rogers  Locomo> 
tive  &  Mach.  Works  v.  Erie  R.  Co.  20  N.  J.  Eq.  879. 
A  complainant  Is  not  In  a  position  to  ask  for  a 
preliminary  In  Junction  when  the  riiafhton  which  he 
fouini^  Lis  cltilm  k,  ujg  H  Luuit'-i  ot  iaw»  mn-fakcL 
Oti^ccB  Coach  Co.  v,  CnnnleD  Uovm  B,  CO,  it)  K.  J, 
Ecu  ^»9;  Delaware,  I*  &  W.  iL  Co.  v.  Central  Stock 
Yitrk  &  T.  Co.  5  Cent,  Eep.  Ul.  U  N.  J,  E.^,  76, 

A  preliiDinuii^  fujupotir.n.  negntlve  In  its  t<?nijfl, 
while  purport Jtuf  aimply  to  reati-ain  the  wrong,  eo 
rmmed  that  it  rcfltaTitn«  tb<?  defendunt  from  per- 
mitting htfl  prevksua  wrougf  ul  acit  to  operate,  and 
therefore  vlituaOy  compol«  Mm  to  undo  it  hy  re- 


moving  the  obstructions  or  erection,  or  erections, 
and  restoring  the  plaintlft  to  his  former  condition, 
is  a  mandatory  injunction.    8  Pom.  Eq.  Jur.  d0L 

A  preliminary  injunction  to  restrain  a  tenant 
from  discontinuing  to  keep  an  inn  was  dissolved  on 
the  ground  that  it  was  mandatory— the  same  as  if 
he  was  commanded  to  keep  an  inn.  Hooper  v* 
Brodrick,  U  Sim.  47;  Rocrers  Locomotive  &  Mach, 
Works  V.  Brie  R.  Co.  20  N.  J.  Eq.  889. 

The  court,  upon  final  hearing,  could  not  Issue  a 
mandatory  injunction  directing  a  wall  to  be  taken 
down.  Rogers  Looomotive  &  Mach.  Works  v.  Brie 
R.  Oo.  impro. 

As  to  the  grounds  and  requisites  for  granting  % 
preliminary  injunction,  see  N.  Y.  v.  Mapes,  6  Johns. 
Ch.  46;  Ogden  v.  Kip,  6  Johns.  Ch.  160;  N.  Y.  Print- 
ing &  D.  Estab.  V.  Fitch,  1  Paige,  98. 

Warehousemen  as  bailees. 
Warehousemen  are  only  ordinary  bailees  for  hire, 
and  are  bound  only  to  common  care  and  diligence, 
and  are  liable  only  for  want  of  such  diligenoe  or 
care.  Edwards,  Ballm.  284;  Jones,  Bailm.  97;  Story, 
Ballm.  8  444;  Caililf  v.  Danvers,  Peake,  165;  Knapp 
V.  Curtis,  9  Wend.  60;  Foote  v.  Storrs,  2  Barb.  ^ 
Bogert  V*  Haight*  20  Barb.  251;  Tltaworth  v.  Win- 
negar,  51  Barb.  US;  Mj  er^  v.  Walker,  31  m,  ^'3? 
Bucklnghimi  v,  Fiahor,  70  lU,  121;  Hatoh<?tt  v,  Gib- 
son, IB  AM.  mi;  Dimmlok  v.  MIJwauke<5  &  EL  F,  H, 
Co.  18  Wis.  ATI:  MoCulJom  v.  Portor*  17  La.  Ann.  &&; 
Bllti  V.  Mftyo,  10  Vt.  66;  Ta3'loi-  v.  Secrlat.  S  Disoey, 
£09;  Cowles  v.  Pointer,  3&  Mlas.  «Ca;  RcKjgePS  v. 
Stophcl,  as  Pu,  Ul;  Ducker  v.  Bamett,  B  Mo,  W? 
HoliKclaw  V.  DufT,  27  Mo,  SftS;  Mmabantta  S^  T*  Infc 
00.  V.  KJ4¥er,  100  U.  S.  963  OU  !>.  6d.  4ni». 


claim  of  tbe  complainants  is  that  the  defend- 
ants are  under  a  legal  oblip^ation  to  take  from 
them  just  such  live  stock  as  they  may  desire  to 
have  yarded  at  the  defendants'  yards,  whether 
the  same  be  sent  to  the  defendants  on  foot,  by 
rail  or  by  boat,  and  also  that  it  is  the  duty  of 
this  court  to  enforce  this  obligation  by  injunc- 
tion. The  proofs  show  that  the  defendants 
have  never  refused  to  receive  stock  from  the 
'Complainants  when  the  same  was  sent  on  foot 
-or  delivered  by  rail. 

At  present,  however,  the  complainants  can- 
not have  stock  carried  to  the  defendants*  yards 
by  rail.  They  have  no  track  of  their  own,  and 
thejr  have  been  denied  the  use  of  the  Penusyl- 
vania  track,  and  have  ceused  to  use  that  of  the 
Jlrie  because  they  aie  not  willing:  to  pay  the 
rate  which  they  have  been  notified  will  be 
charged  for  its  use.  But  the  particular  way 
or  method  of  delivery  is  rendered  wholly  im- 
material by  the  defendants'  answer.  They 
-deny  that  they  are  under  any  duty  or  obliga- 
tion to  the  complainants,  let  the  method  of  de- 
livery be  what  it  may,  to  take  live  stock  from 
them.  The  following  are  the  pertinent  aver- 
ments of  their  answer:  ''These  defendants 
have  and  do  refuse  to  receive,  except  under 
the  command  of  an  injunction,  any  live  stock 
transported  over  the  road  of  the  complainants, 
and  consigned  to  shippers  doing  business  at  the 
defendants'  yards,  so  long  as  the  complainants 
persist  in  diverting  from  the  defendants*  yards 
at  least  nine  tenths  of  the  complainants*  cattle 
business,  and  they  are  advised  and  insist  that 
they  have  a  right  so  to  do." 

Again:  "  These  defendants  admit  that  it  is 
41ieir  intention  to  prevent  the  transportation  to 
iheir  yards  of  any  live  stock  coming  over  the 
■complainants'  railroad,  unless  the  complainants 
are  willing  to  give  to  the  defendants  all  their 
business,  ihe  same  as  other  railroads  do,  and 
tbey  are  advised  and  insist  that  they  have  a 
right  so  to  do.'* 

Further:  **  These  defendants  also  say  that 
Ihey  never  have  made,  and  do  not  intend  to 
make,  any  objection  to  yarding  live  stock 
which  has  been  delivered  to  consignees  on  the 
line  of  complainants'  road  and  driven  to  their 
yards." 

From  these  averments  it  will  be  seen  that 
the  material  matter  in  dispute  is  not  what  right 
a  natural  person  may  have  to  have  live  stock 
yarded  at  the  defendants'  yards,  nor  what  may 
be  the  right  of  the  generalpublic  in  that  regard, 
but  whether  the  complainants  have  such  right". 

This  is  not  a  suit  by  the  Attorney-Gteneral 
asking  for  the  protection  or  vindication  of  a 
public  right,  nor  a  suit  by  a  natural  person 
asking  to  be  protected  against  a  special  and 
peculiar  injury  which  he  must  suffer  if  de- 
prived of  a  right,  which  he,  in  common  with 
all  the  citizens  of  the  State,  is  entitled  to  enjoy; 
but  it  is  a  suit  by  a  corporation  to  enforce  a 
right  which  it  says  belongs  to  it  as  a  body  cor- 
porate. 

The  complainants  are  the  mere  creature  of 
legislative  power,  and  have  no  capacity  or 
rights  and  can  exercise  no  powers  except  such 
as  have  been  given  to  them  by  their  creator. 
6  L.  R.  A. 


tom  or  usage,  so  long  and  uniformly  pursued 
as  to  have  b^^ome  a  part  of  our  general  system 
of  laws. 

Where,  in  a  case  like  the  present,  one  corpo- 
ration seeks  judicial  redress  against  another, 
on  the  ground  that  the  other  has  refused  to 
give  a  service  or  to  perform  a  duty  which  it 
owes,  the  complaining  corporation,  to  succeed, 
must  show,  affirmatively  and  clearly,  that  the 
service  or  duty  which  it  claims  exists  by  force 
of  a  statute,  or  a  contract,  or  a  usa^  having 
the  force  of  law.  This  I  understand  to  be  the 
principle  on  which  the  decision  in  Express 
Canes  [St,  Louis,  1.  &  M.  8.  R,  v.  Southern 
Exp.  Co.]  117  U.  S.  1  [29  L.  ed.  791],  rests. 

These  cases,  it  willlbe  remembered,  arose 
out  of  the  refusal  of  certain  railroad  corpora- 
tions to  give  equal  facilities,  on  like  terms,  to 
each  express  company  asking  to  be  permitted 
to  do  an  express  business  on  their  roads.  UDder 
the  lead  of  Mr.  Justice  Miller  of  the  Supreme 
Court  of  the  United  States,  it  was  held,  both 
on  interlocutory  application  and  on  final  hear- 
ing, in  several  cases  decided  by  the  Circuit 
Court  of  the  United  States,  in  two  or  three 
different  circuits,  that  a  railroad  corporation 
was  under  a  legal  duty,  in  the  absence  of  either 
statutory  regulation  or  contract  obligation,  to 
furnish  to  each  express  company  desiring  to  do 
business  on  its  road  the  same  facilities  for  the 
doing  of  such  business  which  it  either  provided 
for  itself,  or  furnished  to  any  other  express 
company;  and  also  that  a  court  of  equity  might, 
in  the  rightful  exercise  of  its  general 'jurisdic- 
tion, compel  the  performance  of  this  duty  by 
injunction. 

These  decisions  were  put  mainly  on  the 
ground  that,  as  railroads  were  public  high- 
ways, and  the  express  business  had  become  a 
well-recognized  instrument  of  commerce,  it 
was  necessary,  in  order  that  the  public  might 
have  the  full  benefit  of  the  general  principle, 
making  it  the  duty  of  a  common  carrier,  who 
carries  on  his  business  on  the  public  highways, 
to  extend  equal  privileges  and  accommodations 
to  all,  on  equal  terms  as  to  compensation,  that 
this  principle  should  be  applied  in  defining  the 
duty  of  a  railroad  company  to  an  express  com- 
pany. Decrees  were  accordingly  made,  com- 
pelling the  defendant  railroad  company  in  each 
case  to  furnish  to  the  complaining  express  com- 
pany the  same  facilities,  on  both  passenger  and 
freight  trains,  for  the  transaction  of  an  express 
business  on  its  road,  that  it  provided  for  itself 
or  furnished  to  any  other  express  company. 
Several  of  the  cases  in  which  this  doctrine  was 
enforced  will  be  found  collected  in  the  notes 
to  1  Wood,  Railway  Law,  587. 

Three  of  these  cases  were,  after  final  hearing, 
carried  to  the  Supreme  Court  of  the  United 
States,  and  there  the  decrees  made  below  were 
reversed  and  the  bills  of  complaint  dismissed. 
That  court  held  that  a  duty  of  the  kind  the 
complainants  were  seeking  to  have  imposed 
upon  the  defendants  could  only  be  created  in 
three  ways,  namely,  by  usage,  or  by  contract, 
or  by  statute ;  and  that  inasmuch  as  the  com- 
plainants could  point  neither  to  a  usage,  nor  to 
a  contract  nor  to  a  statute,  which  created  the 


to  make  such  an  arrangement  for  the  business 
intercourse  of  the  litigants,  as,  in  the  opinion 
of  ibe  court,  the  litigants  ou^ht  to  have  made 
for  themselves;  but  that  that  was  a  thing  which 
^as  beyond  judicial  power. 

Said  Chief  Justice  Waite,  speaking  for  all 
the  members  of  the  court  who  heard  the  cases, 
•except  Justices  Miller  and  Field: 

"  The  regulation  of  matters  of  this  kind  is 
legislative  in  its  character,  not  judicial.  To 
what  extent  it  must  come,  if  it  comes  at  all, 
from  Congress,  and  to  what  extent  it  may 
•come  from  the  States,  are  questions  we  do  not 
cow  undertake  to  decide,  but  that  it  must  come, 
-when  it  does  come,  from  some  source  of  legis- 
lative power,  we  do  not  doubt.  The  Legisla- 
ture may  impose  a  duty,  and  when  imposed  it 
will,  if  necessary,  be  enforced  by  the  courts; 
but,  unless  a  duty  has  been  created  either  by 
usage,  or  by  contract,  or  by  statute,  the  courts 
<»uuot  be  called  on  to  give  it  effect." 

JSubstantially  the  same  principle  had  pre- 
viously been  enunciated  in  the  decision  of  At- 
<MHon,  T.  cfc  8.  F.  R,  Go,  t.  Denver  dbN.O.R. 
<Jo.  110  U.  8.  667  [28  L.  ed.  291]. 

The  names  of  three  railroad  corporations  ap- 
pear in  this  case,  namely,  the  Atchison,  Topeka 
-&  Santa  Fe  Railn^ad  Company,  and  the  Den- 
ver &  New  Orleans  Railroad  Company,  and 
the  Denver  &  Rio  Grande  Railroad  Company. 
For  brevity  the  first  will  hereafter  be  called  the 
Atchison  Company,  the  second  the  New  Or- 
leans Company,  and  the  third  the  Rio  Grande 
Company. 

The  Atchison  Company  controlled  a  line  of 
railroad  extending  from  Kansas  City,  Missouri, 
to  Pueblo,  Colorado,  and  the  New  Orleans 
"Company  and  Rio  Grande  Company  each 
owned  a  railroad  extending  from  Pueblo  to 
Denver.  The  two  latter  ran  nearly  parallel, 
and  were  operated  as  rival  roads. 

The  Atchison  and  Rio  Grande  Companies, 
prior  to  the  completion  of  the  road  of  the  New 
Orleans  Company,  bad  made  an  agreement 
under  which  a  through  business  was  done  over 
the  whole  of  their  lines  from  Kansas  City  to 
Denver.  While  this  arrangement  was  in  force 
the  New  Orleans  Company  connected  its  tracks 
with  those  of  the  Atchison  Company  at  Pueblo, 
«t  a  point .  distant  about  three  quarters  of  a 
mile  from  the  depot  in  Pueblo,  which  the  At- 
chison and  Rio  Grande  Companies  had  estab- 
lished there  for  their  joint  accommodation. 

The  New  Orleans  Company  erected,  at  the 
point  where  its  tracks  intersected  those  of  the 
Atchison  Company,  platforms  and  other  con- 
veniences for  the  transfer  of  passengers  and 
freight  from  one  road  to  the  other,  and  then 
tiemanded  that  the  Atchison  Company  should 
«top  its  trains  at  the  junction  of  the  two  roads 
«nd  furnish  it  therewith  the  same  facilities  for 
.=  '  -.,  u  ,  Luiiticted  tLrou;^h  buglness  Ihat  it 
fuiulHbed  to  its  comptitUor,  wnA  for  the  aarae 
^onnit'iisalion  that  it  a  comiK^titor  piitd.  The 
At<!liii*oTi  ( oinpariy  refuaed  to  comply  with 
this  dematid,  and  abtll  in  equity  was  Iht'ti  filed. 

On  the  final  hearing  of  the  cuiise  the  C'irctut 
Cnurt  of  the  United  states  made  a  decree 
pliidiig  the  New  Orleans  Compfiny,  at  the 
jiiijciHjQ  It  had  made  with  the  Atchison  Com- 
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respect  to  the  issue  of  through  bills  of  lading, 
through  checks  for  baggage,  through  tickets 
and  the  interchange  of  cars. 

Three  provisions  of  the  Constitution  of  Colo- 
rado were  supposed,  in  their  joint  effect,  to 
lay  a  foundation  for  this  decree.  These  pro- 
visions declare:  first,  that  all  railroads  shall  be 
public  highways,  and  all  railroad  companies 
shall  be  common  carriers;  second,  that  every 
railroad  company  shall  have  the  right,  with  it« 
road,  to  intersect,  connect  with  or  cross  any 
other  railroad;  and  thirds  that  all  individuals, 
associations  and  corporations  shall  have  equal 
rights  to  have  persons  and  property  transported 
over  any  railroad  m  this  State,  and  no  undue 
or  unreasonable  discrimination  shdl  be  made, 
in  charges  or  facilities,  for  the  transportation 
of  frei^t  or  passengers  within  this  State. 

On  appeal  to  the  Supreme  Court  of  the  Unit- 
ed States  it  was  decided  unanimously  that  the 
decree  made  below  was  without  warrant  in  law. 
The  reasoning  of  the  court,  in  part,  was  that 
the  light  conferred  by  the  Constitution,  of  con- 
necting the  tracks  of  one  road  with  those  of 
another,  did  not  confer  a  right  upon  either  cor- 
poration to  compel  the  other  to  form  a  business 
connection  for  the  transaction  of  a  through 
business,  but  that  the  right  was  limited  to  the 
formation  of  a  mechanical  union,  to  connect 
one  physical  structure  with  the  other.  The 
court,  on  this  point,  said: 

"The  railroad  companies  are  not  to  be  con- 
nected, but  their  roads.  A  connection  of  roads 
mav  make  a  connection  in  business  convenient 
and  desirable,  but  the  one  does  not  necessarily 
carry  with  it  the  other." 

And  as  to  the  claim  that  the  Atchison  Com- 
pany had  violated  the  constitutional  prohibition 
against  undue  or  unreasonable  discrimination, 
in  refusing  to  interchange  business  with  the 
New  Orleans  Company,  the  court  said  that,  in 
the  absence  of  statutorv  direction  or  contract 
obligation  creating  such  dutv,  it  did  not  exist; 
and  also,  that  it  was  not  within  the  power  of  a 
court  of  equity  to  compel  a  railroad  companv, 
having  power  to  regulate  the  running  of  its 
trains  as  to  time,  and  to  locate  its  own  stopping 
places,  to  stop  its  trains  and  interchange  busi- 
ness with  another  company,  at  such  point  as 
the  other  company  might  select  for  the  forma- 
tion of  a  junction  between  the  two  roads.  To 
invest  any  court  with  power  of  this  kind  would 
require  it  to  exercise  functions  not  at  all  judi- 
cial in  their  character,  but  such  as  are,  in  some 
States,  confided  to  a  special  and  independent 
agency  of  government. 

The  jurisdiction  which  a  court  of  equity  may 
rightfully  exercise,  in  a  case  like  the  one  now 
under  consideration,  was  defined  by  Chief  Jus- 
Uee  Waite,  in  the  case  last  cited,  as  follows :  *  'A 
court  of  chancery  is  not,  any  more  than  is  a 
court  of  kw,  dolLtid  with  UgkUtlvt  ^  . ..  : 
It  may  (in  caws  where  no  adi?quute  reiOHly  at 
law  €sittti^>  enforce,  in  its  own  appropriate  way, 
the  specific  performance  of  any  existioir  le^I 
obtij^ation  arising  out  of  ccm tract,  law  or  usage, 
but  it  cannot  create  the  obligsition." 

The  conaplatnaota  do  not  ground  their  claim 
to  judicial  aid  on  either  contnict  or  usage. 
No  conlrai't  relations  existed  between  the  pw- 
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the  institutioD  of  this  suit,  as  to  give  it  the  force 
of  law,  by  which  the  duty  in  question  was  im- 
posed upon  the  defendants. 

The  only  foundation,  therefore,  which  the 
complainants' case  can  have,  is  the  law;  and  if 
it  is  found  that  that  docs  not  impose  the  duty 
claimed,  then  it  must  be  declared  that  no  such 
duty  exists.  It  does  not  exist,  so  far  as  I  can 
discover,  by  force  of  any  general  rule  of  law. 
In  the  opinion  written  when  the  application  for 
a  preliminary  in  iunction  in  this  case  was  de- 
cided, It  was  said  that  the  defendants  stand,  in 
respect  to  their  legal  duties,  in  a  position  very 
similar  to  that  which  a  common  carrier  occu- 
pies, bound  to  serve  all  who  have  a  rij^ht  to  de- 
mand their  service,  1o  the  best  of  their  ability, 
and  on  equal  terms  as  to  compensation.  Dela- 
ware, L.  &  IF.  jB.  Co,  v.  Central  Stoek-Tardd 
1.  Go.  48  N.  J.  Eq.  74,  9  Cent.  Rep.  111. 

This  opinion,  as  may  be  seen  at  a  glance, 
was  based  on  an  assumption  that  there  was  a 
strong  and  dose  similitude  between  a 'railroad 
or  canal  company,  in  their  character  as  a  com- 
mon carrier,  and  the  defendants,  both  in  respect 
to  the  powers  which  each  might  exercise,  and 
the  duties  which  each  were  bound  to  perform 
for  the  public.  But  it  is  now  entirely  clear 
that  such  is  not  the  fact.  Between  the  defend- 
ants and  a  railroad  or  canal  company  there  is 
not  the  slightest  analogy.  There  lb  not  a  single 
respect  in  which  they  bear  the  least  resemblance 
to  each  other. 

Railroads  and  canals  are  public  highways. 
They  are  uniformly  made  so  by  Constitution, 
genera]  statute  or  special  provision  of  their 
charter;  and  the  corporations  authorized  to  con- 
struct them  are,  because  their  works,  when  con- 
structed, are  to  be  subject  to  public  use  as  high* 
wa^s,  given  power  to  exercise  the  right  of 
emment  domam;  and  for  this  reason  such  works 
are  regarded  as  public  highways  and  each  mem- 
ber of  the  public  has,  in  consequence,  an  equal 
right  to  their  use.  upon  the  payment  of  such 
compensation  as  the  Legislature  has  seen  fit  to 
prescribe. 

But  the  defendants  stand  in  no  such  relation 
to  the  public.  No  privilege  or  prerogative  of 
government  has  been  granted  to  them  (except 
to  lay  tracks  across  streets),  and  they  cannot, 
therefore,  be  held  to  be  subject  to  the  duties 
which  may  be  implied  from  a  grant  of  a  fran- 
chise authorizing  the  construction  of  a  public 
highway. 

The  defendanls'  business  is  of  recent  origin. 
Their  duties  and  liabilities  are  wholly  unde- 
fined, except  as  they  may  be  deduced  from  the 
application  of  well-established  legal  principles 
to  other  corporations  in  analogous  cases.  No 
case  waa  cited  on  the  ar^rument,  and  none  is 
known  to  exist,  in  which  the  duties  of  a  body 
corporate,  like  the  defendants,  have  been  the 
subject  of  judicial  consideration.  The  business 
of  tbe  defendants  has  no  exact  counterpart  or 
model  in  any  of  tbe  established  instruments  of 
commerce  or  agencies  used  by  the  public  in  the 
transaction  of  business.  It  bears  a  closer  re- 
semblance to  the  business  carried  on  by  ware- 
housemen than  to  any  other  business  known  to 
the  law. 

Except  in  the  character  of  the  property  which 


business  which  can,  in  my  judgment,  be  safely 
used,  b^  way  of  analogy,  for  the  purpose  of  as* 
certainm^  whether  or  not,  accoitiing  to  estab- 
lished principles  of  general  law,  the  defendants 
are  subject  to  the  duty  which  the  complainant* 
ask  the  court  to  compel  them  to  perform. 

There  can  be  no  doubt,  1  think,  that  a  ware- 
houseman is  not  required,by  any  general  rule  of 
Iaw,to  receive  goods  on  storage  against  his  wiH 

In  d  Addison  on  Contracts  (p.  476),  it  isaaid: 
"A  man  cannot  be  made  a  depositary  without 
his  knowled^  and  consent;  he  cannot  have  th» 
possession  of  another  man's  property,  with  it» 
accompanying  duties  and  responsibilities, 
forced  upon  mm  against  his  will."  This  must 
be  80  from  the  very  nature  of  such  transactions, 
for  all  bailments  not  made  by  force  of  statutory 
reflation  rest  in  contract,  and  no  contract  caA 
exist  without  consent,  express  or  implied. 

Warehouses  for  the  storage  of  erain  must^ 
however,  since  the  decision  of  the  Elevat&r 
Oases,  reported  under  the  title  of  JHunn  v.  lUi- 
nou,  94  U.  S.  118  [24  L.  ed.  77],  be  regarded 
as  so  far  public  in  their  nature  as  to  be  subject 
to  letrislative  control.  That  case,  it  will  be  re- 
meml>ered,  arose  out  of  this  state  of  facts: '  Br 
the  Constitution  of  Illinois,  adopted  in  1870,  all 
elevators  or  storehouses,  where  grain  or  other 
property  should  be  stored  for  compensation, 
were  declared  to  be  public  warehouses,  and  th» 
Legislature  was  directed  to  pass  such  laws  a» 
might  be  necessary  to  give  full  effect  to  this- 
provision.  Statutes  were  afterwards  passed 
defining  the  service  which  the  owners  of  such 
establishments  should  render  to  the  public,  and 
also  fixing  the  compensation  which  should  be^ 
charged  therefor.  The  validity  of  these  stat- 
utes was  assailed,  on  the  ground  that  they  vi<K 
lated  that  provision  of  the  Federal  Constitution 
which  prohibits  a  State  from  depriving  any 
person  of  property  without  due  process  of  law. 
When  the  case  reached  the  Supreme  Court  of 
the  United  States,  the  court  divided  on  the 
main  question. 

Mr.  Jysiice  Field,  in  a  dissenting  opinion  of 
remarkable  power,  declared  the  statutes  to  be- 
unconstitutional.  His  argument  was  this:  thai 
it  was  not  within  the  power  of  either  a  consti- 
tutional convention  or  of  a  legislature  to- 
change  a  business  which  was  in  its  nature  pri- 
vate to  a  public  business,  by  simply  so  declar- 
ing; that  the  body  politic  could  lawfully  exer- 
cise no  greater  dominion  or  control  over  tho- 
business  of  the  owners  of  these  elevators, 
because  they  did  business  with  the  public,  than 
it  could  over  the  business  of  a  blacksmith,  who 
shod  horses  for  the  public;  and  that  it  is  only 
in  cases  where  the  government,  either  general 
or  local,  has  conferred  some  right  or  privilege 
on  a  citizen,  which  he  can  use  in  contiection 
with  his  property,  or  by  means  of  which  hta 
property  is  rendered  more  valuable  to  him,  or 
he  thereby  enjoys  an  advantage  over  others, 
that  it  may  lawfully  control  him  in  the  conduct 
of  his  business,  by  prescribing  what  service  he 
shall  render  to  tbe  public  and  re^fulatios  the- 
comjpensation  he  may  demand  for.sucli  service. 

Kt.  Justice  Strong  concurred  in  this  view 
But  the  majority  of  the  court  took  more  ad- 
vanced ground  in  favor  of  tbe  right  of  public 


interest  io  that  use,  and  renders  himself  subject, 
in  the  use  of  the  property  so  devoted,  to  control 
by  the  body  politic.  The  part  of  the  opinion 
of  the  majority  of  the  court,  which  is  most  per- 
tinent to  the  question  now  under  consideration, 
is  that  in  which  it  is  said:  "  It  matters  not,  in 
this  case,  that  these  warehousemen  had  built 
their  warehouses,  and  established  their  busi- 
ness, before  the  regulations  complained  of  were 
adopted.  What  tney  did  was,  from  the  be^n- 
nin^,  subject  to  the  power  of  the  body  politic 
to  require  them  to  conform  to  such  regulations 
as  might  be  established  by  the  proper  authority 
for  the  public  good." 

From  this  statement  of  the  law,  it  would  seem 
to  be  undeniable  that,  until  the  proper  public 
Authority  intervenes  and  establishes  sudi  reg- 
ulations as  it  may  deem  necessary  for  the  public 
good,  the  owners  of  property,  devoted  to  a 
public  use  of  this  character,  retain  complete 
and  absolute  dominion  over  it,  and  may  exclude 
4iny  member  of  the  public  from  its  use  that  they 
see  fit.  Until  the  body  politic  puts  in  exercise 
its  power  to  control  the  use  of  such  property,  its 
owner  may  use  it  as  he  pleases. 

The  discussion  thus  far  has  demonstrated,  I 
think,  that  even  if  we  were  at  liberty,  in  decid- 
ing a  question  of  strict  legal  right  against  a  new 
instrument  of  business,  to  enter  the  field  of 
^analogy,  and  if  there  was  found  there  a  some- 
what similar  instrument  to  the  one  in  question 
which  had  been  held  to  be  subject  to  certain 
•duties,  to  charge  the  new  instrument  with  the 
«ame  duties  on  the  ground  of  its  similarity  to 
the  other,  that  no  such  duty  as  that  which 
complainants  claim  could,  by  force  of  any  gen- 
eral rule  of  law,  be  held  to  rest  upon  the  de- 
feodants. 

The  only  other  means  by  which  the  duty  in 
ouestion  could  have  been  created  is  by  statute. 
The  complainants  say  that  it  is  imposed  bvthe 
Statute- which  created  the  defendants  a  body 
.corporate.  They  do  not  say  that  it  is  imposed 
In  express  words;  on  the  contrary,  they  admit 
that  there  are  no  words  which,  in  plain  terms, 
impose  it:  but  their  contention  is  that  it  should 
be  implied  from  the  powers  granted  and  the 
general  purpose  of  the  statute.  Thus  it  will  be 
seen  that  the  court,  to  sustain  the  complainants' 
claim,  must  be  able  to  find  evidence  of  an  in- 
tention, not  expressed  in  words,  on  the  face  of 
this  Statute  so  clear  and  stron)^  that  it  may, 
without  fear  of  usurping  legislative  power,  de- 
clare that  such  intention  is  part  of  the  legislative 
will. 

The  defendants  were  created  a  corporation  by 
A  Statute  passed  in  1873.  Pub.  Laws  1878.  p. 
920.  They  are  riven  power  to  locate,  constnict 
and  maintain  all  necessary  yards  and  other 
structures,  with  "aqueducts,  and  railway 
tracks,  switches  and  turnouts,  for  the  reception, 
safekeeping, feediDg,  wa red og,  inarkcUiigj  kill- 
ing, packing  and  rendering,  and  for  the  weigh- 
ing, delivery  and  transport  of  cattle  and  live 
stock  of  evei^  description,  and  also  dead  and 
undreBsed  nnfmals,  that  may  be  at  or  passing 
ihrougb  Uje  CoutJty  of  Hudaoa,  and  for  the 
accommodsJtioti  and  transnclion  of  a  jreEeriil 
Ftock-ynrd  Fiiid  market  establisiinient  for  cattle 
iind  live  stock."  They  are  also  given  authority , 
e  L.  H.  A. 


their  business,  in  transporting  live  stock  and 
dressed  animals,  in  ana  about  the  harbor  of 
New  York  and  the  Hudson  River. 

By  the  4th  section  of  their  charter,  it  la  en- 
acted that  it  shall  and  may  be  lawful  for  the 
defendants  to  make  contracts  with  the  several 
railroad  companies  in,  or  (having)  lines  run- 
ning through  the  County  of  Hudson,  for  the 
transportation  and  delivery  of  live  stock,  of 
every  description,  at  the  yards  of  the  defend- 
ants; and  they  are  given  power  to  lay  tracks  and 
turnouts  to  connect  with  the  lines  or  tracks  of 
each,  or  all  of  the  different  railroad  companies, 
said  tracks  to  be  used  in  the  delivery  of  live 
stock  to  and  from  the  defendants'  yards.  Au- 
thority is  also  given  to  the  defendants  to  lay 
their  tracks  across  the  streets  of  Jersey  City  in 
such  manner  as  to  grade,  as  the  common 
council  may  direct,  but  in  no  case  to  lay  their 
tracks  parallel  with  the  line  of  the  street. 

In  considering  what  construction  should  be 
given  to  this  8tatute,it  will  be  important  to  keep 
in  mind  that  the  Legislature,  in  enacting  it. 
were  creating  a  corporation  to  establish  and 
carry  on  a  business  which  was  in  its  infancy 
even  where  it  had  existed  longest,  and  which, 
in  this  State,  was  entirely  new.  The  business 
was  one  which  it  was  believed  would  be  likely 
to  be  of  great  public  utility,  if  it  was  successful; 
but  whether  or  not  it  could  be  made  successful 
was  uncertain  when  the  Statute  was  passed. 
To  make  the  experiment  somebody  had  to  risk 
his  capital. 

In  this  state  of  affairs  it  is  not  difScult  to 
believe  that  there  would  be  a  natural  disposi- 
tion, on  the  part  of  the  representatives  of  the 
people,  to  give  those  who  were  willing  to  em 
bark  their  money  in  the  venture  an  opportunity 
free  from  any  sort  of  restriction,  to  make  the 
business  a  success,  knowing  that  if  it  was  made 
a  success,  and  the  public  good  should,  at  any 
time  in  the  future,  render  it  necessary  that  the 
corporation  should  be  controlled  in  its  conduct 
towards  the  public,  the  Legislature  could  exer- 
cise such  control.  This,  probably,  is  the 
reason,  or  one  of  the  reasons,  why  the  least 
trace  cannot  be  found  anywhere  in  this  Statute 
of  a  purpose  to  Impose  a  single  duty  on  the  de- 
fendant even  in  behalf  of  the  public. 

Railroad  corporations,  it  will  be  observed, 
are  nowhere  mentioned  in  it,  except  in  the  4th 
section,  and  the  provisions  of  that  section  make 
it  conspicuously  clear,  as  I  think,  that  it  was 
not  the  intention  of  the  Legislature  to  impose 
any  duty  on  the  defendants,  in  favor  of  rail- 
road corporations,  except  such  as  they  should 
voluntarily  take  upon  themselves  by  contract 
The  very  service  which  the  complainants  say 
the  defendants  are  bound  to  render  to  them,  as 
a  legal  duty,  arising  by  implication  from  the 
terms  of  this  Statute,  it  will  be  observed  is  the 
ooly  tbiti^  10  respect  to  which  the  defcndftiita 
are  made  competent,  by  express  words,  to  make 
contracts  with  railroad  corporations  concero- 
In^,  thelsngiinge  of  the  StHtute  in  that  regard 
ht^ing  thatir  sljiill  be  lawful  for  the  defeodautH 
to  make  contracts  with  the  several  railroad 
companies  haviiip:  lines  running  through  Hud- 
SOD  County,  for  the  transportiition  and  delivery 
of  live  Block  at  the  defendants*  yarda. 


latioD  of  the  defendants  to  railroad  corpora- 
tions having  a  terminus  in  Hudson  County? 
The  Legislature  probably  believed  that  tae 
works  the  defendants  proposed  to  construct 
would  be  of  great  advantage  to  tbe  railroads, 
affording  them  a  safe  and  convenient  place  for 
making  delivery  of  live  f  reigbt  to  its  consignee, 
and  for  that  reason  they  gave  the  defendants 
permission  to  lay  tracks  connecting  their  yards 
with  the  railroads,  and  also  authorized  them  to 
make  contracts  with  the  railroads  for  the  de- 
livery of  live  stock  at  their  yards;  but  they 
went  no  further.  They  neither  imposed  upon 
tbe  railroads  the  duty  of  making  delivery  of 
live  stock,  against  their  will,  to  the  defendants, 
nor  upon  the  defendants  the  duty  of  receiving 
live  stock,  against  their  will,  from  the  rail- 
roads. It  was  obviously  the  intention  of  the 
Legislature  to  leave  the  matter  of  the  delivery 
of  live  stock  by  the  railroads,  and  the  recep- 
tion of  it  by  the  defendants,  to  be  controUed 
entirely  by  such  contracts  or  arrangements  as 
the  parties  might  see  fit  to  make.  No  duty  in 
that  regard  is  imposed  by  the  Statute,  in  ex- 
press words,  upon  either,  and,  so  long  as  this 
continues  to  be  the  case,  no  duty  can  be  im- 
posed by  the  courts  withotit  usurping  legisla- 
tive power. 

A  remark  made  by  Mr,  Ju$tiee  BuUer  in 
Jone9  V.  Smart,  1  Tr.  44,  and  quoted  with  ap- 
probation by  Chief  JusttceBessley  in  PcUmateer 
V.  lilton,  18  Stew.  (40  N.  J.  Eq.)  556,  is  directly 
in  point.  He  said :  ' '  We  are  bound  to  take  the 
Act  of  Parliament  as  they  have  made  \t;8i  casus 
cmihsus  can  in  no  case  be  supplied  by  a  court 
of  law,  for  that  would  be  to  make  laws." 

Thus  far  the  case  has  been  considered  as  if 
it  were  the  proper  subject  of  equity  jurisdic 
tion.  That,  however,  is  not  my  opinion;  on 
the  contrary,  I  think,  both  in  its  substance  and 
details,  it  is  entirely  outside  of  the  proper  juris- 
diction of  a  court  of  equity.  It  is  without  a 
single  equitable  feature  or  element.  The  suit 
is  not  brought  to  protect  an  exclusive  fran- 
chise, as  was  the  action  in  Camden  Horse  B.  Co, 
V.  Citizens  Coach  Co.  31 N.  J.  Eq.  626;  8,  C.  on 
appeal,  33  N.  J.  Eq.  267,  bdtthe  complainants' 
case  stands  on  nothing  but  the  violation  of  an 
alleged  legal  right,  which  right  is,  as  a  matter 
of  law,  disputed  and  unsettled,  has  the  support 
of  neither  precedent  nor  principle,  and  rests  on 
nothing  but  analogies  and  implications. 

A  court  of  equi^r  may  interpose  under  some 
circumstances  to  protect  a  legal  ri^ht,  as  when 
a  violation  is  threatened  or  is  being  actually 
committed  which  will  do  irreparable  damage; 
but  it  must  be  made  clearly  to  appear  that  the 
complainant  has  the  right  he  claims,  for,  if  he 
is  without  right,  the  court  is  without  jurisdic- 
tion. There  can  be  no  damage,  irreparable  or 
otherwise,  where  there  is  no  violation  of  a  right. 

To  justify  tbe  interference  of  a  court  of 
equity,  in  such  a  case,  the  legal  right  set  up  by 
the  complainant  must  be  clear;  for,  as  was 
said  by  Mr.  Justice  Dixon,  speaking  for  the 
court  of  errors  and  appeals,  in  ^tcalt  v. 
Gexyrge  W.  Eelme  Co,  42  N.  J.  Eq.  685,  8 
Cent.  Rep.  847,  where  the  question  is  one  of 
legal  right,  a  condition  precedent  to  the  right 
of  the  complainant  to  bring  his  adversary  into 
6  L.  R.  A. 


cannot  be  shown  unless  it  is  made  to  appear 
that  the  defendant  has  violated  a  legal  right 
which  had  been  previously  established  against 
him  by  a  judgment  at  law,  or  which,  on  the 
admitted  facts  of  the  case,  appears  to  be  free- 
from  doubt  or  question. 

Tbe  complainants  do  not  complain  that  tiie 
defendants  have  invaded  their  property,  and 
are  there  wantonly  committing  great  and  seri- 
ous damage,  nor  that  the  defendants  are  so  us- 
in^  their  own  property  as  to  cause  irreparable- 
injury  to  the  complainants'  property;  but  their 
complaint  is  that  the  defendants  refuse  to  give 
them  such  use  of  their  (the  defendants')  prop- 
erty and  servants  as  they  are  entitled  to  by  law, 
and  that  they  suffer  irreparable  barm  in  con- 
sequence. What  the  complainants  want  is,. 
that  tbe  court  shall,  for  their  benefit,  control 
the  defendants  not  only  in  the  use  of  their 
property,  but  in  the  conduct  of  their  business. 
Nothing  short  of  a  case  of  the  most  extreme 
necessity,  where  the  legal  right  is  entirely  free 
from  doubt,  the  injury  great  and  ruinous,  and 
the  defendants'  conduct  wholly  indefensible, 
would  justify  the  exercise  of  so  strong  a  power 
by  any  judicial  tribunal. 

Besides,  it  Is  quite  apparent,  as  I  think,  that 
the  court  could  not  attempt  to  extend  to  the 
complainants  the  relief  they  ask  in  this  case, 
without  very  soon  being  confronted  by  a  con- 
dition of  affairs  which  would  compel  it  either 
to  usurp  power,  or  to  very  greatly  relax  its 
control  over  the  defendants.  By  the  express 
terms  of  their  charter,  the  defendants  are  given 
power  to  adopt  regulations  for  the  well  order- 
ing of  their  business.  Under  this  power  they 
would  probably  have  the  right,  among  other 
things,  to  make  a  regulation  requiring  that 
when  live  stock  is  delivered  to  them  some  evi- 
dence shall  be  delivered  with  it,  showing  that 
it  is  in  a  healthy  condition,  or  that  they  shall 
have  the  right  to  have  it  inspected  by  their  own 
inspector  before  receiving  it,  and  also  to  pre- 
scribe other  regulations,  fixing  the  hours  in 
each  day  when  stock  may  be  delivered,  and  the 
places  on  their  yards  at  which  each  particular 
Kind  must  be  delivered. 

The  power  of  making  such  regulations  as 
may  be  necesssary  and  convenient,  for  the  well 
ordering  of  their  business,  has  been  committed 
by  the  Legislature  to  the  defendants  and  be- 
longs to  them  alone.  Their  power  in  this  re- 
spect is  subject  to  but  a  single  condition,  and 
that  is,  the  regulations  they  make  must  be 
reasonable.  In  all  other  respects  the  defend- 
ants are  the  judges  and  their  judgment  is  final. 

If  the  reasonableness  of  any  regulation  they 
may  adopt  should  be  disputed  in  a  court  of 
law,  the  question  whether  it  was  reasonable  or 
not  would,  in  the  first  instance,  have  to  be  set- 
tled by  a  jury.  A  common-law  judge  has  no 
authority  to  pass  upon  a  question  of  that  kind 
except  in  reviewing  the  verdict  of  a  Jury. 
States,  Overton,  4  Zab.  (24  N.  J.  L.)  435;  Mor- 
ris dtE.  K  Co,  ads.  Apres,  5  Dutch.  (29  N.  J. 
L.)  393. 

Up  to  the  time  this  controversy  arose  the  de- 
fendants bad  adopted  no  regulations  for  the 
conduct  of  their  business  with  railroad  compa- 
nies.   There  was  no  reason  they  should,  for, 


and  advEDtageous. 

Now,  however,  if  the  court  should  decide 
that  the  complainanta  were  entitled  to  the 
right  they  claim,  the  defendanta  would,  with- 
out doubt,  exercise  their  right  to  conduct  their 
business,  in  their  own  way,  by  the  adoption  of 
6ueh  regulations  as  to  them  might  seem  proper. 
These  regulations  would  undoubtedly  become 
at  once  a  new  subject  of  controversy.  The  de- 
fendants would  probably  so  frame  them  as  to 
narrow  the  right  accorded  to  the  complainants 
to  its  smallest  possible  limit. 

Whose  province  would  it  be  to  settle  the 
many  questions  which  would  certainly  be  raised 
respecting  the  reasonableness  of  the  regulations 
adopted  by  the  defendants— the  chancellor  or  a 
Jury?  Gould  a  court  of  equity,  in  a  case  where 
the  sole  ground  of  ito  jurisdiction  is  a  right  to 
interpose  to  prevent  irreparable  damage,  draw 
to  itself,  as  incident  to  the  jurisdiction  thus  ac- 
quired, so  many  litigations,  which,  according 
to  the  well-established  boundary  between  the 
two  jurisdictions,  belong  exclusively  to  the 
common-law  courts?  If  the  chancellor  should 
assume  jurisdiction  in  this  case,  he  would,  in 
my  jud|i:ment,  undertake  to  exercise  what 
Judge  Sharswood,  in  Audenried  v.  Philaddphia 
A  Reading  Bailroad  Company,^  Pa.  870,  called 
a  dangerous  and  alarming  power.  He  would, 
in  effect,  deprive  the  directors  of  the  defendant 
corporation  of  their  right  to  manage  its  affairs 
and  substitute  himself  as  its  supreme  manager. 
This  I  cannot  advise  him  to  do. 

Both  for  the  want  of  legal  right,and  also  be- 
cause the  case  is  not  the  proper  subject  of 
equity  Jurisdiction,  the  complainants'  bill 
should,in  my  Judgment,  be  dismissed,  with  costs. 

Messrs.  Joseph  D.  Bedle  and  Flavel 
McGee  for  appellant 

Mr,  Leon  Abbett,  for  appellee: 

The  righta  of  a  railroad  company  are  limited 
strictly  by  its  charter,  and  it  cannot  go  beyond 
that. 

Morris  db  E.  R,  Co.  y.  Sussex  JK.  a».  SO  N. 
J.  Eq.  642. 

There  is  nothing  in  complainant's  charter 
which  ^ves  it  the  power  to  create  a  stock-yard 
or  provide  stock-vard  accommodation  for  stock, 
except  as  an  incident  to  the  discharge  of  its  duty 
as  a  common  carrier  to  deliver  its  live-stock 
freight  to  its  consignee. 

It  was  the  duty  of  the  Lackawanna  Company 
to  deliver  live  stock  carried  by  it  to  the  con- 
signee only,  or  upon  his  order,  and  a  delivery 
to  a  stock-yard  company  is  not  a  delivery  to 
the  consignees. 

I^OTth  Penn,  R  Co.  v.  Commercial  Bank  of 
Chicago,  128  U.  S.  727  (Sl  L.  ed.  287). 

A  doubtful  charter  does  not  exist,  because 
whatever  ia  doubtful  is  decisively  certain 
against  a  corporation. 

Pennsylvania  A  U.  N.  J.  R.  A  0.  Co.  v.  Na^ 
Uonal  R  Go.  28  K.  J.  Eq.  441. 

A  mandatory  injunction  should  not  be  grant- 
ed to  any  new  or  doubtful  case,  or  in  a  case 
not  coming  within  well-settled  and  established 
principles  of  law. 

Longwood  F.  R.  Co.  v.  Baker,  27  N.  J.  Eq. 
166;  Morris  G.  A  Bkg.  Co.  ▼.  Central  R  Co.  16 
N.  J.  Eq.  419. 
eL.R.A, 


Dizon*  J.,  dissenting: 

The  nature  of  this  controversy  Is  fully  stal 
in  the  opinion  of  the  learned  vice-chancell 
reported  in  45  N.  J.  Eq.  50. 

In  my  judgment,  the  business  of  the  Cent 
Stock- Yard  &  Transit  Company  is  public, 
infer  this  from  the  nature  of  the  business, 
indicated  by  the  Company's  charter  (Pub.  La 
1878,  p.  920),  from  the  character  of  thepow< 
granted  for  its  conduct,  and  from  the  expli 
declarations  of  the  charter.  The  chief  f  eatui 
of  the  defendant's  business  are  the  locatic 
construction  and  maintenance,  within  Huds 
County,  and  adjacent  to  the  tide-water  of  t 
Hackensack  or  the  Hudson  River,  of  stoc 
yards,  slaughter-houses,  markets  for  live  sto 
and  dead  animals  and  hotels.  Of  these  objec 
two  seem  essentially  public, — markets  and  I 
tels.  At  common  law,  the  institution  of 
market  was  deemed  a  matter  of  such  univen 
concern  to  the  Commonwealth  that  no  pers< 
could  lawfully  hold  a  market  unless  it  were 
grant  from  the  King  or  by  prescription,  whi 
supposes  such  a  grant;  and  if  any  person  { 
up  a  market  without  such  authority  a  quo  wc 
ranto  would  lie  against  him.  Bacon,  Al 
Fairs  and  Markets;  12  Petersd.  Abr.  553,  7u>\ 

Every  p»erson  had,  of  common  right,  the  li 
erty  of  going  into  the  market  for  the  purpo 
of  buying  and  selling.  Northampton  v.  Wai 
2  Strange,  1238. 

The  public  nature  of  a  hotel,  which  is  but 
modern  name  for  an  inn  or  public  house,  mi 
be  assumed  without  reference  to  authoritic 
That  the  law  gave  the  public  the  right  to  ent 
and  use  such  establishments  was  one  of  the  da 
in  The  Six  Carpenters^  Case,  8  Coke,  146.  The 
branches  of  defendant's  business  are  so  close 
interwoven  with  the  others  that  they  should  1 
adjudged  to  give  a  public  character  to  tl 
whole  enterprise,  in  the  absence  of  indicatioi 
of  a  contrary  legislative  purpose.  Such  inc] 
cations,  I  am  sure,  cannot  be  found.  Tl 
business  of  maintaining  stock  yards  for  the  r 
ception  of  cattle  belonging  to  others  than  tl 
proprietor  of  the  yards  is  in  itself  so  analogoi 
to  the  business  oi  warehousemen  that,  in  tl 
present  trend  of  judicial  opinion,  it  woul 
probably  be  considered  lawful  for  the  Legisl 
ture  to  deal  with  it  as  a  public  employmcn 
even  if  established  and  conducted  by  privai 
individuals.  Munn  v.  Illinois,  94  U.  S.  11 
[24  L.  ed.  77] ;  People  v.  Budd,  26  N.  1 
8.  R.  538;  People  v.  Walsh,  Id.  554. 

When  established  and  conducted  under  co 
porate  franchises,  it  should  be  deemed  ipsofaci 
a  public  employment;  and  when,  as  under  tb 
defendant's  charter,  such  a  business  is  require 
to  be  located  upon  public  navigable  waten 
near  the  terminus  of  great  trunk-lines  of  rai 
road,  the  legislative  design  to  make  it  public  J 
plain.  Corroborative  of  these  inference! 
drawn  from  the  nature  and  location  of  the  d( 
fendanf  s  business,  are  those  warranted  by  th 
character  of  the  jwwers  given  to  the  Compan; 
for  carrying  it  on.  By  the  charter  the  defenc 
ant  is  empowered  to  build  railroads  connectin 
its  yards  with  all  the  railways  in  the  County  o 
Hudson,  and  to  lay  its  tracks  across  all  th 
public  streets  of  Jersey  City;  and  by  a  supph 


offender  to  arrest  'without  warrant,  and  to  fine 
and  imprisonment,  while  the  officers  necessary 
to  empower  these  regulations  are  to  be  appoint- 
ed b^  the  Company,  and  may  exercise  the 
functions  of  constables  in  criminal  cases.  It 
is  certainly  unreasonable  to  presume  that  these 
extraordinary  public  powers  were  delegated  for 
the  promotion  of  a  private  project.  The  ex- 
plicit declarations  of  the  charter  lead  to  the 
same  conclusion.  One  of  these  declarations  is 
to  the  effect  that  the  business  of  the  Company 
shall  be  that  of  a  "general  stock-yard  and  mar- 
ket establishment  for  cattle  and  live  stock."  In 
this  sentence,  the  adjective  ''general"  modifies 
the  noun  "establishment,"  in  connection  with 
the  term  "market"  as  well  as  with  the  term 
"stock-yard,"  so  that  one  of  the  ideas  expressed 
is  that  of  "a  general  market  establishment  for 
cattle  and  live  stock." 

As  applied  to  a  market,  the  word  "general" 
might  denote  either  the  commodities  to  be  sold 
or  the  dealers  at  liberty  to  frequent  it.  Here  it 
can  scarcely  have  been  used  in  the  former  sense, 
because  the  commodities  are  clearly  indicated 
by  other  words  in  the  Act,  and  they  are  not 

feneral  merchandise,  but  particular  sorts  only, 
t  should  therefore  be  regarded  as  denoting  the 
persons  entitled  to  the  privileges  of  the  market, 
and,  so  applied,  it  is  equivalent  to  "common" 
or  "public."  But  a  succeeding  clause  in  the 
-charter  expresses  this  thought  without  any  am- 
biguity. The  Company's  notels  are  required 
to  be  kept  "for  the  accommodation  of  the  pub- 
lic doing  business  at  the  said  yards."  This 
language  clearly  indicates  an  expectation  and 
purpose  that  the  public  mi^ht  do  business  at 
the  Company's  vards.  Taking  all  these  signs 
together,  I  think  they  render  it  perfectly  mani- 
fest that  the  business  of  the  defendant  is  public. 
If  this  be  established,  then  it  follows  that  the 
Company,  in  the  management  of  its  business, 
is  bound  to  deal  with  all  members  of  the  com- 
munity impartially,  and  on  reasonable  terms. 
Messenger  v.  Pennsylvania  R,  Co.  86  N.  J.  L. 
407.  37  N.  J.  L.  681;  Stevart  ▼.  Lehigh  Valley 
R,  Co,  88  N.  J.  L.  505;  8taU  v.  Delaware,  L, 
<fc  W.  R,  Co,  48  N.  J.  L.  56,  %  Cent.  Rep.  726. 

This  duty  is  owed  not  only  to  natural  per- 
fons,  but  likewise  to  all  artificial  persons  whose 
chartered  powers  are  such  as  may  require  a  de- 
mand for  its  performance.  At  the  common  law, 
all  individuals,  associations  and  corporations, 
within  the  scope  of  their  functions,  have  equal 
right  to  participate  in  the  benefits  of  public  oc- 
oupations.  Atchiwn,  T.  &8,  F,  R.  Qf.  v.  Den- 
^wnrdbN.O.  R.  Co.  110  U.  8. 667  [28  L.  ed.  291]. 
This  obligation  does  not  need  for  its  support 
any  statute  expressly  creating  it,  but  is  inferred 
Judicially  from  the  fact  that  employment  is 
public.  It  should  therefore  be  enforced  a^nst 
the  defendant,  and  in  favor  of  the  complainant, 
unless  some  reason  is  adduced  to  the  contrary. 
Such  a  reason  is  said  to  be  found  in  the  fourth 
section  of  the  defendant's  charter,  which  au- 
thorizes "the  corporation  to  make  contracts 
with  the  several  railroad  companies  in,  or  lines  i 
running  through,  the  County  of  Hudson,  for  1 
the  transportation  and  delivery  of  live  stock  of  i 
eveiy  description  at  the  yards  of  the  said  cor- 
pora't  ion. "  This  pispvision,  it  is  alleged,  makes  I 
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tarily  take  upon  itself  hj  contract  If  the 
business  of  the  defendant  is  a  private  one,  then 
it  is  true  that  the  Company  owes  to  these  rail- 
road corporations  no  duty  in  the'premiaes  ex- 
cept such  as  it  assumes  l^  contract.  But  that 
would  be  true  if  this  provision  of  the  fourth 
section  did  not  exist.  On  the  same  supposition , 
also,  the  Company's  power  to  contract  would 
have  been  as  complete  without  this  proviaion 
as  with  it.  Bo  that,  if  the  Companjr's  business 
is  private,  this  clause  is  utterly  meaningless  and 
nugatory.  If,  on  the  other  hand,  the  business 
is  public,  this  clause  becomes  important.  Its 
importance,  however,  does  not  consist  in  show- 
ing a  purpose  to  exclude  railroad  corporations 
from  the  benefits  secured  to  the  public,  and 
presumably  to  these  corporations  as  members 
of  the  community.  Of  such  a  purpose  I  find 
not  the  least  trace.  The  language  is  afiSrma- 
tive,  not  negative;  conferring  power,  not  with- 
holding or  withdrawing  rights.  It  delegates  a 
special  power,  given  for  an  end  not  attainable 
under  the  general  grant  of  authority  to  conduct 
this  public  business,  and,  in  my  judgment,  can 
have  no  other  office  than  to  allow  this  Com- 
p9*9y  to  contract  with  these  corporations  for 
special  terms,  different  from  those  enjoyed  by 
the  public  at  large. 

It  is  also  contended  that  as  these  stock-yards 
are  not  on  the  line  of  the  complainant's  railwav, 
the  complainant  is  under  no  public  duty  to  de- 
liver cattle  at  these  vards,  and  therefore  can 
have  no  right  so  to  do,  and  consequently  the 
defendant  Is  not  required  to  permit  such  a  de- 
livery. Assuming  that  the  complainant  was 
bound  to  transport  cattle  over  its  road,  it  was 
also  bound  to  make  reasonable  provision  for 
delivering  them  to  the  consignees  at  the  end  of 
the  Journey.  As  the  defendant's  yards  were 
within  a  third  of  a  mile  of  the  railway,  and 
there  was  no  other  place,  fit  for  the  keeping  ot 
cattle,  so  convenient,  it  is  by  no  means  clear 
that  shippers  would  not  have  a  right  to  demand 
of  the  carrier  a  delivery  in  those  yards.  But, 
if  the  common  duty  did  not  exist,  the  right  of 
the  complainant  to  contract  for  delivery  at  such 
a  place  is  beyond  reasonable  doubt  Such  de- 
livery is  a  mere  incident  of  the  transportation 
which  the  carrying  Compau]^  was  oblijged  to 
afford.  Whether  the  complainant's  obligation 
to  deliver  at  the  yards  arose  from  public  duty 
or  from  contract  incidental  to  such  duty,  it  ac- 
quired the  right  to  discharge  that  obligation; 
and  to  that  end  the  defenaant  was  bound  to 
concede  to  it  such  facilities  as  were  due  to  the 
public  generally. 

The  cause  is  now  on  final  hearing.  The 
right  of  the  complainant  is,  in  my  Judgment, 
clear,  under  the  plain  interpretation  of  the  de- 
fendant's charter,  and  a  thoroughly  settled  rale 
of  law.  I  therefore  think  an  injunction  should 
issue.  It  is  not  worth  while  to  consider  in  de- 
tail the  proper  terms  of  such  injunctiou.  It 
may  suffice  to  state  my  belief  that  the  case 
presents  data  adequate  for  declaring  the  de- 
fendant's duty  specifically,  and  that  if  the 
defendant  should  attempt  to  thwart  or  evade 
the  writ,  an  effort  which  I  am  confident  tbe 
Company  would  not  make,  lawful  means  could 
be  found  for  its  enforcement 
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JPt>itdl  Deparimmt,  A  postal  card  on  which 
Is  written  a  demand  for  the  payment  of  a  deht, 
aDd  a  threat  to  sue  if  the  debt  is  not  paid,  is  not 
mailable  matter.  Sendingsuch  cards  is  an  in 
diclable  offense.  (U.  S.D.  C.  Mo.)  742.  A 
postal  card  saying:  "Please  call  and  settle  ac- 
count, which  is  long  past  due,  and  for  which 
our  collector  has  caUed  several  times,  and 
oblige,"— is  not  of  a  threatening  character.  Id. 
JPublie  lands.  The  purchaser  from  the  gov- 
•emment  of  lands  boraering  on  non-navigable 
inland  lakes  takes  all  the  land  within  the  full 
subdivision  of  which  such  lot  forms  a  portion, 
includlDfl;  that  part  bevond  the  meandering 
line  and  covered  by  the  water.  (Ind.)  88Z 
After  the  auditor  of  state  has  appeared,  and 
pleaded  to  the  complaint,  he  cannot  avoid  the 
judgment  on  the  ground  that  he  represents 
the  State,  and  that  the  State  cannot  be  sued. 
,Id, 

GonstiiutioneU  law.  An  amendment  to  the 
Oonstitution  requires  for  its  adoption  a  major- 
ity of  all  the  votes  cast  at  the  election  for  sen- 
ators and  representatives.  (Ohio)  422.  The 
statute  which  prohibits  persons  and  corpora- 
tions from  selline:  any  merchandise  or  supplies 
to  their  employes  at  a  greater  per  cent  of  profit 
than  they  sell  to  others  is  unconstitutional  and 
void,  as  being  class  legislation.  ( W.  Va.)  859. 
But  no  special  privileges  are  conferred,  nor 
any  unjust  discrimination  made,  by  a  statute 
requiring  payment  to  employes  at  least  once 
every  two  weeks,  and  prohibiting  all  contracts 
by  such  employ  &  to  accept  anything  but  law- 
ful money  of  the  United  States  in  payment. 
The  Statute  operates  alike  upon  all  who  enter 
the  classes  named,  and  leaves  all  citizens  free 
to  enter  them.  (Ind.)  576.  A  statute  which 
prohibits  certain  persons  from  issuing  for  the 
payment  of  labor  any  order  or  paper,  except 
snch  as  is  specified  in  the  Act,  is  unconstitu- 
tional and  void.  (W.  Va.)  621.  It  is  not  com- 
petent for  the  Legislature  to  single  out  owners 
and  operators  of  mines,  and  manufacturers, 
and  impose  on  them  burdens  not  imposed  on 
others,  and  prohibit  their  making  contracts 
Jhich  others  may  make.  Id.  The  Act  au- 
thorizing the  formation  of  borough  govern- 
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ments  In  seaside  resorts  is  a  special  local  1 
and  unconstitutional.  (N.  J.)  57.  The  twei 
years'  limitation  on  the  existence  of  a  corpo 
tfon,  under  the  Statute,  does  not  apply  to  < 
whose  charter  reserves  the  right  in  the  Le^ 
lature  to  amend  or  repeal  it  "  at  any  time  he 
after."  (Mo.)  84.  Where  the  limitation 
re-enacted  in  a  Repealing  Act  in  the  same  1 
guage  in  which  it  appeared  in  the  original  la 
it  leaves  such  corporations  in  the  same  con 
tion  they  were  in  before,  subject  to  the  sa 
limitation.  Id.  The  right  to  make  amei 
ments  to  existing  special  charters  of  munici; 
corporations,  even  though  local  legislation,  t 
reserved  by  the  Constitution.    (Colo.)  444. 

Eminent  domain.  A  third  party,  not  inl 
ested  in  lands  taken  for  a  right  of  way  h 
railway  company  cannot  raise  the  object] 
that  the  corporation  has  no  power  under 
charter  to  acquire  the  specific  lands  for  rail\i 
purposes.  (Minn.)  111.  Where  land  is  talj 
for  Its  use  by  a  railway  corporation  having  1 
right  to  exercise  the  power  of  eminent  doma 
the  question  whether  the  use  is  public  or  % 
vate  depends  upon  the  right  of  the  public 
use  the  road.  Id,  A  covenant  by  whicl: 
land  owner  agrees  that  the  products  of  a  stc 
quarry  shall  be  transported  to  market  ezc 
sively  over  one  line  of  railroad,  does  not  r 
with  the  land.  Id.  A  purchaser  is  bound 
inquire  into  the  title  of  his  vendor,  and  is 
fected  with  notice  of  any  equities  which  app< 
upon  the  same.  Covenants  relating  to  land 
its  mode  of  use  are  not  such  as,  in  strict  le/ 
contemplation,  run  with  the  land;  they  mi 
be  such  as  relate  to  or  concern  the  land  or 
use.  Id.  An  Act  creating  a  board  of  dra 
age  commissioners  for  the  drainage  and  rec 
mation  of  a  certain  district,  although  a  spec 
Act,  is  not  within  the  inhibition  of  the  Cont 
tution,  as  it  falls  within  the  police  powi 
(Wis.)  894.  The  Le^slature  may  delegate 
an  officer  or  corporation  the  right  to  determi 
the  necessity  of  the  exercise  of  the  power 
eminent  domain.  Id.  Granting  power 
drainage  commissioners  to  determine  what  la 
will  be  benefited,  and  be  assessed  therefor, 
not  an  unlawful  delegation  of  power.  . 
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property  located  on  a  street  cannot  be  deprived, 
without  compensation,  of  his  outlet  through 
such  street;  so  closing  a  street  without  furnish- 
ing another  convenient  and  reasonable  outlet, 
or  making  compensation  for  the  damages,  is 
taking  private  property  without  due  compen- 
Bation.     (Ky.)  840. 

DeJicution  of  land  to  public  U9e.  In  dedicat- 
ing lands  to  the  public,  the  dedicator  may  at- 
tach reasonable  restrictions  to  its  use  by  the 
public:  no  one  can  dedicate  to  public  use  the 
lands  of  another  without  the  lattcr's  consent. 
(Or.)  259.  Where  parties  were  jointly  engaged 
in  laying  out  a  town,  and  had  a  common  inter- 
est in  its  growth  and  development,  and  the  re- 
cording of  the  plat,  and  one  of  them  recorded 
the  plat  and  dedicatory  writing  in  furtherance 
of  their  common  design,  which  plat  and  writ- 
ing stood  upon  tlie  record  for  more  than  thirty- 
six  years  without  dissent  of  the  others,  or  of 
the  city,  the  act  of  one  should  be  considered 
the  act  of  aU,  and  the  writing  should  be  regard- 
ed as  cogent  proof  of  the  conditions  upon  which 
the  public  squares  were  dedicated.  Id,  Build- 
ing a  city  hall  upon  such  public  squares  would 
be  a  use  foreign  to  the  purpose  for  which  they 
were  both  dedicated;  and  owners  of  a  lot  which 
would  be  affected  by  such  appropriation  had  a 
remedy  in  equity  to  inhibit  such  use.  Id.  A 
general  dedication  of  land  for  public  squares 
implies  that  they  were  to  be  for  the  enjoyment 
of  the  public  at  large,  and  not  for  the  use  of 
the  city  in  the  management  and  conduct  of  its 
economic  affairs.    Id, 

Taxes  and  assessments.  The  right  of  the 
board  of  equalization  to  summon  witnesses, 
even  by  the  Assessment  Act,  does  not  make  it 
the  duty  of  the  board  to  summon  them  unless 
justice  demands  evidence  from  them.  (Tenn.) 
207.  The  action  of  the  board  is  final,  and  cer- 
tiorari cannot  be  demanded  to  review  its  a(^ 
tion.  Id.  "Sufficient  cause"  for  a  writ  of 
certiorari,  as  provided  by  the  Constitution,  does 
not  exist  for  the  purpose  of  reviewing  a  decis- 
ion on  the  merits,  except  where  it  lies  as  a 
substitute  for  an  appeal  or  writ  of  error,  or 
possibly  instead  of  audita  querela.  Id.  No 
appeal  lies  from  the  action  of  the  board  of 
equalization  of  taxes  where  not  provided  for 
by  statute.  Id.  A  suit  cannot  be  maintained 
for  the  collection  of  taxes  in  the  absence  of 
legislative  authority.  (Ky.)  69.  A  suit  to  en- 
force payment  of  taxes  levied  in  a  particular 
year  is  separate  and  distinct  from  suits  relating 
to  the  taxes  levied  in  previous  .^ears;  hence 
judgments  in  previous  suits  constitute  no  bar 
to  the  latter  suit.  (Mo.)  222.  A  promise  to 
pay  taxes,  made  by  a  taxpayer  after  the  expira- 
tion of  the  time  prescribed  for  collection,  will 
take  them  out  of  the  operation  of  the  Statute. 
(Md.)  198.  A  redemption  from  a  tax  sale  is 
effected  by  the  payment  of  the  amount  which 
rederaptioner  is  informed  by  the  proper  officer 
is  necessary,  although  by  mistake  of  the  officer 
the  amount  paid  is  too  small.    (Towa)  50. 

Exemption  from  taxation.  The  prohibition 
of  the  Constitution  against  exempting  property 
from  taxation  applies  to  a  corporation  formed 
by  consolidation  of  two  or  more  companies  un- 
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222.  Where  the  only  corporate  purpose  men- 
tioned in  a  corporate  charter  was  'to  establish, 
maintain  and  conduct  a  seminary  of  learning,'^ 
it  is  a  scientific  institution  within  the  meaning  of 
the  Act  exempting  '^property  of  library, benevo- 
lent, charitable  and  scientific  institutions"  from 
taxation,  although  it  has  a  capital  stock,  and 
its  expenses  are  met  by  tuition  charges.  (Mich.) 
97.  The  obligation  of  a  charitable  institution 
to  maintain  footwalks  in  front  of  its  property 
is  not  affected  by  an  exemption  of  all  its  prop 
erty  from  taxation.  (Pa.)  531.  The  exemption 
from  taxation  of  the  property  of  a  kind  used 
solely  for  public  purposes  does  not  extend  to  a 
special  tax  for  public  improvements.  (Dl.)  155. 
An  ordinance  for  the  paving  of  certain  streets 
is  not  insufficient  because  it  does  not  state  the 
width  Of  the  streets  to  be  paved.  Id.  The 
same  ordinance  may  legally  provide  for  the 
paving  of  several  streets,  although  one  is  wider 
than  the  others.  Id.  Where  local  improve- 
ments are  made  by  a  city  under  authority  of  an 
Act  which  is  subsequently  declared  unconsti- 
tutional, the  Legislature  may  pass  an  Act  au- 
thorizing a  reassessment  to  meet  the  cost 
(Pa. )  802.  A  local  assessment,  or  special  tar 
for  a  public  improvement,  is  an  exercise  of  the 
taxing  power,  and  not  of  the  power  of  eminent 
domain.    Id. 

Taxntion  of  corporations.  The  consoh'da 
tion  of  the  nghts,  privileges,  franchises  and 
properties  of  two  or  more  railroad  companies 
leaves  the  portions  of  the  road  subject  to  the 
same  rules  of  taxation  that  existed  before  the 
consolidation.  (Mo.)  222.  The  word  "incor- 
porated," as  used  in  the  Tax  Laws,  includes  any 
combination  of  individuals  upon  terms  which 
embody  or  adopt  as  rules  or  regulations  the  en- 
abling provisions  of  the  Statute.  (N.  Y.)  803, 
The  company  formed  within  this  State,  organ- 
ized as  a  "joint-stock  company,"  for  continu- 
ance a  certam  number  of  years,  its  capital  slock 
divided  into  shares,  the  business  to  be  managed 
by  a  board  of  directors,  suits  to  be  brought  in 
the  name  of  the  president,  and  all  deeds  to  run 
to  and  be  made  by  him,  and  the  death  of  mem- 
bers less  than  a  majority  interest  of  the  whole 
not  to  dissolve  the  company,  is  either  a  "cor- 
poration, joint-stock  company  or  association,"^ 
within  the  laws  for  the  taxation  of  such  con- 
cerns. Id.  The  St.  Paul  linion  Depot  Com 
pany  is  not  liable  to  pay,  as  taxes,  a  percentaee 
on  its  i-eceipts  or  gross  earnings.  (Minn.)  234. 
Payment  of  such  a  percentage  by  the  railway 
companies  which  own  the  stock  and  use  the 
depot  constitutes  payment  of  taxes  on  all  prop- 
erty of  the  latter.  Id.  A  tax  upon  the  cor- 
porate franchise  or  business  of  express  compa- 
nies doing  business  within  the  Slate  is  not 
obnoxious  to  the  Federal  Constitution,  as  inter- 
fering with  commerce.    (N.  Y.)  808. 

Licensing  occupati'ms,  etc.  That  portion  of 
the  Code  which  provides  that  no  person,  with- 
out a  state  license  therefor,  shall  *'keep  in  his 
possession,  for  another,  spirituous  liquor.,"' 
etc.,  is  imconstitutional  and  void.  (W.  Va.) 
847.  "An  Act  to  Kegulate  the  Practice  of 
Dentistry  in  the  State  of  Minnesota"  is  con- 
stitutional as  under  the  police  power.    (Minn.) 


and  courts  will  not  interfere  ivith  the  discre- 
tion exercised  in  fixing  it.  (Ark.)  509.  The 
provision  in  the  charter  of  the  City  of  Minne- 
apolis authorizing  the  city  council*  *to  license 
and  regulate  hackmen,"  applies  only  to  those 
who  are  engaged  in  business  as  carriers  of  per- 
sons or  property  for  hire,  not  such  as  merely 
hire  out  teams  and  vehicles  to  those  who  have 
property  to  transport,  the  hirer  himself  using 
and  coutiolling  the  team  and  vehicle.  (Minn.) 
339. 

Courts  of  justice,  and  judicial  officers,  A 
federal  court  cannot  bv  attachment  of  property 
acquire  jurisdiction  where  the  owner  is  not  a 
resident  of  the  district  and  is  not  served  there- 
in 60  as  to  authorize  a  personal  judgment. 
(U.  8.  C.  C.  Conn.)  252.  If  substantial  doubt 
exists  concerning  the  jurisdiction  of  the  court, 
the  orders  and  proceedings  of  the  court  or  judge 
pending  such  doubt  are  entitled  to  the  same 
consideration  as  when  the  objection  to  juris- 
diction is  not  raised.  (Colo.)  480.  For  Ju- 
risdictional purposes  a  legal  domicil  once  ez- 
istinc  continues  until  another  is  acquired. 
(N.  H.)  716.  Domicil  or  residence  in  insolv- 
ency proceedings  is  not  lost  by  departure 
from  the  State,  until  another  is  gained.  Id, 
District  courts  and  the  judges  thereof  have 
general  jurisdictibn  to  issue  the  writ  of  habeas 
corpus.  (Colo. )  480.  A  court  of  chancery  is 
not  clothed  with  legislative  power.  It  may,  in 
cases  where  no  adequate  remedy  at  law  exists, 
enforce  the  specific  perfonnance  of  an  existing 
legal  obligation  arising  out  of  contract,  law  or 
usage;  but  it  cannot  create  the  obligation.  (N. 
J.)  855.  The  interest  which  disqualifies  a 
Judee  is  a  property  interest  in  the  action  or  its 
result,  and  not  an  interest  of  feeling  or  sym- 
pathy or  bias  that  would  disqualify  a  juror. 
(Fla.)  713.  Affinity  is  the  tie  between  a  hus- 
band or  wife  and  the  blood  relations  of  his  or 
her  spouse,  but  it  does  not  exist  between  the 
blood  relations  of  either  party  to  the  marriage 
and  those  of  the  other  party;  hence  the  brother 
of  her  husband  is  not  disqualified  by  afiinity  to 
preside  in  the  trial  of  his  wife's  brother  for  a 
crime.  Id,  Social  and  friendljr  relations, 
which  lead  him  to  fear  that  he  might  not  be 
able  to  do  the  Stale  justice,  do  not  disqualify 
the  judge  from  presiding  in  the  trial  of  such 
brother  for  a  criminal  ofCense.  Id.  An  afll- 
davit  that  plaintiff  '^believes  that  he  cannot 
have  a  fair  and  impartial  trial  before  the  reg- 
ular judge  of  this  court"  is  insuflacient  to  secure 
a  change  of  judge.  (Ind.)  469.  A  sheriU's 
custody  of  property  cannot  be  disturbed  by  a 
court  of  chancery  unless  by  consent  of  all  par- 
ties.    (Ark.)  714. 

Jurisdiction,  The  superior  court  has  juris- 
diction in  proceedings  under  the  Code  to  hear 
and  determine  a  question  of  contested  heir- 
ship. (Cal.)  594.  Unless  a  duty  has  been  so 
created  courts  cannot  be  called  on  to  give  it 
^if^cL  (S,  J.)  N5^.  A  i&tatute  denying  plfiiu- 
IJfT  eoara  in  a  disitrict  court  if  bis  rrcoYtfry  is 
Wlow  1*10  d*>es  not  limit  iLe  jurisidiciktn  oiiht^ 
ctnui  Ui  cixws  in  whicrh  that  sum  is  iiivolvtd. 
(Dak.)  Wt.  \V  Ijere  decrtifs  are  retsdcrcd  uL'^iunat 
two  dLfL^ndamj,  septiratcly,  Bcd  reversed  in  the 
up  pel  in  te  court,  appeal  to  the  supreme  court 
B  L,  R  A. 


jury  unless  it  present 
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The  decision  of  a  jud    i 
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427.    Refusal  to  repc   : 
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Contempts;  summai 
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iuiJ^e  hm  DO  aulhoi  ity  i 
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wanioo  aeiamaiiOD,  u>  prejuaioe  ine  ngnis  oi 
litigants,  degrade  tbe  tribunal,  impede,  embar- 
rass or  corrupt  tbe  due  administratioD  of  Jus- 
tice, cannot  be  sanctioned.    Id. 

Citizenship.  A  declaration  of  intention  to 
become  a  citizen  of  the  United  States,  made 
before  a  clerk  of  a  court,  need  not  be  made  in 
his  office  or  in  open  court.    (Micb.)  288. 

Office;  eligibility.  Women  cannot  be  ap- 
pointed notaries  public,  in  the  absence  of  any 
statute  authorizing  such  appointment  (Mass.) 
642. 

Elections,  and  eUcOon  contests.  The  pro- 
vision of  the  Ballot  Act,  which  requires  ballots 
to  contain  tbe  names,  etc.,  of  all  candidates  in 
nomination  for  any  offices  specified  in  the  bal- 
lot, is  not  in  conflict  with  the  constitutional  re- 
quirements that  ballots  for  general  officers 
snail  be  returned  to  the  Secret^  of  State  for 
safe  keeping,  etc.  (R.  I.)  778.  Statutory  pro- 
ceedings for  election  contests  are  not  exclusive 
of  mio  warranto  proceedings,  unless  the  legis- 
lative intent  to  that  effect  is  clearly  expressed. 
(Colo.)  444.  Inquiry  by  quo  warra/nto  into 
usurpations  of  office  is  not  abolished  by  tbe 
€k)nstitution  directing  specific  legislation  for 
the  trial  of  election  contests.  As  to  electiqp 
contests  purely,  the  statutory  remedy  directed 
by  the  Constitution  is  exclusive.  Id.  An  op- 
posing candidate  may  be  the  relator  in  quo 
warranto  proceedings  if  he  is  otherwise  quali- 
fied; but  his  own  claim  to  the  office  cannot  be 
adjudicated  in  that  proceeding.  Id.  The 
constitutional  declaration  that  ballots  may  be 
examined  in  felection  contests  does  not  pro- 
hibit their  examination  in  qw  warranto  pro- 
ceedings.   Id. 

County  indebtedness.  A  proportion  of  the 
debt  of  a  county  may  be  imposed  upon  another 
county  to  which  part  of  its  territory  is  attached, 
not  merely  by  the  Act  segregating  the  terri- 
to]y,  but  by  subsequent  legislation.  (Ark.) 
665.  A  claim  given  by  special  statute  in  favor 
of  one  county  against  another  need  not.  unless 
required  by  sucn  Act,  be  authenticatea,  as  re- 
quu*ed  in  the  case  of  ordinary  claims  against 
counties.     Id. 

Common  schools.  A  child  cannot  be  sus- 
pended from  a  common  school  under  a  rule  of 
the  school  board  for  failure  to  replace  or  pay 
for  property  destroyed  or  damaged  by  mere 
carelessness.  Such  carelessness  does  not  con- 
stitute "gross  misdemeanor"  authorizing  sus- 
pension within  the  Statute.    (Mich.)  584. 

Roads  and  higJiways.  A  statute  changing 
the  policy  of  the  State  by  transferring  the  bur- 
den of  repairing  turnpikes  to  the  separate 
townships,  but  excepting  therefrom  any  county 
having  a  county  public-road  board,  is  a  private, 
local  or  special  law  and  unconstitutional.  (N. 
J.)  56.  The  liability  of  a  town  for  damages 
resulting  from  tbe  insufficiency  or  want  of  re- 
pairs of  "any  bridge,  sluiceway  or  road"  does 
not  extend  to  those  happening  upon  a  mere 
temporary  passageway  over  private  property. 
The  overseer  has  no  authority  under  the  stat- 
utes to  open  a  way  over  private  property. 
(Wis.)  59.  In  the  Statute  authorizing  commis- 
sioners of  highways  to  remove  obstructions 
therein,  tbe  word  "  may"  is  to  be  construed  as 
6  L.  R.  A. 


or  a  puoiic  auiy  is  unposea  upon  puouc  oi* 
ficers.  Id.  A  writ  of  mandamus  may  be  is- 
sued to  compel  highway  commissioners  to  re- 
move a  fence  from  across  a  public  highway. 
Id, 

Municipal  government.  The  board  of  super 
visors  is  not  so  far  a  part  of  the  legislative  de- 
partment of  the  State  as  to  be  entirely  inde- 
pendent of  any  judicial  control  in  the  exercise 
of  its  duty  under  the  Constitution  in  fixing 
water  rates.  (Cal.)  756.  An  arbitrary  fixing 
of  water  rates  by  the  board  of  supervisors  is 
not  a  compliance  with  their  duty  to  fix  such 
rates,  and  it  majr  be  set  aside  by  the  courts  as 
a  fraud  on  the  rights  of  the  company;  but  no- 
tice to  a  water  company  of  an  intention  to  fix 
water  rates  by  the  board  of  supervisors  is  not 
necessary  under  the  (institution.  Id,  The 
reasonableness  of  water  rates  cannot  be  re- 
viewed bv  courts  unless  there  was  actual 
fraud  in  fixing  them,  or  they  were  so  palpably 
and  grossly  unreasonable  as  to  amount  to  the 
same  thing.  Id.  A  requirement  .that  a  water 
company  shall  furnish  meters  to  those  who  de- 
sire the  water  used  bv  them  to  be  measured  is 
not  unreasonable.  Id,  The  fact  that  one  price 
is  fixed  for  the  consumer  who  has  a  meter,  and 
a  different  price  for  one  who  has  none,  does 
not  make  the  ordinance  uncertain  and  indefi- 
nite. Id.  A  suit  for  relief  against  an  ordi- 
nance fixing  unreasonable  water  rates  is  an 
equitable  one,  and  is  within  the  jurisdiction  of 
the  superior  courts,  and  the  mayor  of  the  city 
is  not  a  necessary  party  to  such  suit.  Id. 
The  prior  passage  of  an  ordinance  prescribing 
tbe  kind  of  sidewalk  to  be  built  is  necessarv  in 
order  to  make  one  liable  for  failure  to  build  it, 
providing  for  the  punishment  of  those  who 
fail  to  comply  with  the  resolution  or  ordinance. 
(Mich.)  54.  Where  a  municipal  corporation  is 
authorized  '*to  remove  and  abate  any  nuisance 
injurious  to  the  public  health,"  it  may  resort 
to  a  court  of  equity  to  aid  it  in  enforcing  its 
public  duties,  and  maintain  in  its  own  name 
an  action  to  abate  a  public  nuisance  within  its 
corporate  limits  affecting  the  public  health  of 
the  municipality.    (Minn.)  768. 

Municipal  legisiatum.  The  votes  of  a  ma- 
jority of  a  quorum  of  a  city  council  are  suffi- 
cient to  carry  a  measure  when  a  quorum  is 
present,  although  an  e(]ual  number  who  are 
present  refrain  from  voting.  (Ind.)  815.  The 
refusal  of  half  the  members  of  a  council  to 
vote  when  all  are  present  will  not  defeat  action 
when  a  majority  of  those  necessary  for  a 
quonm:!  vote  in  favor  of  a  measure.  Id,  Tbe 
declaration  of  a  presiding  officer  that  a  resolu- 
tion is  adopted  is  equivalent  to  a  casting  vote 
in  its  favor  if  the  other  votes  are  equally  di- 
vided. Id.  The  title  of  an  "Act  in  Relation 
to  the  Lighting  of  Cities  and  Towns"  is  suffi- 
cient to  cover  a  provision  giving  a  city  council 
power  to  make  contracts  for  lighting  the 
streets.  Id.  A  city  council  is  authorized  to 
buy  and  operate  tlie  plant  and  machinery 
necessary  for  the  production  of  electric  lights 
for  the  use  of  the  city.  Id,  Bonds  may  be  is- 
sued by  a  city  to  pay  for  property  lawfuUy 
purchased,  in  the  absence  of  statutorv  or  con* 
stitutional  prohibition.    Id, 


RJbsttm^  of  Dbcibionb. 
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MeeHnffi  qf  board.  An  injunction  prohibit- 
ing members  of  a  monicipal  board  from  meet- 
inji;  and  aciing  without  pvinsi;  a  certain  person 
notice  and  permitting  bim  to  act  with  them,  is 
not  mandatory.    (Tenn.)  808. 

Election  of  munMpal  officers.  Four  ballots 
•re  not  sufficient  to  elect  an  officer  by  an  offi- 
cial board  when  eight  members  are  present,  al- 
though one  blank  vote  is  cast.  (Tenn.)  808. 
The  majority  of  those  present  at  a  meeting  of 
a  select  body  consisting  of  a  definite  number  of 
Totcrs  must  concur  in  order  to  do  any  valid 
act,  in  the  absence  of  a  special  provision.  Id. 
A  declaration  of  a  presiding  officer  that  a  cer- 
tain person  is  elected  is  not  equivalent  to  cast- 
ing his  own  vote  in  favor  of  such  person.  Id, 
l^o  ratification  of  an  election  declared  by  a 
municipal  officer  to  a  municipal  board  can  be 
made  except  by  another  ballot,  where  the  board 
has  no  power  to  elect  except  on  ballot.  Id, 
The  statement  of  the  recorder  of  a  municipal 
board,  in  a  paper  that  he  was  not  required  to 
make,  notifying  a  person  of  his  election  to  of- 
fice, that  it  was  done  by  order  of. the  board,  is 
not  evidence  of  that  fact  Id,  The  legality 
and  validity  of  an  election  by  the  ma^or  and 
aldermen  of  a  dty  by  ballot  may  be  inquired 
Into  by  mandamus  to  compel  recognition  of  the 
daimanVs  title.    Id, 

8treei  improvementi.    By  the  charier  of  the 


Citv  of  East  Portland,  the  common  council  has 
full  power  to  improve  the  streets  and  all  parts 
of  streets  within  the  city  limits  fully  or  par- 
tially. (Or.)  290.  The  power  to  contract  in- 
heres in  every  corporation,  and  is  coextensive 
with  its  corporate  powers.  Id,  The  plea  of 
uUra  tirci  should  not  prevail,  whether  for  or 
against  a  corporation,  when  it  would  not  ad- 
vance Justice,  but  would  accomplish  a  lega) 
wrong.    Id, 

AnnexcUion  ofdties  and  towns.  The  annexa- 
tion of  two  or  more  cities,  incorporated  towna 
or  villages  to  each  other,  all  of  which  are  in- 
debted, the  indebtedness  of  some  bein^  in  ex- 
cess of  constitutional  limit,  is  not  prohibited  by 
the  restrictive  provisions  of  a  statute  passed 
thereunder.    (HI.)  266. 

Street  railroads;  police  potoer.  Where  the 
tracks  of  two  competing  railroads  run  neaily 
parallel  through  distinct  sections  of  a  dty.  an 
ordinance  which  limits  the  speed  of  trains  in 
one  section  only  is  void.    (HI.)  268. 

Boor  laws,  A  person  receiving  aid  as  a  poor 
sick  person  from  a  city  or  county  incurs  no 
liability  to  repay  the  amount,  at  least  in  the  ab- 
sence of  some  application  or  request  by  him 
for  aid  more  than  the  usual  solidtation  for 
charity.  (N.  T.)  212.  A  presumption  that  a 
request  for  aid  was  made  will  not  be  enter- 
tained; such  request  must  be  proved.    idL 


n.   COKTRAOTUAL  RbLATIONB. 


Omtraet  distinguished  ftwn  sale.  An  afrree- 
ment  to  manufacture  engravings  and  litho- 
graplis  for  theatrical  purposes  is  not  a  sale,  but 
a  contract  to  furnish  work  and  labor.  (Wis.) 
788.  Where  engravings  and  lithographs  are 
burned  while  in  the  possession  of  the  manu- 
facturer, after  they  are  ready  for  delivery,  the 
person  for  whom  they  were  made  must  suffer 
the  loss,  and  the  manufacturer  may  recover 
from  him  for  his  work  and  labor  done  thereon. 
Id,  One  who  has  ordered  goods  to  be  manu- 
factured for  him,  to  be  paid  for  as  they  are  de- 
livered, is  hable  to  the  manufacturer  for  dam- 
ages if  he  fails  to  accept  and  take  them  away 
according  to  contract.  Id,  Insurance  by  the 
manufacturer,  of  goods  which  he  holds  as  bailee, 
bad  no  bearing  on  the  question  of  their  owner- 
ship, or  of  his  right  to  collect  the  amount  due 
him.    Id, 

Consideration.  An  agreement  by  a  partner 
after  dissolution,  but  before  full  settlement,  to 
allow  his  copartner  compensation  for  services 
out  of  the  assets,  for  a  definite  number  of 
months'  past  service,  is  not  without  considera- 
tion, but  is  supported  by  a  strong  moral  obli- 
gation, sufficient  to  render  the  agreement  oblig- 
atory as  a  contract.  (Qa.)  72.  An  agreement 
by  an  attorney  to  prosecute,  and  if  possible  to 
collect,  certain  claims,  and  extinguish  the  debt 
due  for  past  services,  is  consideration  for  an 
agreement  that  the  latter  shall  receive  a  fixed 
share  of  what  is  obtained  as  the  result  of  such 
prosecution.  (N.  Y.)476.  An  agreement  that 
the  attorney  shall  have  a  fixed  share  of  the  re- 
sults obtained  by  the  prosecutors  constitutes  an 
equitable  assignment  of  the  stipulated  share, 
although  the  sole  right  to  compromise  and  to 
bring  suit  upon  the  claims  is  reserved  to  the 
creditor.  Id.  A  subscription  towards  the  ereo- 
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tion  of  a  church  hnflding,  entirely  voluntary 
and  unsupported  by  any  consideration,  is  re- 
voked by  the  subscnber's  death.  (N.  Y.)  807. 
A  release  from  a  contract  to  run  a  bus  from 
passenger  trains  to  a  hotel  is  valid  without  any 
new  and  independent  consideration  to  support 
it.    (Wis.)  561. 

Parol  evidence  of  eontemporaneoui  agreement. 
Parol  evidence  is  admissible  to  establish  a  con- 
temporaneous oral  agreement  which  induced 
the  execution  of  a  written  contract,  though  it 
may  vary,  diange  or  reform  the  instrument. 
(Pa.)  88.  Direct,  positive  and  uncontradicted 
testimony  of  two  witnesses  is  sufficient,  when 
distinct  and  highly  probable  and  reasonable. 
Id,  Evidence  of  parol  agreement  as  to  a  war- 
ranty of  the  po^er  of  an  engine  made  prior  to 
the  order  for  the  outfit  which  contained  an  ex- 
press warranty  is  incompetent  to  vary  the  writ- 
ten contract  (Mich.)  412.  Testimony  must 
be  plain  and  convincing  to  overcome  the  pre- 
sumption that  a  written  contract  expresses  cor- 
rectly the  intention  of  the  parties  thereto. 
(Wis.)  200.  Testimony  of  mortgagees,  who 
bad  taken  the  mortgage  for  purchase  money  on 
a  sale  of  insured  property,  is  insuffident,  espe- 
ciallv  when  disputed  by  the  agent,  to  warrant 
a  reformation  of  the  contract  of  indorsement  so 
as  to  make  a  separate  Independent  contract  of 
insurance.  Id,  Parol  evidence  to  prove  want 
of  consideration  cannot  be  admitted  to  show 
that  the  transaction  was  a  mere  offer  and  not 
an  actual  contract.    (111.)  164. 

Building  and  construction.  Representations 
as  to  the  qunlity  and  amount  of  earth  necessary 
for  constructing  a  levee,  made  to  induce  one 
to  contract  for  lis  construction,  are  mere  ex- 
pressions of  opinion,  and  not  a  sufficient  ground 
for  an  action  for  damages.    (CaL)  210.    A  coL 


the  quantity  or  kind  is  not  as  represented,  shows 
that  these  representations  were  not  material. 
Id.  A  contractor  continuing  work,  after  dis- 
•covering  that  the  representations  inducing  him 
to  contract  were  false,  waives  any  claim  for 
damages  because  of  such  representations,  id 
Failure  to  file  in  the  recorder's  oflace  a  contract 
for  the  construction  of  a  building,  as  required 
by  the  Code  of  Civil  Procedure,  makes  the 
owner  liable  to  sub-contractors  and  materialmen 
without  regard  to  the  provisions  of  the  contract 
or  the  amount  remaining  unpaid  thereon. 
(Cal.)  688.  The  Legislature  may  provide  that 
the  owner  ot  a  building  shall  be  liable  to  ma- 
terialmen and  laborers,  although  he  has  paid 
(he  contractor  the  contract  price.    Id, 

Commercial  paper.  A  promissory  note  signed 
*^John  Roach,  Treasurer,"  over  which  is 
stamped  into  the  paper  a  seal  bearing  the  name 
of  a  corporation,  declaring  "  We  promise  to 
pay,"  is  the  note  of  the  corporation,  and  not 
the  individual  obligation  of  the  treasurer. 
(Mass.)  71.  A  note  payable  to  the  '^estate"  of 
a  certain  person,  deceased,  or  order,  is  not  in- 
valid for  want  of  a  sufficiently  definite  payee. 
(Mass.)  848.  A  promissory  note  is  not  deliv- 
ered so  as  to  be  valid,  where  the  maker  signs 
his  name  to  it  through  fear  of  violence,  and  it 
is  snatched  and  earned  away  against  his  will. 
(Ind. )  469.  The  verified  plea  of  non  est  fact  u  m 
is  unaffected  by  other  answers  containing  ad- 
missions. Id,  Inserting  the  figure  **  8"  in  a 
blank  before  the  words  *' per  cent  interest"  in 
a  promissory  note  is  a  material  alteration.  Id, 
Under  an  answer  denying  the  execution  of  a 
note,  it  may  be  proved  that  the  note  was  altered 
after  it  had  been  signed,  as  well  as  that  it  had 
not  been  delivered.  Id,  An  indorser  cannot 
deny  the  validity  of  an  original  note,  as  against 
a  bona  fide  holder,  although  the  indorsement 
was  merely  for  accommodation.  (Mass.)  879. 
The  rule  that  a  negotiable  instrument  made  pay- 
able to  a  fictitious  person  or  order  is,  in  enect, 
payable  to  bearer,  does  not  apply  where  the 
maker  is  induced  by  the  fraud  of  anotlier  to  so 
draw  it.  (Ohio)  625.  Where,  by  the  fraud  of 
a  third  person,  a  depositor  is  induced  to  draw 
his  check  payable  to  a  non-existing  person  or 
order,  in  ignorance  of  the  fact  and  intending 
no  fraud,  tne  bank  is  not  authorized  to  pay  it 
on  the  indorsement  of  the  party  presenting  it, 
and  the  payment  thereon  by  the  bank  confers 
no  right  on  it  aslagainst  the  drawer.  Id.  The 
duty  of  a  banker  is,  in  all  cases,  to  pay  to  the 
person  named,  or  his  order,  where  the  terms  of 
the  check  are  such;  and  he  may  and  should 
withhold  payment  until  fully  satisfied  as  to  the 
genuineness  of  the  indorsement.  Id.  A  judcr- 
ment  in  favor  of  the  makers  of  a  note  upon  the 
merits,  in  an  action  by  an  indorsee,  is  a  bar  to 
a  subsequent  suit  brought  in  another  State  by 
the  payee  against  the  makers.    (HI.)  62. 

Ouaranty,  An  agreement  '*to  stand  good 
for,  or,  in  other  woras,  .  .  .  guarantee  to  pay 
for,"  timber  that  shall  be  furnished  to  a  third 
person  is  an  original  undertaking,  and  no  notice 
to  him  of  acceptance,  or  of  failure  to  pay,  is 
necessary.  (Ind.)  686.  An  order  to  let  a  person 
named  therein  "have  what  goods  she  wants," 
and  agreeing  to  "stand  good  for  the  money  and 
6L.R.A. 


the  same  time  and  throw  full  streams  over  the 
highest  buildings  is  in  the  nature  of  a  condi- 
tion precedent,  the  performance  of  which  is 
necessary  to  enable  him  to  recover  the  acreed 
price  for  the  use  of  the  water.    (Mass.)  342. 

Landlord  and  tenant.  There  is  no  implied 
covenant  in  the  lease  for  a  year  of  a  furnished 
house  against  external  defects  originating  on 
premises  of  a  stranger,  without  fault  of  the  les- 
sor, such  as  noxious  odors  from  an  adjacent  liv- 
ery stable.  (N.  Y.)  770.  A  lease  for  twenty 
years,  or  during  lessees'  natural  lives,  is  a  lease 
for  twenty  years  only,  and,  if  lessees  die  before 
the  expiration  of  that  time,  the  lease  expires. 
(Ga.)  703.  After  the  twenty  years  the  lessee* 
are  merely  tenants  at  sufferance.  Id,  While 
a  verbal  lease  of  real  property  for  a  longer  term 
than  one  year  is  void  by  the  Statute  of  Frauds, 
yet  if  the  lessee  enter  into  possession  of  the  prop 
erty  under  it,  and  the  lessor  accepts  the  rent, 
obligations  may  thereby  be  created  which  will 
be  legally  binding  upon  the  parties.  (Or.)  257. 
The  acts  of  the  parties  under  such  a  leaae  may 
create  in  the  lessee  an  estate  from  year  to  year. 
Id,  To  terminate  an  estate  from  year  to  year 
by  notice,  notice  as  prescribed  by  the  (}ode 
must  be  given.  Id,  A  tenant  in  possession  of 
demised  premises,  without  any  written  lease  or 
agreement  therefor,  cannot  be  dispossessed  un- 
der the  Act,  unless  he  is  in  by  wrong.  Id,  The 
provision  of  the  Forcible  Entry  and  Detainer 
Act  can  only  be  enforced  as  against  a  tenant 
who  is  wrongfully  in  possession  of  the  demised 
premises  or  who  is  violating  some  duty  owing 
to  bis  landlord,  in  view  of  the  relations  existing 
between  them.     Id. 

Fire  insurance  contract.  Under  a  policy  of 
insurance  upon  certain  fixtures  which  consti- 
tuted a  part  of  the  real  estate,  and  which  in- 
cluded personal  property  on  the  farm  of  various 
classes,  but  not  exceeding  a  certain  amount  on 
each  class,  and  a  provision  against  subsequent 
incumbrance,  the  execution  of  a  mortgage  on  the 
realty  would  not  prevent  recovery  for  loss  of 
the  personalty.  (Neb.)  624.  The  fact  that  as- 
sured had  given  chattel  mortgages  on  the  per- 
sonalty will  not  defeat  recovery  for  its  loss 
where  the  mortgages  were  paia  and  canceled 
before  the  loss.  Id,  Where  two  agents  of  the 
insurer  were  present  at  the  fire  which  caused 
the  loss,  and  soon  thereafter  the  adjuster  of  the 
insurer  appeared  and  adjusted  the  loes,  the 
company  was  sufilciently  notified  of  the  loss 
within  Uie  provision  of  the  policy  which  re- 
quired notice  of  loss  to  be  given  within  thirty 
days.  Id,  Where  by  mistake  the  policy  de- 
scribed the  land  as  the  K.  £.  i  of  the  section, 
and  the  proof  showed  it  to  be  the  N.  W.  i  of 
the  section,  the  variance  was  immaterial;  and 
it  was  not  necessary  to  reform  the  policy  before 
the  trial.  Id,  An  insurance  policy  may  be  re- 
formed by  correcting  a  mutual  mistake  in  the 
description  of  the  premises.  (IlL)  885.  So  of 
a  policy  issued  by  mistake  to  a  man  who  had 
no  title  to  the  premises  insured,  which  were 
owned  by  his  wife  and  her  children.  Id.  Re- 
fusal to  pay  a  policy  solely  on  the  ground  that 
the  insured  has  no  title  to  the  premises  is  a 
waiver  of  objections  as  to  proofs  of  loss.  Id, 
A  shipper  who  contracts  to  give  the  carrier  the 


Life  in-87ira?ice  contract.  The  whole  pre- 
mium, and  not  merely  a  pro  rata  part  of  it,  is 
earned,  although  the  insurer  is  relieved  from 
liability  by  the  default  of  the  assured  to  pay  an 
installment  due.  (Dak.)  87.  An  agreement 
that  the  |5remium  note  of  the  assured  shall  re- 
main binding  upon  him  although  the  insurer  is 
relieved  from  liability  by  default  in  payment  of 
41  sum  due  is  not  illegal  or  contrary  to  public 
policy.  1(L  An  assured  person  is  not  entitled 
to  a  reduction,  or  the  return  of  insurance  pre- 
miums, if  he  forfeits  his  insurance  bv  failing  to 
pay  an  installment  due  on  the  note  after  the  risk 
has  attached  and  been  in  operation  for  one  year. 
Vrf.  The  next  of  kin  of  a  person  who  has  sold 
his  benefit  certificates  by  a  void  contract  cannot 
compel  a  purchaser  to  account  to  them  for  the 
proceeds  where  the  society  reco^ized  the  sale, 
issued  new  certificates  to  the  assignee,  and  paid 
over  the  money  to  him  on  the  death  of  the  in> 
Dured.  (Ala.)  140.  A  stipulation  that  the 
•company  shall  not  be  liable  while  any  promis- 
sory note  given  for  the  premium  remams  past 
<iue  and  unpaid  is  not  invalid.  (Mich.)  95. 
The  effect  of  such  condition  cannot  be  avoided 
by  an  oral  statement  of  the  agent  that  the  in- 
jured would  be  notified  when  and  where  to  pay. 
Id.  The  two  years'  limitation  in  a  life  insur- 
ance certificate  includes  the  defenses  of  fraud 
in  obtaining  the  insurance,  and  lack  of  insur- 
able interest  in  the  beneficiary.  (N.  Y.)  731. 
An  assignment  of  a  life  insurance  policy  to  a 
person  who  has  no  insurable  interest  is*^void. 
<Va.)  136.  A  creditor  who  takes  an  assignment 
of  a  life  insurance  policy  as  security  for  a  loan 
can  hold  the  proceeds  of  the  policy  only  to  the 
extent  of  the  sums  actually  advanced  by  him. 
Id.  A  coroner's  inquest,  sealed  up  and  filed 
with  the  clerk  of  the  circuit  court,  may  be 
used  as  evidence  to  show  the  cause  of  the  per- 
son's death,  in  an  action  to  recover  insurance 
on  his  life.    (lU.)  65. 

Master  and  iervant.  A  contract  between 
master  and  servant  for  the  rendition  of  personal 
services  is  dissolved  by  the  death  of  the  master. 
<N.  T.)  728.  A  contract  by  an  employe  to  ac- 
-oept  something  other  than  money  in  payment 
for  his  services  is  valid  in  the  absence  of  any 
statutory  provisions  to  the  contrary.  (Ind.)  676. 
MunidjMl  eorporationa.  One  contracting 
lor  a  certain  compensation  to  perform  work  for 
a  municipal  corporation  cannot  recover  dam- 
ages for  the  refusal  of  the  corporation  to  com- 
plete its  improvement  (Ind.)  818.  But  if 
such  corporation  in  making  an  improvement 
wholly  within  its  power  enters  into  a  contract 
beyond  its  authority,  but  not  prohibited  by 
statute  or  public  policy,  it  cannot,  after  work 
has  been  done  thereunder  which  inures  to  its 
benefit,  refuse  to  complete  the  contract  without 
fnaking  compensation  to  the  one  conferring  the 
benefit,  at  least  for  the  value  of  the  labor  done. 
Id, 

Municipal  Inmds,  Municipal  bonds,  in  the 
absence  of  any  provision  as  to  the  place  of  pay- 
ment, are  payable  at  the  treasury  of  the  munic- 
ipality. (Pa.)  686.  Interest  does  not  run  after 
maturity  on  municipal  bonds  which  si)ecify  no 
place  of  payment,  if  funds  for  payment  are  then 
provided  at  the  municipal  treasury.  Id. 
«LR.A. 
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proves  the  claim  made  against  them.  (C 
176.  In  an  action  to  charge  one  with  a  deb 
a  copartner  he  may  prove  that  when  the  d 
was  contracted  the  partnership  had  been 
tually  dissolved.  Id,  A  writing  signed 
himself  and  P.  at  a  time  it  bore  date,  but  wh 
P.  denied  ever  having  signed,  was  not  admi 
ble  to  show  that  no  parinership  in  fact  exis 
or  that  any  partnership  had  been  dissolv 
Id,  It  was  further  held  that  the  facts  and  < 
cumstances  of  the  case,  with  his  testimony  tli 
to  protect  himself,  he  prepared  the  writinc:,  8 
had  it  signed,  negatived  any  inference  tha 
was  intended  as  part  of  a  transaction  to  c 
solve  the  copartnership.    Id, 

Stockholder  of  foreign  corporation,  A  stoi 
holder  in  a  corporation  organized  under  i 
laws  of  a  foreign  State  contracts  with  referei 
to  the  laws  of  that  State,  as  to  the  extent  of 
individual  liability  for  corporate  debts.  T 
remedy,  however,  is  governed  by  the  law  of  1 
forum.  (Minn.)  676.  Where  by  arrangeni< 
stock  is  issued  as  fully  paid  up,  equity  will 
aside  the  arrangement  for  its  payment  and  h( 
the  shareholders  liable  in  favor  of  creditors,  I 
not  in  favor  of  creditorS;having  full  knowlcd 
of  the  arrangement.    Id, 

Transfer  ^  will.  Where  the  writing  has  t 
essential  element  of  a  disposition  of  propei 
after  death,  its  being  in  the  precatory  form 
immaterial.  (Pa.)  358.  The  first  name  oi 
testator  may  be  a  sufficient  signature  to  a  wi 
Id,  A  will  In  testator's  own  hand  wri tit 
which  has  no  signature  at  the  end,  and  in  whi 
testator's  name  appears  only  at  the  begin n in 
although  indorsed  with  the  words  "  My  wi 
on  the  outside  of  a  sealed  envelope,  is  not  su 
ciently  signed  under  the  Code.  (Va.)  71 
The  impairment  of  the  mind  of  a  testator  by  a 
and  disease  need  not  be  lunacy  or  absolute  ii 
becility  in  order  to  invalidate  the  will.  (IJ 
167.  The  capacity  sufficient  to  comprehend 
few  details  and  make  a  simple  will  may  be  J 
sufficient  to  dispose  of  a  large  estate.  Id. 
person  is  possessed  of  a  sound  mind  ai 
memory  if  he  has  such  mind  and  memory 
enables  him  to  understand  the  business 
which  he  is  then  engaged  and*the  effect  of  1 
disposition  made  by  him  of  his  property;  ot 
erwise  not.  Id.  The  disposal  by  will  of  be 
efit  certificates  insuring  testator's  life  is  not  i 
valid  because  of  his  previous  attempt  to  trai 
fer  them  to  the  legatee  by  a  sale  which  is  vo 
as  against  public  policy.  (Ala.)  140.  If  tl 
omission  to  enter  a  testamentary  directi( 
"  upon  the  record  of  the  supreme  master  of  e 
chequer,"  as  required  by  the  certificates,  is  ra 
terial,  no  one  but  the  society  can  object  theret 
Id. 

Transfer  b}/  deed.  Fractions  of  a  dajr  w 
not  be  recognized  to  defeat  the  manifest  inte 
tion  of  the  parties  to  a  contract.  (Colo.)  54 
Deeds  to  different  purchasers  of  land,  separate 
sold  on  the  same  day  by  a  probate  judge 
trustee,  take  effect  at  the  same  time,  and  a 
construed  together  in  determining  a  conflict  < 
title  between  the  purchasers.  Id,  A  de( 
naming  a  creek  as  a  boundary  conveys  only 
the  bank  of  the  creek,  where  at  the  same  sa 
the  bed  of  the  creek  is  separately  sold  and  co: 


tne  operattve  words  "n'ant,  bargain,  sell,  con- 
yey  and  warrant."  (Minn.)  860.  The  effect  of 
an  informal  instrument  transferring  an  interest 
in  real  estate  depends  upon  the  intention  of  the 
parties  as  collected  from  the  whole  instrument. 
(Pa.)  668.  The  assignment  under  seal  of  all  a 
grantee's  "right,  title,  claim,  interest  and  prop- 
erty whatever  in  and  to  "  a  deed,  on  the  hack 
of  which  it  is  written,  and  which  gave  the 
grantee  an  estate  in  fee  simple,  is  sufficient  to 
transfer  the  fee  without  the  use  of  the  word 
••heirs"  or  its  equivalent.    Id. 

lilegcU  eontracls  are  void,  A  contract  for  the 
sale  of  an  interest  in  stock  not  yet  issued  or 
paid  for  is  illegal  and  void.  (Ala.)  218.  A 
contract  wholly  void  is  void  as  to  everyhody 
whose  rights  would  be  affected  by  it  if  valici. 
(Oal.)  588.  A  sale  for  a  valuable  consideration 
of  certificates  of  a  mutual  benefit  society  insur- 
ing a  member's  life,  made  by  such  member  dur- 
ing his  life,  is  void.  (Ala.)  140.  Courts  will 
taKe  notice  of  their  own  motion  of  ille^alitj^  of 
contracts  coming  before  them  for  ad  judication, 
and  will  leave  the  parties  where  they  have 
placed  themselves.    (Mich.)  457. 

C<mtract9  void  a$  against  puilic  pcHiey.  A 
contract  by  railroad  companies  to  retrain  from 
any  effort  to  obtain  a  grant  of  public  lands 
from  the  Legislature,  and  to  aid  another  com- 
pany to  procure  it  by  all  reasonable  and  proper 
assistance  in  consideration  of  a  share  of  the 
grant  obtained  bythe  latter,  is  void  as  against 
public  policy.  (Wis.)  601.  The  organization 
of  a  corporation  to  control  the  manufacture 
and  trade  in  matches  in  the  United  States  and 
Canada,  and  to  buy  off  others  who  might  pro- 
I>08e  to  engage  in  the  business,  Ib  an  unlawful 
enterprise,  being  an  attempt  to  create  a  monop- 
oly.   (Ind.)  457.    An  agreement  intended  to 


public  policy,  la.  An  agreement  between  o w  n- 
era  of  rival  steamboats  to  divide  profits,  and 
that  in  case  either  party  fgoGg  out  of  business  be 
shall  not  engage  in  it  agam  for  one  year,  is  void 
as  an  attempt  to  prevent  competition  in  busi- 
ness. (Ky.)  890.  If  the  object  of  a  tontract  i» 
to  prevent  or  impede  free  and  fair  competitioa 
in  trade,  it  is  void  as  being  against  public  pol- 
icy. Id,  An  agreement  which  by  its  terms 
gives  the  exclusive  right  of  way  to  a  railway, 
so  far  as  it  attempts  to  exclude  other  railway 
corporations  from  acquiring  a  rij^t  of  way 
over  the  same  tract,  is  against  public  policy  and 
void.  (Minn.)  111.  An  agreement  to  satisfy  a 
contract  by  adjustment  of  differences  is  not 
necessary  to  msLke  an  agreement  void  as  an  op- 
tion contract.  (Dl.)  164.  A  contract  for  tba 
sale  of  stock  "if  taken  on  or  before"  a  certain 
future  day,  is  void  as  an  option  contract  Id, 
A  defendant  is  not  entitled  to  insist,  in  an  ac- 
tion upon  a  special  contract  for  personal  serv- 
ices, that  the  contract  was  void  as  against 
public  policy,  if  there  is  some  evidence  of  a 
lawful  contract.  (Mass.)  808.  A  contract  to- 
paj  a  lawyer  to  advocate  before  the  street  com- 
missioners the  laying  out  of  a  street  through 
land  of  the  promisor,  and  to  get  as  much  as  be 
can  as  damages  therefor,  is  not  against  public 
policy.  Id,  A  contract  by  a  board  of  super- 
visors with  the  county  treasurer  to  allow  him 
a  percentage  upon  the  amount  collected  upon 
the  delinc^uent  personal-property  tax-list  as 
compensation  therefor,  is  against  public  policy 
and  void.    (Iowa)  615. 

Damages  for  breack.  Before  any  liability  to^ 
pay  liquidated  damages  can  attach  to  the  party 
in  default  his  breach  of  agreement  must  have 
resulted  in  something  more  than  mere  nominal 
damages  to  the  other  party.    (Wis.)  551. 
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Interstate  transportation.  Natural  gas,  when 
brought  to  the  surface  and  placed  in  pipes  for 
transportation,  is  an  article  of  commerce,  and 
a  State  Legislature  cannot  probibitconducting  it 
in  pipes  from  points  witUn  to  points  without 
the  State.    (Ind.)  679. 

Corporations.  Carrying  on  business  in  a  cor- 
porate name,  where  there  is  no  law  authorizing 
the  members  to  become  incorporated,  will  not 
aid  legal  existence.  (Mich.)  102.  The  amend- 
ment of  an  Act  entitled  **Ad.  Act  for  the  Incor- 
poration of  Manufacturing  Companies,"  which 
makes  it  include  mercantile  companies,  is  in 
violation  of  the  Constitution.  Id,  One  deal- 
ing with  persons  claiming  to  be  a  corporation 
is  not  estopped  from  denying  such  corporate 
existence,  if  he  never  knew  of  their  clium  tobe 
a  corporation  and  always  thought  he  was  deal- 
ing with  a  partnership;  and  that  he  was  so  in- 
formed by  a  member  of  it  is  admissible.  Id, 
The  fact  that  persons  took  counsel  and  acted 
in  good  faith  in  organizing  themselves  into  a 
corporation  does  not  relieve  them  from  indi- 
vidual liability  for  obligations  incurred  by  the 
concern  if  the  law  proves  invalid.    Id, 

Carriers  of  goods.  It  is  not  unlaw  f  ul  to  sti  p- 
ulate  in  a  bill  of  lading  that  no  notice  of  dis- 
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charge  need  be  given  to  the  consignee.  (IT.  S. 
C.  C.  N.T.)  172.  Where  a  consignee  stipulates 
that  goods  may  be  discharged  without  notice 
to  him  and  at  his  risk,  no  negligence  will  ren- 
der the  ship  liable  for  injuries  to  the  goods  after 
their  discharge  at  a  place  and  time  and  in  a 
manner  unobjectionable.  Id,  A  condition  in  a 
bill  of  lading  by  which  the  consignee  agrees  to 
be  ready  to  receive  his  goods  when  the  ship 
was  ready  to  unload,  exempts  the  ship  from 
the  duty  of  giving  him  any  notice,  but  not 
from  the  duty  of  exercising  reasonable  care  to 
discharge  them  at  a  suitable  time  and  place. 
Id,  Where  the  article  is  uniform  in  bulk,  and 
the  act  of  separation  throws  no  additional  bur- 
den on  the  buyer,  a  tender  of  too  much,  from 
which  to  take  the  proper  quantity,  is  a  good 
delivery,  especially  where  small  orders  wers 
commonly  shipped  in  bulk.  (Pa.)  48.  The 
contract  of  sale  embracing  thirty  carloads  of 
corn,  a  defect  of  quality  in  some  of  the  corn 
accepted  and  paid  for  will  not  Justify  rejecting 
ten  other  carloads,  neither  party  electing  to  re- 
scind the  contract  in  whole  or  in  part  ((3a.^ 
874.  On  the  supply  by  a  manufacturer  or  deal- 
er of  a  specific  article  of  a  known  and  recog* 
nized  kind  and  description,  there  is  no  impli«<i 


and  be  of  good  workmanship  and  materials. 
(Mlnn.)S92.  In  the  sale  of  goods  by  words  of 
description,  which  comprehend  quality  as  well 
as  variety,  the  descriptive  words  may  be  trusted 
by  the  purchaser  as  a  warranty  ox  both,  and 
though  inspection  will  exclude  from  patent,  it 
will  have  no  influence  on  latent,  defects.  (Ga.) 
874.  Defects  not  discovered  by  the  inspection 
are  properly  classed  as  latent.  Hence  com, 
musty  and  "blue-eyed,"  packed  in  a  bulk  be- 
neath sound  com  is  a  latent  defect,  acceptance 
being  made  without  breaking  bulk.  Id,  A 
custom  of  trade  contrary  to  the  general  law  of 
the  btate  is  not  binding,  except  upon  those  who 
have  adopted  it  for  their  own  dealings.  Id, 
A  valid  contract  limiting  the  liability  of  a  car- 
rier may  be  made  where  it  is  just  and  reason- 
able and  a  reduced  rate  of  freight  is  made  the 
consideration  for  it.    (Va.)  849. 

Carriers  of  passengers,  A  regulation  that  a 
passenger  who  fails  to  purchase  a  ticket  must 
pay  ten  cents  more  than  the  regular  fare,  for 
which  extra  charge  a  check  will  be  given  by 
the  conductor,  which  will  be  cashed  at  any 
ticket  office,  is  not  unreasonable.  (Pa.)  529. 
This  extra  demand  is  not  a  part  of  the  fare  or 
"charge  for  transportation"  within  the  statute 
fixing  the  maximum  rate  of  fare.    Id,    A  paa- 


amount.  (Cal.)  836.  Five  dollars  is  not  an 
unreasonable  amount  for  a  passenger  to  tender 
to  the  street-car.  conductor  in  payment  of  his- 
fare.    Id, 

Carrier  of  telegraph  messages.  A  prompt  de- 
livery is  of  the  essence  of  a  contract  to  trans- 
mit a  telegram,  and  a  failure  in  that  respect  is 
such  a  breach  as  will  authorize  the  recovery 
back  of  the  consideration  paid.  (Tex.)  844. 
Ignorance  of  the  relations  that  exist  between 
the  sender  and  receiver  of  a  message  will  not 
excuse  a  telegraph  company  for  its  neglect,  if 
the  sender  intended  to  serve  the  receiver  and 
the  latter  accepted  the  act.  Id,  The  question 
as  to  who  may  maintain  a  suit  for  damages  for 
delay  in  deliverinsr  a  telegram  does  not  depend 
upon  the  pay ment'of  the  fee,  but  upon  the  ques- 
tion who  was  in  fact  to  be  served,  and  who  is 
damaged.  Id,  Evidence  that  a  person  felt 
and  exhibited  mental  anguish  is  admissible  in 
an  action  where  damages  are  allowable  for  such 
negligence.  Id.  Fauure  to  disclose  the  rela- 
tionship of  the  parties  to  a  telegraph  company 
when  sending  a  message  stating  that  a  person 
named  is  dying,  and  saying  "come  quick,"  will 
not  prevent  a  recovery  for  delay  in  delivering 
the  messi^ge.    Id, 


lY.  FmuoiABT  Relations. 


Trust  estates  created  hy  will.    A  bequest  or 
devise  to  educate  the  public  in  any  branch  of 
science  by  the  dissemination  of  Uie  works  of 
a  given  author  is  a  good,  charitable  use,  pro- 
vided such  works  contain  nothing  hostile  to 
morals,  religion  or  law.    (N.  J.)  511.    A  fund 
given  by  will  to  tmstees  "to  establish  a  female 
academy,"  etc,  may  be  used  for  the  support  of 
a  public  school  in  connection  with  the  town, 
when  it  has  become  impracticable  to  maintain 
a  female  academy  with  it.    (N.  H.)  785.    Land 
devised  as  the  site  of  a  city  hospital  may  be  sold 
by  order  of  court  and  the  proceeds  invested  to 
provide  for  the  current  expenses  of  the  hospi- 
tal, by  the  application  of  the  doctrine  of  ey  pres, 
where  the  particular  site  is  not  suitable  for  a 
hospital,  and  the  hospital  has  in  the  mean  time 
received  by  gift  from  other  parties  all  the  real  es- 
tate needed.    (Mass.)  147.    Parol  evidence  of 
circumstances  surrounding  the  testator  is  sufQ- 
cienuto  show  his  meaning  and  intention,  where 
there  is  a  slight  discrepancy  in  the  description 
of  the  donee  of  a  charitable  gift.    (Va.)  821. 
The  incorporation  of  church  agencies  is  not 
within   the   prohibition    of   the  Constitution 
against  the  incorporation  of  a  church  or  a  reli- 
gious denomination.    Charities  for  religious 
purpa«»es  are  not  against  the  policy  of  the  law. 
Id.    The  Statute  of  48  Elizabeth,  whether  it 
was  ever  in  force  in  Virginia  or  not,  is  of  no 
effect  in  determining  the  validity  of  a  gift  for 
charitable  uses.    Id.    A  simple    bequest    of 
money  to  be  paid  to  a  foreigo  corporation  k 
vji]y  even  if  ib^  law  of  iW  State  vehere  the 
\vilj  is  mjjde  for  hid. 'j  Ibe  e  Jsecution  of  such  a 
irusLas  Ihwt  for  vthkh  the  corporation  ia  cre- 
att^d.    Jd,    To  mtike  un  umnulv  ^\en  by  will 
0  rent  chfirge  upon  truist  lands  from  the  reutJ 
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of  which  it  is  to  be  paid,  there  must  be  worda 
creating  it  and  power  given  to  distrain  if  the 
annuity  be  not  paid.  (Dl.)  746.  Under  a  will 
creating  a  trust  for  the  testator's  widow  and 
children,  in  the  remainder  of  the  rents  and 
profits  of  certain  real  estate  during  their  lives 
the  fee  to  be  conveyed  to  his  grandchildren,  a 
son  acquires  no  interest  in  the  real  estate.  Id. 
The  devise  of  an  annuity  or  yearly  portion  out 
of  net  rents  and  profits  of  a  trust  estate  carriea 
no  interest  in  the  realty  where  the  donee  can 
assert  no  right  during  his  lifetime  but  that  of 
tenant  of  the  trustee.  Id.  No  such  devise  of 
rents  and  profits  will  constitute  a  devise  of  the 
land  where  a  yearly  sum  contingent  upon  the 
exigences  of  the  trust  is  given.    Id. 

Assignment  for  benefit  of  creditors.  An  as- 
signment of  personal  property,  valid  by  the 
laws  of  the  State  or  country  where  made,  is 
valid  everywhere.  But  the  rule  is  subject  to 
exceptions;  and  a  trapsfer  made  in  another 
State  will  not  be  upheld  here  as  to  property 
dtuated  therein  if  in  contravention  of  the 
policy  and  laws  of  the  State.  (Minn.)  108.  In 
proceedings  in  insolvency,  debts  due  an  insolv- 
ent who  has  his  domicil  in  this  State  will  be 
deemed  to  have  a  situs  therein.  Id.  Foreign 
creditors  who  acluiowledge  the  receipt  of  a 
"dividend  in  matter  of  composition"  in  case  of 
a  certain  insolvent,  become  bound  thereby  in 
the  same  manner  as  if  they  were  residents  of  the 
State.  (Mass.)  846.  A  claim  is  proved  within 
the  menu  in  j?  of  the  Statutes  relating  to  the 
diBcliEirii:^  of  clairna  proved  in  iuBolvt^Kcy  pro* 
ceftUpi^s,  v^iien  tiitj  creditor,  wiib  full  uoiice  of 
all  Tliiii'  has  bten  done,  hm  iicctiJied  a  divideud 
declared  t hereon,  lit  An  ua^i^tiiuenl,  by  tbe 
fiurv lying  ptirtuers  of  an  iiiBolveut  firm  which 


trary,  although  it  provides  that  some  creditors 
shall  be  paid  before  others.  (Va.)  569.  Un- 
sworn admissions  or  declarations  made  by  an 
insolvent  after  a  controversy  has  arisen  in  in- 
solvency proceedings  upon  his  estate  are  not 
admissible  for  the  purpose  of  determining  the 
■question  of  his  residence.    N.  H.  716. 

Trustee  cannot  deal  in  trust  property.  The 
attorney  of  an  assignee  for  the  benefit  of  cred- 
itors has  no  right  to  borrow  the  trust  funds, 
paying  interest,  and  use  them  to  buy  claims 
against  the  debtor  below  their  face  value,  and 
then  have  them  allowed  by  the  assignee,  nor 
can  he  use  his  own  funds  for  that  purpose. 
<Ind.)  869.  If  he  buys  claims  of  creditors  who 
have  replevied  goods  sold  to  the  debtor,  he  is  ac- 
countable to  the  estate  of  the  insolvent  for  the 
actual  value  of  the  goods,  and  not  for  the 
amount  of  the  judgments  in  replevin.  Id,  It 
is  the  duty  of  an  assignee  who  has  collected  a 
large  part  of  the  assets  to  have  a  dividend  de- 
clared as  soon  as  he  can  ascertain  the  probable 
amount  of  the  claims;  he  is  liable  for  interest 


terest  of  the  other  member,  and  assumes  all  the 
partnership  debts,  the  firm  and  both  membeit 
being  at  the  time  insolvent,  and  shortly  there- 
after the  purchasing  partner  conveys  the  whole 
of  the  assets  to  a  trustee  to  devote  the  whole  to 
payment  of  his  individual  debts,  the  sale  is  in- 
eUectual  to  convert  the  social  assets  into  indi 
vidual  property;  and  as  to  the  firm  creditors  the 
trust  deed  is  fraudulent  and  void.  ( W.  Ya.) 
740. 

InmUeni  national  bank$.  The  prohibition 
under  U.  8.  Rev.  Stat.,  §  5242,  against  trans- 
fers by  a  national  banking  assooiation  after  an 
act  of  insolvency,  or  in  contemplation  thereof, 
does  not  include  a  pledge  of  its  securities  to  a 
reasonable  amount.  (XL  S.  C  C.  N.  Y.)  226. 
Where  securities  are  delivered  to  a  bank  spe- 
cifically to  protect  the  banker,  the  bank  has  no 
lien  upon  them  for  any  other  purpose.  Id, 
The  amount  of  an  overdraft  upon  a  bank  ac- 
coimt  is  the  amount  drawn  less  the  amount  to 
which  the  drawer  is  entitled.    Id. 


y.  DOMESnO  RBLATIOKa 


Marriage  and  divorce.  Marriage  is  not 
shown  bva  man's  acknowledgment  of  a  woman 
as  his  wife  in  the  presence  of  others,  and  by  their 
living  together  as  man  and  wife  for  one  week 
prior  to  his  death.  (Pa.)  717.  A  relation  illicit 
at  its  commencement,  and  known  to  be  so  by 
•the  parties,  raises  no  presumption  of  marriage. 
Id.  Adultery  of  plaintiti  is  a  good  defense  to 
an  action  for  divorce  on  the  ground  of  cruel  and 
inhuman  treatment.  (Wis.)  68.  A  wife  who 
continues  to  live  with  her  husband  after  the 
last  act  of  personal  violence  condones  the  of- 
fense. (HI.) 548.  Excessive  indulgence  in  the 
morphine  habit  is  not  a  ground  for  divorce  un- 
der the  provision  of  the  Statute  which  permits  a 
divorce  on  the  ground  of  habitual  drunkenness. 
Id,  The  husband's  violent  resistance  tohis  wife's 
efforts  to  prevent  him  from  using  morphine  does 
not  constitute  extreme  cruelty  within  the  Stat- 
ute making  such  cruelty  a  ground  for  divorce, 
especially  when  the  action  is  brought  on  the 
ground  of  habitual  drunkenness.  Id.  In  a 
suit  for  divorce  from  bed  and  board,  a  plea  of 
former  adjudication  based  on  dismissal  of  a 
formersuitfor  absolute  divorce  will  not  oust 
tlie  jurisdiction  to  allpw  temporary  alimony 
where  the  present  bill  is  based  upon  an  alleged 
subsequent  marriage.  (Mich.)  899.  The  act 
of  a  woman  in  leaving  her  husband  for  cause 
is  not  desertion  within  the  law  authorizing  a 
divorce  for  desertion.  (Iowa)  187.  A  woman 
in  a  suit  for  divorce  may  be  allowed  a  rea- 
sonable sum  (in  this  case  9^200)  for  an  at- 
torney's fee  in  prosecuting  an  appeal  as  appellee. 
Id.  A  sentence  to  impnsonment  in  the  state 
prison  of  a  foreign  State  is  not  a  pround  of 
divorce  within  the  Statute  providmg  that  a 
divorce  may  be  decreed  when  either  party  has 
been  sentenced  to  confinement  in  "the  state 
prison."    fMass.)  632. 

Hutband  and  wife;  contracts  between.  Con- 
tracts between  husband  and  wife  are  not  made 
valid  at  law  by  the  Statutes  of  New  York.  If 
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anv  exception  exists  it  is  under  the  Act  of  1887. 
(if.  Y.)  559.  Where  a  wife  living  separate 
from  her  husband  agreed  to  repay  him  out  of 
money  given  her  by  the  will  of  his  deceased 
father  advances  made  by  him  towards  tlie  sup- 
port of  her  and  her  children,  if  she  expends  the 
whole  sum  for  such  support,  the  husband  has 
no  equity  for  the  enforcement  of  tlie  com  met. 
Id,  A  valid  tripartite  agreement  for  separa- 
tion of  husband  and  wife  is  not  affected  by  a 
subsequent  act  of  adultery  nor  by  a  decree  of 
absolute  divorce  therefor.  (N.  Y.)  487.  A 
provision  in  an  agreement  for  a  separation  of 
husband  and  wife,  that  the  husband  shall  ]vay 
to  a  third  party,  who  signs  the  agree m en i  as 
surety,  a  certain  sum  yearly  towards  her  sup- 
port, constitutes  such  third  party  a  trustee  of 
an  express  trust,  and  requires  an  action  to  en- 
force or  execute  the  trust  to  be  brought  in  bis 
name.  (N.  Y.)  132.  A  valid  agreement  for 
an  immediate  separation,  and  for  a  separate  al- 
lowance for  her  support,  may  be  made  through 
the  medium  of  a  trustee.  Id.  The  provision 
for  an  annual  pa^rment  of  money  for  the  main- 
tenance of  the  wife  is  not  affected  by  a  sub- 
sequent decree  of  divorce  in  her  favor,  which 
makes  no  provision  for  alimony.  Id.  Where 
she  and  her  trustee  have  covenanted  to  accept 
in  full  for  her  support  and  maintenance  during 
her  life  the  provision  made  tor  her  therein,  no 
further  provision  can  be  made  on  divorce.  The 
contract  is  still  in  force.    (N.' Y.)  48a 

Bights  and  liabilities  cf  married  womefi,  A 
married  woman  can  maintain  an  action  for  the 
enticement  of  her  husband  away  from  her,  and 
her  consequent  deprivation  of  his  comfort,  aid, 
protection  and  society.  (N.  Y.)  558.  The  re- 
peal by  the  provisions  of  the  Acts  giving  the 
wife  the  right  to  maintain  an  action  for  injury 
to  her  person  or  character,  merely  removed 
sections  no  longer  regarded  as  operative.  Id. 
Payment  by  a  wife  of  her  husband's  debt,  in- 
duced by  threats  of  his  arrest,  and  her  fear  of 


may  recover  it  DacK.  {is.  x.)*»i-  An  equi- 
table-cjectmetit  action  by  the  wife  in  the  name 
of  her  next  friend  may  he  maintained  in  Penn- 
sylvania against  her  husband,  from  whom  she 
is  at  the  time  separated.  (Pa.)  506.  Whether 
the  character  of  the  occupation  by  a  husband 
of  his  wife's  real  property  was  consistent  with 
nn  agreement  to  make  it  their  home  is  a  ques- 
tion for  the  jury.  Id.  A  married  woman  who 
indorses  blank  promissory  notes  at  her  hus- 
band's request  for  him  to  fill  up  and  use  is  lia- 
ble to  the  bank  as  indorser  under  statutes  which 
^ive  her  tiie  unrestricted  right  to  contract  ex- 
cept with  her  husband.  (Mass.)  879.  It  is  not 
fi  void  gift  to  him  as  against  bona  fide  holders. 
Jd.  A  wife  can  maintain  an  action  against  an- 
other woman  for  alienating  her  husband's 
affections  and  the  husband  is  not  a  necessary 
party  to  such  action.  The  fact  that  a  man  and 
his  wife  continue  to  live  together  does  not  pre- 
vent her  from  maintaining  the  action.  (Conn.) 
^29.  A  married  woman  fi  "a  person"  subject 
to  compulsory  insolvency  proceedings  in  case 
of  failure  to  dissolve  an  attachment  before  re- 
turn day,  although  the  Public  Statutes  re  enact- 
ing the  Insolvent  Law  do  not  mention  a  mar- 
ried woman  eo  vomine.  (Mass.)  879,  To  sustain 
n  petition  in  insolvency  for  fwlure  to  dissolve 
AH  attachment,  the  declaration  need  not  be  in- 
serted in  the  writ  or  filed  t)efore  the  return  day. 
Id. 

Parent  and  child,  A  statement  of  counsel  in 
the  course  of  argument  does  not  amount  to  an 
ndroission  in  the  cause,  and  letters  from  the 
mother  of  an  illegitimate  child  to  its  nurse  are 
Incompetent  for  the  purpose  of  proving  pater- 
nity. (Cal.)  594.  Photographs  of  the  putative 
father,  and  of  the  child,  are  admissible  to  show 
resemblance  between  the  two.  Id.  The  stat- 
utes in  reference  to  adoption  are  to  be  strictly 
'Construed,  but  the  Code  is  to  be  liberally  con- 
strued. Id.  Secret  and  clandestine  mainte- 
nance of,  or  contributions  to  the  support  of, 
«n  illegitimate  child  will  not  constitute  adop- 
tion.  Id.    In  the  absence  of  a  written  acknowl- 


01,  me  lainer,  oniy  c 
knowledging  it  as  h 
of  a  natural  child  ca:  i 
ary  guardian  for  it  i 
statutory  authority, 
from  an  order  appoii  i 
(Md.)  705. 

Right  to  cvsiody  o 
who  voluntarily  assu 
bom  after  divorce  ^ 
the  father,  or  any  re 
port  it,  or  anything     i 
pose  to  abandon  it,  < 
compensation  for  its    ; 
right  to  the  custody  f 
the  obligation  to  su] 
reciprocal  rights  and 
wise  fixed  by  judicia 
tion  on  divorce  settlii  ; 
and  giving  alimony  t 
their  rights,  so  far  as 
the  child  then  unbor   , 
mother  to  her  daugh^ 
the  family  and  rende 
she  shall  receive  cc 
though  made  in  his  p  i 
him,  unless  he  kne^ 
liance  upon  the  prooa  i 
cannot  recover  for  si  : 
ing  in  the  facts  and  c  : 
overcomes  the  presu 
was  no  implied  proi  i 
The  principle  of  res    ; 
cision  as  to  the  custo 
habeas  corpus.    (Mo. 
is  that  it  is  for  the  bei  ; 
left  with  its  father  ra 
grandparents.    Id. 
father  to  give  his  infr 
ents  will  not  of  itsel 
him  of  his  right  to  i  ! 
of  a  minor  not  en  tit' 
father's  estate  even  w  I 
applied  to  the  paymei  i 
deceased  fathers  estai : 


yi.  Pbofebty  Bights  asd  Rbmbdib& 


Real  property.  Proof  of  the  payment  of 
ta^es  upon  land  upon  an  issue  as  to  a  claim  of 
ownership  by  adverse  possession,  tends  to  es- 
tablish such  claim.  (Conn.)  80.  In  such  case, 
ttie  assessor  who  made  the  assessment  from  an 
actual  view  of  the  land  may  testify  as  to 
whether  or  not  the  strip  was  actually  assessed 
to  claimant.  Id.  An  instruction  as  to  the 
effect  of  the  interruption  of  possession  by  a 
stranger,  even  if  erroneous,  is  immaterial 
where  there  was  no  evidence  of  any  interrup- 
tion by  a  stranger  or  anybody  else.  Id.  Open 
and  notorious  possession  under  a  deed  from  a 
stranger  to  the  title  is  suflacient  to  put  an  in- 
tending purchaser  from  one  holding  the  record 
title  on  inquiry.  (OaJ.)  883.  A  release  of 
^  grantee  from  a  covenant  in  the  deed  assum- 
ing an  outstanding  mortgage  cannot  prejudice 
mortgagee's  right  to  hold  the  grantee  as  his 
■debtor,  at  least  where  the  creditor  knows  of 
grantee's  promise  and  has  assented  to  it.    (N. 

I.)  610.  Where  a  cardinal  knew  of  a  deed 
<J  li.  R.  A 


made  to  him  by  a  ] 
tained  an  express  assni 
the  property  was  iusui 
the  cardinal's  name,  ani 
priest  and  paid  over 
the  cardinal,  it  was  s 
tain  a  finding  that  th( 
accepted.    (S".  Y.)  6 
partition  tenants  in  d 
shall  enter  and  take  a 
pies  in  an  orchard  of 
purchaser  of  the  ore  I 
such  right,  at  least  in  1 1 
of   the  agreement,  ti 
therefrom.    (N.  Y.)ti 
valuable  consideration 
ject  to  a  vendor's  lien 
death  purchases  othe;: 
must  have  the  land  fi 
first  sold  under  the  ve 
ceeds  applied  in  satisfii 
the  extent  of  the  un| 


under  proceedings  to  enforce  the  lien  iLerel'or. 
(Ala.)  451. 

FiriureB,  In  determining  whether  an  article 
is  a  fixture,  its  nature  and  object,  effect  and 
mode  of  annexation  are  usually  considered. 
(Mass.)  249.  Articles  placed  in  a  building  sub- 
ject to  a  mortgage,  by  the  mortgagor  or  those 
claiming  under  him,  become  a  part  of  the  realty 
although  removable  without  injury  either  to 
themselves  or  the  building.  Id.  Loom  beams, 
although  not  fastened  to  the  looms  or  to  the 
buildings,  constitute  part  of  the  realty.  Id, 
Machinery  in  a  cotton  mill,  for  use  in  manu- 
facturing cotton  cloth,  and  not  intended  to  be 
moved  from  place  to  place  but  to  be  used  until 
worn  out,  constitutes  part  of  the  realty.     Id, 

Water  rights.  The  distinction  between  the 
rights  in  surface  and  in  subterranean  waters  is 
founded  on  the  fact  of  knowledi^,  actual  or 
reasonably  acquirable,  of  their  existence,  loca- 
tion and  course.  (Pa.)  280.  One  who  has 
taken  and  continued  to  use  the  water  of  a 
stream  for  a  period  beyond  the  limit  of  the 
Statute  of  Limitations  as  to  real  actions  cannot 
restore  it  to  its  original  state  to  the  injury  of 

Sroperty  through  or  by  which  it  formerly 
owed.    (Mich.)  349. 

EigM  to  use  of  land.  The  rule  that  a  land 
owner  may  improve  his  own  land  for  the  pur- 
pose for  which  similar  land  is  ordinarily  u^, 
,  and  may  do  what  is  necessary  for  that  purpose, 
is  applied  to  a  railroad  company  constructing 
its  road  across  a  prairie  country.  (Minn.)  573. 
The  use  of  a  driveway  under  a  license  cannot 
be  added  to  prior  adverse  possession  so  as  to 
create  a  prescriptive  right  thereto.  (Ind.)  159. 
An  irrevocable  license  to  use  a  drivewav  exists 
where  expense  has  been  incurred  upon  the  faith 
of  an  agreement  for  a  perpetual  easement,  the 
use  for  more  than  thirty  years  being  acquiesced 
in.  Id,  Knowledge  of  a  writing  which  is  in 
form  a  lease  to  a  person  in  possession  does  not 
relieve  a  purchaser  from  the  duty  of  inquiring 
as  to  the  possessor's  rights.    (Pa.}  305. 

Bower  rights  of  widow.  A  widow's  rijht  to 
dower  is  not  barred  by  adverse  possession  of 
the  property^  by  a  third  party  during  her  hus- 
band's lifetime,  though  it  continues  for  a  period 
sufficient  to  defeat  his  title.  (Ky.)  $37.  An 
attempted  release  by  a  widow  of  her  dower 
right,  before  assignment,  is  ineffectual  if  made 
to  one  who  is  neither  legal  nor  equitable  owner 
of  the  estate.  (111.)  371.  A  former  tenant  in 
common  of  land  sold  in  proceedings  for  parti- 
tion is  not  a  warrantor  in  the  chain  of  title. 
He  cannot  relieve  himself  from  liability 
upon  his  covenants  by  buying  in  outstanding 
dower  rights.  Id,  A  purchaser  at  partition 
Bale,  before  confirmation,  has  no  such  interest 
as  will  enable  him  to  take  a  release  of  an  unas- 
aigned  dower  right.  Id,  A  tenant  in  common 
cannot,  as  such,  take  a  release  from  the  widow 
of  his  deceased  co-tenant  of  her  right  to  unas- 
signed  dower.  Id,  Dower  may  be  assigned 
to  the  widow  of  a  tenant  in  common  upon  her 
cross  bill  where  she  consents  to  the  decree  and 
sale  and  elects  to  take  her  dower  interest  in 
money;  and  the  purchasers  at  the  patition  sale 
are  not  necessary  parties.    Id, 

Homestead  right.  Where  a  homestead  is  ex- 
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one  making  the  exchange;  and  such  liability 
cannot  be  defeated  as  to  existing  debts  by  the 
procuring,  without  valuable  oonsideratioii,  of 
new  oonveyancea  to  be  made  to  his  children. 
(Ark.)  783.  A  husband  and  wife  living  to- 
gether constitute  a  "family"  within  the  meaning 
of  the  word  as  used  in  the  first  section  of  the  ninth 
or  homestead  article  of  the  Oonstitution.  (Fla.) 
813.  The  third  section  of  the  same  article  pro- 
vided that  the  exemption  of  the  homestead  should 
accrue  to  the  heirs  of  the  head  of  the  family; 
and  under  it  the  exemption  passed  on  his  death 
to  whomsoever  the  title  of  the  homestead  de- 
scended and  became  incident  to  the  inheritance. 
Id,  The  term  "heirs"  includes  an  adult  soa 
and  an  adult  grandson,  notwithstanding  they 
were  not  at  his  death  living  at  the  home  place. 
Id,  Residence  bv  the  heirs  on  the  homestead 
of  the  ancestor  after  his  death  is  not  necessary 
to  continue  the  exemption  of  it  from  his  debts. 
Id,  A  creditor  seeking  to  satisfy  a  judgment 
against  Uie  administratrix  can  claim  no  advan- 
tage from  the  fact  that  the  wife  has  elected  to 
take  a  child's  part  in  lieu  of  dower.  The  heir» 
took  the  entire  homestead.  Id,  Improving 
premises  is  not  sufficient,  without  actual  occu- 
pancy, to  ^ve  the  homestead  character.  (Iowa> 
92.  Application  of  payments  should  be  made 
by  the  law  so  as  to  preserve  a  homestead  rigbt 
of  the  debtor,  where  part  of  the  indebtedness 
was  created  before  the  property  became  ex- 
empt   Id, 

Personal  rights j;  trade-mark  and  trade-name. 
A  man  may  acquire  the  right  of  a  trade-mark 
in  his  own  name  or  the  name  of  anv  person,, 
but  to  the  exclusion  of  the  right  of  another 
person  by  the  same  name.  (Fla.)  823.  Whea 
a  man  manufactures  at  a  particular  place,  be- 
may  use  the  name  of  that  place  as  a  trade- 
mark. Id,  A  party  whose  trade-mark  has- 
been  violated  may  recover  all  profits  realized 
by  the  wrongdoer  from  sales  of  the  spurious 
articles,  and  also  all  damages  resulting  from 
such  violation.  Id.  A  general  demurrer  to  a 
bill  as  for  want  of  equity  will  be  overruled  if 
there  is  any  equitable  ground  of  relief  slated  in 
the  bill.  Id.  Every  manufacturer  hastheun- 
questionable  right  to  distinguish  the  good* 
that  he  manufactures  and  sells  by  a  peculiar 
label,  symbol  or  trade-mark  which  no  other 
person  has  a  right  to  adopt.  Id,  A  person  has 
no  right  to  exclusive  use  of  recipes  made  by 
himself  for  the  preparation  of  medicines.  He 
cannot  prevent  their  use  by  one  who  comes 
honestly  to  a  knowledge  of  them  and  rignifies 
to  the  public  that  his  medicines  are  made  ac- 
cording to  such  recipes.  (Mass.)  889.  One 
who  obtains  a  conveyance  by  de«i  of  the  re- 
cipes has  a  riffht  to  use  them,  although  bis 
deed  excepts  from  its  operation  rights  pre- 
viously granted.  Id.  The  grant  of  the  trade- 
name and  trade-marks  pertaining  to  medicines 
will  confer  no  right  upon  the  grantee  to  enjoin 
the  use  of  such  name  and  marks  by  other  per- 
sons having  a  right  to  use  the  recii^es.    Id. 

Corporations.    A  corporation  may  sell  any 

or  all  of  iu  property  if  the  charter  does  noi 

prohibit  it.    (La.  Ann.)  661.    The  same  person 

I  may  fill  the  otBce  of  president  of  two  distma 

I  corporations,  and  this  will  not,  of  itself,  w^*"' 
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4dafe  dealings  between  the  two  ooxporations. 
Td.     Where  one  corporation  sells  property  to 
another  for  a  fixed  price,  to  be  paid  for  in 
stock,  delivery  of  the  certificates  to  a  desig- 
dated  officer,  or  to  another  by  his  order,  oper- 
ates a  discharge  for  the  price.    Id.    Corporate 
property  is  held  sabject  to  corporate  debts,  and 
equity,  in  proper  cases,  will  subject  the  prop- 
erty in  the  hands  of  the  purchaser  to  the  pay- 
ment of  such  debts;  but  the  purchaser  of  spe- 
cific property  is  not  bound  to  follow  the  price 
Into  the  hands  of  the  seller  and  see  to  its  dis- 
tribution among  its  stockholders,  in  the  absence 
of    fraudulent  connivance.    Id,    Where  one 
oorporation  seeks  iudidal  redress  against  an- 
other corporation,  the  complajnin?  corporation, 
to  succeed,  must  show,  amrmatiyely,  that  the 
service  or  duty  which  it  claims  exists  by  force 
of  a  statute,  or  a  contract,  or  a  usage  having 
the  force  of  law.    (N.  J.)  855.    A  warehouse- 
man cannot  have  the  possession  of  another 
man's  propertv,  with  its  accompanying  duties 
and  responsibililies,  forced  upon  him  against 
bis  wOi.    Id,    The  Legislature  has  power  to 
declare  what  service  warehousemen  shall  ren- 
der to  the  public,  and  to  fix  the  compensation. 
Id.    The  presence  in  the  defendants'  charter 
of  a  provision  autiborizing  them  to  make  con- 
tracts shows  clearly  that  the  Legislature  did 
sot  intend  that  the  defendants  should  be  sub- 
ject to  any  duty  to  railroad  companies,  in  that 
respect,  except  such  as  they  should  voluntanly 
take  upon  themselves  by  contract.    Id.    To 
justify  the  interference  of  a  court  of  equity  on 
the  ground  that  its  interference  is  necessaiy  to 
prevent  irreparable  damage,  the  complainant's 
legal  right  must  be  clear,  and  he  must  show 
that  his  adversary's  conduct  is  unconscientious. 
Id.    A  division  cannot  be  made  among  the 
stockholders  of  a  California  corporation,  prior 
to  dissolution  or  expiration  of  its  term  of  cor- 
porate existence,  of  stock  issued  to  it  bv  a  new 
corporation  in  consideration  of  the  transfer  of  its 
corporate  property  to  the  latter  upon  the  forma- 
tion thereof  by  the  former  and  a  foreign  corpo- 
ration, even  if  such  division  is  unanimously 
agreed  upon  by  all  the  stockholders,  and  has 
actually  been  made  among  the  stockholders  of 
the  foreign  corporation.    (Cal.)  620.    Where  a 
<;Teditor  has  not  dealt  with  the  corporation  on 
the  faith  of  any  capital  represented  by  new 
shares  issued,  he  cannot  insist  on  contribution 
by  holders  of  a  ^eater  amount  of  capital  than 
the  corporation  itself  could  claim  from  tbem  as 
assets.    (Minn.)  676.    It  will  be  presumed  that 
directors  of  a  corporation  were  rightfully  in 
session  where  they  met  and  took  official  action. 
(Iowa)  6d.    Authority  given  by  a  board  of  di- 
recton  to  execute  a  note  for  a  certain  sum 
does  not  authorize  the  inclusion  in  the  note  of 
a  stipulation  for  a  further  sum  as  an  attorney's 
fee.    Id. 

Liens.  A  lien  Is  the  right  which  a  creditor 
has  of  detaining  in  his  possession  the  goods  of 
bis  debtor  until  the  debt  is  paid.  (Conn.) 
'83.  At  common  law  it  can  exist  only  when 
the  creditor  has  the  actual  possession  of  the 
goods  for  which  the  debt  was  incurred.  Id. 
Parting  with  possession  operates  as  a  waiver 
or  forreilure  of  a  Hen.  Id.  A  lien  for  the 
price  of  keepini?  animals,  although  created  by 
f'inlure,  like  a  common-law  lien,  can  exist  only 
in  favor  of  a  pci  sun  in  possession  of  the  animals. 
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Id.  The  statute  lien  of  a  livery-stable  keeper 
on  a  horse  under  a  special  contract  by  which 
the  owner  had  the  nght  to  use  it,  is  devested 
when  the  owner  rightfully  takes  the  horse  from 
the  stable  and  sells  it  while  away  to  an  inno- 
cent purchaser  for  value.  Id,  A  statute  which 
provides  that  a  lien  of  a  laborer  or  furnisher 
of  materials  shall  not  be  defeated  by  any  agree- 
ment between  the  owner  and  contractor  or 
sub-contractor,  is  an  unconstitutional  attempt 
to  subject  property  to  sale  for  obligations  to 
which  the  owner  never  became  bound.  (Mich.) 
204.  "Manual  labor"  in  cutting,  banking  or 
driving  logs  or  timber  includes  the  use  of  all 
improvements  or  instrumentalities  actually 
used  in  and  necessary  to  the  performance  of 
such  labor  by  the  lumberman.  (Minn.)  862. 
Hence  a  lien  on  the  logs  extends  to  the  use  of 
the  team,and  that  the  employer  may  afterwards 
put  the  man  and  his  team  to  work  separately, 
on  different  parts  of  the  work,  is  immaterUl. 
Id.  Where  the  whole  of  the  service  is  per- 
formed under  one  contract  of  emplovment,  the 
laborer  may  claim  and  enforce  his  lien  for  hit 
entire  services  upon  that  part  bearing  one  char- 
acter of  mark.  Id.  Delivery  of  personal  prop> 
erty  in  order  to  pass  title  requires  an  accept- 
ance, and  an  actual,  notorious  and  unequivocal 
change  of  possession.  (Colo.)  641.  A  chattel 
mortgage,  m  which  the  name  of  the  mortgage 
is  left  blank,  is  of  no  effect  as  against  a  third 
party  where  the  same  formalities  are  required 
as  in  the  case  of  a  conveyance  of  real  estate. 
Id. 

Bight  €f  redemption.  The  obll^r  upon 
boncU,  reserving  the  right  of  redemption,  may, 
upon  electing  to  redeem,  demand,  as  a  condi- 
tion of  payment,  the  surrender  of  all  coupons, 
including  those  past  due  and  detached  as  well 
as  the  bonds  themselves;  and  a  tender  of  the 
amount  due  on  such  bonds  and  coupons  with 
a  demand  for  their  surrender  will  be  sufficient 
to  stop  the  running  of  interest  although  it  is 
not  accepted  because  of  an  unwillingness  to 
surrender  coupons  past  due.    (N.  Y.)  568. 

Rights  of  beneficiary  in  eertijlcnte.  The  bene- 
ficiary in  a  certificate  of  membership  in  a 
benefit  society  need  not  resort  to  equity  to  com- 
pel the  making  of  an  assessment  in  case  the 
society  fails  to  make  it.  (N.  T.)  495.  Lack 
of  money  in  the  death  fund  to  pay  a  claim  is 
no  defense  to  an  action  at  law  to  recover  the 
amount  due  on  the  certificate,  although  the 

Sromise  was  to  pay  from  the  death  fund.  Id. 
uicide  is  not  a  crime  under  the  Penal  Code, 
which  makes  it  a  crime  to  attempt  to  commit 
suicide.  Id.  A  contract  of  insurance  will  be 
strictly  construed  as  against  the  insurer  for  the 
purpose  of  upholding  it.  Id.  The  death  by 
suicide  of  a  person  insured  does  not  render  the 
policy  void  where  the  Statute  does  not  cover 
a  case  of  suicide  actually  accomplished     Id. 

Gijft.  To  constitute  a  valid  parol  gift,  there 
must  be  an  actual  delivery  according  to  the 
nature  of  the  article;  but  if  the  donor  relin- 
quishes all  dominion  over  the  thing  given,  and 
recognizes  the  possession  of  the  donee  as  beiujp^ 
in  his  own  right,  and  the  latter  accepts  the  gift 
and  retains  the  possession  in  virtue  thereof,  the 
gift  is  complete.  (W.  Va.)  515.  A  gift  inter 
vivos  by  an  aunt,  to  her  nephew,  of  certain 
money,  which  was  shortly  before,  and  perhaps 
at  the  dme  of » the  gift,  in  the  possession  of  the 


wuere  aepositor  aeaii  many  years  wiin  ine  ac- 
couDt  as  Iiis  own,  aud  by  tuo  rules  of  the  bank 
payments  could  be  made  to  any  person  present- 
ing the  book,  but  to  no  one  else.  (N.  Y.)  403. 
A  valid  gift  causa  mortis  exists  wbere  a  person 
executed  a  bill  of  sale  and  delivered  it,  together 
"With  the  subject  matter  thereof,  to  his  attorney 
with  directions  to  deliver  the  same  to  a  certain 
person  named  after  the  donor's  death.  (N.  Y.) 
866.  No  trust  can  be  implied  from  a  mere  de- 
posit in  a  savings  bank  by  one  person  in  the 
name  of  another.     (N.  Y.)  403. 

Amgnee  ofdaim.  The  assignee  of  the  claim 
of  a  mortgagee  to  damages  for  seizure  of  mort- 
gaged goods  under  an  execution  cannot  recover 
unless  he  is  also  assignee  of  an  interest  in  the 
moi  tgage  debt.  (Iowa)  877.  One  who  pays 
for  the  maker  a  note  secured  by  a  chattel  mort- 
gage intending  to  cancel  it,  and  receives  a  new 
note  and  mortgafse  therefor,  cannot  claim  as 
assignee  of  the  former  morlgas^e  when  his  own 
proves  defective.  (Colo.)  641.  The  recital 
in  a  subsequent  mortgage  of  a  chattel  mort- 
gage upon  the  same  property,  duly  recorded. 
18  not  notice  to  third  parties  of  the  lien  of  the 
former  mortgage.  Id.  The  test  of  an  equita- 
ble assignment  of  a  claim  is  whether  the  debtor 
would  be  justified  in  paying  the  debt,  or  the 
portion  contracted  about,  to  the  person  claim- 
ing to  be  assignee.  (N.  Y.)  475.  The  pledgee 
of  a  claim  cannot  compromise  with  the  debtor 
without  the  assent  of  the  pledgor,  at  least 
where  the  debtor  has  notice  ot  the  pledge.  Id. 
A  mere  pledixee  of  claims  acquires  no  right  to 
a  share  of  them  which  has  previously  been 
equitably  aasi^'ncd.  Id.  The  moment  a  crai- 
itor  attains  legal  title  and  possession  of  bonds 
received  in  payment  of  a  claim,  the  equity  of 
an  equitable  assignee  of  a  share  becomes  a  le- 
gal title,  and  the  creditor's  possession  as  to  that 
sliare  is  the  posscs.sion  of  the  assignee.  Id. 
The  e(^uity  of  an  attorney,  to  whom  an  equita- 
ble assignment  was  made  of  a  share  of  claims 
collected  by  his  efforts,  is  not  inferior  to  that 
of  one  to  whom  they  were  assigned  as  collat- 
eral security  for  a  precedent  debt.     Id. 

Rerocation  of  authority  by  death .  The  death 
of  the  moitgngor  revokes  the  authority  to  sell 
goods  to  a  third  person  en  the  security  of  a 
mortgage  given  to  secure  his  indebtedness. 
(Mass.)  383. 

Action  on  a  contract;  damaqes  for  hrea>ch. 
When  a  contract  has  been  performed  in  a  sub- 
stantial part  and  the  other  party  has  volun- 
tarily accepted  and  received  the  benefit  of  the 
part  performance,  performance  of  the  residue 
cannot  be  insisted  on  as  a  condition  precedent 
to  payment  for  the  benefits  already  received, 
(^iass.)  342.  ThediflSculty  of  determining  the 
measure  of  damages  will  not  prevent  a  substan- 
tial part  iicrformance  from  changing  a  warranty 
which  constitutes  a  condition  precedent  in  to  an 
independent  covenant.  Id,  Damages  suffered 
by  individuals  in  their  property  by  reason  of 
failure  to  furnish  a  stipulated  supply  of  water 
to  a  town  cannot  be  taken  into  account  in 
determining  the  damage  to  the  town.  Id.  A 
recoupment  may  be  made,  in  a  suit  for  the 
price  of  &  water  supply  under  a  contract,  of 
the  damages  sustained  from  plaintiff's  fail- 
6L.R.A. 


pose  01  tne  woncs  voted  lor,  wnere  at  the  time 
of  this  meeting  the  conti'oversy  of  suit  had  not 
arisen.    Id. 

Action  on  bond,  A  contract  under  seal  may 
be  discharged,  even  before  breach,  by  an 
executory  parol  agreement,  and  performance 
thereof.  (N.  Y.)  503.  In  the  absence  of 
special  circumstances  a  claim  for  interest  vill 
not  survive  payment  of  the  principal.  Id. 
One  who  executes  a  bond  may  be  liable  up- 
on it,  though  his  name  does  not  appear  ia 
the  body  of  it.  (Minn.)  278.  Ad  action  can- 
not be  maintained  on  an  indemnity  bond  until 
indemnitor  has  actually  paid  the  costs  and 
damages  incurred  by  the  officer  indemnified. 
Jd.  An  indorsement  upon  a  bond  payable  on 
demand  of  a  part  payment  and  of  an  agreement 
that  no  more  shall  he  demanded  thereon  until 
the  happening  of  a  certain  event,  is  not  so  far 
a  part  and  parcel  of  the  instrument  as  to  require 
notice  in  the  declaration  in  an  action  thereon. 
(Va.)    693. 

On  covenant  in  deed.  A  judgment  against  a 
covenantee  id  possession  upon  foreclosure  is 
a  constructive  eviction  jsiving  a  right  of  action 
upon  the  covenants  (Ark.)  107.  Interest  on 
the  purchase  price  of  land  bought  with  war 
ranty,  where  the  covenantee  purchased  on  a 
foreclosure  sale,  may  be  recovered  from  the 
time  of  thus  extinguishing  the  incumbrance^ 
but  not  from  the  date  of  the  original  purchase. 
Id. 

To  recover  money  paid.  Where  one  bank  ac- 
cepts and  cashes  a  check  drawn  on  a  bank  m 
another  county,  to  which  the  signatures  of  the 
drawer  and  payee  have  both  been  forged,  with- 
out requiring  identification  of  the  parties  to 
whom  payment  is  made  or  taking  steps  to  pre- 
serve any  evidence  of  their  identity,  the  bank 
upon  which  it  was  drawn,  upon  discovering 
the  forgery,  may  recover  back  the  amount  so 
paid.  (Tenn.)  724.  An  action  for  money  had 
and  received  will  lie  to  recover  the  considera- 
tion paid  for  land  where  the  purchaser  is  en- 
titled to  rescind  and  has  tendered  a  sufficient 
reconveyance.  (Wis.)  121.  If  the  wrong  land 
is  pointed  out  to  a  purchaser  by  the  vendor's 
agent,  inducing  him  to  purchase  a  wrong  tract 
believing  it  to  be  that  shown  him,  he  is  entitled 
to  resciijd  the  contract;  otherwise  if  pointed 
out  bv  another  than  the  vendor  or  his  agent 
Id.  Showing  land  to  a  prospective  purchaser 
is  a  mere  executive  or  ministerial  act  which  an 
agent  for  the  sale  thereof  may  employ  another 
to  perform.  Id.  Lack  of  knowledge  on  the 
part  of  one  making  statements  as  an  induce- 
ment to  a  contract,  that  auch  statements  are 
false,  is  immaterial.    Id. 

To  recover  money  embezzled.  Loaning  cash 
and  securities  to  a  county  treasurer,  knowing 
him  to  be  an  embezzler,  to  enable  him  to  con- 
ceal his  embezzlement,  does  not  render  the 
lender  liable  to  an  action  to  recover  money 
subsequently  embezzled  by  such  treasurer. 
Any  damage  which  may  have  resulted  is  too 
remote  and  indefinite  to  constitute  a  cause  of 
action.  (Dak.)  230.  An  allegation  of  conspir- 
acy in  the  complaint  will  not  change  the  nat- 
ure of  an  action.     Id. 

For  purc/iase  price  of  goods.    A  promise  by  a 


Payment  by  a  third  person,  accepted  by  the 
creditor  in  satisfaction  of  the  debt,  is  a  defense 
to  a  suit  for  the  purchase  price  of  articles.  Id, 
It  is  not  a  valid  defense  to  a  suit  against  the 
maker  of  a  note  given  to  secure  the  purchase 
price  of  land,  that  the  maker  has  sold  the  land 
to  a  third  party,  who  has  assumed  payment  of 
the  note,  and  that  payee  has  agreed  to  release 
the  maker  and  look  only  to  such  third  party 
for  payment,  where  such  agreement  was  with- 
out consideration  and  the  maker  of  the  note  has 
not,  by  acting  upon  faith  of  the  promise, 
changed  his  position  to  his  own  hurt.  (Ind.) 
088. 

For  a  tpceifie  performance.  The  right  to 
bring  an  action  for  purchase  money  of  land 
under  a  contract  accrues  when  such  time  has 
expired,  although  no  conveyance  is  made. 
(Cal.)  591.  If  a  contract  fixes  the  time  for  a 
payment  agreed  upon,  but  fixes  no  time  for 
doing  that  which  is  the  condition  of  payment, 
performance  of  theoondilionis  not  a  condition 
precedent  to  an  action.  H,  Equitable  con- 
siderations which  will  justify  a  court  in  refus- 
ing to  compel  specific  performance  of  a  valid 
contract  must  have  some  connection  with  the 
contract  itself .  (Minn.)  236.  That  the  vendor 
has  an  indepcDdent  claim  against  the  vendee, 
which  he  is  unable  to  enforce,  is  no  reason  for 
refusing  specific  performance  «n  the  applica- 
tion of  the  vendee.  Id,  Where  a  contract 
is  rescinded  while  in  the  course  of  performance, 
no  claim  in  respect  of  performance  can  be  made 
unices  expressly  or  impliedly  reserved  upon  the 
rescission.  (N.  Y.)  608.  Where  the  parties  to 
an  executory  contract  mutually  agree  to  dis- 
cbarge each  other  from  reciprocal  obligations 
thereunder,  the  agreement  of  each  will  respec- 
tively furnish  a  suflicient  consideration  for  the 
agreement  of  the  other.    Id. 

Actions  for  death  of  person,  A  right  to  sup- 
port from  the  person  killed  is  not  necessary  to 
give  a  right  of  action  under  the  Statute  by  the 
pei*sonal  representative  of  a  person  negligently 
killed.  (U.  8.  C.  C.  Vt.)  75.  The  pecuniary 
injury  resulting  from  the  death  of  a  person 
from  whom  the  beneficiaries  of  the  action  had 
no  riirht  to  claim  support  is  the  loss  of  what 
deceased  would  probably  have  accumulated 
aferward  if  he  had  lived.  Id.  A  declaration 
which  sets  forth  adequately  the  right  of  a  per- 
sonal representative  to  recover  need  not  allege 
st)eci(icully  the  rights  of  the  respective  dis- 
tributees.   Id, 

Actions  to  recover  property;  ejectment.  Crops 
growing  on  the  'premises  at  Uie  time  of  a  re- 
covery m  ejectment  are  regarded  as  part  and 
parcel  of  the  realty  recovered,  where  no  bond 
18  given  in  accordance  with  the  provisions  of 
the  Code.  (Ala.)  617.  The  title  to  land  can- 
not be  questioned  collaterally  in  a  personal  ac- 
tion to  recover  crops.  Id.  A  judgment  in 
ejection  is  conclusive  on  collateral  attack  as  to 
the  title  of  the  lands  and  crops,  although  not  a 
bar  to  a  further  suit  in  ejectment.  Id.  Neither 
a  verdict  and  judgment  in  a  criminal  prosecu- 
tion for  removing  crops,  nor  the  result  of  an 
action  for  malicious  prosecution,  based  on  such 
criminal  prosecution,  can  be  admitted  in  evi- 
dence in  a  civil  action  for  the  crops.  Id, 
6  L.  a  A. 


cut  upon  lands  held  in  common  against  either 
the  purchaser  or  his  assignee  with  notice.  (Pa.V 
83. 

IJmitation  of  right  of  action.  Actions  upoa 
duplicate  school  warrants  taking  the  place  of 
original  warrants  which  have  l^en  destroyed 
will  be  barred  by  the  Statute  of  Limitations  at 
the  same  time  the  originals  would  have  been. 
(Ark.)  510.  An  action  to  recover  back  freinht 
charges  in  excess  of  those  charged  other  ship- 
pers IS  a  law  action,  and  fraudulent  conceal- 
ment will  not  brinf^  it  within  the  exception  to- 
the  Statute  of  Limitations.  (Iowa)  799.  But 
such  concealment  will  bring  it  within  the- 
rule  of  law  that  where  the  party  prevents 
another  from  obtaining  knowledge  of  a  fraud, 
the  Statute  of  Limitations  will  only  commence 
to  run  from  the  time  the  right  of  action  is,  or 
by  the  use  of  diligence  may  be,  discovered.  Id. 
The  specification  by  the  Legislature  of  ex* 
ceptions  in  the  general  Statute  of  Limitations 
will  not  preclude  the  court  from  applying  other 
exceptions  recognized  by  the  common  law. 
Id. 

Reference.  A  reference  to  an  auditor  to  ex- 
amine claims  and  vouchers  and  hear  the  par- 
ties thereon  includes  all  claims,  and  therefore- 
embraces  a  question  as  to  the  division  lines. 
(Mass.)  283.  Power  to  refer  a  case  at  issue, 
whether  in  contract,  tort  or  replevin,  extends 
to  all  civil  proceedings  at  law,  includingja  writ 
of  entry.  Id.  Statements  as  to  boundaries, 
made  by  an  offtcer,  may  be  proved  after  his 
death  against  the  corporation  or  its  subsequent 
grantees.  Id.  Declarations  of  the  treasurer 
of  a  corporation,  who  had  no  authority  to  bind 
it  by  his  statements,  may  be  admissible  as  Uy 
negotiations  for  the  corporation  by  himself  and 
the  president,  where  the  declarations  of  the- 
president  would  be  competent  evidence.  Id, 
A  general  objection  to  declarations  of  two 
persons  is  insufficient  to  question  the  admissi- 
bility of  the  declarations  of  one  of  them.  /dL 
The  possession  of  a  tenant  beyond  the  bounda- 
ries contained  in  the  lease  will  not  be  the  pos- 
session of  the  landlord,  if  the  latter  never  had 
possession  of  the  land  or  claimed  it.    Id, 

Practice.  The  publication  of  notice  to  take 
depositions  is  completed  on  the  fourth  issue  of 
the  newspaper  containing  it.  (W.  Va.)  515. 
An  allegation  that  suits  were  duly  entered  in 
court  and  are  still  i)ending,  implies  that  th& 
writs  were  served  on  the  defendant.  (Mass.) 
879.  Depositions  will  be  suppressed  if  taken 
upon  notice  insufficient  both  as  to  the  persons 
upon  whom  it  was  served  and  as  to  time  of  serv- 
ice. (Iowa)  52.  A  motion  for  a  new  trial,, 
continued  from  a  day  set  for  hearing  it  in  vaca- 
tion to  the  next  term  of  the  court,  need  not  be 
further  continued  from  day  to  day  during  the 
term.  Once  in  court  in  term  time,  it  remains 
there  disposed  of.    (Qa.)    214. 

Costa  in  actions,  A  statute  providing  for  the 
allowance  of  an  attorney's  fee  as  part  of  the 
costs  in  actions  applies  to  actions  pending  at 
the  time  of  its  passage.  (Iowa)  533.  Where 
an  item  of  costs  is  disallowed  by  the  trial  court, 
the  aggrieved  party  may  have  such  disallow- 
ance alone  reviewed  in  the  supreme  court,, 
though  not  sufficient  in  amount  to  give  that 
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labor  performed  as  shown  by  the  record.    Id. 

Provisional  remedies;  attachment  Where  a 
^raishce  proceeding  ia  to  be  determiDed  on 
the  disclosure  alooe,  the  statute  does  not  con- 
template any  findiDgs  of  fact  (Minn.)  888. 
Whether  one  is  a  '*  laboring  man  or  woman/' 
within  the  Statute  exempting  wages,  is,  the 
kind  of  work  done  being  shown,  a  question  of 
law,  and  not  of  fact  Id,  That  subdivision 
means  only  those  whose  work  is  manual.  Id. 
An  agent  who  sells  goods  by  sample  is  not 
within  its  meaning.  Id,  Possession  by  a.  re- 
-oeiver  does  not  exempt  property,  when  taken 
faito  another  jurisdiction,  from  attachment  by 
creditors  of  such  debtor  therein,  or  give  him 
any  right  to  hold  It  against  the  claims  of  such 
attaching  creditors.    (Cal.)  792. 

Claim  and  delivery.  A  notice  of  a  distinct 
claim  of  title  to  property  about  to  be  sold  at 
sheriff's  sale  is  sufficient  to  render  the  property 
liable  to  the  claim  in  the  hands  of  an  intending 
purchaser,  although  not  explicit  and  definite 
«s  to  the  nature  and  character  of  the  claim. 
<Pa.)  88.  The  law  of  Arkansas  will  be  ap- 
plied in  an  attachment  suit  by  a  person  claim- 
ing the  chattels  under  a  mortgage  given  in  the 
Indian  Territory,  where  there  is  no  proof  of 
the  laws  of  the  Territory.  (Ark.)  716.  Deliv- 
ery of  chattels  to  a  morieagee  cures  all  defects 
in  the  mortgage.  Id,  A  mortgagee  of  chat- 
tels who  has  possession  does  not  lose  his  secur- 
ity by  lending  them  to  the  mortgagor,  although 
the  mortgage  is  not  filed  or  recorded.    Id, 

Tnjvnction,  To  justify  a  mandatory  pre- 
liminary injunction  a  clear  case  of  prospective 
injury  for  which  the  plaintiff  will  have  no 
adequate  remedy  at  law  ia  indispensable. 
<Cal.)  00.  In  addition  to  the  allegation  of 
special  damage,  it  must  be  alleged  that  other 
or  further  acts  are  threatened,  that  defendant  is 
Dot  responsible  for  the  amount  of  the  damage, 
«nd  that  there  will  be  extraordinary  impedi- 
ment in  the  way  of  recovering  the  amount  b^ 
an  action  at  law.  to  justify  a  mandatory  wnt 
of  injunction.  Id,  A  preliminary  injunction 
will  not  be  retained  where  the  acts  to  be  re- 
•atrained  had  been  performed  before  the  order 
was  made  or  served.  Id,  A  decree  for  in- 
junction, and  the  abatement  of  a  saloon  nui- 
sance, obtained  by  one  citizen  of  a  county,  is  a 
bar  to  a  suit  by  another  citizen  of  the  same 
•countv,  in  the  absence  of  anything  to  show  why 
such  first  decree  remains  unenforced.  (Iowa) 
721.  Where  a  contract  stipulates  for  personal 
aervices.  such  as  involve  special  ment,  skill, 
knowledge  or  ability  which  could  not  be  easily 
obtained  from  others,  nor  be  compensated  in 
damages  at  law,  preventive  remedy  by  injunc- 
tion will  apply  because  of  the  inadeauacy  of 
the  remedy  at  law  to  compensate  in  damages 
for  their  breach.    (Or.)  663. 

Mandumtu.  The  existence  of  another  spe- 
cific remedy  is  not  a  bar  to  a  writ  of  mandamus 
which  will  afford  a  proper  and  sufficient 
temedy    (111.)  161. 

JviHcial  sale,  A  specific  lien  upon  property 
aold,  for  payment  of  the  purchase  money,  with 
no  defeasance  provided  for,  is  not  subject  to 
sale  under  execution.  (Ck)lo.)  708.  Anexecu- 
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thereat  and  consented  to  the  application  of  the 
proceeds  on  the  judgment  against  him«  and 
receives  the  surplus  and  demands  the  securi- 
ties pledged  for  the  payment  of  the  judgment 
debt.  i3.  On  foreclosure  of  deeds  of  trust 
on  land  across  which  a  railroad  is  constructed, 
the  decree  should  not  except  the  right  of  way 
from  the  sale;  where  it  is  not  shown  Chat  the 
company  holds  its  right  of  way  by  a  title 
superior  to  the  trust  deeds.  (Iowa)  52.  Land 
may  be  sold  in  parcels  to  separate  purchasers 
at  one  sale  under  a  power  in  a  mortgage,  if  the 
sale  is  made  in  such  a  manner  as  to  obtain  the 
most  money  for  the  land.  (Mass.)  288.  An 
assignee  of  a  mortgage  for  collateral  security 
can,  as  against  the  mortgagor  and  those  who 
claim  under  him,  execute  a  power  of  sale  as 
fully  as  if  the  assignment  were  absolute.  Id, 
Neither  the  mortgagor  nor  his  grantee  holds 
adversely  to  the  mortgagee  untu  he  has  dis- 
tinctly disclaimed  holding  under  him,  and 
asserted  title  in  himself.    Id, 

Bemedy  in  equity  ;  HU  to  eet  aHde  ttiU.  The 
dismissal  of  a  bill  to  set  aside  a  will  is  proper 
as  to  a  defendant  named  in  the  will  as  execu- 
tor ;  and  where  he  files  a  disclaimer  of  any  in- 
terest in  the  estate  it  renders  him  a  competent 
witness  for  either  party  to  the  suit  ^U.)  167. 
Persons  who  afe  both  heirs  and  devisees,  and 
made  defendants  in  a  bill  to  set  aside  the  will, 
should  be  permitted  to  testify  in  behalf  of  the 
contestants,  unless  interested  with  the  latter. 
Id, 

Selirffromfiraud.  The  fact  that  a  transac- 
tion is  against  public  policy  in  law  will  not 
prevent  a  remedy  against  the  party  guilty  of 
fraud,  in  fayor  of  tne  other  who  is  not  con- 
sciously wrong.  (Mich.)  498.  The  maker  of 
a  note  given  for  Bohemian  oats,  induced  to 
give  it  by  persistent  acts  and  misrepresenta- 
tions, will  not  be  denied  relief  on  the  ground 
that  he  is  in  pari  delicto.  Id,  Fraudulent 
representations  as  to  an  alleged  coiporation 
whose  pretense  of  legal  existence  is  a  fraud 
need  not  be  in  writing  in  order  to  sustain  an 
action  for  fraud.  Id,  One  who  sells  a  note 
which  is  void  in  his  hands,  on  grounds  of  pub- 
lic policy,  fraudulently  representing  it  to  be 
good,  is  liable  to  the  purchaser  for  uie  money 
paid  therefor,  although  the  purchaser  might 
have  collected  it  from  the  maker.  (Mich.)  iSil, 
Fraudulent  intent  in  an  action  for  deceit  may 
be  maintained  by  proof  of  a  false  statement, 
not  mere  matter  or  opinion,  estimate  or  judg- 
ment, made  as  of  the  party's  own  knowledge, 
without  proof  of  actual  intent  to  deceive. 
(Minn.)  149.  It  is  immaterial  whether  such 
statements  are  made  innocently  or  knowingly. 
It  is  as  fraudulent  to  affirm  the  existence  of  a 
fact  about  which  one  is  in  entire  ignorance  as 
it  is  to  affirm  what  is  false,  knowing  it  to  be  sa 
Id,  Where  tax  receipts  are  received  by  a  bank, 
it  becomes  at  once  legally  liable  to  the  deposi- 
tor as  for  so  much  cash  deposited.  (Ind.)  191. 
In  determining  the  liability  of  a  bank  foi 
fraudulent  representations  as  to  solvency,  made 
for  the  puipose  of  inducing  certain  deposits  in 
the  form  of  tax  receipts,  the  time  of  deposit  is 
the  time  when  they  were  delivered  ana  cred- 


l)ooks  of  the  bank  for  five  days  thereafter,  in 
Tesolving  the  queetioD  whether  the  whole 
Amount  has  been  checked  out  after  such  repre- 
sentations. Id.  No  relief  can  be  granted 
under  a  bill  based  on  fraud,  where  the  charge 
of  fraud  is  not  sustained.  (U,  8.  C.  0.  N.  Y,) 
505.  The  condition  in  income  bonds  and  a 
mortgage  on  a  railroad  securing  *hem.  that  no 
rieht  of  action  shall  exist  until  the  board  shall 
■adjudge  and  award  the  ascertained  net  earn- 
ings, does  not  preclude  remedy  when  the  direc- 
tors improperly  neglect  or  refuse  to  take  the 
necessa^  action.  Id,  Merely  passing  a  reso- 
lution that  no  income  has  been  earned  is  not 
conclusive  as  to  the  rights  of  the  holders  of  in- 
come bonds  where  the  duty  of  the  board  of 
directors  is  to  ascertain,  fix  and  declare  the 
amount  of  net  earnings,  and  as  to  what  net 
•earnings  have  been  made.  Id.  In  a  mortgage 
to  secure  income  bonds,  describing  the  lines  of 
road  to  be  included,  the  words  '*  hereafter  to 
belong  to  the  party  of  the  first  part,"  do  not 
«over  additional  lines  outside  of  the  specified 
limits,  which  are  subsequently  acquired  by  the 
mortgagor.  Id.  The  net  earnmgs  due  to 
holders  of  income  bonds  are  to  be  ascertained 
by  deducting  the  amounts  necessary  for  ordi- 
nary expenses,  betterments,  etc.,  from  the 
gross  earnings  of  the  particular  line  mortgaged, 
not  of  a  larger  system  of  which  the  mortgaged 
line  has  become  a  part ;  the  bondholders  are 
entitled  to  have  those  earnings  separately  kept 
And  divided.    Id. 

Edief  from  usurious  contract.  Where  usuri- 
ous interest  has  been  paid  upon  a  debt,  equity, 
in  stating  the  account  between  the  parties,  will 
credit  upon  the  principal  unpaid  whatever 
usurious  interest  has  been  paid.  (W.Va.)  427. 
A  note  for  the  payment  of  a  sum  of  mone^ 
given  bona  fide  for  purchase  money  for  land  is 
a  part  of  the  purchase  price  and  not  usurious, 
and  the  rate  of  interest  called  for  in  it  will  be 
enforced.  Id.  Where  questions  purely  of 
fact  are  referred  to  a  commissioner,  his  find- 
ing, though  not  as  conclusive  as  the  verdict  of 


Doctrine  of  eontribution.  When  a  vendor 
sells  part  of  a  tract  subject  to  a  mortgage  which 
covers  the  entire  tract,  the  vendor  and  pur- 
chaser stand  on  the  same  level  and  must  con- 
tribute towards  payment  of  the  mortgage. 
(Ala.)  451.  A  bona  fide  purchaser,  with  a 
stipulation  for  a  good  and  sufficient  title,  of  a 
portion  of  lands  subject  to  a  vendor's  lien,  is 
entitled  to  have  the  remaining  portions  of  the 
land  first  sold  to  satisfy  the  lien.  Id,  Parties 
to  a  suit  to  enforce  the  lien  for  the  purchase 
price  of  land  charged  by  a  testator  with  the 
payment  of  a  vendor's  lien  upon  that  and  other 
lands  are  not  estopped  ftom  enforcing  contri- 
bution by  a  purchaser  at  a  sale  under  the  de- 
cree. Id.  Where  land  so  charged  is  resold 
under  a  decree  in  a  proceeding  to  enforce  the 
lien,  if  the  purchaser  at  such  resale  buys  sub- 
ject to  the  original  lien,  he  has  no  claim  to  a 
preference  over  the  devisees  of  the  other  lands 
subject  to  such  Hen.  Id.  Creditors  who  at- 
tach goods  in  good  faith  are  not  such  wrong- 
doers as  to  be  denied  the  right  of  contribution 
between  each  other.  (III.)  ^.  One  of  several 
attaching  creditors  may  1x9  required  to  contrib- 
ute to  the  payment  of  the  damages  recovered  in 
the  trespass  suits  against  the  other  attaching 
creditors.    Id. 

Eight  of  subrogation.  A  i>erson  who  loans 
money  to  pay  a  mortgage  may  be  subrogated 
to  the  rights  of  the  former  mortgagee,  where 
the  mortgagor,  with  intent  to  defraud  the 
lender,  conveys  the  property  to  a  third  person 
who  has  full  knowledge  of  the  loan  and  agree- 
ment. (Wis.)  61 .  Though  property  be  sold  at 
ft  judicial  sale  under  a  junior  mortgage,  and 
purchased  by  the  junior  mortgagee,  the  pro- 
ceeds of  the  sale  belong  to  the  debtor,  under  the 
maxim  caveat  emptor.  The  junior  mort^^ee 
has  no  right  of  subrogation  to  the  position 
originally  held  by  the  owners  of  the  superior 
liens  discharged  out  of  the  proceeds  of  a  subse- 
quent sale  and  the  senior  mortgage  sale.  (Ga.) 
78. 


VII.  Damages  fob  Tobt& 


AcHoM  for  torts.  A  bfll  of  particulars  need 
«iot  be  ordered  to  be  filed  in  an  action  of  tort 
where  the  case  is  sufficiently  stated  in  the  dec- 
laration. ( Va.)  949.  A  suit  for  a  tort,  brought 
against  a  husband  and  wife  jointly,  does  not 
abate  upon  the  death  of  the  husband  during  its 
pendency,  but  may  proceed  against  the  wife 
alone.  (R.  I.)  118.  An  averment  that  con- 
nected acts  were  done  by  several  in  pursuance 
of  a  conspiracy  does  not  so  change  the  nature 
of  the  action  if  it  is  shown  that  the  acts  were 
^one  by  one  only.  (Mass.)  (K^.  Applied  to  a 
case  where  a  dty  officer  corruptly  agrees  with 
another  to  use  his  infiuenoe  to  induce  a  pur- 
•€haf>e  at  an  advanced  price,  the  profits  to  be  di- 
vided between  them.  Id.  After  a  declaration 
has  been  amended,  a  motion  to  dismiss  raises 
only  the  question  of  the  sufficiency  of  the  dec- 
laration as  amended.  (Ga.)  152.  Where  a 
right  of  action  for  a  tort  is  given  by  statute  of 
<another  State,  the  leas  fori^  not  the  lex  lod,  ap- 
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plies  on  the  subject  of  limitation.  Id.  Where 
there  is  a  general  yerdict,  and  also  special  find- 
ings of  fact,  one  of  the  findings  of  fact  cannot 
be  set  aside  without  a  new  trial  of  that  partic- 
ular fact,  especially  if  when  set  aside  it  would 
reouire  a  different  judgment,  as  contrar^r  to  the 
evidence.  (Minn.)  679.  Actions  relating  to 
the  existence  of  a  nuisance  are  not  vrithin  the 
provisions  of  the  Code  making  the  right  of  ap- 
peal depend  upon  the  amount  in  controversy. 
(Iowa)  588. 

For  libel  athd  slander.  No  averment  of 
special  damages  is  necessary  in  an  action  to  re- 
cover damages  for  slander  spoken  with  refer- 
ence to  the  official  position  of  a  political  officer. 
(Mass.)  680.  While  spoken  words  to  be  de- 
famatory cd  a  public  officer  need  not  import  a 
charge  of  crime,  yet  they  must  impute  to  him 
some  incapacity  or  lack  of  due  qualification  to 
fill  the  position,  or  some  past  misconduct  or  the 
holding  of  principles  which  are  boatile  to  the 
56 


not  actionable  without  averment  and  proof  of 
special  damages.  Id.  The  old  doctrine  of 
scandalym  magnatum  has  never  been  adopted 
in  Massachusetts  as  a  special  remedy.  Id. 
Baying  **  That's  a  lie,"  of  material  testimony  of 
a  witness  on  the  opposite  side,  is  not  actionable 
when  spoken  during  the  trial  of  an  action 
against  a  corporation  by  its  manager.  (N.  C.) 
7S0.  The  manager  of  a  corporation  on  a  trial 
has  the  privilege  he  would  have  if  he  was  him- 
self a  party,  in  respect  to  words  spoken  by  him. 
Id.  A  party  to  an  action  is  protected  against 
all  inquiry  into  his  motives  in  uttering  words, 
during  the  course  of  the  trial,  that  are  pertinent 
to  the  issue.  Id,  A  letter  saying  that  a  person 
'*  expects  to  pay  a  claim  out  of  what  he  hopes 
to  beat  my  company  in  a  suit  now  pending  "  is 
irrelevant  in  an  action  by  him  for  alleffed  slan- 
derous words  spoken  in  the  course  of  the  trial. 
Id,  A  publication  charing  that  the  books  of 
another  person  infringed  a  copyright  is  priv- 
ileged when  made  by  a  person  claiming  exclu- 
sive rights  under  the  copyright,  unless  made 
with  express  malice.    (K  Y.)  808. 

Breach  of  promise  of  marriage.  The  suflai- 
ciency  of  the  evidence  to  support  a  verdict  can- 
not be  considered  on  an  error  for  refusal  to 
grant  a  nonsuit  or  to  arrest  judgment.  (Pa.) 
481.  Evidence  that  the  settlement  of  a  suit  for 
money  loaned,  and  of  a  prosecution  for  forni- 
cation committed,  included  a  cause  of  action 
for  breach  of  a  promise  of  marriage  made  on 
the  same  day,  fa  admissible  in  a  suit  for 
'breach. of  promise.  Id,  Conununicationsto  a 
law  student,  although  made  while  he  is  em- 
ployed to  advise  and  assist  in  a  lawsuit,  are  not 
privileged.    Id, 

Trespasi  on  real  property.  The  attempt  to 
seduce  and  debauch  Uie  wife  of  another  man 
will  not  sustain  an  action  of  trespass  for  break- 
ing and  entering  his  close,  when  alleged  merely 
by  way  of  aggravation.  (Ind.)  736.  A  person 
who  enters  another's  premises  under  an  express 
license  does  not  become  a  trespasser  ah  initio 
ty  wrongful  acts  while  upon  the  premises.  Id, 
A  representation  by  a  defendant  that  he  wanted 
to  enter  the  premises  and  obtain  a  shovel  is 
flufiScient  without  averring  facts  necessary  to 
establish  fraud.  Id.  Everyone  must  so  enjoy 
his  property  as  not  to  injure  the  properly  of 
another,  (ind.)  449.  The  measure  of  damages 
for  removing  the  lateral  support  to  land 
wbereby  it  sinks  and  falls  away  is  the  diminu- 
tion of  the  value  of  the  lot  by  reason  of  the  act 
Id.  The  natural  right  of  lateral  support  to  land 
does  not  extend  to  buildings  placed  thereon,  if 
reasonable  care  has  been  exercised,  and  the 
earth  would  not  have  given  away  except  for  the 
added  weight  of  the  buildings.  Jd.  It  fa 
proper  to  limit  the  re-cross-examination  of  a 
witness  who  has  been  examined  and  fully 
cross  examined.  Id,  An  action  for  trespass 
upon  lands  in  another  State  cannot  be  brought 
in  J^Iassacbusetls  by  trustee  process  under  the 
btatute,  autliorizing  personal  actions  including 
trespass  qvare  clavsum  to  be  brought  by  trustee 
process.  The  Statute  did  not  ^ve  a  new  iuris- 
diction  or  make  local  actions  transitory. 
(Muss.)  416. 
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sance,  but  such  result  flows  from  a  particular 
manner  of  doing  the  act,  the  legislative  license 
is  no  defense.  (Minn.)  763.  Damages  for  in- 
luries  to  wells  of  clear,  fresh  water,  caused  by 
boring  for  gas  or  oil,  may  be  recovered  if  the 
party  boring  knew  or  ought  to  have  known  of 
the  existence  of  the  stratum  of  fresh  and  the 
deeper  stratum  of  salt  water,  and  that  the  bor- 
ing would  inevitably  mix  the  two,  which  at  a 
reasonable  expense  could  have  been  avoided. 
(Pa.)  280.  A  lot  owner  whose  only  means  of 
ingress  and  egress  to  and  from  hfa  lot  by  vehi- 
cles fa  through  an  intersecting  street,  may 
maintain  an  action  for  the  special  injury  re- 
sulting from  a  blockade  of  the  entrance  to  tiie 
latter  street  by  railroad  cars.  (Colo.)  254. 
The  amount  of  deterioration  in  the  rental  value 
of  premises  as  affected  by  the  nuisance  is  the 
measure  of  damases  for  the  nufaance.  Id.  A 
mill-dam,  which  has  become  a  nuisance  by  the 
gradual  growth  of  a  city  around  it,  will  not  be 
abated  in  equity;  the  fact  that  it  is  a  nuisance 
must  be  first  established  at  law.  (Pa.)  737. 
Where  a  railroad  fa  so  constructed  as  to  cause 
water  to  occasionally  overflow  lands  adjacent, 
an  action  will  lie  to  recover  damai?es  resulting, 
and  the  Statute  of  Limitations  will  begin  to  run 
upon  the  happeninj?  of  the  injury  complained 
of.  (Ark.)  804.  The  fact  that  telegraph  and 
telephone  poles  and  wires  prevented  the  extia- 
guisbment  of  a  fire  does  not  make  the  company 
owning  them  liable  for  the  loss,  where  the  land 
owner  nad  built  by  the  side  of  them,  and  had 
never  objected  to  them  in  any  way  before  the 
fire.    (Mich.)  455. 

Negligence  of  bailee,  A  hotel  proprietor  in- 
curs a  liability  for  the  safe  keepioff  of  baggage 
of  a  guest  the  moment  the  hotel  porter  mdi- 
cates  the  conveyance  by  which  he  can  reach 
the  hotel  and  takes  charge  of  hfa  baggage 
check.  ((Ja.)  483.  Any  private  arran£:ement 
between  the  proprietor  and  carrier  unknown 
to  the  guest  fa  immateriaL  Id,  The  failure 
of  the  guest  to  inform  the  porter  that  the  bag- 
gage contains  valuable  jewelry  and  clothing 
wiU  not  prevent  hfa  recovery  against  the  pro- 
prietor for  the  loss  of  the  baggage.  Id,  A 
sleeping-car  company,  rendering  service  sim- 
ilar to  an  innkeeper,  fa  subject  to  the  same 
liabilities.  (Neb.)  809.  The  business  of  a 
stock-yard  corporation  corresponds  in  many 
respects  with  the  business  of  warehousemen. 
(N.  J.)  855. 

For  neglect  of  Ummi^  etc,,  to  repair  highxtay. 
Failure  of  a  town  to  provide  railings  on  bar- 
riers at  dangerous  places  on  public  highwayt 
will  render  it  liable  for  injuries  thereby  results 
ing.  (Mich.)  695.  The  duty  of  townships. 
viUflges,  etc.,  to  keep  highways  safe  and  con- 
venient for  public  travel  fa  made  imperative 
by  statute.  Id,  It  fa  a  question  for  the  jury 
whether  railings  or  barriers  are  necessary  to 
make  a  highway  reasonably  safe  for  travelers. 
Id.  Notice  to  township  officers  of  the  neces- 
sity of  barriers  or  railings  in  a  highwa?  is  suffi- 
cient, where  it  fa  shoWfi  that  they  lived  in  clo.^ 
proximity  and  some  of  them  frequently  passed 
over  it.  Id,  Whether  an  injury  would  have 
occurred  if  proper  railings  or  barriers  had 
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l>een  provided  at  the  place,  fa  a  question  for 
the  jur^.  Id,  Whether  a  particalar  yehlcle 
is  uusuitable  and  not  roadworthy  is  a  question 
for  the  jury.  Id.  It  is  not  negligence,  aa 
matter  of  law,  for  a  person  in  charge  of  a  ve- 
liicle  to  place  his  shoulder  to  the  yehicle  to 
prevent  overthrowing.  The  most  that  can  he 
claimed  against  him  is  that  it  is  a  question  for 
the  jury.  Id,  A  general  custom  and  usage 
ma  to  placing  railings  or  harriers  along  the 
highway  embankment  is  of  no  importance  in 
determining  the  liability  of  a  town.    Id, 

FcT  negltgenee  eavHng  death.  The  pendency 
of  a  former  suit  is  not  a  ground  for  abatement 
of  an  action  unless  both  actions  are  pending  in 
the  same  jurisdiction.  (R  I.)  719.  An  action 
may  be  maintained  in  one  State  by  the  per- 
sonal representative  of  one  killed  by  the  negli- 
gent act  of  a  common  carrier  in  another  State 
to  recover  damages  resulting  from  such  negli- 
gence, where  the  cause  of  action  survives  by 
the  statutes  of  the  State  where  it  arose,  and  a 
similar  statute  exists  in  the  State  where  the  suit 
is  brought  Id,  A  statute  providing  that 
"when  administration  is  taken  in  the  State  upon 
the  estate  of  a  nonresident  decedent  the  estate 
found  there  fa  to  be  applied  there  primarily  to 
the  payment  of  domestic  creditors,  will  not 
prevent  the  administrator  from  bringing  suit 
wherever  he  can  upon  a  cause  of  action  for 
the  negli^nt  act  of  a  common  carrier  causiDg 
personal  injury  to  him.  Id.  In  an  action  for 
damages  for  death  caused  by  negligence,  plain- 
tiff may  prove  the  speed  at  which  the  train 
was  runnmg,  on  the  questions  of  due  care  on 
the  part  of  the  deceased,  and  of  the  bearing  of 
other  alleged  acts  and  omissions  of  the  com- 
pany's servants  upon  the  injury.  (111.)  418. 
In  an  action  by  a  father  as  administrator,  de- 
fendant cannot  show  that  plaintiff  was  wealthy 
and  able  to  hire  others  to  perform  the  services. 
Id,  A  railroad  company  is  subject  to  the  Gen- 
eral Statutes  of  the  State  respecting  the  signals 
at  public  highway  crossings,  notwithstanding 
other  rules  are  provided  by  its  charter;  and 
positive  and  direct  testimony  fa  not  absolutely 
required  to  prove  the  fact  that  the  required 
signals  were  not  given;  it  fa  sufficient  if  the 
jury  believe  that  such  signafa  were  not  given. 
Id,  Damages  in  such  cases  may  be  allowed  for 
the  loss  of  service  or  earnings  during  the 
period  of  minority.    Id, 

For  perianal  ii^uriee  eaueed  hy  negligence, 
Evidence  that  plaintiff  was  dependent  upon 
bis  earnings  foi  the  support  of  himself  and  wife 
is  admissible  as  tending  to  show  that  he  was 
unable  to  employ  a  physician  of  special  skill 
to  rebut  a  claim  that  he  had  not  used  ordinary 
care.  (FolleU,  Ch,  J„  and  Potter,  J„  dissent.) 
(N.  Y.)  765.  An  attorney  may  waive  the  priv- 
ilege of  hfa  client  as  to  information  acquired 
by  a  phjTsician  in  attending  him,  and  ni&y  call 
the  physician  as  a  witness.  Id,  The  opinion 
of  a  physician  may  be  given  as  to  what  will  be 
the  result  of  a  disease  in  the  natural  and  ordi- 
nary course.  Id,  A  physician  may  testify  as 
to  the  length  of  time  that  a  diseased  person 
will    live,   although   he   can  only  give   the 

Erobability  from  the  history  of  other  simi- 
ir  cases.  Id,  A  photograph  showing  how 
a  person's  limbs  have  been  contracted  fa 
admissible  where  a  physician  testified  that 
it  was  taken  in  hfa  presence  and  accu- 
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rately  represented  the  condition  of  the  limbs. 
Id. 

Contributory  negligence  to  defeat  recovery. 
Where  a  shipper,  by  consent  of  a  railroad  com- 
pany, undertakes,  with  the  help  of  hfa  own 
employes  alone,  to  run  cars  down  a  grade  to 
the  place  where  they  are  needed  for  loading, 
the  railroad  company  is  not  liable  to  an  action 
for  damages  on  account  of  injuries  resulting. 
(Tenn.)  727.  For  a  postal  clerk  to  ride  in  a 
mail  car  while  off  duty,  in  the  absence  of  any 
rule  of  the  railroad  company  forbidding  him, 
fa  not  contributory  negligence.  (Md.)  706. 
Where  Uie  want  of  care  and  diligence  as  im- 
puted to  a  fireman  relates  to  hfa  failure  to  keep 
the  engineer  awake  or  take  measures  for  his 
own  safety,  the  question  whether  hfa  conduct 
would  or  would  not  be  negligence  fa  for  the 
jury.    (Ga.)  214. 

Negligence  of  third  party  not  imputable  to 
party  injured.  Where  a  child  suffers  personal 
injuries  through  another's  negligence,  the  con- 
tributory negligence  or  wrongful  act  of  hfa 
parent  without  volition  on  his  part  fa  not  im- 
putable to  him.  (Iowa)  545;  (Mo.)  537.  Nor 
will  the  negligence  of  another  child  ten  years 
old,  hfa  only  protector,  defeat  the  action. 
(Mo.)  587.  The  right  of  recovery  in  favor  of 
the  estate  of  a  chUd  killed  by  another's  negli- 
gence is  not  affected  by  the  fact  that  the  pa- 
rents, who  are  entitled  to  his  estate  by  inher> 
itance,  contributed  to  the  accident  (Iowa> 
545.  Ohildren  are  required  to  exercise  only 
that  degree  of  care  which  persons  of  like  age,, 
capacity  and  experience  mi^ht  be  reasonably 
expected  to  naturally  or  ordinarily  use  in  the 
same  situation  and  like  circumstances.  (Ala.) 
418.  The  negligence  of  the  driver  of  a  private 
vehicle  cannot  be  imputed  to  one  who  fa  riding 
with  him  merely  by  invitation.  (Pa.)  148. 
One  who  might  have  seen  the  danger,  but  nei^- 
lected  to  warn  the  driver,  or  ask  to  get  out,  is 
guilty  of  negligence  and  cannot  recover  for  in- 
juries received  in  a  collfaion  with  the  engine 
at  the  railroad  crossing.    Id, 

For  injuria  llirough  negligence  of  employee 
and  agents.  A  machinist  employed  by  a  cor- 
poration in  its  factory,  to  keep  machinery, 
takes  the  risk  of  the  incompetency  or  negli- 
gence of  other  employes  or  officers  or  agents  of 
the  corporation,  rendering  it  dangerous.  (Qa.) 
190.  A  corporation  the  membership  in  which 
fa  limited  to  officers  and  agents  of  fire  insurance 
companies  is  a  private  and  not  a  public  corpo- 
ration, nor  fa  it  a  public  charity;  and  it  is  liable 
in  damages  for  injuries  resulting  from  the  neg- 
ligence of  its  servants,  notwithstanding  the  sav- 
ing of  life  and  property  fa  referred  to  in  its 
charter  in  general  terms.  (Mass.)  778.  A 
municipal  corporation  is  not  liable  for  injuries 
resulting  from  negligent  acts  of  one  employed 
by  it  to  enforce  an  ordinance.  (III.)  270.  A 
master  mechanic  in  a  machine  shop,  having 
control  of  the  shop,  whose  duty  fa  to  manage  a 
distinct  department  of  the  master's  business  as 
a  foreman,  is  not  the  fellow  servant  of  a  ma- 
chinist employed  in  the  shop.  (Ind.)  584.  An 
employ^,  in  entering  the  service,  does  not  as- 
sume a  risk  created  by  the  negligent  act  of  the 
master's  representative.    Id, 

Master  and  servant.  The  measure  of  risk 
which  a  fireman  ought  to  incur  fa  that  only 
which  hfa  duty  and  obligations  to  the  company 


eral  days  after  the  event,  supported  by  affidavit, 
are  sot  admissible  in  evidence.  Id.  It  being 
in  question  whether  a  fireman  could,  by  report- 
ing tbe  facts  of  his  situation  to  an  official,  have 
obtained  relief  from  his  peril,  evidence  is  ad- 
missible to  show  that  relief  would  probably 
have  followed  in  a  specified  way.  Id,  An 
€mploy6,  though  obligated  in  writing  to  "study 
the  rules  governing  employes,  car3ully  keep 
posted  and  obey  orders,"  is  not  bound  by  rules 
of  which  he  is  ignorant.  Id,  Trackmen  are 
aot  fellow  servants  with  trainmen  on  the  same 
road.  (U.  8.  C.  C.  Vt.)  75.  Trackmen  on  a 
band-car  have  a  right  to  suppose  that  an  ap- 
proaching train  will  slow  up  on  warning  sent 
by  a  flagman,  and  may  remain  upon  the  nand- 
car  wim  their  boss  until  it  appears  that  it 
will  be  struck  by  the  train.  Jd.  To  run 
a  train  towards  a  hand-car  after  warning, 
without  any  lookout  ahead,  is  a  neglect  of  duty 
of  the  trainmen,  for  which  the  railroad  com- 
pany is  liable.  Id,  Although  the  conductor 
may  employ  the  surgical  aid  demanded  by  the 
urgency  of  the  occasion,  yet  when  a  compe- 
tent surgeon  has  been  procured,  or  bis  procure- 
ment confirmed  by  the  conductor,  the  company 
will  not  be  liable  for  further  services  rendered 
at  the  latter's  request.  (Ind.)  330.  A  brake- 
man  has  a  right  to  assume,  in  the  absence  of  no- 
tice to  the  contrary,  that  a  tunnel  is  of  equal 
height  throughout.  (N.  Y.)  246.  Judicial  no- 
tice may  be  taken  oi  the  height  of  the  human 
body  and  the  measurement  of  its  several  parts, 
on  a  verdict  finding,  without  any  evidence  as 
to  plaintifif's  height,  that  while  sitting  on  a  car 
he  was  struck  on  the  head  by  an  arch  four 
feet  seven  inches  above  the  top  of  the  car.  Id, 
A  master  is  not  bound  to  warn  his  servant,  a 
boy  twelve  years  of  age,  of  the  danger  of  injury 
from  a  rapidly  revolving  cog-wheel  in  plain 
sight,  where  he  has  been  employed  about  the 
machinery  for  nearly  two  months  and  possess- 
es the  intelligence  common  to  boys  of  his  age. 
(Mass.)  738.  If,  however,  the  boy  possesuses 
less  than  average  intelligence,  which  the  master 
ought  to  have  known,  evidence  may  justify  a 
jury  in  finding  the  master  negligent  in  failing 
to  give  him  warning,  in  an  action  to  recover 
damages  for  iniuries  received  in  that  way.  Id. 
Carriers  liable  for  injuries  to  passengers.  A 
railroad  company  must  make  it  safe  for  passen- 

fers  to  leave  its  cars  and  stations.  (Ind.)  198. 
t  must  light  its  stations  and  platforms  if  pas- 
sengers are  discharged  after  dark,  and  must 
keep  them  in  safe  condition  when  used  in  com- 
mon by  different  companies,  and  it  will  be  re- 
sponsible, although  the  defect  which  causes  the 
injuries  is  in  fact  located  upon  the  portion  of 
the  platform  belonging  to  the  other  company. 
Id,  It  is  competent,  on  cross-examination,  to 
ask  a  medical  witness  his  opinion  as  to  the 
probable  results  of  an  injury,  for  the  purpose 
of  testing  his  skill.  Jd,  The  omission  of  mere 
formal  statements  will  not  vitiate  a  special  ver- 
dict. Id,  The  petition  in  an  action  for  dam- 
ages for  personal  injuries  inflicted  through  neg- 
ligence need  not  allege  that  authority  to  carry 
passengers  was  given  to  the  conductor  in  charge 
of  the  train.  (Mo.)  409.  If  one  is  riding  on  a 
freight  train,  the  company  owes  him  a  duty, 
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person  to  nde  on  such  train,  even  without  pay- 
ment of  fare.  Id,  When  a  car  containing  a 
sleeping  passenger  becomes  detached,  the  fail- 
ure on  the  part  of  the  trainmen  either  to  warn 
the  passenger  or  to  signal  a  coming  train  at  a 

E roper  distance  from  the  standing  car,  there 
eing  ample  time,  wiU  furnish  evidence  of  grost 
negligence.  Id.  One  who  is  on  a  freight  train 
with  the  knowledge  and  consent  of  the  jMgents 
in  charge  is  not  there  wrongfully.  Id,  Where 
a  passenger  was  riding  on  a  car  with  his  elbow 
resting  on  the  window  sell,  and  slightly  pro- 
jecting out  of  the  window,  the  question  of  hia 
contributory  negligence  was  for  the  jury.  (Or.) 
656.  A  railroad  company  owes  the  duty  to  a 
passenger  thrown  on  its  tracks  by  fault  of  its 
servant,  producing  mental  incapacity,  to  pre- 
vent injury  to  him  from  its  trains.  (Ind.)  241. 
The  wrong  of  leaving  a  passenger  with  mental 
incapacity  on  its  track  exposed  to  great  and 
known  peril  is  the  proximate  cause  of  his 
death  resulting  from  his  being  subsequently 
struck  by  a  train.  Id,  The  drunken  condi- 
tion of  a  passenger  will  not  excuse  a  carrier 
from  liability  for  negligently  exposing  him  to 
danger.  Id,  Recklessness,  reaching  in  degree 
to  an  utter  disregard  of  consequences,  may  sup- 
ply the  place  of  a  specific  intent,  and  be  suffi- 
cient to  establish  willfulness.  Id.  In  an  ac- 
tion to  recover  damages  for  death  of  a  person 
wandering  in  a  dazed  condition  along  a  nul- 
road  track,  evidence  of  negligence  on  the  part 
of  defendant's  servants,  which  may  have  caused 
decedent  to  be  upon  the  track  in  such  condi- 
tion, is  admissible.  Id.  It  is  the  duty  of  those 
in  charge  of  a  grip  cable-car  to  be  on  the  look- 
out and  take  all  reasonable  measures  to  avoid 
iniuries  to  persons  who  mav  be  upon  the  street; 
this  duty  is  not  discharged  as  a  matter  of  law 
by  ringing  the  bell  and  seeing  that  the  tradL  he- 
fore  the  car  is  clear,  without  looking  to  the 
right  or  the  left.  (Mo.)  536.  Objection  to 
want  of  evidence  is  not  considered  on  appeal 
when  the  point  was  admitted  in  the  answer  and 
not  questioned  on  the  trial.    Id. 

Carrier^s  negligence  the  pro<timate  cause  of 
the  injury.  A  carrier's  negligent  act,  from 
which  an  injury  results,  will  b^  deemed  its 
proximate  cause,  unless  tJie  consequences  wers 
unnatural  and  unusual,  although  the  precise  ac- 
cident which  occurred  might  not  have  been  an- 
ticipated. (Ind.)  198.  One  negligent  person 
cannot  escape  liability  for  his  negligence  be- 
cause of  the  negligence  of  a  third  person.  Id. 
One  injured  by  another's  negligence,  who  did 
all  that  the  most  prudent  person  could  well 
have  done  under  the  circumstances,  will  be  ab- 
solved from  the  charge  of  contributory  negli- 
gence.   Id, 

Carriers;  for  loss  or  injury  to  property.  It 
is  the  statutory  duty  of  an  express  company  to 
receive  a  package  of  money  "whenever  ten- 
dered" except  at  times  for  repose,  or  for  taking 
meals  according  to  the  usages  of  the  plnoe; 
therefore  a  rule  of  the  company  prohibiiing 
the  receipt  of  money  packages  except  on  tbe 
same  day  of,  and  prior  to,  the  arrival  and 
departure  of  trains,  is  void.  (N.  C.)  271.  One 
engaged  in  transporting  baggage  is  liable  for 
the  value  of  articles  oontahied  in  a  valise  deliv^ 


ered  to  his  agent  for  transportation  and  lost 
solely  tbrough  such  agent's  negligence,  where 
the  owner  of  the  valise  was  ignorant  of  posted 
notices  to  the  contrary.  (Ind.)  619.  A  cata- 
lo^e  prepared  by  a  traveling  salesman,  his 
own  individual  property  and  carried  as  an  article 
convenient  and  necessary  in  his  business  while 
traveling,  is  personal  baggage  for  which  he 
may  recover  when  lost  bv  a  baggage  transfer 
carrier.  Id.  Where  the  shipper  accompanying 
his  stock  voluntarily  placed  himself  in  a  posi- 
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tioD  of  known  danger,  and  not  to  look  after  or 
care  for  bis  stock,  the  railroad  company  is  not 
liable  in  damages  for  his  injuries.  {Ejboi,)  646. 
EaUroads;  far  injury  to  $tock.  In  an  action 
for  damages  fbr  injury  to  a  horse,  expenses  in- 
curred in  good  faith  in  attempting  a  cure  may 
be  recovered  in  addition  to  the  actual  value  of 
the  animal  at  the  time  the  injurv  occurred,  al- 
though defendant  was  not  consulled  in  relation 
to  the  matter  of  the  attempted  cure.  (Mich.) 
464. 
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Orime.  The  nonperformance  of  an  impos- 
sible act  cannot  be  made  a  crime,  for  which  the 
delinquent  may  be  punished;  so  a  statute  which 
makes  criminally  liable  any  person  for  failure 
to  construct,  keep  and  maintain  good  side- 
walks is  unconstitutional.  (Mich.)  54.  Fur- 
nishing oleomargarine  to  patrons  of  a  restaurant 
as  part  of  a  meal  ordered  by  them,  although 
they  do  not  eat  it,  but  carry  it  away  with  them, 
is  a  sale  thereof  subjecting  the  proprietor  to  a 
penalty  under  the  Statute.    (Pa.)  638. 

Pwriy  accused  eiUitUd  to  bail.  Where  a  party 
Is  in  custody  under  an  information  charging 
him  with  a  bailable  felony,  and  the  judge  re- 
fuses to  act  in  the  case,  either  as  to  bail  or  trial, 
on  the  ground  that  he  is  disqualified  to  act,  and 
on  habeas  corpus  it  does  not  appear  that  he  is 
disqualifled,  baU  conditioned  for  the  party's  ap- 
pearance before  the  criminal  court  of  record 
will  be  allowed.  (Fla.)  713.  A  bail  bond  must 
be  approved  by  the  court,  if  given  while  the 
court  rendering  the  Judgment  or  sentence  is  in 
session.  (Fla.)  821.  Where  a  statute  author- 
izes a  special  remedy  against  parties  to  a  par- 
ticular instrument,  an  instrument  of  the  char- 
acter specified  is  necessary  to  such  remedy.  Id, 
A  seal,  or  a  scrawl  to  which  Uie  statute  gives  the 
same  effect,  is  essential  to  a  bond;  and  an  in- 
strument to  which  there  is  no  seal  or  scrawl  is 
not  a  bond.  Id,  The  bail  which  the  Act  au- 
thorizes any  i)erson  convicted  to  give  is  to  be 
by  bond,  taken  and  approved  in  open  court; 
and  unless  given  in  the  form  required  it  will 
not  authorize  the  execution  reouired  by  statute 
on  its  return.  Id,  That  a  ban  surety  had  im- 
portuned the  court  to  impose  a  fine  instead  of  im- 
prisonment,and  assured  the  court  that  he  would 
give  the  bond  required  by  the  statute  to  secure 
the  payment  of  the  fine,  and  thereupon  the 
prisoner  was  released,  does  not  estop  the  surety 
from  questioning  the  legality  of  an  execution 
issued  by  the  clerk  upon  the  return  of  the  paper. 
Id. 

Froiecution  for  murder.  When  the  indict- 
ment charges  the  murder  of  one  whose  name  is 
to  the  grand  jury  unknown,  the  accused  cannot 
allege  error  by  reason  of  the  absence  of  proof 
of  the  name  of  the  murdered  man,  and  that  a 
witness  testified  to  the  name  of  the  deceased 
is  ground  for  a  reversal  of  the  conviction. 
(Wyo.  T.)  8«5.  Where  it  is  not  claimed  that 
the  defendant  was  not  actually  present  in  court, 
the  record  is  sufficient  evidence  of  bis  presence 
on  reception  of  the  verdict.  Jd.  The  accused 
is  presumed  to  be  innocent  until  his  guilt  is 
established,  and  every  element  of  guilt  must  be 
established  beyond  reasonable  doubt  or  the  ac- 
cused must  be  acquitted;  the  burden  of  proof 
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is  never  upon  the  accused.  Id,  On  a  trial  for 
murder,  where  eveiy  circumstance  of  the  kill- 
ing 1b  proved,  it  is  for  the  jury  to  decide 
whether  the  killing  was  malicious,  giving  to 
the  accused  the  presumption  of  innocence.    Id, 

Neglect  and  refusal  to  support  wife,  A  pro- 
ceeding under  the  statute  against  a  man  for 
nei^lecting  and  refusing  to  support  his  wife  is  a 
criminal  prosecution,  and  a  complaint  which 
charges  the  offense  in  the  words  of  the  Statute, 
without  alleging  a  marriage  to  her,  is  sufficient 
(Conn.)  126.  Parol  evidence  is  admissible  on 
the  question  of  marriage,  and  a  certiticate  pur* 
porting  to  be  an  original  marriage  certificate 
IS  admissible  in  connection  with  the  testimony 
of  the  alleged  wife  to  prove  marriage.  Id, 
Evidence  olf  cohabitation  is  admissible  as  tend- 
ing to  prove  a  marriage.  The  fact  raises  a  pre- 
sumption of  legal  marriage,  and  the  professed 
husband's  confession  that  be  married  her  is  ad- 
missible. Id,  The  presumption  is  that  the 
neglect  or  refusal  of  a  husband  to  support  his 
wife  is  unlawful,  and  the  burden  is  on  him 
to  prove  its  lawfulness.  Id,  The  adultery 
of  a  wife  is  a  sufficient  defense  to  the  charge 
of  unlawfully  neglecting  and  refusing  to  sup- 
port her;  and  the  burden  of  proof  as  to  a 
distinct  defense  is  on  the  defendant.  Id. 
Whenever  a  defense  is  so  proved  that  a  rea- 
sonable doubt  1b  raised  as  to  any  part  of  the 
case,  the  defendant  is  entitled  to  the  benefit 
of  that  doubt  and  should  be  acquitted.  Id. 
A  witness  cannot  be  asked,  even  on  cross- 
examination,  concerning  his  knowledge  of  the 
conduct  of  one  charged  with  an  offense  or  of 
particular  acts  of  one  whose  character  is  in- 
volved  in  the  issue.    (Ala.)  801. 

Selfdtfenee  against  assault.  An  assault  bv 
a  husband  for  intimacy  with  his  wife  in  his 
presence,  raising  a  well-founded  belief  that  a 
criminal  act  is  just  over  or  about  to  take  place, 
will  not  Justify  the  adulterer,  though  in  danger, 
to  defend  himself  with  a  deadly  weapon.  (Ga.) 
424.  Where  the  verdict  is  correct,  if  the  testi- 
mony oif  the  prosecutor  is  true,  and  the  jury 
believed  it  to  be  true,  the  result  coincides  with 
the  substantial  merits  of  the  case.    Id, 

New  trial.  Newly  discovered  testimony,  for 
the  purpose  of  impeaching  a  witness  examined 
on  the  trial,  will  not  justify  a  new  trial.  (La.) 
79.  More  importance  attaches  to  testimony 
given  on  the  trial  than  to  statements  which 
the  witness  may  make  either  before  or  after 
trial.  Id.  The  same  principles  apply  to  con- 
tradictory statements  of  persons  in  extremis  as 
to  those  of  a  witness  examined  under  oath.    Id. 

Sentence  and  execution,  A  law  substituting 
the  state  penitentiary  for  the  county  Jail  as  ths 
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mitted.  (Colo.)  472.  A  law  shortening  the 
time  between  sentence  and  execution  of  a  per- 
son condemned  to  death  is  ex  poit  facto  and  void 
as  to  pre  vious  offenses.  Id,  A  '  *  week  of  time/' 
not  less  than  two  weeks  from  the  day  of  sen- 
tence, appointed,  within  which  a  condemned 
person  shall  be  executed,  means  a  period  begin- 
ningand  ending  Saturday  night  at  midnight.  Id, 

Conditional  pardon,  A  pardon  on  condition 
that  the  prisoner  "leave  the  State  within  forty- 
eight  hours,  never  to  return,"  may  be  lawfully 
granted  by  a  governor  who  has  authority  to 
ffrant  pardon  on  terms.  (S.  C.)  743.  On  for- 
feiture of  a  pardon  by  breach  of  the  conditions, 
a  convict  becomes  liable  to  serve  that  part  which 
he  has  not  already  served  of  his  sentence.    Id. 

Prosecution  under  Excite  Law.  An  Act  en- 
titled "An  Act  to  Further  Provide  against  the 
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tion,  and  is  a  valid  law.  (Ohio)  749.  The 
term  ''beer/'  in  the  absence  of  all  evidence  as 
to  its  quality  and  effect,  does  not  import  an  in- 
toxlcathig  beverage.  (N.  T.)  669.  Although 
exclusive  jurisdiction  is  given  to  the  court  of 
special  sessions  over  prosecutions  for  violationa 
of  the  Excise  Law,  yet  if  during  the  preliminary 
examination  the  case  is  withdrawn  from  the 
magistrate  with  his  consent,  it  may  be  sub- 
sequently presented  to  thejrand  Jury  and  tried 
in  the  court  of  sessions.  (N.  T.)  128.  Where 
a  number  of  persons  purchase  and  store  liquor 
and  appoint  an  agent  to  manage  it,  and  he, 
without  a  license,  deals  it  out  to  customers,  the 
transaction  is  a  sale  and  gubjects  the  agent  to 
prosecution  for  violation  of  the  Excise  Law 
although  he  acts  as  steward  for  m  aodal  club 
which  owns  the  liquor.    JUL 
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Of  seisin ;  running  with  land  800 

Crops*    See  Embuehknts. 
Cy  pres*   See  Chabitablb  Uses. 
Damages ;  for  results  too  remote  from  al» 
leged  cause  280 

For  injury  to  personal  property;  duty  of 
party  injured  464 

Deceit*   See  Fraud. 

Dedication ;  of  land  to  public  use ;  restric- 
tion to  particular  use ;  estate  created ;  pre- 
sumption from  user  200 
Duress;  acts  done  under,  may  be  annulled; 

equitable  relief ;  recovery  of  money  481 

Easements ;  deflnedi  disUnguiahed  from  li- 
cense 1B8 
Protection  of.  by  injunction ;  action  for  in- 
terference with  261 
Emblements;    what  constitute;   growing 

crops  617 

Equity ;  protection  of  legal  rights  88ft 

Evidence;  written  instruments;  parol,  to 
contradict;  as  to  consideration  of  con- 
tract; of  prior  negotiations;  of  conversa- 
tions between  parties ;  of  their  acts  and 
declarations;  of  eztrinsio  facts  and  cir> 
oumstances;  of  collateral  agreement  prior, 
contemporaneous,  or  subsequent;  to  vary 
terms  of  contract,  or  legal  effect ;  of  in- 
tention ;  to  explain  ambiguity ;  of  mean- 
ing of  words;  to  identify  person  and 
property ;  of  contracts  partly  written ;  of 
fraud,  accident,  or  mistake;  of  Qlegal  con- 
tracts; of  trust  88 
'  Parol,  of  consideration  of  written  contract  164 
Parol  and  extrinsic,  to  aid  construction ;  of 
intention;  declarations  of  testator ;  to  r^ 
move  latent  ambiguities ;  to  identify  bene- 
ficiary or  land ;  to  supply  omissions  821 
Parol,  of  mistake  in  writixig                            888 

887 


testimony  of  tbtrd  persons  181 

Family ;  defined ;  head  of,  who  fli  818 

Fixtures ;  what  oonstltate  M0 

Food ;  prohibition  of  sale  of  oleomarvartne     888 
Fraud ;  what  constitates ;  action  for ;  inves- 
tigation by  purohaser ;  statements  of  opin- 
ions or  trade  talk  140 
False  representations  tnduoinf  antry  into 
oontract  219 
Gift ;  causa  mortts;  what  essential  to  constitDte  806 
Defined;  intent  alone  not  suificient ;  deliv- 
ery essential ;  deposit  of  fund  in  trust        108 
Inter  vivos;  what  constitutes  815 
Guaranty;  contract  of                                   888 
Guardian  and  wardi  guardianship  of 

natural  child  705 

Hig^hwayB ;  improper  use  of,  by  railroad       S64 
Duty  of  towns  and  villages  to  keep  in  safto 
condition ;  liability  for  neglect  885 

Homestead ;  exemption ;  in  dilf erent  States  818 
Busbaad  and  wife ;  agreement  of  separa- 
tion 138 
Divorce  for  cruel  and  inhuman  treatment; 

reasonable  l^)prehenslon  of  injury  187 

Proof  of  marriage  717 

Torts  of  married  women  718 

Articles  of  separation  as  a  bar  to  divorce ; 

enforcement  of  articles :  effect  of  divorce  487 
Actions  between,  under  modem  statutes; 
ejectment;  on  contracts;  suits  against 
firm  of  husband ;  torts  608 

DivoToe  for  habitual  drunkenness ;  condo- 
nation 6i8 
Ck>ntracts  between  660 
Infknt ;  recovery  for  services  146 
Xiijunction ;  to  restrain  threatened  wrong       00 
To  protect  easement                                        288 
To  restrain  service  in  breach  of  contract       868 
For  violation  of  legal  right;  for  violation 
of  specific  contract ;  as  a  preventive  rem- 
edy ;  mandatory  injunction  855 
Innkeeper  and  ^uest ;  when  relation  ex- 
ists ;  *i.nn**  defined ;  responsibility  as  bail- 
ees; injury  or  loss  of  guest*s  property; 
insurer  of  property;  negligence  of  guest: 
noncompliance  with  regulations:  notice 

488,800 
Insolvency;  defined;  law  of  place;  statutes 
construed;    validity  of  assignment   for 
creditors ;  law  of  comity  108 

Effect  on  foreign  creditors  846 

Assignment  by  surviving  partner  609 

Insurance;  life;  Insurable  interest;  wager- 
ing policies  186 
Life ;  death  caused  by  crime                           485 
Reformation  of  oontract  800 
Beformation  of  policy  for  mistake              888 
Intoxicating  liquors ;  evasion  of  law  by 

social  club  128 

Beer  as  intoxicating  860 

Abatement  of  saloon ;  place  for  sale  a  nui- 
sance 781 
''  Late  decisions  under  Ohio  statutes  740 
Jurisdiction.   See  Courts. 
lAbel  and  slander ;  privileged  communi- 
cations; malice                                             888 
Criticism  of  public  offloer                               880 
license.   See  also  BABXMXNTi, 

Of  occupatlOB  iOO 


FLiOT  or  Laws. 
In  case  of  concealed  ffeaud  18^ 

Lus ;  to  compel  performance  of  offl- 
oer*s  duty ;  to  compel  removal  of  obstra^ 
tion  from  highway  Id 

See  HUSBARD  AJTD  Wzvs. 

serraat;  fellow  servants; 
trackmen  and  trainmen;  master^  duty; 
assumption  of  risk  1^ 

Assumption   of  risk   oC   master^   negli- 
gence 8IS 
Duty  of  servant  to  use  reasonable  care ;  as- 
sumption of  risk  of  negligence  of  master^ 
representative                                             584 
Service  terminated  by  masterls  death  728 
BCajdms;  right  to  use  and  improve  one^  own 

property  448 

Mistake ;  defined ;  remedies ;  offset;  of  law; 
misconception  of  legal  rights ;  as  to  legal 
effect  of  instrument  885 

'M.ortgaige ;  by  corporation ;  of  railroad  in- 
comes, rents,  and  earnings;  lights  of  bond- 
holders 665- 
•  Bemedies  of  mortgsgee ;  right  against  ven- 
dee who  has  assumed  mortgage;  release 
of  grantee  by  mortgagor  610- 
Of  chattels ;  what  constitutes ;  titie  in  mort- 
gagee; delivery  and  acceptance;  sale  on 
condition  6(1 
Municipal  corporations;  annexation  of 

territory  808- 

Powers  to  be  exercised  impartially  868 

Liability  for  acts  of  officers  870 

Liability  on  contracts  818 

Ne^lifi^nce.   See  also  Triai^ 

Imputed  148- 

Proximate  and  remote  cause;  oontrlbuto- 

ry;  error  in  Judgment  in  case  of  danger      184 
Becklessness  to  supply  want  of  Qpedftc  in^ 

tent  8C1 

Contributory ;  suit  by  infant  588 

Of  parent  or  guardian ;  imputing  to  ohUd     545 
Novation ;  what  constitutes  688 

Nuisance.    See  also  Ihtozioaxzno  Lxquobs. 
Public:  abatement  788 

By  Injury  to  well  880 

Oil ;  as  part  of  the  soil  881 

Oleomargparine.   See  Food. 
Parent  and  child.   See  also   Guabdzak 

AND  WABD. 

Custody  and  support  of  children  in  case  of 
divoroe  688- 

Parks  and  squares;  common  right  of 
residents  861 

Parliamentary  law.   Bee  Yotb. 

Partnership ;  compensation  of  partner  for 
services  W" 

Bights  and  liabilities  of  surviving  partner ; 
application  of  assets ;  assignment  for  cred- 
itors 668 
Application  of  property  to  partnership  debts  74f> 

Privileged  communications.  See  Evi- 
dence; Libel  and  Slahdeb. 

Property.   SeeMAzms. 

Proximate  cause.   See  Damages  ;  Nsgij- 

OBNOB. 

Public  improToments.   See  all 

MEKTS. 

Assessments  for 


ger  on  tnok ;  reokleasneBB  Ml 

Real  property.   See  also  EMBunaons. 

Kight  to  use ;  danynum  aiaque  ini%»ria  KB 

BeceiTom;  appointment  of ;  as  offloezs  of 
oourt;  extra-territorial  autboiitr;  oomltj  7U 

Refbrmation*  See  Ibsubaitob. 

Sale ;  caveat  «nvptor  f8 

Of  goods ;  ezpren  waxmnty ;  implied  war- 
rant; ameat  emptor;  terms  of  contract; 
payment  and  dellTery  874 

By  manufaotuxer;  implied  warranty  8ltt 

Bisttnguished  from  contracts  to  manufao- 
ture  788 

Schools;  mles  and  regulations;  enforce- 
ment of  discipline ;  ohaHtlsIng  pupil ;  mis- 
conduct out  of  school;  suspension  and 
dismissal  of  pupil  684 

Self  defense;  right  of;  force  aecesaary  to 
beused  424 

Shipping ;  unlading  cargo  178 

Speeifie  perfbrmanoe;  of  contract  fOr 
seryioe  888 

Statute ;  the  word  **  may  **  construed  IS 


xieawnpnua 

On  consolidated  C4 
On  franchlBe  or  bi 
Bzemptlon  from ; 


Tender ;  of  deed  by 
Time ;  computation 
Tort ;  injury  to  rlgh 

By  several;  liablli 
Trademark  and 
TriBXi  question  for 
negligence 

General  and  specli 
Tnute ;  purdbaslng 
Vendor  and  pur 
Vote ;  when  carried ; 
Warehousemen ; 
Waters;  surface 
Wills ;  holographic 

Oapadty  to  make ; 
flrmlty 

Precatory  words ; 
trust;  suifioieno^ 


GENERAL  INDEX 


TO 


OPINIOlirS,  NOTES  AND  BE 

(Separate  Index  to  Notes  precedes  this.) 


ABANDONMENT.     See  HusBAim  ahd 
WiFB,  26;  Ihdioticbzit,  bto. 

ABATEMENT.    See  Agtiok  ob  Suit,  11, 
12. 

ACADEMY.    See  Chabitablb  Ubbb,  5. 

AGGOBD  AND  SATISFACTION. 

1.  The  technical  distiDCtion  between  a  sat- 
isfaction before  or  after  breach  of  a  contract  is 
disregarded  in  the  State  of  New  York,  and  a 
new  agreement  by  parol,  followed  by  actual 
performance  of  the  substituted  agreement, 
whether  made  and  executed  before  or  after 
breach,  is  a  good  accord  and  satisfaction  of  the 
covenant    MeOreery  v.  Day  (N.  Y.)  608 

3.  A  new  agreement,  although  without  per- 
formance, if  based  on  a  good  consideration, 
will  be  a  satisfaction  of  the  old  one  if  accepted 
as  such.  Id. 

ACTION  OR  SUIT.    See  also  Rblkasb  ; 
Taxes,  10 ;  TsiLBaRAFH  Companies,  2. 

1.  If  a  contract  fixes  the  time  for  a  pay 
ment  agreed  upon,  but  fixes  no  time  for  doing 
that  which  is  the  condition  of  the  payment, 
performance  of  the  condition  is  not  a  condition 
precedent  to  an  action.  Donovan  ▼.  Jvdson 
(Cal.)  591 

2.  The  right  to  bring  an  action  for  pur- 
chase money  of  land,  under  a  contract  by 
which  one  party  agrees  to  convey,  without  fix- 
ing any  time  therefor,  while  the  other  agrees 
to  paj[  the  price  a  certain  time  after  final  judg- 
ment in  his  favor  in  a  certain  pending  suit,  ac- 
crues when  such  time  has  expired,  although 
no  conveyance  is  made.  Id, 

8.  Loaning  cash  and  securities  to  a  county 
treasurer,  knowing  him  to  be  an  embezzler, 
for  the  purpose  of  enabling  him  to  conceal  his 
embezzlement  by  showing  the  money  and  se- 
curities as  the  property  of  the  county,  does  not 
render  the  lender  liable  to  an  action  in  favor 
of  the  county,  on  the  ground  that  the  discov- 
ery of  his  embezzlement  and  opportunity  to 
Srosecute  him  therefor  were  thereby  delayed. 
TeUon  County  v.  Nortfieote  (Dak.)  280 

4.  An  action  for  trespaes  n]K>n  lands  in 
another  State  cannot  be  brought  in  Massachu- 
setts by  trustee  process,  under  Mass.  Pub.  Stat, 
chap.  188,  §§1,8,  authorizing  ptersonal  actions, 
including  trespass  ^are  dauium,  to  be  brought 
by  trustee  process  m  the  county  of  the  trustee's 
residence  or  place  of  business.  The  statute  dJd 
6L.KA. 


not  give  a  new  Juris* 
tions  transitory,  but 
in  cases  which  the 
bring,  and  to  the  vei 
the  process  specially 
necUeut  River  Lwm 
6.  The  mayor  of  i 
party  to  a  suit  to  sc 
tablished  by  the  boa 
VaUey  Waterworks 
County  (CaL) 

6.  After  a  decree  < 
portion  of  the  land, 
the  decree  and  sale 
take  her  dower  int* 
her  rights  by  cross- 
partition  purchasers 
(111.) 

7.  An  action  cam 
indemnifying  bond 
execution  of  mortga^ 
of  the  mortgagee's  i 
bond,  unless  such  as 
assignment  of  the  n 
▼.  FerraU  (Iowa) 

8.  The  husband  i( 
an  action  by  his  wif 
for  alienating  his  t 
(Conn.) 

9.  One  with  whoi 
an  agreement  is  mad 
aration,  and  the  pa 
support  by  the  husJ 
express  trust,  who  < 
bis  own  name  to  enj 
Clark  V.  Fosdick  (N. 

10.  The  dismissal  i 
is  proper  as  to  a  de 
as  executor  and  aU 
trustee,  with  legal  tit 
he  refuses  to  act  eitl 
and  files  a  disclaimer 
tate.    Campbell  v.  Co 

11.  The  pendency 
same  cause  of  action 
abatement  of  an  act 
subsequent  actions  ai 
jurisdiction.  CHeili 
S,  Co.(R.  I.) 

12.  A  suit  for  tot 
and  her  husband  joi 
her  in  consequence 
pendency.    Baker  v. 


ADOPTION. 

1-e. 


Set 


boundaries  of  the  land  contained  m  the  lease, 
even  if  he  believes  that  be  is  occupying  only 
the  land  demised,  will  not  be  the  possession 
of  the  landlord,  it  the  latter  never  had  posses- 
sion of  the  land  or  claimed  it.  Holmet  v.  Tur- 
ners Falls  Lumber  Go,  (Mass.)  288 

2.  Neither  the  mortgagor  nor  his  grantee 
holds  adversely  to  the  mortgagee  until  he  has 
distinctly  disclaimed  holding  under  him,  and 
asserted  title  in  himself.  Id, 

8.  A  widow's  dower  is  not  barred  by  ad- 
verse possession  during  her  husband's  lifetime, 
though  for  a  period  sufficient  to  defeat  his  title. 
mmams  Y,  WiUiams  (Ey.)  687 

NOTBB  Aim  Bkiefs. 

Payment  of  taxes  as  evidence  of.  81 

Late  decisions.  888 

What  constitutes.  888 

AFFINITY.    See  Ooubtb,  a 

ALIENS. 

A  declaration  of  intention  to  become  a 
citizen,  made  before  a  clerk  of  a  court,  need 
not  be  made  in  his  office  or  in  open  court.  An- 
dres y.  Oireuit  Ct,  Judge  (Mich.)  288 

Notes  and  Bsibfs. 

Naturalization;  how  accomplished.         288 

ALIMONY.    See  Husbasd  and  Wife,  U. 

ALTERATION  OF  INSTRUMENTS. 

Insertini^  the  figure  "8"  before  the  words 
"per  cent  interest,"  in  a  promissory  note,  is  a 
material  alteration.    Pahner  v.  Poor  (Ind.)  469 

NoTBB  Aim  Brisfbl 

Effect  of;  filling  blanks.  469 

ANIMALS. 

Notes  aud  Bkie78. 
See  also  Liens. 
Negligent  injury  to;  damages.  454 

ANNUITIES. 

1.  The  devise  of  an  annuity  or  yearly  jwr- 
tion  out  of  the  net  rents  and  profits  of  a  trust 
estate  carries  no  interest  in  the  realty,  where 
the  donee  can  never  assert  any  right  of  posses- 
sion, control,  or  ownership  during  his  lifetime, 
unless  as  tenant  of  the  trustee.  De  Eaven  ▼. 
Sherman  (III)  746 

2.  An  annuity  given  by  vrill  is  not  made  a 
rent  char^  upon  trust  lands  from  the  rents  of 
which  it  IS  to  be  paid,  where  there  are  no  words 
creating  a  legal  rent  charge,  and  no  power  given 
to  distrain  if  the  annuity  be  not  paid.  Id, 

NoTBB  AKD  Briefs. 
Payable  out  of  rents  and  profits;  gives  no  in- 
terest in  real  estate.  145 

APPEAL  AND  ERROR.    See  also  Tax- 

SB,   8. 

1.  Where  a  decree  Is  ^^endered  against  two 
defendants  separately,  on  a  bill  to  compel  con- 
«  L.  R.  A 


fendants  against  whom  the  judgment  was  for 
less  than  $1,000.    FartoeU  y,  Becker  (UL)    4X» 

2.  Actions  relating  to  the  existence  of  t 
nuisance  are  not  within  the  provisionB  of  Iowa 
Code,  §  8173,  making  the  right  of  appeal  to  the 
supreme  court  dej^nd  upon  the  amount  in  con- 
troversy or  a  certificate  of  the  trial  Judge;  and 
they  may  therefore  be  appealed  to  that  court 
without  Temrd  to  the  amount  involved.  Far- 
ley  V.  Qeisecker  (Iowa)  58S 

8.  No  appeal  will  lie  from  an  order  appoint- 
ing the  mother  guardian  of  a  natural  child. 
BamsayY,  Tttompsan  Q&d,)  705 

4  On  the  death  of  an  administrator  against 
whom  a  decree  for  the  payment  of  money  oat 
of  the  assets  of  the  estate  has  been  rendered, 
the  proper  party  to  appeal  is  not  his  adminis- 
trator, but  an  administrator  ds  bonis  non. 
Miller  v.  McMee/ien  (W.  Va.)  515 

6.  An  administrator  de  bonis  non  need  not 
make  himself  a  formal  party  to  the  record  in 
order  to  appeal  from  a  decree  against  his  prede- 
cessor, who  is  dead,  but  may  simply  petition 
for  an  appeal,  stating  the  other's  death  and  ex- 
hibiting his  own  appointment.  Id. 

6.  On  appeal  from  a  conviction  of  murder, 
where  the  record  recites  the  going  into  court  of 
defendant  and  his  counsel,  the  calling  and 
coming  in  of  the  jury,  the  continuance  of  the 
trial,  the  argument  of  counsel,  the  instructions 
to  the  jury,  their  retirement,  and  the  return  of 
the  jurjT  into  court  with  the  verdict,  and  the 
verdict  itself,  all  in  one  entry,  it  sufficiently 
shows  defendant's  presence  at  the  rendition  of 
the  verdict.     Trumble  y.  Territory  (Wjo.)  384 

7.  Appellee's  additional  abstract  and  ar^- 
ment  will  not  be  stricken  from  the  record,  with 
costs  of  printing  the  same,  because  not  served 
within  the  time  required  by  the  rules,  where 
the  final  submission  of  the  cause  was  not  re- 
tarded thereby.     DooUiOe  ▼.  DooUtUe  (Iowa) 

8.  A  general  objection  to  declarations  of 
two  persons  whose  statements  are  not  distin- 
piisbed  is  insufficient  to  question  the  admissi- 
Dility  of  the  declarations  of  one  of  them. 
Holmes  y.   Turners  Fatts  Lumber  Co.  (Mass.) 

288 

9.  An  appeal  will  be  dismissed  where  the 
Judgment  has  been  performed.  Hintrager  v. 
Mahony  (Iowa)  50 

10.  Affidavits  as  to  oral  agreements  between 
counsel  will  not  be  considered  on  appeal,  un- 
der Iowa  Code,  §  218,  at  least  so  far  as  they 
are  in  conflict.  Hardin  ▼.  Lma  JEL  d  Oonstr, 
Oo,  (Iowa)  52 

11.  On  appeal  from  a  conviction  for  mur- 
der, defendant,  who  has  objected  in  the  trial 
courc  to  testimony  that  it  was  impossible  for 
the  grand  jury  finding  the  indictment  to  ob- 
tain the  name  of  the  deceased,  cannot  com- 
plain of  the  absence  of  proof  that  such  is  the 
case,  and  so  insist  that  the  indictment,  charg- 
ing him  with  the  murder  of  a  person  to  the 
orand  jury  unknown,  is  at  variance  with  the 
evidence,  which  shows  the  name  of  such  per- 
son.   Tnmble  v.  Territory  ( Wjo.)  884 


appeal,  the  aggrieved  party  may  have  such  dis- 
AllowaDce  alone  reviewed  m  the  supreme  court, 
DOtwlthstanding  the  fact  that  such  item  alone 
is  not  sufficient  in  amount  to  give  that  court 
jurisdiction  of  the  oontroverBy.  Fariey  v. 
Oeisecker  (Iowa)  688 

18.  The  sufficiency  of  the  evidence  to  sup- 
port a  verdict  cannot  be  considered  on  an  as- 
signment of  error  for  refusal  to  grant  a  non- 
suit.   Dterstein  v.  Schubkagel  (Pa.)  481 

14.  The  Colorado  statute  providing  that 
jud^qnentB  or  orders  in  cases  of  contempt  shall 
be  final  and  conclusive  does  not  prevent  a  writ 
of  error  from  the  final  judgment,  but  restricts 
the  review  lo  an  inquiry  into  the  Jurisdiction 
of  the  court  entering  the  Judgment  Cooper  ▼. 
People,   Wyatt  (Colo.)  430 

16.  An  objection  that  there  is  no  evidence 
that  the  defendant  was  operating  a  cable  rail- 
road at  the  time  of  the  accident  will  not  be 
considered  on  appeal,  when  no  such  question 
was  raised  on  the  trial,  and  the  operation  of 
the  road  by  defendant  is  an  admitted  fact  in 
the  case.  YrinUr  v.  Karuas  City  Cable  B,  Co, 
<Mo.)  686 

16.  An  objection  that  the  cause  should  not 
be  tried  as  an  equitable  action  will  not  be  con- 
sidered  when  raised  for  the  first  time  on  appeal. 
Adame  County  ▼.  Eunter  (Iowa)  616 

17.  An  insurer  who,  in  cross-examining  the 
assured  as  to  his  having  incumbered  the  prop- 
erty, particularly  inquired  of  him  whether  the 
incumbrance  had  been  paid  before  the  fire, 
•cannot  object  on  appeal  that  the  finding  of 
payment  was  not  established  by  the  answers  of 
the  assured  that  they  had  been  pidd.  State 
Jne.  Co.  V.  Schreek  {Neh,)  624 

18.  A  party  who,  upon  cross-examining  his 
adversary,  insisted  upon  making  tbe  very  proof 
objected  to  cannot  be  heard  on  appeal  to  ob- 
ject that  the  evidence  was  not  within  ib.e  legal 
form  presented  by  the  pleadings.  2(2. 

19.  Findings  of  fact  of  a  commissioner, 
though  not  as  conclusive  as  the  verdict  of  a 
jury,  will  be  sustained  on  appeal,  where  they 
have  been  approved  by  the  court  below,  unless 
plainly  not  warranted  by  any  reasonable  view 
of  the  evidence.    JSeger  v.  CNeal  (W.  Va.) 

427 

20.  The  findings  or  decree  of  a  chancellor 
fT>Qy  be  sustained  on  conflicting  evidence,  al- 
though so  doubtful  and  unsatisfactory  that  the 
sippellate  court,  if  acting  on  it  in  the  first  in- 
stance, would  have  pronounced  a  different  de- 
cree. Id, 

21.  An  instruction  as  to  the  effect  of  the  in- 
terruption of  possession  by  a  stranger,  even  if 
•erroneous,  is  immaterial  where  there  was  no 
•evidence  of  any  interruption  by  a  stranger  or 
anybody  else.     Wren  y.  Barker  {Qonn,)        80 

22.  An  error  in  submitting  a  question  to  the 
jury  is  not  material,  wheie  the  court  has  suffi- 
•ciently  ruled  in  accordance  with  the  Jury's  de- 
cision by  refusing  to  set  aside  the  verdict. 
f Central  LUh.  d  Eng.  Oa.  ▼.  Moore  (Wis.)  788 

6  !>.  R.  A. 


his  wife  m  nis  presence,  raising  a  well- 
founded  b^ief  that  the  criminal  act  is  Just  over 
or  about  to  begin;  and  the  adulterer,  though  in 
danger,  has  no  right  to  defend  himself  by  us- 
ing a  deadly  weapon.    Drysdale  y.  StcUe  (Ga. ) 

ASSESSMENTS. 

NOTBB  Aim  BBIBF8. 

See  also  Taxes. 

For  local  purposes,  as  distinguished  from 
taxes;  exemptions.  166 

ASSIGNMENT.    See  also  Dbbd,  2;  Mobt- 
OAOB,  18;  Novation. 

1.  An  agreement  that  an  attorney  shall 
have  a  fixea  share  of  the  proceeds  of  certain 
claims  in  consideration  of  their  prosecution  by 
him  and  the  extinguishment  of  a  debt  due  him 
for  past  services,  although  the  sole  right  to 
compromise  them  and  the  i>ower  to  bring  suit 
is  reserved  to  the  creditor,  constitutes  an  equi- 
table assignment  of  the  stipulated  share.  Fair* 
banks  V.  Sargent  (N.  Y.)  475 

2.  The  test  of  an  equitable  assignment  ii 
whether  the  debtor  would  be  Justified  in  pay* 
ing  the  debt,  or  the  portion  contracted  about, 
to  the  person  claiming  to  be  assignee.        Id, 

8.  The  equity  of  an  attorney  to  whom  an 
equitable  assignment  is  made  of  a  share  of 
claims  which  are  to  be,  and  which  are,  collect- 
ed by  his  efforts,  although  the  power  to  bring 
suit  and  the  sole  right  to  compromise  is  re- 
served to  the  creditor,  is  not  inferior  to  that  of 
one  to  whom  they  are  assigned  as  collateral  se- 
curity for  a  precedent  debt,  and  who  canndt 
prevent  a  compromise  by  the  creditor  if  suffi- 
cient is  obtained  to  satisfy  his  claim.        Id. 

4.  The  moment  a  creditor  attains  legal  title 
and  possession  of  bonds  received  in  payment  of 
a  claim,  the  equity  of  another  to  whom  he  had 
previously  made  an  equitable  assignment  of  a 
share  of  the  daiins  b^omes  a  lend  title,  and 
the  possession  as  to  that  share  is  the  possession 
of  tne  assignee.  Id, 

Notes  ahd  Bbisf& 
Of  deed.  664 

Of  right  to  damages  for  unlawful  seizure  of 
goods.  878 

ASSUMPSIT. 

1.  An  action  for  money  had  and  received 
will  lie  to  recover  the  consideration  paid  for 
land,  where  the  purchaser  is  entitled  to  rescind 
the  contract  and  has  tendered  a  sufficient  re- 
conveyance.  MeKinnon  Y.  VoUmar  (Wis,)  121 

2.  Pajrment  by  a  wife  of  her  husband's 
debt,  induced  by  threats  of  his  arrest  on  the 
eve  of  tbeir  departure  for  Europe,  and  her  fear 
of  the  effect  thereof  on  his  shattered  and  feeble 
health,  even  if  there  is  a  lawful  ground  for  hjui 
arrest,  constitutes  duress,  and  she  can  recover 
back  the  money  naid.    Adarm  v.  Irving  Nat. 

l^nA;(N.Y.)  481 


AND  Fbb8;  Husband  and  Wife,  17;  In- 

SOI^VBNCT  AND  ABSIGNMENT  FOB  CbEDI- 

TeBB.  a. 

KOTBS  AND  BriIBFB. 

Contracts  to  appear  before  public  boards; 
validity  of.  808 

AUDITORS. 

Notes  and  BitiBFa 
'    Appointment  in  writs  of  entry.  ^88 

BAGGAGE.    See  Oabbierb,  9. 

BAIL  AND  RECOGNIZANCE. 

l".  Where  a  party  is  in  custody  under  an 
information  charging  him  with  a  bailable  felo- 
ny, and  the  Judc^e  of  the  criminal  court  of  rec- 
ord before  which  he  is  charged  refuses  to  take 
any  action  whatever  in  the  case,  either  as  to 
bail  or  trial,  on  the  ground  that  he  is  disquali- 
fied by  reason  of  interest  and  affinity  to  act, 
and  it  does  not  appear  to  the  supreme  court, 
on  a  habeas  corpus  proceeding,  that  the  judge 
is  disqualified,  bail  conditioned  for  the  party's 
appearance  before  the  criminal  court  of  record 
will  be  allowed.    Ex  parte  Harris  {F\a.)    718 

2.  A  bail  bond  given  under  the  Florida 
Act  of  Jan.  6,  1848  (McCIel.  Dig.  439,  440), 
must  be  approved  by  the  court,  if  given  while 
the  court  rendering  Judgment  or  sentence  is  in 
sessioni     WiUiams  v.  &aie  (Fla.)  831 

3.  Unless  an  instrument  given  as  bail,  un- 
der the  Florida  Act  of  Jan.  6,  1848  (McClel. 
Dig.  439,  440),  has  a  seal,  it  is  not  a  bond  as 
required  by  the  Act,  and  will  not  authorize  ex- 
ecution thereoD,  under  the  statute,  ''as  if  there 
had  been  judgment  at  law  upon  such  bond." 

Id. 

4.  A  bail  surety  who  requests  the  court  to 
Impose  a  fine,  instead  of  imprisonment,  on  a 
prisoner,  and  offers  to  give  bond  to  secure  pay- 
ment of  the  fine,  and  who  signs  a  paper  pur- 
porting to  be  a  bond,  and  informs  the  court  he 
bns  given  the  bond  required  by  law,  where; 
upon  the  prisoner  is  released  and  works  as  a 
tenant  for  the  surety  until  the  paper  falls  due, 
^is  not  esto]>ped  from  questioning  the  legality 
of  an  execution  issued  by  the  clerk  ui>on  the 
return  of  the  paper,  on  the  ground  that  there 
was  no  seal  to  such  paper,  where  it  was  taken 
and  approved  in  open  court  by  the  judge.    IcL 

BAILMENT.     See   also   Stocktabdb.    1; 
Wakehoubehbn,  2. 

1.  An  a^eement  to  manufacture  engrav- 
ings and  lithographs  for  theatrical  purposes 
for  the  special  use  of  a  person,  to  be  taken  and 
paid  for  by  him  during  a  theatrical  season,  the 
work  to  be  ready  for  delivery  by  a  certain  day, 
is  not  a  sale,  but  an  agreement  for  work  and 
labor;  and  the  manufacturer  holds  the  work 
merely  as  bailee  subject  to  the  lien  of  the  con- 
si<leiation  to  be  paid.  Central  Lith,  d  Sh^g. 
Co.  V.  Moore  (Wis.)  7»8 

2.  Where  engravings  and  lithographs  were 
burned  whUe  m  the  possession  oi  the  manu- 
6  L.  R.  A. 


suffer  the  loss.  Id, 

8.  Insurance  of  goods  manufactured  to 
order  by  the  manufacturer,  who  holds  them  as 
bailee,  although  taken  by  him  as  nominal  own- 
er, is  not  material  as  bearing  on  the  question 
of  their  ownership,  or  of  his  right  to  collect 
the  amount  due  him  on  the  contract  ftom.  the 
person  for  whom  they  were  made.  M. 

Notes  asd  BBiEFSb 
Innkeepers;  guests,  who  are.  B09 

By  letting  to  hire;  carriers  as  bailees.       619 

BANKS    AND    BANKING.      See   also 
Gift,  1. 

1.  Where  tax  receipts  are  received  by  a 
bank  in  good  faith  as  deposits  and  credited  as 
so  much  money,  it  becomes  at  once  l^ally 
liable  to  the  depositor  as  for  so  much  cash  de- 
I>osited.     Waswn  v.  Lamb  (Ind.)  191 

2.  In  determining  the  liability  of  a  bank 
for  fraudulent  representations  as  to  solvency 
to  induce  certain  deposits,  where  this  depends 
on  the  question  whether  the  depositor  had 
checked  out  the  whole  amount  derK>8ited  after 
such  representations,  the  time  of  deposit  of 
taz  receipts  is  the  time  when  they  were  deli  v. 
ered  and  credited  on  the  depositor's  tax  book, 
and  the  same  marked  paid  by  him  on  the  tax 
duplicate,  although  he  was  not  credited  there- 
with on  the  books  of  the  bank  for  five  days 
thereafter.  1(L 

3.  No  trust  can  be  implied  from  a  mere 
deposit  in  a  savings  bank  by  one  person  in  the 
name  of  another.     Beaver  v.  Beaver  (N.  Y.) 

403 

4.  The  prohibition,  under  TJ.  8.  Rev.  Stat, 
g  6242,  against  transfers  bj  a  national  banking 
association  after  commission  of  an  act  of  in- 
solvency or  in  contemplation  thereof,  with  a 
view  to  the  preference  of  one  creditor,  does 
not  include  a  pledge  of  its  securities  to  a  rea- 
sonable amount  to  raise  money  to  meet  an  un- 
expected run,  although  the  bank  is  then  in  fact 
ipsolvent,  if  it  has  not  become  reasonablv  ap- 
parent to  its  ofBcers  that  it  will  presentlv  be 
unable  to  meet  its  obligations,  and  will  he 
obliged  to  suspend  its  ordinary  operations. 
Armstrong  v.  Chemical  Nat,  Bank  (C.  C.  8. 
D.  N.  T.)  226 

5.  Where  securities  are  delivered  to  a  bank 

Xcifically  to  protect  the  banker  in  a  partic- 
r  transaction  or  series  of  transactions,  the 
bank  has  no  lien  upon  them  for  any  other  pur- 
pose, and  cannot  assert  one  for  any  other  in- 
debtedness, whether  arising  upon  general  ac- 
count or  otherwise.  Id, 

8.  The  amount  of  an  overdraft  upon  a 
bank  account  is  not  necessarily  the  sum  drawn, 
but  it  is  the  amount  drawn  less  the  amount  to 
which  the  drawer,  at  the  time,  is  entitled  to 
as  a  credit  balance  upon  his  account.        Id. 

7.  Where,  by  the  fraud  of  a  third  person, 

a  depositor  of  a  bank  is  induced  to  draw  his- 

checK  payable  to  a  nonexisting  person  or  order, 

the  drawer  being  in  ignorance  of  the  fact  and 

I  intending  no  fraud,  the  bank  on  which  the 


previously  indoiseid  by  the  party  named  as 
payee,  ouch  indorflement  is,  in  effect,  a  for- 
gery, and  the  payment  thereon  by  the  bank 
confers  no  right  on  it  as  against  the  drawer  of 
the  check.  Armstrong  y.  Fameroy  Nai.  Bank 
(Ohio)  625 

8.  In  the  absence  of  a  cotirse  of  dealing  or 
understanding  to  the  contrary  between  the 
I>arlics,  the  duty  of  a  banker  is,  in  all  cases,  to 
pay  to  the  person  named  or  his  order,  where 
the  terms  o!  the  check  are  such;  and  he  may 
and  should  withhold  payment  until  fully  satis- 
fied as  to  the  genuineness  of  the  indorsement 

Id, 

9.  Where  a  bank  accepts  and  cashes  a 
check  drawn  on  a  bank  in  another  county,  to 
which  the  names  of  the  drawer  and  payee  have 
been  forged,  without  requiring  any  identifica- 
tion of  the  parties  to  whom  payment  is  made, 
the  bank  on  which  it  purports  to  have  been 
drawn,  and  by  which  it  is  paid  on  its  being 
transmitted  by  the  former  bank,  can  recover 
back  tbe  amount  so  paid.  People^i  Bank  v. 
Franklin  Bank  (Tenn.)  724 

Notes  ajxd  Bbiefb. 

National;  adjustment  by  creditors;  lien  on 
assets;  banker's  lien  on  deposits.  226 

Knowledge  of  depositor's  signature;  effect 
of  payment  of  check.  724 

BILLS  AND  NOTES.  See  also  Altera- 
tion OF  Instbumentb;  Cobforations,  11; 
Husband  and  Wive,  2;  Pbincifal  and 
Agent,  8. 

1.  A  note  payable  to  "  the  estate"  of  a  cer- 
tain person,  deceased,  or  order,  is  not  invalid 
as  a  promissoiy  note  for  want  of  a  sufficiently 
definite  payee.    Shaw  v.  Smith  (Mass.)        348 

2.  The  rule  that  a  negotiable  instrument 
made  payable  to  a  fictitious  person  or  order  is, 
in  effect,  an  instrument  payable  to  bearer,  ap- 
plies only  where  it  is  so  made  with  the  know- 
ledge of  the  party  making  it,  and  does  not  apply 
where  the  maker,  supposing  the  payee  to  be  a 
real  person,  and  intending  payment  to  be  made 
to  such  person  or  his  order,  is  induced  by  the 
fraud  of  another  to  draw  it.  Armstrong  v. 
Pomerop  Nat.  Bank  (Ohio)  625 

8.  A  promissory  note  is  not  delivered  so 
that  it  can  become  valid,  even  in  the  hands  of 
a  bona  fide  purchaser,  where  the  maker  signs 
his  name  to  it  through  fear  of  violence,  and  it 
is  snatched  up  as  soon  as  signed  and  carried 
away  against  his  will.    Paimer  t.  Poor  (Ind.) 

469 

4  One  who  sells  a  note  which  Is  void  in 
bis  hands  on  grounds  of  public  policy,  fraudu- 
lently representing  it  to  be  good,  is  liable  to  the 
purchaser  for  the  money  paid  therefor,  when 
the  maker  has  refused  payment,  although  the 
purchaser,  as  a  bona  fide  holder,  might  have 
collected  it  from  the  maker.  Ewins  v.  Stuhr- 
berg  (Mich.)  501 

5.  An  indorser  cannot  deny  the  validity  of 
an  original  note,  as  against  a  bona  fide  holder, 
6L.aA. 


0.  11  aoes  noi  cons 
erty  to  her  husband, 
ers,  for  a  married  w( 
ture  on  blank  notes 

Notbs 

For  Bohemian  oat 

Use  of  fictitious  n< 
Payable  to  "  estat< 
Bdivery. 
Release  of  nuety  i 

BOHEMIAN    OI 

Notub  and  Bri: 
lent  Gonystaj 

BONDS.    See  also 

1.  A  seal,  or  a  sc 
gives  the  same  effec 
and  an  instrument  tk 
is  not  a  bond,  altho 
thereof  that  the  oblijs 
set  their  handa  and 
(Fla.) 

2.  One  who  exec 
upon  it,  although  hi 
the  body  of  it.     Ca: 

8.  An  action  on  i 
harmless  from  all  da 
of  a  claim,  and  to  i 
to  which  he  may  I 
does  not  accrue  until 
costs  and  damages. 

4.  Municipal  bon< 
provision  as  to  the  p 
able  at  the  treasu 
EYiend  v.  PitUburgh 

6.  Bonds  may  be 
for  property  lawful 
sence  of  any  statut* 
hibition,  although  tl 
issued  to  be  placed  i 
obtain  money.  Bus 
(Ind.) 

Notes. 
See  also  CJotjpons. 

Of  indemnity;  vali 

Of  municipal  corpi 
payable. 

BOUNDARIES. 

1.  The  purchaser 
lands  bordering  on  n 
divided  therefrom  in 
ing  line,  and  designs 
or  lot,  mving  the  nui 
takes  all  the  land  w 
eluding  that  part  be^ 
and  covered  by  th< 

(iDd.) 

2.  A  deed  of  lam 
boundary,  made  by 
of  town-site  lots,  un( 


IB  separately  soia  ana  is  cotiveyea  ine  same 
day  to  another  purchaser.  Fearce  t.  Defryoer 
<Colo.)  541 

BURDEN  OF  PROOF.    Bee  Etidsngb, 
IL 

CARRIERS.     See   also    LncrrATioif   of 
Actions,  1,  2;  Stbebt  Railwats,  1, 2. 

1.  A  regulation  that  a  railroad  passenger 
who  fails  to  purchase  a  ticket  must  pay  10 
•cents  more  than  the  regular  fare,  for  which 
extra  charge  a  check  will  be  given  by  the  con- 
ductor, which  will  be  cashed  at  any  ticket  ofr 
fice,  is  not  unreasonable.  BeeM  Y.  Penntylwi- 
nia  R.  Co.  (Pa.)  629 

2.  An  extra  demand  of  10  cents  from  a 
passenger  without  a  ticket,  which  will  be  re- 
funded at  any  regular  ticket  office  of  present- 
ing a  check  given  him  by  the  conductor,  is  not 
a  part  of  the  "fare  or  charge  for  transporta- 
tion/' within  the  meaning  of  a  statute  flzing 
the  maximum  rate  of  fare.  Id. 

8.  A  railroad  company  is  under  a  duty  to 
.  a  passenger  who  was  thrown  on  its  tracks  by 
the  fault  of  its  servant,  producing  mental  in- 
capacity, to  take  steps  to  prevent  injury  to 
him  from  the  danger  it  knew  he  was  likely  to 
incur  from  its  trains.  CindnnaU,  L  8L  L.  d 
€.  B,  Go.  ▼.  Cooper  (Ind.)  241 

4.  The  drunken  condition  of  a  passen^r 
will  not  excuse  a  carrier  for  negligently  leavins 
him  exposed  on  a  railroad  track,  where  he  had 
fallen  from  a  train  through  the  fault  of  the 
carrier,  and  was  in  consequence  dazed  and  his 
mental  faculties  impaired.  Id, 

5.  A  passenger  riding  with  his  elbow 
slightly  projecting  out  of  a  car  window  is  not 
thereby  ^recludea  from  recovering  for  an  in- 
jury to  his  hand  and  wrist,  which  were  inside 
the  car,  from  a  stick  of  wood  coming  in  through 
the  open  window,  unless  the  fact  that  his  elbow 
was  out  of  the  window  contributed  to  the  in- 
jury. MoaJd&TY. Portland d  W.  V.B.  Oo,{0t,) 

056 

6.  For  a  postal  clerk  to  ride  in  a  mail  car 
while  off  duty,  in  the  absence  of  any  rule  of  the 
railroad  company  forbidding  him  to  do  so,  is 
not  contributory  negligence  which  will  prevent 
recovery  of  damages  caused  by  a  colllaion  of 
trains.  Baltimore  d  0.  R  Go.  ▼.  State,  Wiley 
<Md.)  706 

7.  Where  a  shipper  of  stock  on  a  freight 
train  voluntarily  went  on  top  of  the  train  in 
obedience  to  an  order  or  direction  of  the  con- 
ductor to  help  signal,  and,  while  watching  a 
brakeman  trying  to  make  a  coupling,  was  se- 
verely injured  by  a  sudden  forward  motion  or 
jerk  of  the  train,  no  recovery  can  be  had  against 
the  railroad  company  for  his  injuries,  as  he 
voluntarily  placed  himself  in  a  i>osition  of 
known  danger.  Atc/iison,  T.  dS,  F,  B.  Go. 
▼.  Lindley  (Kan.)  646 

8.  A  sleep|in^-car  company,  so  far  as  it  ren- 
ders  services  simiJar  in  kind  to  an  innkeeper,  is 
subject  to  the  same  liabilities:  and  where  an 
article  of  wearing  apparel  belonging  to  a  pas- 
senger in  one  of  such  cars  has  been  placed  in 

6L.R  A 


9.  A  catalogna  preparea  Dy  a  traveung 
salesman  at  his  own  expense,  and  which  was 
his  own  individual  property,  and  carried  with 
him  as  an  article  convenient  and  necessary  for 
use  in  his  business  while  traveling,  is  an  article 
of  personal  baggage  for  which  he  may  recover 
when  lost,  wim  other  articles  in  a  vaUse,  hj  a 
baggage-transfer  carrier.  Btaab  r,  Ksndrkk 
(In£)  619 

10.  A  valid  contrstct  limiting  the  liabilityof 
a  carrier  to  a  certain  agreed  valuation  of  the 
property  carried  may  be  made  where  it  is  just 
and  reasonable  in  its  terms,  and  a  reduced  rate 
of  freight  is  made  the  consideration  for  it 
Richmond  d  D,  R  Go.  v.  Payrie  (Va.)       m 

11.  A  condition  in  a  biD  of  hiding  by  whi(^ 
the  consignee  agrees  to  be  ready  to  re(»ive  his 
^oods  when  the  ship  is  ready  to  unload,  thai 
m  default  thereof  the  ship  may  land,  ware- 
house, or  place  them  in  a  lighter  without  oo- 
tice,  immediately,  at  his  risk  and  expense,  after 
the  goods  leave  the  deck  of  the  ship,  exempte 
the  ship  from  the  duty  of  giving  him  any  no- 
tice, but  not  from  the  duty  of  exercising  reason- 
able care  to  discbarge  them  at  a  suitable  place. 
Boffev.  The  Boskenna  Bay  (0.  Q.  6.  D.^.T) 

172 

12.  It  is  not  unlawful  to  stipulate,  hi  a  bill 
of  lading  which  rec^uires  a  ship  to  use  rearon- 
able  care  in  discharging  goods  at  a  proper  time 
and  place,  that  no  notice  of  discharge  need  be 
given  to  the  consignee.  -^<^ 

18.  It  is  the  duty  of  an  express  company, 
under  N.  C.  Code,  §  1964,  which  requires  that 
agents  shall  receive  articles  for  transportation 
"  whenever  tendered  at  a  regular  depot,  .  . . 
and  shall  forward  the  same  by  the  route  se- 
lected by  the  person  tendering  the  freight,  un- 
der existing  laws,"to  receive  a  package  of  money 
"whenever  tendered/'  except  at  times  for  re- 
pose or  for  taking  meals  according  to  the  u<Bages 
of  the  place;  the  words  "under  existing  lawr 
refer  only  to  the  time  of  forwarding.  There- 
fore a  rule  of  the  company  prohibiting  the 
receipt  of  money  packages  except  on  the  same 
day  of,  and  prior  to,  the  arrival  and  departure 
of  trains  going  towards  the  destination  of  the 
package,  is  unreasonable  and  void.  Akop  j- 
Southern  Bsp.  Co.  (N.  C.)  ^^ 

NOTBSAHD  BBZEm, 

Bee  also  Shxpfhto. 
Of  passengers;  dutv  as  to  platforms  and  a^ 

proaches;  duty  to  light  stations.  1^ 

Of  passenaers;  care  and  diligence  required; 

care  required  of  passenger;  negligence  of  nui- 

road  agents  and  servants.  ^^ 

Duty  toward  drunken  passenger  ^^ 

Who  is  common  carrier.  *^^ 

Liability  to  volunteer.  ^ 

Injury  to  passenger;  effect  of  I»m«°^! 

having  his  arm  resting  upon  window  sill,   oot 
Injury  to  passenger  riding  hi  baggage  cj^ 

Liability  to  person  wrongfully  on  train; 
effect  of  consent  of  conductor  to  such  p^^ 


Right  to  benefit  of  losurance.  805 

Ab  bailees;  duty  of;  liability  of  deeping  car 
company  as  innlEeeper.  809 

Of  freight:  liability  for  loss  of  goods;  lia- 
bility as  insurer  limiting  or  restricting  b;^  con- 
tract; restriction  in  bill  of  lading;  restriction 
by  yaluation;  continuous  rights;  liability  of 
bailee:  liability  for  wrong  deliyery;  stipula- 
tions for  exemptions  as  to  negligence.         849 

CERTIORARI. 

1.  A  writ  of  certiorari  cannot  be  demanded 
by  a  complaining  taxpayer  to  review  on  the 
merits  the  action  of  a  board  of  equalization, 
under  the  Tennessee  Act  of  March  25,  1887, 
which  declares  that  the  action  of  the  board 
«hall  be  flniU.  TamUmon  ▼.  Board  of  Bguali' 
motion  (Tenn.)  207 

2.  "Sufficient  cause"  for  a  writ  of  cer- 
tiorari, as  provided  by  Tenn.  Const,  art.  6,  g  10, 
must  be  defined,  either  by  statute  or  Judicial 
decision,  and  does  not  exist  for  the  purpose  of 
reviewing  a  decision  on  the  merits,  except 
where  the  writ  lies  as  a  substitute  for  an  appeal 
•or  writ  of  error,  or,  pa<«ibly,  instead  of  audita 
querela.  Id. 

CHARITABLE  USEa    See  also  Nbgli- 
eJSMOB,  1. 

1.  A  bequest  or  devise  to  educate  the  pub- 
lic in  any  branch  of  science  by  the  dissemina- 
tion of  the  works  of  a  given  author  is  a  good 
charitable  use,  provided  such  works  contain 
nothing  hostile  to  religion  or  law.  George  y. 
Braddoek  Q^.J,)  511 

2.  A  testamentary  disposition  for  the  pur- 
pose of  circulating  the  works  of  Henry  Qeorge 
upon  the  land  question,  etc.,  is  a  valia charita- 
ble use.  Id, 

8.  Charities  for  religious  purposes  are  not 
against  the  policy  or  the  law  in  Virginia. 
General  Assembly  Presby,  Church  y.  Outhrie 
•(Va.)  821 

4.  The  Statute  of  48  Elizabeth,  whether  it 
was  ever  in  force  in  Virginia,  or  not,  is  of  no 
effect  in  determining  the  validity  of  a  gift  for 
-charitable  uses.  Id, 

6.  A  fund  given  by  will  to  trustees  "  to  es- 
tablish a  female  acaaemy,"  etc. ,  may  be  used 
for  the  support  of  a  public  school  in  connec- 
tion with  the  town,  when  It  has  become  im- 
practicable to  maintain  a  female  academy  with 
tL    Adams  Female  Academy  y.  Adams  (N.  H.) 

785 

6.  Land  devised  as  the  site  of  a  city  hos- 
pital may  be  sold  by  order  of  court  and  the 
proceeds  invested  to  provide  for  the  current 
expenses  of  the  hospital,  by  the  application  of 
the  doctrine  of  ey  pres,  where  the  will,  which 
^ves  a  sum  of  money  also  for  such  hospital, 
does  not  indicate  any  intent  to  make  the  gift 
depend  on  the  occupation  of  that  particular 
site,  and  it,  by  reason  of  its  location  and  other 
•causes,  is  not  a  suitable  site  for  a  hospital,  and 
the  hospital  has  in  the  mean  time  received  by 
gift  from  other  parties  all  the  real  estate  need- 
ed. Weekss  y.  Hobson  (Mass.)  147 
«L.  R.A. 


Administering;  ey  prU, 
Favor  towards. 


CHATTEL  MORTGAGES.    See  Hob 

GAGE,,  12-16,  NOTBS  AND  BbU&FB. 

CHECK. 

NOTBB  AND  BBnBFBb 

Duty  of  banker.  tt 

CITIZENS. 

Notes  Ain>  Bkibfb. 

How  persons  become ;  declaration  of  intei 
tion ;  before  whom  made.  2^ 

CLUBS.    See   iMTOXiCATraG   Liquobs,    : 

KOTBS  Ain>  BBIEF8, 

COMMERCE. 

1.  Natural  gas  is  as  much  an  article  < 
commerce  as  any  other  product  of  the  eartl 
State,  Corwin,  v.  Indiana  d  0.  0,  G.  d  Mil 
Oo,  (Ind.)  6*3 

2.  The  Indiana  Act  of  March  9, 1889,  pr^ 
yiding  that  it  shall  be  unlawful  for  any  persoi 
natural  or  artificial,  to  conduct  natund  gas  oi] 
of  the  State,  violates  the  provision  of  the  Fee 
eral  ConsUtution  against  the  regulation  b 
States  of  interstate  commerce.  It 

Notes  asd  BBOEFa. 

Power  of  Congress  to  regulate ;  exclusiv 
authority ;  includes  transportation  and  intei 
course ;  police  power  of  State.  67 

CONDITION. 

Notes  ahd  BRncFa. 
Precedent ;  acceptance ;  estoppel  84 

CONFESSIONS.    See  EyiDBNCB,  Y. 

CONFLICT  OF  LAWS. 

1.  The  law  of  Arkansas  wfll  be  applied  ii 
an  attachment  suit  In  that  State  on  an  intei 
plea  by  a  person  claiming  chattels  under  i 
mortgage  given  in  the  Indian  Territory,  wheri 
there  is  no  proof  of  the  laws  of  the  Territory 
Gamer  v.  Wright  (Ark.)  7H 

2.  Although,  as  a  general  rule,  an  assign 
ment  of  personal  property  valid  by  the  laws  o 
the  State  or  country  where  made  is  yalid  eyer^r 
where,  a  transfer  giving  preferences  tocertau 
creditors,  made  in  another  State,  will  not  b 
upheld  in  the  State  where  the  property  is  situat 
ed,  if  in  contravention  of  its  policy  and  laws. 
Be  Dalpay  (Minn.)  lOt 

8.  A  stockholder  in  a  corporation  organ 
Ized  under  the  laws  of  a  foreign  State  contractf 
with  reference  to  the  laws  of  that  State;  anc 
the  extent  of  his  individual  liability  for  cor 
porate  debts  must  be  determined  by  the  lawi 
of  that  State.  Deadwood  P^rst  Nat,  Bank  v 
Oustin- Minerva  Qmsol.  Min,  Co,  (Minn.)    67( 

4.  Although  the  liability  of  a  stockholdei 
in  a  foreign  corporation  may  be  enforced  bj 
57 


oi  uiv  uc%xootuy  yuiiKOf  jrcit  iiuc  rcuicuy 


If 


eraed  by  the  law  of  the  forum, 
mr$t  Nat,  Bank  v, 


by  t 

Nat.  Bank  v.  Quntin-Minerva  OotuoI 
Min,  Co.  (MinD.)  676 

5.  Where  a  right  of  actloD  for  a  tort  is  given 
by  a  statute  of  another  State,  and  no  period  of 
limitation  is  prescribed  otherwise  than  by  the 

general  law  of  limitation  prevailing  in  that 
tate,  the  lex  foriy  not  the  lex  loci,  applies  on 
the  subiectof  limitation.  (yShiidd*  v.  Qeorgia 
P.  R.  Go.  (Ga.)  152 

6.  An  action  may  be  maintained  in  one 
State  by  the  personal  representative  of  one 
killed  by  the  negligent  act  of  a  common  carrier 
in  another  State,  to  recover  from  the  carrier 
damages  resulting  from  such  negligence,  where 
the  cause  of  action  survives  to  the  personal  rep- 
resentative by  the  statutes  of  the  State  where 
the  suit  is  brought.  (/BeiUy  v.  New  York  A 
N.E.R.Oo.(J^X)  719 


Notes  AMD  BioBFa. 
Ab  to  insolvency ;  comity.  107 
As  to  remedies ;  Statute  of  Limitations.  152 
Ab  to  liability  of  stockholder  of  foreign  cor- 
poration. 676 

CONSPIRACY. 

Where  a  city  officer  corruptly  agrees  with 
another  person  that  the  latter  shall  buy  certain 

Property  selected  by  a  board  of  which  the  officer 
\  a  member  as  suitable  for  a  certain  public  pur- 
pose, and  that  the  officer  will  use  his  influence 
to  induce  the  board  to  purchase  it  from  the  oth- 
er at  an  advanced  price,  the  profits  to  be  divided 
between  them;  and  the  fraud  is  consummated 
by  means  of  the  officer's  information  and  influ- 
ence,— they  are  alike  liable  to  the  city  for  the 
injury  sustained,  .fitut^n  v.  iSiimm<mt(Ma88.)629 

Notes  Aim  BiuBFa. 


Liabilities  of  Joint  conspirators. 
To  conmiit  tort. 


880 


CONSTITUTIONAL  LAW.  Bee  also 
Commerce;  Intoxicating  Liquors,  2,  8; 
LiBNS,  6;  Master  and  Servant,  1,  2. 

1.  A  statute  requiring  that  a  person,  in  or- 
der to  be  eligible  for  examination  for  license  as 
a  dentist,  shall  have  a  diploma  from  some  den- 
tal college  in  good  standing,  but  giving  the 
board  discretion  to  dispense  with  this  in  case  of 
one  who  has  practiced  dentistry  for  ten  years 
before  the  pa^^sage  of  the  Act.  is  not  unconsti- 
tutional as  discriminating  between  persons  or 
classes,  although  some  may  not  be  pecuniarily 
able  to  attend  a  dental  college.  State  v.  Van- 
<2^8;tiM  (Minn.)  119 

2.  A  provision  in  a  statute  regulating  the 
practice  of  dentistry,  that  allows  students  un- 
der the  direct  supervision  of  a  preceptor  or  a  li- 
censed dentist  to  practice  on  the  teeth  and  jaws 
during  the  period  of  their  enrollment  in  a  den- 
tal college  and  attendance  upon  a  regular  unin- 
terrupted course  therein,  does  not  unlawfully 
discriminate  between  dental  students.  Id. 

3.  A  statute  which  singles  out  owners  and 
proprietors  of  mines  and  manufacturers  of  every 
Irjud,  and  provides  that  they  shall  bear  bur- 

41  I..  R  A. 


making  contracts  which  it  is  competent  for 
other  owners  of  property  or  employers  of  labor 
to  make, — ^is  unconstitutional  and  canDot  te- 
sustained  as  an  exercise  of  the  police  power. 
StaU  ▼.  QoodwiU  (W.  Ya.)  621 

4.  A  statute  which  prohibits  persons  ea- 
ga^  in  mining  and  manufacturing  from  is- 
suing for  the  payment  of  labor  any  order  or 
paper  which  is  not  redeemable  within  tbirtj* 
days  in  lawful  money,  with  interest,  ia  iinoon- 
stitutional  and  void.  Id, 

6.  A  statute  prohibiting  persona  and  oor> 
porations  engaged  in  mining  and  manufactur- 
mg  and  interested  in  selling  merchandise  and 
supplies^  from  selling  any  merchandise  to  their 
employes  at  a  greater  per  cent  profit  than  they 
sell  to  others  not  employed  by  them,  is  uncon- 
stitutional and  void  because  it  is  class  legislation 
and  an  unjust  interference  with  private  con- 
tract and  business.  BiaU  ▼.  Fire  ureek  Coal  dt 
a, Co.  (W.  Va.)  85i» 

6.  Giving  an  appeal  from  the  decisions  of 
drainage  commissioners  in  classifjin^  lands 
for  assessment,  and  fixing  amoimts  of  damages 
and  benefits,  as  well  as  on  every  other  question 
except  that  of  necessity  for  drainage,  provides 
due  process  of  law.  Stote,  BaUseU,  ▼.  SUtcart 
(Wis.)  394 

7.  Granting  power  to  drainage  commis- 
sioners to  determine  what  land  will  be  bene- 
fited by  the  proi>osed  drainage  and  shall  be 
assessed  therefor,  where  the  loodity  is  specified 
and  the  nature  and  extent  of  the  proposed 
drainage  is  clearly  indicated  by  the  statute, — 
is  not  an  unlawful  delegation  of  power.        Id. 

8.  A  law  substituting  the  state  peniten- 
tiary for  the  county  Jail  as  the  place  of  confine* 
ment  and  execution  of  persons  sentenced  to  be 
hanged  is  not  invalid  as  an  ex  post  facto  law  in 
respect  to  cri mes  alread y  committed.  The  fact 
that  the  confinement  is  designated  as  solitary 
is  unimportant  where  the  statute  in  fact  gives 
the  prisoner  as  many  liberties  as  the  former 
one.    Be  Tyeon  (Colo.)  473 

9.  A  law  shortening  the  time  between  sen- 
tence and  execution  or  a  person  condemned  to 
death  is  void  as  to  previous  offenses  as  an  «s 
poet  facto  law.  Id. 

Notes  and  BBnsF& 
Guaranty  of  rights  to  pursue  calling.        119 
Natural  gas  as  a  subject  of  commerce  within 
the  power  of  Congress.  580 

Ex  poet  facto  law;  changing  mode  of  punish- 
ment 47'^ 
Class  legislation;  police  power.  631 
Deprivation  of  property;  withdrawal  of  free 
right  to  contract;  protection  of  laborer.       576 

CONTEMPT.    See  also  Appeal  Aim  £b- 
ROB,  14;  Trial,  1. 

1.  Fair  and  reasonable  review  and  com- 
ment upon  court  proceedings,  as  they  take  place 
from  time  to  time,  is  not  a  contempt  of  couit 
Co(ypcr  V.  Fecypk,  TTyattCColo.)  430 

2.  If  the  facts  presented  by  an  affidavit  s» 
a  basis  of  a  proceeding  for  contempt  do  Dot 
show  that  a  contempt  has  been  comnutted,  tb» 


turiadictiOD,  and  its  subseqaent  orders  will  not 
be  reviewed  for  mere  errors.  Id, 

8.  District  courts  of  Colorado  have  inherent 
power  summarily  to  conyict  and  punish  as 
for  contempt  of  court  those  responsible  for  ar- 
ticles published  in  reference  to  a  pending  cause, 
which  are  calculated  to  interfere  with  the  due 
adminiRtration  of  justice  in  such  causes.       Id. 

4.  An  attempt  by  wanton  publication  to 
prejudice  the  rights  of  litigants  in  a  pending 
cause,  degrade  the  tribunal,  and  Impede,  em- 
barrass, or  corrupt  the  due  administration  of 
justice, — is  a  contempt  of  court.  Id, 

NoTBS  AND  Briefs. 
Power  of  court  to  punish;  libelous  articles; 
condusiveness  of  decision;  relief  from  impris- 
onment for.  435 

CONTINUANCE.    See  New  Tbial,  %. 

CONTRACTS. 

1.  Natubb  akd  IIbquibitbbl 
n.  Vauditt;  CoHBTBTJCnON. 

m.  Perfobmancb;  Liability. 

IV.   CbAHQB  OB  EXTINGUISHSIBIVT. 

Notes  Ai<n>  Biuefs. 
Bee  also  Guaraktt,  2;  Mabtbb  Ain>  Ser- 
vant, 8;  Municipal  Cobporations,  2, 
8,  6;  Novation. 

L  Nature  Aim  Rbquisites. 

1.  A  promise  by  a  wife  in  the  presence 
and  hearing  of  her  husband,  that  her  daughter 
by  a  former  husband  should  be  paid  for  her 
services  rendered  as  a  daughter  in  the  family 
after  she  became  of  age,  is  not  binding  upon 
the  husband's  estate  unless  he  knew  that  the 
stepdaughter  continued  her  service  in  reliance 
upon  the  promise.   Harris  y.  Smith  (Mich,)  702 

2.  Where  services  are  rendered  to  one 
standing  in  loco  parentis,  there  is  no  implied 
promise  to  pay  for  them,  unless  it  is  raised  by 
the  facts  and  circumstances  of  the  case.       Id. 

8.  An  implied  promise  to  pay  for  the  ser- 
vices of  a  stepdaughter  after  she  became  of 
age  is  not  established  by  evidence  that  she 
lived  in  the  family  from  the  time  she  was  nine 

Sears  of  age,  was  cared  for  as  one  of  the  fam- 
y  from  that  time  forward  until  her  marriage, 
after  she  became  of  age;  that  she  performed 
the  same  duties  and  dwelt  there  as  a  member 
of  the  family,  and  had  her  board  and  clothing, 
and  from  time  to  time  was  given  money,  after 
her  majority  as  before.  Id, 

4.  A  release  from  a  contract  to  run  a  bus 
from  passenger  trains  to  a  hotel  is  valid  without 
any  new  and  independent  consideration  to  sup- 
port it.     Hathaway  v.  Lynn  (Wis.)  561 

5.  A  promise  by  a  third  person  to  pay  for 
articles  if  the  seller,  who  is  holding  mem  as 
security  for  the  price,  will  turn  them  over  to 
the  purchaser,  is  a  collateral  promise,  and  must 
be  in  writing  if  the  original  purchaser  is  not 
ttrereby  released.     Qray  v.  Herman  (Wis.)  691 

n.  Vai-iditt;  CoNflTBUcnoH. 

6.  An  agreement  by  one  partner  who  had, 
6L.  R.  A 


atter  aissoiution  dui 
allow  his  copartner 
sum  for  past  servic 
his  own  lack  of  se 
strong  moral  obligat 
under  Ga.  Code,  ^  2 
be  valid  at  common  ] 

7.  A   contract   b; 
something  other  thi      i 
his  services  is  valid,      I 
ute.    Hancock  v.  Tc     i 

8.  The  fact  that 
public  policy  in  law      I 
against  one  party,  v     i 
means  of  his  persuas 
the  other  party,  in  f 
not  consciously  wroi 
ceived  by  the  fraud 
the  former  party,    i     i 

9.  A  contract  w] 
everybody  whose  rigl 
if  valid.    Kellogg  v,  . 

10.  A  contract  for 

a  subscriber's  interes  i 
scribed  for  with  th<  i 
should  have  $5  of  sto( 
illegal  and  void,  undc  < 
§  6,  providing  that  £ 
stock  except  for  mon<  , 
or  property  actually  i  i 
increase  oi  stock  or  ii  i 
Williams  v.   Etans  ( 

11.  An  agreement 
steamboats  to  divide  t  : 
in  a  certain  proportio 
partnership  or  any  c 
towards  each  other; 
party  sells  his  boat  f< 
out  of  business  he  sha 
for  one  year, — is  voi 
policy  as  an  attempt  t 
business.    Anderson  ^ 

12.  If  the  object  of  i 
or  impede  free  and  fa  i 
and  it  may  in  fact  hi  i 
void  as  bemg  against  p  i 

18.  A  contract  to 
sum  to  appear  before  t  i 
and  advocate  the  laying 
land  of  the  promisor,  i 
he  can  as  damages  thei 
lie  policy,  but  it  is  a  v 
not  be  invalidated  by  e 
the  subsequent  use  bj 
sonal  influence  as  chi  i 
mittee  of  a  political  pa  i 
of  the  contract.    Bar*  \ 

14.  A  contract  by  ni 
frain  from  any  effort  1 1 
lie  lands  from  the  Le^ 
other  company  to  proc  i 
and  proper  assistance, 
share  of  the  grant  obti  i 
void  as  against  public  | 

&8.R,  Co.  V.  Chic^ 
\  (Wis.) 

15.  An    agreement 
right  of  way  to  a  railr*: 


upon  lana  uoii  appropnacea  or  requireu  lur  vue 
lue  of  the  former  company,  is  void  M  against 

Sublic  policy.    EMe  Bicer  R,  Ch.  ▼.  Eoitem 
I  Oo.  (Minn.)  Ill 

16.  An  agreement  intended  to  aid  in  the 
formation  and  organization  of  an  illegal  corpo- 
ration designed  to  secure  a  monopoly  of  a  cer- 
tain business,  by  which,  and  in  consideration 
of  indorsements  and  other  financial  aid  to  a 
shareholder  to  enable  him  to  raise  funds  neces- 
sary to  join  the  enterprise,  the  indorsers  are  to 
have  a  share  of  the  net  earnings  of  his  stock, — 
is  void  on  grounds  of  public  policy.  Eiehard-- 
Am  y.BuXf  (Mich.)  457 

17.  A  contract  reciting  that  for  a  certain 
consideration  one  agrees  to  sell  to  another  cer- 
tain stock  for  a  certain  sum,  "if  taken  on  or  be- 
fore" a  certain  future  day,  is  a  contract  to  give 
the  latter  the  option  to  buy  stock  at  a  future 
time.    Schneider  y,  Tunter  (Ul)  164 

18.  An  agreement  to  satisfy  a  contract  by 
adjustment  of  differences  between  the  contract 
and  the  market  price  is  not  necessary  to  make 
an  agreement  void  as  an  option  contract,  un- 
der fil.  Grim.  Code,  §  180.  Id. 

19.  A  contract  for  a  sale  of  stock,  'Mf 
taken  on  or  before"  a  certain  day.  is  void  as 
an  option  contract,  under  111.  Crim.  Oode, 
g  180,  although  it  would  not  be  void  at  com- 
mon law.  Id, 

20.  Courts  will  take  notice,  of  their  own 
motion,  of  ille^l  contracts  which  come  before 
them  for  adjudication,  and  will  leave  the  par- 
ties where  they  have  placed  themselves.  lUch- 
ardean  v.  BulU  (Mich.)  457 

21.  The  organization  of  a  corporation  for  the 
purpose  of  controlling^the  manufacture  and 
trade  in  matches  in  the  united  States  and  Cana- 
da, by  getting  all  manufacturers  of  matches  to 
enter  into  a  combination  nvin^  such  corpora- 
tion the  whole  control  of  the  ousiness,  or  by 
buying  out  those  who  would  not  enter,  and 
buying  off  any  others  who  might  propoise  to 
engage  in  the  business, — ^is  an  unlawful  enter- 
prise, being  an  attempt  to  create  a  monopoly. 

22.  A  contract  by  a  municipal  corporation 
to  pay  a  public  officer  a  percentage  compensa- 
tion, in  addition  to,  or  instead  of,  that  pre- 
scribed by  law,  is  against  public  policy  and 
void.    Adams  County  v.  Hunter  (Iowa)       616 

28.  A  contract  for  constructing  a  levee 
within  a  certain  time  at  a  certain  price  per 
cubic  yard,  with  a  forfeiture  for  delay,  de- 
scribing the  kind  of  earth  to  be  worked  and  its 
quantity,  which  fails  to  provide  for  any  differ- 
ent rates  in  case  the  quantity  or  kind  is  not  as 
represented, — shows  that  those  representations 
were  not  considered  materiaL  l^ounnan  v. 
8utter  County  Land  Go,  (Gal.)  219 

m  Pbrfobmanob;  Liabilitt. 

24.  A  contractor  continuing  work  under  a 
contract  to  construct  a  levee  at  a  certain  price 
per  cubic  yard,  after  discovering  that  the  rep- 
resentations of  the  other  party  as  to  the  quan- 
tity and  kind  of  earth  to  be  handled  were  false, 
waives  any  claim  for  damages  because  of  such 
6  L.  R.  A. 


26.  When  a  contract  has  been  perzonned  in 
a  substantial  part,  and  the  other  partr  has  vol- 
tmtarily  accepted  and  received  the  beoefit  of 
the  part  performance,  knowing  that  the  con- 
tract is  not  being  fully  performed,  the  per- 
formance of  the  residtte  cannot  be  insisted  on 
as  a  condition  precedent  to  payment  for  the 
benefits  recdvea  from  the  part  perfonnance: 
WOey  V.  AtM  (Mass.)  842 

26.  The  difficulty  of  determining  the  mea- 
sure of  damages  for  failure  fully  to  comply 
with  the  terms  of  a  contract  for  a  water  sapply 
will  not  prevent  a  substantial  part  performance 
from  changing  a  warranty  which  constitutes  a 
condition  present  into  an  Independent  cove- 
nant, id 

27.  One  who  has  ordered  goods  to  be  man- 
ufactured for  him,  to  be  paid  for  as  they  are 
delivered,  is  liable  to  the  manufacturer  for 
damages  in  case  he  fails  to  accept  and  take 
away  the  completed  goods  at  the  time  he  is  re- 

Suiied  by  the  contract  to  do  so.     Central  Lith. 
\  Bng,  Co.  v.  Moore  (Wis.)  788 

ly.   ChANGB  OB  EXTDrOUISHllZHT. 

28.  If  the  wrong  land  is  pointed  out  to  a 
purchaser  by  the  vendor's  agent,  inducing  him 
to  purchase  a  tract  erroneously  believing  it  to 
be  that  shown  him,  he  is  entitled  to  rescind  the 
contract;  but  the  case  is  otherwise  if  the  per- 
son pointing  it  out  is  not  the  vendor  or  his 
agent    McKinnan  v.  VoUmar  (Wis.)         121 

29.  The  ancient  technical  rule  of  common 
law,  that  a  contract  under  seal  cannot  be  varied 
or  discharged  by  a  parol  agreement,  is  prac- 
tically superseded.    MeCreery  v.  Da/y  (K.  Y.) 

503 
do.  Where  a  contract  is  rescinded  whfle  in 
the  course  of  performance,  any  claim  in  re- 
spect of  performance,  or  of  what  has  been  paid 
or  received  thereon,  will  ordinarily  be  referred 
to  the  agreement  of  rescission,  and  in  general  no 
such  claim  can  be  made  unless  exprewly  or  im- 
pliedly reserved  upon  the  rescission.  Id. 
81.  A  subscription  towards  the  erection  of 
a  church  building,  which  is  entirely  voluntary 
on  the  part  of  the  subscriber  and  unsupported 
by  any  consideration,  and  which  remains  un- 
paid at  the  subscriber's  death,  is  thereby  re- 
voked, and  the  subsequent  erection  of  the 
church,  although  undertaken  in  reliance  partly 
upon  such  subMiription,  will  furnish  no  reason 
for  compelling  payment  by  hb  executors.  iSd 
Street  Bapt.  Church  v.  Oomv)eU  (N.  Y.)     807 

Notes  Ain>BBiErs. 

See  also  Attobnetb;  Insurasob;  Salbi. 
Unilateral.  807 

Liability  of  party  who  does  not  sign.       418 
Of  guaranty;  acceptance,  when  neoeasair. 

Of  guaranty;  necessity  of  notice  of  accept- 
ance. 686 

Stipulations  and  covenants;  distinction;  per- 
formance. S43 

To  assume  debt  of  another;  novation.      688 

In  violation  of  law:  in  evasion  of  law.      218 


Nature  of,  determines  validity;  Bohemian- 
oat  transaction.  498, 501 
Effect  of  resdssioiL  508 
Breach  of,  liquidated  damages;  modiflcation; 
waiver.  551 
Wholly  void  are  void  as  to  everybody.    588 
Against  public  policy.                      001,  615 
ImpHed.  702 
Between  rival  shipownen;  validity  of.     890 
Agreement  to  pay  debt  of  another;  not  en- 
forceable; agreement  to  pay  for  goods  furnished 
to  another.  602 
Parol  leases.                                            257 
To  aid  in  procaring  land  grant;  validity  of. 

605 

To  pay  for  services  In  procuring  action  by 

public  authorities.  808 

Modiflcation  upon  mutual  prondses.         508 

Mistake  as  a  cause  for  rescinding.  128 

CONTRIBUTION. 

1.  Creditors  who  attach  goods  in  good  faith 
in  the  exercise  of  ordinary  pradence  and  cau- 
tion, with  no  intention  of  committing  a  trespass 
or  injuring  anvone,  but  with  the  honest  belief 
that  transfers  bv  the  debtor  were  fraudulent, 
are  not  wron^oers  such  as  to  be  denied  the 
right  of  contnbution  between  each  other  for 
the  damages  therebv  incurred,  although  the 
seizure  turns  out  to  have  been  unlawf  uL  Fa/r- 
wll  V.  Becker  (UL)  400 

2.  One  of  several  attaching  creditors  who 
has  assisted  in  defending  actions  brought  by  a 
claimant  of  the  goods,  and  whose  debt  has  been 
fully  paid  from  moneys  arising  out  of  a  sale  of 
the  goods  under  the  attachment,  mav  be  re- 
quired to  contribute  to  the  payment  of  the  dam- 
ages recovered  against  the  other  attaching 
creditors.  la. 

Notes  ahd  Bbisfsl 

See  also  Tobt.  ^ 

Between  wrongdoers;  in  what  cases  enforce- 
able. .        401 

COPYRIGHT.    See  Libel  akd  Slaudbb, 


CORONERS.    See  Evidengb,  18. 
Notes  anb  Briefs. 
Inquisition  of,  as  evidence.  65 

CORPORATIONS. 

L  Natubb;  Existence. 
n.  Powers;  Liabilities;  Officbbs. 
in.  Stock  Ain>  STOCKHOLDBBai 
IV.  Dissolution. 

Notes  and  Briefs. 

See  also  Banks  and  Banking;  Conflict  of 
Laws,  3, 4;  Constitutional  Law,  5;  Con- 
tbacts,  10,  It,  21;  Nboliobncb,  1;  Tax- 
is, l-«. 

6UR.  A.. 


istence  oi  a  corpora 
1845,  chap.  84.  §  1, 
poration  may  nave 
limited  in  its  chart 
limited »  for  twenty 
any  purelv  cbaritab 
— as  to  which  there 
to  one  whose  chartei 
or  rei>eal  it  "at  any 
a  determination  on 
to  make  it  perfect  a 
ence  to  the  general  1 
of  the  Sacred  Hear 

2.  There  can  hen 
there  is  no  law  auth 
file  articles  of  associ 
rated.    Eaton  y.  Wi 

8.  Carrying  on 
name  is  not  evidenc 
sidered  in  aid  of  1 
where  there  is  no  la 
to  file  their  articles 
come  incorporated. 

n.  POWBBS;  L 

4  The  plea  of  t 
general  rule  prevail 
against  a  corporati 
vance  Justice,  but, 
complish  a  legal  wr 
d  MSg,  Co,  V.  East 

5.  The  power  to 
corporation,  and  is  < 
rate  powers. 

8.  There  is  no  sti 
a  corporation  selling 
provided  the  chartei 
tion,  and  it  acts  in  a 
pressed  will  of  its 
Leaihere  v.  Janney  ( 

7.  The  same  per 
president  of  two  disi 
identity  does  not  of 
between  the  two  coi 

8.  Where  one  co 
another  for  a  fixed  ] 
the  latter,  to  be  deli^ 
its  designated  officer 
of  stock  to  such  ofil( 
der,  operates  as  a  dis 

9.  If  a  sale  of  < 
and  fair,  for  a  sounc 
to  the  terms  of  the 
shadow  of  fraud  on 
the  latter  is  not  boui 
of  the  officers  in  < 
among  the  stockholc 

10.  When  a  oorpo 
erty  and  rights  to  a 
they  are  charged  wii 
in  a  proper  case,  wi 
his  hands  to  the  pay 

11.  Authority  giv< 
to  execute  a  note  fo 
and  interest  does  not 
in  the  note  a  stipula 
if  collected  by  an  att 
db  Oanetr.  Co,  (lowaj 


a  trust  as  that  for  which  the  corporatioD  is  cre- 
ated in  the  State  where  the  will  is  made.  Oen- 
m'oi  Assembfy  Bretby,  Church  ▼.  Quthrie  (Ya.) 

821 
18.  Where  one  corporation  seeks  Judicial 
redress  against  another  corporation,  on  the 
ground  that  the  other  has  refused  to  g^ve  a  ser- 
vice or  to  perform  a  duty  which  It  owes  the 
complaining  corporation,  to  succeed,  it  must 
•how  affirmatively  that  the  service  or  duty 
>nrhich  it  claims  exists  by  force  of  a  statute,  or 
a  usage  having  the  force  of  law.  Ddawa/re^  L, 
<ft  W.  R.  Co.  Y.  Central  Stockyard  d  Transit 
Co,  (N.  J.)  865 

14.  Unless  a  duty  has  been  created  against 
a  corporation  by  usage,  or  by  contract,  or  by  a 
statute,  the  courts  cannot  be  called  on  to  give 
it  effect  Id, 

in.  Stock  abd  8tockhoij>bb8. 

15.  The  purchaser  of  shares  of  stock  on 
which  a  dividend  is  subsequently  declared,  be- 
fore the  stock  is  actually  transferred,  cannot 
make  the  execution  of  an  order  for  the  divi- 
dend a  condition  of  completing  the  sale,  al- 
though the  dividend  belongs  to  him  as  a  legal 
incident  of  the  stock.  Fhinitiy  ▼.  Murray 
(Ga.)  426 

16.  Where  stock  is  issued  as  fullv  paid  up, 
without  having  been  paid  for  to  the  full  amount, 
shareholders  are  liable  for  the  amount  not  ac- 
tually paid,  in  favor  of  creditors  giving  credit  in 
reliance  upon  its  professed  capital  having  been 
fully  paid  in,  but  not  to  creditors  who  dealt 
with  full  knowledge  that  the  stock  was  ficti- 
tiously issued  as  paid  up.  Deadtoood  First  Nat, 
Bank  v.  Oustin-Minerva  Consol,  Min,  Co, 
(Minn.)  676 

17.  Where  a  corporation  issues  new  shares 
after  the  claim  of  a  creditor  arose,  the  latter, 
not  having  dealt  with  the  company  on  the  faith 
of  any  capital  represented  by  such  shares,  can- 
not insist  on  contribution,  by  the  holders,  of  a 
greater  amount  of  capital  than  the  corporation 
Itself  could  claim  from  them  as  part  of  its  as- 
sets. Id. 

ly.  DiflsoLxmoN. 

18.  A  division  cannot  be  made  among  stock- 
holders of  a  California  corporation,  prior  to  dis- 
solution or  expiration  of  the  term  of  corporate 
existence,  of  the  stock  of  a  new  corporation  to 
which  it,  in  common  with  a  foreign  corpora- 
tion, has  transferred  its  property  for  the  pur- 
pose of  uniting  their  conflicting  interests,  even 
if  such  division  was  unanimously  agreed  upon 
by  all  the  stockholders,  and  among  tnose  of  the 
foreign  corporation  has  actually  been  made,  as 
Cal.  Civ.  Code,  §  809,  prohibits  payment  to  the 
stockholders  of  any  part  of  the  capital  stock 
l>ef ore  dissolution  or  expiration  of  the  term  of 
corporate  existence,  and  the  stock  of  the  new 
corporation  received  in  exchange  for  their  prop- 
erty is  included  in  the  term  "capital  stock." 
KM  ▼.  Lilienthal{Q9^.)  520 

NOTBS  ABD  BbIBTB. 

What  necessary  to  create.  895 

Interpretation  of  charter;  duration  of.  84 
6  I..  R.  A. 


what  purposes  created.  108 

Power  to  contract;  ultra  tires,  280 

For  charitable  purposes;  liabOi^  for  act  of 
servant  778 

Power  to  mortgage  proper^;  execution  of 
mortgage.  565 

Private;  oommon-law  powers;  may  mort- 
gage; borrow  money;  enter  into  auxiliary 
transaction;  make  contracts.  661 

Foreign;  liability  of  stockholder;  enforce- 
ment of;  paid-up  certificates;  watered  or  ficti- 
tious stock;  power  of  directors  to  sell  property. 

6i8 
Declaration  of  agent;  how  far  bound  hr. 

Dividends;  to  whom  payable  after  aale  of 

stock.  425 

Foreign;  rights  of.  822 

COSTS  AND  FEES.    See  also  Statutbs^ 

In  the  absence  of  evidence,  the  court,  in 
fixing  an  attomevs'  fee,  must  be  guided  in 
estimating  the  value  of  his  services  by  the 
amount  of  labor  performed  as  indicated  by  the 
record.    Farley  v.  Oeiseeker  (Iowa)  533 

COUNTIES.    Bee  also  Watbb  CoiiFAKiEa^ 
& 

1.  A  proportion  of  the  debt  of  a  county 
majr  be  imposed  upon  another  county  to  which 
territory  detached  from  the  former  is  attached, 
not  merely  by  the  Act  segregating  the  territory, 
but,  if  that  is  silent  on  the  subject,  by  subse- 
quent legisliition.  Ferry  CouiUy  v.  Conway 
County  (Ark.)  665 

2.  A  claim  given  by  a  special  statute  in 
favor  of  one  county  against  another  need  not, 
unless  required  by  such  Act,  be  authenticated, 
as  required  in  Uie  case  of  ordinary  claims 
against  counties.  Id, 

NOTBB  Ain>  BBIEFflu 

Latest  decisions  as  to  indebtednesi.  665 

COUPONS. 

Notes  ksd  Bbiefi. 

As  distinct  and  separate  instruments.  668 
COURTS.    See  also  Cobporatiqm8,  14. 

1.  A  suit  for  relief  against  an  ordinance 
fixing  unreasonable  water  rates  is  an  equitable 
one,  within  the  jurisdiction  of  the  superior 
courts  of  California.  Spring  Valley  water- 
works  Y,San  Frandseo  City  d  County  (Cal.)  756 

2.  A  statute  denying  plaintifE  costs  in  a  dis- 
trict court,  if  his  recovery  is  below  $50,  does 
not  limit  the  Jurisdiction  of  the  court  to  cases 
in  which  that  sum  is  involved.  Bt,  Faul  F.  d 
If.  Ins.  Co,  Y.  Coleman  (Dak.)  87 

8.  Although  exclusive  Jurisdiction  is  given 
to  the  court  of  special  sessions  by  N.  Y.  (yoda 
Crim.  Proc.  |  56,  subd.  32,  as  amended  by  N. 
Y.  Laws  1884,  chap.  879,  over  prosecutions  for 
violations  of  the  excise  law,  in  which  com- 


fiball  issue,  tne  case  is  witudrawn  from  iDe 
magistrate  with  his  consent,  it  may  be  subse- 
^luently  presented  to  the  grand  jury  and  tried 
In  the  court  of  sessioni.  Feoj^  ▼.  Andrem 
<N.  Y.)  128 

4.  A  federal  court  cannot,  by  attachment 
•of  property  within  the  district  where  suit  is 
brought,  acquire  Jurisdiction  to  render  judg- 
ment against  such  propertjr,  where  the  owner 
Is  not  a  resident  of  the  district  and  is  not  le/^lly 
found  and  served  therein  so  as  to  autbonze  a 
personal  judgment.  This  rule  is  not  changed 
by  the  Act  of  Congress  6f  March  8, 1887.  Mai^ 
4and  ▼.  United  Line»  Ttleg.  Oo.  (0. 0.  D.  Conn.) 

252 

5.  A  sheriffs  custody  of  attached  property 
cannot  be  disturbed  by  a  court  of  chancery, 
and  the  property  transferred  to  the  custody  of 
Its  receiver,  in  a  suit  by  the  attachment  defend- 
ant, unless  by  consent  of  all  parties.  Ford  v. 
Judaoiiia  Mercantile  Co,  (Ark.)  714 

6.  An  affidavit  that  plaintiff  "believes  that 
he  cannot  have  a  fair  ana  impartial  trial  before 
the  regular  judge  of  this  court"  is  insufficient 
to  secure  a  change  of  judge.  Palmer  v.  Poor 
<Ind.)  469 

7.  The  interest  which  disqualifies  a  Judge* 
under  McClel.  (Fla.)  Dig.  §  28.  p.  837.  is  a  prop- 
•erty  interest  in  the  action  or  its  result,  in  con- 
tradistinction to  an  interest  of  feeling  or  S3rm- 
nathy  or  bias  that  would  disqualify  a  juror. 
Ex  parte  Ha/rris  (Fla.)  718 

8.  Affinity  is  the  tie  between  a  husband 
«nd  the  blood  relations  of  the  wife,  and  between 
«  wife  and  the  blood  relations  of  the  husband, 
but  it  does  not  exist  between  the  blood  relations 
of  either  party  to  the  marriage  and  those  of  the 
<other  party;  and  hence  there  is  no  affinity  be- 
twecD  a  brother  of  a  wife  and  the  brother  of 
her  husband,  and  the  latter  is  not  disqualified 
by  affinity  to  preside  in  the  trial  of  the  former 
for  a  crime.  Id, 

9.  That  a  Judge  bas  boarded  with  his  sister- 
in-law,  and  that  she  is  and  has  been  a  daily 
irisitor  at  his  home,  remaining  there  sometimes 
lor  days,  and  that  the  judge  has  always  been  a 
great  admirer  and  friend  of  a  brother  of  the 
sister-in-law,  and  has  aJwavs  regarded  him  as 
scrupulously  honest,  and  that  these  considera- 
tions lead  him  to  fear  that  he  might  not  be  able 
to  do  the  State  justice,— <lo  not  disqualify  the 
Judge  from  presiding  in  the  trial  of  such  brother 
for  a  criminal  offense.  Id. 

10.  The  decision  of  a  Judge  is  not  law  for 
succeeding  cases;  it  is  only  evidence  of  the 
law.  General  Aeternbhf  Pretby,  Ohurdi  v. 
Guthrie  (Va.)  881 

Nonss  Ai!n>  Bbtefs. 
Federal;  jurisdiction  not  conferred  by  attach- 
ment process.  252 
Concurrent   jurisdiction;    exclusive   where 
first  attaches;  equity;  extent  of  jurisdiction. 

714 

C^OVENANT.     See  also   Contbacts,  26; 
Landlord  and  Tbkant,  5. 
1.  At  common  law  a  covenant  of  seisin  Is 
not  implied  in  a  deed  of  real  property  by  the 
'6L.B  A. 


2.  A  judgment  t 
session  upon  forecl 
to  the  covenant,  n 
warrantor  to  appe« 
tive  eviction  givinj 
covenant.    ColUer 

8.  A  covenant 
that  the  products  c 
ed  to  market  exclu 
ticular  railroad,  is 
with  the  land.  £i 
S.  Oo.  (Blinn.) 

4.  Covenants  re 
of  use  or  enjoymei 
grantees  with  uoti< 
ty  of  estate,  and  f 
as.  in  strict  legal  c 
land. 

6.  It  is  not  Bufl 
in  equity  of  a  cove 
of  the  land  or  its  n 
lateral  way,  but  it 
the  land  or  its  use. 

Note 
Defined  and  com 
What  run  with  t 
Of  seisin;  runnii 
When  barred  by 
Performance  of, 

CRIMINAL  lii 

Law,  8,  9;   H 
Wipe,  26;  Td 

CROPS.     See  1 
NOTEB  Ain>  B 

CUSTODY  OF 

CUSTOM  AND 

1.  A  custom  of 
gusta,  Georgia,  by 
eral  law  of  the  Stat 
and  paying  for  it  < 
ered  as  waiving  or 
seller  to  answer  foi 
not  binding  except 
nized  it  in  their  < 
adopted  it  for  the 
Moore  (Ga.) 

2.  A  general  cu 
ing  railings  or  bai 
bankment  is  of  nc 
the  liability  of  a  t 
such  barriers  at  a 
statute  imposes  ac 
highways  safe  foi 
Twp.  (Mich.) 

CY   PRES.    Se 

NOTJSS  A2TD  £ 

DAMAGES.    B 

1.  A  party  who 
lated  is  entitled  to  i 
the  wrongdoer  fro; 


9.  Deiore  mnj  luiDiiiiy  lo  pay  uauiasiea 
damages  can  attach  to  the  party  in  default,  he 
must  have  been  guilty  of  a  substantial  breach 
of  Ills  agreement,  resulting  in  something  more 
tjMLU  mere  nominal  damages  to  the  other  par^. 
Hathaway  y.  Lynn  (Wis.)  561 

8.  Damages  suffered  by  individuals  in 
their  property  by  reason  of  failure  to  furnish  a 
stipulated  supply  of  water  to  a  town  cannot  be 
taken  into  account  in  determining  the  damages 
to  the  town.     Wiley  ▼.  Aihol  (Mass.)  M2 

4.  The  difference  between  the  rental  value 
of  premises  free  from  the  effect  of  a  nuisance, 
and  subject  to  it,  is  the  measure  of  damages  for 
tiie  nuisance.    Kiel  v.  Jackeon  (Colo.)         264 

6.  The  measure  of  damages  for  removing 
the  lateral  support  to  land  is  not  the  cost  of  re- 
pairing it,  but  the  diminution  of  value  by  rea- 
son of  the  act    Moellering  v.  Evans  (Ind.)  449 

6.  Expenses  Incurred  in  good  faith  in  at- 
tempting a  cure  may  be  included,  in  addition 
to  the  actual  value  ot  the  animal,  in  the  dam- 
ages for  an  injury  by  which  an  animal  is  made 
entirely  worthless.    EUiey.HUtonimch,)  464 

7.  The  pecuniary  injury  resulting  from  the 
death  of  a  person  from  whom  the  beneficiaries 
of  the  action  had  no  right  to  claim  support  is 
the  loss  of  what  the  deceased  would  probably 
have  accumulated  afterward  if  he  had  lived. 
Howard  v.  Jklaware  db  H.  Canal  Go.  (C.  0.  D. 
Tt)  76 

Notes  Ain>  Bbiefb. 

For  negligent  injury  to  animals.  454 

For  negligent  Injury;  how  far  plaintiff's  pe- 
cuniary condition  can  be  considered  in  deter- 
mining. 765 
For  results  too  remote  from  alleged  cause. 

230 
For  injury  to  personal  properQr;  duty  of 
party  injured.  464 

Railroad  in  street:  measure  of.  256 

Assignment  of  mortgagee's  right  to,  for  un- 
lawful seizure  of  mortgaged  goods.  878 

DEATH.    See  also  Conflict  of  Laws,  Q. 

A  right  to  support  from  the  person  killed 
Is  not  necessary  to  ^ive  a  right  of  action 
imder  the  statute  providing  for  an  action,  in  the 
name  of  the  personal  representative  of  a  person 
wrongfully  or  negligently  killed,  for  the  bene- 
fit of  his  wife  or  next  of  kin.  Howard  v.  Deta- 
ua/re  A  H.  Canal  Co.  (C.  C.  D.  Vt)  76 

DECEIT.     See  Fbaud  and  Fraudulbnt 

COMYEYANCBS,  NOTES  Ain>  BrISFS. 

DECLARATIONS.    See  Eyidencb,  YL 
DEDICATION.      See    also    Pabkb   Ain> 

SqUAKEB. 

1.  In  dedicating  lands  to  the  public,  the 
dedicator  may  attach  such  reasonable  restric- 
tions to  their  use  by  the  public  as  he  may  see 
fit     Church  V.  Portland  (Or.)  269 

2.  One  person  cannot  dedicate  to  the  pub- 
CL.  R.A. 


Of  land  to  public  use;  restriction  to  partica- 
lar  use;  estate  created;  presumption  from  user. 

DEED.    See  also  Kortoaob,  12. 

1.  The  effect  of  an  informal  instrument 
transferring  an  interest  in  real  estate  depends, 
not  upon  any  particular  words  or  pnrasea 
found  in  it,  but  upon  the  intention  of  the  par- 
ties as  collected  from  the  whole  instrument. 
Lemon  v.  Oraham  (Pa.)  6^ 

2.  The  assignment  under  seal  of  all  a 
grantee's  "right,  title,  claim,  interest,  and 
property  whatever  in  and  to"  a  deed,  on  the 
back  of  which  it  is  written,  and  which  gave 
the  grantee  an  estate  in  fee  simple,  is  sufficient 
to  transfer  the  fee,  without  the  use  of  the  word 
"heirs"  or  Its  equivalent  Id. 

8.  Deeds  to  different  purchasers  of  land 
separatel  V  sold  on  the  same  day,  at  the  same 
public  sale  of  town-site  lots,  by  a  probate  judge 
as  trustee,  must  be  held  to  take  effect  at  the 
same  time,  and  be  construed  together  in  de- 
termining a  conflict  of  title  between  the  pur- 
chasers.   Pearee  v.  Denver  (Colo.)  541 


Notes  ahd  BRmFsi 


Assignment  of;  effect 


m4 


DEFINITIONS.    See  also  Courts,  8;  Imt- 

KBBFBRS,  4;  LUBNfi,   1;  TiMB,  2. 

A  lodger  is  one  who,  for  the  time  being, 
has  his  home  at  his  lod^ng-house.  Pullman 
Paiace-Car  Co.  ▼.  Lowe  (Keb.)  8W 

DENTISTS*    See  Constitutional   Law. 
1.  a 

DEPOSITIONS. 

The  publication  of  notice  to  take  deposi- 
tions, under  W.  Va.  Code,  chap.  121,  ^  2, which 
requires  notice  once  a  week  for  four  successive 
weeks,  is  completed  on  the  fourth  issue  of  the 
newspaper  containing  it,  and  is  sufficient  if  a 
reasonable  time  elapses  between  the  date  of 
said  fourth  issue  and  the  taking  of  the  deposi- 
tions.   MiUer  v.  McMeehen  (W.  Va.)  515 

DESCENT  AND  DISTRIBUTION. 

Land  descended  or  devised  may  be  poi^ 
chased  in  good  faith  and  for  value,  free  from 
its  conditional  liability,  under  Maryland  stat- 
utes, for  debts  of  the  decedent,  when  the  rec- 
ords of  the  orphans'  court  show  a  final  settle- 
ment of  the  personal  estate  and  full  payment 
of  all  proved  debts  and  costs  of  administration, 
although  the  statutes  do  not  eu)reB8ly  make 
any  saving  of  the  rights  of  bona  fidepurchasers, 
or  fix  any  time  for  terminating  ^am  liability. 
Van  Bibber  v.  Beese  (Md.)  8d2 

DIVORCE.    See  Husband  and  Wdb. 

DOMICHi. 

1.  For  jurisdictional  purposes  a  legal 
domicil  once  existing  continues  until  another 


8.  uomicu  Of  reaaenoe,  w  give  junsaic- 
tioQ  to  the  probate  court  in  insolvency  proceed- 
ings, is  not  lost  by  departure  from  the  State, 
until  another  is  gained.  Id. 

DOWER.    See  also  Adykbsb  PoflSBeaoH,  8. 

1.  An  unasdgned  right  of  dower  is  not  the 
subject  of  tranner  or  «de,  and  cannot  be  re- 
leased to  one  not  in  priyity  with  the  title  under 
which  the  dowress  claims.    Eart  ▼.  Bureh  (Dl.) 

871 

3.  The  unassigned  right  of  dower  can  exist 
only  in  the  person  upon  whom  it  is  cast  by 
operation  of  law;  and  a  deed  or  oonveyaDce  of 
it  will  pass  no  title,  and  can  only  be  elTective 
as  a  release  and  extinguishment  of  the  right.  Id, 

8.  While  it  is  not  necessary  that  the  re- 
leasee of  an  unassigned  right  of  dower  should 
hold  the  fee,  yet  he  must  be  the  legal  or  equita- 
ble owner  of  title,  or  stand  in  such  relation 
thereto  that  the  dower  ri^ht,  upon  execution 
of  the  release,  wHl  unite  with  the  fee.  Id, 

4.  A  purchaser  at  a  sale  on  partition  can- 
not, before  confirmation,  acquire  a  release  of 
an  unassigned  dower  right.  Id. 

5.  A  deed  by  the  widow  of  a  tenant  in 
common  before  assignment  of  her  dower  does 
not  take  effect  as  a  release  of  her  dower  as  to 
a  cotenaht  of  her  husband.  Id. 

6.  Since,  under  the  Illinois  statutes,  there 
is  no  provision  for  the  assignment  of  dower  in 
lands  held  in  common,  in  determining  the  mode 
of  assignment  where  partition  between  ths 
tenants  in  common  is  not  made,  resort  must  be 
had  to  the  rules  of  the  common  law.  Id. 

Notes  ABD  Brdevs. 
Release  of;  to  whom  may  be  made.         872 

DRAINS  AND  SEWERS.    See  also  Cok- 
BTrruTioNAL  Law,  6,  7;  Statutes,  7 

The  fact  that  no  appeal  la  allowed  from 
the  decision  of  commissioners  as  to  the  necessity 
of  drainage  does  not  invalidate  an  Act  provid- 
ing for  the  condemnation  of  lands  for  drainage 
purposes.  JSkite,  BaU2eU,Y.  Stetoart  (WUl)  W4 

DRUMMERS.    See  Lioemse,  8,  4. 

DUE    PROCESS.    See    CoNarmTTioiiAL 
Law,  6). 


DURESS. 


See  AflsuifFsrr,  X 
Notes  andBbiefs. 


Acts  done  under,  may  be  annulled;  equitable 
relief;  recovery  of  money.  491 

EASEMENTS. 

1.  A  prescriptive  right  to  use  •  driveway 
Is  not  established  by  continuing  its  use  for 
more  than  thirty  years,  under  an  agreement 
for  a  perpetual  easement,  made  before  the  pre- 
vious use  had  continued  long  enough  to  ripen 
faito  a  right  l^  prescription.  Ji<wiin  v.  WJiip- 
pU(Uid.)  159 

8.  A  right  in  the  nature  of  an  easement 
6L.RA. 


session.  Taylor  v.  J 
8.  The  right  to  « 
pies  growing  or  to  b 
a  farm,  if  merely  a  ] 
at  pleasure;  and  a  coi 
out  reference  thereto 
but  if  not  a  parol  lie 
duly  placed  upon  rei 
as  ag'iinst  one  purchf 
recording  Act. 

Notes  a 
Defined:  distinguisl 
How  created. 
Protection  of,  by  1 
terference  with. 

EJECTMENT,     fi 

Wife,  6;  Judgmi 

1.  Crops  growing 
time  of  a  recovery  ii 
general  rule  of  the  co 
part  and  parcel  of  the 
party  recovering  the 
breto  (Ala.) 

2.  Where  no  bond 
with  Ala.  Code  188< 
growing  on  the  land 
belong  to  the  party  r 

EMBEZZLEMEN 

Notes  a 
Aiding  officer  in  oo 

EMBLEMENTS. 

Notes  i 
What  constitute;  g 

EMINENT   DOn 

WATB,  8. 

1.  Whether  the  i 
railway  company  un  i 
domain  is  public  or  | 
right  of  the  public 
quire  the  corporatioi  i 
transport  freight  or  i 
the  amount  of  busii 

V.  Eastern  B.  Oo.  (fH 

2.  A  third   party 
taken  for  a  right  of  ^ 
cannot  object  that  tl 
under  its  charter  to 
for  railway  purpos< 

8.  The  Legislatm 
or  corporation  the  rij 
sity  of  the  exercise 
domain.  Staie,  Bait 

Notes 

What  is  a  public  i 

EQUITY.    Seeal 
2. 

1.  A  court  of  cl 
than  a  court  of  lai      i 


law,  or  usage,  but  it  cannot  create  the  obliga- 
tion. Delaware,  L.  db  W,  K  Oo.  v.  Central 
dockyard  di  Transit  Oo.  (N.  J.)  855 

2.  To  Justify  the  interference  of  a  court  of 
equity  on  the  ground  that  its  interference  is 
necessary  to  prevent  irreparable  damage,  the 
complainant's  legal  right  must  be  clear.  There 
can  be  no  damage,  irreparable  or  otherwise, 
where  there  is  no  violation  of  a  right  Id, 

8.  Where  the  only  ground  laid  to  support 
the  Jurisdiction  of  a  court  of  equity  is  that  the 
defendant  is  violating  a  legal  nght  of  the  com- 
plainant to  his  irreparable  injury,  the  com- 
plainant, to  be  entitled  to  the  aid  of  the  court, 
must  show  that  his  adversary's  conduct  is 
fUdconscientious.  Id. 

NoTBS  Aim  Bmsrib 

Protection  of  legal  rights.  855 

ESTOPPEL.    See  also  Bail  ahd  Recog- 

NIZANCB,  4 

An  execution  sale  may  constitute  an  equit- 
able assignment  or  transfer  of  a  vendor's 
lien,  on  the  principles  of  estoppel,  although  the 
Tendor  had  no  interest  subject  to  execution, 
where  he  acquiesced  in  the  sale  knowing  what 
was  intended  to  be  sold,  being  present  at  the 
Bale,  consenting  to  the  application  of  the  pro- 
ceeds to  the  satisfaction  of  a  Jud^nnent  agamst 
him,  receiving  the  surplus,  and  demanding  col- 
lateral which  had  been  pledged  for  the  pay- 
ment of  the  debt.    FaOan  i.Wcrihington  (Colo) 

EVIDENCE. 

I.  Judicial  Noticb. 
n.  Presumptjons     and     Burdbh      of 

Proof. 
ni.  Best  and  Sbcondakt,  Doctjmentabt, 

AND  Demonstrative  Evidence. 
IV.  Parol  Evidencb  CoNCSiiNiNa  Wbit- 

IN08. 

V.  OriNiONS:  ConfebsionIw 
VI.  Declarations. 
VII.  Relevancy  and  Materiality. 
VIIl  Weight,  Effect,  and  Sufvicienot. 
Notes  and  Briefs. 

I.  Judicial  Notiob. 

1.  Judicial  notice  may  be  taken  of  the 
lieiglit  of  the  human  body  and  tlie  measure- 
ment of  its  several  parts,  for  the  purpose  of  re- 
Tersing  a  Judgment  on  a  verdict  which  neces- 
sarily involves  a  finding,  without  any  evidence 
as  to  plain  lift's  height,  that  while  sitting  on 
a  car  be  was  struck  on  the  head  by  an  arch  4 
feet  7  inches  above  the  top  of  the  car.  Hunter 
▼.  Neu>  York.  0.  d  W.  R.  (Jo,  (N.  Y.)         246 

n.  Presumptions  and  Burden  of 
Proof. 

^  2.  The  burden  of  proof  as  to  a  distinct  de- 
fense in  a  criminal  prosecution  is  on  the  defend- 
ant. StaU  ▼.  i&s/itMitetfr  (Conn.)  125 
6  L.  R.  A. 


4.  A  relation  Illicit  at  its  oommeDcemoit, 
and  known  to  be  so  by  the  ^irtiea,  raises  no 
presumption  of  marriage,  urimm'9  Appea! 
(Pa.)  717 

6.  The  fact  of  cohabitation  as  man  and 
wife  raises  a  presumption  of  legal  m&rria^. 
State  V.  Schweitzer  (Oonn.)  i2o 

6.  The  presumption  Is  that  the  neglect  or 
refusal  of  a  husband  to  support  his  wife  is  on 
lawful;  and  the  burden  is  oh  him,  when  charged 
therewith,  to  prove  Its  lawfulness.  Id. 

7.  While  malice  maybe  presumed  from  a 
deliberate  act  causing  another's  death,  or  from 
the  cool  and  deliberate  use  of  a  deadly  weapon, 
yet  where  a  full  declaration  of  all  the  facts 
and  circumstances  leading  up  to  the  homicide 
obviates  all  necessity  for  presumption,  all 
such  facts  and  circumstances  taken  together 
constitute  the  only  basis  for  a  findine  that  the 
homicide  was  committed  with  malice  afore- 
thought.   Trumble  v.  Territory  (Wya)       884 

8.  A  presumption  that  a  request  for  aid  was 
made  by  one  assisted  by  public  officers  as  a 
poor  person  will  not  be  made  as  the  foundation 
of  an  alleged  right  to  recover  compensation 
therefor  from  her  estate.  Albany  v.  McNa- 
mora  (N.  Y.)  212 

9.  The  term  "beer,'*  in  the  absence  of  all 
evidence  as  to  its  quality  and  effect,  does  not 
import  an  intoxicating  beverage.  &aim  v. 
Bohrbaeh(!^.  T.)  669 

10.  It  will  be  presumed  that  directors  of  a 
corporation  were  rightfully  in  session,  where 
the  record  shows  that  they  met  and  took  of- 
ficial action.  Hardin  v.  UnoaB,  <ft  Oonstr.  Oo. 
(Iowa)  52 

in.   BBBT  and  SBOONDABT,    DOCUITBNTAST. 

AND  Dkmonbtbativs  Eyidbncb. 

11.  Parol  evidence  of  an  alleged  wife  is  ad- 
missible on  the  question  of  marriage.  Stats  v. 
Schweitzer  (Conn.)  125 

12.  A  verdict  and  Judgment  in  a  criminal 
prosecution  for  removing  crops  cannot  be 
proved  in  a  civil  action  for  the  crops.  CarUeU 
Y.Kiaebrew(A}A.)  617 

18.  A  coroner's  inquisition,  under  the  Illi- 
nois statute  by  which  coroners  are  required  to 
proceed  substantially  as  at  common  law,  and 
the  inquest,  sealed  up,  is  to  be  filed  with  the 
clerk  of  the  circuit  court,  may  be  used  as  evi- 
dence to  show  the  cause  of  the  person's  death, 
in  an  action  for  insurance  on  his  life.  United 
States  L.  Ins.  Co,  v.  Kislgast  (lU.)  S5 

14.  The  records  of  the  votes  in  a  meeting 
of  stockholders,  reciting  that  the  object  of  cer- 
tain works  was  to  improve  the  quality  of  water 
furnisbed  by  the  corporation,  are  admissible  to 
show  the  purpose  of  the  works  voted  for, 
where  at  the  time  of  this  meeting  the  contro- 
versy in  suit  had  not  arisen.  Wtley  ▼.  Athol 
(Mass.)  842 

16.  A  writing  purporting  to  have  been 
signed  b^  alleged  partners,  stating  that  all 
partnership  that  may  have  existed  between 
them,  either  express  or  implied,  is  that  day  at 


£viosiiCB,  IV.— VI. 


«n  end,  is  not  adminsfble  in  fayorof  one  of  the 
parties  wheu  sued  as  a  partner,  where  he  testi- 
fles  that  no  partnership  ever  existed,  but  that 
be  obtained  the  writing  to  protect  himself  from 
the  declarations  of  the  other  party  to  the  effect 
Chat  a  partnership  existed,  and  the  other  party 
denies  that  he  ever  signed  or  was  asked  to  sien 
Che  writing,  or  had  any  conversation  upon  the 
subject    l)aws(mY. ligtie (Ot.)  176 

Itt.  Letters  from  the  mother  of  an  illegiti- 
mate child  to  its  nurse  may  be  admitted  in  ev- 
idence for  the  purpose  of  showing  her  assent 
to  the  disposition  that  is  being  made  of  the 
child,  and  the  manner  in  which  it  is  being  pro- 
vided for,  but  are  inconipelent  for  the  purpose 
of  proving  paternity.    Be  Jesiup'i  Estate  (Cal .) 

604 

17.  The  declaration  in  Colo.  Const  art  7, 
^  8,  that  ballots  may  be  examined  in  election 
contests,  does  not  prohibit  their  use  in  quo 
warranto  proceedings.  FeupU,  Barton,  v.  Lon- 
doner (Colo.)  444 

18.  A  certificate  purporting  to  be  an  origi- 
nal marriage  certificate  is  aornlssible,  in  con- 
Declion  with  the  testimony  of  the  alleged  wife, 
to  prove  marriage.     JState  v.  Bchfjoeitur  (Conn.) 

125 

19.  Pictures  of  a  putative  father  and  of  the 
illegitimate  child,  taken  by  photography,  are 
not  inadmissible  in  evidence  for  the  purpose  of 
showing  resemblance  between  the  two,  but  are 
entitled  to  but  little  weight  220  Jesiup'e  Be- 
iaU{Q9X,)  604 

90l  a  photograph  of  a  person,  showing  the 
manner  in  which  his  limbs  have  been  con- 
tracted, is  admissible  in  an  action  for  personal 
injuries,  where  a  physician  has  testified  that 
the  photograph  was  taken  in  his  presence  and 
accurately  represented  the  condition  of  tlie 
limbs.  Atberti  t. New  York.  X.  E.&W.B,  Co. 
<N.  Y.)  766 

IV.  Pabol  Etidsncb  Concerniho  Wbit- 

INGS. 

dl.  Parol  evidence  is  admissible  to  establish 
a  contemporaneous  oral  agreement  which  in- 
duced the  execution  of  a  written  contract, 
though  it  may  vary,  change,  or  reform  the  in- 
strument   Fergueon  ▼.  Rafferty(Peu)  88 

23.  An  oral  agreement  to  give  the  vendor 
eecurity  on  the  logs  ma;  be  proved  to  show  an 
inducement  to  him  to  sign  a  release  to  parties 
who  had  purchased  of  him  by  written  contract 
certain  timber,  and  the  substitution  in  their 
place  of  other  persons,  although  the  written 
a^eement  contained  no  stipulation  for  such 
emniiity.  Id, 

8S.  Evidence  of  a  parol  agreement  as  to  a 
warrant  of  the  power  of  an  engine  to  run  a 
certain  separator,  made  prior  to  the  giving  of 
an  order  for  the  outfit,  which  contained  an  ex- 
pre«  warranty  that  the  engine  was  of  good 
material,  and  if  properly  run  was  "capable  of 
drivinff  said  separator  to  do  good  business  in 
threshing,"— is  incompetent  NiehoU  ▼.  Vran- 
daU  (Mich.)  412 

34.  Parol  evidence  to  prove  want  of  consid- 
eration for  a  written  contract  reciting  payment 
of  the  consideration  cannot  be  admitted  for  the 
purpose  of  showing  that  the  transaction  was  a 
'     «L.aA. 
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mere  offer  to  sell,  and  not  an 
Schneider  ▼.  Turner  ijl\.) 

y.  OpnnoiTB;  CoNFBSSioire. 

25.  The  opinion  of  a  physician  may  be 
given  as  to  what  may  be  the  result  of  a  disease 
in  the  natural  and  ordinary  course.  Alberii 
V.  NewTork,  L,  E.  dk  W,  R.  Oo.  (N.  Y.)       765 

26.  A  physician  may  testify  as  to  the  length 
of  time  Uiat  a  person  sufFenng  from  disease 
will  live,  although  stating  that  he  can  only 
^ve  the  probability  from  the  history  of  other 
similar  cases.  Id, 

27.  Confession  of  a  man  that  he  has  been 
married  to  a  certain  woman  is  admissible  as 
evi dunce  of  the  marriage.  State  ▼•  Schweitzer 
(Conn.)  125 

YL   DRCLABATIONlb 

28.  The  acts  and  declarations  of  parties  to 
an  action  are  not  competent  evidence  in  their 
behalf,  unless  they  constitute  a  part  of  a  trans- 
action which  bars  or  disproves  the  claim  made 
against  them,  or  are  a  part  of  a  material  fact  in 
the  case.  Dato%on  v.  Pogrie  (Or.)  176 

29.  Communications  to  a  law  student,  al- 
though while  he  is  employed  to  advise  and 
assist  hi  a  lawsuit,  are  not  privileged.  Dier- 
itein  V.  Se/iubkagel  (Pa.)  481 

80.  An  attorney  may  waive  the  privilege  of 
his  client  as  to  iniormation  acquirea  by  a  phy- 
sician  in  attending  him,  and  may  call  the  phy- 
sician as  a  witness.  Alberti  v.  Jaew  York,  L,  a, 
iSfW.RCo,{l^.Y.)  765 

81.  Unsworn  admissions  or  declarations 
made  by  an  insolvent,  after  a  controversy  has 
arisen  between  his  attaching  creditors  and  pe- 
titioners in  insolvency  proceedings  upon  his 
estate,  are  not  admissible  in  a  suit  between 
such  parties,  for  the  purpose  of  determining 
the  question  of  his  residence.  Ajfer  v.  Weeks 
(N.  H.)  716 

82.  Reports  to  a  general  manager  of  the 
company  touching  the  facts,  circumstances, 
and  results  of  a  railroad  accident,  and  who  was 
to  blame  therefor,  made  several  days  after  the 
event,  by  the  superintendent  and  the  conductor, 
supported  by  the  affidavit  of  the  latter  and 
sevoial  other  employees,  are  not  admissible  in 
evidence  to  affect  the  company,  whether  such 
reports  were  exacted  or  made  under  standing 
rules  requiring  the  same,  or  under  special 
orders  for  the  particular  occasion,  no  question 
of  notice  to  the  company  being  involved  in  the 
controversy.  Carrm  v.  E(Ut  Tennessee,  V.  db 
O.  B.  Oo.  (Oft.)'  214 

88.  Statements  as  to  boundaries,  made  by 
an  oflScer  of  a  corporation  while  negotiating  a 
sale  or  lease  of  real  estate  which  he  had  au- 
thority to  sell  or  lease,  may  be  proved,  after 
his  death,  against  the  corporation  or  its  subse- 
quent gra  o  tees.  Hdmee  v.  TSimers  FaUe  L  u  m- 
ber  Oo,  (Mass.)  288 

84.  Declarations  of  the  treasurer  of  ft  cor- 
poration, who  had  no  authority  to  bind  it  by 
his  statements,  may  be  admissible  if  made  in 
the  course  of  negotiations  for  the  corporation 
by  himself  and  tlie  president,  and  in  the  pres- 
ence of  the  latter,  who  did  not  dissent  there- 
from, where  the  declarations  of  the  president 
would  be  competent  evidence.  Id, 


Schweitzer  (Conn. )  125 

86.  Evidence  that  the  settlement  of  a  suit 
for  money  loaned  and  of  a  prosiecution  for 
fornication  committed  on  a  certain  day  in- 
cluded a  cause  of  action  for  breach  of  a  prom- 
ise of  marriage,  made  on  the  same  day,  is  ad- 
missible in  a  suit  for  such  breacfi  of  promise. 
Dierstein  v.  Schubkagel  (Pa.)  481 

87.  In  order  to  render  proof  of  the  dissola- 
tion  of  a  partnership  admissible  in  favor  of  a 
defendant  charged  as  a  partner,  it  must  tend 
to  show  an  actual  dissolution  of  the  partner- 
ship relation.  Datcsan  Y.  Pogtie {Or.)  176 
'  88.  Evidence  that  plaintiff  was  dependent 
upon  his  earnings  for  the  support  of  himself 
and  wife,  although  not  admissible  upon  the 
question  of  damans  in  an  action  for  personal 
injuries,  is  admissible  as  tending  to  show  that 
he  was  unable  to  employ  a  physician  of  special 
skill  from  a  distant  city,  to  rebut  a  claim  that 
he  had  not  used  ordinarv  care  to  cure  and  re- 
store himself,  where  defendant  had,  on  cross- 
examination  of  plaintiff's  witnesses,  shown  that 
he  had  emploved  only  local  physicians  with 
no  special  skill  in  respect  to  such  injuries,  and 
had  communicated  with,  but  had  not  employed, 
a  phvsician  of  special  skill  in  the  city.  Alderti 
V.  JVew  York,  L,  E,  d  W,  R,  Co,  (N.  Y.)      765 

89.  On  the  question  whether  defendants 
were  liable  as  a  partnership  or  not,  where  their 
firm  never  had  any  corxx)rate  existence  even  as 
a  de  facto  corporation,  evidence  of  the  plaintiff 
that  he  did  not  deal  with  them  as  a  corpora- 
tion, but  was  informed  by  one  member  that 
they  were  a  partnership,  is  admissible.  £!aton 
V.  Walker  (Mich.)  102 

40.  Proof  of  the  payment  of  taxes  is  admis- 
sible on  the  question  of  ownership  of  land  by 
adverse  possession.     Wr&n  v.  Parker  (Ck)nn. )  80 

41.  In  an  action  for  personal  injuries  caus- 
ing death  to  plaintiff's  intestate,— his  son,  who 
was  performing  services  for  plaintiff  at  the 
time,  —defendant  cannot  show  that  plaintiff  was 
wealthy  and  able  to  hire  others  to  perform  the 
services,  and  thus  shield  his  son  from  exposure 
to  the  incident  dangers,  where  there  is  no  show- 
ing that  deceased  was  unable  to  take  care  of 
himself.    Blinoia  O,  R.  Co.  v.  Slater  (111).    418 

42.  A  letter  saying  that  a  person  "expects 
to  pay  a  claim  out  of  what  be  hopes  to  beat  my 
company  in  a  suit  now  pendintr'  is  irrelevant 
in  an  action  by  him  for  alleged  slanderous 
words  spoken  m  the  course  of  the  trial  of  the 
former  suit.    Nissen  v.  Oramer  (N.  C.)        780 

48.  Evidence  that  a  person  felt  and  exhibit- 
ed mental  anguish  on  account  of  the  delay  in 
delivering  a  telegraph  message  is  admissible  in 
an  action  where  damages  are  allowable  for 
such  negligence.  Western  U,  Teleg,  Co,  v. 
Adame  (Tex.)  844 

48.  It  being  in  question  whether  a  fireman 
could,  by  reporting  the  facts  of  his  situation  to 
an  official  of  the  company  by  teletrraph,  have 
obtained  relief  from  his  peril,  evidence  is  ad- 
missible to  show  that,  under  the  usnire  and 
practice  of  the  company  in  like  or  analogous 
circumstances,  relief  would  probably  have  fol- 
6L.R.A. 


45.  In  an  actfon  for  injuries  by  a  railroad 
train  causing  death  to  plaintiff's  intestate,  plain- 
tiff may  prove  the  speed  at  which  the  train  was 
running,  as  tending  to  shed  l^ht  on  the  ouestion 
of  defendant's  due  care.  lUirioU  (7.  H.  Co.  v. 
Slater  (111.)  418 

46.  Under  a  paragraph  of  an  answer  deny- 
ing Hie  execution  of  a  note,  it  may  be  proved 
that  the  note  was  altered  after  it  bad  been 
signed,  as  well  as  that  it  had  not  been  deliv- 
ered.   Palmer  ▼.  Boor  (Ind.)  461^ 

ynL  Weight,  Effbct,  Aim  SuFnciEsrcT. 

47.  Parol  evidence  of  circumstances  sur- 
rounding the  testator  is  sufficient  to  show  bis 
meaning  and  intention,  where  there  is  a  slight 
discrepancy  in  the  description  of  the  donee  of 
a  charitable  gift.  General  AueiMy  Preeby, 
Church  V.  Quihrie  (Va.)  821 

48.  Direct,  positive,  and  uncontradicted 
testimony  of  two  witnesses  to  the  fact  of  a  con- 
temporaneous verbal  agi  cement  as  an  induce- 
ment to  sign  a  writing  is  sufficient  where  it  ia 
precise,  ddnite,  and  distinct,  and  highly  prob- 
able and  reasonable.  Ferguson  v.  Baifferty 
(Pa.)  Sa 

49.  The  statement  of  the  recorder  of  a  mu- 
nicipal board,  in  a  paper  that  he  was  not  re- 
quired to  make,  that  it  was  done  by  order  of  the 
board,  is  not  evidence  of  that  fact.  Lawrence 
V.  Ingersoll  (Tenn.)  SOS 

50.  A  finding  that  a  deed  from  a  parish 
priest  to  a  cardinal  of  the  Roman  Catholic 
Church,  containing  an  express  assumption  by 
the  grantee  of  a  mortgage,  was  delivered  and 
accepted,  is  sustained  by  evidence  that  the  car- 
dinal, having  knowledge  of  the  deed,  when  a 
demand  for  the  debt  was  made  simply  referred 
the  creditor  to  the  parish  priest  in  possession 
of  the  property,  ana  that  tne  latter  insured  it 
in  the  caroinars  name,  and  regularly  collected 
the  rents  and  paid  them  over  to  the  chancery 
office,  which  managed  the  cardinal's  business 
affairs  relating  to  the  church.  Qifford  v.  Cor- 
rigan  (N.  Y.)  6ia 

51.  In  an  action  on  a  policy  requiring  proof 
of  loss  within  thirtv  dtLjB,  but  not  requiring 
that  such  proof  shall  be  in  writing,  or  that  u 
be  given  to  any  particular  person  or  officer,  tes- 
timony of  the  assured  that  at  the  time  of  tlia 
fire  the  agents  of  the  company  were  present 
and  informed  him  that  they  would  notify  the 
company,  and  that  a  short  time  thereafter  the 
adjusters  of  the  companv  came  and  adjusted 
the  loss,  is  sufficient  proof  of  the  loss  and  of  the 
agency  of  the  parties  who  acted  as  agents  and 
adjusters.    StaU  Ins.  Co.  v.  Sefireck  (Neb.)  524 

52.  Testimony  must  he  plain  and  con- 
vincing beyond  reasonable  controversy,  in  or 
der  to  overcome  the  presumption  that  a  written 
contract  expresses  correctly  the  intention  of  the 
parties.  Meismnkel  v.  St.  Paul  F.  dt  M.  Ins. 
Co.  (Wis.)  20O 

58.  Whenever  a  defense  fn  a  criminal 
prosecution  is  so  proved  that  a  reasonable  doubt 
IS  caused  as  to  any  part  of  the  case,  the  defend- 
ant is  entitled  to  the  benefit  of  that  doubts  and 
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•hould  be  acquitted.  State  Y.BehtoHtur  (Conn,) 

125 
KoTSB  Ain>  Bbibfb. 

Presumptloii  u  to  regularity  of  acta  of  offi- 
cer. 21d 

Parol  to  show  agreement  collateral  to  written 
contract.  418 

Parol  to  vaxy  writing.  287 

Parol  and  eztrinsic,  to  aid  construction;  of 
intention;  declarationa  of  testator;  to  remove 
latent  ambiguities;  to  Identify  beneflclaiy;  to 
identify  land;  to  supply  omissiona.  821 

Written  inatruments;  parol,  to  contradict;  as 
to  cohsideration  of  contract;  of  prior  negotia- 
tions; of  conveisatlons  between  parties;  of  their 
acts  and  declarations;  of  extrinsic  facta  and  dr- 
camstancea;  of  oollateral  agreement  prior,  con- 
temporaneous, or  subsequent;  to  vary  terms  of 
contract,  or  legal  effect;  of  intention;  to  explain 
ambiguity;  {of  meaning  of  words;  to  identify 
person  and  properW;  of  contracts  partly  writ- 
ten; of  fraud,  acdaient,  or  mistake;  of  illegal 
contracU;  of  trust.  88 

Parol,  of  mistake  in  writing.  888 

Parol,  of  consideration  of  written  contract. 

164 

Coroner^B  inquisition  as.  65 

Privileged  communications  between  attorney 
and  client;  waiver;  exceptions;  testimony  of 
third  persons.  481 

Communications  to  physician;  waiver  of  priv- 
ilege. 765 

Declarations  of  deceased  owner  of  land.  284 

SXECUTION.  See  also  Bail  Aim  Rbcoo- 
HCEANCB,  8;  Levy  akd  Skizukb,  1. 

A  sale  by  a  master  in  chancery,  or  other 
person  authorized  to  execute  the  decrees  in 
chancery,  is  not  a  "sale"  in  the  legal  sense,  un- 
til confirmation.    Hart  v.  Bureh  (Ul.)        871 

SXECUTORS  AND  ADMINISTBA- 
TORS.  See  also  Dbsgbnt  ahd  Dibtbi- 
Bunon. 

1.  The  court  has  jurisdiction,  in  proceed- 
ings under  the  article  of  the  California  Code 
providing  for  partial  distribution,  to  hear  and 
determine  a  question  of  contested  heirship.  Be 
Jeseup's  EetaU  (Cal.)  594 

2.  A  state  sUtute  providing  that  when 
•dministration  is  taken  in  that  State  upon  the 
estate  of  a  nonresident  decedent,  the  estate 
found  there  in  to  be  applied  there  primarily  to 
the  payment  of  domestic  creditors,  will  not 
prevent  the  administrator  from  bringing  suit 
-wherever  he  can,  upon  a  cause  of  action  whicti 
accrued  in  such  State  to  his  intestate  by  reason 
of  the  negligent  act  of  a  common  carrier  causine 
personal  injury  to  him.  Q^RHUy  v.  New  York 
4tiN.  a  J2.  Cb.  (R  L)  719 

NOTBS  Aim  BRIBFOi 

Real  property;  liable  for  debts.  882 

EXEMPTION.  See  Lbyt  Ain>  Sbizttrb, 
2,8. 

CX  POST  FACTO  LAW.  See  CoKsnru- 

TioNAL  Law,  8,  9. 
«  L.  R.  A. 


EXPRESS  COMPANIES.    See  Oab^ 

BIER8,   18. 

FAMILY. 

NOTBS  Ain>  BBIEVa 

Defined;  head  of,  who  is.  818 

FINDINGS.    See  GARKiSHMBin. 

FIRE.    See  also  BAnjiBNT,  2. 

The  fact  that  telegraph  and  telephone 
poles  and  wires  preventeid  the  extinguishment 
of  a  fire  does  not  make  the  company  owning 
them  liable  for  the  loss,  where  the  owner 
of  the  building  burned,  on  whose  land  they 
stood,  had  built  by  the  side  of  them,  and  had 
permitted  a  tenant  to  use  one  of  the  wires,  and 
had  never  objected  to  them  in  any  way  before 
the  fire.  Chajfee  v.  Telephone  d  Teieg.  Oonetr, 
Co.  (Mich.)  455 

FIXTURES. 

1.  In  determining  whether  an  article  is  a 
fixture,  its  nature  and  the  oblect,  effect,  and 
mode  of  its  annexation  are  all  usually  to  be 
considered.  EopeieeU  MilU  ▼.  Taunton  Bae, 
Bank  (Mass.)  849 

2.  Articles  placed  in  a  building  subject  to 
a  mortgage,  by  the  mortgagor  or  those  claim- 
ing under  him,  to  carry  out  the  obvious  pur- 
pose for  which  it  was  erected,  or  permanently 
to  increase  its  value  for  occupation  or  use,  be- 
come a  part  of  the  realty,  although  removable 
without  injury  either  to  themselves  or  the  build- 
ing, id 

8.  Machinery  in  a  cotton-mill,  procured 
for  use  in  manufacturing  cotton  cloth,  most  of 
it  being  heavy  and  not  intended  to  be  moved 
from  place  to  place,  but,  when  put  in  position, 
to  be  used  with  the  building  until  worn  out  or 
for  some  unforeseen  cause  the  real  estate  is  put 
to  a  different  use,— constitntes  part  of  the  real- 
ty. Id. 

4  Loom  beams,  although  not  fastened  to 
the  looms  or  to  the  buildings,  constitute  part  of 
the  realty  when  the  looms  to  which  they  belouj 
are  permanently  fixed  in  a  cotton-milL 

KOTBBABD  BBlBn. 

What  constitute. 
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FOOD. 

Furnishing  oleomargarine  to  patrons  of  a 
restaurant  as  part  of  a  meal  ordered  bv 
them,  although  they  do  not  eat  it,  but  cany  it 
away  with  them,  is  a  "sale  thereof."  subjecting 
the  proprietor  to  a  penalty,  under  the  Pennayl- 
vania  Act  of  May  21,  lS86.  Com.  Allegheny 
County,  V.  MiUer  (Pa.)  688 

NoTBB  Aim  Brdefb. 

Prohibition  of  sale  of  oleomargarine.        688 

FORCIBLE      ENTRY       AND       DE- 
TAINER. 

1.  The  provisions  of  the  Forcible  Entry 
and  Detainer  Act  of  Oregon  do  not  apply  to  a 
tenant  from  year  to  year  holding  under  a 
verbal  lease  for  more  than  one  year,  until  the 
tenancy  is  determined  by  notice  or  by  agree- 


2.  A  tenant  in  possession  oi  demised  prem- 
isps  witliout  any  written  lease  or  a/^reement 
therefor  cannot  be  dispossessed,  under  the  Ore- 
cron  Forcible  Entry  and  Detainer  Act,  unless 
be  is  in  by  wrong.  Id. 

FOROERT.    See  BAincB  jjtd  BANKisra,  9. 

FORMULAS.    See  Recifbs,  1. 

FRAUD  AND  FRAUDULENT  CON- 
VETANCES.  See  also  Action  ob 
SmT,  8;  Bills  Aim  Notbs,  4;  Coktractb, 
8.24. 

1.  Lack  of  knowledge  by  one  making  false 
statements  as  an  inducement  to  a  contract,  tbat 
the  statements  are  false,  is  immateriaL  i/b- 
KinnouY.  VcUmar  (Wis.)  121 

2.  If  one  makes  an  untrue  representation 
as  of  his  own  knowled^,  not  knowing  wheth- 
er it  is  true  or  false,  it  is  a  fraud.  An  unqual- 
ified affirmation  amounts  to  an  affirmation  as 
of  one's  own  knowledge.  BuUitt  v.  Farrar 
(Minn.)  149 

8.  The  maker  of  a  note  given  for  Bohemian 
oats  purchased  at  a  price  greatly  beyond  their 
value  and  never  delivered,  who  was  induced 
to  give  it  by  persistent  arts  and  misrepresenta- 
tions concerning  the  salable  prospects  of  the 
oats  to  be  grown,  and  the  responsibility  and 
legal  character  of  a  mythical  corporation  whose 
bond  is  given  him,  agreeing  to  sell  for  him 
twice  as  many  bushels  at  the  same  price  per 
bushel, — may  recover  from  the  person  defraud- 
ing him  the  damages  thereby  sustained,  when 
he  has  been  compelled  to  pay  the  note  to  a  bona 
fide  holder;  and  he  will  not  oe  denied  relief  on 
the  ground  that  he  is  in  pari  delicto.  Eies$  v. 
Ot£6«0r(Mich.)  498 

^  4.  Fraudulent  representations  as  to  an  al- 
leged corporation  which  has  no  legal  existence, 
and  whose  pretense  of  leg^  existence  is  a  fraud, 
are  not  within  the  Michigan  statute  which  re- 
quires fraudulent  representations  as  to  the 
character,  etc.,  of  another  partv  to  be  vmting 
in  order  to  sustain  an  action  for  fraud.  Id. 

6.  Representations  as  to  the  amount  of 
earth  necessary  for  constructing  a  levee,  and 
its  quality  or  kind,  made  to  induce  another  to 
enter  into  a  contract  for  constructing  the  levee 
witbin  a  certain  time,  with  a  forfeiture  for  fail- 
ure to  complete  it  in  that  time,  are  mere  ex- 
pressions of  opinion  equally  witbin  the  power 
of  both  parties  to  ascertain,  and  therefore  not 
a  sufficient  ground  for  an  action  for  damages, 
although  the  contractor  was  not  within  150 
miles  of  the  place  of  the  work  when  he  entered 
into  the  a^eeinent,  and  it  would  have  taken 
many  days  to  have  ascertained  the  truth  of  the 
representations.  JSounncm  v.  SutUr  County 
Land  Co.  (Cal.)  219 

Notes  and  Bribfb. 

Fraud;  what  constitutes;  action  for;  Inves- 
tigatiou  by  purchaser;  statements  of  opinions 
or  trade  talk.  149 

False  representations  Inducing  entry  into 
contract.  219 

Misrepresentation;  absence  of  knowledge  on 
the  part  of  maker.  128 

6  L.  li.  A. 


determined  on  the  disclosure  alone,  no  sup- 
plemental complaint  being  filed  and  no  claim 
made  by  a  third  person,  no  findings  of  fact  are 
necessary.     Wildner  y.  Fergumn  (Minn.)    8S8 

Notes  aitoBbies^ 

Exemption  of  laborers'  wagesL  S3S 

aiPT. 

1.  A  deposit  of  money  In  a  ssTings  bank  te 
the  name  of  the  depositor's  son,  who  does  not 
appear  ever  to  have  known  of  it,  does  not "khow 
a  gift  to  him,  where  the  depositor  retained  the 
passbook  for  many  years  afterwards,  dealing 
with  the  account  as  nis  own,  and  by  the  rules 
of  the  bank  payments  could  be  made  to  any 
person  presenting  the  book.  Beaver  ▼.  Bearer 
(N.  Y.)  40a 

2.  To  constitule  a  complete  parol  gift  thers 
must  be  an  actual  delivery  of  the  thing  glTen, 
but  the  delivery  must  be  according  to  the  nature 
of  the  thing  given.  MiOer  v.  McMeehen  (W. 
Va.)  515 

8.  If  property  is  in  possession  of  the  donee 
at  the  time  of  a  gift,  as  agent  for  the  donor  or 
otherwise,  he  need  not  surrender  it  in  order  that 
it  may  be  redelivered  in  execution  of  the  g^ft. 
Therefore  the  gift  is  complete  if  the  donor  re- 
linquishes all  dominion  over  the  thing  given, 
and  recognizes  the  possession  of  the  donee  as 
being  in  his  own  right,  and  the  latter  accepts 
the  gift  and  retains  possession  in  virtue  thereof. 

Id. 

4.  A  bill  of  sale  executed  to  his  niece 
shortly  before  his  death, by  an  intestate  who  had 
previously  had  two  strokes  of  paralysis,  con- 
taining a  clause  empowering  him  to  revoke  the 
transfer  at  any  time  during  nis  life,  the  instru- 
ment and  the  subject  matter  thereof  being  de- 
livered to  his  attorney,  who,  after  his  death, 
delivered  them  to  the  niece, — is  a  gift  causa 
mortis,  and  shows  a  clear  intent  that  the  niece 
should  have  the  benefit  of  the  gift  unless  re- 
voked during  his  life.  WiUiame  v.  QuUe  (N. 
Y.)  866 

Notes  ahd  Briefs. 

Oauea  mortis;  what  essential  to  constitute. 

365 

Defined;  intent  alone  not  sufficient;  deliyery 

essential;  deposit  of  fund  in  trust.  403 

Inter  mvos;  what  consUtuteik  515 

GUARANTT. 

'  1.  The  death  of  the  mortgagor  revokes  the 
authority  to  sell  goods  to  a  third  person  on  the 
security  of  a  mortgage  given  in  part  to  secure 
indebtedness  arising  from  future  sales  to  him 
by  the  mortgagee.     Eyland  y.  Maldch  (Mass.) 

883 
2.  An  agreement  "to  stand  good  for,  or.  in 
other  words,  .  .  .  guarantee  to  pay  for,**  any 
timber  of  a  certain  class  that  shall  be  furnished 
to  a  third  person,  with  whom  the  promisor 
states  that  he  has  a  contract  for  such  timber,  is 
an  original  undertaking,  and  no  notice  of  ac- 
ceptance or  of  failure  to  pay  is  necessaTT. 
leading  v.  McGregor  (Ind.)  686 


wnat  gooas  sue  wanu"  is  Dot  necessary,  wnere 
It  was  given  after  refusal  of  credit  to  her. 
Wright  v.  QrigUh  (Ind.)  689 

4.  An  order  to  let  a  person  have  "what 
goods  she  wants/'  and  agreeing  to  '*stand  good 
for  the  money  and  settle  the  bills/'  is.a  contin- 
uing guaranty.  '         Id. 


Notes  asd  BbiefIw 


888 


Contract  of. 
Necessity  of  notice  of  acceptance.  686 

When  notice  of  acceptance  to  guarantor  nec- 
essary. 639 

GUARDIAN  AND  WARD. 

The  father  of  a  natural  child  cannot  ap- 
point a  testamentary  guardian  for  such  child, 
m  the  absence  of  express  statutory  authority. 
Bamaay  v.  Thampion  (Md.)  705 

Notes  ahd  BimsFib 
Guardianship  of  natural  child. 

GUEST.    See  iNiinncspsBB,  4. 


706 


HABEAS     CORPUS.      Bee   also   Jitdo- 

MJCKT,  1. 

The  district  courts  and  Judges  of  Colo- 
rado have  ^neral  Jurisdiction  by  statute  to  is- 
sue the  wnt  of  habeas  corpus;  and  the  Juris- 
diction to  issue  it  in  a  particular  case  will  he 
presumed,  in  the  absence  of  a  showing  to  the 
contrary.     Cooper  v.  PeopU,  liryatt  {(Mo,)  480 

HEIRS.     Bee  Bxkcutobb  ahd  Adiokib- 

TBATOBB,   1. 

HIGHWAYS.  See  also  C00TOH  ahd 
Usage,  2;  Public  Impbovehbnt%  1; 
Statutes,  5;  Trial,  4,  6,  7. 

1.  A  lotowner  whose  only  means  of  ingress 
and  egress  to  and  from  his  lot  by  vehicles  is 
from  a  street  into  which  opens  the  one  on  which 
his  premises  front,  and  which  terminates  Just 
beyond  them,  may  maintain  an  action  for  the 
special  and  peculiar  injury  resulting  to  him 
from  a  blockade  of  the  entrance  to  the  latter 
street  by  railroad  cars  on  the  other  street,  into 
which  it  opens.    Kiel  v.  Jaekaon  (Colo.)     264 

2.  A  person  owning  real  property  located 
on  a  street  cannot  be  depriv^,  without  com- 
pensation, of  his  outlet  through  such  street  to 
other  streets,  [in  either  direction,  by  stopping 
up  the  street  on  either  side  between  his  prop- 
erty and  the  nearest  intersecting  street,  although 
the  part  of  the  street  discontinued  is  not  in 
front  of  his  land.  Gaurgan  v.  LoumtUe,  J^.  A. 
d  C,  i..  Ch.  (Ey.)  840 

8.  Closing  the  street  between  the  land  of 
an  abutting  owner  and  the  nearest  intersecting 
street,  without  furnishing  another  convenient 
and  reasonable  outlet  in  that  direction,  or  mak- 
ing compensation  for  the  damages,  is  taking 
private  property  without  due  compensation. 

Id, 

4.  The  prior  passage  of  an  ordinance  pre- 
scribing the  kind  of  sidewalk  to  be  built,  its 
dimensions  and  materials,  and  the  time  there- 
tJ  f..  R.  A. 


tne  common  counc 
ordinance  the  grad< 
sidewalks,  their  m( 
construction,  and  pn 
of  those  who  fail  to 
or  ordinance.   JPifrtj 

6.  A  statute  whic 
any  person  owning, 
interest  in,  real  esis 
construct,  keep,  and 
is  unconstitutional,  f 
who  may  be  unabl 
quired. 

6.  The  obligatioi] 
tion  to  maintain  fool 
erty  is  not  affected  1 
propertv  from  tazati 
the  walk  is  not  a  tax, 
in  the  nature  of  a  1 
ettani  Women  v.  Wi 

7.  Failure  of  a  toi 
harriers  at  dangeroi 
highway  will  render 
thereby  resulting,  w] 
railing  or  barrier  is  n 
precaution  to  guard 
Mcihy  V.  Walker  Tie 

8.  The  duty   of 
to  keep  highways  in 
shall  be  safe  and  coe 
is  made  Imperative 
§1445. 

9.  Notice  to  towi 
cessity  of  barriers  or 
place  in  a  highway  it 
it  appears  that  they  1 
the  place,  and  some  < 
over  it. 

10.  It  cannot  be  1 
of  law  for  a  person  in 
because  of  tne  lack  o 
on  the  point  of  slidii 
to  place  his  shoulder 
overthrowing.  The 
against  him  is  that  it 

11.  The  liability  of 
or  want  of  repairs  oi 
or  road"  therein,  und 
does  not  extend  to  a 
way  over  private  pro 
a  snowdrift  in  the  hi 
seer  has  done  some 
knowledge  and  appn 
he  had  no  authority 
open  a  way  over  pri 
Waupun  (Wis.) 

12.  Under  a  dtv 
common  council  ni 
parts  of  streets  in  a  c 
provide  for  every  thin 
to  the  exercise  of  the 
the  common  council 
tract  for  doing  the  w 
therefor  out  c3  the  g 
although  the  charter 
improvements  in  a  pa 
ing  the  cost  thereof  1: 


18.  An  ordinance  for  the  paying  of  certain 
streets  is  not  insufficient  because  It  does  not 
state  the  width  of  the  streets  to  be  paved. 
Adams  County  y.  Quin^  (111.)  155 

14.  The  same  ordinance  may  legally  provide 
for  the  paving  of  several  streets,  although  one 
is  wider  than  the  othera  M, 

15.  The  words  'hnav  remove  any  such  fence 
or  other  obstruction,*^  hi  DL  Rev.  Stat  1889, 
chap.  121,  §  71,  authorizing  commissioners  of 
highways  to  remove  obstructions,  imposed  up 
on  them  the  imperative  duty  of  removing  oo- 
structioDS  from  the  public  nigh  way;  and  the 
word  "may"  is  to  be  construed  as  "shall." 
People,  Brokaw,  v.  Highway  Comre.  (HL)      161 

Notes  Aim  Briefs. 

Duty  of  towns  and  villages  to  keep  in  safe 
condition;  liability  for  neglect.  695 

Duty  to  repair;  liability  of  municipal  cor- 
poration; care  by  traveler.  59 

Guards  to  embankments;  necessity  for  main- 
taining.  696 

Improper  use  of,  by  railroad.  254 

Obligation  of  lotowner  to  maintain  sidewalk. 

582 

Power  to  vacate.  840 

HOMESTEAD.    See  also  Patment,  2. 

1.  Improving  premises  with  a  design  to  use 
them  for  a  homestead  is  not  sufficient,  wiUiout 
actual  occupancy,  to  give  the  homestead  char- 
acter. Shiart  JBirst  Nat,  Bank  v.  HcUinge- 
iDorlh  (Iowa)  92 

2.  A  husband  and  wife  living  together  con- 
stitute a  "family,"  within  the  meaning  of  tiie 
word  as  used  in  Fla.  Ck)nst.  1868,  art.  9  (home- 
stead article),  §  1.  Miller  v.  Finegan(^\^)  818 

8.  The  term  "heirs,"  in  Fla.  Const  art. 9 
(homestead  article),  §  8,  includes  an  adult  son, 
and  an  adult  grandson,  the  son  of  a  daughter 
deceased  at  the  death  of  the  head  of  the  family, 
notwithstanding  they  were  not  at  his  death 
living  at  the  home  place.  Id. 

4  Residence  by  the  heirs  on  the  homestead 
of  the  ancestor  after  his  death  is  not  necessary 
to  continue  the  exemption  of  it  from  his  debts. 

Id. 

5.  A  creditor  seekine  to  satisfy  a  ludgment 
which  he  has  recovered  against  the  administra- 
trix, out  of  the  homestead  of  her  intestate,  who 
was  the  head  of  the  family  residins  in  Florida, 
can  claim  no  advantage  from  the  fact  that  the 
wife  has  elected  to  take  a  child's  part  in  lieu  of 
dower.  If  by  her  election  she  forfeited  her 
dower  interest,  the  heirs  took  the  entire  }iome- 
stead.  Id, 

6.  A  Judgment  rendered  against  an  ad- 
ministratrix on  an  indebtedness  of  her  intestate, 
not  excepted  from  the  exemption  provisions  of 
the  homestead  provisions  of  the  Florida  Con- 
stitution of  1868,  was  not  a  lien  on  the  home- 
stead of  the  intestate,  who  was  the  head  of  a 
family  residing  in  Florida.  The  title  to  the 
homestead  descended  at  his  death  to  his  heirs 
exempt  from  any  liability  for  the  indebtedness. 

Id, 
«L.RA. 


quantity  to  which  the  laws  of  such  State  per- 
mit a  homestead  exemption  to  attach,  the  sor- 
plus  beyond  what  mav  be  held  as  exempt  be- 
comes liable  for  the  debts  of  the  one  making 
the  exchange,  at  the  instant  the  title  vests  in 
hiuL     Campbell  ▼.  Jonee  (Ark.)  788 

8.  Liability  of  lands  exceeding  the  amount 
allowed  for  a  homestead,  for  debts  of  the  owner, 
cannot  be  defeated  as  to  existing  debts  by  the 
simple  surrender  and  cancellation  b^  the  owner 
of  his  deed,  and  the  procuring,  without  valu- 
able consideration,  of  new  conveyanoea  to  be 
made  to  his  children.  idL 

Notes  AKD  BBXEFii 

Exemption;  in  different  States.  813 

Exchange  of;  how  far  exemption  extends  to 

property  acquired.  784 

How  far  subject  to  mechanics'  Uen.  204 

HOMICIDE.    Bee  AsflAT7i;r  ahd  Battebt; 

EVIDBNOB,  7. 

HUSBAND  AND  WIFE.  See  also  Ac- 
tion OR  Suit,  6,  SL  12;  Contkacts,  V. 
DowEB,  1-8,  5,  (8;  EviDSNCK,  4;  Ikdict- 

KBNT,    ETC.;     INSOLVENCT    AND    ASSIGN- 
MENT FOB  Cbeditobs,  7. 

1.  No  marriage  is  shown  bv  a  man's  ac- 
knowledgment of  a  woman  as  his  wife  in  the 
presence  of  others,  and  by  their  living  together 
as  man  and  wife  for  one  week  prior  to  his 
death,  where  their  intention  was  to  have  a 
marriage  ceremony  performed  the  next  week, 
and  this  was  prevented  by  his  death.  Orimm'e 
Appeal  (Pa.)  717 

2.  A  married  woman  who  indorses  blank 
promissory  notes,  at  her  husband's  request,  for 
him  to  fill  up  and  use,  which  afterwards  and  in 
her  absence  he  fills  up  and  negotiates  for  value 
at  a  bank,  is  liable  to  the  bank  as  indorser,  un- 
der the  Massachusetts  statutes,  which  give  her 
the  unrestricted  right  to  contract  except  with 
her  husband.  B%nney  v.  Qldbe  Nai,  Bank 
(Mass.)  879 

8.  A  wife  cannot,  acting  as  the  agent  of 
her  husband,  bind  him  by  her  contracts  except 
for  necessaries.    Harrie  v.  8m^  (Mich.)   702 

4  Contracts  between  husband  and  wife 
are  not  made  valid  at  law  by  the  statutes  of 
New  York.  If  any  exception  exists  it  is  un- 
der the  Act  of  1887.  Hendrieke  v.  haace  (N. 
Y.)  559 

5.  The  agreement  of  a  wife  living  separate 
from  her  husband  to  repay  advances  by  him 
for  U)e  support  of  herself  and  children,  out  of 
money  given  her  by  the  will  of  his  deceased 
father  expressly  for  the  support  of  herself  and 
children,  will  be  enforced  m  equity  if  the  mon- 
ey thus  given  by  will  has  not  been  expended 
for  their  support  If » she  has  expended  the 
whole  sum  for  such  support,  the  husband  baa 
no  equity  for  the  enforcement  of  the  contract 

idL 

6.  An  equitable  ejectment  action  by  the 
wife  in  the  name  of  her  next  friend  may  ba 
maintained  in  Pennsylvania  against  her 'hot- 


n^nt  to  a  separate  estate  aod  to  maintam  ac- 
tions therefor,  where  the  property  is  oot  occu- 
pied hj  them  as  a  home  and  the  husband's  pos- 
flessioD  is  inconsistent  with  such  occupation. 
McKendry  ▼.  McKendry  (Pa.)  608 

7.  A  married  woman  can  maintain  an  ac- 
tion for  enticing  away  her  husband,  and  de- 
priving her  of  his  comfort,  aid,  protection,  and 
flociety.     Bennett  v.  Bennett  (N.  Y.)  558 

8.  The  repeal  by  the  New  York  Act  of 
1880,  of  the  provision  of  the  Acts  of  1860  and 
1862  giving  a  wife  the  right  to  maintain  an  ac- 
tion for  injury  to  her  person  or  character,  was 
not  intended  to  take  away  any  rights  of  action, 
but  merely  to  remove  sections  no  longer  re- 
gaiYled  as  operative.  Id, 

9.  A  wife  can  maintain  an  action  against 
another  woman  for  alienating  her  husband's 
affections.     Foot  v.  Card  (Conn.)  829 

10.  The  fact  that  a  man  and  his  wife  con- 
tinue to  live  together  does  not  prevent  her  from 
maintaining  an  action  against  another  woman 
for  alienation  of  his  affections.  Id, 

11.  A  valid  agreement  for  an  immediate 
separation  between  husband  and  wife,  and  for 
a  separate  allowance  for  her  support,  may  be 
made  through  the  medium  of  a  trustee.  Olark 
v.  Fosdick  ( N.  Y.)      .  182 

12.  The  provision  for  an  annual  paj^ment 
of  money  for  the  maintenance  of  the  wife,  in 
an  agreement  for  separation,  is  not  affected  by 
a  subsequent  decree  of  divorce  in  her  favor, 
which  makes  no  provision  for  alimony.       Id, 

18.  A  wife  is  entitled  to  a  divorce  for  Inhu- 
man treatment  where  her  husband,  besides 
frequently  abusing  her  and  her  children,  habitu- 
ally addressing  her  in  profane  and  obscene  lan- 
Cge.and  applying  to  ner  opprobrious  epithets, 
on  several  occasions  treated  her  with  physi- 
cal violence,  and  once,  in  the  presence  of  her 
children,  has  accused  her  of  improper  relations 
with  another  man,  while  he  has  been  indifferent 
to  her  in  sickness,  inviting  farm  hands  to  sit  in 
the  same  room  she  was  occupying,  with  aggra- 
vating language  and  irritating  manner,  al- 
thougli  no  single  act  was  sufficient  to  endanger 
her  life.    Doolittls  ▼.  DodittU  (Iowa)  187 

14.  The  allowance  of  $8,500  as  permanent 
alimony  to  a  wife  who  is  nearly  helpless,  re- 
quiring the  constant  attention  of  an  assistant, 
and  not  likely  to  recover  her  health,  is  not  ex- 
cessive where  her  property  is  less  than  $2,000 
and  that  of  her  husband  is  worth  not  less  than 
$14,000.  Id, 

15.  The  act  of  a  woman  In  leaving  her  hus- 
band for  cause  is  not  desertion,  within  the  mean- 
ing of  the  law  authorizing  a  divorce  for  deser- 
tion. Id. 

16.  A  woman,  in  a  suit  for  divorce,  mav  be 
allowed  a  reasonable  sum  for  an  attorneys'^  fee 
In  prosecuting  an  appeal.  Id. 

17.  Where  DO  intricate  questions  of  law  were 
involved,  but  a  large  amount  of  work  was 
necessarily  required  of  plaintiff's  attorney  in  a 
divorce  suit,  a  total  allowance  of  $200  for  prose- 
cuting an  appeal  was  held  reasonable.  Id, 

18.  In  a  suit  for  divorce  from  bed  and  board 
A  plea  of  former  adjudication,  based  on  the  dis- 
«Ii.R.A 


allow  temporary  alin 
before  the  plea  has  1 
the  present  bill  adn^ 
marriage  set  up  in  t 
upon  an  alleged  subi 
▼.  Filer  (Mich.) 

19.  No  additional  i 
to  a  wife  on  divorce,  ^ 
ment  for  separation  m^ 
which  she  and  her  tr 
accept  in  full  for  her  i 
during  her  life,  is  sti 
Oalusha  (N.  Y.) 

20.  A  valid  tripartit 
tion  of  husband  and  i 
subsecjjuent  decree  of 
no  relief  is  asked  in  th 
ment,  or  its  validity  at 

21.  lU.  Rev.  Stat, 
habitual  drunkenness  i 
not  include  intoxicatio 
of  morphine  by  means 
tion.     loungi  v.  Toui 

22.  Violent  resistan< 
tempts  by  the  wife  to  t 
while  he  is  in  a  state  of 
does  not  constitute  ext 
elty,  within  the  meanin 
40,  §  1,  making  such 
vorce. 

23.  A  wife  who  coi 
husband  after  an  act  c 
dones  the  offense. 

24.  A  divorce  will 
ground  of  cruelty,  wl 
habitual  drunkenness, 
in  general  terms,  sue) 
forward  as  a  mere  aft< 
apparent  that  the  bill 
on  the  ground  of  d 

25.  The    adultery 
defense  to  a  charge  ( 
and  refusing  to  suppo 
Stat.  §  3402.     State  v 

26.  A  proceeding  a 
ing  and  refusing  to 
Conn.  Gen.  Stat.  §  84 
tion. 

27.  A  sentence  to  ii 
prison  in  a  foreign  St 
vorce  within  the  stat 
vorce  may  be  decree 
been  sentenced  to  c 
prison."    Leonard  v. 

28.  The  adultery  < 
fense  to  an  action  for 
cruel  and  inhuman 
EubhardiWiB,) 

29.  A  divorced  t^ 
tains  the  custody  of 
vorce  was  granted,  a 
the  child  without  an; 
or  any  refusal  on  hie 
cannot  maintain  an 
cover  compensation 
9ey  V.  Bamsey  (Ind.) 

80.  An  adjudicati 
parties  as  they  exist  ( 
58 


£amsey(Lad.) 


682 


Notes  aud  Bbiefb. 


Proof  of  marriage.  717 

Marriage;  how  effected.  718 

Torts  of  married  women*  718 

Gifts  from  one  to  the  other;  Talidity;  note 
fiven  by  wife  to  husband:  how  far  enforceable. 
•  380 

Liability  of  husband  for  refusal  to  support 
wife;  defenses;  evidences  of  marriage.        125 
Wife's  right  to  charge  husband  for  advances 
made  by  her  towards  support  of  family.      560 
Wife's  property    mortgaged  for   husbaod's 
debt;  relation  of.  888 

Right  of  wife  to  maintahi  action  for  aliena- 
tion of  husband's  affections.  880 
Agreement  of  separation.  182 
Articles  of  separation  as  a  bar  to  divorce; 
enforcement  of  articles;  effect  of  divorce  on. 

188,  487 
Actions  between,  under  modem  statutes; 
ejectment;  on  contracts;  suits  against  firm  of 
husband;  torts.  506 

Divorce  for  habitual  drunkenness;  condo- 
nation. 548 
Ck)ntracts  between.  559 
Divorce  for  cruel  and  inhuman  treatment; 
xeasonable  apprehension  of  injury.  187 

INDICTMENT,  INFORMATION, 

AND  COMPItAINT. 

A  complaint  which  charges  in  the  words 
of  the  statute  the  offense  of  n^lecting  and  re- 
fusing to  support  a  wife,  under  Conn.  Gen.  Stat. 
g  8402,  without  alleging  marriage  to  her,  is  suf- 
ficient.   State  V.  SmweiUer  (Conn.)  125 

INFANTS.    See  also  Eyidencb,  8;  Judo- 

MBNT.  1. 

1.  A  parol  agreement  by  a  father  to  give 
his  infant  child  to  its  grandparents  will  not  be 
flurllc'ient,  at  least  upon  doubtful  proof  of  such 
contract,  to  deprive  him  of  his  right  to  the  cus- 
tody of  tbe  child,  in  the  absence  of  proof  that 
it  is  not  for  the  child's  interest  to  remain  with 
him.     Weir  v.  MarUy  (Mo.)  672 

2.  The  application,  with  a  minor's  con 
sent,  of  part  of  his  wages  to  the  payment  of  a 
debt  due  from  his  deceased  fathers  estate  to 
his  employer,  will  not  be  binding  on  him  in  a 
subsequent  action  on  quantum  meruit,  although 
the  employer's  remedy  against  tbe  estate  has 
been  lost  in  the  mean  time,  where  the  minor 
had  no  pecuniary  interest  in  the  payment  of 
tbe  debt  because  he  was  not  entitled  to  any- 
thing from  his  father's  estate.  Dube  v. 
Beaudry  (Mass.)  146 

Notes  Aifno  Briefs. 

Contract  of,  how  far  binding. 
Liability  for  negligence. 
Recovery  for  services. 
6  L.  R.  A. 


146 
419 
146 


1.  Where  a  contract  stipulates  for  special, 
unique,  or  extraordinary  personal  services  such 
rs  involve  special  merit,  skill,  knowledge,  or 
ability,  so  that  in  case  of  default  the  same  ser- 
vices could  not  be  easily  obtained  from  otbeis 
or  be  compensated  in  damages  at  law,  an  in- 
junction may  be  granted  to  prevent  perform- 
ance of  such  services  for  a  third  party;  but  not 
if  such  services  be  ordinary,  without  special 
merit,  and  such  as  could  be  easily  supplied, 
without  much  difficulty  or  expense,  ikfrt  v. 
LaMard  (Or.)  65S 

2.  To  justify  a  mandatory  preliminary  in- 
junction, a  clear  case  of  prospective  injury  for 
which  the  plaintiff  will  have  no  adequate  rem- 
edy at  law  is  indispensable.  Gardner  ▼.  SCro- 
eoeriCtJ,)  90 

8.  An  allegation  that  plaintiff  will  he  dam- 
aged in  a  certain  sum  b^  a  building  already 
erected  which  obstructs  his  use  of  a  road,  with- 
out any  allegation  that  any  other  or  further 
act  to  his  damage  is  threatened,  or  that  de- 
fendant is  not  responsible  for  that  sum,  or  that 
there  will  be  any  extraordinaiy  impediment  in 
the  wav  of  recovering  that  sum  by  an  action  at 
law,— Is  not  sufficient  to  justify  a  mandatory 
injunction.  Id, 

4.  A  preliminary  injunction  will  not  be 
retained  where  the  acts  sought  to  be  restrained 
have  been  performed  before  the  order  for  the 
injunction  was  made  or  served.  id 

6.  An  inlunction  prohibiting  members  of 
a  municipal  board  from  meeting  and  acting 
without  ^ving  a  complainant  notice,  and  per- 
mitting him  to  act  with  them,  is  not  manda- 
tory.   Latorenee  v.  Inff&noU  (Tenn.)  808 

d  A  municipal  corporation  authorized  to 
remove  and  abate  any  nuisance  injurious  to  the 
public  health,  and  to  do  all  acts  and  make  all 
regulations  necessanr  and  expedient  for  the 
preservation  of  healui,  may  resort  to  a  court  of 
equity  to  aid  in  enforcing  its  public  duties  to 
preserve  the  public  health,  and  maintain  in  its 
own  name  an  action  to  abate  a  public  nuisance 
aflTecting  the  public  health.  Pine  Oity  v. 
Munch  (Minn.)  769 

Notes  ahd  Biubfb. 
To  restrain  service  in  breach  of  contract.  658 
To  protect  easement.  262 

To  restrain  threatened  wrong.  90 

For  violation  of  legal  right;  for  violation  of 
specific  contract  as  a  preventive  remedy;  man- 
datory injunction.  855 

INNKEEPERS.    See  also  Carriebs,  a 

1.  Where  a  porter  of  a  hotel  meets  a  guest 
at  a  railroad  depot,  and  indicates  to  him  a  con- 
veyance by  which  he  can  reach  the  hotel,  and 
receives  from  him  a  check  for  his  baggage,  the 
hotel  proprietor  at  that  instant  incurs  a  liability 
for  the  safe  keeping  of  such  bag^jre  and  its 
redelivery  to  the  owner;  and  the  lunitaUon  of 
the  authority  of  the  porter,  unknown  to  the 
guest,  which  permits  him  simply  to  advertise 
the  hotel  and  su^rgest  it  to  strangers,  and  for- 
bids him  to  receive  baggage»  is  immateriaL 
Cookery  t.  NagU  (Ga.)  488 


M  "V, 


elry  and  clothing  lis  not  such  ne^rligence  as  will 
prevent  his  recorery  against  the  proprietor  for 
the  Um  of  the  baggage.  Id, 

8.  The  proprietor  of  a  hotel  is  liable  for 
the  loss  of  Daggage  of  guests  through  the  neg- 
ligence of  a  carrier  to  whom  it  has  been  de- 
livered for  transportation  to  the  hotel,  and 
whose  apparent  auty  is.  by  authority  of  such 
proprietor,  to  transport  guests  and  baggage  to 
such  hotel;  and  any  private  arrangement  be- 
tween the  proprietor  and  carrier  unknown  to 
the  guest  is  immaterial.  Id. 

A.  Anyone  away  from  home  receiving  ac- 
commodations at  an  inn  as  a  traveler  is  aguo^t. 
PuUman  PaUue-Car  Co,  t.  Low  (Neb.)    809 

NoTBs  Ain>  Brtsfsl 

Innkeeper  and  guest:  when  relation  exists; 
"inn" defined;  responsibility  as  bailees;  injury 
or  loss  of  guest's  property;  insurer  of  property ; 
negligence  of  guest;  noncompliance  with  reg- 
ulations; notice.  488 

Liability  of  sleeping-car  company  as.      809 

IlfSOLVENGT  AND  ASSIGNHENT 
FOR  CREDITORS.  See  also  Con- 
FUGT  OF  Laws,  2;  Domicil»  2. 

1.  In  proceedings  in  insolvencjr,  debts  due 
the  insolvent,  who  nas  his  domicil  in  the  State, 
-w^ill  be  deemed  to  have  a  situs  therein.  Re 
Ikilpay  (Minn.)  108 

d.  An  assignee's  attorney  has  no  right  to 
borrow  the  trust  funds,  paying  interest,  and 
buy  claims  against  the  debtor  below  their  face 
value,  and  then  file  them  and  have  them  al- 
loweo.  Manhattan  Cloak  d  £L  Co,  w.  Dodge 
(Ind.)  869 

8.  The  attorney  of  an  assignee,  who  buys 
claims  of  creditors  who  have  replevied  goods 
sold  to  the  debtor,  and  enters  judgments  in 
the  replevin  suits,  declaring  the  goods  to  be  of 
a  certain  value,  and  sells  them  at  private  sale 
for  a  less  sum,  is  accountable  to  the  estate  of 
the  insolvent  for  the  actual  value  of  the  goods 
only,  and  not  for  the  amount  of  the  judgment. 

Id. 
4.  It  is  the  duty  of  an  assignee  to  have  a 
dividend  declared  as  soon  as  he  has  collected  a 
large  part  of  the  assets  and  has  ascertained  the 
probable  amount  of  the  claims;  but  where  he 
neglects  so  to  do,  without  excuse,  he  is  liable 
for  interest  from  the  time  when  he  could  have 
secured  an  order  declaring  a  dividend.  Id. 
6.  Foreign  creditors  who  acknowledge  the 
receipt  of  a  ''dividend  in  matter  of  composition" 
in  case  of  a  certain  insolvent  thereby  recognize, 
ratify,  and  submit  to  the  insolvency  proceed- 
ings so  as  to  become  bound  thereby  m  the  same 
manner  as  if  they  were  residents  of  the  State. 
Murray  v.  Koberti  (ii^aa.)  846 

6.  A  claim  is  proved,  within  the  meaning 
of  Mass.  Pub.  Stat.  §§  80,  81,  relating  to  the 
discharge  of  claims  proved  in  insolvency  pro- 
ceedings, when  the  creditor,  with  full  notice  of 
all  that  has  been  done,  has  accepted  a  dividend 
declared  thereon,  although  the  only  proof  of 
theclnim  and  the  amount  thereof  was  the  sched- 
ule of  creditors  filed  by  the  insolvent.  IbL 
•  L.R.A. 
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Notes 

Insolvency;  defin< 

construed;  validity* 

law  of  comity. 

Effect  on  foreign  < 

Assignment  by  su 

INSURANCE.    1 

Error,  17, 18; 
61. 

1.  A  provision  c 
cate,  that  "no  quest 
application  or  certil 
be  raised  unless  .  . 
date  of  the  certiflcaf 
member,  includes  t! 
tainin^  the  insuran( 
tei-est  m  the  benefj  i 
Ben.  L.  Aseo.  (N.  1  i 

2.  Lack  of  suffl  i 
fund  to  pay  a  dain   : 
is  no  defense  to  an    : 
promise  was  to  pay   : 
by  the  same  contra 
to  make  a  call  upc 
was  then  insufBciei 
row  V.  Family  Fu    ! 

8.  A  contract  of 
construed  as  again 
pose  of  upholding: 

4.  The  death  h 
sured,  does  not  rei  i 
provision  that  it  s  I 
die  "in  violation  o 
criminal  law,*'  altl  i 
suicide  is  made  a  •  i 
statute  does  not  cc  i 
accomplished. 

6.  A  sale,  for  i 
mutual  benefit  cer  • 
life,  is  void,  not  o  i 
regulations,  where  « 
also  as  against  1 
Thornton  (Ala.) 

6.  The  next  of  1 
his  benefit  certifi 
void  as  against  p  i 
purchaser  to  acco 
where  the  societ 
issued   new  r.rt;     i 


7.  Tlie  disposal,  by  will,  of  benefit  certifi- 
cates iii.<<nnng  testator's  life,  is  not  invalid  be- 
cause of  bis  previous  allempt  to  transfer  tbem 
to  the  Uv^ntce  by  a  sale  which  is  void  as  against 
public  policy.  Id. 

tj.  An  assignment  of  a  life  insurance  policj 
to  a  person  who  has  no  insurable  interest  is 
void.     Roller  v.  Beam  (Va.)  13b 

9.  A  creditor  who  takes  an  assignment  of  a 
life  insurance  policy  as  security  for  a  loan  can 
hold  the  proc  ceds  of  the  policy  only  to  the  ex- 
tent of  the  sums  actually  advanced  by  him. 

Id, 

10.  Where  a  separate  valuation  was  put,  by 
the  parties  to  an  insurance  policy,  upon  the 
<1  liferent  subjects  of  the  insurance,  including 
both  real  estate  and  personal  property  thereon 
which  is  not  specifically  named,  the  parties 
evidently  considering  the  different  species  of 
pro[^rty  as  distinct  matters  of  contract,  the 
elTcct  of  the  separate  valuation  ia  to  make  them 
distinct,  and  the  execution  of  a  mortgage  upon 
the  real  estate  will  not  prevent  a  recovery  for 
the  personal  property  destroyed  by  fire,  al 
though  the  policy  contained  a  condition  against 
•ubsequent  incumbrances.  State  Ins.  Co.  v. 
JSchreck  (Neb.)  524 

11.  A  policy  on  all  the  personal  property  of 
the  assured,  without  specifically  naming  it,  is 
avoided  by  a  transfer  of  the  legal  title  to  the 
insured  property  by  mortgage  or  sale,  so  far 
only  as  that  particular  property  is  concerned, 
during  the  existence  of  the  title  in  the  mort- 
gagee, and  not  as  to  property  which  had  been 
mortgaged  durine  the  existence  of  the  policy, 
which  mortgage  had  been  paid  before  the  fire. 

Id. 

12.  A  variance  between  the  petition  and 
proof  in  describing  the  premises  where  the  prop- 
erty insured  was  situated  is  immaterial  where 
the  mistake  originally  occurred  in  the  policy  and 
was  made  by  the  agent,  who  had  full  luiow- 
ledge  of  the  situation  of  Uie  property.  Id, 

18.  It  is  not  necessary  that  a  policy  misde- 
scribing  the  place  where  the  property  insured  is 
situated  shall  be  reformed  before  bringing  an 
action  upon  it,  where  the  mistake  was  that  of  the 
agent  who  examined  the  property  and  knew  its 
situation,  and  where  the  assured  continually 
resided  on  the  premises  during  the  entire  time 
covered  by  the  policy.  Id. 

14.  The  whole  premium,  and  not  merely  a 
pro  rata  part  of  it,  is  earned  on  default  in  pay- 
ment of  an  installment  due  on  a  policy  of  in- 
aurance  providing  that  no  liability  of  the  in- 
surer shall  exist  after  default  in  the  payment  of 
any  installment  or  an  installment  note  given  for 
the  premium,  or  a  part  thereof.  8t,  PatU  F.  <fc 
M.  Int.  Co.  V.  Coleman  (Dak.)  87 

16.  An  agreement  that  the  premium  note  of 
the  assured  shall  remain  binding  upon  him,  al- 
though the  insurer  is  relieved  from  liability  by 
default  in  payment  of  any  sum  due,  is  not 
illegal  or  contrary  to  public  policy.  Id. 

16.  An  assured  person  is  not  entitled  to  a 
reduction,  under  Dak.  Civ.  Code,  §§  1542- 
1544.  providing  for  the  return  of  insurance 
premiums  in  certain  cases,  in  the  amount  of 
nis  premium  note  which  he  has  given  for  five 
<J  L.  R.  A. 


alter  the  nsK  has  attachea  and  been  in  opera- 
tion for  one  year.  Id. 

17.  A  stipulation  in  an  insnranoe  policy, 
that  the  company  shall  not  be  liable  for  any 
loss  or  damage  which  may  be  incurred  whiJe 
Any  promissory  note  given  for  the  premium  re- 
mains past  due  and  unpaid,  is  not  invalid. 
Bobinson  v.  Continental  Ins.  Go.  (Mich.)      95 

18.  The  effect  of  a  condition  in  an  insurance 
policy,  that  no  liability  shall  exist  while  any 
part  of  a  premium  note  is  due  and  unpaid,  can- 
not be  avoided  by  an  oral  statement  of  the 
agent  that  the  insured  would  be  notified  when 
to  pay,  and  by  a  custom  of  the  company  to 
give  notice  when  and  where  to  pay,  where,  by 
the  terms  of  the  policy  itself,  the  note  was  pay- 
able at  the  company's  ofiice  or  to  any  au- 
thorized person  having  it  in  his  possession  for 
collection.  Id. 

19.  An  insurance  policy  may  be  reformed 
by  correcting  a  mutual  mistake  in  the  descrip- 
tion of  the  premises.  Oerman  F.  Lis.  Co.  v. 
Oiieck  (111.)  835 

20.  A  policy  issued  by  mistake  to  a  man 
who  had  no  title  to  the  premises  insured,  which 
were  owned  by  his  wife,  will  be  reformed  and 
enforced  in  her  favor,  where  the  agent  who  is- 
sued it,  and  who  was  wholly  relied  upon  by 
the  insured  to  have  the  papers  in  proper  form, 
knew  the  facts  as  to  the  title.  Id. 

21.  Refusal  to  pay  a  policjr  solely  on  the 
ground  that  the  insured  has  no  title  to  premises 
is  a  waiver  of  objections  as  to  proofs  of  loss. 

Id. 

22.  Testimony  of  mortgagees  who  had  taken 
the  mortgage  for  purchase  money  on  a  sale  of 
insured  property,  that  on  making  an  indorse- 
ment assigning  the  policy  making  the  loss  pay- 
able to  them,  they  requested  the  agent  to  put 
the  policy  in  a  shape  that  would  fully  protect 
them,  and  he  agreed  to  do  so,  and  saia,  after 
making  the  indorsement,  that  he  had  insured 
them,  and  not  the  mortgagor, — ^is  insufficient, 
especially  when  disputed  by  the  agent,  to  war- 
rant a  reformation  of  the  contract  of  indorse- 
ment so  as  to  make  a  separate  independent  con- 
tract of  insurance  with  them,  which  would  not 
be  affected  by  Uie  mortgagor's  breach  of  the 
conditions  contained  in  the  policy.  Meiswinkel 
V.  8t.  Paul  F.  cfe  M.  Ins.  Co.  (Wis.)  200 

28.  A  shipper  who  contracts  to  give  the 
carrier,  who  may  become  liable  for  the  loss  of 
the  goods  shipped,  the  benefit  of  any  insurance 
that  may  be  effected  thereon,  cannot,  in  case 
of  loss  through  the  carrier's  negligence,  recover 
upon  a  policy  insuring  his  goods  which  stip- 
ulates that  in  case  of  loss  the  insurer  shall  be 
subrogated  to  all  claim  of  the  shipper  against 
the  carrier,  and  that  if  any  right  of  the  insurer 
to  recover  against  any  person  is  lost  by  any  act 
of  the  insured,  or  if  the  insurance  is  made  for 
the  benefit  of  any  carrier,  the  insurer  shall  not 
be  liable  to  pay  any  loss.  Fa^fertoecUher  v. 
i%anta/n#.  db.  (N.Y.)  805 

Notes  aot)  Briefs. 


Life;  insurable  interest; 


wagering  policies. 
186 


Life;  death  caused  by  crimai 


495 


Beneft  cei'.lflcates;  fund  for  payment  of 
death  claims.  495 

Contracts  of;  how  far  severable;  breach  of 
oondilion  as  to  one  portion  of  property;  effect. 

525 

Default  in  payment  of  premium;  effect  on 
policy.  8? 

Indisputable  policy:  how  far  condusiye.  731 

Note  for  premium;  how  far  policy  in  force. 

96 

Re  i  ormation  of  con  tract.  200 

Reiormation  of  policy  for  mistake.  838 

INTEREST. 

1.  Interest  does  not  run  after  maturity  on 
municipul  bonds  which  specify  no  place  of 
payment,  if  funds  for  payment  are  provided, 
unless  payment  is  demanded  and  refused.  It 
is  not  necessary  to  seek  out  the  creditor  and 
tender  payment.    Friend  r.  Pittsburgh  (Pa.) 

686 

2.  Interest  ^d  the  purchase  price  of  land 
bought  with  warranty,  where  the  covenantee  has 
a^ain  purchased  the  land  on  a  foreclosure  sale, 
which  constituted  a  constructive  eviction,  may 
be  recovered  from  the  time  of  thus   extin- 

fuishing  the  incumWnce,  but  not  from  the 
ate  of  the  original  purchase.     Collier  t.  Cow- 
ger  (Ark.)  107 

Notes  akd  Bbiefs. 

On  municipal  bonds;  where  payable.       636 

INTOXICATING  UQUORS.    See  also 
Evidence,  9. 

1.  Where  a  large  number  of  men  buy  a 
quantity  of  liquor  which  they  store,  and  ap- 
point an  agent  to  manage  it,  and  on  the  appli- 
cation of  one  of  tbe  purchasers  the  agent, 
without  a  license,  separates  a  small  quantity 
from  the  mass  of  liquor,  fixes  its  value,  deliv- 
ers the  quantity  so  separated  as  directed,  and 
receives  its  value  or  pnce  in  monev,  this  consti- 
tutes a  sale  without  a  license.  People  v.  An- 
drews (N.  Y.)  128 

2.  A  statute  which  provides  that   no  per- 
son without  a  state  license  therefor  shall  "keep 
in  his  possession  for  another  spirituous  liquors, 
etc.,  is  unconstitutional  ana  void.    State  v. 
Gilman  (W.  Va.)  847 

8.  The  Ohio  Act  of  March  8,  1888,  "To 
Further  Provide  against  the  Evils  Resulting 
from  the  Traffic  in  Intoxicating  Liquors,  by 
Local  Option,  in  any  Township  m  the  State, 
is  a  valid  law  and  is  not  in  conflict  with  the 
Constitution.    Gordon  v.  State  {Ohio)         749 

Notes  Ain>  BuiEFg. 
Validity  of  local-option  laws.  750 

Validity  of  law  preventing  the  keeping  of. 

847 
Evasion  of  law  by  social  club,  128 

Illegal  sale;  defense  to  indictment;  jurisdic- 
tion over;  duty  of  magistrate.  130 
Abatemeat  of  saloon;  place  for  sale  a  nui- 
sance.                                                          721 
e  L.  K.  A. 


JOINT   TENA 
IN  COMMI 

6;  DowEB,  5 

JUDGE.    See  ( 

JUDGMENT. 

1.  The  principl 
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remains  the  same. 
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suit  in  ejectment. 

8.  A  decree  for 
ment  of  a  saloon  n 
izen  of  a  county, 
bar  to  a  suit  for  t 
citizen  of  the  same 
/torn  (Iowa) 

4.  A  judgment 
note  upon  the  mer 
them  in  another  S 
to  a  subsequent  e 
payees.    Leslie  v. 

5.  A  question  < 
counsel  make  a  C( 
ment  of  facts  sub 
judgment  upon  o 
there  is  a  controve 
judgment  in  the 
court  does  not  pass 
gards  it  as  not  coi 
Keokuk  <ib  W.  R.  C 

6.  Parties  to  a  si 
purchase  price  of  i 
testator  with  the 
upon  that  and  otfa 
purpose,  are  not  es 
suit  from  enforcing 
at  a  sale  under  the 
ject  to  the  origina! 
thereof.    Aderhold 

Note 

Upon  promissory 
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JURISDICTIO 

Note 

Of  State  over  p 

over  lands  lying  w 

Concurrent;  exc 

JURY.    See  Txti 

LABORERS. 

NOTEI 

Right  of  Legisla 
control  over. 


»&»««»      I.U«^ 


ezpiratioD  of  the  twenty  years  the  lessees  are 
mere  teDants  holding  over.  Button  ▼.  Hiram 
Lodge  No.  61  (Ga.)  708 

2.  A  lease  "for  the  space  of  twenty  years, 
or  during  our  natural  lives,"  is  a  lease  for 
twenty  years  only,  provided  the  lessees  live 
that  lone,  and  if  they  die  before  the  expiration 
of  that  time  the  lease  expires.  Id, 

8.  A  verbal  lease  of  land  for  a  longer  term 
than  one  year,  although  Invalid,  may  become 
a  tenancy  from  year  to  year  if  the  tenant  enters 
under  it,  pa^rs  rent,  ana  remains  longer  than 
one  year,  with  the  assent  of  the  landlord. 
Bogenblat  v.  Ferkina  (Or.)  257 

4  To  terminate  an  estate  from  year  to  year 
by  notice  requires  the  fi:iving  of  such  a  notice  as 
If  prescribed  in  Or.  a)de  Qen.  Laws,  g  2987. 

Id. 

5.  There  is  no  implied  covenant,  in  the 
lease  of  a  furnished  house  for  immediate  occu- 
pation as  a  residence,  against  external  defects 
originating  on  premises  of  a  straneer, — such  as 
noxious  c^ors  from  an  adjacent  livery-stable, 
— and  unknown  to  the  lessor  when  he  entered 
into  the  contract.    Franklin  ▼.  Broton  (N.T.) 

770 
NoTBS  akdBbibfa. 

Lease  extending  beyond  a  year;  yalidity  of. 

257 

Implied   covenants  in  lease  of  famished 

house.  771 

LATERAL  SUPPORT.  See  also  Dam- 
ages, 5. 
The  right  of  lateral  support  to  land  does 
not  extend  to  buildings  placed  thereon;  and  an 
adjacent  proprietor  is  not  liable  for  the  giving 
way  of  the  earth  on  account  of  his  excavations, 
if  he  has  exercised  reasonable  care,  and  the 
earth  would  not  have  given  away  except  for 
the  added  weight  of  the  buildings.  Modlering 
V.  BvauM  (Indo  449 

LAW   OF   PLACE.    See    Oosflict    or 
Laws. 

LEASE.      See  Landlord  akd  Tenakt. 

LEVY  AND  SEIZURE. 

1.  A  specific  lien  upon  property  sold  for 
payment  of  the  purchase  mone^,  with  no  de- 
leasance  provided  for  by  forfeiture  or  other- 
wise, is  not  a  right,  title,  or  interest  in,  the 
property  itself  subject  to  execution.  Fallon  v. 
Worthingion  (Colo.)  708 

2.  Only  those  whose  work  is  manual  are 
laboring  men  or  women  whose  wages  are  ex- 
empt under  Minn.  Gen.  Stat.  chap.  66,  §  810, 
subd,  11.     Wildner  v.  Ferguson  (Mmn.)     838 

8.  An  agent  who  sells  goods  by  sample  is 
not  a  laboring  man  or  woman,  within  the 
meaning  of  a  statute  exempting  wages.        Id, 

LIBEL    AND     SLANDER.      See    also 

PlbadinOp  7. 
1.  A  publication  charging  that  the  books 
of    another  person  infringed  a   copyright  is 
6L.RA. 


the  copyright  was  improperly  allowed,  or  that 
the  copyrighted  works  were  not  the  subject  of 
a  valid  copyright,doe8  not  destroy  the  privilege. 
John  W.  LoSu  Co.  ▼.  Houghton  (N.  Y.)      m 

8.  Saying  "Thafs  a  lie,"  of  the  testimony 
of  a  witness  on  the  opposite  side,  is  not  action- 
able when  spoken  by  a  manager  of  a  corpora- 
tion representing  it  on  the  trial,  although  it 
was  represented  also  bj  attorney.  Nu$en  v. 
Oramer  (N.  C.)  780 

8.  The  mana^  of  a  corporation,  repre- 
senting it  on  a  trial,  has  the  same  privilege  that 
he  would  have  if  he  was  himself  a  party,  in 
respect  to  words  spoken  by  him  in  the  course 
of  the  proceedings.  Id. 

4  A  par^  to  an  action  is  protected  against 
all  inquuy  into  his  motives  in  uttering  words 
during  the  course  of  the  trial,  concerning  the 
opposite  party  or  his  witness,  that  are  relative 
and  pertinent  to  the  issue,  however  defamatory 
they  may  be.  IcL 

5.  While  spoken  words,  in  order  to  be  de- 
famatory of  one  in  respect  to  his  public  office, 
need  not  import  a  charge  of  crime,  yet  they 
must  go  at  least  so  far  as  to  impute  to  bim 
some  mcapacity  or  lack  of  due  qualification  to 
fill  the  position,  or  some  positive  past  miscon- 
duct which  will  injuriously  affect  him  in  it,  or 
the  holding  of  principles  which  are  hostile  to 
the  maintenance  of  the  government  Sillart 
y.  Collier  (Mass.)  680 

6.  The  expression  of  an  opinion  that  a  cer- 
tain person,  as  a  member  of  tne  Legislature,  is 
corrupt  in  his  heart  and  might  be  induced  to 
change  his  course  firom  improper  motives  and 
inducements,  is  not  actionable  without  aver- 
ment and  proof  of  special  damages.  Id. 

7.  The  old  doctrine  of  $candalutn  magna- 
turn  has  never  been  adopted  in  Massachusetts 
as  a  special  remedy.  Id. 

Notes  ahd  BiusFa. 
Statements  concerning  quality  of  goods.  864 
Criticism  of  public  oflacer.  680 

Privileged  communications;  malice.         868 
Right  to  prove  malice.  781 

LICENSE.    See  also  Basements,  & 

1.  An  irrevocable  license  to  the  use  of  a 
driveway  exists  where  expense  has  been  in- 
curred in  erecting  and  maintaining  gates  upon 
the  faith  of  an  agreement  for  a  perpetual  ease- 
ment, and  for  more  than  thirty  years  tiie  use 
has  been  acquiesced  in.  Nomin  y.  WiippU 
(Ind.)  15» 

2.  An  ordinance  requiring  a  license  of 
every  person  who  shall  "hire  out,  keep,  or  use 
for  hire  upon  the  streets,  .  .  .  any  vehicle 
of  any  description  or  name  whatever,  either 
for  the  conveyance  of  passengers  or  for  the 
conveying  or  transportation  of  croods,  wares  or 
merchanfise,  or  other  articles,*'— does  not  re- 
quire a  license  of  the  owners  of  wagons  and 
teams  who  hire  them  oat  by  the  day  for  the 
transportation  of  freight  to  persons  who  use 
and  control  the  teams.  Btate  y«  BobinMm 
(MinnJ  839 


\aj:&.;  x^ik*  s  tux,  ^iviuk   bucuu    pvwcA  iv  Jicg- 

ulate  drummlDg,  or  soliciting  persoDS  wLo 
«nive  OD  trains  or  otherwise,  for  hotels,  board- 
ing-houses,  etc.»  and  to  license  such  drummers, 
4uid  punish  by  fine  any  violation,  depends  upon 
the  extent  and  expense  of  the  municipal  super- 
▼ision  made  necessary  by  the  business  in  the 
-city  or  town  where  it  is  licensed;  it  cannot  be 
made  large  enough  to  become  a  source  of 
revenue  to  the  dty.  FayetUvilU  t.  Carter 
<Ark.)  609 

4.  Under  Mansf.  (Ark.)  Dig.  §  751,  provid- 
ing that  all  municipal  corporations  shall  have 
power  to  regulate  drumming,  or  soliciting  per- 
sons who  arrive  on  trains  or  otherwise,  for 
hotels,  boarding-houses,  etc.,  and  to  license 
«uch  drummers,  and  punish  by  fine  any  viola- 
tion, if  the  fee  required  is  not  plainly  unreason- 
able the  courts  will  not  interfere  with  the  dis- 
-cretion  of  the  council  in  fixing  it;  and  unless 
the  contrary  appears  on  the  lace  of  the  ordi- 
nance requiring  it,  or  is  established  by  proper 
•evidence,  it  wiU  be  presumed  that  the  fee  was 
reasonable.  Id. 

Notes  AND  BRiBFOi 
6ee  also  Easements. 

To  public  vehicles;  power  of  city  to  issue. 

Of  occupation.  609 

I.IENS. 

1.  A  lien  is  the  right  which  a  creditor  has 
-of  detnining  in  his  possession  the  goods  of  his 
debtor  until  the  debt  is  paid.  FisheU  v.  Morns 
<Conn.)  83 

2.  A  lien  at  common  law  can  exist  only 
when  the  creditor  has  the  actual  possession  of 
the  goods  over  which  the  lien  is  claimed,  and 
the  debt  was  incurred  in  respect  to  those  very 
goods.  la. 

3.  Parting  with  possession  operates  as  a 
waiver  or  forfeiture  of  a  common-law  lien. 

Id. 

4.  A  lien  for  the  price  of  keeping  animals, 
tinder  Conn.  Gen.  Stat  g  8047,  although 
-created  by  statute,  is  the  same  in  kind  as  a 
-common-law  lien,  and  can  exist  only  in  favor 
•of  a  person  in  possession  of  the  animals.      Id, 

5.  The  lien  of  a  livery-stable  keeper  on  a 
horse  for  keeping  it  under  a  special  contract 
hy  which  the  owner  had  the  right  to  use  it,  if 
any  lien  exists  under  Conn.  Qen.  8tat.  §  8047, 
is  devested  when  the  owner  rightfully  takes 
the  horse  from  the  stable,  and  sells  it,  while 
away,  to  an   innocent  purchaser  for  value. 

Id. 

6.  A  statute  which  provides  that  the  lien 
of  a  laborer  or  furnisher  of  materials  of  a 
building  erected  by  a  contractor  shall  not  be 
defeated  by  any  agreement  between  the  owner 
and  the  contractor  or  subcontractor,  or  by  any 
payment  made  to  either  of  them,  or  by  failure 
to  perform  the  contract,  in  case  the  laborer  or 
furnisher  complies  with  the  provisions  of  the 
Act,  is  an  unconstitutional  attempt  to  subject 
property  to  sale  for  obligations  to  which  the 
owner  never  became  bound,  and  strikes  at  the 
«L.R.A. 


7.  Failure  to  file 
contract  for  the  coi 
a  contract  price  of 
quired  by  Cal.  Codi 
the  owner  liable  t( 
terialmen  for  the  y 
labor,  without  regai 
contract  or  the  amou 
on,  although  they 
contract.    £Mogg  v 

8.  It  is  within  t 
ture  to  provide  that 
shall  be  liable  to  me 
the  full  value  of  the 
fails  to  execute  his 
and  file  it  in  the  rec 
has  paid  the  contrac 

9.  "Manual  labc 
and  driving  lofl^s  an< 
ing  of  Minn.  Gen.  i 
includes  the  use  of 
mentalities  actually 
the  performance  of 
and  the  lien  thereby 
of  a  team,  where  thi 
ployed  at  a  gross 
bank  logs.    Martin 

10.  The  fact  thi 
and  his  team  at  a  g 
logs  puts  them  to  w 

f)arts  of  the  work  di 
len  for  the  use  of  t 
work  of  the  man. 

11.  Where  the  i 
performed  under  on 
in  getting  out  a  sing 
marks,  however,  o 
tions  of  them  accorc 
ity,  the  laborer  may 
for  his  entire  servic 
one  of  these  marks. 

Notes 

To  secure  enforce 
gage;  enforcement  o 

On  animals  for  co 

On  logs. 

Mechanics'  lien;  i 
struction  of;  how  t 


LIMITATION  C 

Action  ob  Snr 

1.  A  cause  of  act 
cess  of  freight  charf 
compelled  to  pay  ov 
is  founded  on  the  ui 
pendent  of  fraud  of 
the  fact;  and  the  Stt 
to  run  only  from  th< 
such  excess  bad  beci 
that  it  might  have  b 
of  reasonable  dilig 
R  LdR  B.  Co.  (I 

2.  An  action  to  r 
freight  charges  whi' 
to  pay  over  the  ratei 


920 


LiVBBT   bTAiSlAfi — MAdrrj^H  AUD  bl£iiVA>T. 


once  of  which  exoesa  was  fraudulently  con- 
cealed from  plaintiff,  is  an  action  at  law,  and 
is  not  within  Iowa  Code,  §  2580,  proyidins 
that  in  actions  for  relief  on  thegrouna  of  fraud 
or  mistake  the  cause  of  action  shall  not  be 
deemed  to  have  accrued  until  the  fraud  or  mis- 
take shall  have  been  discovered  by  the  partv 
aggrieved.  Carrier  t.  Ohicago,  B.  L  dP.  B. 
Co.  (Iowa)  799 

8.  Actions  upon  school  warrants  issued  as 
duplicates  to  take  the  place  of  ori^nal  warrants 
which  had  been  destroyed,  bearmg  the  same 
date  as  the  originals,  and  having  the  word 
"duplicate"  wntt«n  across  the  face  of  each, 
will  be  barred  by  Uie  Statute  of  Limitations  at 
the  same  time  tne  oriffinals  would  have  been. 
Eureka  Springs  ScIiom  Diit,  v.  Cromer  (Ark.) 

510 

4.  Where  a  railroad  is  so  constructed  as  to 
cause  water  to  occasionally  overflow  lands  ad- 
jacent to  it,  an  action  will  lie  to  recover  dam- 
ages resulting  from  such  overflowing  at  each 
successive  recurrence  thereof;  and  the  Statute 
of  Limitations  will  begin  to  run  upon  the  hap- 
pening of  the  injury  complained  of,  and  not  at 
the  tune  of  the  building  of  the  road.  8t. 
Louis,  L  M.  d  8.  B.  Co.  v.  Biggs  (Ark.)       804 

5.  A  promise  to  pay  taxes,  made  by  a  tax- 
payer after  the  expiration  of  the  time  pre- 
scribed for  collection  by  Md.  Code,  art  81, 
g  88,  will  take  them  out  of  the  operation  of 
tne  statute  and  make  them  enforceable.  Per- 
kins Y.  Dyer  (Md.)  198 

6.  B  seems  that  the  specification  b^  the  Leg- 
islature of  exceptions  to  the  operation  of  the 
general  Statute  of  Limitations  will  not  preclude 
tne  court  from  applying  exceptions  to  such 
statute  which  were  recognized  by  the  common 
law,  other  than  those  prescribed  by  the  Legis- 
lature. Carrier  v.  Chicago,  B.  L  d  P,  B.  Co. 
(Iowa)  799 

Notes  akd  Briefs 

See  also  Conflict  of  Laws. 

Acknowledgment  to  take  debt  out  of  stat- 
ute. '   510 

When  statute  a  bar  to  right  of  action  on  cov- 
enant. 692 

In  case  of  concealed  fraud.  799 

LIVERT  STABLE.    See  Libmb,  (K. 
LOGS.    See  Lieks,  .9-11. 
MAIL.    See  Postofficb,  3. 

MANDAMUS. 

1.  The  leerality  and  validity  of  an  election 
by  the  mayor  and  aldermen  of  a  city  by  ballot, 
where  no  other  official  is  in  terms  directed  to 
declare  or  certify  it,  and  no  provision  is  made 
for  a  contest,  may  be  inquired  into  by  manda- 
mus to  compel  recognition  of  the  claimant's 
title.    Lawrence  v.  IngersoU  (Tenn.)  808 

2.  Another  specific  remedy  is  not  a  bar. 
under  111.  Rev.  Stat.  chap.  87,  §  9,  to  a  writ  of 
mandamus  which  will  afford  a  proper  and 
sufficient  remedy.  People,  Brokaw,  v.  High- 
way Comrs.  (m.)  161 

8.  A  writ  of  mandamus  may  be  issued  to 
6L.B  A. 


compel  highway  commissioners  to  remove  a 
fence  from  across  a  public  highway  that  has 
been  used  as  such  for  more  than  twenty  y^is, 
which  makes  it  impossible  to  travel  sura'higit^ 
way,  where  the  facts  are  conceded.  li^ 

Notes  abd  Bbisfb. 

To  compel  performance  of  officer's  duty;  or 
removal  oi  obstruction  from  highway.        161 

MARRIAGE.    See  Hubbahd  abd  Wife, 
1,  Notes  abd  Bbiefb. 

MASTER  AND  SERVANT.    See  also 

COBTBACTS,   2,  8,   7. 

1.  A  statute  prohibiting  employes  froia 
making  any  contracts  in  advance  to  accept  anj- 
thing  else  than  lawful  money  of  the  United 
States  is  not  unconstitutionaL  Hancock  t. 
Facfendnd.)  57e 

2.  No  special  privileges  are  conferred,  nor 
any  unjust  discrimination  made,  by  a  statute 
requiring  all  i)ersons,  firms,  corporations,  elc.» 
engaged  in  mininff  or  manufacturing,  to  pay 
their  employes  at  least  once  eveiy  two  week^ 
and  prohibiting  all  contracts  by  such  em- 
ploye to  accept  anything  but  lawful  money 
of  the  United  States  m  payment.  The  statate 
operates  alike  upon  all  who  enter  the  clas.<es 
named,  and  leaves  all  citizens  free  to  enter 
them.  Id, 

8.  An  oral  contract  to  labor  for  a  year  is 
dissolved  by  the  death  of  the  master  before  the 
end  of  the  year;  and  if  the  servant  continues  te 
work  under  the  direction  of  the  life  tenant,  such 
life  tenant,  and  not  the  executor,  is  liable  fcvr 
his  services.    Lacy  v.  Qetman  (N.  Y.)  72d 

4.  Trackmen  on  a  hand  car  have  a  right 
to  suppose  that  an  approaching  train  will  slow 
up  in  obedience  to  a  warning  that  has  been  scot 
by  a  flagman,  and  are  not  negligent  in  remain- 
ing at  their  places  upon  the  hand  car,  with 
their  boas,  until  it  appears  that  the  train  is  not 
about  to  heed  the  signal.  Ilowaird  v.  Deiav^rs 
d  H.  Canal  Co.  (C.  C.  D.  Vt.)  75 

5.  A  brakeman,  seeing  that  the  entrance 
to  a  tunnel  is  hi^h  enough  to  permit  safe  pas- 
sage while  standing  on  top  of  a  train.  h&«  a 
right  to  assume,  in  the  absence  of  notice  to  the 
contrary,  that  the  tunnel  is  of  such  heisrht 
throughout.  Hunter  v.  Hew  York,  O.  <j^  W. 
B.  Co.  (N.  Y.)  24ft 

6.  A  machinist  employed  by  a  corporatioa 
in  its  factory,  not  to  use  machinery,  but  to  keep 
it  in  good  order,  and  having  knowled^  that 
some  of  it  is  imperfect  and  that  employes  can- 
not be  relied  upon  to  prevent  it  from  becoming 
dangerous  from  lack  of  oil,  takes  the  risk  of  dis- 
covering the  condition  of  the  machine  at  the 
time  he  attempts  to  repair  it,  such  risk  being 
incident  to  his  vocation,  although  the  danger- 
ous condition  has  resulted  from  the  incompe- 
tency  or  neglect  of  other  employes,  officers,  or 
agents  of  the  companv.  Dartmouth  ^inni  9 
€h.  V.  Achard{Q2i.)   '  \\A 

7.  The  measure  of  risk  which  a  firemaa 
ought  to  incur  by  remaining  upon  a  locomotive 
to  assist  a  sleeping  engineer  to  run  a  train  is 
only  that  which  his  duty  and  obligations  to  thd 
companv,  under  all  the  circumstances^  impow 
upon  him.    If   he  subjects   himself  to  an? 
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greater  risk  and  is  thereby  injured,  be  cannot 
recover.  Carroll  v.  B(Ui  TennssBee,  V.  db  O. 
IL  Go.  (Ga.)  214 

8.  Where  the  fireman  on  an  engine  knew 
for  some  time  before  a  collision  happened  that 
the  en^neer  was  falling  asleep,  the  question  of 
his  negligence  in  remaining  upon  the  engine  as 
he  did  cannot  be  restricted  in  point  of  time  to 
the  moment  of  collision,  or  immediately  pre- 
vious thereto.  Id, 

9.  An  employ!  of  a  corporation,  though 
obligated  in  writing  as  terms  of  his  employ- 
ment, to  "study  the  rules  governing  employes, 
carefully  keep  posted,  and  obey  orders,'^  is  not 
bound  by  rules  as  such,  of  which  he  is  ignorant 
and  which  have  never  been  promulgated  to  him 
by  the  company.  Id. 

10.  If  a  boy  twelve  years  old  possesses  less 
than  average  intelligence,  which  the  master 
ought  to  have  known,  and  is  sent  on  an  errand 
requiring  haste  to  a  dimly  lighted  place,  be- 
tween machinery  with  gearing  so  arranged  that 
it  is  likely  to  catch  his  clothing  and  draw  him 
into  it  and  injure  him,  and  there  has  been  noth- 
ing in  hia  previous  employment  to  cause  him 
to  consider  the  danger  of  an  accident  happen- 
ing in  that  way,  there  is  evidence  which  will 
Justif  V  a  Jury  in  finding  the  master  negligent 
m  failing  to  give  him  warning,  in  an  action  to 
recover  damages  for  injuries  received  in  that 
way.     OiricuA  y.  MerefuinU  Woolen  €h.  (Mass.) 

733 

11.  A  master  is  not  bound  to  warn  his 
servant — a  boj[  twelve  years  of  age— of  the  dan- 
ger of  injury  in  case  he  comes  m  contact  with 
rapidly  revolving  cog-wheels  in  plain  sight 
upon  machinery  into  the  immediate  vicinity 
of  which  he  is  about  to  be  sent,  where  he  has 
been  employed  about  the  machinery  for  nearly 
two  months,  and  possesses  the  intelligence  com- 
mon to  boys  of  his  age.  Id. 

12.  A  master  miechanic  in  a  machine  shop, 
having  entire  control  of  the  shop  as  well  as  of 
all  the  work  and  employes  therem,  and  having 
full  authority  to  employ  and  discharge  work- 
men, and  to  select  and  change  machinery,— is 
not  a  fellow  servant  of  a  machinist  employed. 
Taylor  v.  ExansviUe  db  21  H.  B.  Oo,  (Ind.)  584 

18.  Where  an  agent  whose  negligence  causes 
an  injury  is  at  the  time  in  the  master's  place, 
he  is  not  a  coemploy§,  but  a  representative  of 
the  employer,  and  his  breach  of  duty  is  the 
employer's  wrong.  Id. 

14.  The  rule  that  the  employe  assumes  ali 
the  risks  incident  to  the  service  he  enters  does 
not  apply  where  a  superior  agent  representing 
the  master  orders  the  employ!  to  do  a  desig- 
nated act,  in  the  performance  of  which  the  lat- 
ter is  injured  by  the  superior's  negligence. 

Id. 

15.  Where  a  shipper,  by  consent  of  a  rail- 
road company,  undertakes,  with  the  help  of 
his  own  employes  alone,  to  run  cars  down  a 
grade  to  a  piace  where  they  are  needed  for  load- 
ing, and  while  so  employed  one  of  such  em- 
ployes is  injured  by  the  negli^^ence  of  his  co- 
employes,  the  railroad  company  is  not  liable 
to  an  action  for  dama^res  on  account  of  such 
injuries.  Banna  v.  Cfuittanooga  db  N.  B.  Co. 
(Tenn.)  727 

18.  Trackmen  are  not  fellow-servants  with 
eL.RA. 


trainmen  on  the  « 
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17.  To  run  a  tra 
warning,  without 
is  a  neglect  of  du 
men,  for  which  th 
in  case  of  injuries 
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MINORS.    See 
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MORTGAGE. 

7;  Guaranty, 
l.'Tlie  words  " 
party  of  the  first  ps 
of  railroad  betwec 
which  are  included 
come  bonds,  do  noi 
side  of  the  specifie 
quently  acquired  b 
Chicago  dbKLB. 
2.  Net  earnings 
bonds  secured  by  i 
line  of  railroads  pn 
earnings  are  to  be  a 
amounts  necessary 
terments,  etc.,  froi 
be  determined  by  tl 


aud  the  bondbolden  are  entitled  to  have  those 
earnings  separately  kept  and  diyided.  &pie»  v. 
Chicago  dtE.LB.  Ch.  (0.  0.  S.  D.  N.  Y.)  565 
8.  Merely  passing  a  resolution  that  no  in- 
come has  lieen  earned,  without  an  attempt  to 
ascertain  the  fact,  is  not  conclusive  as  to  the 
rights  of  the  holders  of  income  bonds  secured 
by  a  railroad  mortgage  which  makes  it  the  duty 
of  the  board  of  directors  to  ascertain,  fix,  and 
declare  the  amount  of  net  earnings,  and  pro- 
vides that  their  resolve  shall  be  in  the  nature  of 
a  final  and  conclusive  award  on  the  question  as 
to  what,  if^any,  net  earnings  have  been  made. 

IcL 

4.  The  condition  In  income  bonds  and  a 
mortgage  on  a  railroad  securing  them,  that  no 
right  of  action  shall  exist  in  favor  of  the  hold- 
ers until  the  board  of  directors  shall  have  ad- 
Judged  and  awarded  an  ascertained  amount  as 
net  earnings,  does  not  preclude  the  bondholders 
from  a  remedy  whenever  the  directors  improp- 
erly neglect  or  refuse  to  take  the  necessary  ac- 
tion. Id. 

5.  A  bona  fide  purchaser,  with  a  stipulation 
for  a  good  and  su&cient  title,  of  a  portion  of 
lands  subject  to  a  vendor's  lien,  is  entitled  to 
have  the  remaining  portions  of  the  land  first 
sold  to  satisfy  the  uen,  whether  the  same  have 
been  subsequently  sold  or  devised,  if  the  sub- 
sequent alienees  have  notice,  actual  or  construc- 
tive, of  the  antecedent  conveyance.  AderhMt 
V.  Henry  (Ala.)  451 

6.  When  a  vendor  sells  part  of  a  tract  sub- 
ject to  a  mortgage  which  covers  the  entire 
tract,  the  vendor  and  purchaser  stand  on  the 
same  level,  and  must  contribute  in  proportion 
to  their  several  interests.  Id. 

7.  A  purchaser  subject  to  a  vendor's  lien 
has  no  claim  to  a  preference  in  respect  thereto 
over  the  devisees  of  the  person  from  whom  he 
purchased.  Id. 

8.  A  purchaser  for  a  valuable  consideration 
of  a  portion  of  land  subiect  to  a  vendor's  lien, 
who  after  the  vendor's  death  purchases  other 
lands  subject  thereto,  which  are  specially 
charged  with  the  payment  of  his  debts,  and  are 
sold  for  that  purpose,  thereby  becomes  liable 
for  the  purchase  money,  and,  Instead  of  having 
preference  over  devisees  of  other  lands,  must 
have  his  land  first  sold  under  the  vendor's  lien. 

Id. 

9.  An  assignee  of  a  mortgage  for  collateral 
security  can.  as  against  the  mortgagor  and  those 
who  claim  under  him,  execute  a  power  of  sale 
as  fully  as  if  the  assignment  were  absolute. 
Holmes  v.  Turners  Falls  L.  Go.  (Mass.)       2«3 

10.  Land  may  be  sold  in  parcels  to  separate 
purchasers  at  one  sale,  under  a  power  in  a  mort- 
gage, if  the  sale  is  made  in  such  a  manner  as  to 
obtain  the  most  money  for  the  land.  Id, 

11.  On  foreclosure  of  deeds  of  trust  on 
land  across  which  a  railroad  is  constructed,  a 
decree  should  not  except  the  right  of  way  from 
the  sale,  where  the  deeds  for  the  land,  and  the 
trust  created  therein,  make  no  exception  there- 
of, and  the  record  does  not  show  that  there  is 
any  right  of  way  through  the  lands.  Hardin 
V.  Iowa  R.  dt  Oonstr.  Co.  (Iowa)  62 
6  r..  R.  A, 


where  the  same  formalities  are  required  as  in 
case  of  real-estate  mortgages.  Herr  y.  Denter 
MUL  d  Min.  Co.  (Colo.)  641 

18.  One  who  pays  for  the  maker  a  note  se- 
cured by  a  chattel  mortgage^  and  receives  a 
new  note  aud  mortgage  therefor,  cannot  claim 
as  assignee  of  the  former  mortgage  when  his 
own  proves  defective,  if  the  onginal  inten- 
tion was  to  cancel  the  former  note  and  mort- 
gage. Id, 

14.  Delivery  of  chattels  to  a  mortgagee 
cures  all  defects  in  the  mortgage.  Oamer  v. 
Wright  (AjIl.)  715 

15.  A  mortgagee  of  chattels  who  has  them 
in  poftsession  does  not  lose  his  security  by  lend- 
ing them  to  the  mortgagor,  although  the  mort- 
gage is  not  filed  or  recorded.  Id, 

Notes  akd  BitiEFa 

By  corporation;  of  railroad  incomes,  rents 
and  earnings;  rights  of  bondholders.  565 

Remedies  of  mortgagee;  right  against  vendee 
who  has  assumed  mortgage;  release  of  grantee 
by  mortgagor.  610 

Of  chattels;  what  constitutes;  title  in  mort- 
gagee; delivery  and  acceptance;  sale  on  condi- 
Uon.  641 

Construed  to  cover  property  existing  at  time 
of  execution.  566 

Equitable  assignment  6S 

Of  goods;  seizure  of  goods  under  execution: 
assignment  of  claim  to  uamages.  378 

Chattel;  validity  of;  enforcement  in  other 
State;  property  in  possession  of  mortgagor.  715 

MUNICIPAL  CORPORATIONS.    See 

also  Bonds,  4,  5;  Highways,  12;  Licknsk, 
8,  4;  Railroads,  1;  Statutes,  6-8;  Vor- 
BBS  AND  Elections,  2-4, 5;  Watbb  Com- 
panies, 3. 

1.  The  annexation  of  two  or  more  cities, 
incorporated  towns,  or  villages  to  each  other, 
all  of  which  are  indebted,  and  the  indebtedness 
of  one  or  more  of  which  is  in  excess  of  the  limit 
allowed  by  Dl.  Const,  art.  9,  §  12,  is  not  with- 
in the  prohibition  of  that  section  against  in- 
curring indebtedness  by  municipal  corporations 
"in  the  aggregate  exc^ing  5  per  cent  on  the 
value  of  the  taxable  property  therein."  True 
V.  Davis  (DL)  266 

2.  One  contracting  for  a  certain  compen 
sation  to  perform  work  for  a  municipal  cor- 
poration in  connection  with  a  public  improve- 
ment is  bound  to  take  notice  that  the 
corporation  may  at  any  time  change  the  plan 
of  the  work  or  even  abandon  it  altogether;  and 
he  cannot  recover  damages  for  the  refusal  of 
the  corporation  to  complete  its  improvement, 
even  although  the  effect  of  such  refusal  is  to 
deprive  him  of  tibe  compensation  agreed  upon. 
sJiipper  V.  Aurora  (Ind.)  818 

3.  If  a  municipal  corporation  in  making 
an  improvement  whollv  within  its  power  enters 
into  a  contract  beyond  its  authority,  but  not 
prohibited  by  statute  or  public  policy,  for  the 
performance  of  work  thereon,  it  cannot,  after 
work  has  been  done  thereunder  which  Inures 
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io  Itfl  benefit,  refuse  to  complete  the  contract 
'w^irliout  making  compeDRaUon  to  the  one  con- 
ferring the  benefit,  at  least  for  the  value  of  the 
labor.  Id. 

4.  A  city  council  is  authorized  to  buy  and 
operate  the  plant  and  machinery  necessary  fur 
tlie  production  of  electric  lights  for  the  use  of 
the  city,  under  a  provision  of  an  Act  that  it 
shall  "have  power  to  lii^htthe  streets/'  etc., 
'With  electric  or  other  form  of  light.  Bush- 
vilU  Oaa  Co.  v.  BiufinUe  (Ind.)  815 

6.  A  technical  defect  in  a  notice  for  letting 
a  contract  by  a  municipal  corporation,  which 
ordinary  Judgment  and  sagacity  could  hardly 
/ruard  against,  will  not  prevent  a  recovery  by 
the  contractor  after  perfonnanoe  of  his  con- 
tract. Portland  lAmbering  dbiffg.  Co,  v.  East 
Portland  (Or.)  290 

6.  A  municipal  corporation  to  not  liable  for 
injuries  resulting  from  negligent  acts  of  one 
employed  by  it  to  enforce  an  ordinance  for- 
bidding the  running  at  large  of  unmuzzled 
dogs,  committed  while  in  the  discharge  of  the 
duties  of  his  employment.  OiUver  y.  Strenter 
OIL)  270 

NOTBS  AJXD  BbIEFA. 

See  also  Bonds. 

Annexation  of  territory.  266 
Powers  to  be  exercised  impartiaUy.  268 
Liability  for  acts  of  officers.  270 
Liability  on  contracts.  818 
Liability  for  defect  in  highway.  69 
Power  to  license  vehicles.  889 
Power  to  authorize  agent  to  execute  prom- 
issory note.  68 
Validity  of  ordinances.  166 
Estoppel  of.  60 


NATURAL  GAS.    Bee  Cohmbrcb. 
Notes  Ain>  Bbiefs. 
How  far  a  subject  of  commerce  680 

NATURALIZATION.    See  Alien& 
NATURAL  RIGHTS. 

Notes  and  BRnsFfli 
Bight  to  practice  a  profession.  119 

NEGLIGENCE.    See  also   Mastbb   akd 
Servant;  Pleading,  6;  Railboads,  2. 

1.  A  corporation  the  membership  in  which 
Is  limited  to  officers  and  agents  ot  fire  insur- 
ance companies  doing  business  in  a  certain  city, 
having  power  to  provide  for  and  assist  in  the 
saving  of  life  and  property  at  fires,  the  funds 
of  which  are  raised  by  assessments  upon  the 
companies  doing  business  in  such  city,  is  a 
private,  and  not  a  public  corporation;  nor  is  it  a 
public  charity;  and  it  is  liable  in  damages  for 
injuries  resulting  from  the  negligence  of  its 
servants  in  driving  through  the  public  streets; 
notwithstanding  the  facts  that  the  saving  of  life 
and  property  are  referred  to  in  its  charter  in 
general  terms,  and  that  it  in  fact  makes  nodis- 
tinciioQ  in  its  efforts  to  save  property  between 
insured  and  uninsured.  Neweomb  y.  Boston 
Protective  Depart,  (Mass.)  778 

6L.U.  A. 


2.  The  wrong  of  a 
Jurcd  passenger  on  il 
and  known  peril,  wil 
for  himself,  is  the  pi 
resulting  from  his  1 
Cincinnati^  L  St,  1 
(Ind.) 

8.  In  Iowa  the  c( 
wrongful  act  of  the  ] 
the  part  of  the  chile 
latter.     Wj/more  y. 

4.  The  right  of  i 
estate  of  a  child  killc 
ligence  is  not  affect 
parents,  who  are  ent: 
itance,  contributed  t< 

5.  In  an  action  by 
injuries,  thenegligen 
ing  it  to  go  upon  the 
by  a  person  of  mat 
defense.  Winter  v. 
(Mo.) 

6.  An  action  by  a 
personal  injuries  on 
defeated  by  the  negli 
years  old,  who  was 
injured  child. 

7.  The  negligence 
vehicle  cannot  oe  imj 
with  him  merely  by  i 
the  latter  from  recov< 
through  whose  negl 
that  of  the  driver,  h< 
y.  Pennsylvania  R.  C 

8.  The  consent  of  t 
train  having  entire  c 
one  to  ride  on  such  tr 
bidden  to  carry  passe 
althoui2:h  the  person 
required  to  pay  fare, 
conductor's  authority 
pany  liable  for  an  in 
of  ordinary  care  on  t 
of  the  company.  ^ 
M.  &  a.  B.  Co,  (Mo.] 

9.  If  one  is  riding  c 
consent  of  the  agent 
company  owes  bim  a 
against  the  rules  of  tl 

10.  One  who  is  on 
knowledge  and  cons( 
charge  of  it,  cannot  b 
fully,  although  he  ha 
on  the  train  in  yioli 
company.      • 

11.  Where  passeng 
the  cars  after  dark,  it 
to  light  its  stations  an 
N,  A,  db  0.  B,  Co.  V. 

12.  A  passenger  hai 
able  limits  and 'while 
to  rely  upon  the  pres 
company  has  done  its 
form  of  its  depot  is  sa 

18.  A  carrier  of  pa£ 
to  provide  and  maints 
and  must  respond  in 
who,  without  contribi 
injured  by  a  negligeul 
duty. 
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14.  AUhoiijcrh  a  railroad  compaDj  is  not 
bound  to  foresee  and  provide  against  accident 
tLat  no  one  could  by  the  highest  degree  of 
practicable  care  anticipate,  yet  it  is  bound  to 
use  the  highest  degree  of  practicable  care  to 
provide  against  accidents  to  passen^rs  that 
may  be  foreseen  and  prevented.  Loutwille,  If. 
A,  d  C.  R  Co.  y.  Lucat  (Ind.)  193 

15.  A.  railroad  company  is  liable  for  an  in- 
Jury  to  a  passenger  resulting  from  an  unsafe 
condition  of  a  platform  of  its  depot,  notwith- 
standing the  negligence  in  not  repairing  the 
platform,  of  another  company  which  used  it 
Jointly  with  Itself.  Id. 

16.  A  railroad  company  which  leaves  the 
platform  of  its  depot  in  an  unsafe  condition 
will  be  held  to  have  contemplated  the  general 
nature  of  any  injuries  to  a  passenger,  and  it  is 
not  necessary  that  precisely  such  an  accident  as 
actually  occurred  might  be  anticipated.        Id, 

17.  One  negligent  person  cannot  escape  liar 
bility  for  his  negligence  because  the  negligence 
of  another  concurred  in  producing  the  injury. 

18.  The  Illinois  statute  prescribing  signals  to 
be  given  by  railroad  companies  at  highway 
crossings  is  applicable  to  the  Illinois  Railroad 
Company,  despite  the  fact  that  the  charter  of 
that  company  lays  down  different  rules  for  giv- 
ing signals.  lUinois  0.  B.  Go.  v.  Slater  (HI.)  418 

19.  Children  are  required  to  exercise  only 
that  degree  of  care  and  caution  which  persons 
of  like  age,  capacity,  and  experience  might  be 
reasonably  expected  to  nat\u»lly  or  ordinarily 
use  in  the  same  situation  and  under  the  like 
circumstances,  provided  that  the  parents  or  per- 
sons having  the  control  of  such  children  have 
not  been  guilty  of  want  of  ordinary  care  in  al- 
lowing them  to  be  placed  in  such  ciicum- 
Btances.  Id. 

NOTBB  AND  BRIBFa, 

8ee  also  Trial. 

Proximate  and  remote  cause  of  injury;  con- 
tributory; mere  error  in  judgment  in  case  of 
danger.  194 

Heckl&ssness  to  supply  want  of  specif  c  in- 
tent. 241 

Injury  of  animals;  damages.  454 

Occasioning  injury;  effect  of  slight  negli- 
gence on  the  part  of  a  person  injured;  passen- 
ger's arm  on  window  sill.  657 

Contributory;  suit  by  infant.  536 

Of  parent  or  guardian;  imputing  to  child. 

546 

Imputed.  148 

NEW  TRIAL. 

1.  Newly  discovered  testimony  for  the 
XJurpose  of  impeaching  a  witness  who  has  tes- 
tified on  the  trial  is  insufficient  to  justify  the  al- 
lowance of  a  new  trial.     State  v,  Burt  (La.)  79 

2.  A  motion  for  a  new  trial  continued  to  a 
certain  term  remains  in  full  life  until  heard  or 
otherwise  disposed  of,  and  need  not  be  further 
continued  from  one  day  to  another  during  the 
term.  CarroU  v.  Bast  Tennessee,  V.dbO.R  Co. 
(Ga.)  214 
«L.R.A« 


NOTARY. 

Women  cannot  be  appointed  notaries  pub- 
lic by  the  governor  by  and  with  the  advice 
and  consent  of  the  coundl,  under  the  clause  of 
the  Massachusetts  Constitution  providing  for 
the  appointment  of  notaries,  in  the  absence  of 
any  statute  authorizing  such  appointment. 
Women  as  Ifotaries  Pubtie  (Mass.)  842 

Notes  Ain>  BBiEFa. 

Upon  ground  of  newly  discovered  testimoDj: 
when  granted.  7'^ 

NOTICE.    Bee  also  Quabasty,  8;    High- 

WAYB,  9. 

1.  Knowledge  of  a  writing  which  is  in 
form  a  lease  of  real  property  to  a  person  in 
possession  does  not  relieve  a  purchaser  from 
the  duty  of  inquiring  as  to  the  possessor's  rights. 
Brinser  t.  Anderson  (Pa.)  205 

2.  A  notice  of  a  claim  against  property 
about  to  be  sold  at  sheriff's  sale  is  sufficient  to 
render  the  property  liable  to  the  claion  in  the 
hands  of  an  intendmg  purchaser,  if  it  contains 
a  distinct  claim  of  title  to  the  property  and  is 
sufBcient  to  put  such  purchaser  upon  mquirv. 
although  it  is  not  explicit  and  definite  as  to  the 
nature  and  character  of  the  claim.  Ferguson 
V.  Bafferly  (Pa.)  S3 

8.  An  open  and  notorious  possession  under  a 
deed  which  appears  by  the  records  to  be  from 
a  stranger  to  the  title  is  sufficient  to  put  a  pur- 
chaser on  inquiry.  Mendocino  Bank  ▼.  Balrr 
(Cal.)  8^ 

Notes  aito  Bbiefb. 

Possession  of  land  as  notice  of  ownership. 

bi.  iN» 

NOVATION. 

An  agreement  by  the  payee  of  a  note  to 
release  the  maker  and  lool^  for  payment  to 
a  third  person,  who  had  assumed  the  obliga- 
tion, is  not  a  valid  novation  unless  made  on  a 
valuable  consideration.    Pope  v.    Vqjen  (led.  t 

Notes  jlistd  BsiEFa 

What  constitutes.  688 

NUISANCES.    See  also  Fibbb;  HiaHWATS, 
1;  Injunction,  6. 

1.  To  Justify  a  nuisance  by  legislative  au- 
thority it  must  be  the  natural  and  probable  re- 
sult of  the  act  authorized,  so  that  it  may  fairly 
be  said  to  be  covered  by  the  legislation  confer- 
ring the  power;  and  if  the  authorized  act  does 
not  necessarily  or  naturally  create  a  nuisance, 
but  such  result  flows  from  a  particular  manner 
of  doing  the  act,  the  legislative  license  is  no 
defense.    Pine  City  v.  Munch  (Minn.)         763 

2.  A  milldam  which,  if  a  nuisance  at  all, 
has  become  so  by  the  gradual  growth  of  a  dty 
around  it,  will  not  be  abated  in  equity  as  a 
nuisance,  where  the  fact  that  it  la  a  nuisance 
has  not  been  established  at  law.  McOlain  v. 
New  Castle  (Pa.)  73: 

Notes  ahd  Brisfb. 
See  also  Im toxic atino  LiquoBa 
Public;  abatement.  TC3 

By  injury  to  well.  28i» 


O  FFICK  lii*—  Pa  liTN  KR8HIP. 


MainteDBDoe  of  telegraph  poles  and  wires. 

456 
MiUdam  as;  right  of  manicipality  to  abate. 

788 

Railroad  in  street;  who  may  maintain  action 

for;  measure  of  damages.  255 

OFFICERS.    See  Contbacts,  22;  Yotebs 
Ain>  E14BCT10N8,  6. 

OIL. 

N0TB8  AND  Briefs. 
As  part  of  the  soil.  281 

OLEOMARGARINE.    See  Food,  Notes 
AND  Briefs. 

OPINIONS.    See  Eyidbncb,  Y 

PARDON. 

1.  A  pardon  on  condition  that  the  prisoner 
^'  leave  the  State  within  forty-eight  hours, 
never  to  return."  may  be  lawfully  granted  by 
a  governor  who  has  authoritv,  under  the  State 
Constitution,  to  "  grant  pardon  on  such  terms 
and  under  such  restrictions  as  he  shall  think 
proper."    State  v.  Baamea  (8.  C.)  748 

2.  On  forfeiture  of  a  pardon  by  breach  of 
the  conditions,  a  convict  becomes  liable  to 
serve  that  part  which  he  has  not  already 
served  of  the  term  of  imprisonment  for  which 
he  was  senteuced.  although  the  original  term 
has  loDg  since  expired.  Id. 

PARENT  AND  CHILD.    See  also  Hus- 
band AND  Wife,  29,  80;  Infants,  1. 

1.  The  California  statute  of  1860  and  the 
statute  of  1870  in  reference  to  the  adoption  of 
illegitimate  children  are  to  be  strictly  construed; 
but  the  provisions  of  the  Code  on  that  subject 
are  to  be  liberally  construed,  when  applied  to 
acts  of  the  putative  father  done  since  the  adop- 
tion of  the  Codes.    Bs  Jmufs  Estate  (OaL)  594 

2.  In  the  absence  of  written  acknowledg- 
ment attested  by  competent  witnesses,  an  ille- 
gitimate child  can  be  adopted  by,  and  given  a 
right  of  inheritance  in  the  estate  of,  the  father, 
only  bv  the  father's  "publicly  acknowledging 
it  as  his  own,  receiving  it  as  such,  with  the  con- 
sent of  his  wife,  if  he  is  married,  into  his  fam- 
ily, and  otherwise  treating  it  as  if  it  were  a 
legitimate  child."  "Public  acknowledgment" 
reouires  that  he  should  have  held  the  child  out 
to  his  relatives,  friends,  acquaintances,  and  the 
world  as  his  child.  Id. 

8.  Secret  and  clandestine  maintenance  of,  or 
contributions  to  the  support  of,  an  illegitimate 
<:hild  kept  outside  the  circle  of  the  father's  daily 
association,  never  dlowed  to  hear  his  name, 
never  visited  by  the  father  at  the  place  of  its 
abode,  never  entertained  by  the  father  at  his 
-own  place  of  abode,  the  father  denying  its 
paternity  to  his  relatives,  and  concealing  it 
from  his  business  and  daily  associates,— will 
not  constitute  adoption,  or  establish  a  right  of 
inheritance  in  the  estate  of  the  father,  even 
though  the  father  may  have,  in  the  presence 
and  hearlne  of  the  child's  nurse,  and  of  a  few 
persons  with  whom  he  was  brought  in  contact 
in  connection  with  providing  for  the  wanU  of 
«  L.  R.  A. 


the  child,  spoken  c 
son." 

4.  The  right  to  1 
a  child,  and  the  obi; 
cate  it,  are  reciproc 
unless  otherwise  i 
Bamuy  v.  Barmey 

K0TB8 
See  also  Quabdian 

Custody  and  supi 
divorce. 

Right  to  custody 
to  relinquish. 

PARKS  AND  S 

1.  A  general  ded 
squares  implies  that 
the  public  at  large,  i 
be  appropriated  by 
of  the  city  in  the  mi 
its  economic  affairs. 

2.  Buflding  a  ci 
square  dedicated  for 
which  building  is  to 
of  city  business,  wit 
a  use  foreign  to  the 
and  the  owners  of 
town  proprietors  ti 
which  would  be  afl 
tion,  have  a  remed] 
use. 

8.  A  plat  filed  I 
pants  of  a  tract  of  ] 
to  which  lots  had  b 
writing  recorded  th 
squares  on  the  plat 
and  not  otherwise,  -^ 
six  years  no  dissent ', 
ty,— must  be  consid 
ity,  and  as  cogent  pi 
which  the  squares  \v 

Notes 

Common  right  of 

PARLIAMENTi 

TBIU9  AND  Et.E( 

AND  Briefs. 


PARTITION,    g 

ICBNTS,  2. 

A  parol  partition 
ownea  by  tenants  h 
party  takes  and  retai 
the  portion  allotted  t 
(N.Y.) 

Notes 

By  parol;  effect. 

PARTNERSHII 

1.  A  sale  bv  one 
firm  to  the  other  in 
suming  to  pay  all  tl 
the  firm  and  both  1 
insolvent  or  on  th 
lowed  shortly  after  1 


ual  property,  and  as  to  the  equitable  rigbta 
of  the  nnn  creditors  such  trust  deed  is  fraud- 
ulent and  void.  Darby  v.  QiUigan  (W. Va.)  740 
2.  All  assignmeDt,  by  the  surviving  partners 
of  an  insolvent  firm  which  has  been  dissolved 
by  the  death  of  one  of  its  members,  of  the  part- 
nci-sbip  effects  for  the  benefit  of  the  social  cred- 
itors, 18  valid,  in  the  absence  of  anjr  statutory 
provision  to  the  contrary,  although  it  provides 
that  some  creditors  shall  be  paid  before  others 
Fatten  V.  Lrftwieh  (Va.)  669 

NonssAin)  Bbibf& 

Application  of  property  to  partnership  debts. 

740 

Riehts  and  liabilities  of  surviving  partner; 

application  of  assets;  assignment  for  creditors. 

560 
Compensation  of  partner  for  services.        72 

PATENT  MEDICINES.    See  RsciPKa. 

PAYMENT.    See  also  Bonds,  4. 

1.  Payment  by  a  third  person,  accei)ted  by 
the  creditor  in  satisfaction  of  the  debt,  is  a  de- 
fense to  a  person  sued  for  the  purchase  price  of 
articles.     Gray  v.  Herman  (Wis.)  691 

2.  The  application  of  payments  should  be 
made  bv  the  law  so  as  to  preserve  a  homestead 
right  of  the  debtor,  v^here  neither  party  has  di- 
rected the  application  of  the  payments,  and  a 
part  of  the  inaebtedness,  which  is  an  entire  un- 
secured claim,  was  created  before  the  property 
constituting  the  homestead  became  exempt. 
Stuart  First  Nat,  Barik  v.  EdUingswarth 
OLowa)  62 

8.  No  part  of  a  debt  is  secured,  within  the 
meaning  of  the  law  with  reference  to  the  ap- 
plication of  payments,  because  of  the  fact  that 
a  part  of  the  debt  was  created  before  the  home- 
stead of  the  debtor  became  exempt  Id, 

Notes  and  Briefs. 

By  third  person;   effect  of;  bond;  indorse- 
ment u  pon ;  effect  of.  698 
Application  ot  92 

PLEADING.    See  also  Eyidencb,  46. 

1.  An  allegation  that  suits  were  duly  en- 
tered in  court  and  are  still  pending  implies  that 
the  writs  were  served  on  the  defendant. 
Binney  v.  Qlobe  Nat,  Bank  (Mass.)  879 

2.  After  a  declaration  has  been  amended, 
a  motion  to  dismiss  the  action  raises  no  ques- 
tion as  to  the  right  to  amend,  but  only  touching 
the  sufficiency  of  the  declaration  as  amended. 
O'S/iieUs  V.  Georgia  P.  B.  Co.  (Ga.)  152 

8.  No  relief  can  be  granted  under  a  bill 
based  on  fraud,  where  the  charge  of  fraud  is 
not  sustained.  S^iesr.  Chicago ^E.  I,  B,  Co. 
(C.  C.  S.  D.  N.  Y.)  665 

4.  A  bill  of  particulars  need  not  be  ordered 
in  an  action  of  tort,  where  the  case  is  stated  in 
the  declaration  with  sufficient  fullness  to  ap- 
prise the  defendant  of  its  character.  Bichmond 
<6  D,  B.  Co.  V.  Payjie  (Va.)  849 

5.  The  petition  in  an  action  for  injury 
6  L.  K.  A. 


authority  was  given  by  the  company  to  tbe 
'^gent  in  charge  of  tbe  train  to  carry  passeDsen. 
Whitehead  v.  8t.  Louie,  L  M.  A  8.  R.  Co. 
(Mo.)  409 

6.  A  declaratioD  which  sets  forth  adequate- 
ly tbe  right  of  a  personal  representative  to  re- 
cover for  causing  the  death  of  a  person  is  suf- 
flcleat  without  luleging  specifically  the  ru^ts 
of  the  respective  distributees.  Howard  v. 
Delaware  db  K  Canal  Go.  (0.  C.  D.  VL)     lb 

7.  No  averment  of  special  damages  is 
necessary  in  an  action  to  recover  damages  fof 
slander  consisting  of  defamatory  words  ^mken 
of  plaintiff  with  reference  to  nis  official  posi- 
tion as  member  of  the  State  Legislature.  SH- 
tare  v.  OoUier  (Mass.)  «9 

8.  An  averment  characterizing  as  fraudu- 
lent a  representation  by  a  codef  endan  t  in  teespaai 
that  be  was  to  enter  the  premises  and  obtain  a 
shovel  is  insufficient  to  raise  the  question  of 
fraud  therein,  without  averring  facts  necessary 
to  establish  fraud.    Bmnett  y.  Mclntire  (IndJ) 

736 

9.  An  averment  that  a  series  of  connected 
acts,  resulting  in  damage  and  constituting  a 
tort,  was  done  by  several  in  pursuance  of  a 
conspiracy,  does  not  so  change  the  nature  of 
the  action  that  it  cannot  be  maintained  against 
one  of  the  defendants  alone,  if  it  is  shown  that 
the  acts  were  done  by  him  only.  Boston  v. 
Simmons  (Mass.)  829 

10.  An  indorsement  on  a  bond  of  tbe  re- 
ceipt of  a  certain  sum,  and  an  agreement  to 
refrain  from  demanding  anything  further  for 
a  limited  .time,  does  not  so  change  the  original 
contract  that  it  must  be  noticed  in  the  decla- 
ration in  an  action  of  debt  on  the  bond.  Carter 
Y.  Noland  (Va.)  0^ 

11.  The  verified  plea  of  non  ettftctvm  is  un- 
affected by  other  answers  containing  admis- 
sions.   FaimerY.  Pioor(lnd.)  469 

12.  An  answer  which  sets  up  matter  show- 
ing that  tbe  court  has  no  Jurisdiction,  alihou^ 
in  form  an  answer  in  abatement,  is  not  such 
within  the  rule  that  an  appeal  cannot  be  taken 
from  a  Jud^ent  on  an  answerer  plea  in  abate- 
ment AUtn  y.  Connecticut  Biter  Lumber  Co. 
(Mass.)  416 

18.  Whether  an  answer  is  in  abatement 
must  depend  upon  the  substance,  and  not  tbe 
form,  of  it.  Id. 

14.  A  general  demurrer  to  a  bill  as  for  want 
of  equity  will  be  overruled  if  there  is  any  equi- 
table ground  of  relief  stated  in  the  bill,  even  if 
there  are  any  number  of  grounds  of  special  de- 
murrer. Oato  y.  El  Moddo  Cigar  Mfg.  O. 
(Fla.)  839 

NOTBS  Ain>  BniEFflL 

Plea  of  former  adjudication;  how  made.  899 

PLEDGE   AND   COLLATERAI*    SE- 
CURITY. 

1.  A  mere  pledgee  of  claims  acquires  no 
right  to  a  share  of  them  which  has  previously 
been  equitably  assigned.  Fairbanks  t.  8ar 
gent  ^N.Y.)  475 


PooB  ASD  PooBrLAwa— Quo  Wa&aak' 


8.  Neither  the  pledgee  nor  the  pledgor  of  a 
claim  can  com  promise  with  the  debtor  without 
the  assent  of  the  other;  at  least  where  the 
debtor  has  notice  of  the  pledge.  Hi, 

POOR  AND  POOR-LA Wa 

A  person  receiving  aid  as  a  poor  sick  per- 
son from  the  officers  of  the  poor  In  a  city  or 
county,  in  the  absence  of  representations  as  to 
his  responsibility  or  physical  condition,  incurs 
no  liability  to  repay  the  amount  expended  on 
his  or  her  behalf  by  such  city  or  county.  Al- 
bany  t.  McNamara  (N.  T.)  812 

NoTBSAHD  BBnors. 

Poor;  support  of;  duty  of  relatives  to  repay 
money  expended  by  town.  812 

P08T0FFICE. 

1.  A  postal  card  on  which  is  written  a  de- 
mand for  the  payment  of  a  debt,  and  a  threat 
to  sue  or  place  the  demand  in  the  hands  of  a 
lawyer  for  suit  if  the  debt  is  not  paid,  is  not 
mailable  matter.  Persons  sending  such  postal 
cards  are  liable  to  indictment  under  the  Act  of 
Ck>ngress  of  Sept  26, 1888.  United  8iate$  v. 
BayU  (D.  C.  £.  D.  Mo.)  743 

8.  A  postal  card  saying,  "Please  call  and 
settle  account,  which  is  long  past  due  and  for 
which  our  collector  has  called  several  times, 
and  oblige,"— is  not  of  a  threatening  character, 
or  intended  to  reflect  inluriously  upon  the  per- 
son addressed,  within  the  meaning  of  the  Act 
of  Congress  as  to  unmailable  matter.  Id. 

PRESUMPTIONS.    See  Evidbngb,  TL 

IPniffClPAL  AND  AGENT. 

1.  Showing  hind  to  a  prospective  pur- 
chaser is  a  mere  executive  or  ministerial  act 
which  an  agent  for  the  sale  thereof  may  em- 
ploy another  to  perform.  MeKimum  ▼.  VoU- 
mar  (Wis.)  121 

2.  A  conductor  who  has  procured  or  con- 
sented to  the  attendance  of  a  competent  sur- 
geon upon  an  injured  brakeman  cannot  bind 
Qie  company  by  engaging  additional  surgeons. 
LouiwiUe,  N.  A.  i  0,  R.  Co.  ▼.  Smith  (Ind.) 

820 
8.  A  promissory  note  saying,  "We  prom- 
ise to  pay."  but  naming  no  maker  in  the  body 
of  it,  and  having  for  signature  the  written 
words  "John  Roach,  Treasurer,"  over  which 
is  stamped  into  the  paper  a  large  round  seal 
bearing  the  name  of  a  corporation, — is  the  note 
of  the  corporation,  and  not  the  individual  ob- 
ligation of  the  treasurer.  MiUer  v.  Boack 
(Mass.)  71 

NOTBS  AHD  BlUEVS. 

Principal's  liability  for  act  of  agent;  power 
of  agent  to  appoint  subagent.  128 

PRINCIPAL  AND  SURETY. 

KOTBS  AHD  BrIBFS. 

Mortgage  by  wife  for  husband's  debt      884 

PRIVILEGED  COMMUNICATIONS. 

See    Evidence,     Notes   and   Briefs; 
'Libel  axd  Slabdbb,  d,  8. 
eL.R.A. 


PROPERTY. 

BRIEF8. 

PROTECTIVE 

NseLiaENGB, 

PROXIMATE 

Nbgijgbncb, 

PUBLip  IMPS 

HlOHWATB,  6. 

1.  The  exempti< 
erty  of  a  kind  used 
does  not  extend  to 
provements.— such 
which  the  premise! 
(iuiney  (HI.) 

2.  The  levy  of  s 
tax  for  public  impi 
private  property  fo; 
of  eminent  domaii 
taxing  power. 

8.  Where  local 
which  the  Legislati 
an  assessment  upon 
are  made  by  a  city 
which  is  suosequen 
al,  it  is  competent  1 
an  Act  autliorizing 
cost  of  such  impro 
(Pa.) 

lYOTEB 

See  also  Assbsshe: 
Assessments  for. 

PUBLIC  LANE 

Notes 

Surveys,  meandei 

QUORUM. 

Notes 
What  constitutes. 

QUO  WARRAB 

17. 
1.  Statutory  proc 
tests  are  not  exclu 
ceedings,  unless  the 
effect  is  clearly  expi 
Londoner  (Colo.) 

3.  Inquiry  by  qi 
tions  of  office  is  not 
art.  7,  §  12,  directi 
the  trial' of  election  ( 
ings  cannot  be  made 
and  his  claim  to  the 
As  to  election  com 
remedy  directed  by 
sive. 

8.  An  opposing  < 
lator  in  q%u>  warrant 
Code  Civ.  Proc.  cl 
qualified,  on  the  di 
act,  but  btB  own  cla 
adjudicated  in  that 

Notes 

Use  of,  in  determ 
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RAILROADS.  Bee  also  Coktractb,  16; 
Eminent  Domain,  1;  Mabtbr  and  Ser- 
vant; Keqligbncb,  11,  13,  18;  Pbinci- 
pal  and  Agent,  2. 

1.  A  city  ordiuaDce  limiting  the  speed  of 
trains  in  only  one  part  of  a  city  where  a  rail- 
road runs  is  unreasonable  and  void,  where 
there  is  no  material  difference  between  the 
character  of  such  part  and  of  another  part  of 
the  city  through  which  a  competing  line  runs. 
Lake  View  v.  TaU  (HI.)  268 

2.  One  who  might  have  seen  the  dan^  of 
a  reckless  attempt  by  the  driver  of  a  vehicle  in 
which  he  was  nding,  to  cross  railroad  tracks, 
and  who  knew  that  a  train  was  due  about  that 
time,  but  did  not  himself  look  or  listen,  or  warn 
the  driver,  or  ask  to  ^et  out,  is  as  guilty  of  neg- 
ligence as  the  driver  is,  and  cannot  recover  for 
injuries  received  in  a  collision  with  the  engine 
at  the  railroad  crossing.  Dean  v.  Pentkeyltania 
K  Oo.  (Pa.)  148 

Notes  and  Briefs. 

Grant  of  exclusive  right  to;  validity;  cove- 
nant as  to  use  of  land;  who  may  enforce.    112 

Duty  to  person  exposed  to  danger  on  track; 
recklessness.  241 

REAL   PROPERTY.    See   Easements, 

8;  Lateral  Support. 

Notes  and  Briefs. 

See  also  Emblements. 

Right  to  use;  damnum  absque  injuria,    678 

RECEIVERS. 

The  possession  of  a  receiver  appointed  in 
one  jurisdiction,  of  the  personal  property  of 
a  debtor  taken  by  him  under  order  of  court, 
does  not  exempt  it,  when  taken  into  another 
jurisdiction,  from  attachment  bjr  creditors 
therein,  or  give  the  receiver  any  nght  to  hold 
it  against  &e  claims  of  such  attaching  cred- 
itors.    Humphreys  v.  Hopkins  (Cal.)  792 

Notes  and  Briefs. 

Appointment  of;  as  officers  of  court;  extra- 
territorial authority;  comity.  792 

RECIPES. 

1.  A  person  has  no  right  to  the  exclusive 
use  of  recipes  made  by  himself  for  the  prepara- 
tion of  medicines,  further  than  to  prevent 
linother  from  obtaining  or  using  them  through 
l^reach  of  trust  or  of  contract.  He  cannot  pre- 
rent  their  use  by  one  who  comes  honestly  to  a 
knowledge  of  them,  and  the  latter  may  signify 
to  the  public  that  the  medicines  which  he  makes 
are  made  according  to  such  recipes.  Ohadwick 
V.  OcmU  (Mass.)  889 

2.  One  who  obtains  a  conveyance  by  deed 
of  the  recipes  for  medicines  from  the  adminis- 
trator of  their  deceased  maker  has  a  right  to 
use  them,  notwithstandioff  they  had  been  pre- 
viously conveyed  to  a  third  person;  and  his  deed 
excepts  from  its  operation  rights  previously 
granted.  Jd, 

3.  The  grant  of  the  trade-name  and  trade- 
marks pertaining  to  medicines  made  according 
to  correct  secret  recipes,  to  one  whose  right  to 
eL.R.A. 


nse  the  recipes  is  not  exclusive,  and  who  is 
neither  successor  to  Uie  business  of  the  maker 
of  such  recipes  nor  owner  of  his  manufactory 
or  plant,  will  confer  no  right  upon  the  grantee 
to  enjoin  the  use  of  such  name  and  marks  by 
other  persons  having  a  right  to  use  the  recipca. 

RECORD. 

The  records  of  the  courts  are  notice  to  every- 
one, and  all  persons  are  bound  to  know  the 
facts  disclosed.     Van  Bibber  v.  Beeae  (Md.)  332 

REFORMATION  OF  INSTRU- 

MENTS.    See  Insurance,  16, 20,  Kotes 
AND  Briefs. 

REFERENCE. 

1.  A  reference  to  an  auditor,  in  a  writ  of 
entry,  '*to  examine  the  claims  and  vouchers  and 
hear  the  parties  thereon,"  includes  all  claims 
made  by  the  parties,  and  therefore  embraces  a 
disputed  question  as  to  division  lines.  Holmes 
V.  Turners  Falls  Lumber  Ch.  (Mass.)  2S3 

2.  Power  to  refer  a  cause  at  issue,  under 
Mass.  Pub.  Stat  chap.  159,  ^  51,  "whether  the 
form  of  the  action  is  contract,  tort,  or  re- 
plevin," is  not  restricted  to  actions  of  the  forms 
specified,  but  extends  to  all  civil  proceedines 
at  law,  including  a  writ  of  entry.  & 

RELEASE.    See  also  Contracts.  4. 

A  release  of  the  grantee  by  the  grantor, 
from  a  covenant  in  the  deed  assuming  an  cut- 
standing  mortgage  on  the  premises,  cannot 
prejudice  the  mortgagee's  right  to  hold  the 
grantee  as  his  debtor;  at  least  where  the  cred- 
itor has  already  learned  of  the  grantee's  prom- 
ise and  has  assented  to  and  adopted  it.  Gif- 
ford  V.  Corrigan  (N.  Y.)  6iO 

Notes  and  Briefs. 

Parol  promise  for;  validity.  688 

RELIGIOUS  SOCIETIES. 

The  incorporation  of  church  aeencies— 
such  as  a  missionary  society — is  not  within  the 
prohibition  of  the  Virginia  Constitution  against 
incorporation  of  a  church  or  religious  denom- 
ination. General  Assembly  Fres^.  Chure/i  v. 
Guthrie  (Va.)  821 

Notes  and  BRiEFa 

Validity  of  821 

RENT.    See  Wills,  4. 
RENT  CHARGE.    See  Annuities,  2. 

REPLEVIN. 

1.  Replevin  may  be  maintained  by  one  co- 
tenant  in  common  in  his  own  name,  without 
joining  bis  co«tenants,  to  recover  possession  of 
all  the  logs  cut  upon  lands  held  in  common, 
under  a  contract  made  by  him  alone  with  the 
consent  of  the  life  tenant  and  the  passive  ac- 
quiescence of  his  co-tenants,  for  the  sale  of 
such  logs,  by  which  he  reserved  a  lien  thereon 
for  security  of  the  purchase  mone;^,  against 
either  the  purchaser  or  his  assignee  with  notice; 
at  least  where  the  other  co-tenants  never  inter- 
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"f  ered  with  the  pOMessfon  taken  under  the  con- 
tiact.    Ferguson  v.  Bafftriy  (Pa,)  88 

2.  The  title  to  land  cannot  be  questioned 
-collaterally  in  a  personal  action  to  recover 
-crops.     Clarli$U  y.  KiUebrew  (Ala.)  617 

RESUME  OF  DECISIONS. 

Subjects  discussed  and  points  decided.     886 

:SALE«    See  also  Bailmbnt;  CoBPOKATioira, 
10. 16. 

1.  Where  the  article  is  unifoim  in  bulk, 
.and  the  act  of  separation  throws  no  additional 

liurden  on  the  buyer,  a  tender  of  too  much, 

from  which  the  buyer  is  to  take  the  proper 

<]uantity,  is  a  gooa  delivery.    Brotonfleld  v. 

•Johnson  (Pa.)  48 

2.  A  tender  of  400  hectolitres  of  nuts  to  a 
purchaser,  to  be  taken  from  a  ship's  hold  con- 
taining 682  hectolitres  of  uniform  quality, 
'wbere  the  nuts  are  shipped  as  ordered  except 
as  to  additional  qnantity,  which  is  cooBis^ned  to 
the  seller,  and  the  purchaser  was  to  furnish 
lMLf^,—iB  a  good  delivery;  especially  where  it 
-was  common  to  ship  small  orders  of  nuts  in 
^common  bulk  in  this  manner.  Id. 

8.  Delivery  of  personal  property,  in  order  to 
pass  Utie,  requires  acceptance,  and  an  actual, 
notorious,  and  unequivocal  change  of  posses* 
«ioD.    HerrY. Denver MiU.  diM.  a9.(Colo.)641 

4.  If  an  order  be  given  to  a  manufacturer 
-4>r  dealer  for  a  specific  article  of  a  known  and 

recognissed  kind  and  description,  and  if  the  de- 
flDedand  described  thing  be  actually  supplied, 
there  is  no  Unplied  warranty  that  it  will  answer 
the  purpose  for  which  it  is  intended  to  be  used; 
the  only  implied  warranty  or  condition  is  that 
it  will  conform  to  the  description  and  be  of  good 
workmanship  and  materials.  Oeulds  y.  Bnphy 
*(Miiin.)  892 

5.  In  the  sale  of  goods  by  words  of  descrip- 
tion which  comprehend  quality  as  well  as  van- 
-«ty,  the  descriptive  words  may  be  trusted  by 
the  purchaser  as  a  warranty  of  both,  and  though 
inspection  by  him  before  acceptance  will  ex- 
clude from  the  warranty  all  patent  defects,  it 
will  have  no  influence  on  those  which  are  la* 
tent.     Miller  Y.  Moifre  {Q^)  871 

6.  Defects  not  discovered  by  the  inspection 
actually  made,  and  not  discoverable  by  such  as 

•oueht  to  have  been  made,  are  properly  classed 
•  as  latent.  Hence  com,  musty  and  * '  blue-eyed," 
packed  in  bulk  beneath  sound  com,  is  a  latent 
defect  in  the  whole  lot  as  a  carload,  delivery 
and  acceptance  being  made  without  breaking 
bulk  or  unloading  the  car.  Id, 

7.  A  contract  of  sale  embracing  thirty  car- 
loads of  com  in  bulk,  to  be  delivered  on  board 
by  the  carload  at  the  point  of  destination,  a 
•defect  of  Quality  in  some  of  the  com  accepted 

and  paid  for  will  not  Justify  the  buyer  in  re- 
jecting ten  other  carloads  subsequently  ten- 
dered according  to  the  contract,  neither  of  the 
parties  electing  or  intending  to  rescind  or  aban- 
>don  the  contract  in  whole  or  in  part  Id, 

NOTBfi  Aino  BSIBFB. 

DIsUBgnlthed  from  oontraota  to  manufao- 

inre.  788 

Ck^eeat  empier.  VB 
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SCHOOLS.    Se 

TI0N8.  8. 
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NOTK 

Rules  and  regul 
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effect. 

SEAL.    See  Bon 

SELF  DEFEN8 

NOTBl 

Right  of;  force  e 

SET-OFF  AND 

A  recoupment  i 
the  price  of  a  "vv 
tract,  of  the  damag 
failure  to  comply 
tract.     Wiley  v.  A\ 

SHERIFF.    See 

SHIPPIVa.    S€ 

NOTEI 

Unlading  cargo. 

SPECIFIC  PEI 

1.  The  equitable 
Justify  a  court  in  i 
performance  of  a  v 
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V.  WifUtr  (Minn.) 
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STATUTE  OF  FRAUDS.  See  Con- 
tracts, Notes  and  Bribfb;  Fbattd  and 
Fhaudulbnt  Conveyances,  4. 

STATUTE    OF   LIBHTATIONS.     See 

LmiTATiON  OF  Actions. 

STA'fUTES.    See  also  Hiohwats,  10. 

1.  the  tide  of  an  Act  which  is  "  An  Act 
in  Kelation  to  the  Lighting  of  Cities  and  Towns, 
and  Furnishing  the  Inhabitants  Thereof  with 
Electric  light,"  etc., — is  sufficient  to  cover  a 
provision  giving  a  city  council  power  to  make 
contracts  for  lighting  the  streets.  ButhvilU 
Qas  Co,  Y.  BushviUe  (Ind.)  815 

2.  The  amendment  of  an  Act  entitled  "An 
Act  for  the  Incorporation  of  Manufacturing 
Companies,"  which  makes  it  include  mercan- 
tile companies,  is  in  violation  of  the  constitu- 
tional provision  that  the  object  of  an  Act  shall 
be  expressed  in  its  title.  JBatan  y.  Walker 
(Mich.)  102 

8.  The  word  "may"  will  be  construed  to 
mean  "shall"  whenever  the  rights  of  the  public 
or  third  persons  depend  upon  the  exercise  of  the 
power  of  performance  of  the  duty  to  which  it  re- 
fers; and  such  is  its  meaning  in  all  cases  where 
the  public  interests  or  rights  are  concerned,  or 
a  public  duty  is  imposed  upon  public  officers, 
and  tl^  public  or  third  persons  have  a  claim  de 
jure  that  the  power  shall  be  exercised.  JPeople, 
Brokaw,  v.  Highway  Camn,  (111.)  161 

4.  A  statute  providing  for  the  allowance  of 
an  attorneys'  fee  as  part  of  the  costs  m  a  certain 
class  of  actions  applies  to  actions  of  that  class 
pending  at  the  time  of  its  passage,  and  the  re- 
fusal to  allow  such  fee  therein  is  error.  Farley 
Y.  Qeiieeker  (Iowa)  633 

6.  A  statute  changing  the  policy  of  the 
State  by  transferring  the  burden  of  repairing 
turnpikes  acquired  by  a  county,  from  the  board 
of  chosen  freeholders  of  the  county  to  the  sep- 
arate townships,  but  excepting  therefrom  any 
county  having  a  county  public-road  board,  is 
in  violation  of  K  J.  Const,  art.  4,  §  7,  t  H. 
prohibiting  private,  local,  or  special  laws  reg- 
ulating the  internal  affairs  of  towns  or  coun- 
ties.    Lodi  Twp.  Y.  8tate  (N.  J.)  56 

6.  The  ri^ht  to  make  amendments  to  ex- 
isting special  charters  of  municipal  corpora- 
tions, even  though  local  legislation,  is  reserved 
by  Colo.  Cousf.  art.  14,  §  14.  People.  Barton, 
Y.  Londoner  (Colo.)  444 

7.  An  Act  creating  a  board  of  drainage 
commissioners  with  certain  corporate  powers, 
for  the  purpose  of  promoting  the  public  health 
and  welfare,  in  the  drainage  and  reclamation 
of  a  certain  district,  although  a  special  Act,  is 
not  within  the  inhibition  of  Wis.  Const 
art  4,  §  81,  subd.  7,  against  special  or  private 
laws  giving  corporate  powers  or  franchises  ex- 
cept to  cities,  as  it  falls  within  the  police  power. 
State,  Baltzell,  Y.  Btewart  (Wis.)  394 

8.  A  statute  providing  for  the  incorpora- 
tion of  the  inhabitants  of  any  township  which 
is  a  seaside  resort  for  summer  visitors,  having 
6L.R.A. 
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Retroactive;  to  provide  remedy  for  equitable 
daim.  66$ 

Special  and  local  395 

The  word  "may"  construed.  161 

STOCK. 

Notes  Aino  Bbibfb. 
Sale  of;  right  to  dividends.  426 

STOCKYARDS. 

1.  The  business  of  a  stockyard  corporation, 
except  in  the  character  of  the  propeitr  which 
is  the  subject  of  bailment,  corresponds  m  many 
respects  with  the  business  of  warehousemen. 
Delaware,  L.  dt  W.  R.  Oo.  Y^Oentral  Stockyard 
db  TranHt  Co.  (N.  J.)  8S^ 

2.  The  presence  in  the  charter  of  a  stock- 
yard company  of  a  provision  authorizing  them 
to  make  contracts  with  the  several  rulroad 
companies  having  a  terminus  in  Hudson 
County,  for  the  transportation  and  delivery  of 
livestock  at  their  yards,  shows  clearly  that  ihm 
Legislature  did  not  intend  that  the  defendants 
should  be  subject  to  any  duty  to  railroad  com- 
panies, in  that  respect,  except  such  as  they 
should  voluntarily  take  upon  themselves  br 
contract  iJL 

STREET  RAILWAYS. 

1.  A  passenger  on  a  street  car  need  not 
tender  the  exact  fare,  but  must  tender  a  reason- 
able sum,  and  the  carrier  must  furnish  change 
to  a  reasonable  amount.  Barrett  v.  Market 
Street  Cable  B.  Co.  ^CaL)  836 

2.  Five  dollars  is  not  an  unreasonable 
amount  for  a  passenger  on  a  street  car  to  tender 
in  payment  of  his  fare.  Id. 

8.  It  is  the  duty  of  those  in  charge  of  a 
ip  cable  car  runnmg  on  the  streets  of  a  popu- 
lous city  to  be  on  the  lookout,  and  to  take  all 
reasonable  measures  to  avoid  injuries  to  persons 
who  may  be  on  the  streets;  and  this  duty  is  not 
discharged  as  a  matter  of  law  by  ringing  the 
bell  and  seeing  that  the  track  liefore  the  car 
is  clear,  without  looking  to  the  right  or  the  left 
Winter  v.  Kaneae  City  Cable  B.  Co.  (Mo.)    63a 

STREETS.    See  Hiohwats. 

SUBROGATION.  See  also  Mortoags,  13. 

1.  A  junior  mortgagee  who  has  purchased 
the  property  on  foreclosure  of  his  mortgage  is 
not,  on  a  subsequent  sale  under  the  senior  mort- 
gage, entitled  to  be  subrogated  to  the  right  of 
holders  f  liens  superior  to  both  mortgages, 
which  have  been  satisfied  from  the  proems  of 
the  first  sale  under  the  junior  mortsrage.  In 
purchasing  he  is  subject  to  the  maxim  caveat 
emptor.    Lowe  y.  Bawline  (Ga.)  7S 

2.  A  person  who  loans  money  to  pay  a 
mortgage,  under  agreement  for  a  new  mortga^ 
to  himself,  may  be  subrogated  to  the  rights  of 
the  former  mortgagee,  where  the  mortgagor^ 


lou 


6  uitauKiiri  ioKi — Ta  xsa. 


instead  of  executing  the  mortgnce,  with  intent 
to  defraud  the  lender,  conveys  the  property  to 
«  third  person  who  has  full  knowledge  of  the 
loan  and  agreement  Wilton  y .  Mayberry  (Wis. ) 

61 
KoTBBAND  Briefs. 

Mortgagee  paying  statutory  liens;  right  to. 

74 


To  rights  of  mortgagee. 


61 


BUBSCRIPTION.    See  Coktbacts,  81. 
Notes  and  Bbiefs. 
Not  enforceable.  807 

8UICIDB. 

Suicide  is  not  a  crime,  under  N.  Y.  Pen. 
■Code.  ^§  2, 178,  which  make  it  a  crime  to  at- 
tempt to  commit  suicide.  Darrow  y.  Family 
Fund  Soe,  (N.  T.)  406 

SUMMARY  PROCEEDINGS. 

Where  a  statute  '  authorizes  a  special 
remedy  against  parties  to  a  bond  or  other  par- 
ticular instrument,  an  instrument  of  the  char- 
acter specified  is  necessary  to  such  remedy. 
WUliam9  y.  8taU  (Fla.)  821 

TAXES.    See  also  Cebttorabi,  1;   High- 
ways, 6;  LiMiTATioir  OF  Actions,  6. 

1.  In  N.  Y.  Laws  1880,  §  8,  as  amend- 
ed by  N.  Y.  Laws  1881,  chap.  861,  providing 
that  every  corporation,  ioint-stock  company, 
or  association  now  and  hereafter  incorpo- 
rated or  organized  under  any  law  of  the  State 
shall  be  subject  to  and  pay  a  state  tax  upon 
its  corporate  franchise  or  business,  the  word 
"incorporated"  is  not  to  be  confined  to  an  as- 
sociation brought  into  being  according  to  the 
formality  of  a  statute,  but  as  includmg  any 
combination  of  individuals  upon  terms  which 
embody  or  adopt  as  rules  or  regulations  the 
enabling  provisions  of  the  statute.  People, 
Piatt,  V.  WempU  (N.  Y.)  808 

2.  The  United  Stales  Express  Company, 
•composed  of  individuals  who  signed  an  agree- 
ment that  the  organization  should  continue  a 
stated  period,  the  articles  describin/^the  associa- 
tion as  a  "joint-stock  company,'^  its  capital 
being  divided  into  shares  represented  by  certifi- 
cates or  scrip  made  assignable,  managed  by  a 
board  of  directors  and  officers,  and  having  the 
incidents  of  corporations  in  general, — ^is  not  a 
mere  private  partnership,  but  has  the  cbarac- 
teristics  of  a  corporation,  and  is  taxable  by  the 
State,  under  the  New  York  Laws  of  1880  for 
raising  taxes  for  the  use  of  the  State  upon  cer- 
tain corporations.  Joint-stock  companies,  and 
associations.  Id, 

8.  The  tax  authorized  by  N.  Y.  Laws  1 880, 
g8,  as  amended  by  N.  Y.  Laws  1881,  chap. 
861,  providing  that  every  corporation,  joint- 
stock  company,  or  association  organized  under 
any  law  of  the  State  shall  be  taxable  upon  its 
corporate  franchise  or  business  within  the  State, 
is  not  obnoxious  to  the  provision  of  the  Fed- 
eral Constitution  against  state  interference 
with  commerce,  foreign  or  domestic,  as  it  is 
confined  to  capital  employed  in  the  State  by 
an  entity  existing  under  its  laws;  and  the  man- 
6L.Il.  A. 
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7.  The  property 
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inary  of  learning, 
pursued  in  such  ins 
IS  charged,  and  wlii 
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meaning  of  Mich.  ^ 
exempting  from  tax 
benevolent,  charita 
tions."  Detroit  Ho 
(Mich.) 

8.  No  appeal  lies 
of  equalization  of  ts 
for  by  statute.  To\ 
zation  (Ten'n.) 

9.  "The  right 
witnesses,"  given  t 
by  the  Tennessee  A 
1887,  §  42,  does  not 
payer  any  right  to  i 
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10.  A  suit  cannot 
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corporations,  amon 
not  included.  Lou 
(Ky.) 

11.  A  redemption 
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amount  to  redeem 
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iM.  A  Tana  reaempuon  irom  a  tax  sale  win 
sot  be  aifected  by  a  mere  Dotice  by  the  official 
to  the  redemptioner  that  there  was  a  mistake 
in  the  amouDt  paid,  and  by  bis  neglect  to  pay 
the  balance  on  reqaest  Id. 

KoTBs  AivD  Briefs. 

See  also  Assessmbittb. 
On  consolidated  corporatton.  822 

On  franchise  or  business  of  corporation.  808 
Exemption  from;  local  assessments,  531 
Exemption  of  school  property.  07 

Double  taxation;  what  constitutes;  yalidity. 

284 
Duration  of  lien;  defense  of  Statute  of  Limi- 
tation; laches.  198 
Reassessment  802 
Suits  to  collect  60 
Redemption.                                              50 

TELEGRAPH  COMPANIES.    See  also 

FlRBS. 

1.  Failure  to  disclose  the  relationship  of 
the  parties  to  a  telegraph  company  when 
sending  a  message  stating  that  a  person  named 
is  dying,  and  saying,  "Come  quick,"  will  not 
prevent  a  recovery  of  dama^  for  suffering  on 
account  of  the  inability  of  the  receiver  to  be 
with  a  dying  brother  because  of  delay  in  deliver- 
ing the  message.  Wettem  U,  Tel^.  Co,  v. 
Adams  (Tex.)  844 

2.  The  question  as  to  who  may  maintain  a 
suit  for  damages  for  delay  in  delivering  a  tele- 
gram does  not  depend  upon  the  payment  of  the 
fee,  «tr  upon  the  question  whether  the  sender 
had  been  previously  constituted  an  a^ent  for 
that  purpose  by  the  party  to  whom  the  despatch 
is  sent,  but  upon  tbe  question.  Who  was  in  fact 
to  be  served,  and  who  is  damaged?  Id. 

8.  Ignorance  of  the  relations  that  may  exist 
between  the  sender  and  receiver  of  a  message 
will  not  excuse  a  telegraph  company  for  its 
neglect,  if  the  sender  intended  to  serve  the 
receiver  and  he  accepted  the  act  Id, 

4.  A  prompt  delivery  is  of  the  essence  of  a 
contract  to  transmit  a  telegram,  artd  a  failure 
in  that  respect  is  such  a  breach  as  will  au- 
thorize the  recovery  baclc  of  the  consideration 
paid.  Id. 

Notes  and  BBisrs. 

Llaintenance  of  poles  and  wires;  nuisance. 

455 

TELEPHONE    COMPANIES.      See 

f^ES. 

TENDER    AND  PAYMENT  INTO 
COURT.    See  also  Sale,  1,  2;  Street 
Railways,  1,  2. 
The   obligor    upon    bonds,    reserving    the 
Tight  of  redemption  after  a  certain  time,  may, 
upon  electing  to  redeem,  demand,  as  a  condi- 
tion of  payment,  the  surrender  of  all  coupons 
in  the  possession  of  the  holder  of  the  bonds, 
includmg  those  past  due  and  detached,  as  well 
as  of  the  bonds  themselves;  and  a  tender  of  the 
6L.R.  A. 


it  is  not  accepted  because  of  an  anwillingcesf 
to  surrender  coupons  past  due.  Bailey  ▼.  A/- 
chanan  County  (JN.  Y.)  5fii 

Notes  ahd  Bnism 

Tender  of  deed  by  yendor.  091 

TIME. 

1.  Fractions  of  a  day  will  not  be  fko?- 
nized  to  defeat  the  manifest  intention  of  the 
parties.    Peoftee  ▼.  Detiter  (Ck)lo.)  641 

2.  A  "week  of  time,"  within  the  meaning 
of  the  statute  prescribing  that  a  week  shall  be 
appointed  within  which  a  condemned  person 
shall  be  executed,  means  a  period  beginoise 
and  ending  Saturday  night  at  midnis^ht^  Bt 
Tyson  (Colo.)  478 

8.  Fixing  a  week  of  time,  not  leas  tbia 
two  weeks  from  the  daj  of  sentence,  witbio 
which  execution  of  a  cnminai  must  take  place, 
does  not  shorten  the  minimum  time  which  s 
prior  statute  fixes  at  not  less  than  fifteen  d8v<i. 

id. 

Notes  Aino  Briebil 
Meaning  of  word  "week." 
Computation  of;  fraction  of  a  day. 
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TORT.    See  also  Action  ob  Suit,  8;  Cos- 

8F1BA0Y. 

Becklessness  reaching  in  degree  to  an  nt- 
ter  disregard  of  consequences  may  supply  the 
place  of  a  specific  intent,  and  be  sufiicient  to 
establish  willfulness.  Cincinnati,  1,  J3t.  L.  ^ 
0.  B.  Co.  ▼.  Cooper  (Ind.)  241 


Notes  ahd  BRnsm 
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Injury  to  right  imports  damage. 
By  several;  liability  of  each;  contribntioD. 

G^ 

TRADEMARK.     8ee   also   Damages,  1; 
Rkcipes,  8. 

1.  When  a  man  manufactures  his  goods  st 
a  particular  place,  he  may  use  the  name  of  that 
place  in  combination  with  other  words  as  i 
trademark  to  distinguish  the  origin  or  owner- 
Bhip  of  his  goods;  and  no  other  person  will  be 
permitted  to  use  the  name  of  the  same  place 
upon  goods  manufactured  by  him  at  anotlior 
and  different  place.  Qato  ▼.  Et  ModOo  Cvjar 
Mfg.  Co.  (Fla.)  8t» 

2.  Everr  manufacturer  has  the  unqnei- 
tionable  nght  to  distinguish  the  goods  that  he 
manufactures  and  sells,  by  a  peculiar  label, 
symbol,  or  trademark;  and  no  other  person  btf 
a  right  to  adopt  his  label  or  trademark,  or  one 
so  like  his  as  to  lead  the  public  to  suppose  tbat 
the  article  to  which  it  is  affixed  is  the  mana- 
facturer'a.  Id. 

8.  A  man  may  acquire  the  right  of  a  trade- 
mark in  his  own  name  or  in  the  name  of  any 
person,  but  he  cannot  acquire  the  right  of  a 
trademark  in  the  use  of  his  own  name  to  the 
exclusion  of  the  right  of  another  person  by  the 
same  name,  and  whose  place  of  businefls  is  io 
the  same  place.  i^ 


TBBSPAfls— UsimT. 


Nom  AHD  Brivfb. 
Trademark  and  tradename.  828 

AssigDee  of;  how  far  entitled  to  protection. 

840 
What  maj  be  protected  as;  family  name;  in- 
dividual name;  names  of  placea.  826 

TRESPASS.    See  alfio  AcnoH  ob  3uit,  4. 

1.  The  attempt  to  seduce  and  debauch  the 
vife  of  another  man  upon  the  latter's  own 
premises  wHl  not  sustain  an  action  of  trespass 
Dj  breakiDg  and  entering  plaintiff's  close,  in 
which  such  attempt  was  alleged  merely  by  way 
of  aggravation,  if  the  defendant  had  license  to 

SD  upon  the  premises.  Bennett  v.  Melntire 
,  nd.)  786 

2.  A  person  who  enters  another's  premises 
under  an  express  license,  if  it  was  not  fraudu- 
lently obtained,  does  not  become  a  trespasser 
ab  initio  by  wrongful  acts  while  upon  the  prem- 
ises, although  he  would  become  such  if  he  had 
entered  by  authority  conferred  by  law.       Id, 

Notes  ahd  Brief& 

ni>on  land;  action  for;  how  far  transitory. 
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TRIAIi.    See  also  Highways,  10. 

1.  The  right  of  trial  by  jury  does  not  ex- 
tend to  cases  of  contempt.  Cooper  v.  People, 
Wyatt  (Colo.)  430 

2.  A  statement  of  counsel,  in  the  course  of 
argument,  to  the  effect  that  he  has  no  doubt 
the  court  will  hold,  from  the  rulings  already 
made  and  the  evidence. adduced,  that  the  fact 
of  paternity  is  established,  does  not  amount  to 
an  admission,  in  the  csuse,  of  the  fact  of  pa- 
teruity,  binding  upon  the  parties.  Be  Jessup*i 
Estate  {Cai,)  694 

3.  Where  there  is  a  general  verdict,  and 
also  special  findings  of  fact,  it  is  not  proper 
practice  to  move  to  set  aside  one  of  the  fiud- 
mgs  of  fact  as  cootrar^r  to  the  evidence,  with- 
out asking  for  a  new  trial  of  the  whole  issue, 
or  of  that  particular  question  of  fact,  especially 
tf  setting  it  aside  would  require  a  Judgment 
different  from  what  would  be  required  if  it 
were  allowed  to  stand.  Jordan  v.  8t.  Paul, 
M.dtM.B,  Co,  (Minn.)  578 

4.  It  is  a  question  for  the  Jury  whether 
railings  or  barriers  are  necessary  to  make  a 
highway  reasonably  safe  for  travelenL  Molloy 
y.  Walker  Twp.  (Mich.)  606 

6.  Whether  an  injury  to  the  hand  and 
wrist  of  a  passenger,  which  were  inside  the 
car,  from  a  stick  of  wood  entering  through 
the  window,  was  caused  or  contribute  to  by  the 
fact  that  his  elbow  slightly  projected  from  the 
window,  is  a  question  for  the  Jury.  Moakler 
▼.  Portland  4iW.  V.  B.  Oo.  (Or.)  656 

6.  Whether  an  Injury  on  a  highway  by  the 
sliding  of  the  rear  end  of  a  vehicle  over  an  em- 
bankment would  have  occurred  if  proper  rail- 
ings or  barriers  had  been  provided  at  theplace 
is  a  question  for  the  Jury.  MottoM  ▼.  Walker 
Ttop.  (Mich.)  695 

7.  Whether  a  particular  vehicle  Is  unsuit- 
able and  not  roadworthy,because  unwieldy  and 
unmanageable,  is  a  question  for  the  Jury.  Id. 
eL.R.A 


8.  Whether  th 
by  a  husband  of  '. 
consistent  with  a: 
home  is  aquestioi 
living  apart  from 
ily  into  the  houi 
(Pa.) 

9.  Whether  on 
woman,"  within 
§  810,  subd.  11, 
the  kind  of  work 
law,  and  not  of 
(Minn.) 

10.  A  case  shou 
unless  it  presents  1 
ferences  oeine  di 
where,  on  undispi 
be  arrived  at  is  as 
is  properly  directc 
given  by  the  trial 
(N.Y.) 

11.  In  an  action 
for  injury  causing 
instruction  that 
the  earnings  and 
until  such  son  is  t 
the  jury  has  no  rij 
this  case  for  any  1< 
[naming  deceased 
minority," — ^is  pro 
Co,  V.  Slater  (HI.) 

12.  Refusal  to 
error.     GindnncUi 
Cooper  (Ind.) 

18.  Defendant  i 
action  to  recover 
personal  services, 
to  the  Jury  that  tl 
the  services  to  be  r 
acter  as  to  be  agaii 
some  evidence  of  a 
Capen  (Mass.) 

14.  Where  the 
testimony  of  the 
where  the  Jury  m 
order  to  render  the 
with  the  substantii 
dalev.  State  (Qbl) 

Note 

Question  for  ju 
gence. 
General  and  spe* 

TRnST&    See 

Note 
Purchasing  trus 

USURY. 

1.  Where  usuri 
upon  a  debt,  and  t 
unpaid,  a  court  o 
count  between  the 
principal  of  what  i 
yiterest  has  been 
payment.    Beger 

2.  A  note  for 
money,  given  bom 
land,  and  not  as  a 
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Vkmdor  ajud  ruucuAs^Bu— Water  Gojcpaitibs. 


anoe  of  money,  though  it  call  for  interest  on 
that  sum  in  excess  of  the  rate  allowed  by  law, 
is  not  usurious.  What  is  thus  called  "interest" 
li  as  much  a  part  of  the  purchase  price  of  the 
land  as  the  principal  sum,  and  the  rate  of  in- 
terest so  called  for  will  be  enforced.  Reger  v. 
(yjH^eaKW.YfL)  427 

VENDOR   AND   PURCHASER.     See 

also   MoBTOAOB,  5-8;   Nonos,  8;   Rs- 


A  purchaser  is  affected  with  notice  of  any 
equities  which  appear  upon  the  title  of  his 
vendor.  Kettle  lUver  B.  Oo.  v.  Eastern  B,  Oo. 
(Minn.)  Ill 

Notes  aud  BsiiBira. 

See  also  Tkndbb  and  Payment  into  Court. 

Waiver  of  vendor's  lien.  708 

VOTERS  AND  ELECTIONS. 

1.  An  amendment  to  the  Ohio  Constitu- 
tion, submitted  by  the  Legislature  under  the 
provisions  of  g  1,  art.  16  of  that  instrument, 
requires  for  its  adoption  a  majority  of  all  the 
votes  cast  at  the  election  for  senators  and  rep- 
resentatives at  which  it  is  submitted  to  the 
electors  of  the  State  for  their  approval  or  re- 
jection.   State,  Chpe,  v.  Faraker  (Ohio)       422 

2.  The  votes  of  a  majority  of  a  quorum 
are  sufficient  to  carry  a  measure  when  a  quorum 
Is  present,  although  an  equal  number  who  are 
present  refrain  from  voting.  ButhviUe  Oas  Co. 
V.  BuehviUe  (Ind.)  815 

8.  The  refusal  of  half  the  members  of  a 
council  to  vote  when  all  are  present  will  not 
defeat  action  when  a  majority  of  those  neces- 
sary for  a  quorum  vote  in  favor  of  a  measure. 

4  The  declaration  of  a  presiding  officer 
that  a  resolution  is  adopted  is  equivalent  to  a 
casting  vote  in  its  favor,  if  the  other  votes  are 
equally  divided.  Id. 

5.  Four  ballots  are  not  sufficient  to. elect 
an  officer  by  an  official  board  when  eight  mem- 
bers are  present,  although  one  blank  vote  is 
cast.    Lawrence  v.  IngersoU  (Tenn.)  808 

6.  The  majority  of  those  present  at  a  meet- 
ing of  a  select  body  consisting  of  a  definite  num- 
ber of  voters  must  concur  in  order  to  do  any 
valid  act  la. 

7.  A  declaration  of  a  presiding  officer  that 
a  certain  person  is  elected  as  the  result  of  a  bal- 
lot, which  without  his  vote  was  not  sufficient 
to  elect  for  lack  of  a  majority  of  the  members 
present,  is  not  equivalent  to  casting  his  own 
vote  in  favor  of  such  person.  Id. 

8.  No  ratification  of  an  election  as  declared 
b^  the  presiding  municipal  officer  to  a  muni- 
cipal board,  on  a  vote  which  in  fact  did  not 
make  an  election,  can  be  made  except  by  an- 
other ballot,  where  the  bosurd  has  no  power  to 
elect  except  by  ballot.  Id. 

9.  The  provision  of  the  Rhode  Island  bal- 
lot Act  (R.  I.  Pub.  Laws,  chap.  781,  §  6),  whicfi 
requires  ballots  to  contain  the  names,  etc.,  of 
all  candidates  in  nomination  for  an v  offices  speci- 
fied in  the  ballot,  is  not  in  conflict  with  the 
constitutional  requirements  that  ballots  for  gen- 
6L.  RA 


eral  officers  shall  be  returned  to  the  aecretaiy 
of  state  for  safekeeping,  while  ballots  for  other 
officers  must  be  return^  toother  persons,  since 
the  names  of  candidates  forgenenl  ofiScesmay 
be  printed  on  ballots  distinct  from  those  of  lo- 
cal officers,  or,  if  printed  on  the  same  ballot,  it 
may  be  separated  into  two  pieces,  and  each  part 
returned  to  the  required  custodians.  Be  BcUloi 
Act  (B.  I.)  T73 

NOTBS  ABD  BbIEFSw 

Contested  elections;  manner  of  determiniDf ; 
quo  toarranto.  4M 

Vote;  when  carried;  majority;  casting  vote. 
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Rule  for  determining  when  a  propodtioD  is 
carried.  42^ 

WAREHOUSEMEN. 

1.  The  Legislature  has  power  to  declare  what 
service  warehousemen  shall  render  to  the  pub- 
lic, and  to  fix  the  compensation  that  may  be 
demanded  for  such  service,  but  until  such  power 
is  exercised  warehousemen  are  at  liberty  to  use 
tbeir  warehouses  as  they  please.  Delaware,  L, 
db  W.B.  Co.  V.  Central  Stockyard  TrantU  Co. 
(N.  J.)  855 

2.  A  warehouseman  cannot  have  possession 
of  another  man's  propertv,  with  its  accompany- 
ing duties  and  responsibilities,  forced  upon 
him  against  his  will.  Id, 

Notes  and  Bbibfb. 


As  bailees. 
WARRANTS. 

TIONS.  8. 


857 
Bee  Limitation   or   Ao- 


WARRANTY.    See  Sales,  A 

WATER  COMPANIES. 

1.  An  arbitrary  fixing  of  water  rates  by 
the  board  of  supervisors,  without  any  exercise 
of  judgment  or  discretion,  is  not  a  compliance 
with  its  duty,  under  Cal.  Const  art.  14,  ^  1, 
giving  it  power  to  fix  such  rates;  and  it  may  be 
set  aside  by  the  courts  as  a  fraud  on  the  rights 
of  the  company.  Spring  VaUey  Watertooria 
V.  San  Fran^eieeo  City  d  County  (Cal.)        756 

2.  The  reasonableness  of  water  rates  fixed 
by  the  board  of  supervisors  after  full  and  fair 
investigation  cannot  be  reviewed  by  courts,  un- 
less there  was  actual  fraud  in  fixing  the  rates, 
or  they  were  so  palpably  and  grossly  unreason- 
able as  to  amount  to  the  same  thing.  Id. 

8.  The  board  of  supervisors  is  not  a  part  of 
the  le^slative  department  of  the  State  so  as  to 
be  enturely  independent  of  any  judicial  control 
in  the  exercise  of  its  duty,  under  the  Califo^ 
nia  Constitution,  infixing  water  rates.  /d 

4.  Notice  to  a  water  company  of  an  inten- 
tion to  fix  water  rates,  by  the  board  of  super- 
visors, is  not  necessary  under  the  OBJiforois 
Constitution.  Id. 

5.  The  fact  that  one  price  is  fixed  for  ths 
consumer  who  has  a  metre,  and  a  different 
price  for  one  who  has  none,  does  not  make  an 
ordinance  fixing  water  rates  uncertain  and  io- 
definite.  /i 

6.  A  requirement  that   a  water  company 


Waters  and  WATBHCourtrnw    Witkbi 


sball  furnish  metres  to  those  who  desire  to  have 
tlie  iwater  used  by  them  measured  is  not  un- 
xea8onahl&  Id. 

7.  A  guaranty,  by  one  furnishing  a  water 
■upply,  of  a  sufficient  supply  to  run  a  certain 
numlier  of  hydrants  at  the  same  time  and  Uirow 
full  streams  over  the  highest  buildings,  is  in  the 
nature  of  a  condition  precedent,  the  perform- 
ance of  which  is  necessary  to  enable  him  to  re- 
csover  the  agreed  price  for  the  use  of  the  water 
for  any  p^od.     WiUy  ▼.  Athol  (Mass.)       843 

TV'ATERS   AND   WATERCOURSES. 

See  also  BoDin>ABnB8»  2. 

1.  The  distinction  between  the  rights  in 
■orf ace  and  in  subterranean  waters  is  not  found- 
ed on  the  fact  of  their  location  above  or  below 
ground,  but  on  the  fact  of  knowledge,  actual 
or  reasonably  acquirable,  of  their  existence,  lo- 
cation, and  course.  OoUvm  ▼.  Ohartten  Valley 
QoB  Co,  (Pa.)  280 

2.  Damages  for  injuries  to  wells  of  clear 
fresh  water  by  the  rising  and  mixing  of  salt 
water  from  a  lower  stratum,  caused  by  boring 
for  gas  or  oil,  may  be  recovered  from  the  party 
boring,  if  he  knew  or  ought  to  have  known  of 
the  existence  of  the  stratum  of  clear  water,  and 
of  the  deeper  stratum  of  salt  water,  and  could, 
at  a  reasonable  expense,  have  shut  oH  the  salt 
water  from  the  fresh  and  thus  prevented  the 
injury.  Id. 

8.  A  railroad  company  which,  for  the  pur- 
pose of  properly  constructing  its  roadbed,  takes 
earth  from  one  part  of  its  premises  and  uses  it 
upon  the  roadbed,  thus  leaving  an  excavation 
or  ditch  on  each  side  of  it  for  a  number  of  miles 
through  low  and  wet  land,  with  several  cul- 
verts from  the  embankment,  in  consequence  of 
which  considerable  quantities  of  water  are  car- 
ried through  the  culverts  and  run  over  lands  of 
other  persons, — ^is  not  liable  for  injuries  occa- 
aionea  by  sudi  surface  water,  although  except 
for  such  ditch  and  culverts  it  would  not  have 
been  thrown  on  such  land.  Jordan  v.  8L  Pavl, 
M.dM.B.  Oo.  (Minn.)  578 

4.  One  who  has  taken  water  of  a  stream 
from  the  original  channel,  and  has  continued 
to  divert  and  en  jo^  it  beyond  the  limit  of  the 
Statute  of  Limitations  as  to  real  actions,  cannot 
afterwards  be  permitted  to  restore  it  to  its  orisri- 
nal  staie  when  it  will  have  the  effect  of  de- 
stroying or  materiallv  injuring  the  property 
through  or  by  which  it  formerly  flowed.  Md- 
ihetMon  V.  Boff^nan  (Mich.)  849 

KoTBs  AHD  BBnem 

Waters;  surface.  678 

Diversion  from  stream;  prescription.        849 
Subterranean  streams;  diversion  of;  damages. 
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WILLS*    See  also  AmniiTiBS,  1;  Oobpoba- 
TIOHS.  12. 

1.  The  impairment  of  the  mind  of  a  tesUt- 
tor  by  age  and  disease  need  not  amount  to 
lunacy  or  almolute  imbecility  in  order  to  make 
bis  will  hivalid.    OamjMl  v.  Campbell  (III.)  167 

2.  The  capacity  sufficient  to  comprehend 
a  few  details  and  make  a  simple  will  mav  be 
bsufflcient  to  dispose  of  a  large  estate  by  a 
eL.R.A« 


complicated  will  r 
many  facts  and  tl 
detains. 

8.  Under  a  will 
testator's  widow  ai 
after  certain  payme 
of  certain  real  estat 
to  be  conveyed  by 
children  when  the 
one  years  of  age,  a 
the  real  estate.    De. 

4.  There  is  no  \ 
profits  as  will  const 
where  a  yearly  sum 
gencies  of  the  trust 
trustee  out  of  the  i 
from  lands  in  his  pi 
trust. 

6.  The  precatory 
writing  is  immateria 
element  of  being  a 
take  effect  after  dec 
merely  a  request,  it 
dressed  to  no  specif 
plainly  to  those  whc 
control  of  the  prop 

0.  The  first  nam 
signature  to  a  will, 
complete  execution 

7.  A  will  in  te 
which  has  no  signati 
testator's  name  app< 
although  it  is  ind( 
sealed  envelope,  is  n 
Va.  Code,  §  2514,  r 
"in  such  manner  as 
name  is  intended  as 
V.  Warwick  (Va.) 

Notes  i 

Holographic 

Capacity  to  mak< 
firmity. 

Precatory  words 
trust;  sufiSciency  o:    • 

Devise  of  net  inc  i 
devise  of  the  prop€    ; 

WITNESSES. 

1.  Witnesses  wl 
sees  of  a  testator  si    i 
in  behalf  of  the  co 
will,  unless  it  is  p     i 
with  the  contests     i 
(HL) 

2.  The  same  pri  i 
to  the  contrary  sta  i 
mis  as  to  those  of  i  i 
under  oath.    8kUt 

8.  It  is  compete     i 
the  purpose  of  tes     i 
ical  witness  his  o 
suits  of  an  injury  I 

A.  db  G.  B.  Co,  V.      I 

4.  A  part  of  i 
expenses  of  resal 
it  bein;;  a  witness 
er  to  inquire  of  hi 
only  as  to  tha  am<      t 
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WoMSN;  Wbit  of  Entbt. 


whether  they  had  heen  pdd  or  not.    Hitter  ▼. 
Moore  (Ga.)  874 

5.  A  witness  cannot  he  asked,  even  on 
cross-examination,  concerning  his  knowledge 
of  the  conduct,  or  of  particular  acts,  of  a  ^ 
fendant  or  other  person  whose  character  is  in- 
▼olved  in  the  issue.   MauUanr.  State  (AIsl.):^! 

6.  It  is  proper  to  limit  the  re-cross-examinar 
iion  of  a  witness  who  has  heen  examined  and 
lully  cross  examined  and  suhsequentlj  recalled 
4L.RA. 


and  re-examined  in  chief,  to  the  matters  testi- 
fied to  by  the  witness  upon  such  le-examinv 
tion.    MoeUering  v.  Shane  (Ind.)  449 

WOMBH.    SeeNoTABi; 
WRIT  OF  EimtT. 
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6  L.  R.  A.  33,  FERGUSON  v.  RAFFERTY,  128  Pa.  337,  18 
Parol   evldeitce   to   -rary   -irrltten    Inatvninent. 

Cited  in  Baum  v.  Lynn,  72  Miss.  939,  30  L.  R.  A.  443,  18 
lease  embodied  in  conveyance  as  consideration  not  contradic 
referring  approvingly  to  annotation   in   6   L.  R.   A.  33;    Am 
V.  Swoope,  16  Pa.  Super.  Ct.  456,  holding  evidence  of  repreae 
tents,  inducing  signing  of  contract  by  one  unable  to  read 
to  vary  it. 

Cited  in  footnotes  to  Brook  v.  Latimer,  11  L.  R.  A.  805, 
evidence  that  note  given  as  receipt  for  advancement  to  mak 
Collum  V.  Boughton,  35  L.  R.  A.  480,  which  holds  parol  e 
deed  of  trust  of  legal  estate  is  security  for  husband  alone 
him  and  others,  inndmiasible;  Horn  v.  Hansen,  22  L.  R.  A 
oral  evidence  inadniisaible  to  contradict  unilateral  agreement 

Cited  in  notes  (13  L.  R.  A.  622)  on  admissibility  of  par< 
terms  of  written  instrument;  (17  L.  R.  A.  271,  274)  on  ad] 
evidence  to  vary,  add  to,  or  alter  written  contract;  (13  L.  R.  2 
dence  as  affecting  indorsement;  (6  L.  R.  A.  165)  on  parol  evi 
tion. 

Distinguished  in  Russell  v.  Glass  Works,  3  Lack.  I^egal  Ne^ 
R.  458,  holding  evidence  of  preceding  negotiationjs  inadmissil 
contract. 

Criticized  in  Newman  v.  Baker,  10  App.  D.  C.  199,  holdin; 
agreement  that  deed  should  take  effect  upon  subsequent  con< 

—  To  Identify  pemoit  named  In. 

Cited  in  Carl  v.  State,  125  Ala.  102,  28  So.  605,  holding  pan 
bl^  to  identify  person  as  beneficiary  in  will. 

—  To    aupplement    deflclencles. 

Cited  in  Myers  v.  Taylor,  107  Tenn.  370,  64  S.  W.  719,  and 
Co.  v.  Bullen  Bridge  Co.  29  Or.  561,  46  Pac.  138,  holding,  wh< 
contain  entire  agreement,  parol  evidence  admissible. 

Cited  in  footnote' to  Colgate  v.  Latta,  26  L.  R.  A.  321.  whic 
show  order  by  agent  for  shipment  of  goods  to  have  been  f< 
pressed  in  instrument. 

Cited  in  note  (6  L.  R.  A.  324)  on  parol  and  extrinsic  e\ 
struction. 
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— —  To    pro're    contemporaneous    collateral    aarreement. 

Cited  in  Barnett  v.  Pratt,  37  Neb.  352,  55  N.  W.  1050,  holding  provable  by 
parol  promise  to  assume  debt,  on  faith  of  which  written  agreement  was  executed; 
Hinee  v.  Willcox,  96  Tenn.  153,  34  L.  R.  A.  827,  54  Am.  St.  Rep.  823,  33  S.  W. 
914,  holding  landlord's  agreement  to  repair,  as  inducement  to  make  written  lease. 
provable  by  parol ;  Davis  v.  Reyner,  12  Montg.  Co.  L.  Rep.  53,  holding  evidenct* 
of  contemporaneous  parol  promise  not  to  enter  judgment  admissible  to  vary 
judgment  note;  Smith  v.  Harvey,  4  Pa.  Super.  Ct.  382,  40  W.  N.  C.  232,  holding 
evidence  of  contemporaneous  parol  agreement  as  to  water  supply,  inducing  its 
execution,  admissible  to  vary  lease;  Smith  v.  Kugler,  14  Montg.  Co.  L.  Rep.  84. 
raising,  without  deciding,  how  far  a  written,  sealed  lease  may  be  modified  by  con- 
temporaneous parol  agreement. 

Distinguished  in  Continental  Title  &  T.  Co.  v.  Harvey,  27  Pa.  Co.  Ct.  584,  hold 
ing,  in  absence  of  fraud  or  mistake,  evidence  of  contemporaneous  oral  agreement 
whereby  written  release  of  damages  was  in  certain  event  to  become  inoperative, 
inadmissible. 

Nature    of    proof    required. 

Cited  in  Streator  v.  Paxton,  201  Pa.  145,  50  Atl.  926,  holding  clear,  precise,  in 
dubitable  proof  of  contemporaneous  parol  agreement  required  to  vary  written 
instrument:  Yeager  v.  Cassidy,  12  Pa.  Super.  Ct.  235,  16  Lane.  L.  Rev.  308, 
holding  evidence  of  several  witnesses  as  to  parol  reservation  of  crop  from  written 
agreement  of  sale  properly  submitted  to  jury;  Todd  v.  Braught,  6  Pa.  Dist.  R. 
602,  holding  preponderance  of  parol  evidence  necessary  to  vary  written  instru- 
ment. 

Reple'vin;   rlflrbt   to  maintain. 

Cited  in  Ferguson  v.  Lauterstein,  160  Pa.  432,  34  W.  N.  C.  320,  28  Atl.  852, 
holding  lessor  may  replevin  furniture  from  purchaser  under  judgment  against 
lessee;  Brown  v.  Ravenscraft,  88  Md.  225,  44  Atl.  170,  holding  one  coten&nt  may 
maintain  replevin  if  nonjoinder  of  other  not  pleaded  in  abatement. 

6  L.  R.  A.  48,  BROWNFIELD  v.  JOHNSON,  128  Pa.  254,  18  Atl.  543. 

6  L.  R.  A.  50,  HINTRAGER  v.  MAHONY,  78  Iowa,  537,  43  N.  W.  522. 
Redemption  from  tax  sale. 

Cited  in  Bray  &  C.  Land  Co.  v.  Newman,  92  Wis.  274,  65  N.  W.  494,  holding 
land  owner  paying  taxes  included  in  treasurer's  statement  not  affected  by  sale  for 
taxes  negligently  omitted. 

Cited  in  notes  (9  L.  R.  A.  768)  on  redemption  from  tax  sale;   (20  L.  R.  A.  489) 
on  validity  of  tax  sales  where  nonpayment  is  due  to  mistake  or  negligence  of  tax 
officers. 
Appeal    from    executed    Jndarment. 

Cited  in  Weaver  v.  Stacy,  93  Iowa,  688,  62  N.  W.  22,  holding  election  to  file 
separate  petitions  against  defendants  waives  error  in  striking  out  for  misjoinder: 
93  Iowa,  691,  62  N.  W.  24,  holding  payment  to  redeem  from  sheriff's  sale  waives 
appeal,  so  far  as  affecting  estate  redeemed;  State  v.  Lambert,  52  W.  Va.  250, 
43  S.  E.  176,  dismissing,  after  election,  writ  of  error  to  judgment  of  mandamu?* 
commanding  placing  of  candidate's  name  on  ballot;  Loesche  v.  Goerdt,  123  Iowa. 
57,  98  N.  W.  571,  holding  resistance  of  mandamus  action  to  compel  school  town- 
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ship  secretary  to  certify  tax  will  not  prevent  imputation  of 
seeking  to  enjoin  its  collection. 

C  L.  R.  A.  52,  HARDIN  v.  IOWA  It  A  CONSTR.  CO.  78  lowi 
AttoraeyMi   disputed  T^erbal   atlpnlatlon. 

Cited  in  Council  Bluffs  Loan  &  T.  Co.  v.  Jennings,  81  Iowa, 
holding  disputed  verbal  agreement  to  postpone  trial  not  prov 
adverse  party  or  attorney. 
Corporations  $    dlrectom'   meetlitflrs* 

ated  in  Singer  v.  Salt  Lake  Copper  Mfg.  Co.  17  Utah,  1 
773,  53  Pac.  1024,  holding  meetings  of  duly  constituted  bon 
sumptively  regular;  Moore  v.  First  Ruthven  Circuit  M.  E.  C 
90  N.  W.  492,  holding  person  seeking  to  show  agreement  w 
trustees  need  not  show  regularity  of  meeting. 
Corporation's  liability  for  nnanthorised  acts. 

Cited  in  Edwards  v.  Carson  Water  Co.  21  Nev.  486,  34  P 
Iteration  not  liable  on  unauthorized  note. 

Distinguished  in  Gribble  v.  Columbus  Brewing  Co.  100  C 
holding  corporation  estopped  from  questioning  president's  ai 
note  provision  for  attorney's  fees. 

6  L.  R.  A.  54,  PORT  HURON  v.  JENKINSON,  77  Mich.  414, 

43  N.  W.  923. 
Unreasonable    or    Impossible    reqalrements. 

Cited  in  Benton  Harbor  v.  St.  Joseph  &  B.  H.  Street  R.  C 
L.  R.  A.  246,  47  Am.  St.  Rep.  553,  60  X.  W.  758,  holding 
lie  to  compel  insolvent  street  railway  company  to  pave  betw 
General  v.  Hoffman,  129  Mich.  542,  89  N.  W.  348,  holding  ore 
on  lot  owner  for  coat  of  walk  built  by  city,  upon  his  failure 
days  after  notice,  void. 
Expense   of   local   improvements. 

Cited  in  note  (28  L.  R.  A.  499)  on  charging  expense  of  gra 
r  butting  owner. 

6  L.  It  A.  56,  LODI  TW^P.  v.  STATE,  51  N.  J.  L.  402,  18  Atl 
Constitutional    lair)    class    learislation. 

Cited  in  State,  Alexander,  Prosecutor,  v.  Elizabeth,  56  N.  » 
529,  28  Atl.  51,  holding  act  regulating  race-courses,  distingui 
established  prior  and  subsequent  to  certain  date,  unconstil 
Davidson  County,  104  Tenn.  329,  59  S.  W.  1105,  holding  act  p 
of  county  officers,  not  operating  uniformly,  unconstitutional; 
104  Cal.  647,  38  Pac.  500,  holding  arbitrary  classification 
applicable  to  one  city  unconstitutional;  Wagner  v.  Milwauk 
608,  88  N.  W.  577,  holding  act  providing  for  construction  o 
only  to  one  county,  unconstitutional;  Edmonds  v.  Herbrandf 
L.  R.  A.  727,  oO  N.  W.  970,  holding  act  regulating  relocation 
cepting  counties  having  buildings  then  worth  more  th^n 
tional. 


Cited  in  footnotes  to  Hamilton  County  v.  Rasche  Bros.  19  L.  R.  A.  584,  which 
holds  statute  as  to  taxes  not  applying  to  all  parts  of  state  unconstitutional; 
Milwaukee  County  v.  Isenring,  63  L.  R.  A.  635,  which  holds  act  regulating  sheriff's 
fees  for  particular  county,  local. 

Cited  in  note  (7  L.  R.  A.  195)  on  constitutionality  of  classification  of  cities 
by  statute. 

Distinguished  in  State,  Miles,  Prosecutor,  v.  Bergen  County,  52  N.  J.  L.  304. 
19  Atl.  718,  holding  act  excepting  roads  under  county  road  board  not  special. 

6  L.  R.  A.  57,  STATE  ex  rel.  STOCKTON  v.  SOMERS'  POINT,  52  N.  J.  L.  32,  18 

Atl.  694. 
Constitutional   lair;    special   or   class   legrlslatlon. 

Cited  in  State,  Alexander,  Prosecutor,  v.  Elizabeth,  56  N.  J.  L,  80,  23  L.  R,  A. 
529,  footnote,  p.  525,  28  Atl.  51,  holding  act  distinguishing  between  race-cour?es 
established  prior  and  subsequent  to  certain  date  unconstitutional ;  State,  Bowker. 
Prosecutrix,  v.  Wright,  54  N.  J.  L.  132,  23  Atl.  116,  holding  act  authorizing  lay- 
ing out  of  streets  on  ocean  front  of  cities  bordering  on  ocean,  constitutional: 
Wagner  v.  Milwaukee  County,  112  Wis.  608,  88  N.  W.  577,  holding  act  pro 
viding  for  construction  of  viaduct,  applicable  to  one  county  only,  unconstitu- 
tional; Edmonds  v.  Herbrandson,  2  N.  D.  275,  14  L.  R.  A.  72/,  50  N.  W.  970. 
holding  act  regulating  relocation  of  county-seats,  excepting  counties  having  buiM- 
ings  then  worth  more  than  $35,000,  unconstitutional. 

Cited  in  footnotes  to  Hamilton  County  v.  Rasche  Bros.  19  L.  R.  A.  584,  which 
holds  statute  as  to  taxes  not  applying  to  all  parts  of  state  unconstitutional: 
Milwaukee  County  v.  Isenring,  63  L.  R.  A.  635,  which  holds  act  regulating  sheriff's 
fees  for  particular  county  local;  Sutton  v.  State,  33  L.  R.  A.  689,  which  holds 
classification  of  counties  according  to  previous  census,  without  regard  to  actual 
population,  void. 

Cited  in  note   (7  L.  R.  A.  195)   on  constitutionality  of  classification  of  cities 
by  statute. 
Subject  of  act   nkust   be   expressed   In   title. 

Cited  in  Cooper  v.  Springer,  65  N.  J.  L.  161,  46  Atl.  589,  holding  title  "Act 
Requiring  Pa.^-ment  of  Debts  of  Certain  Illegal  Borough  Governments"  cannot 
support  creation  of  boroughs. 

Effect  of  act  proT^ldlnflr  for  ntnnlclpal  flro'vernment  In  places  of  temporary 
resort. 

Cited  in  State,  Green,  Prosecutor,  v.  Clarke,  56  N.  J.  L.  69,  27  Atl.  924,  holding 
act  providing  for  borough  government  in  places  of  temporary  resort  does  not 
repeal  prior  legislation  by  implication. 
Illearal    boromrh    gro'vem meats. 

Cited  in  Cooper  v.  Springer,  65  N.  J.  L.  595,  48  Atl.  605,  holding  legislature 
may  compel  payment  of  debts  by  illegally  organized  borough. 

6  L.  R.  A.  58,  HUBBARD  v.  HUBBARD,  74  Wis.  650,  43  N.  W.  655. 
Divorce;    adultery    of    plaintiff    as    defense. 

Followed  in  Decker  v.  Decker,  95  111.  App.  655,  holding  adultery  of  complainant 
defense  to  action  for  divorce  for  cruelty  and  impotency. 
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Cited  in  footnote  to  Decker  v.  Decker,  55  L.  R.  A.  697,  whicl 
up  adultery  of  plaintiff  suing  for  divorce  for  cruelty,  in  an  < 
cross-bill. 

6  L.  R.  A.  59,  BOGIE  v.  WAUPUN,  75  Wis.  1,  43  N.  W.  667. 
Liability  for  defect  in  footpath   not  part  of  lilgrliway. 

Cited  in  footnote  to  State  ex  rel.  James  v.  Kent  County,  33  1 
denies  liability  of  county  commissioner  for  nonrepair  of  footps  : 
by  public  io  avoid  going  around  bend  in  highway. 

6  L.  R.  A.  61,  WILTON  v.  MAYBERRY,  75  Wis.  191,  17  An  . 

N.  W.  901. 
Eanltable  ■abrogation  to  rlg^tm  of  prior  lienor. 

Cited  in  Stewart  v.  Stewart,  90  Wis.  521,  48  Am.  St.  Rep.  I 
holding  grantees  under  void  deed  discharging  mortgage  in  goo  I 
to  rights  of  mortgagee;  Union  Mortg.  Bkg.  &  T.  Co.  v.  Peters. 
L.  R.  A.  833,  18  So.  497,  and  Bank  of  Ipswich  v.  Brock,  13  S. 
436,  holding  lender  of  money  on  third  mortgage  to  pay  first  m  : 
rower's  promise  to  satisfy  second,  equitable  assignee  of  first;  I 
Bierstadt,  168  111.  625,  61  Am.  St.  Rep.  146,  48  N.  E,  161,  Affi 
661,  holding  person  advancing  money  to  pay  lien  on  promise   : 
equitably  subrogated  as  against  intermediate  mortgagee;  Bakei 
267,  39  Am.  St.  Rep.  776,  49  N.  W.  1064,  holding  lender  of  mc 
failure  to  execute  promised  new  mortgage,  equitable  assignee  o 
gage;   Cumberland  Bldg.  &  L.  Asso.  v.  Sparks,  49  C.  C.  A.  i 
holding  one  loaning  money  on  defective  mortgage  to  discharj ' 
equitably  subrogated  as  against  subsequent  purchaser. 

Cited  in  footnotes  to  Dorrah  v.  Hill,  32  L.  R.  A.  631,  whicl 
one  loaning  money  on  invalid  deed  of  trust  to  be  subrogated  1 1 
paid  off  with  money  loaned;  Meeker  v.  Larson,  57  L.  R.  A.  901,  i 
of  one  furnishing  money  to  discharge  mortgage,  to  be  subrogai  ( 
rights;  Campbell  v.  Foster  Home  Asso.  26  L.  R.  A.  117,  whii  1 
tion  to  prior  mortgage  paid  without  mortgagor's  consent  out  ; 
valid  mortgage. 

Cited  in  note  (13  L.  R.  A.  619)   on  doctrine  of  subrogation. 

6  L.  R.  A.  62,  LESLIE  v.  BONTE,  130  111.  498,  22  N.  E.  694. 
"Wben  Jadirnient  a  bar. 

Cited  in  Stanton  y.  Kenrick,  135  Ind.  392,  35  N.  E.  19,  he  I 
between  same  parties  a  bar,  because  all  issues  might  have  been 
Mergrer   of   caa«e   of  action    in    Judgrment. 

Cited  in  Jocelyn  v.  White,  201  111.  30,  66  N.  E.  327,  holding  j 
interest  coupon  cannot  be  included  in  amount  of  foreclosure 
declared  on. 

6  L.  R.  A.  65,  UNITED  STATES  L.  INS.  CO.  v.  KIELGAST 
N.  E.  467. 
Second  appeal  in  Gooding  v.  United  States  L.  Ins.  Co.  46  111.  . 


AdmlaalbllitT-  of  coroner's  inquisition. 

Cited  in  Overtoom  v.  Chicago  &  E.  I.  R,  Co.  80  111.  App.  522,  holding  steno^ 
graphic  notes  of  testimony  at  coroner's  inquest  inadmissible  in  action  for  death 
pioduced  by  negligence;  Overtoom  v.  Chicago  A  E.  I.  R.  Co.  181  111.  329,  54 
N.  E.  898,  holding  transcript  of  stenographer's  notes,  taken  on  coroner's  inquest. 
inadmissible  in  action  for  negligent  killing  of  intestate;  Chicago  City  R,  Co.  v. 
McLaughlin,  146  111.  361,  34  N.  E.  796,  holding  evidence  taken  before  coroner  in 
admissible  to  show  that  it  does  not  contradict  one's  own  witness;  Pyle  v.  Pyle,  15S 
111.  300,  41  N.  E.  999,  holding  verdict  of  coroner's  jury  admissible  to  show  suicide 
of  testator;  Supreme  Lodge  K.  of  H.  v.  Fletcher,  78  Miss.  388,  29  So.  523,  hold- 
ing finding  of  coroner's  inquest  admissible  on  question  whether  insured  was  sui- 
cide; Metzradt  v.  Modern  Brotherhood,  112  Iowa,  526,  84  N.  W.  498,  holding- 
verdict  of  coroner's  jury  admissible,  but  not  conclusive,  on  question  of  suicid(  : 
Grand  Lodge  I.  0.  M.  A.  v.  Wieting,  108  111.  412,  61  Am.  St.  Rep.  123,  48  N.  K. 
59,  Affirming  68  111.  App.  130,  holding  findings  of  coroner's  inquisition  on  bod- 
of  insured  admissible;  Supreme  Court  of  Honor  v.  Barker,  96  111.  App.  40' 
holding  instruction  to  jury  relating  to  coroner's  inquest  not  in  proper  form: 
Lake  Shore  &  M.  S.  R.  Co.  v.  Taylor,  46  111.  App.  509,  holding  coroner's  inquisi- 
tion, but  not  depositions  taken  at  inquest,  admissible  in  action  for  negligently 
causing  death ;  National  Woodenware  &  Coojierage  Co.  v.  Smith,  108  111.  App.  480. 
holding  finding  of  coroner's  inquest  that  death  due  to  deceased's  carelessness  m! 
missible  in  administrator's  negligence  action;  Fein  v.  Covenant  Mut.  Ben.  As«r. 
60  111.  App.  276,  holding  verdict  of  coroner's  jury  admissible  in  action  on  lif;- 
policy. 

Cited  in  note  (21  L.  R.  A.  425)  on  right  to  impeach  one's  own  witness. 

Distinguished  in  Palenzke  v.  Bruning,  98  111.  App.  648,  holding  coroner's  in- 
quest not  judicial  proceeding  so  as  to  protect  him  from  action  for  mutilatins: 
body;  Colquit  v.  State,  107  Tenn.  383,  64  S.  W.  713,  holding  verdict  of  coroner's 
jury  inadmissible  in  trial  for  murder;  Knights  Templars  &  M.  Life  Indemnity 
Co.  V.  Crayton,  209  111.  563,  70  N.  E.  10G6,  holding  depositions  taken  at  coroner's 
inquest  inadmissible  to  show  cause  of  insured's  death. 

Disapprm'ed  in  effect  in  01  well  v.  Milwaukee  Street  R.  Co.  92  Wis.  334,  60 
N.  W.  362,  expressing  opinion  that  record  of  coroner's  inquest  on  body  of  child 
cannot  be  used  in  action  for  negligently  causing  its  death ;  Wasey  v.  Travelers' 
Ins.  Co.  126  Mich.  127,  85  N.  W.  459,  holding  verdict  of  coroner's  jury  not  evi- 
dence to  show  insured  a  suicide;  Cox  v.  Royal  Tribe  of  Joseph,  42  Or.  370,  60 
L.  R.  A.  624,  footnote,  p.  620,  95  Am.  St.  Rep.  752,  71  Pac,  73,  which  holds  ver- 
dict of  coroner's  jury  inadmissible  to  prove  facts  found. 


6  L.  R.  A.  69,  LOUISVILLE  WATER  CO  v.  COM.  89  Ky.  244,  12  S.  W.  300. 

Report  of  second  appeal  in  94  Ky.  47,  21  S.  W.  246. 
Action    to    collect    taxes. 

Cited  in  State  v.  Baltimore  &  O.  R.  Co.  41  W.  Va.  .91,  23  S.  E.  677,  holding 
action  to  recover  taxes  against  railroad  not  maintainable  without  statutory  au- 
thority; Hanson  County  v.  Gray,  12  S.  D.  125,  76  Am.  St.  Rep.  591,  80  N.  W. 
175,  holding  taxes  on  personal  property  can  be  collected  by  distress  and  sale,  but 
not  by  action;  Central  R,  &  Bridge  Co.  v.  Com.  106  Ky.  330,  49  S.  W.  456,  holding 
state  can  maintain  action  to  collect  franchise  taxes  under  statute. 


65-75.]  L.  R.  A.  CASES  AS  AUTHORIT: 

Cited  in  footnote  to  Marye  v.  Diggs,  51  L.  R.  A.  902,  which 
in  equity  of  suit  for  collection  of  taxes. 

Cited  in  note  (60  L.  R.  A.  855)  on  taxation  of  municipal  ^ 

G  L.  R.  A.  71,  MILLER  v.  ROACH,  150  Mass.  140,  22  N.  E. 
Uriiat   tu   corporation   note. 

Cited  in  Reeve  v.  First  Nat.  Bank,  54  N.  5.  L.  211,  16  L.  ] 
p.  143,  33  Am.  St.  Rep.  676,  23  Atl.  853,  holding  note  signed 
poration  by  its  president,  corporation  paper;  Gleason  v.  Sai 
Co.  93  Me.  548,  74  Am.  St.  Rep.  370,  45  Atl.  825,  holding  i 
promise  to  pay,"  and  signed  with  name  of  company  and 
several  note  of  corporation  and  treasurer. 

Cited  in  note  (19  L.  R.  A.  680)  on  personal  liability  of  of] 
for  corporation. 

Distinguished  in  Nunnemacher  v.  Poss,  116  Wis.  448,  92  '. 
officers  personally  liable  on  note  stating  that  corporation  ai 
Rigned,  promise  to  pay,"  signed  with  corporate  name  "by"  the 

C  L;  R.  A.  72,  GRAY  v.  HAMIL,  82  Ga.  375,  10  S.  E.  205. 
CompenMitloB    for    partner's   extra   aervleea. 

Cited  in  McAllister  v.  Payne,  108  Ga.  519,  34  S.  E.  165,  he 
for  extra  services  cannot  be  recovered  by  one  partner  in  abs 
Miller  v.  Hale,  96  Mo.  App.  430,  70  S.  W.  258,  holding  part 
rgreement,  entitled  to  equal  compensation. 
.    Cited  in  note  (9  L.  R.  A.  424)  on  compensation  of  partners  : 

Moral  obllaratloB  as  consideration. 

Cited  in  C.  H.  Davis  &  Co.  v.  Morgan  (Ga.)  61  L.  R.  A.  1^ 
171,  43  S.  E.  732,  holding  moral  obligation  will  not  support  p 
wages  than  stipulated  in  contract  of  employment  for  a  year. 

Cited  in  note  (12  L.  R.  A.  471)  on  moral  obligation  as  cons 

6  L.  R,  A.  73,  LOWE  v.  RAWLINS,  83  Ga.  320,  10  S.  E.  204. 
Riflrht   of   anbroflratlon. 

Cited  in  footnotes  to  Dorrah  v.  Hill,  32  L.  R.  A.  631,  whic 
one  loaning  money  on  invalid  deed  of  trust,  to  be  subrogated 
paid  off  with  money  loaned;  Campbell  v.  Foster  Home  Assc 
which  denies  subrogation  to  prior  mortgs-ge  paid  without  i 
out  of  proceeds  of  invalid  mortgage. 

6  L.  R.  A,  75,  HOWARD  v.  DELAWARE  &  H.  CANAL  CO.  4( 
"Who    are    fello^v    ■er'rants. 

Cited  in  Dixon  v.  Chicago  &  A.  R.  06.  109  Mo.  426,  18  L.  1 
412,  holding  quarry  laborer  and  trainmen  not  fellow  servants; 
k  St.  J.  H.  Co.  109  Mo.  402,  18  L.  R.  A.  815,  19  S.  W.  1119  (( 
majority  holding  section  hands  ballasting  track  not  fellow  ser 
Relyea  v.  Kansas  City,  Ft.  S.  &  G.  R.  Co.  112  Mo.  100,  18  L.  1 
480  (dissenting  opinion),  majority  holding  brakeman  fellow  se 


other  train;  Pike  v.  Chicago  &  A.  R.  Co.  41  Fed.  97,  holding  bridge  watchnuw 
not  fellow,  servant  with  trainmen. 

Cited  in  footnotes  to  Baltimore  &  0.  R.  Co.  v.  Andrews,  17  L.  R.  A.  190,  which 
holds  conductor  and  engineer  fellow  servants  of  brakeman  on  other  train;  Clarke 
V.  Pennsylvania  Co.  17  L.  R  A.  811,  which  holds  section  boss  of  one  gang  and 
member  of  another  gang  fellow  servants ;  Fisher  v.  Oregon  Short  Line  &  U.  N.  R. 
Co.  16  L.  R.  A.  519,  which  holds  section  foreman  and  conductor  not  fellow 
servants. 

Cited  in  notes  (50  L.  R.  A.  434)  on  what  servants  are  deemed  to  be  in  same 
common  employment  apart  from  statutes,  where  no  questions  as  to  vice  principal- 
ship  arises;   (7  L.  R.  A.  500)  on  who  are  fellow  servants. 

'What  risks  aasnined  by  employee. 

Cited  in  footnotes  to  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Galvin,  16  L.  R.  A.  337. 
whicli  holds  risk  from  projecting  articles  assumed  by  brakeman;  Williamson  v. 
Newport  News  &  M.  Valley  R.  Co.  12  L.  R.  A.  297,  which  holds  brakeman  as 
sumes  risk  of  bridge  known  to  be  too  low;  McKee  v.  Chicago,  R.  I.  &  P.  R  Co. 
13  L.  R  A.  817,  which  holds  risk  from  wing  fences  at  cattle-guards  assumed  by 
brakeman;  Mensch  v.  Pennsylvania  R.  Co.  17  L.  R.  A.  450,  which  holds  danger 
from  projection  of  bolt  from  end  of  car  assumed  by  brakeman. 

Cited  in  note  (12  L.  R.  A.  342)  on  assumption  by  employee  of  ordinary  risk-^ 
of  employment. 

Ijlablllty    for    Injary    to    servaiit. 

Cited  in  footnote  to  St.  Louis,  A.  &  T.  R.  Co.  v.  Triplett,  11  L.  R.  A.  773,  which 
holds  master's  duty  to  protect  repair  track  not  fulfilled  by  adopting  rule,  suf- 
ficient if  faithfully  observed  by  employees;  Wallin  v.  Eastern  R,  Co.  54  L.  R.  A. 
481,  which  holds  failure  to  provide  suitable  rules  for  operation  of  hand  cars  used 
by  bridge  gangs  negligence. 

Cited  in  note  (8  L.  R.  A.  464)  on  master's  liability  for  injuries  caused  through 
negligence  of  serv^ant. 

Measure    of    damaires. 

Cited  in  Hutchins  v.  St.  Paul,  M.  &  M.  R.  Co.  44  Minn.  10,  46  N.  W.  79,  holding 
damages  recoverable  for  negligent  killing  of  deceased  measured  by  pecuniary  loss; 
Lazelle  v.  Newfane,  70  Vt.  447,  41  Atl.  511,  holding  son  not  entitled  to  even  nom- 
inal damages  for  death  of  aged  and  almost  helpless  mother  by  defective  highway, 
unless  pecuniary  loss  shown. 

Cited  in  footnote  to  San  Antonio  &  A.  P.  R,  Co.  v.  Long,  24  L.  R.  A.  637,  which 
denies  right  to  recover  for  death  by  one  receiving  from  estate  more  than  pro- 
spective benefit  had  death  not  ensued. 

Cited  in  note  (17  L.  R.  A.  72,  76)  on  measure  of  damages  for  death  caused  by 
negligence. 

Distinguished  in  Lake  Erie  &  W.  R  Co.  v.  Mugg,  132  Ind.  175,  31  N.  E.  564, 
holding  damages  for  loss  of  support  and  maintenance  suffered  by  widow  and 
minor  children  recoverable. 

Allearatlons  as  to  personal  representatives. 

Criticized  and  distinguished  in  Serensen  v.  Northern  P.  R.  Co.  45  Fed.  40fl, 
holding  complaint  should  allege  as  to  existence  of  widow  and  next  of  kin  in 
action  for  negligent  killing  of  intestate. 


75-84.]  L.  R.  A.  CASES  AS  AUTHORITI 

6  L.  R.  A.  79,  STATE  v.  BURT,  41  La.  Ann.  787,  6  So.  631. 
Ne^irly    dlscoirered    evldeitce. 

Cited  in  State  v.  Crenshaw,  45  La.  Ann.  499,  12  So.  628;  ! 
La.  Ann.  370,  8  So.  934;  State  v.  Chambers,  43  La.  Ann.  1109, 
V.  Maxey,  107  La.  802,  32  So.  206,  — denying  right  to  new  ti 
covered  evidence  contradicting  or  impeaching  witnesses  at  trial 
Cited  in  note  (56  L.  R.  A.  444)  on  dying  declarations  as  evi( 
Distinguished  in  State  v.  Washington,  108  La.  Ann.  229,  32 
new  trial  where  affidavit  of  witness  seeking  to  impeach  his 
signed  also  by  his  attorney. 

6  L.  R.  A.  80,  WREN  v.  PARKER,  67  Conn.  529,  14  Am.  St.  Rej 
Pajrmeitt  of  taxes  a«  e'ridence  of  oirneralilp. 

Cited  in  Ward  v.  Edge,  100  Ky.  770,  39  S.  W.  440,  holding  (y 
of  taxes  competent  as  tending  to  show  ownership;  Merwin  v. 
r>75,  42  Atl.  855,  holding  rejection  of  evidence  of  payments  < 
|K)rtion  of  land  in  dispute  not  error  where  party  had  benefit  oi 
nnd  in  view  of  charge  to  jury;  De  Foresta  v.  Gast,  20  Colo, 
holding  one  holding  under  tax  deed,  and  paying  all  taxes  fo 
period,  entitled  to  deed's  protection  as  in  good  faith. 

6  L.  R.  A.  82,  FISHELL  v.  MORRIS,  57  Conn.  547,  18  Atl.  717. 
Lilens. 

Cited  in  footnotes  to  Sullivan  v.  Clifton,  20  L.  R.  A.  719,  w 
stable  keeper's  lien  subject  to  prior  recorded  mortgage ;  Hauch  v 
A.  61,  which  holds  agister's  lien  inferior  to  chattel  mortgage. 

Distinguished  in  Heckman  v.  Tammen,  84  111.  App.  551,  hoi 
giving  laborers  and  servants  preferred  claim  upon  assets  gi\ 
over  prior  chattel  mortgages. 

De'vestment    of    lien. 

Cited  in  Goldsmith  Bros.  v.  Gensenleiter,  28  Pa.  Co.  Ct.  400 
N.  S.  43,  holding  stableman's  lien  for  keeping  horse  devested 
cent  purchaser. 

6  L.  R.  A.  84,  STATE  ex  rel.   CLOVER  v.  LADIES  OF  SACI 

Mo.  533,  12  S.  W.  293. 
lilmltatlon   of  term   of  corporation. 

Cited  in  State  ex  rel.  Pritchett  School  Inst.  v.  Lesueur,  14 
W.  904,  holding  that  corporation  whose  articles  contemplate  pe 
not  limited  under  statute  giving  succession  for  period  limited  ii 
for' twenty  years;  State  ex  rel.  Morris  v.  Westminster  College 
S.  W.  990^  holding  statute  limiting  to  twenty  years  existenc 
not  otherwise   limited    inapplicable   to  denominational   college. 

Cited  in  footnote  to  Bank  of  Commerce  v.  Wiltsie,  47  L.  I 
holds  invalid,  extension  of  special  charter  of  corporation. 

Cited  in  note  (33  L.  R.  A.  578)  as  to  period  of  existence  ( 
rations. 


Charitable    nae. 

Cited  in  State  v.  Laramie  County,  8  Wyo.  134,  65  Pac.  451,  holding  state  pen- 
itentiary a  ''charitable  institution''  within  limitation  of  taxation  clause  in  Con- 
stitution. 

Cited  in  notes  (12  L.  R.  A.  415)  as  to  charitable  uses  and  trusts;  (13  L.  R. 
A.  218)  as  to  power  of  municipal  corporation  to  take  and  administer  property 
in  trust  for  charitable  uses. 

6  L.  R.  A.  87,  ST.  PAUL  F.  &  M.  INS.  CO.  v.  COLEMAN,  6  Dak.  458,  43  N.  W. 

693. 
Bffect    on    premimn    note   of    prcrlaion    releaslngr    insurer    upon    nonpay- 
ment. 

Cited  in  Equitable  Ins.  Co.  v.  Harvey,  98  Tenn.  642,  40  S.  W.  1092,  holding 
that  suspension  of  liability  on  insurance  policy  while  premium  note  over  due. 
no  defense  to  liability  on  note;  Phenix  Ins.  Co.  v.  Rollins,  44  Neb.  750,  63  N. 
W.  46,  holding  insured  liable  for  full  amount  of  premium  note  for  five  years' 
insurance,  notwithstanding  provision  for  suspension  of  policy  during  default. 

Reduction   of   premium. 

Cited  in  Joshua  Hendy  Mach.  Works  v.  American  Steam  Boiler  Ins.  Co.  86  Cal. 
252,  21  Am.  St.  Rep.  33,  24  Pac.  1018,  holding  statutory  provision  relating  ex- 
clusively to  return  of  premium  does  not  authorize  or  apply  to  cancelation  of 
policy  at  mere  request  of  insured. 

6  L.  R.  A.  90,  GARDNER  v.  STROEVER,  81  Cal.  148,  22  Pac.  483. 
Mandatory    injunction. 

Cited  in  Hagen  v.  Beth,  118  Cal.  331,  50  Pac.  425,  holding  mandatory  injunc- 
tion for  removal  of  trade  signs  pending  action  to  enjoin  use  of  trade  name,  er- 
roneous. 

Cited  in  note  (20  L.  R.  A.  162)  as  to  power  of  equity  to  grant  mandatory  in- 
junctions. 

Distinguished  in  Gardner  v.  Stroever,  89  Cal.  30,  26  Pac.  618,  granting  man 
datory  injunction  against  maintaining  building  obstructing  highway,  as  part 
of  relief. 

6  L.  R.  A.  92,  FIRST  NAT.   BANK  v.  HOLLINGSWORTH,  78  Iowa,  575,  43 

N.   W.  536. 
Homeatead,  i^'hat  conHtltutes. 

Cited  in  Maguire  v.  Hanson,  105  Iowa,  218,  74  N.  W.  776,  holding  that  mere 
intent  to  erect  upon  land  a  house,  to  be  occupied  as  home  at  some  indefinite 
time,  not  sufficient  to  create  "homestead;"  Gill  v.  Gill,  69  Ark.  598,  86  Am.  St. 
Rep.  213,  55  L.  R.  A.  192,  footnote  p.  191,  65  S.  W.  112,  holding  house  subject 
to  homestead  exemption  where  owner  repaired  and  cleaned  and  was  moving 
household  goods  into  it  at  death. 

Cited  in  footnote  to  Lyons  v.  Andry,  55  L.  R.  A.  724,  which  holds  homestead 
exemption  not  lost  by  nonresidence  after  house  blown  down. 

Distinguished  in  Mann  v.  Corrington,  93  Iowa,  112,  57  Am.  St.  Rep.  256,  61  N. 
W.  409.  holding  homestead  nature  attaches  to  land  secured  for  home  from  pro- 
coeds  of  homestead. 
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What    conatltnteM    ■ecarlty. 

Cited  in  National  City  Bank  v.  Torrent,  130  Mich.  263,  89 
service  of  garnishee  process,  "security"  within  meaning  of 
for  assignment  of  unsecured  claim. 

Application  of  payment*. 

Cited  in  Pidcock  v.  Voorhies,  84  Iowa,  710,  49  N.  W.  1038,     i 
ment  on  one  open  account  are  to  be  applied  to  payment  of       I 
der  of  their  dates;   Schoonover  v.  Osborne  Bros.  108  Iowa,  4     , 
holding  payments  by  partnership's  successor  applicable  in  or     i 
open    running   account   continued   unchanged    with    partner   \ 
partner's  interest;  Briggs  v.  Iowa  Sav.  Loan  Asso.  114  Iowa,  1     I 
holding  that  where,  to  secure  loan,  husband  and  wife  mortga 
former  pledges  his  stock,  and  also  subsequently-  pledges  sucli     I 
al  loan,  payments  presumed  first  applicable  to  homestead  debt 
pies  Bldg.  &  L.  Sav.  Asso.  15  Tex.  Civ.  App.  419,  39  S.  W. 
money  paid  without  application  being  specified,  upon   debt   s 
brance  part  void  and  part  valid,  first  applicable  upon  latter. 

6  L.  R.  A.  95,  ROBINSON  v.  CONTINENTAL  INS.  CO.  76     I 

W.  647. 
Stipulation   aurainst    liability. 

Cited  in  Dale  v.  Continental  Ins.  Co.  95  Tenn.  44,  31  S.  VV 
covery  on  policy  defeated  for  loss  during  default  on  premium 
icy  and  note  provide  for  lapse  of  policy  upon  such  default. 

Cited  in   footnote  to  Stewart  v.   Union   Mut.   L.   Ins.   Co.       ! 
which  holds  provision   against  policy  taking  effect  till   first 
effectual,  where  premium  note  given,  though  unpaid. 
'Waiver. 

Cited  in  footnote  to  Kocher  v.  Supreme  Council  C.  B.  L. 
which  denies  power  of  officers  of  benefit  society  to  waive  ju<   \ 
ments  for  death  benefits. 

6  L.  R.  A.  97,  DETROIT  HOME  &  DAY  SCHOOL  v.  DETRO  I 

43  N.  W.  693. 
Exemption    from    taxation. 

Cited  in  Academy  of  Sacred  Heart  v.  Irey,  61  Neb.  767,  71  N 
exemption    of   educational    institution    from   taxation   extends    I 
garden  used  to  supply  its  tables  directly,  or  in  a  few  instanc  • 
Pfeiffer  v.  Board  of  Education,  118  Mich.  573,  42  L.  R.  A.  54  I 
(dissenting   opinion),    majority    holding   supplemental    reading 
public  schools,  from  which  pupils  are  excused  upon  request,  no 
tion  for  support  of  teacher  of  religion. 

Cited  iu  footnotes  to  Harvard  College  v.  Cambridge,  48  L.  .  ! 
holds  exempt  from  taxation  houses  occupied  by  college  presic  ; 
sors,  and  dormitories  and  dining  halls  for  students;  New  Engl  , 
Corp.  V.  Boston,  42  L.  R.  A.  281,  which  denies  exemption  from  ; 
sophical  corporation ;  Ramsey  County  v.  Macalaster  College,  1  i 
which  holds  professors'  residences  on  college  grounds  exempt, 
land  in  college  tract;   Brown  University  v.  Granger,  36  L.  B 


holds  real  estat-e  constituting  part  of  endowment  of  Brown  University  within 
exemption  of  "college  estate." 

6  L.  R.  A.  102,  EATON  v.  WALKER,  76  Mich.  579,  43  N.  W.  638. 
Scope  of  title. 

Cited  in  Jenking  v.  Osmun,  79  Mich.  306,  44  N.  W.  787,  holding  subsequent 
act  revising  laws  for  incorporation  of  manufacturing  and  mercantile  associations 
not  void,  as  embracing  more  than  one  subject;  Soukup  v.  Van  Dyke,  109  Mich. 
680,  67  N.  W.  911.  holding  act  entitled  as  relative  to  municipal  justices  courts, 
to  reduce  their  number  and  fix  compensation  and  provide  clerk  and  oflSces, 
embraces  provision  for  exclusive  jurisdiction  in  justice's  cases  between  resi- 
dents. 

Distinguished  in  Wardle  v.  Cummings,  86  Mich.  401,  49  N.  W.  212,  holding  act, 
title  of  which  provides  for  incorporation  of  mutual  fire  insurance  companies, 
embraces  organization  of  mutual  companies  to  insure  in  cities  and  villages  only. 

Corporation*   or   ollleera   de    facto. 

Cited  in  Lincoln  Park  Chapter  No.  177,  R.  A.  M.  v.  Swatek,  105  111.  App.  609, 
holding  that  a  corporation  regularly  organized  in  conformity  with  statute,  for 
lawful  purpose,  is  a  corporation  de  facto;  Georgia  Southern  &  F.  R.  Co.  v.  Mer- 
cantile Trust  &  D.  Co.  94  Ga.  315,  32  L.  R.  A.  211,  47  Am.  St.  Rep.  153,  21  S.  E. 
701,  holding  corporations  under  special  charters  enacted  after  general  statute, 
at  least  corporations  de  facto;  American  Loan  &  T.  Co.  v.  Minnesota  &  X-  W. 
R.  Co.  157  111.  652,  42  N.  E.  153,  holding  that,  in  absence  of  authorizing  stat- 
ute, company  formed  by  consolidation  of  domestic  with  foreign  corporation -i 
not  de  facto  corporation:  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa. 
253.  91  N.  W.  1081,  holding  acceptance  of  franchise  which  city  was  not  au- 
thorized to  grant  does  not  create  a  color  of  riglit  not  questionable  collaterally: 
Bergeron  v.  Hobbs,  96  Wis.  650,  65  Am.  St.  Rep.  85,  71  N.  W.  1056  (dissenting 
opinion),  majority  holding  that  where  filing  of  certificate  is  condition  prece- 
dent to  incorporation,  organizers  are  individually  liable  for  society's  debts  upc»n 
failure  therein;  Auditor  General  v.  Menominee  County,  89  Mich.  627,  51  N.  W. 
483  (dissenting  opinion)  majority  holding  acquiescence  by  state  senate  in  act:^, 
as  one  of  its  members,  of  one  who  had  been  illegally  seated,  makes  him  a  de 
facto  officer. 

Cited  in  note  (9  L.  R.  A.  33)  as  to  corporations. 

Efitoppel   to  Qaestlon   Incorporation. 

Cited  in  Davis  v.  Stevens,  104  Fed.  237,  holding  validity  of  corporate  exist- 
ence subject  to  collateral  attack  where  there  is  no  law  under  which  corporation 
might  exist;  Kalamazoo  v.  Kalamazoo  Heat,  Light  &  P.  Co.  124  Mich.  83,  82 
N.  W.  811,  holding  that  city  granting  franchise,  under  which  work  has  been 
done  and  expenditures  made,  cannot  question  corporate  existence  by  reason  of  ir- 
regularities in  execution  and  filing  of  papers;  Lehman  v.  Knapp,  48  La.  Ann. 
1155,  20  So.  674,  holding  that  seller  of  goods  to  corporation  not  authorized  to 
deal  as  merchant  is  not  estopped  from  enforcing  stockholders'  liability  as  part- 
ners. 
Partnemhip    liability    of    stockholderB. 

Cited  in  not«  (17  L.  R.  A.  550)  as  to  partnership  liability  of  stockholders  in 
case  of  defective  or  illegal  incorporation. 
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Distinguiahed  in  Mandeville  v.  Courtwright,  126  Fed.  1011,  holding  stock- 
holders of  corporation  conducting  unautliorized  business  not  liable  as  part- 
ners for  torts  of  its  agents. 

a  L.  R,  A.  107,  COLLIER  v.  COWGER,  52  Ark.  322,  12  S.  W.  702. 
ConMtmctlve  eviction. 

Cited  in  footnotes  to  Grove  v.  Youell,  33  L.  R.  A.  297,  which  holds  life  ten- 
ant evicted  from  room  when  denied  access  by  passage  through  house;   Oakford 
V.  Xixon,  34  L.  R.  A.  575,  which  holds  destruction  of  wall  for  advertising  pur- 
poses not  eviction. 
I>ain«flre0   for   breacb   of   ^warranty. 

Cited  in  Dillahunty  v.  Little  Rock  &  Ft.  S.  R.  Co.  59  Ark.  636,  27  S.  W.  1002, 
holding  covenantee  entitled,  under  warranty,  to  necessary  expenditure  to  ex- 
tinguish adverse  title,  but  not  exceeding  amount  paid  covenantor,  with  inter- 
est; Smith  V.  Corege,  53  Ark.  299,  14  S.  \V.  93,  holding  assignor  of  note  war- 
ranting collection  liable  for  consideration  and  costs  of  assignee's  unsuccessful 
suit  thereon;  West  Coast  Mfg.  &  Invest.  Co.  v.  West  Coast  Improv.  Co.  31 
Wash.  614,  72  Pac.  455,  holding  measure  of  damages  for  breach  of  warranty 
by  failure  of  title  to  part  of  land  is  proportional  part  of  consideration,  with 
interest. 

6  L.  R.  A.  108,  Re  DALPAY,  41  Minn.  532,  16  Am.  St.  Rep.  729,  43  N.  W.  564. 
AsMlsrnment    for  creditors;    property    In   another  atnte. 

Cited  in  Re  Harrison,  40  Minn.  335,  48  X.  W.  1132,  holding  illegal  prefer- 
ence or  concealment  with  respect  to  property  in  another  state  defeats  insolv- 
ent's right  to  discharge;  Re  Kahn,  55  ^linn.  512,  57  X.  W.  154,  holding  agree- 
ment in  state  to  give  preference  by  shipping  goods  to  creditor  in  another  state 
illegal. 

Cited  in  notes  (23  L.  R.  A.  35)  on  transfer  of  property  out  of  state  by 
bankruptcy  or  insolvency  proceedings  or  assignment  for  creditors;  (17  L.  R.  A. 
84,  85)    on  supremacy  of  state  or  nation  over  devolution  of  property. 

Innolvency   defined. 

Cited  in  Stone  v.  Dodge,  96  Mich.  524,  21  L.  R.  A.  287,  50  N.  W^  75,  defining 
insolvency  as  inability  to  meet  maturing  obligations,  in  ordinary  course  of  busi- 
ness. 

Cited  in  note   (10  L.  R.  A.  707)    on  what  constitutes  insolvency-. 

6  L.  R.  A.   Ill,  KETTLE  RLV'ER  R.  CO.  v.  EASTERN  R.  CO.  41  Minn.  461, 

43  N.  \\.  469. 
Public   mie  Jnstlfylnfp   taklngr  by   eminent   domain. 

Cited  in  Chicago,  B.  &  N.  R.  Co.  v.  Porter,  43  ^linn.  530,  46  N.  W.  75,  holding 
switch  which  public  have  right  to  use,  public  use  justifying  taking  land  by  con- 
demnation: St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Petty,  57  Ark.  308,  20  L.  R.  A.  440, 
21  S.  W.  884,  holding  side  track  for  legitimate  railroad  purposes,  though  bene- 
fiting particular  shipper,  public  use;  Butte,  A.  &  P.  R.  Co.  v.  Montana  Union 
R.  Co.  16  Mont.  523.  31  L.  R.  A.  304,  50  Am.  St.  Rep.  508,  41  Pac.  232,  holding 
connection  of  mines  with  market  public  use  justifying  condemnation  of  lands  for 
railroad;  Ulmer  v.  Lime  Rock  R.  Co.  98  Me.  588,  57  Atl.  1001,  holding  railroad 
L.  R.  A.  Au.— Vol.  I.— 47. 


may  condemn  land  for  branch  track  to  single  quarry;  Re  Split  Rock  Cable  Co. 
58  Hun,  358,  12  N.  Y.  Supp.  116,  holding  tramway  intended  for  use  of  private 
company,  not  accessible  to  public  except  by  permission,  not  public  use:  Board 
of  Health  v.  Van  Hoesen,  87  Mich.  538,  u\.  R.  A.  116,  49  N.  W.  894,  holdincr 
that  cemetery  corporation,  with  discretionary  power  to  sell  lots  to  individual?, 
cannot  condemn  lands. 

Cited  in  footnotes  to  Bridal  Veil  Lumbering  Co.  v.  Johnson,  34  L.  R.  A.  36>«. 
which  sustains  right  of  railroad  built  through  timbered  region  for  few  mile< 
to  sawmill,  to  exercise  of  eminent  domain;  Re  Chicago  &  N.  W.  R.  Co.  56  L. 
R.  A.  240,  which  sustains  right  to  condemn  land  for  spur  track  to  reach  large 
ice  industry:  Kansas  &  T.  Coal  R.  Co.  v.  Northwestern  Coal  k  Min.  Co.  51 
L.  R.  A.  036,  which  holds  railroad  company  entitled  to  exercise  of  eminent  do- 
main, though  railroad  short  and  built  chiefly  to  transport  coal  of  particular 
company. 

Cited  in  note  (20  L.  R.  A.  435)  on  power  to  condemn  right  of  way  for 
railroad  sidings  to  private  establishments. 

CovenantH   relating:    to   land,    enforceable   agrainat   flrranteen    irltli    notice. 

Cited  in  Jellison  v.  Halloran,  44  Minn.  203,  46  N.  W.  332,  holding  one  clainiiiii: 
ownership  chargeable  with  notice  of  recorded  mortgage  and  rights  accruin.u'^ 
thereunder;  ^liller  v.  Fasler,  42  Minn.  367,  44  N.  W.  256,  holding  second  mort- 
gagee bound  by  owner's  assumption  of  first  mortgage  by  deed  on  record;  Lyniau 
V.  Suburban  R.  Co.  190  HI.  329,  52  L.  R.  A.  640,  60  N.  E.  515,  holding'that 
covenant  to  maintain  depot  at  certain  place  in  consideration  of  right  of  way 
runs   with   land. 

Cited  in  footnotes  to  Doty  v.  Chattanooga  Union  R.  Co.  48  L.  R.  A.  160.  which 
holds  covenant  for  running  certain  trains  binding  on  subsequent  purchaser  of 
railroad;  Mott  v.  Oppenheimer,  17  L.  R.  A.  400,  which  construes  as  running 
with  the  land  an  agreement  for  party  wall,  expressly  declared  to  run  with  land. 

0  L.  R.  A.  110,  STATE  v.  VANDERSLUIS,  42  Minn.   129,  43  N.  W.  789. 
E<inal  protection  and  prlvlleHreN. 

Cited  in  State  ex  ret.  Kellogg  v.  Currens,  111  Wis.  437,  56  L.  R.  A.  256,  87 
N.  W.  501,  sustaining  act  requiring  examination  of  graduate  of  foreign  me«l- 
ical  college  before  licensing;  State  v.  Bair,  112  Iowa,  468,  51  L.  R.  A.  778, 
84  X.  \V.  532,  sustaining  act  limiting  practice  of  medicine  to  those  having  diplo- 
ma, passing  examination,  or  who  have  practised  five  years;  State  v.  Knowles, 
00  M(l.  050.  40  L.  R.  A.  608,  45  Atl.  877,  sustaining  exemption  of  graduates 
of  regular  collrge  of  dentistry  from  examination  for  license;  State  v.  Creditor, 
44  Kan.  507,  21  Am.  St.  Rep.  306,  24  Pac.  346,  sustaining  exemption  of  den- 
tists practising  in  state  from  requirement  of  license;  State  v.  Beck,  21  R.  L 
205,  45  L.  R.  A.  271,  43  Atl.  366,  holding  practitioners  of  medicine  exempted 
from    restrictions   as   to   practice   of   dentistry. 

Cited  in  footnotes  to  Xoel  v.  People,  52  L.  R.  A.  287,  which  holds  void,  act 
giving  exclusive  privilege  to  sell  patent  medicines  to  registered  pharmacists; 
State  V.  Bair,  51  L.  R.  A.  776,  which  sustains  statute  requiring  examination 
before  state  board  of  examiners,  five  years*  practice,  or  certificate  from  medical 
school,   before   practising   medicine. 

Cited  in  note  (14  L.  R.  A.  582)  on  constitutional  equality  as  to  privileges, 
immunities,  and  protection. 
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Police   poiprer. 

Cited  in  Ex  parte  Lucas,  160  Mo.  232,  61  S.  W.  218,  sui 
ing  trade  of  barbers  so  as  to  prevent  spread  of  contagion i 
rel  Burroughs  v.  Webster,  150  Ind.  817,  41  L.  R.  A.  217,  5( 
ing  act  requiring  all  physicians  to  obtain  new  license;  S 
80  Wis.  257,  27  Am.  St.  Rep.  34,  49  N.  W.  818,  upholding 
macists  to  register  and  pay  registration  fee. 

ReaaonableneflH    of    resnlatlona. 

Cited  in  Com.  v.  Gibson,  21  Pa.  Co.  Ct.  238,  7  Pa.  Dist.  ] 
lation  excepting  practising  dentists  from  act  regulating  d 
Railroad  Commission  V.  Houston  &  T.  C.  R.  Co.  16  Tex.  Civ 
526,  sustaining  rules  of  railroad  commissioners  regulating 
ton  as  reasonable. 

(J  L.  R.  A.  121,  McKINNON  v.  VOLLMAR,  75  Wis.  82,  17  . 

N.  W.  800. 
Recovery  of  parcbane  price  of  land. 

Cited  in  Graham  v.  Merchant,  43  Or.  305,  72  Pac.  1088 
money  had  and  received  maintainable  against  vendor  abanci 
containing  forfeiture  clause,  who  accepted  payment  after 
Glfect   of  false  representatloiiH. 

Cited  in  Hart  v.  Moulton,  104  Wis.  359,  76  Am.  St.  Rep. 
holding  purchaser's  false  statements  as  to  financial  abilit.^ 
sion,  although  he  intends  to  pay;  Hoock  v.  Bowman,  42  I 
Rep.  691,  60  N.  W.  389,  holding  purchaser  entitled  to  re 
of  sale  of  lots  the  location  of  which  was  misrepresented;  Zi 
WMs.  421,  88  N.  W.  605,  holding  rescission  authorized  where  < 
title  to  only  part  of  land  pointed  out  in  good  faith  as  his 
Co.  V.  Mihills,  80  Wis.  561,  50  N.  W.  507,  holding  action  for 
for  false  representation  as  to  quality  of  lumber  sold,  thoiig 
lent   intent   existed. 

Cited  in  footnotes  to  Bigham  v.  Madison,  47  L.  R.  A.  2t 
rescission  for  mutual  mistake  as  to  location  of  boundary  1 
vendor;  H.  W.  Williams  Transp.  Line  v.  Darius  Cole  Tran 
939,  which  denies  right  to  rely  on  false  representations  as 
boat,  if  express  warranty  as  to  speed  is  inserted  in  contrac 
53  L.  R.  A.  769,  which  denies  deceit  of  land  owner  in  maki 
tions  as  to  quantity,  under  belief  in  their  truth. 

Cited  in  note   (37  L.  R.  A.  608)   on  right  to  rely  on  repr 
eflfect  contract,  as  basis  for  charge  of  fraud. 
Authority   of   agrent. 

Cited  in  Gunther  v.  Ullrich,  82  Wis.  228,  33  Am.  St.  Re] 
holding  OA^Tier  of  land  liable  for  damage  resulting  from  ag 
tions  as  to  its  situation  to  one  exchanging  goods  for  same; 
Thomas  Clock  Co.  v.  Cass  County,  53  Neb.  770,  74  N.  W. 
of  agent  negotiating  for  sale  of  clock  to  appoint  her  husba 
cipal  in  receiving  payment;  Kampman  v.  Nicewaner,  60  Xeb. 
raising  question  as  to  power  to  delegate  authority  from  mort< 
of  mortgage  debt  at  foreclosure  sale ;  Porter  v.  Beattie,  88  Wi 
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Bustaining  purchaser's  right  to  rely  on  representations  by  agent  as  to  quality 
and  location  of  land,  whose  falsity  is  not  obviously  discoverable. 

Cited  in  footnote  to  Milton  v.  Johnson,  47  L.  R.  A.  529,  which  denies  power 
of  subagent  to  apply  proceeds  of  debt  collected,  to  payment  of  claim  due  him 
from   principal   agent. 

Distinguislied  in  Williams  v.  Moore,  24  Tex.  Civ.  App.  406,  58  S.  W.  953,  de- 
nying real  estate  agent's  power  to  employ  broker  so  as  to  bind  principal  for 
commissions  on  selling  to  purchaser  found  by  broker;  Hoyer  v.  Ludington,  100 
Wis.  445,  76  N.  W.  348,  holding  principal  not  responsible  for  misrepresentations 
of  agent  as  to  incorporation  of  company  to  purchase  land  for  sale  of  which  only 
he   is  employed. 

Siifllclency  of  complaint. 

Cited  in  Thomson  v.  Elton,  109  Wis.  596,  85  N.  W.  425,  holding  allegation  that 
money  was  used  for  lawful  town  purposes  sufficient  in  action  for  money  had  and 
received. 

6  L.  R.  A.  125.  STATE  v.  SCHWEITZER,  57  Conn.  532,  18  Atl.  787. 
Defense  to  proaecntlon  for  nonanpport. 

Cited  in  People  v.  Bliskey,  21  Misc.  434,  47  N.  Y.  Supp.  974,  and  People  v. 
Brady,  13  Misc.  296,  34  N.  Y.  Supp.  1118,  holding  adultery  of  wife  defense  to 
prosecution  for  nonsupport;  Keller  v.  Foleron,  36  Misc.  530,  73  N.  Y.  Supp.  951, 
holding  adultery  of  wife  no  defense  to  surety  on  bond  of  husband  to  pay  weekly 
toward  her  support. 
Sufficiency   of   complaint   for   violation    of   ordinance. 

Cited  in  State  v.  Carpenter,  60  Conn.  106,  22  Atl.  497,  holding  allegation  that 
place  was  kept  for  playing  policy,  contrary  to  ordinance,  sufficient. 

Cited  in  footnote  to  Haughn  v.  State,  59  L.  R.  A.  789,  which  holds  indictment 
for  bunco  steering  which  follows  statutory  language  insufficient. 

Preponderance  of  evidence. 

Cited  in  State  v.  Ballou,  20  R.  I.  613,  40  Atl.  861,  holding  accused  seeking 
to  excuse  manslaughter  on  ground  of  attack  must  prove  it  by  preponderance 
of  evidence;  Tucker  v.  State,  89  Md.  482,  46  L.  R.  A.  185,  43  Atl.  778,  holding 
burden  of  showing  justification  for  shooting  one  attacking  third  person  is  on  de- 
fendant in  action  for  wrongfully  causing  death. 

6  L.  R.  A.  128,  PEOPLE  v.  ANDREWS,  115  N.  Y.  427,  22  X.  E.  358. 
Kvaiiion  of  excise  la^vrs  by  clnbs. 

Followed  in  People  v.  Sinell,  34  N.  Y.  S.  R.  899,  12  N.  Y.  Supp.  40,  sus- 
taining conviction  for  illegal  sale  of  liquor,  where  club  was  mere  pretense  to 
evade  excise  law. 

Explained  in  People  v.  Adelphi  Club,  149  N.  Y.  10,  31  L.  R.  A.  512,  footnote 
p.  510,  52  Am.  St.  Rep.  700,  43  N.  E.  410,  holding  furnishing  of  liquors  to 
member  of  bona  fide  social   club  not  a  sale. 

Cited'  in  Peoi)le  v.  Lulirs,  7  Misc.  504,  28  N.  Y.  Supp.  498,  holding  it  misde- 
meanor for  steward  of  incorporated  club  without  license,  to  serve  liquors  for  pay 
to  members;  Re  Lyman,  28  App.  Div.  130,  50  X.  Y.  Supp.  977.  holding  that  club, 
once  bona  fide,  may  be  changed  into  establishment  to  evade  law,  and  thereby 
forfeit  license;  Barden  v.  Montana  Club,  10  Mont.  335,  11  L.  R.  A.  595,  footnote 
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p.  593,  24  Am.  St.  Rep.  27,  25  Pac.  1042,  holding  bona  fide  s( 
quors  to  members  and  guests  at  fixed  prices  witliout  prol 
seller;  People  v.  Bradley,  33  N.  Y.  S.  R.  564,  11  N.  Y.  Supp. 
vietion  of  steward  of  fake  club  furnishing  liquor  to  nieml 
State  V.  Boston  Club,  45  La.  Ami.  592,  20  L.  R.  A.  187,  foo 
895,  holding  incorporated  social  club  must  have  license,  wh 
license  for  "sales,  gifts,  or  other  disposition;"  Krnavek  v.  ^ 
Rep.  49,  41  S.  W.  612,  upholding  conviction  where  sale  Wii 
of  fake  club  to  member;  Com.  v.  Tierney,  1  Pa.  Dist.  R.  2( 
holding  sale  of  liquor  above  cost  by  steward  of  incorporated 
legal. 

Cited   in   footnote  to   State  v.   En^ton   Social,   Literary,   «! 
L.  R.  A.  64,  which  holds  furnishing  of  liquor  to  members 
of  fixe<l  prices  a  sale. 

Cited  in  notes  (10  L.  R.  A.  82)  on  taxation  of  social  clubs 
on   sales  of  liquor  by  social  club. 

Distinguished  in  State  ex  rel.  Bell  v.  St.  Louis  Club,  12i" 
A.  580,  footnote  p.  573,  28  S.  W.  604,  holding  distribution  of 
social  club  to  members  not  a  salt  within  dramshop  act. 

6  L.  R.  A.  132,  CLARK  v.  FOSDICK,  118  N.  Y.  7,  16  Am. 

E.  nil,  23  N.  E.  136. 
Validity  of  •eparatlon   aarreementfl. 

Cited  in  Buckel  v.  Suss,  28  Abb.  N.  C.  24,  18  N.  Y.  Supi 
wife  having  executed  valid  separation  agreement  cannot  i 
enticement;  Lawrence  v.  LawTenco,  31  Misc.  649,  64  X.  Y.  Si 
in  ecjuity  agreement  between  husband  and  wife,  already  soj 
nance  of  children;  Grube  v.  Grube,  65  App.  Div.  241,  72  > 
fusing  to  allow  wife,  under  valid  separation  agreement,  wee 
ing  divorce  action;  Chamberlain  v.  Cuming.  37  Misc.  816,  7 
holding  agreement  after  separation  valid,  although  referrii 
fiituro;  Durj'ea  v.  Bliven,  122  N.  Y.  570,  25  N.  E.  908,  an( 
38  Misc.  460,  77  N.  Y.  Supp.  1015,  holding  agreement  after 
trustee,  valid;  Stebbins  v.  Morris,  19  ^lont.  120,  47  Pac.  ( 
tion  mii'^t  be  necessary  to  validate  separation  agreement;  Foi 
X.  H.  512,  54  L.  R.  A.  503,  footnote  p.  554,  48  Atl.  1088,  hoi 
aration  agreement  between  husband  and  wife  void;  Carling 
493,  86  X.  Y.  Supp.  4G,  holding  agreement,  after  separation, 
tenance  of  w4fe,  not  contrary  fo  public  7>')licy. 

Cited  in  footnotes  to  Henderson  v.  Heilvlerson,  48  L.  R.  i 
nnmodifiable,  without  wife's  consent,  decree  in  conformil 
agreement  for  payment  of  stipulated  monthly  sum  for  wife's 
V.  Baum,  53  L.  R.  A.  050,  which  holds  void,  separation  agre 
tion  that  husband  sup])ort  wife  and  children,  and  assign  f 
Palmer  v.  Palmer,  61  L.  R.  A.  641,  which  holds  void,  cor 
band  and  wife  to  secure  divorce. 

Cited  in  note  (9  L.  R.  A.  113)  on  articles  of  separation  b( 
wife. 

Distinguished  in  Lawrence  v.  Lawrence,  32  Misc.  505,  6( 
holding   agreement   to   support   children,   solely   between   husl 
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separated,  pending  divorce,  void;  Poillon  v.  Poillon,  49  App.  Div.  343,  G3  X.  V. 
Supp.  301,  Affirming  20  Misc.  608,  61  N.  Y.  Siipp.  582,  holding  agreement  be- 
tween husband  and  wife  to  separate,  void;  Edic  v.  Horn,  42  Misc.  30.  85  X.  Y. 
Supp.  535,  holding  tripartite  agreement  for  separate  maintenance,  con  firming 
one  made  while  living  together,  against  public  policy. 

Kffeot   of   divorce   on   •eparation   agrreenientM. 

Cited  in  Galusha  v.  Galusha,  116  N.  Y.  645,  6  L.  R.  A.  487,  15  Am.  St.  Rep. 
453,  22  X.  E.  1114,  holding  valid  separation  agreement  unnffccted  by  decree  of 
divorce;  Chamberlain  v.  Cuming,  29  X.  Y.  S.  R.  675,  8  N.  Y.  Supp.  851,  hold- 
ing, valid  separation  agreement  not  rescinded  by  action  for  divorce  and  applica- 
tion for  alimony  and  counsel  fees;  Taylor  v.. Taylor,  32  Misc.  .314,  60  X.  \'.  Supp. 
581,  holding  unlawful  marriage  of  husband  after  valid  separation  agreement  does 
not  entitle  wife  to  alimony;  Jones  v.  Jones,  1  Colo.  App.  31,  27  Pac.  85,  holding 
valid   separation   agreement   unaft'ected   by   divorce   decree   without   alimony. 

6  L.  R.  A.   130,  ROLLER  v.  BEAM,  86  Va.  512,   10  S.  E.  241. 
A«0iirninent  at  policy. 

Cited  in  Spooner  v.  Hilbish,  92  Va.  339,  23  S.  E.  751,  upholding  action  by 
personal  representative  and  creditor  of  deceased  to  set  aside  assignment  of  policy. 

Cited  in  footnotes  to  Steele  v.  Gatlin,  59  L.  R.  A.  129,  which  holds  complete 
gift  not  made  by  verbal  assignment  of  life  policy,  accompanied  with  words  in- 
dicating intent  to  give,  and  delivery  of,  policy;  Opitz  v.  Karel,  62  L,  R.  A.  982. 
holding  insured  may  make  valid  gift  of  proceeds  by  delivery  of  policy  payable 
to  personal  representative;  Mc(Juillan  v.  Mutual  Reserve  Fund  Life  Asso.  56  L. 
R.  A.  233,  which  sustains  right  to  provide  that  assigned  policy  shall  be  void 
as  to  all  above  debt  due  assignee:  Steinback  v.  Diepenbrock,  44  L.  R.  A.  417. 
which  authorizes  assignment  of  policy  to  one  having  no  insurable  interest: 
Chamberlain  v.  Butler,  54  L.  R.  A.  338,  which  sustains  right  to  assign  indicy  on 
own  life  to  one  without  insurable  interest:  Mutual  Reserve  Fund  Life  As«o. 
V.  Hurst.  20  L.  R.  A.  761,  which  holds  assignee's  insurable  interest  as  crtniitor 
not  condition  of  recovery  on  policy;  American  Mut.  L.  Ins.  Co.  v.  Bertram.  V*A 
L.  R.  A.  1)35,  holding  innocent  assignee  of  policy  taken  by  person  without  in- 
surable interest  in  life  of  insured   may  recover  premiums   paid. 

Disapproved  in  Farmers  &  T.  Bmk  v.  Johnson,  118  Iowa,  285,  01  X.  W.  1074, 
holding  life  insurance  policy  may  be  assigned  to  person  without  insurable  intere-^t. 

Insai'able  Interest. 

Cited  in  Long  v.  Meriden  Britannia  Co.  94  Va.  603,  27  S.  E.  499,  holding  as- 
signment  of  policy  as  security  valid,  though  debtor  thereafter  be  released  from 
personal  liability;  Crosswell  v.  Connecticut  Indemnity  Asso.  51  S.  C.  108,  28 
S.  E.  200,  holding  valid  policy  assigned  in  good  faith  to  person  without  in- 
surable interest  by  beneficiary  and  insured,  with  insurer's  consent ;  Tate  v. 
Commercial  Bldg.  Asso.  97  Va.  77,  45  L.  R.  A.  245,  75  Am.  St.  Rep.  770,  33 
S.  E.  382,  holding  building  association  has  no  insurable  interest  in  meml)er  not 
indebted  to  it. 

Cited  in  footnote  to  Adams  v.  Reed,  35  L.  R.  A.  692,  which  holds  woman  has 
insurable  interest  in  life  of  son-in-law. 

Amount    rocovernblc   by   aimlf^nee   of  policy. 

Cited  in  New  York  L.  Ins.  Co.  v.  Davis,  96  Va.  741,  44  L.  R.  A.  306,  32 
S.  E.  475,  holding  assignee  of  policy  to  secure  debt  limited  to  recovery  of  in- 
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<lebtednes3;.  Tate  v.  Commercial  Bldg.  Asso.  97  Va.  78,  45  L. 
St.  Rep.  770,  33  S.  E.  382,  holding  association  receiving  pr 
policy  can  retain  only  amount  of  premiums  paid  by  it  and  < 
Bank  v.  Loh,  104  Ga.  452,  44  L.  R.  A.  381,  31  S.  E.  459,  ai 
V.  Terry,  09  Va.  196,  37  S.  E.  843,  holding  creditor's  insural 
or's  life  limited  to  amount  of  debt,  premiums  paid,  and  i 
Kuhns,  1  Ind.  App.  618,  27  N.  E.  980,  holding  holder  of  ^ 
<ther's  life  cannot  assign  same  to  creditors  without  insurabl 
Lapeyre,  48  La.  Ann.  755,  35  L.  R.  A.  652,  19  So.  821,  holdi 
titled  to  proceeds  of  policy  beyond  advances,  attorney's  fees 

6  L.  R.  A.  140,  STOELKER  v.  THORNTON,  88  Ala.  241, 
Aaslflrnment  of  Inaiirance   policy. 

Cited  in  Culver  v.  Guyer,  129  Ala.  607,  29  So.  779,  holdin) 
ance  policy  holds,  as  trustee,  excess  of  proceeds  over  outl 
V.  Stikes,  112  Ala.  588,  20  So.  950,  holding  guardian  car 
•child's  part"  of  proceeds  of  benefit  certificate,  as  promised 
in  consideration  of  payment  of  assessments;  Sands  v.  Ham; 
18  So.  489,  holding  creditor  entitled  to  proceeds  of  insura: 
to  secure  bona  fide  debt;  Farmers  &  T.  Bank  v.  Johnson,  11 
W.  1074,  sustaining  assignment  of  life  insurance  policy  i 
without  insurable  interest. 

^—  Iii«iirer*s  rules  an  to  transfer  of  policy. 

Cited  in  Nye  v.  Grand  Lo<lge,  A.  O.  U.  W.  9  Ind.  App.  154, 
ing  beneficiary  certificate  assignable  to  one  without  interest 
not  used  as  cloak  for  wager,  and  where  not  obnoxious  to  s< 

Cited  in  notes  (7  L.  R.  A.  189)  on  transfer  of  nuitual 
(15  L.  R.  A.  351)  on  changing  designation  in  benefit  certificat 
prescribed  method. 

«  L.  R.  A.   143,  DEAN  v,   PENNSYLVANIA  R.  CO.   129  P 

Rep.  733.  18  Atl.  718. 
Imputed    neR-llfpence. 

Cited  in  Bunting  v.  Hogsett,  139  Pa.  375,   12  L.  R.  A.  27 
192,  21  Atl.  31,  holding  that  carrier's  negligence  cannot  be 
ger  so  as  to  defeat  recovery  from  third  person  for  negligenco 
Fed.  648,  holding  negligence  of  driver  of  private  eonveyanc 
one  riding  with  him   with   right   to  assume   that   driver   is 
care;    Downey   v.   Philadelphia    Traction    Co,    14    Pa.    Co.    Ct 
R.   82,  holding  that   passenger  upon   street   car,   injured   by 
street    car    company    and    railroad    company,    may    have    ver 
Mullen  V.  Owosso,  100  Mich.   108,  23  L.  R.  A.  694,  footnote 
Rep.  436,   58  N.   W.   663    (dissenting  opinion),   majority   ho 
driver  of  private  carriage  is  imputable  to  woman  of  age  of  di 
riding  with  him;  Lohman  v.  McManus,  23  Pa.  Co.  Ct.  502, 
holding  negligence  of  driver  to  be  imputed  to  guest  knowing 
risk  presented;   Duval  v.  Atlantic  Coast  Line  R.  Co.   134  ]S 
A.  727,  46  S.  E.  750,  holding  negligence  of  driver  not  imput 
vehicle. 
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Cited  in  footnotes  to  Union  P.  R.  Co.  v.  Lapsley,  16  L.  R.  A.  800,  whifrh 
holds  negligence  of  carriage  owner  in  driving  team  not  imputable  to  passen- 
ger; East  Tennessee,  V.  &  G.  R.  Co.  v.  Markens,  14  L.  R.  A.  281,  which  holds 
hack  driver's  negligence  in  colliding  with  train  not   imputable  to  passenger. 

Cited  in  notes  (8  L.  R.  A.  844)  as  to  imputation  of  negligence  to  ehihi: 
(9   L.  R.  A.   157)    as  to  imputation  of  driver's  negligence  to  passenger. 

Disapproved  in  Matthews  v.  Delaware,  L.  &  W.  R.  Co.  66  N.  J.  L.  37,  22  L  K. 
A.  262,  27  Atl.  919,  holding  that  where  collision  occurs  through  concurring  n*-::- 
ligence  of  street  car  and  railroad  companies,  passenger  may  maintain  joint  action. 
Contrlbiitory    neKlifirence. 

Cited  in  Snyder  v.  Penn  Twp.  14  Pa.  Super.  Ct.  154,  holding  one  riding  upon 
another's  w^agon,  who  joins  him  in  testing  dangers  which  she  knows  exist,  guilty 
of  contributory  negligence;  Illinois  C.  R.  Co.  v.  McLeod,  78  Miss.  342,  52  L.  R.  A. 
956,  footnote,  p.  954,  84  Am.  St.  Rep.  630,  29  So.  76,  holding  one  riding  with 
hired  team,  vehicle,  and  driver,  guilty  of  contributory  negligence  in  not  checkin'4 
or  remonstrating  with  latter  in  case  of  apparent  peril  from  crossing  before  ap- 
proaching train;  Miller  v.  Louisville,  N.  A.  &  C.  R.  Co.  128  Ind.  101,  25  Am.  St. 
Rpp.  416,  27  N.  E.  339,  holding  wife  riding  with  husband,  guilty  of  contributorA- 
negligence  in  failing  to  exercise  ordinary  care  at  railroad  crossing  known  to  her 
to  be  dangerous. 

Cited  in  footnotes  to  Howe  v.  Minneapolis,  St.  P..  &  S.  Ste.  M.  R.  Co.  30  L.  R. 
A.  684,  which  holds  negligence  of  one  riding  with  another  when  injured  at  mil- 
road  crossing  a  question  for  jury;  Western  &  A.  R.  Co.  v.  Ferguson,  54  L.  R.  A. 
802,  which  holds  failure  to  look  when  within  30  feet  of  track  does  not  prevent  rt"- 
covery. 

Distinguished  in  Carr  v.  Easton,  142  Pa.  143,  21  Atl.  822,  holding  guest  in 
sleigh  overturned  in  turning  aside  to  pass  approaching  team  not  guilty  of  con- 
tributory negligence,  as  matter  of  law,  if  danger  not  patent:  Cahill  v.  Cincinnati. 
N.  O.  &  T.  P.  R,  Co.  92  Ky.  357,  18  S.  W.  2,  holding  that  driver's  negligence 
cannot  be  imputed  to  guest;  O'Toole  v.  Pittsburgh  &  L.  E.  R.  Co.  158  Pa.  107, 
22  L.  R.  A.  609,  38  Am.  St.  Rep.  830,  27  Atl.  737,  holding  crippled  passenger  on 
street  car  approaching  railroad  crossing,  which  stopped  75  feet  away  and  again 
started,  under  no  duty  to  ascertain  safety  of  crossing  and  to  jump  if  dangerous; 
Baltimore  &  O.  R.  Co.  v.  State,  79  Md.  344,  47  Am.  St.  Rep.  415,  29  Atl.  518,  hold- 
ing invited  guest  of  able  and  competent  driver  of  quiet  horse  not  chargeable  with 
driver's  negligence,  where  himself  without  blame;  Howe  v.  Minneapolis,  St.  P.  &. 
S.  Ste.  M.  R.  Co.  62  Minn.  81,  30  L.  R,  A.  088,  54  Am.  St.  Rep.  616,  64  X.  W.  102. 
holding  negligence  of  guest  riding  with  driver  over  whom  he  had  no  control,  for 
jury,  where  injury  avoidable  by  exercise  of  due  care  by  one  in  control. 

6  L.  R.  A.  146,  DURE  v.  BEAUDRY,  150  Mass.  448,  16  Am.  St.  Rep.  228,  23 

N.  E.  222. 
Minor**    dlsnfllrinance. 

Cited  in  Morse  v.  Ely,  154  Mass.  459,  26  Am.  St.  Rep.  263,  28  X.  E.  577,  and 
White  V.  New  Bedford  Cotton  Waste  Corp.  178  Mass.  24,  59  N.  E.  642,  holding: 
that  minor's  right  to  disaffirm  does  not  depend  upon  putting  the  other  party  in 
statu  quo;  Gillis  v.  Goodwin,  180  Mass.  140,  91  Am.  St.  Rep.  265,  61  N.  E.  813, 
holding  that  minor's  contract  to  purchase  bicycle  may  be  disaffirmed  without 
allowing  for  rent  and  use,  or  putting  other  party  in  statu  quo. 

Cited  in  notes  (15  L.  R,  A.  213)  as  to  infant's  right  to  repudiate  contract  for 
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servicer  and  sue  on  quantum  meruit;  (26  L.  R.  A.  181)  as  to 
ing  consideration  in  order  to  disalTirm  infants'  contracts. 


6  L.  K  A.  147,  WEEKS  v.  HOBSON,  160  Mass.  377,  23  N.  E 
Cy  pres  doctrine. 

Cited  in  Atty.  Gen.  v.  Briggs,  164  Mass.  568,  42  N.  E.  1 
quest  for  support  of  school  in  specified  district  should,  on  i 
district,  be  applied  to  maintenance,  as  near  as  possible,  of  s 
tory,  though  it  accommodates  children  from  other  territory  a 
Gten.  179  Mass.  106,  60  N.  E.  391,  holding  that,  upon  failur 
for  charitable  purpose,  they  may  be  sold  and  income  of 
devisee's  general  purposes,  or,  when  possible,  to  fulfilment  < 
plan;  Lackland  v.  Walker,  161  Mo.  255,  52  S.  W.  414,  holdi 
decree  sale  of  lands  devised  for  charitable  purpose,  when  n( 
tration  of  trust,  although  declared  inalienable;  Tacoma  v.  T 
Wash.  246,  68  Pac.  723,  holding  that  trustees  may  sell  land  d' 
although  donor  intended  it  to  be  used  instead  of  sold;  Teele 
168  Mass.  343,  38  L.  R.  A.  630,  60  Am.  St.  Rep.  401,  47  N.  E. 
of  purpose  of  bequest  for  building  cnapol,  as  nonsupportable, 
version  to  repair  neighboring  parish  church,  or  for  parish  1 
or  general  benefit;  Boston  v.  Doyle,  184  Mass.  382,  68  N.  E 
upon  abolition  of  class  of  persons  designated  as  managers 
equity  will  appoint  other  managers ;  Old  ladies'  Home  v.  lIofT 
89  N.  W.  1066,  holding  orphan  asylum,  near  but  not  within  < 
titled  to  bequest  to  asylum  in  certain  city,  if  any  in  existeno 

Cited  in  footnotes  to  Crerar  v.  Williams,  21   L.  R.  A.  454 
mode  for  taking  effect  of  charity  will  be  provided  if  mode 
fails;  Kelly  v.  Nichols,  19  L.  R.  A.  413,  which  holds  doctrim 
cable  to  bequest  not  made  to  definite  charitable  use. 

6  L.  R.  A.   149,  BULLITT  v.  FARRAR,  42  Minn.  8,   18  Ai 

X.  W.  566. 
RepreMentatlons    Trlthont    kno^lcdgre. 

Cited  in  Carlton  v.  Hulett,  49  Minn.  319,  51  N.  W.  1053, 
false  representations  fraudulent;   Hamlin  v.  Abell,  120  Mo. 
Snively  v.  Meixsell,  97   111.  App.  372;   Knappen  v.   Freeman 
N.   W^   533,  —  holding   unqualified    afllrmation    amounts   to 
sonal  knowledge;  Charles  P.  Kellogg  Co.  v.  Hohn,  82  Minn, 
holding  it  immaterial  whether  merchant  knew  statements  as 
false  and  fraudulent;  Hadcock  v.  Osmer,  153  N.  Y.  010,  47  X.  1 
representations,   without  knowledge,   actionable;    Gerner   v.   ^ 
84  N.  W.  696,  holding  assertion  of  fact  as  of  personal  know 
knowledge,  wuful  falsehood;   Martin  v.   Eagle  Development 
Pac.  216,  holding  representations  which  evidently  did  not  mi 
basis  for   claim  of  fraud. 

Cited  in  notes  (11  L.  R.  A.  197)  on  action  for  deceit  and  in 
tions  in  case  of  breach  of  warranty;  (35  L.  R.  A.  431)  on  expi 
fraud. 
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Fraudulent   intent. 

Cited  in  Martin  v.  Eagle  Development  Co.  41  Or.  455,  69  Pac.  216,  holding 
false  representations  to  purchaser  of  property  not  actionable  where  he  was  not 
misled;  Watson  v.  Jones,  41  Fla.  253,  25  So.  078,  upholding  declaration  alleging 
actual  knowledge  and  constructive  knowledge  of  falsity  6f  statements. 
False    statement*    Innoeently    made. 

Citod  in  Browning  v.  National  Capital  Bank,  13  App.  D.  C.  17,  holding  belief 
in  truth  of  false  representation  no  defence;  Adams  v.  Reed,  11  Utah.  504,  40  Pac. 
720,  and  Vaughn' v.  Smith,  34  Or.  57,  55  Pac.  99,  rescinding  conveyance  because  of 
false  representations  as  to  title,  although  innocently  made. 

C  L.  R.  A.  152,  O'SHIELDS  v.  GEORGIA  P.  R.  CO.  83  Ga.  621,  10  S.  E.  268. 
Stntnte   of   limitations. 

Cited  in  Brunswick  Terminal  Co.  v.  National  Bank,  48  L.  R.  A.  632,  40  C.  C.  A. 
25,  99  Fed.  638,  Reversing  88  Fed.  610,  holding,  in  action  in  Maryland  to  en 
force  liability  of  stockholder  in  Georgia  corporations,  Georgia  statute  of  liniiti^- 
tions  governs;  Theroux  v.  Northern  P.  R.  Co.  12  C.  C.  A.  53,  27  U.  S.  App.  50?*. 
64  Fed.  85,  holding  limitation  in  statute  of  state  giving  right  of  action  govern.-*: 
Williams  v.  St.  Louis  &  S.  F.  R.  Co.  123  Mo.  583,  27  S.  W.  387,  and  Munos  v. 
Southern  P.  Co.  2  C.  C.  A.  165,  2  U.  S.  App.  222,  51  Fed.  190,  holding  that  unless 
statute'  giving  right  of  action  for  tort  prescribes  limitation,  law  of  forum  po% 
erns;  Poff  v.  New  England  Teleph.  &  Teleg.  Co.  72  N.  H.  166,  55  Atl.  891,  holdin- 
plaintiff  in  administrator's  action  for  personal  injuries  to  decetlent  must  show 
action  brought  within  time  limited. 

Cited  in  footnote  to  Allen  v.  Allen,  16  L.  R.  A.  647,  which  holds  right  to  redeem 
land  from  mortgage  or  absolute  deed  given  as  security  governed  by  rule  in  state 
where  land  is  located,  that  right  is  barred  if  debt  is  barred. 

Cited  in  note  (48  L.  R,  A.  638)  as  to  when  statute  of  limitations  will  govern 
action  in  another  state  or  country. 

6  L.  R.  A.  155,  ADAMS  COUNTY  v.  QUINCY,  130  111.  566,  22  N.  E.  624. 
Exemption    from    taxation    or    local    assessments. 

Cited  in  Board  of  Improvement  v.  School  District,  56  Ark.  360,  16  L.  R.  A.  421. 
35  Am.  St.  Rep.  108,  19  S.  W.  969,  holding  school  property  exempt  from  local 
assessment;  Chicago,  use  of  Schools,  v.  Chicago,  207  111.  43,  69  N.  E.  580,  holdini: 
school  prop<;rty  outside  of  section  16  donated  by  Congress,  liable  to  special  assert '^- 
ment,  whether  occupied  for  school  purposes,  vacant,  or  lised  as  source  of  revenui" : 
Franklin  County  v.  Ottawa,  49  Kan.  757,  33  Am.  St.  Rep.  306,  31  Pac.  788,  hold- 
ing county  taxable  for  improvement  of  street  in  front  of  courthouse;  Edward*?  & 
W.  Constr.  Co.  v.  Jasper  County,  117  Iowa,  373,  94  Am.  St.  Rep.  301,  90  N.  W. 
1006.  holding  public  square,  occupied  by  courthouse,  subject  to  assessment  for 
paving  bounding  streets;  Washburn  Memorial  Orphan  Asylum  v.  State,  73  Minn. 
346,  76  N.  W.  204,  holding  charitable  institutions  not  exempt  from  special  loci  I 
improvement  assessments;  New  Orleans  v.  Warner,  175  U.  S.  140,  44  L.  ed.  106, 
20  Sup.  Ct.  Rep.  44,  holding  local  assessments  against  city  of  New  Orleans  for 
drainage  valid;  Yates  v.  Milwaukee,  92  Wi.s.  358,  66  N.  W.  248,  holding  land 
exempted  from  taxation  not  exempted  from  )ocal  assessment;  Atlanta  v.  First 
Presby.  Church,  80  Ga.  742,  12  L.  R.  A.  855,  IS  S.  E.  252,  holding  cliurch  property 
ntt  exempt  from  local  assessment. 
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Cited  in  notes  ( 12  L.  R.  A.  852 )  on  exemption  of  church  property  from  special 
assessment  under  exemption  from  taxes  generally;  (35  L.  R.  A.  38)  on  liability 
to  local  assessments  for  benefits  to  property  exempt  from  general  taxation. 

Distinguished  in  Re  Mt.  Vernon,  147  111.  »63,  23  L.  R.  A.  810,  35  N.  E.  633, 
holding  property  of  strfte  exempt  from  special  taxation. 

Constitutionality    of   loeal    amieii«n*ent«. 

Cited  in  Chicago  &  A.  R.  Co.  v.  Joliet,  153  111.  654,  30  N.  E.  1077,  and  Cliicago 
&  N.  W.  R.  Co.  V.  Elmhurst,  165  111.  155,  46  N.  E.  437,  holding  special  taxation 
for  local  improvement,  in  proportion  to  frontage,  constitutional. 

Nature  of  local  aaaeaanient. 

Cited  in  Springer  v.  Walters,  139  111.  422,  28  N.  E.  761,  and  Chicago  &  A.  R. 
<'o.  V.  Joliet,  153  111.  054,  39  N.  E.  1077,  holding  special  taxation  for  local  im- 
])rovements  proper  exercise  of  taxing  power;  Sea  nor  v.  Whatcom  County,  13  W'ash. 
^0,  42  Pac.  552,  holding  local  assessment  not  a  tax  within  Constitution  forbidding 
legislature  to  tax  municipal  corporations  for  municipal  purposes. 

Cited  in  footnotes  to  jJenver  v.  Knowles,  17  L.  R.  A.  135,  which  holds  local 
r.ssessments  not  a  "tax;"  Pettehone  v.  Smith,  17  L.  R.  A.  423,  which  holds  sewer 
.-•nd  street  assessments  not  within  covenant  for  payment  of  all  taxes  by  lessee. 

Cited  in  notes  (8  L.  R.  A.  369)  on  constitutional  restriction  as  to  valuation, 
equality,  and  uniformity  in  taxation;  (23  L.  R.  A.  808,  810)  on  municipal  assess- 
ment of  state  property. 

Deflnitenemi    of    ordinance. 

Cited  in  Culver  v.  Chicago,  171  111.  402,  49  N.  E.  573,  and  Hynes  v.  Chicago, 
176  111.  57,  51  N.  E.  705.  holding  ordinance  giving  nature,  character,  and  de- 
scription of  improvement  with  reasonable  certainty,  valid;  Woods  v.  Chicago,  135 
111.  585,  26  N.  E.  608,  holding  ordinance  directing  paving  of  certain  street  ex- 
cept a  16-foot  strip  in  middle  sufticiently  definite  as  to  width;  Dickey  v.  Chicago, 
164  111.  39,  45  N.  E.  537,  holding  width  of  street  need  not  be  stated,  when  street 
is  of  known  and  fixed  width ;  The  People  ex  rel.  Kochersperger  v.  Markley,  166 
111.  53,' 46  N.  E.  742,  holding  width  need  not  be  stated  where  ordinance  provides 
for  paving  entire  street;  Houston  v.  Chicago,  101  111.  .^)62,  61  N.  E.  396,  and  Givins 
V.  Chicago,  188  111.  355,  58  N.  E.  912,  holding  ordinance  from  which  width  of 
paving  easily  ascertainable  valid. 

Scope  of  ordinance.  . 

Cited  in  Payne  v.  South  Springfield,'  161  111.  290,  44  N.  E.  105,  holding  ordi- 
nance providing  for  main  sewer  and  branches  valid;  Haley  v.  Alton,  152  111.  117, 
38  N.  E.  750,  sustaining  ordinance  for  paving  three  streets  6f  difl'erent  widths; 
Lewis  V.  Albertson,  23  Ind.  App.  155,  53  N.  E.  1071,  holding  one  resolution  may 
provide  for  improvement  of  two  streets. 

Proper  exerclfie  of  poiprer  to  make  local  Improvement*. 

Cited  in  Carlyle  v.  Clinton  County,  140  111.  516,  30  is.  E.  782,  holding  ordi- 
nance for  levy  of  special  tax  for  improvement,  after  completion,  void;  Chicago  &. 
A.  R.  Co.  V.  Joliet,  153  111.  654,  39  X.  E.  1077,  holding  council's  determination  of 
benefits  from  local  impro-'ement  conclusive, 

Conatrnction   of  ^vords  in  statnte. 

Cited  in  Langlois  v.  Cameron,  201  111.  306,  06  N.  E.  332,  and  Bloomington  v. 
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Reeves,  177  111.  106,  52  N.  E.  278,  construing  "contiguous"  to  mean  "actual  or 

close  contact,  toucliing,  etc." 

Amendment. 

Cited  in  Gilberts  v.  Rabe,  49  111.  App.  420,  holding  village  board  has  power  t"-> 
amend  record  of  proceedings  to  conform  to  facts. 

6  L.  R.  A.  150,  NOWLTN  v.  WHIPPLE,  120  Ind.  590,  22  N.  E.  669. 
Rlarht  by  prescription. 

Cited  in  D>er  v.  Eldridge,  130  Ind.  OlS.  .30  X.  E.  522,  holding  boundary  •• 
lands  fixed  by  line  fence  acquiesced  in  for  twenty  years;  Davis  v.  Cleveland,  C.  <  . 
&  St.  L.  R.  Co.  140  Ind.  470,  39  N.  E.  495,  holding  easeme^it  not  acquire<l  bv  um' 
without  claim  of  right  or  acquiescence  of  owner  of  servient  estate ;  Cargnr  v.  F«^'. 
140  Ind.  578,  39  N.  E.  93,  holding  instruction  that  right  of  way  could  be  acquir  ' 
in  twenty  years,  by  sufferance  of  owner,  erroneous;  Pittsburgh.  C.  C.  &  St.  L.  F^ 
Co.  V.  Crowh  Point,  150  Ind.  552,  50  X.  E.  741,  holding  presumption  of  dedioatit-p 
after  public  use  for  thirtj*  years  not  affected  because  landowner  also  used  high 
way;  Baltimore  &  O.  S.  W.  R.  Co.  v.  Seymour,  154  Ind.  22.  55  X.  E.  953,  holdin:j 
right  of  way  over  railroad  property  not  accpiired  by  use  which  is  neither  ex- 
clusive nor  adverse;  Mitchell  v.  Bain,  142  Ind.  607,  42  X.  E.  230,  holding  burdi-n 
upon  owner  of  land  denying  prescriptive  right  by  twenty  years*  enjoyment,  t«i 
prove  that  easement  over  it  was  under  license,  indulgence,  or  special  contract: 
Terre  Haute  &  I.  R.  Co.  v.  Zehner,  15  Ind.  App.  282,  42  N.  E.  756,  holding  ease- 
ment cannot  be  acquired  without  active  interference  with  dominant  comer's  legal 
right«5. 

Cited  in  footnote  to  Flickinger  v.  Shaw,  11  L.  R.  A.  l.>4,  which  holds  ve^tin? 
right  of  way  for  ditch  acquired  by  its  construction  under  oral  agreement. 

Cited  in  notes  (8  L.  R.  A.  575)  on  easement  and  servitude  in  flowage  of  water: 
(8  L.  R.  A.  617)   on  what  constitutes  easement;    (10  L.  R.  A.  484)   on  right  by 
prescription  to  use  of  land  of  another. 
Irrevocable   llcenae. 

Cited  in  Ferguson  v.  Spencer,  127  Ind.  68,  25  X.  E.  1035,  holding  action  for 
damages  maintainable  for  digging  up  drains  constructed  under  license  for  valu- 
able consideration;  Buck  v.  Foster,  147  Ind.  532,  02  Am.  St.  Rep.  427,  46  X.  E. 
920,  holding  executed  license  cannot  be  revoked  without  at  least  placing  licens«f 
in  statu  quo:  Steinke  v.  Bentley.  6  Ind.  App.  667,  34  X.  E.  97,  holding  that 
executed  agreement  to  reconstruct  ditch  created  easement  appurtenant  to  land: 
Joseph  V.  Wild,  146  Ind.  2.53.  45  X.  E.  467,  holding  executed  license  to  build  out- 
side stairway  irrevocable. 

Cited  in  footnote  to  Pierce  v.  Cleland,  7  L.  K.  A.  752,  w^hich  holds  license  to 
use  property  irrevocable  after  money  expended. 

Cited  in  notes  ( 10  L.  R.  A.  487)  on  effect  of  executed  license;  (49  L.  R.  A.  521) 
on  revocability  of  license  to  maintain  burden  on  land  after  licensee  has  in- 
curred expense  in  creating  burden. 

0  L.  R.  A.  161,  PEOPLE  ex  rcl.  BROKAW  v.  HIGHWAY  COMRS.  130  HI.  482, 

22  X.  E.  590. 
Additional    remedy. 

Cited  in  People  ex  re.L  Kocourek  v.  Chicago.  193  111.  5o8,  62  X.  E.  187,  holding 
existence  of  anotlier  specific  legal  remedy  not  a  bar  to  mandamus. 
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Duty  to  remove  obatmctionH. 

Cited  in  Jennings  v.  Scott,  87  111.  App.  461,  holding  it  clear  duty  of  highway 
commissioners  to  remove  obstructions. 

Cited  in  footnote  to  Costello  v.  State,  35  L.  it.  a.  303,  which  holds  permanent 
jippropriation  of  part  of  sidewalk  for  fruit  stand  indictable  nuisance. 

Cited  in  note  (39  L.  R.  A.  661)  on  mimicipal  power  over  nuisances  affecting 
In  gh ways  and  waters. 

Distinguished  in  People  ex  rel.  Dyett  v.  McMurray,  27  Colo.  280,  61  Pac.  226, 
holding  abutting  owner  cannot  by  mandamus  compel  city  council  to  remove  rail- 
Avay  tracks  from  street. 
CToniitriictlon   of   ^vrords    **inay"   and    **0liall." 

Cited  in  Rothschild  v.  New  York  L.  Ins.  Co.  97  111.  App.  553,  holding  words 
*'raay"  and  "shall"  should  be  construed  to  give  expression  to  legislature's  inten- 
tion; Doane  v.  Omaha,  58  Neb.  817,  80  N.  W.  54,  construing  "may,"  in  ordinance 
directing  service  of  notice,  as  "must;"  McLeod  v.  Scott,  21  Or.  110,  26  Pac.  1061, 
construing  "may,"  in  statute  for  issuing  liquor  licenses,  to  mean  "must," 

Cited  in  notes    (10  L.  R.  A.  499)    on  construction  of  "may"  and  "shall"  in 
statute;   (12  L.  R.  A.  355)  on  construction  of  words  "may,"  "shall,"  and  "must;" 
(21  L.  R.  A.  581)  on  discretion  in  granting  liquor  licenses  implied  from  statutory 
construction. 
Discretionary  poiprers. 

Cited  in  People  ex  rel.  Corey  v.  Highway  Comrs.  158  111.  208,  41  N.  E.  1105, 
holding  discretion  of  highway  commissioners,  if  abused,  controllable  by  manda- 
mus; Pootono  &  M.  Union  Drainage  Dist.  No.  1  v.  Adams,  163  111.  432,  45  N.  E. 
266,  Affirming  61  111.  App.  442,  holding  discretion  of  commissioners  as  to  details  of 
their  work  not  a  bar  to  mandamus;  People  ex  rel.  Corey  v.  Highwaj'  (^omrs.  53 
111.  App.  448,  aflTirming  judgment  refusing  mandamus  where  duty  of  public  ollicer 
was  discretionarj'. 
RiKht    to    mandammi. 

Cited  in  Buckley  v.  Eisendrath,  58  111.  App..3GG;  Hunt  v.  Highway  Comrs.  43 
111.  App.  283;  North  v.  I'niversity  of  Illinois  Trustev\s,  137  HI.  302,  27  N.  E.  54, 
— ^holding  mandamus  writ  should  only  be  issued  in  clear  case;  People  ex  rel. 
Akin  v.  Kipley,  171  111.  91.  41  L.  R.  A.  791,  49  N.  E.  229,  holding  mandamus 
will  lie  to  enforce  public  duty  without  showinjr  demand  and  refusal;  State  rx  rel. 
Schermerhorn  v.  McCann,  107.  Wis.  3o2,  83  N.  W.  647,  holding  mandamus  to 
remove  obstructions  will  not  lie,  where  question  whether  road  is  highway  is 
doubtful. 

Cited  in  footnotes  to  State  ex  rel.  Fleming  v.  Crawford,  14  L.  R.  A.  253,  which 
5rrants  mandamus  to  compel  Secretary  of  State  to  seal  appointment  of  United 
States  Senator;  People  ex  rel.  Daley  v.  Rice,  14  L.  R.  A.  644,  which  authorizes 
mandamus  to  compel  canvassing  board  to  disregard  illegal  return. 

Cited  in  note  (11  L.  R.  A.  763)  on  mandamus  to  control  executive  discretion. 
Rules    of    conatmctlon. 

Cited  in  note  ( 10  L.  R.  A.  841 )  on  rules  of  construction. 

6  L,  R.  A.  164,  SCHNEIDER  v.  TURNER,  130  111.  28,  22  N.  E.  497. 
Acts  on  franibllnsr  In  options. 

Cited  in  Booth  v.  Illinois,  184  U.  S.  427,  46  L.  ed.  625,  22  Sup.  Ct.  Rep.  425, 
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sustaining  act  prohibiting  future  operations  in  grain  stock  commodities;  Boctb 
V.  People,  186  HI.  48,  50  L.  R.  A.  763,  footnote  p.  762,  78  Am.  St.  Rep.  229.  57  X. 
E.  798,  upholding  act  against  gambling  in  grain  and  commodities;  Knise  v.  Kcn- 
nett,  69  111.  App.  571,  holding  penal  statute  against  gambling  at  cards  cannot  he 
extended  to  gambling  options  on  grain;  Teterson  v.  Currier,  62  TIK  App.  169. 
holding  bonds  a  commodity  within  statute  against  gambling  contracts. 

"Wliat    are    arambllnflr    contracts. 

Cited  in  Richter  v.  Frank,  41  Fed.  861,  holding  contract  of  sale  of  stocks  ^iili 
option  to  purchaser  to  resell  not  gambling  contract;  Clews  v.  Jamieson,  182  U.  S. 
494,  45  L.  ed.  1198,  21  Sup.  (^t.  Rep.  845,  Reversing  38  C.  C.  A.  481,  96  Fed.  Co4. 
upholding  sale  of  stock  not  owned  at  time;  Champlin  v.  Smith,  164  Pa.  488,  3o 
Atl.  447,  sustaining  purchases  and  sales  of  grain  by  broker,  though  none  actual ly 
delivered  because  broker  ordered  to  sell  before  time  for  delivery;  Ubben  v.  Bin- 
nian,  78  111.  App.  334,  holding  void  a  contract  of  sale  of  stock  with  option  to  re- 
purchase within  specified  time;  Schlee  v.  Guckenheimer,  179  111.  596,  54  N.  E.  302. 
Rever8in<?  76  111.  App.  686,  upholding  offer  to  sell,  to  be  accepted  within  certain 
time;  Kerting  v.  Hilton,  51  111.  App.  439,  holding  privilege  to  buy  plant,  but  no 
promise  to  buy  it,  void;  Wolsoy  v.  Xeeley,  62  111.  App.  149,  holding  contract  j^ivins: 
purchaser  option  to  resell  stock  at  end  of  three  years  void;  Bensinger  v.  Kantzler. 
112  111.  App.  297,  and  Locke  v.  Towler,  41  111.  App.  70,  holding  mere  option  to 
sell  stock  at  future  time  void;  Corcoran  v.  Lehigh  &  F.  Coal  Co.  37  111.  App.  580, 
holding  agreement  to  deliver  coal  if  required  at  future  time  void;  Minnesota 
Lumber  Co.  v.  Whitebreast  Coal  Co.  160  111.  98,  31  L.  R.  A.  534,  43  N.  E.  774, 
Reversing  56  111.  App.  2^7,  holding  privilege  of  ordering  any  quantity  of  ooal 
not  in  excess  of  certain  amount  not  illegal  option;  Waite  v.  Frank,  14  S.  D.  631, 
86  N.  W.  645,  holding  purchases  and  sales  of  grain,  without  intention  to  receive 
or  deliver  same,  void;  Jamieson  v.  Wallace,  167  111.  396,  59  Am.  St.  Rep.  302, 
47  X.  E.  762,  holding  purchases  of  stock  to  be  gambling  contracts  when  amounts 
purchased  far  in  excess  of  principal's  capital;  Samuels  v.  Oliver.  130  111.  85,22  X. 
E.  499,  holding  that  money  used  by  broker  to  corner  grain  cannot  be  recoTered; 
Pope  V.  Hanke,  155  111.  621,  28  L.  R.  A.  570,  40  N.  E.  839,  holding  notes  given 
for  purchases  of  grain,  without  intending  delivery,  void;  Watte  v.  Coetello^  40  HI. 
App.  310,  holding  contract  for  sale  and  purchase  of  grain,  with  option  to  deliver 
and  receive  or  not,  voiil;  Christie  Grain  &  Stock  Co.  v.  Chicago  Bd.  of  Trade,  61 
C.  C.  A.  17,  125  Fed.  167,  holding  equity  will  not  protect  property  right  in  stock 
quotations  based  on  transactions  not  intending  actual  future  delivery. 

Distinguished  in  Smith  v.  Preston,  82  111.  App.  293,  holding  agreement  to 
furnish  as  much  of  patented  article  as  other  party  wants,  in  consideration  of  ex- 
clusive right  to  manufacture  and  sell,  not  option;  Seymour  v.  Howard,  51  111. 
App.  386,  holdirg  option  became  contract  by  not  having  been  withdrawn  before  ac- 
ceptance; Wolf  V.  National  Bank,  178  111.  94,  52  X.  E.  896,  Reversing  77  111. 
App.  332,  upholding  sale  of  bonds  under  agreement  by  seller  to  repurchase  at  sell- 
ing price,  with  interest,  at  specified  time. 

Construction  of  vrords. 

Cited  in  note  (17  L.  R.  A.  274)  on  parol  evidence  to  vary,  add  to,  or  alter  writ- 
ten contract. 

Distinguished  in  Bryden  v.  Northrup.  58  111.  App.  235,  holding  injunction  will 
lie  for  use  as  dramshop  of  premise?  demised  for  "studio;"  Gibbs  v.  People's  Nat. 
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Bank,  198  111.  311,  64  N.  E.  lOGO,  construing  word  "net"  as  expressing  its  ordi- 
nary and  usual  meaning. 

6  L.  R.  A.  167,  CAMPBELL  v.  CAMPBELt,  130  111.  466,  22  N.  E.  620. 

Second  appeal  in  138  111.  613,  28  N.  E.  1080. 
Interest  of  peraon  named  aa  executor. 

Cited  in  Bardell  v.  Brady,  172  111.  423,  50  N.  E.  124,  holding  executor  proper 
party  to  bill  to  contest  will. 

Preiinniptlon    of    competency    of    iritneiia. 

Cited  in  Boyd  v.  McConnell,  209  111.  398,  70  N.  E.  649,  holding  burden  is  on 
contestant  of  will  to  show  incompetency  of  attesting  witnesses  to  testify. 

Interest  necessary  to  disqualify  vrltness. 

Cited  in  Christiansen  v.  Dunham  Towing  &  Wrecking  Co.  75  111.  App.  274,  hold- 
ing witness  should  not  be  excluded  where  his  interest  is  doubtful. 

Distinguished  in  Smith  v.  Smith,  108  111.  495,  48  N.  E.  96,  holding  executor, 
after  resignation  and  withdrawal  of  answer,  competent  to  testify. 

Nature   of   estate   disposed   of. 

Cited  in  Greene  v.  Greene,  145  111.  275,  33  X.  E.  941,  holding  that  man  not  able 
to  dispose  of  large  estate  may  be  capable  of  disposing  of  small  estate. 

Sound  mind  and  memory. 

Cited  in  Waugh  v.  Mean,  200  111.  303,  65  N.  G.  713,  holding  word  "sane"  synony- 
mous with  "sound  mind  and  memory"  in  instruction  with  reference  to  testa- 
mentary capacity. 

Tests   of   testamentary   capacity. 

Cited  in  Peto^sh  v.  Becker,  176  111.  454,  52  X.  E.  71,  holding  unsoundness  of 
mind  to  invalidate  will  must  be  such  that  testator  did  not  know  actual  objects  of 
his  bounty;  Graybeal  v.  Gardner,  146  111.  345.  34  N.  E.  528,  holding  testator  need 
not  retain  all  his  vigor  of  mind  and  memory  to  make  valid  will ;  Bovelot  v.  Les- 
trade,  153  HI.  032,  38  N.  E.  1050,  holding  testator  has  sufTicient  capacity  i-f,  when 
attention  is  aroused,  his  mind  acts  clearly  and  with  discriminating  judirment; 
Mcintosh  V.  Moore,  22  Tex.  Civ.  App.  30,  53  S.  W.  611,  holding  testatm-  only  re- 
quired to  know  state  of  his  property,  scope,  meaning,  and  effect  of  will ;  Waugh 
V.  Moan,  200  111.  303,  65  N.  E.  713,  and  Greene  v.  Greene,  145  111.  274,  33  N.  E. 
941,  holding  test  to  be  whether  testator  understood  business  in  which  he  was 
engaged  and  disposition  made  of  his  property;  Craig  v.  Southard,  148  111,  45,  35 
N.  E.  361,  holding  real  question  for  jury  to  be  whether  testator,  when  making 
will,  understood  that  particular  business;  Whipple  v.  Eddy,  161  111.  122,  43  X. 
E.  789,  holding  person  able  to  transact  ordinary  business  affairs  capable  of  making 
a  will;  Ring  v.  Lawless,  190  HI.  529,  60  N.  E.  881,  holding  mental  power  and 
vigor  to  transact  ordinary  business  not  necessarily  required  to  make  valid  will; 
Entwistle  v.  Meikle,  180  111.  22,  54  N.  E.  217,  sustaining  will  where  preponderance 
of  evidence  showed  testator  was  able-  to,  and  did,  transact  ordinary  business. 

Capacity   to   make   valid    deed. 

Cited  in  Francis  v.  Wilkinson,  147  111.  380,  35  N.  E.  150,  holding  grantor,  when 
making  deed,  must  be  able  to  understand  the  transaction. 
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6  L.  R.  A.  172,  ROLFE  v.  THE  BOSKENNA  BAY,  40  Fed.  91. 

Followed  without  discussion  in  Saitta  v.  The  Boskenna  Bay,  40  Fed.  96. 
sltlp's  liability   for   dlMcbarffed   cargro. 

Cited  in  Smith  v.  Britain  S.  S.  Co.  123  Fed.  177,  denying  ship's  liability  for 
injury  to  cargo  which  owner  leaves  for  several  days  on  wharf,  where  bill  of  lad- 
ing provides  that  liability  shall  cease  on  unloading. 

CaMtom  as  afTectlng:  delivery  of  caritro. 

Cited  in  Pickering  v.  Weld,  159  Mass.  524,  54  X.  E.  1080,  holding  custom  may 
regulate  time,  place,  and  manner  of  delivery  of  cargo,  in  absence  of  express 
contract. 

6  L.  R.  A.  176,  DAWSON  v.  POGUE,  18  Or.  94,  22  Pac.  637,  643. 
Partnerablp,   M^hat   constltntea. 

Cited  in  Willis  v.  Crawford,  38  Or.  525,  53  L.  R,  A.  906,  63  Pac.  985.  holding 
two  la\\7ers  agreeing  to  conduct  certain  litigation,  dividing  compensation,  not 
special  partners. 

Brror  on  trial  not  preMumed. 

Cited  in  Wachamuth  v.  Routledge,  36  Or.  311,  59  Pac.  454,  holding  error  not 
appearing  in  record  not  presumed. 

AsMlfirnment  of  cboMe  In  action. 

Cited  in  Gregoire  v.  Rourke,  28  Or.  277.  42  Pac.  996,  holding  consideration  un- 
necessary to  support  assignment  of  chose  in  action. 

6  L.  R.  A.  187,  DOOLITTLE  v.  DOOLITTLE,  78  Iowa,  691,  43  N.  W.  616. 
Groan  dn  for  divorce. 

Cited  in  Day  v.  Day,  84  Iowa,  225,  50  X.  W.  979,  holding  failure  to  provide 
medical  treatment,  and  permitting  members  of  household  to  abuse  and  insult 
wife,  justifies  divorce;  Berry  v.  Berry,  115  Iowa.  545,  88  X.  W.  1075,  holding  use 
of  violent  and  abusive  language,  making  wife  ill,  justifies  divorce:  Ryan  v.  Ryan, 
30  Or.  228,  47  Pac.  101,  holding  habitual  intoxication,  with  vile  and  abuMvo 
language,  ground  for  divorce;  Ennis  v.  Ennis.  92  Iowa,  115.  GO  X.  W.  228,  holding 
conduct  attributable  to  weakness  or  disease  of  mind  not  inhuman  treatment  jus*- 
tifying  divorce;  Williams  v.  Williams.  1  Colo.  App.  287,  28  Pac.  726,  holding 
behavior  not  endangering  life,  limb,  or  health  not  ground  for  divorce. 

Cited  in  footnotes  to  Robinson  v.  Robinson,  15  L.  R.  A.  121,  which  holds  prac- 
tice of  Christian  Science  by  wife  ground  for  divorce  by  husband :  Barnes  v.  Barno*. 
16  L.  R.  A.  660,  which  holds  mental  suffering,  without  affecting  bodily  health, 
ground  for  divorce;  Maddox  v.  Maddox,  52  L.  R.  A.  628,  which  denies  rigiit  to 
divorce  for  cruelty  in  failure  to  provide  suitable  dwelling  house,  clothing,  and 
food;  Tirrell  v.  Tirrell,  4.7  L.  R.  A.  750,  which  holds  mere  payment  of  allowance 
to  abandoned  wife  under  order  of  court  not  prevent  divorce  for  desertion. 

AlloT»-a&«e  of  coaniiel  fees  to  Tvlfe  on  appeal. 

Cited  in  Simpson  v.  Simpson,  91  Iowa.  242,  59  X.  W.  22,  holding  woman  in 
divorce  action  entitled,  as  appellee,  to  allowance  of  attorney's  fees;  Halsted  v. 
Halstcd,  11  Misc.  593,  32  N.  Y.  Supp  1080.  holding  alimony  and  counsel  fees 
allowable  in  court's  discretion  to  wife  pending  her  appeal. 
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Allovrance  of  grroMi  sam   to  divorced   ^vlie. 

Cited  in  footnote  to  Hooper  v.  Hooper,  44  L.  R.  A.  725,  which  sustains  allow- 
nnce  of  gross  sum  from  husband's  estate  in  addition  to  monthly  alimony. 

0  L.  R.  A.  190,  DARTMOUTH  SPINNING  CO.  v.  ACHARD,  84  Ga.  14,  10  S. 

E.   449.. 
IVearllffence;    Mervant'M  ansomptlon    of   rfak. 

Cited  in  footnote  to  Stager  v.  Troy  LaUndry  Co.  53  L.  R.  A.  459,  which  holds 
risk  of  hand  passing  under  guard  rails  into  rollers  not  assumed  as  matter  of 
law  by  servant  operating  mangle   in   laundry. 

Cited  in  note  (47  L.  R.  A.  173)  en  volenti  non  fit  injuria  as  defense  to  ac- 
tions by  injured  servants. 

f)  L.  R.  A.  191,  WASSON  v.  LAMB,  120  Ind.  514,  16  Am.  St.  Rep.  342,  22  N.  E. 

729. 
Nature   of  bank  depoMits. 

Cited  in  Union  Nat.  Bank  v.  Citizens'  Bank,  153  Ind.  52,  54  N.  E.  97,  holding 
bank  remitting  proceeds  of  note  sent  it  for  collection  by  draft  not  paid  because 
•of  drawer's  insolvency,  more  debtor,  and  not  trustee;  Winfield  Nat.  Bank  v. 
McWilliams,  9  Okla.  508,  60  Pac.  229,  holding  collecting  bank  entitled  to  pro- 
ceeds of  check  taken  for  valu^  from  correispondent  bank  failing  before  collection. 

Cited  in  note  (24  L.  R.  A.  737)  as  to  entries  in  bank  book  as  contracts. 

<)  L.  R.  A.  193,  LOUISVILLE,  N.  A.  &  C.  R.  CO.  v.  LUCAS,  119  Ind.  583,  21 
N.   E.   968. 

Judgment  in  favor  of  Pennsylvania  Company  reversed,  with  instructions  to  ren- 
der judgment  on  special  verdict  against  both  defendants,  in  Lucas  v.  Fennsylva* 
nia  Co.   120  Ind.  205,   16  Am.  St.  Rep.  323,  21  N.  E.  972. 
Carrier's  Anty  to  provide  anltable  platform  and  approach. 

Cited  in  Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Vvingate,  143  Ind.  131,  37  N.  E.  2U, 
holding  railway  liable  to  passenger  injured  in  attempt  to  alight,  where  plat- 
form 26  inches  below  level  of  car  steps;  Indianapolis  Street  R.  Co.  v.  Robinson, 
157  Ind.  420,  61  N.  E.  936,  holding  company  liable  for  injury  due  to  stepping 
on  defective  board  in  platform,  where  crowd  prevented  party  from  seeing  it; 
Pennsylvania  Co.  v.  Marion,  123  Ind.  418,  7  L.  R.  A.  690,  23  N.  E.  973,  18 
Am.  St.  Rep.  330,  holding  company  liable  for  injury  sustained  by  passenger  on 
alighting  from  slowly  moving  train,  where  accident  caused  by  defect  in  plat- 
form; Louisville,  N.  A.  &  C.  R.  Co.  v.  Treadway,  142  Ind.  482,  143  Ind.  697, 
40  N.  E.  807,  holding  railway  liable  for  injury  due  to  unprotected  and  unlighted 
platform,  at  2  a.  m.  to  passenger  waiting  for  train;  New  York,  C.  &  St.  L. 
R.  Co.  V.  Mushrush,  11  Ind.  App.  195,  37  N.  E.  954,  holding  railway  liable  for 
death  of  boy  stumbling  over  concealed  obstructions  on  platform  and  falling  under 
train;  Barker  v.  Ohio  River  R.  Co.  51  W.  Va.  428,  90  Am.  St.  Rep.  808,  41  S. 
E.  148,  holding  railway  liable  to  party  on  platform,  injured  by  stepping  back- 
wards into  hole  left  by  washed  out  plank;  Illinois  C.  R.  Co.  v.  Cheek,  152  Ind. 
670.  53  N.  E.  641,  holding  railway  liable  for  injury  resulting  from  attempt  to 
board  train,  where  no  platform,  and  steps  3  feet  from  ground,  on  assurance  of 
assistance  by  carrier's  servants 

Cited  in  footnotes  to  Herrman  v.  Great  Northern  R.  Co.  57   L.  R.  A.  390, 
L.  R.  A.  Au.— Vol.  L— 48. 
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which  holds  railroad  company  Hahle  for  injury  to  passenger  from  unsafe  con- 
dition of  depot  premises  leased  of  union  depot  company  or  its  receiver;  Jordan 
V.  New  York,  N.  H.  &  H.  R.  Co.  32  L.  R.  A.  101,  wliich  holds  carrier  liable  for 
dangerous  hole  in  floor  of  unlighted  toilet  room  in  depot:  Redigan  v.  Boston  k 
M.  R.  Co.  14  L.  R.  A.  276,  which  denies  recovery  to  licensee  falling  through 
open  trap  door  in  station  platform:  Sargent  v.  St.  Louis  &  S.  F.  R.  Co.  19  L. 
R.  A.  460,  which  holds  carrier  not  required  to  have  gas  or  electric  lights  on 
station  platform. 

Cited  in  notes  (7  L.  R.  A.  Ill)  on  duty  of  railroads  to  furnish  safe  stations 
and  platforms  for  use  of  passengers:  (16  L.  R.  A.  .593)  on  duty  of  carrier  to 
maintain  safe  approaches  beyond  its  own  premises;  (7  L.  R.  A.  688)  on  meani^ 
of  approach  and  departure;  (20  L.  R.  A.  527)  as  to  whom  railroads  owe  duty  of 
keeping  station   platforms  safe. 

Distinguished  in  Brooks  v.  Pittsburgh,  C.  C'  &  St.  L.  R.  Co.  158  Ind.  67,  G2 
N.  E.  694,  denying  railroad's  liability  for  injury  to  one  alighting  from  another 
company's  train  in  switching  yard. 

Degrree  of  care  required   of  carrier. 

Cited  in  Kentucky  &  I.  Bridge  Co.  v.  Quinkert,  2  Ind.  App.  248,  28  N.  K. 
338,  holding  carrier  of  passengers  bound  to  carry  safely  "so  far  as  human  skill 
and  foresight  can  go;"  Hammond,  W.  &  E.  C.  Electric  R.  Co.  v.  Spyzehalski, 
17  Ind.  App.  12,  46  N.  E.  47,  and  Prothero  v.  Citizens'  Street  R,  Go.*^  134  Ind. 
439,  33  N.  E.  765,  holding  carrier  bound  to  use  "highest  degree  of  care,  dili- 
gence, vigilance,  and  skill"  in  proportion  to  degree  of  peril  of  situation;  Citi- 
zens' Street  R.  Co.  v.  Merl,  134  Ind.  611,  33  N.  E.  1014,  holding  passenger  en- 
titled to  damages  for  injury  sustained  while  attempting  to  board  transfer  car, 
by  reason  of  wilful  collision  therewith  of  approaching  car;  Citizens'  Street  R. 
Co.  v.  Merl,  26  Ind.  App.  291,  59  N.  E.  491,  holding  carrier  liable  where  injury 
caused  by  collision  with  trolley  poles  beside  track  by  reason  of  starting  car  be- 
fore  passenger   found   seat. 

Cited  in  notes  (20  L.  R.  A.  523)  on  measure  of  care  which  carrier  must  ex- 
ercise to  keep  its  platforms  and  approaches  safe:  (11  L.  R.  A.  720)  on  duty  of 
railroad  companies  to  care  for  safety  of  passengers. 

Proximate    caune. 

Cited  in  Chicago  &  E.  I.  R.  Co.  v.  Grimm,  25  Ind.  App.  497,  57  N.  E.  640. 
holding  railway  liable  for  injury  to  passenger  in  wreck  caused  by  running  over 
horse,  where  engine  negligently  placed  at  back  of  train  and  light  caboose  in  front : 
Coy  V.  Indianapolis  Gas  Co.  146  Ind.  665,  36  L.  R.  A.  538,  46  N.  E.  17,  holding 
failure  of  gas  company  to  supply  gas  during  wintertime,  according  to  contract^ 
proximate  cause  of  death  of  children  from  relapse  in  sickness  by  reason  of 
cold;  Grimes  v.  Louisville,  N.  A.  &  C.  R.  Co.  3  Ind.  App.  579,  30  N.  E.  200, 
holding  railway  liable  for  death  of  runaway  horse  killed  when  attempting  to 
jump  between  cars  unlawfully  obstructing  street;  Eureka  Block  Coal  Co.  v. 
Wells,  29  Ind.  App.  7,  94  Am.  St.  Rep.  259,  61  N.  E.  230,  holding  negligence  of 
mine  boss  in  permitting  blasting  where  wall  was  dangerously  thin  proximate 
cause  of  injury  to  employee  on  other  side. 

Cited  in  footnotes  to  Vallo  v.  United  States  Exp.  Co.  14  L.  R.  A.  743,  which 
holds  throwing  trunk  from  delivery  wagon  in  highway  proximate  cause  of  trav- 
eler falling  over  another  trunk;  Southwestern  Teleg.  &  Teleph.  Co.  v.  Robin^^on, 
16  L.  R.  A.  545,  which  holds  telephone  company  liable  for  injury  by  electricity 
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pcnerated  by  thunder  storm  in  low-hanging  telephone  wire;  Schiimaker  v.  St. 
Paul  &  D.  R.  Co.  12  L.  R.  A.  257,  which  holds  master's  neglect  to  furnish  trans- 
portation proximate  cause  of  injury  received  in  walking  to  find  shelter;  Mc- 
Kenna  v.  Baessler,  17  L.  R.  A.  310,  which  holds  original  fire  proximate  cause  of 
d<>>*t ruction  of  property  by  back  fire:  Chicago,  St.  P.  M.  &  O.  R.  Co.  v.  Elliott, 
20  L.  R.  A.  582,  as  to  proximate  cause  of  injurj'  to  shipper  while  stepping  from 
stock  car  to  caboose;  Harrison  v.  Detroit,  L.  &  N.  R.  Co.  7  L.  R.  A.  623,  which 
holds  proximate  cause  of  injury  to  servant  question  for  jury;  Wood  v.  Pennsyl- 
vania R.  Co.  35  L.  R.  A.  199,  which  holds  failure  to  give  warning  of  approach 
of  train  not  proximate  cause  of  injury  to  one  struck  by  body  of  other  person 
hit  by  train;  Western  R.  Co.  v.  Mutch,  21  L.  R.  A.  316,  which  holds  excessive 
speed  not  proximate  cause  of  death  of  boy  attempting  to  catch  on  train;  Mc- 
Clain  V.  (larden  Grove,  12  L.  R.  A.  482,  which  holds  narrowness  of  bridge  and 
insufficiency  of  railings  not  proximate  cause  of  injury  from  horse  falling  from 
disease  or  choking. 

Cited  in  notes  (13  L.  R.  A.  733)  on  proximate  and  remote  cause  of  damage; 
( 12  L.  R.  A.  282,  283)  on  concurrent  or  co-operating  causes  of  injury;  (8  L.  R. 
A.  83)  on  loss  or  injury  attributed  to  proximate  cause;  (13  L.  R,  A.  193)  on 
responsibility  for  proximate  or  direct  consequences  of  negligence;  (17  L.  R.  A. 
35)  on  effect  of  concurring  negligence  of  third  person  on  liability  of  one  sued 
for  negligently  causing  injury;  (8  L.  R.  A.  84)  on  intervening  agency  breaking 
causal  connection;  (8  L.  R.  A.  82)  on  liability  for  injuries  produced  by  negli- 
gence. 

Distinguished  in  Reid  v.  Evansville  &  T.  H.  R.  Co.  10  Ind.  App.  396,  53  Am. 
St.  Rep.  391,  35  N.  E.  703,  holding  carrier  not  liable  for  loss  of  goods  de- 
stroyed by  fire  not  due  to  its  negligence,  merely  by  reason  of  delay  in  forward- 
ing car;  Davis  v.  Williams,  4  Ind.  App.  491,  31  N.  E.  204,  holding  owner  of 
dead  dog  not  liable  for  injuries  caused  in  accident  due  to  fright  of  horse  at  dog*s 
carcass  in  road,  where  placed  there  by  third  party  without  owner's  knowledge 
or  consent. 

Contributory   nearllflrence. 

Cited  in  McDermott  v.  Chicago  &  N.  W.  R.  Co.  82  Wis.  251,  52  N.  W.  85, 
holding  question  of  contributory  negligence  for  jury,  where  plaintiflf  attempted 
to  alight  upon  unstable,  badly  placed,  slippery  bench,  from  train,  without  as- 
sistance and  aware  of  danger;  Illinois  C.  R.  Co.  v.  Atwell,  100  111.  App.  519, — 
holding  employee  jumping  upon  track  at  order  of  foreman,  to  remove  hand  car 
from  track  in  front  of  approaching  train,  not  guilty  of  contributory  negligence; 
Ohio  &  M.  R.  Co.  v.  Stansbery,  132  Ind.  536,  32  N.  E.  218,  holding  passenger 
not  guilty  of  contributory  negligence  in  failing  to  avoid  dangers  of  defective 
platform,  where  ignorant  thereof  and  having  no  cause  to  suspect  existence; 
Knauss  v.  I^ike  Erie  &  W.  R.  Co.  29  Ind.  App.  219,  64  N.  E.  95,  holding  com- 
plaint showing  passenger  was  injured  while  putting  head  out  of  car  window, 
demurrable. 

Cited  in  footnotes  to  Tuttle  v.  Atlantic  City  R.  Co.  54  L.  R.  A.  582,  which 
authorizes  recovery  for  fall  while  trying  to  escape  from  derailed  car;  Gannon 
V.  New  York,  N.  H.  &  H.  R.  Co.  43  L.  R.  A.  833,  which  holds  carrier  liable  for 
injury  to  passenger  while  impulsively  trying  to  escape  from  car  in  which  oil 
lamp  caught  fire;  St.  Louis  &  S.  F.  R.  Co.  v.  Murray,  16  L.  R.  A.  787,  which 
requires  passenger's  prudence  in  attempting  to  escape  to  be  judged  by  appar* 
€nt  circumstances. 
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Cited  in  notes  (11  L.  R.  A.  131)  on  test  of  contributory  negligence;  (12  I- 
R.  A.  280)  on  recovery  defeated  by  contributory  negligence;  (13  L.  R.  A.  100) 
on  assuming  risk  to  save  human  life,  as  contributory  negligence;  (7  L.  R.  A. 
843)   on  party  placed  in  dilemma  by  another's  fault. 

Imputed  neffllffence. 

Cited  in  Consolidated  Gas  Co.  v.  Getty,  06  Md.  601,  04  Am.  St.  Rep.  603.  54 
Atl.  660,  holding  policeman's  negligence  in  searching  for  gas  leak  with  eaiidie 
not  imputable  to  owner  of  house  damaged  by  explosion. 

Cited  in  note  (8  L.  R.  A.  844)   on  imputing  another's  negligence  to  child. 

Teatlmony  na  to  probable  resaltM  of  Injury. 

Cited  in  Pennsylvania  Co.  v.  Frund,  4  Ind.  App.  473,  30  N.  E.  1116,  holdinir 
opinion  of  medical  expert  as  to  probable  cause  or  probable  results  of  injury 
competent. 

Validity   of  special   verdict. 

Cited  in  Helewig  v.  Beckner,  140  Ind.  135,  46  N.  E.  644,  and  Bower  v.  Bower, 
146  Ind.  306,  45  N.  E.  505,  holding  omission  of  statutory  formal  conclusion  doe*» 
not  vitiate  special  verdict;  Evansville  &  T.  H.  R.  Co.  v.  Taft.  2  Ind.  App.  242, 
28  N.  E.  443,  holding  verdict  not  invalidated  because  after  making  findings  and 
calling  for  law  applicable  to  plaintiff  it  makes  further  findings  before  calling 
for  law  applicable  to  defendant. 

6  L.  R.  A.  108,  PERKINS  v.  DYER,  71  Md.  421,  18  Atl.  880. 

Taxcai  nevr  promise  removlnfr  bar  of  statute  of  limitations. 

Cited  in  Duvall  v.  Perkins,  77  Md.  501,  26  Atl.  1085,  holding  promise  by  life 
tenant  to  pay  taxes  payable  by  him  removes  bar  of  limitation  of  proceeding 
against  land;  Georgetown  College  v.  Perkins,  74  Md.  76,  21  Atl.  551,  holdin/f 
taxpayer's  promise  to  pay  taxes  removes  bar  as  against  judgment  creditor 
claiming  surplus  proceeds  of  sale  under  senior  judgment. 

6  L.  R.  A.  200,  MEISVVINKEL  v.  ST.  PAUL  F.  &  M.  INS.  CO.  75  Wis.  147,  43 
•       N.  W.  660. 
Reformation   of   vrrltten   Instruments. 

Cited  in  Kropp  v.  Kropp,  07  Wis.  142,  72  N.  W.  382,  holding  clear  and  cor 
vincing  evidence  of  mistake  in  notes  and  mortgage  justifies  reformation;  Glocke 
v.  Glocke,  113  Wis.  308,  57  L.  R.  A.  460,  80  N.  W.  118,  holding  clear  and  sati^ 
factory  proof  of  mutual  mistake  required  to  reform  deed;  Fillingham  v.  Nichols. 
108  Wis.  56,  84  N.  W.  15,  holding  clear  and  convincing  evidence  required  to 
prove  deed,  absolute  on  face,  given  in  trust;  Jasper  v.  Hazen,  4  N.  D.  10,  23  L 
R.  A.  64,  58  N.  W.  454,  holding  clear,  convincing,  and  satisfactory  evidence 
required  to  prove  absolute  deed  intended  as  mortgage. 

Terms  of  policy  blndlngr  on  mortgrnffee. 

Cited  in-  Carberry  v.  German  Ins.  Co.  86  Wis.  326,  56  N.  W.  020,  holding 
mortgagee  to  whom  "loss  payable  as  interest  may  appear"  bound  by  stipula- 
tions of  policy. 
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6  L.  R.  A.  204,  JOHN  SPRY  LUMBER  CO.  v.  SAULT  SAV.  BANK,  LOAN  A 
T.  CO.  77  Mich.  199,  18  Am.  St.  Rep.  396,  43  N.  W.  778. 

Mechanic'*  lien  laiiT)  conatltntlonallty  of  statntea  arlvlnar  anbcontractor 
lien. 

Cited  in  Mellis  v.  Race,  78  Mich.  81,  43  N.  W.  1033;  Snell  v.  Race,  78  Mich. 
336,  44  N.  W.  286;  Koepke  v.  Dyer,  80  Mich.  312,  45  N.  W.  143;  Preston  v. 
Zekind,  84  Mich.  645,  48  N.  W.  180;  Kirkwood  v.  Hoxie,  95  Mich.  64,  35  Am.  St. 
Rep.  549,  54  N.  W.  720, — holding  mechanic's  lien  law  1887  unconstitutional; 
l^IcMasters  v.  West  Chester  State  Normal  School,  2  Pa.  Dist.  R.  759,  10  Lane. 
L.  Rev.  407,  34  W.  N.  C.  460,  and  Waters  v.  Wolf,  162  Pa.  170,  34  W.  N.  C.  416, 
42  Am.  St.  Rep.  815,  29  Atl.  646,  holding  statute  providing  that  no  contract  with 
owner  shall  defeat  right  of  subcontractor  to  lien  unconstitutional;  Palmer  v. 
Tingle,  55  Ohio  St.  445,  45  N.  E.  313,  holding  statute  giving  subcontractor  a 
lien,  not  based  on  contract  with  owner  and  without  regard  to  amount  due  prin- 
cipal contractor,  unconstitutional;  Selma  Sash,  Door  &  Blind  Factory  v.  Stod- 
dard, 116  Ala.  254,  22  So.  555,  holding  statute  giving  subcontractors  a  lien, 
without  regard  to  amount  due  imder  contract,  if  claim  presented  within  thirty 
days,  unconstitutional;  Mallory  v.  LaCrosse  Abattoir  Co.  80  Wis.  185,  49  N.  W, 
1071  (dissenting  opinion),  majority  holding  statute  making  owner  absolutely 
liable  for  claims  of  subcontractors,  witliout  regard  to  contract  price,  or  owner's 
indebtedness  to  contractor,  valid. 

Cited  in  note  (20  L.  R.  A.  565)  on  constitutionality  of  statutes  giving  labor- 
ers and  material  men  right  to  lien. 

Distinguished  in  Jones  v.  Great  Southern  Fireproof  Hotel  Co.  30  C.  C.  A.  115, 
58  U.  S.  App.  397,  86  Fed.  377,  Overruling  79  Fed.  481,  holding  Ohio  statute 
giving  subcontractor  lien,  without  regard  to  amount  due  owner,  but  limited  to 
contract  price,  in  absence  of  fraud,  not  imconstitutional ;  Smith  v.  Newbaur, 
144  Ind.  103,  33  L.  R.  A.  688,  42  N.  E.  40,  holding  statute  giving  subcontractors 
and  material  men  lien  upon  filing  of  notice  of  intention  to  claim  lien  within 
sixty  days  after  labor  or  material  furnished  not  unconstitutional;  Smalley  v. 
Gearing,  121  Mich.  196,  79  N.  W.  1114,  holding  statute  authorizing  owner  to 
withhold  amounts  due  subcontractors,  and  making  him  liable  in  case  of  pay- 
ment in  disregard  of  sworn  statement  of  contractor,  not  unconstitutional. 
RlgrhtM   of   nnbcontractor   meaanred   by   tboMe    of   principal   contractor. 

Cited  in  Cud  worth  v.  Bostwick,  69  N.  H.  537,  45  Atl.  408,  holding,  under 
statute  giving  subcontractor  "same  lien"  as  provided  for  contractor,  lien  of  sub- 
contractor is  limited  by  what  principal  contractor  could  enforce  against  property. 
lilmlta  of  police  ponver. 

Cited  in  Re  Morgan,  26  Colo.  426,  47  L.  R.  A.  57,  77  Am.  St.  Rep.  269,  58 
Pac.  1071,  holding  statute  restricting  employment  of  working  men  in  smelters, 
for  longer  period  than  eight  hours  per  day  not  within  police  power  of  state. 

6  L.  B..  A.  205,  BRINSER  v.  ANDERSON,  129  Pa.  376,   11  Atl.  809,  18  Atl'. 

520. 
PoMMemilon    as    notice    of    title. 

Cited  in  Pace  v.  Yost,  10  Kulp,  541.  holding  unquestioned  open  possession  of 
land  constructive  notice  of  possessor's  title:  Carnegie  Natural  Gas  Co.  v.  Phila- 
delphia Co.  158  Pa.  .329,  27  Atl.  951,  holding  lessor's  possession  constructive 
notice  to  lessee's  assignee  of  forfeiture  .of  lease. 
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Cited  in  footnote  to  Rock  Island  &  P.  R.  Co.  v.  Dimick,  19  L.  R.  A.  105, 
which  holds  open  and  exclusive  possession  of  passageway  through  railroad  em- 
bankment notice  of  rights  to  purchaser  of  railroad. 

Cited  in  note   (8  L.  R.  A.  211)    on  constructive  notice  by  possession   of  land. 

Parol  contract  for  sale  of  land. 

Cited  in  Schuey  v.  Schaeffer,  130  Pa.  18,  18  Atl.  544,  holding  parol  contract 
for  sale  of  land  followed  by  possession  and  improvement,  enforceable. 

6  L,  R.  A.  207,  TOMLINSON  v.  BOARD  OF  EQUALIZATION,  88  Tenn.   1,  12 

S.  W.  414. 
Certiorari!     ^vhen    iMsnable. 

Cited  in  Hayden  v.  Memphis,  100  Tenn.  585,  47  S.  W.  182,  holding,  in  ab- 
sence of  statutory  right  to  appeal,  removal  of  officer  by  city  council  reviewaWe 
by  certiorari. 

Power    to    reaMiesa. 

Cited  in  Iron  Companies  v.  Pace,  89  Tenn.  720,  15  S.  W.  1077,  holding  power 
of  court  to  make  reassessment  terminated  absolutely  at  expiration  of  time  al- 
lowed. 


6  L.  R.  A.  212,  ALBANY  ▼.  McXAMARA,  117  N.  Y.   168,  22  N.  E.  931. 
VoIantarT   expenditure*   not    recoverable    from    person    benellted. 

Cited  in  Oneida  County  v.  Bartholomew,  82  Hun^  83,  31  N.  Y.  Supp.  106,  and 
Montgomery  County  v.  Gupton,  139  Mo.  308,  39  S.  W.  447,  holding  money 
voluntarily  paid  for  support  of  insane  pauper  not  recoverable  from  estate; 
Montgomery  County  v.  Nyce,  161  Pa.  83,  28  Atl.  999,  Affirming  13  Pa.  Co.  Ct. 
595,  holding,  in  absence  of  statute,  pauper's  subsequently  acquired  estate  DOt 
liable  for  past  voluntary  maintenance;  Newburgh  Sav.  Bank  v.  Woodbury,  64 
App.  Div.  308,  72  N.  Y.  Supp.  222,  holding  money  voluntarily  paid  to  drafted 
men  under  unconstitutional  statute  not  recoverable;  Koehler  v.  Hughes,  4  Misc. 
238,  24  N.  Y.  Supp.  760,  holding  taxes  voluntarily  paid  on  whole  property  by 
mortgagee  of  undivided  share  not  recoverable;  Farrar  v.  Farmers'  Loan  &  T. 
Co.  85  App.  Div.  482,  83  N.  Y.  Supp.  218,  hiding  evidence  of  declaration  of 
intention  to  accept  devise,  providing  devisees  irhould  pay  mortgage,  relevant  in 
action  for  one  half  of  sum  paid  by  one  devisee. 

Cited  in  footnotes  to  McXairy  County  v.  McCoin,  41  L.  R.  A.  862,  which 
authorizes  action  for  reimbursement  by  county,  supporting  lunatic  as  pauper 
because  of  guardian's  neglect;  Bon  Homme  County  v.  Berndt,  50  L.  R.  A-  351. 
which  sust-ains  statute  making  estates  of  insane  persons,  without  heirs  in  United 
States  dependent  thereon  for  support,  chargeable  with  expense  of  maintenance 
in  hospital;  McCook  County  v.  Kammoss,  31  L.  R.  A.  461,  which  holds  children 
liable  under  statute  to  county  furnishing  support  to  poor  parents. 

Cited  in  note  (55  L.  R.  A.  570)  on  liability  of  alleged  pauper  or  his  estate 
to  pay  for  support  or  gifts  obtained  on  ground  of  poverty. 

ladlerent  pemonsi  who  are. 

Cited  in  Bartlett  v.  Ackerman,  49  N.  Y.  S.  R.  297,  21  N.  Y.  Supp.  53,  hold- 
ing woman  with  four  small  children,  unable  to  wx>rk,  without  means  of  sup- 
port, and  receiving  public  assistance,  indigent. 
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Existence  of  Jarlsdictlonal  fact  not  premimed. 

Cited  in  Hannah  v.  Chase,  4  N.  D.  355,  50  Am.  St.  Rep.  656,  61  N.  W.  18, 
holding  existence  of  jurisdictional  fact  not  presumed,  though  founded  on  pre- 
sumption of  performance  of  official  duty. 

«  L.  R.  A.  214,  CARROLL  v.  EAST  TENNESSEE,  V.  &  G.  R.  CO.  82  Ga.  452, 

10  S.  E.  163. 
Motions  In   term  contlnnea  until  disponed  of. 

Cited  in  Helmly  v.  Davi^,  111  Ga.  860,  36  S.  E.  927,  holding  jurisdiction  to  pro- 
ceed in  term  not  lost  hy  order  to  hear  motion  in  chambers. 

Narratives   of   past   occurrences   inadmissible. 

Cited  in  Wabash  R.  Co.  v.  Fkrrell,  79  111.  A  pp.  511,  holding  written  report  of 
engineer  of  accident  not  witnessed,  which  it  was  his  duty  to  report,  inadmissible; 
Travelers  Ins.  Co.  v.  Sheppard,  85  Ga.  765,  12  S.  E.  18,  holding  ear  parte  affidavits 
furnished  to  insurer  as  preliminary  proof  of  insured's  death,  inadmissible  to  show 
i)ad  faith  in  refusing  payment. 
Rule  of  railroad  I   when  oblieratory. 

Cited  in  Central  R.  &  Bkg.  Co.  v.  Ryles,  84  Ga.  4M,  11  S.  E.  499,  holding  rules 
of  railroad  company  not  obligatory  unless  promulgated. 

Cited  in  notes  ( 12  L.  R.  A.  344)  on  rules  to  insure  safety  of  employees;  (43  L. 
R.  A.  318,  358)  on  duties  of  master  and  servant  as  to  rules  promulgated  for  safe 
conduct  of  business. 

«  L.  R.  A.  218,  WILLIAMS  v.  EVANS,  87  Ala.  725,  6  So.  702. 

Illearality  of  contracts  involvlnur  issuance  of  Hctltlous  stock  or  bonds. 

Cited  in  Williams  v.  Searcy,  94  Ala.  363,  10  So.  632;  holding  agreement  to  issue 
to  vendor  stock  double  the  consideration  in  land  contract,  illegal;  Alabama  Nat. 
Bank  v.  Halsey,  109  Ala.  208,  19  So.  522,  holding  note  given  for  stock  thereafter 
to  be  issued,  $2  for  each  $1,  void;  Smith  v.  Alabama  Fruit  Growing  &  Winery 
Asso.  123  Ala.  541,  26  So.  232,  holding  contract  by  corporation  to  pay  to  sub- 
scriber dividends  equal  to  amount  paid  for  stock  void;  Gay  v.  Brierfield  Coal  &  I. 
€o.  94  Ala.  326,  16  L.  R.  A.  574,  33  Am.  St.  Rep.  122,  11  So.  353,  holding  cor- 
porate bonds  and  mortgage,  issued  without  consideration,  fraudulent  as  to  cred- 
itors; Tutwiler  v.  Tuskaloosa  Coal,  Iron  &  Land  Co.  89  Ala.  399,  7  So.  398,  rais- 
ing, without  deciding,  question  of  validity  of  stock  issued  on  basis  of  overvalua- 
tion. 

Distinguished  in  Beitman  v.  Steiner  Bros.  98  Ala.  248,  13  So.  87,  holding  note 
-given  for  stock  already  issued,  with  knowledge  of  its  issuance  upon  fictitious 
Talue,  valid. 

Corporations)   issue  of  Hctltlous  stock. 

Cited  in  State  ex  rel.  Sanche  v.  Webb,  97  Ala.  119,  38  Am.  St.  Rep.  151,  12  So. 
377,  holding  certificate  of  organization  issued  upon  fraudulent  affidavit  of  paid-up 
stock  does  not  waive  state's  right  to  vacate  charter. 

—  LiiabilitT   of   holders   to   creditors. 

Cited  #n  Gilkie  &  A.  Co.  v.  Dawson  Town  &  Gas  Co.  46  Neb.  350,  64  N.  W.  978, 
holding  subscriber  paying  for  stock  in  property  liable  for  difference  between  real 
and  fictitious  valuation;  I^uoke  v.  Tredway,  45  Mo.  App.  518,  holding  taker  if 
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shares  from  corporation  at  less  than  par  liable  for  difference  in  creditor's  action; 
Elyton  Land  Co.  v.  Birmingham  Warehouse  &  Elevator  Co.  92  Ala.  415,  12  L.  R. 
A.  310,  25  Am.  St.  Rep.  65,  0  So.  129,  holding  holders  of  stock  issued  for  grossly 
over- valued  property  liable  as  for  unpaid  subscriptions;  Grant  v.  East  &.  West  R. 
Co.  4  C.  C.  A.  518,  13  U.  S.  App.  1,  54  Fed.  576,  holding  subs<!ribers  paying  for  « 
stock  in  property  at  bona  fide  valuation  not  liable. 

Distinguished  in  Davis  Bros.  v.  Montgomery  Furnace  &  Chemical  Co.  101  Ala. 
129,  8  So.  496,  holding  subscriber  to  bonds  receiving  bonus  stock  issued  for  prop- 
erty not  liable,  on  failure  to  pay  subscription,  as  upon  unpaid  stock  subscription. 

6  L.  R.  A.  219,  NOUNNAN  v.  SUTTER  COUNTY  LAND  CO.  81  Cal.  1,  22  Pac 

515. 
Statement*  of  opinion. 

Cited  in  Choate  v.  Hyde,  129  Cal.  584,  62  Pac.  118,  holding  expression  of  opin- 
ion as  to  sufficiency  of  title,  based  on  facts  equally  accessible  to  both  parties,  not 
fraud;  Taylor  v.  Ford,  131  Cal.  445,  63  Pac.  770,  holding  statements  as  to  value 
of  book  accounts  upon  sale  of  interest  by  one  partner  to  another  not  fraudulent; 
American  Nat.  Bank  v.  Hammond,  25  Colo.  372,  55  Pac.  1090,  holding  bank  not 
liable  for  expression  of  opinion  as  to  solvency  of  person. 

Cited  in  notes  (35  L.  R.  A.  439)  on  expression  of  opinion  as  fraud;  (10  L.  R.  A. 
606)  on  necessity  of  clear  and  strong  proof  of  fraud. 

"Waiver  of   fraud. 

Cited  in  Schmidt  v.  Mesmer,  116  Cal.  272,  48  Pac.  54,  holding  claim  for  dam- 
ages for  fraudulently  misrepresenting  income  of  hotel  waived  by  lessee's  continued 
occupancy  without  complaint;  Lee  v.  McClelland,  120  Cal.  151,  52  Pac.  300.  hold- 
ing claim  for  damages  from  fraudulent  representations  prior  to  making  land  con- 
tract waived  by  substitution  of  more  favorable  contract  after  occupying  land. 

6  L.  R.  A.  222,  STATE  ex  rel.  WINE  v.  KEOKUK  &  W.  R.  CO.  99  Mo.  30,  12  S. 

W.  290. 
Corporate  exemption*. 

Followed  in  Keokuk  &  W.  R.  Co.  v.  County  Court,  41  Fed.  306,  holding  railroad-^ 
consolidated  after  passage  of  tax  exemption  act  not  entitled  to  its  benefit. 

Cited  in  Sublette  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  06  Mo.  App.  124,  69  S.  W,  745, 
holding  exemption  of  railroad  from  actions  for  killing  stock  not  transferable. 

Corporations )    connolldatlon. 

Cited  in  Winn  v.  Wabash  R.  Co.  118  Fed,  58,  holding  that  consolidation  work- 
dissolution  of  old,  and  formation  of  new,  corporation:  State  ex  rcl.  Houck  v.  I.?- 
sueur,  145  Mo.  328,  46  S.  W.  1075,  holding  that  consolidation  forms  new  corpr?ra- 
tion,  liable  for  incorporation  fees;  Evans  v.  Interstate  Rapid  Transit  R.  Co.  106 
Mo.  601,  17  S.  W.  489,  holding  question  whether  consolidation  dis.solves  constit- 
iM'nt  corporations  depends  on  statute:  State  ex  rel.  Hobart  v.  Smith,  173  Mo.  409, 
73  S.  W.  211,  Affirming  98  Mo.  App.  235,  68  S.  W.  942,  holding  consolidated  com- 
pany may  enforce  bond  running  to  constituent  company  for  default  occurring  after 
consolidation. 

roVporntlon   bound  by  acceptance  of  charter. 

riled  in  St.  lj>M\9  R.  Co.  v.  Southern  R.  Co.  105  Mo.  586,  16  S.  W.  960.  holdin/j 
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railroad  company  accepting  provisions  of  city  charter  bound  by  provision  per- 
mitting use  of  tracks  by  another  company. 

6  L.  R.  A.  226,  ARMSTRONG  v.  CHEMICAL  NAT.  BANK,  41  Fed.  234. 

Action  to  compel  allowance  of  claim  in  Chemical  Nat.  Bank  v.  Armstrong,  50 
Fed.  800. 

InMOlvent  national  banks |  preferences. 

Cited  in  Stapylton  v.  Stockton,  33  C.  C.  A.  546,  63  U.  S.  App.  412,  91  Fed.  330, 
holding  security  given  by  insolvent  national  bank  good  for  present,  but  not  ante- 
cedent, advances. 

Cited  in  note  (25  L.  R.  A.  548)  on  exceptions  to  prohibition  of  preferences  by 
insolvent  national  banks. 
Attachment   of  national  bank  stock. 

Cited  in  footnote  t6  Doty  v.  First  Nat.  Bank,  17  L.  R.  A.  259,  which  holds  right 
of  transferee  of  national  bank  stock  under  unrecorded  transfer  superior  to  sub- 
sequent attachment. 
Banker's   lien   on   depcMlts. 

Cited  in  footnote  to  Gardner  v.  First  Nat.  Bank,  10  L.  R.  A.  45,  which  holds 
authority  given  to  bank  to  apply  deposits  to  notes  before  maturity  terminates 
with  death  of  depositor. 

6  L.  R.  A.  230,  NELSON  COUNTY  v.  NORTHCOTE,  6  Dak.  378,  43  N.  W.  897. 

6  L,  R.  A.  234,  STATE  v.  ST.  PAULUNION  DEPOT  CO.  42  Minn.  142,  43  N.  W. 
840. 

Referred  to  in  St.  Paul  Union  Depot  Co.  v.  Minnesota  &  N.  W.  R.  Co.  47 
Minn.  156,  13  L.  R.  A.  416,  49  N.  W.  646;  Chicago  G.  W.  R.  Co.  v.  St.  Paul  Union 
Depot  Co.  68  Minn.  221,  71  N.  W.  23,  for  statement  of  character  and  object  of 
depot  company ;  Chicago,  St.  P.  &  K.  C.  R.  Co.  v.  St.  Paul  Union  Depot  Co.  54 
Minn.  415,  56  N.  W.  129,  for  terms  upon  which  plaintiff  shared  privileges  of 
depot  of  defendant. 

Taxation    of   corporations. 

Cited  in  notes  (6  L.  R.  A.  222)  on  taxation  of  consolidated  corporations;  (68 
L.  R.  A.  591)  on  double  taxation  of  corporations. 

Distinguished  in  St.  Louis  &  S.  F.  R.  Co.  v.  WiJliaras,  53  Ark.  65,  13  S.  W.  796, 
holding  railway  bridge  assessable  to  bridge  corporation  owning  same,  rather  than 
to  railroad  using  bridge  as  lessee. 

6  L.  R.  A.  236,  THOMPSON  v.  WINTER,  42  Minn.  121,  43  N.  W.  796. 
Specific    performance    of   real    estate    contracts. 

Cited  in  Abbott  v.  Moldestad,  74  Minn.  300,  73  Am.  St.  Rep.  348,  77  N.  W.  227, 
holding  discretion  of  court  in  decreeing  specific  performance  must  not  be  arbi- 
trary or  capricious,  but  judicial. 

Cited  in  footnote  to  Atchison,  T.  &  S.  F.  R.  Co.  v.  Chicago  &  W.  I.R.  Co.  35  L. 
R.  A.  167,  which  refuses  to  require  payment  of  interest  not  provided  for  as  con- 
dition of  specific  performance  of  contract. 
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6  L.  R.  A.  238,  ANDRES  v.  CIRCUIT  JUDGE,  77  Mich.  85,  43  N.  W.  857. 
MandninvM   to  compel   quo   ivarranto. 

Cited  in  I^raoreaux  v.  Ellis,  89  Mich.  149,  50  N.  \V.  812,  denying  defeated  can- 
didate's petition  for  mandamus  in  quo  warranto  to  test  sheriff-elect's  right  to 
office-. 

6  L.  R.  A.  241,  CIXCIXXATl.  I.  ST.  L.  &  C.  R.  CO.  v.  COOPER,  120  Ind.  409,  16 

Am.  St.  Rep.  334.  22  N.  E.  340. 
Lilablllty    for    probable   coniie<iaences   of   Tvrontftnl    act. 

Cited  in  Louisville.  N.  A.  &.C.  R.  Co.  v.  Nitsche,  126  Ind.  233,  9  L.  R.  A.  752, 
22  Am.  St.  Rep.  .■>82,  26  N.  E.  51,  holding  railroad  liable  for  damage  from  spread 
of  fire  set  on  right  of  way,  when  result  probable  under  circumstances ;  Ohio  &  M. 
R.  Co.  V.  Trowbridge,  126  Ind.  396,  26  N.  E.  64,  holding  hand  car  left  in  highway, 
whereby  plaintiff's  horse  took  fright,  and  threw  her,  proximate  cause  of  injury, 
which  might  have  been  anticipated. 

Cited  in  footnote  to  People  v.  Lewis,  45  L.  R.  A.  783,  which  holds  suicide  of 
person  mortally  wounded  does  not  relieve  assailant  from  guilt  of  manslaughter. 

Dntr  of   railroad  ^  To   pasnenicer. 

Cited  in  Wheeler  v.  Grand  Trunk  R.  Co.  70  N.  H.  614,  54  L.  R,  A.  956.  foot- 
note p.  955,  50  Atl.  103,  holding  intoxication  of  passenger  does  not  preclude  recov- 
ery for  injury  from  falling  off  train,  if  railroad  employees,  knowing  his  condi- 
tion, could  have  prevented  accident  by  exercise  of  due  care;  Fisher  t.  West  Vir- 
ginia &  P.  R.  Co.  42  W.  Va.  199,  33  L.  R.  A.  75,  24  S.  E.  570  (dissenting  opinion), 
majority  holding  contributory  negligence  of  intoxicated  passenger  insisting  on 
riding  on  platform  of  car,  against  protest  of  conductor,  precludes  recover^'  for 
injury  from  falling  off  car. 

Cited  in  feotnotes  to  Reed  t.  Louisville  &  X.  R.  Co.  44  L.  R.  A.  823,  which  re- 
quires railroad  company  to  stop  and  rescue  passenger  fallen  or  thrown  from 
train,  only  when  possible  without  risk  of  collision;  Southern  P.  Co.  t.  Tarin,  54 
L.  R.  A.  240,  which  holds  carrier  liable  for  injury  to  unwarned  passenger  in  car 
left  standing  till  undermined  by  freshet;  Fisher  v.  West  Virginia  &  P.  R.  Co.  23 
L.  R.  A.  758,  which  holds  carrier  not  liable  for  injury  to  drunken  pasf*enge*" 
coming  down  car  step  without  conductor's  knowledge  and  falling  off;  Bageard  v. 
Consolidated  Traction  Co.  49  L.  R.  A.  424,  which  denies  carrier's  liability  for 
injury  to  sick  passenger,  supposed  to  be  intoxicated,  w^hile  going  towards  back 
of  station,  after  being  helped  to  front  where  way  open  to  street;  Chesapeake  & 
O.  R.  Co.  V.  Saulsberry,  56  L.  R.  A.  580,  which  denies  liability  to  drunken  pas- 
senger ejected  at  station  where  ticket  expires,  for  injuries  in  attempting  to  re- 
enter train;  Pullman  Palace  Car  Go.  r.  Smith,  13  L.  R.  A.  215,  which  holds 
sleeping-car  company  liable  for  servants  causing  passengers  to  get  off  at  wrong 
place. 

Cited  in  notes  (8  L.  R.  A.  674)  on  duty  of  carrier  to  use  care  for  safety  of  pas- 
senger; (19  L.  R.  A.  327)  on  exposure  of  drunken  passenger  to  danger  by  ejec- 
tion from  car;  (10  L.  R.  A.  140)  on  duty  of  carrier  to  inebriates;  (40  L.  R.  A. 
144)  on  intoxication  as  affecting  negligence. 

^—  To   treMpafifier  on   track. 

Cited  in  footnotes  to  Clark  v.  Wilmington  &  W.  R.  Co.  14  L.  R.  A.  749,  which 
holds  negligence  in  getting  on  railroad  trestle  does  not  relieve  from  liability  in 
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running  down;  Becker  v.  Louisville  &  N.  R.  Co.  53  L.  R.  A.2G8,  which  requires 
checking  speed  to  enable  trespasser,  discovered  on  railroad  bridge,  to  escape; 
Raines  v.  Chesapeake  &  O.  R.  Co.  24  L.  R.  A.  226,  which  holds  railroad  employees 
have  right  to  presume,  on  giving  signals,  that  person  on  track  will  step  aside; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Tartt,  40  L.  R.  A.  99,  which  denies  duty  towards 
trespassers  on  track  before  discovery;  8chreiner  v.  Great  Northern  R.  Co.  58  L. 
R.  A.  75,  which  denies  railroad's  liability  to  trespasser  on  tracks,  pushed  in  front 
of  train  by  straj'  cow;  Patton  v.  East  Tennessee,  V.  &  G.  R.  Co.  12  L.  R.  A.  184, 
which  holds  duty  owed  to  trespassers  to  have  lookouts  on  rear  section  of  train 
broken  in  two,  to  give  warning. 

Cited  in  note  (11  L.  R.  A.  385)  on  duty  of  railroad  to  trespassers. 

Reckle««ness  as  showing  vrllfal  Intent. 

Cited  in  Lake  Erie  &  W.  R.  Co., v.  Brafford,  15  Ind.  App.  662,  43  N.  E.  882. 
holding  wilful  killing  inferred  from  failure  of  engineer  to  reduce  speed  until 
within  40  feet  of  man  on  track  with  back  to  train. 

Distinguished  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Miller,  149  Ind.  500,  49  N. 
E.  445,  holding  failure  of  engineer  to  g^ve  warning  at  crossing,  although  vehicle 
seen  approaching  when  train  1,200  feet  away,  not  evidence  of  wilful  injury. 
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E.  9. 
Judicial  notice. 

Cited  in  Gurley  v.  Missouri  P.  R.  Co.  104  Mo.  233,  16  S.  W.  11,  judicially  notic- 
ing that  injury  to  leg  8  or  9  inches  below  thigh  could  not  have  been  received 
while  walking  between  two  ordinary  freight  cars;  Campbell  v.  Wood,  116  Mo.  202. 
22  S.  W.  796,  taking  judicial  notice  of  meaning  of  surveyor's  marks,  made  under 
surveyor  generars  orders  on  government  plats;  Rogers  v.  Cady,  104  Cal.  290,  43 
Am.  St.  Rep.  100,  38  Pac.  81,  holding  county  within  which  lands,  descril)ed  by 
section,  township,  and  range,  are  located,  matter  of  judicial  notice;  Parks  v. 
Jacob  Dold  Packing  Co.  6  Misc.  574,  27  N.  Y.  Supp.  289,  taking  judicial  notice  that 
geographical  location  of  Kansas  City  and  Wichita  outside  state  of  New  York; 
Hanson  v.  Heard,  69  N.  H.  191,  38  Atl.  788,  taking  judicial  notice  that  cashier  has 
prima  facie  authority  to  make  collections  and  receive  deposits:  Burke  t.  Terri- 
tory, 2  Okla.  512,  37  Pac.  829,  holding  that  court  may  take  judicial  notice  of  its 
own  proceedings  in  contempt  proceeding  for  improper  publication  of  same;  Mon- 
tenes  t.  Metropolitan  Street  R.  Co.  77  App.  Div.  495,  78  N.  Y.  Supp.  1059,  and 
Lendle  v.  Robinson,  53  App.  Div.  146,  65  N.  Y.  Supp.  894,  taking  judicial  notice, 
with  help  of  almanac  to  refresh  memory,  as  to  time  of  sunset  on  date  of  accident ; 
Cohn  V.  Kahn.  14  Misc.  257,  35  N.  Y.  Supp.  829,  taking  judicial  notice  of  particu- 
lar day  of  week  on  which  date  given  in  evidence  falls;  Walton  t.  Stafford,  14 
App.  Dir.  314,  43  N.  Y.  Supp.  1049,  appellate  court  not  bound  judicially  to  notice 
that  first  day  of  month  fell  on  Sunday,  where  fact  not  called  to  attention  of  trial 
court. 

Distinguished  in  North  Hempstead  t.  Gregory,  53  App.  Div.  354,  65  N.  Y. 
Supp.  867,  refusing  to  take  judicial  notice  of  character  of  construction  necessary 
in  pier  to  withstand  ice,  or  of  extent  of  burden  imposed  upon  soil  by  pier  on  piles 
as  compared  with  that  of  solid  pier,  or  of  custom  of  vessels  to  lie  aground  at  low 
water  in  exercise  of  right  incident  to  navigation. 
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Proof  of  cavfie   ol^  accident. 

Cited  in  Deeclipnes  v.  Concord  &  M.  R.  Co.  69  N.  H.  290,  46  Atl.  467,  rendering 
judgment  for  defendant  where  evidence  failed  to  show,  except  inferentially..  that 
brakeman  was  killed  by  bridge  by  reason  of  defective  guard;  Fitzgerald  v.  New 
York  C.  &  H.  R.  R.  Co.  154  N.  Y.  266,  48  N.  E.  514,  denying  right  to  recover 
where  evidence  showed  brakeman's  death  after  passing  under  bridge  from  4 ',4  to 
6%  feet  above  top  of  car,  but  no  proof  of  contact  with  bridge;  Safford  v.  Green 
Island,  74  Hun,  .307,  26  N.  Y.  Supp.  069,  denying  right  to  recover  for  injury  from 
fall  on  icy  pavement  in  absence  of  evidence  that  accident  would  not  have  occurred 
in  absence  of  ridges;  McCarty  v.  Lockport,  13  App.  Div.  500,  43  N.  Y.  Supp.  693, 
holding  jury  not  justified  in  finding  slope  of  sidewalk,  and  not  slipperiness  of 
snow,  proximate  cause  of  fall. 

Distinguished  in  Cash  v.  New  York  C.  &  H.  R.  R.  Co.  56  App.  Div.  476,  67  N. 
Y.  Supp.  823,  holding  proof  of  accident  not^  rebutted  by  proof  of  physical  im- 
possibility of  occurrence  in  manner  stated  by  plaintiff's  witness. 

Datr  tOTv^ard  employees. 

Cited  in  footnote  to  Sweet  v.  Ohio  Coal  Co.  9  L.  R.  A.  861,  which  holds  master 
may  conduct  business  in  his  own  way,  though  other  method  less  hazardous. 

Contribatorr   nearliflrence   of   employee. 

Cited  in  Mexican  C.  R.  Co.  v.  Eckman,  42  C.  C.  A.  350,  102  Fed.  279,  holding 
contributory  negligence  of  conductor  sitting  on  roof  of  car  going  through  tunnel 
sufficiently  high  at  entrance,  for  jury. 

AMiiimptlon  of  risk. 

Cited  in  footnotes  to  Williamson  v.  Newport  News  &  M.  Valley  R.  Co.  12  L. 
R.  A.  297,  which  holds  brakeman  assumes  risk  of  bridge  known  to  be  too  low: 
Mensch  v.  Pennsylvania  R.  Co.  17  L.  R.  A.  450,  which  holds  danger  from  projec- 
tion of  bolt  from  end  of  car  assumed  by  brakeman ;  McKee  v.  Chicago,  R.  I.  &  P. 
R.  Co.  13  L.  R.  A.  817,  which  holds  risk  from  wing  fence  at  cattle-guard  assumed 
by  brakeman;  Stager  v.  Troy  Laundry  Co.  53  L.  R.  A.  469,  which  holds  risk  of 
hand  passing  under  guard  rails  into  rollers  not  assumed,  as  matter  of  la-w,  by 
servant  operating  mangle  in  laundry. 

Credibility  of  witness. 

Cited  in  Williams  v.  Delaware,  L.  &  W.  R.  Co.  155  N.  Y.  162,  49  N.  E.  672,  hold- 
ing jury  sole  judge  thereof,  under  provisions  of  Code. 

6  L.  R.  A.  249,  HOPEWELL  MILLS  v.  TALTNTON  SAV.  BANK,  150  Mass.  519,. 

15  Am.  St.  Rep.  235,  23  N.  E.  327. 
Effect  on  fixtures  of  conveyance  of  realty. 

Cited  in  Wentworth  v.  S.  A.  Woods  Mach.  Co.  163  Mass.  33,  39  N.  E.  414, 
holding  that  machines  so  aflixed  to  freehold  as  to  make  them  part  of  realty,  pas» 
to  purchaser  though  title  retained  till  paid  for;  Ryder  v.  Faxon,  171  Mass.  208. 
08  Am.  St.  Rep.  417,  50  N.  E.  631,  holding  finding  of  agreement  that  building  put 
on  leased  property  should  be  property  of  lessee,  justified;  Cosgrove  v.  Troescher. 
62  App.  Div.  126,  70  N.  Y.  Supp.  764,  holding  that  character  of  gas  logs,  refrig- 
erators, etc.,  as  fixtures,  depends  upon  intention  of  owner;  Cunningham  v.  Cure- 
ton,  96  Ga.  494,  23  S.  E.  420,  holding  mill  fixtures  passed  with  mortgage  of  mill 
notwithstanding  agreement  that  title  in  them  should  not  pass  to  purchaser  untii 
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note  paid;  Gunderson  v.  Swarthout,  104  Wis.  191,  76  Am.  St.  Rep.  860,  80  N.  W. 
466,  holding  dynamo  and  machinery  connected  with  it,  fixtures  passing  under 
foreclosure  sale  of  realty;  National  Bank  v.  North,  160  Pa.  308,  28  Atl.  694,  hold- 
ing steam  radiators  and  valves  for  heating  not  fixtures  passing  with  mortgage  of 
l)uilding;  Fisk  v.  People's  Nat.  Bank,  14  Colo.  App.  P"^,  59  Pac.  63,  holding  pur- 
chaser at  foreclosure  sale  of  trust  property  entitled  to  brickmaking  machinery  as 
fixtures,  put  on  premises  after  execution  of  deed  of  trust;  Fifield  v.  Farmers  Nat. 
Bank,  47  111.  App.  123,  holding  machinery  attached  to  building  by  owner,  under 
secret  agreement  with  owner  of  machinery  to  retain  title,  passed  under  trust  deed 
of  land;  Baker  v.  McClurg,  198  111.  34,  59  L.  R.  A.  134,  92  Am.  St.  Rep.  261,  64 
N.  E.  701,  AflTirming  96  111.  App.  173,  holding  that  removable  trade  fixtures  may 
include  ovens,  engines,  and  other  bakery  fixtures;  Thomson  v.  Smith,  111  Iowa, 
723,  60  L.  R.  A.  782,  82  Am.  St.  Rep.  541,  83  N.  VV.  789,  holding  weighing  scales 
to  be  fixtures,  though  extending  a  few  inches  on  .neighboring  lot,  passing  under 
flheriff's  deed;  Re  Goldville  Mfg.  Co.  118  Fed.  898,  holding  mill  machinery  to  be 
fixti^res  passing  under  mortgage  of  mill;  Tee,  Light  &  Water  Co.  v.  Lone  Star 
Engine  &  Boiler  Works,  15  Tex.  Civ.  App.  697,  41  S.  W.  835,  holding  that  steam 
"boiler  attached  to  realty  as  fixture  passes  to  purchaser  of  realty  free  from  lien  of 
chattel  mortgage;  Pfluger  v.  Carmichael,  45  App.  Div.  154,  66  N.  Y.  Supp.  417, 
holding  stepping-stone  on  sidewalk  and  vases  in  garden,  which  have  been  often 
removed,  not  pass  on  foreclosure  of  realty  as  improvements;  William  Firth  Co.  v. 
South  Carolina  Loan  &  T.  Co.  122  Fed.  579,  holding  mortgage  oi  mill  and  machin- 
«ry  valid  as  to  machinery  though  not  recorded  as  chattel  mortgage. 

Cited  in  footnotes  to  Anderson  v.  Creamery  Package  Mfg.  Co.  56  L.  R.  A.  654, 
which  holds  mortgage  to  seller  of  machinery  purchased  for  use  in  permanent 
building  superior  to  existing  real  estate  mortgage;  Neufelder  v.  Third  Street  & 
Suburban  R.  Co.  53  L.  R.  A.  601,  which  holds  machinery  steadied  by  bolts  and 
screws  fastening  it  to  building  not  fixture  as  to  mortgagee. 

SOTV  llztares  determined. 

Cited  in  Morey  v.  Hoyt,  62  Conn.  559,  19  L.  R.  A.  618,  26  Atl.  127,  holding  in- 
tention of  tenant  as  to  whether  machinery  intended  to  be  fixture  of  great  impor- 
tance; Baker  v.  McClurg,  198  111.  36,  59  L.  R.  A.  134,  92  Am.  St.  Rep.  261,  64  N. 
E.  701,  Affirming  96  111.  App.  173,  holding  intention  as  evidenced  by  acts  and 
•circumstances  controlling  as  to  permanency  of  trade  fixtures. 

Cited  in  footnote  to  Leonard  v.  Clough,  16  L.  R.  A.  306,  which  holds  bam 
placed  by  owner  on  own  land,  on  stones  resting  on  surface,  a  fixture. 

Cited  in  note  (10  L.  R.  A.  722,  723)  on  what  are  fixtures. 

Removable   flztnre*. 

Cited  in  Sosman  v.  Conlon,  57  Mo.  App.  31,  holding  question  whether  mechan- 
ic's lien  can  be  filed  agai.:8t  theater  for  stage  fittings  and  scenery  dependent  on 
-whether  furnished  with  intention  of  forming  part  of  building;  Scannell  v.  Hub 
Brewing  Co.  178  Mass.  204.  59  N.  E.  628,  holding  mechanic's  lien  for  labor  and  ma- 
terials cau  be  established  for  making  and  fitting  appliances  for  brewery;  Hille- 
brand  v.  Nelson,  1  Herdman  (Neb.)  788,  95  N.  W.  1068,  holding  portable  articles 
uijcd  in  brick  manufactory  not  fixtures;  Readfield  Teleph.  &  Teleg.  Co.  v.  Cyr,  95 
Me.  289,  "it)  Atl.  1047,  holding  that  poles,  wires,  etc.,  retain  character  as  chat- 
tels us  bet,»V''".  .♦'^btor  and  creditor. 

Cited  in  iiat:  (9  L.  R.  A.  700)  on  tenant's  right  to  remove  fixtures. 
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Materiality    of    Intent. 

Cited  in  Pioso  v.  Bitzer,  20  Lane.  L.  Rev.  157,  holding  evidence  of  signer's  un- 
disclosed intent  in  executing  instrument  inadmissible. 

6  L.  R.  A.  2.V2,  HARLAND  v.  UNITED  LINES  TELEG.  CO.  40  Fed.  308. 
Fe«Peral   Jurisdiction    by   attachment. 

Cited  in  Central  Trust  Co.  v.  Chattanooga,  R.  &  C.  R.  Co.  C8  Fed.  696,  holding 
Jurisdiction  over  nonresidents  not  served  with  process  not  conferred  by  U.  S.  Rev. 
Stat.  §  915,  U.  S.  Conip,  Stat  1901,  p.  684,  giving  plaintiffs  in  Federal  court* 
same  ^remedy  by  attachment  or  other  process  against  property  as  provided  by 
stat«  statute. 

6  L.  R.  A.  2.'54,  KIEL  v.  JACKSON,  13  Colo.  378,  16  Am.  St.  Rep.  207,  22  Pac. 

504. 
Abntter'M  rlfcht  to  damaires  for  Improper  nne  of  ntreet. 

Cited  in  Pueblo  v.  Strait,  20  Colo.  18.  24  L.  R.  A.  394,  46  Am.  St.  Rep.  273,  3»r 
Pac.  789,  holding  construction  of  viaduct  over  railroad  unreasonable  change  in 
street  entitling  abutter  to  damages. 

Distinguished  in  Union  P.  R.  Co.  v.  Foley,  19  Colo.  282,  35  Pac.  .542,  and  Gilbert 
V.  Greeley,  S.  L.  &  P.  R.  Co.  13  Colo.  .509,  22  Pac.  814,  holding  that  owner  of 
property  abutting  on  street  obstructed  by  railroad  cannot  recover  for  inconven- 
ience common  to  public;  Fogg  v.  Nevada-California-Oregon  R.  Co.  20  Nev.  438, 
23  Pac.  840,  holding  that  abutting  owners  sufTering  no  inconvenience  not  common 
to  public  cannot  enjoin  operation  of  railroad  in  street. 

Cited  in  notes  (9  L.  R.  A.  100)  on  use  of  streets  in  municipalities;  (18  L.  R.  A. 
155)  on  liability  of  railroad  company  for  obstructing  highway  crossing. 

"What   conMtltntea   nnlsance. 

Cited  in  footnote  to  Chicago  G.  W.  R.  Co.  v.  First  M.  E.  Church,  60  L.  R.  A. 
488,  which  holds  water  tank  in  street,  and  station  at  which  bells  constantly  rung 
and  whistles  blown,  within  few  rods  of  church,  a  nuisance. 

llleaanre    of    damases    for    nuisance. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  King,  23  Ind.  App.  577,  55  N.  E.  875. 
holding  as  measure  of  damages  for  abatable  nuisance^  depreciation  in  rental 
value;  Hollenbeck  v.  Marion,  116  Iowa,  79,  89  N.  W.  210,  holding  measure  of 
damages  for  pollution  of  stream  through  pasture  is  depreciation  in  rental  value. 

6  L.  R.  A.  257,  ROSEXHLArr  v.  PERKINS,  18  Or.  156,  22  Pac  598. 
Leasem;    Mtatate    of    fraud*. 

Cited  in  note  (7  L.  R.  A.  671)  on  validity  of  leases  under  statute  of  frauds. 
Tenancy    from    year    to    year. 

Cited  in  Phelan  v.  Anderson,  118  Cal.  500,  50  Pac.  685,  holding  lease  from  year 
to  year  wliere  rent  for  agricultural  land  paid  annually  and  accepted  as  annual 
rent. 

Cited  in  note  (8  L.  R.  A.  221)  on  how  tenancy  from  year  to  year  created. 

Effect    of    tenant    holding    over. 

Cited  in  footnotes  to  Byxbee  v.  Blake,  57  L.  R.  A.  222,  which  holds  tenant  liable 
for  another  month's  rent,  by  keeping  keys  and  remaining  in  possession  five  day* 
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to  clean  up  rubbish;  Valentine  v.  Healey,  43  L.  R.  A.  667,  which  holds  lease  not 
renewed  by  temporary  retention  under  permit  by  tenant  in  common,  who  is  mem- 
ber of  lessee  firm. 

Termtnatton  of  tenancy. 

Distinguished  in  Forsythe  v.  Pogue,  25  Or.  483,  36  Pac.  571,  holding  tenancy 
at  will  terminable  on  twenty  days*  notice  to  quit,  if  rent  payable  in  periods  of  less 
than  twenty  days. 

6  L.  R,  A.  259,  CHURCH  v.  PORTLAND,  18  Or.  73,  22  Pac.  528. 
Dedication    to    public    n«e. 

Cited  in  Conrad  v.  West  End  Hotel  &  Land  Co.  126  N.  C.  780,  36  S.  E.  282, 
holding  that  reference  in  deed  to  registered  plat  constitutes  irrevocable  dedication 
of  streets  and  public  grounds  marked  on  plat. 

C'it«d  in  footnotes  to  Hogue  v.  Albina,  10  L.  R.  A.  673,  which  holds  dedication 
not  presumed;  Campbell  v.  Kansas  City,  10  L.  R.  A.  .593,  which  holds  donor  of 
land  for  graveyard  entitled  to  same  after  abandonment  by  public;  Sturmer  v. 
('ounty  Court,  36  L.  R.  A.  300,  which  holds  public  square  dedicated  when  used 
for  more  than  eighty  years  as  such ;  I^ke  Erie  &  W.  R.  Co.  v.  Whitham,  28  L.  R. 
A.  612,  which  denies  right  of  railroad  to  acquire  right  of  way  by  common-law 
dedication. 

Protection  of  parka  from  forbidden  nneii. 

Cited  in  McTntyre  v.  El  Paso  County,  15  Colo.  App.  84,  61  Pac.  237,  holding  land 
dedicated  to  city  for  public  park  held  by  it  as  trustee  for  purposes  of  dedication, 
and  not  to  be  used  for  erection  of  courthouse;  Rowzee  v.  Pierce,  75  Miss.  858,  40 
L.  R,  A.  403,  65  Am.  St.  Rep.  625,  23  So.  307,  holding  erection  of  schoolhouse  on 
land  dedicated  for  "public  ornamental  park"  not  consistent  with  purposes  of  ded- 
ication; Douglass  V.  Montgomery,  118  Ala.  616,  43  L.  R.  A.  382,  24  So.  745  (dis- 
senting opinion),  majority  holding  that  adjacent  proprietor  may  enjoin  city  from 
diverting  park  from  purposes  of  dedication. 

Cited  in  footnote  to  Douglass  v.  Montgomery,  43  L.  R.  A.  376,  which  denies 
city's  power  to  grant  right  to  lay  railroad  across  public  park  and  then  abandon 
it  and  confirm  reversioner's  title. 

Cited  in  note  (13  L.  R.  A.  252)  on  dedication  of  lands  for  public  parks. 

Protection     of    easement. 

Cited  in  Collins  v.  Asheville  Land  Co.  128  N.  C.  569,  83  Am.  St,  Rep.  720,  3& 
S.  E.  21  (dissenting  opinion),  majority  holding  purchaser  of  lot  with  reference  to 
plat  entitled  to  have  kept  open  all  streets  represented. 

Cited  in  footnote  to  Ives  v.  Edison,  50  L.  R.  A.  134,  which  sustains  right  of 
owner  of  easement  to  injunction  to  compel  restoration  of  stairway. 

6  L.  R.  A.  266,  TRUE  v.  DAVIS,  133  111.  522,  22  N.  E.  410. 
Toi^naliip    oriranisation. 

Cited  in  People  ex  ret.  Deneen  v.  Martin,  178  111.  022,  53  X.  E.  309,  holding 
power  to  legislate  by  local  laws  upon  township  division  abrogated  by  Constitu- 
tion; Cicero  v.  Chicago,  182  111.  309,  55  N.  E.  351.  holding  that  legislature  may 
permit  division  of  town  by  vote  of  majority  of  inhabitants;  Cicero  Lumber  Co.  v. 
Cicero,  176  111.  25,  42  L.  R.  A.  703,  68  Am.  St.  Rep.  155,  51  X.  E.  758,  holding 
act  empowering  cities  to  set  aside  streets  for  pleasure  driveways  valid. 
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Annezatloa    of    one    toi^n    to    another. 

Cited  in  East  St.  Louis  v.  Rliein.  139  111.  118,  28  N.  K.  1089.  holding  annexation 
of  village  to  city  not  operate  to  annex  portion  of  town  in  which  it  lay. 

Cited  in  notes  (27  L.  R.  A.  745)  on  power  of  legislature  to  annex  territory  ic 
municipality;  (11  L.  R.  A.  780)  on  power  to  extend  city  limits;  (23  L.  R.  A.  404) 
on  what  constitutes  "indebtedness"  within  meaning  of  constitutional  and  statu 
tory  restrictions  of  municipal  indebtedness,  when  municipalities  joined. 

6  L.  R.  A.  268,  LAKE  VIEW  v.  TATE,  130  111.  247,  22  N.  E.  79L 
Ordinance   llmttlnar  speed   of   tratnn. 

Cited  in  footnote  to  Chicago  &  A.  R.  Co.  v.  Carlinville,  60  L.  R,  A.  391,  which 
sustains  ordinance  limiting  speed  of  interstate  trains  to  10  miles  an  hour  within 
city  limits. 

Cited  in  notes  (7  L.  R.  A.  318)  on  duty  of  railroad  to  slacken  speed;   (21  L.  R. 
A.  796)  on  constitutional  it}'  of  statutes  restricting  contracts  and  business. 
Mnnlctpal    ordinances  |    dlncrlnttnatlon. 

Cited  in  Cairo  v.  Feuchter,  159  111.  162,  42  N.  E.  308,  holding  license  ordinance 
discriminating  between  wholesale  and  retail  liquor  dealers  void;  Hibbard  v.  Chi- 
cago, 60  111.  App.  473,  holding  ordinance  :^pplying  to  one  place  and  person,  per- 
mitting erection  of  awning  in  street,  void;  People  ex  rel.  Ferris  Wheel  Co.  v. 
Swift,  60  111.  App.  398,  holding  ordinance  prohibiting  granting  license  in  certain 
district,  unless  upon  petition  of  majority  of  voters,  void ;  Peoria  v.  Gugenheim.  61 
111.  App.  379,  holding  license  ordinance  discriminating  between  persons  of  same 
class  invalid;  Kx  parte  Bohen,  115  Cal.  378,  36  L.  R,  A.  622,  47  Pac.  55,  holding 
ordinance  prohibiting  burials  in  cemeterj'  except  in  lots  already  purchased  for 
burial  purposes,  void. 

Distinguished  in  Chicago  v.  Brownell,  146  111.  68,  34  N.  E.  595,  holding  ordi 
nance  prohibiting  pool-selling,  excepting  from  operation  certain  localities,  not  void 
for  discrimination. 

<—  UnreaaonableneMi. 

Cited  in  Frost  v.  Chicago,  178  111.  253,  49  L.  R,  A.  658,  69  Am.  St.  Rep.  301, 
62  N.  E.  869,  holding  ordinance  prohibiting  dealers  from  covering  fruit  baskets 
with  colored  netting  void  for  unreasonableness;  Wice  v.  Chicago  &  N.  W.  R.  Co. 
193  111.  356,  66  L.  R.  A.  271,  61  X.  E.  1084,  holding  ordinance  forbidding  pas 
scngers  to  board  or  leave  moving  train  without  authority  void  for  unreason- 
ableness. 

—  Reasonableness  question  for  court. 

Cited  in  Hawes  v.  Chicago,  158  111.  658,  30  L.  R.  A.  227,  42  N.  E.  373,  holding 
reasonableness  of  ordinance  requiring  substitution  of  cement  for  plank-walk  qiies 
tion  for  court,  in  light  of  circumstances;  McFarlane  v.  Chicago,  185  111.  252,  57 
N.  E.  12,  holding  reasonableness  of  ordinance  requiring  substitution  of  brick  for 
cedar  block  pavement  question  for  court;  Chicago  &  N.  W\  R.  Co.  v.  Elmhiirst, 
165  111.  152,  46  N.  E.  437,  holding  reasonableness  of  special  taxation  ordinance 
question  for  court;  Evison  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  45  Minn.  375,  11  L 
R.  A.  437,  48  N.  W'.  6,  holding  reasonableness  of  ordinance  regulating  speed  of 
trains  question  for  court. 

—  Presnmptlon    of    reasonnbleness. 

Cited  in  People  ex  rel.  Morrison  v.  Cregier,  138  III.  414,  28  N.  E.  812,  holding 
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ordinance  prohibiting  sale  of  liquor  in  certain  districts  presumed  reasonable  until 
otherwise  shown. 

Distinguished  in  Myers  v.  Chicago,  196  111.  593,  63  N.  E.  1037,  holding  water- 
line  extension  ordinance  not  unreasonable  in  absence  of  proof  that  assessments  ex- 
<:eed  benefits. 

Corporate  br-la-vra   miMt   be  reoMOiiable. 

Cited  in  Vierling  v.  Mechanics'  A  T.  Sav.  Loan  &  Bldg.  Asso.  179  111.  527,  53  N. 
E.  979,  holding  that  by-laws  of  loan  association  in  pursuance  of  charter  power  to 
impose  fines  must  be  reasonable;  Chicago  &  A.  R.  Co.  v.  Carlinville,  200  111.  319, 

60  li.  R,  A.  393,  93  Am.  St.  Rep.  190,  65  N.  E.  730,  Affirming,  103  111.  App.  255, 
holding  delegated  power  to  pass  ordinance  limiting  speed  of  trains  must  be  rea- 
sonably exercised. 

15  L.  R.  A.  270,  CULVER  v.  STREATOR,  130  111.  238,  22  N.  E.  810. 
Ijlabiltty  of  cities  and   vlllanres   for  tortn   of  offlelaln. 

Cited  in  Blake  v.  Pontiac,  49  111.  App.  550,  holding  city  not  liable  for  illegal 
incarceration  in  calaboose;  Kansas  City  v.  Lemen,  6  C.  C.  A.  631,  12  U.  S.  App. 
(340,  57  Fed.  908,  holding  city  not  liable  for  the  wrongful  closing  of  exhibition  by 
mayor  and  police;  \\niitfield  v.  Paris,  84  Tox.  433,  15  L.  R.  A.  784,  31  Am.  St.  Rep. 
f>0,  19  S.  W.  566,  holding  city  not  liable  for  accidental  shooting  by  officer  enforc- 
ing ordinance  against  unmuzzled  dojrs;  Givens  v.  Paris,  5  Tex.  Civ.  App.  708, 
-24  S.  W.  974,  holding  city  not  liable  for  injuries  committed  by  cow  being  driven 
through  street  by  policeman  appointed  to  keep  cattle  out  of  streets;  Doty  v.  Port 
Jei-vis,  23  Misc.  315,  52  N.  Y.  Supp.  57,  holding  village  not  liable  for  homicide 
liy  police  officer  appointed  by  president;  Stevens  v.  Muskegon,  111  Mich.  79,  36 
L.  R.  A.  780,  69  N.  W.  227,  holding  city  not  liable  for  enforcing  ordinances  inter- 
fering with  use  of  private  sewer  eonstructcnl  by  its  consent  in  street;  Chicago  v. 
^Villiams,  182  111.  138,  55  N.  E.  123,  holding  city  not  liable  for  wrongful  arrest 
made  by  its  police  officers. 

Cited  in  footnotes  to  Snider  v.  St.  Paul,  18  L.  R.  A.  151,  which  holds  city  not 
liable  for  neglicence  of  agents  in  providing  and  maintaining  city  hall;  Potter  v. 
Jones,  12  L.  R.  A.  160,  which  holds  city  not  liable  for  negligence  in  blasting  for 
Rchoolhouso;  Curran  v.  Boston,  8  L.  R.  A.  243,  which  holds  city  not  liable  for 
negligence  of  workhouse  officers. 

Cited  in  notes  (9  L.  R.  A.  208,  210)  on  liability  of  municipalities  for  acts  or 
omissions  of  its  officers  or  agents;  (15  L.  R.  A.  783)  on  liability  of  municipality 
for  acts  of  policemen:  (44  L.  R.  A.  797)  on  liability  of  municipalities  for  false 
iiiiprisoiiment  and  unlawful  arrest. 

Distinguished  in  Chicago  v.  Selz.  S.  &  Co.  202  111.  550,  67  N.  E.  386,  holding  city 
liable  for  negligence  in  repairing  water  system  used  as  source  of  revenue  as  well 
as  for  fire  protection. 

Validity    of    ordinance. 

Cited  in  Chicago  &  A.  R.  Co.  v.  Carlinville,  200  111.  322,  60  L.  R.  A.  394,  93  Am. 
St.  Rep.  190,  65  N.  E.  730,  sustaining  ordinance  limiting  speed  of  train  through 
city  to  10  miles  an  hour. 

Distinguished  in  Wice  v.  Chicago  &  N.  W.  R.  Co.  193  111.  353,  56  L.  R.  A.  269, 

61  N.  E.  1084.  Reversing  93  Til.  App.  266,  holding  ordinance  forbidding  getting  on 
or  oflT  moving  cars  not  within  police  power  delegated  to  city. 

L.  R.  A.  Au.— Vol,  I.— 49. 
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6  L.  R.  A.  271,  ALSOP  v.  SOUTHERN  EXP.  CO.  104  N.  C.  278,  10  S.  E.  297. 
RefuMil   "by   carrier  to  accept    slilpnient. 

Cited  in  State  ex  rel  Carter  v.  Wilmington  &  W.  R.  Co.  126  N.  C.  442.  36  S.  E. 
14,  holding  penalties  for  refusal  to  accept  cattle  for  shipment  recoverable  l>\ 
any  one. 

0  L.  R.  A.  278,  CA:MPBELL  v.  ROTERTXG,  42  Minn.  115,  43  N.  W.  795. 
Inability  on  bond. 

Cited  in  Walsh  v.  Featherstone,  67  Minn.  105,  69  N.  W.  811,  holding  indemnity 
bond  not  agreement  for  benefit  of  third  party  in  whose  favor  liability  incurre*!: 
Wheeler  v.  Paterson,  64  Minn.  233,  66  N.  W.  964,  holding  replevin  bond  not  void 
because  name  of  one  surety  omitted  from  body,  where  it  is  apparent  on  its  faei* 
that  he  is  liable. 

Distin.fruished  in  Klein  v.  Funk,  82  Minn.  8,  84  N.  W.  460,  holding  rule  that 
surety  must  pay  debt  before  bringing  action  inapplicable  in  action  by  surety  on 
third  person's  note  given  as  collateral  security. 

6  L.  R.  A.  280,  COLTJNS  v.  CHARTIERS  VALLEY  GAS  CO.  131  Pa.  143,  17  Am. 
St.  Rep.  791,  18  Atl.  1012. 

Judgment  upon  venire  de  novo  affirmed  in  139  Pa.  124,  27  W.  N.  C.  218,  21  Atl. 
147. 

Pollntion  of  freali  i^ater. 

Cited  in  Collins  v.  Chartiers  Valley  Ons  Co.  139  Pa.  124,  27  W.  N.  C.  219,  21 
Atl.  147,  holding  one  drilling  for  gas  liable  for  injury  to  fresh  water  well  by  Avant 
of  reasonable  care  to  prevent  mingling  of  salt  water;  PfeifTer  v.  Brown,  16.3  Pa. 
273,  35  W.  N.  C.  483,  44  Am.  St.  Rep.  660,  30  Atl.  844,  holding  one  who  pump* 
snlt  water  so  that  it  flows  upon  another's  lands  liable  for  changing  fresh  to  salt 
water. 

~—  An  nnl«ance. 

Cited  in  Rarick  v.  Smith,  17  Pa.  Co.  Ct.  631,  5  Pa.  Dist.  R.  532,  holding  pollu- 
tion of  stream  by  manufacture  of  dynamite  from  ingredients  brou;jrlit  from 
abroad,  nuisance  as  to  lower  owner. 

Cited  in  note  (8  L.  R.  A.  832)  as  to  private  right  of  action  for  nuisance. 

RIlBirbta  In  anbterranenn   watern  or  mlneraln. 

Cited  in  Stillwater  Water  Co.  v.  Farmer,  89  Minn.  67,  60  L.  R.  A.  879,  99  Am. 
St.  Rep.  541,  93  X.  W.  907.  denying  land  owner's  right  to  waste  percolating  wa- 
ters, injuring  another's  spring:  Tampa  Waterworks  Co.  v.  Cline,  37  Fla.  601,  33 
L.  R.  A.  382,  53  Am.  St.  Rep.  262,  20  So.  780,  holding  that  land  owner  may  open 
up  channel  of  subsurface  water  if  not  diverted  or  polluted;  Barclay  v.  Abrs^I.am, 
121  Iowa,  622,  64  L.  R.  A.  2;')G,  96  N.  W.  1080,  holding  person  as<;erting  exi-tcntv 
of  subterranean  stream  must  show  its  channel  reasonably  ascertainable;  Katz  v. 
Walkinshaw,  141  Cal.  124,  64  L.  R.  A.  249,  99  Am.  St.  Rep.  766,  74  Pac.  760,  de- 
nying right  to  remove  percolating  water  through  artesian  well  for  irrigation  of 
distant  lands,  to  injury  of  noiffhbors;  Williamson  v.  Jones,  39  W.  Va.  257,  25  L. 
R.  A.  233,  19  S.  E.  430,  holiliug  removal  of  petroleum  in  place  is  disherison  of 
remainderman. 

Cited  in  note  (19  L.  R.  A.  96)  on  rights  in  subterranean  waters. 
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Distinguished  in  O'Neil  v.  Ben  Avon,  30  Pittsb.  L.  J.  N.  S.  249,  9  Pa.  Dist. 
R.  131,  holding  injury  to  percolating  spring  by  highway  improvement  not  sub- 
ject of  damages;  Kelley  v.  Ohio  Oil  Co.  57  Ohio  St.  329,  39  L.  R.  A.  768,  63  Am. 
St.  Rep.  721,  49  N.  E.  399,  holding  that  owner  of  land  has  right  to  oil  taken  from 
wells  thereon. 

Xeirltsence  In  leaving  torpedo  on   track. 

Cited  in  Cleveland  Terminal  Valley  R.  Co.  v.  Marsh,  63  Ohio  St.  249,  .52  L.  R. 
A.  147,  58  N.  E.  821,  denying  company's  liability  to  boy  employed  by  station  agent 
without  its  knowledge  to  attend  lamps,  and  injured  by  explosion  of  torpedo  on 
track. 

Xecemitty  of  taklnar  land  for  reaerTOlr. 

Cited  in  Smithko  v.  Pittsburgh  &  W.  R.  Co.  5  Pa.  Dist.  R.  544,  27  Pittsb.  L.  J. 
N.  S.  18,  finding  taking  of  land  for  reservoir  of  surface  water  "necessary"  to  ope- 
ration of  railroad,  where  water  in  wells  unfit. 

a  L.  R.  A.  283,  HOLMES  v.  TURNERS  FALLS  LUMBER  CO.  150  Mass.  535,  23 

N.  E.  305. 
Reference;    i^hen   permtMilble. 

Cited  in  (Jraham  v.  Lord,  170  Mass.  3,  48  N.  E.  845,  holding  that  mechanic's 
lien  proceeding  may  be  referred. 

Appointment   of  cndltor;   practice  in   eqnlty. 

Cited  in  Falmouth  v.  Falmouth  Water  Co.  180  Mass.  328,  62  N.  E.  255,  holding 
auditor's  report  in  equity  suit  regarded  as  master's  report. 

Evidence)  declaration«  of  corporate  ofHcer. 

Cited  in  Nash  v.  Minnesota  Title  Ins.  &  T.  Co.  159  Mass.  444,  34  N.  E.  625, 
holding  declarations  of  president  as  to  title  of  land  covered  by  trust  mortgage 
to  corporation  bindiiig  upon  corporation. 

PoiMeMfllon  ad  verve  to  mortis^anree. 

Cited  in  Anthony  v.  Anthony,  161  Mass.  351,  37  N.  E.  386,  holding  occupancy  by 
mortgagor's  widow  under  lease  from  mortgagee  not  adverse;  Long  v.  Richards, 
170  Mass.  128,  64  Am.  St.  Rep.  281,  48  N.  E.  1083,  holding  possession  of  first 
mortgagee  under  mortgage  not  disseise  second. 

6  L.  R.  A.  290,  PORTLAND  LUMBERING  &  IMFG.  CO.  v.  EAST  PORTLAND,  18 

Or.  21,  22  Pac.  536. 
Mnnlcipal   corporations;    poTver   to   make   contracts. 

Cited  in  Townsend  Gas  &  Electric  Co.  v.  Port  Townsend,  19  Wash.  409,  53  Pac. 
551,  holding  charter  provision  for  annual  tax  for  lighting  streets  does  not  restrict 
city's  power  to  contract  to  annual  periods;  Shipley  v.  Hacheney,  34  Or.  308,  55 
Pac.  971,  holding  city  may  contract  to  pay  interest  on  overdue  warrants  for  pay- 
ment of  debts. 

Cited  in  notes  (6  L.  R.  A.  318)  on  liability  of  municipal  corporation  on  its 
contracts;  (12  L.  R.  A.  168)  on  estoppel  of  corporation  to  deny  liability  on  its 
contracts. 

—  Ultra  vires. 

Cited  in  Portland  v.  Bituminous  Paving  &  Improv.  Co.  33  Or.  321,  44  L.  R.  A. 
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533,  72  Am.  St.  Rep.  713,  52  Pac.  28,  holding  bond  to  secure  performance  of  ultra 
vires  contract  not  enforceable,  though  contract  fully  executed  by  city. 

Cited  in  footnote  to  Bath  Gaslight  Co.  v.  Claffy,  36  L.  R.  A.  664,  which  denies 
right  of  lessee  of  corporation  to  escape  payment  of  rent  on  ground  that  law  ultra 
vires. 

<— Liability  -v^'here  anthority  in  irrenrnlarly  exercised. 

Cited  in  Soule  v.  Seattle,  6  Wash.  317,  33  Pac.  384,  holding  city  failing  to  levy 
special  assessment  liable  for  street  improvements ;  Portland  v.  Bittiminous  Pavini: 
&  Improv.  Co.  33  Or.  317,  44  L.  R.  A.  531,  72  Am.  St.  Rep.  713,  62  Pac.  28,  holding 
illegality  of  paving  assessment  does  not  invalidate  contractor's  bond  to  city. 

Criticized  in  German. Vmerican  Sav.  Bank  v.  Spokane,  17  Wash.  325,  38  L-  R. 
A.  262,  49  Pac.  542,  holding  delay  in  levying  special  tax  for  street  improvements 
will  not  render  citv  liable. 


6  L.  R.  A.  301,  MOULTOX  v.  STATE,  88  Ala.  116,  6  So.  758. 

Followed  without  discussion  in  King  v.  State,  89  Ala.  149,  7  So.  750. 
Evidence;   proof  of  character  of  party  or  ivitneiiM. 

Cited  in  Evans  v.  State,  109  Ala.  19,  19  So.  53."):  T>owery  v.  State,  98  Ala.  49,  in 
So.  498;  Thompson  v.  State,  100  Ala.  71,  14  So.  878,— holding  character,  whether 
good  or  bad,  provable  only  by  evidence  of  general  reputation;  Morgan  v.  Stnt;- 
88  Ala.  224,  6  So.  761,  holding  particular  acts  of  misconduct  by  defendant,  m 
trial  for  assault-with  intent  to  kill,  not  admissible;  Walker  v.  St«te,  91  Ala.  80. 
9  So.  87,  holding  that  good  character  of  defendant  on  trial  for  murder  cannot 
be  shown  by  proof  of  particular  acts;  Smith  v.  State,  88  Ala.  77,  7  So.  52,  holding 
inquiiy  as  to  character  or  reputation  of  witness  must  not  extend  to  proof  of  par- 
ticular acts  within  knowledge  of  impeaching  witness. 

CrofM-exanilnatton   refipecttn»'  character. 

Cited  in  Smith  v.  State,  103  Ala.  70,  15  So.  860,  and  Goodwin  v.  State,  102  Ala. 
98,  15  So.  571,  holding  that  state  may  cross-examine  witnesses  as  to  having  liearl 
ol  specific  acts  of  violence,  where  defendant's  character  in  issue;  Carson  v.  Slate. 
128  Ala.  60,  29  So.  608,  holding,  when  character  of  defendant  for  peace  and  quiet 
in  issue  in  murder  case,  state  may  cross-examine  witnesses  as  to  having  heard  of 
defendant  getting  drunk  and  carrying  concealed  weapons;  llawes  v.  State,  S3  Ala. 
71,  7  So.  302,  holding  evidence  that  witness  had  heard  of  difficulties  between  de- 
fendant and  wife,  for  murder  of  whom  he  was  on  trial,  admissible  on  cross-exam- 
ination; Jackson  v.  State,  106  Ala.  17,  17  So.  333,  holding  evidence  of  bad  repu- 
tation of  state's  witness  cannot  be  rebutted  by  testimony  as  to  opinion  of  hi< 
credibility,  based  upon  personal  dealings  with  him;  Garrett  v.  State,  97  A«a.  23. 
14  So.  327,  holding  state's  witness  in  murder  case  cannot  be  cross-examined  as  to 
act  of  deceased  in  chasing  man  with  hot  horseshoe. 

Cited  in  note  (20  L.  R.  A.  615)  on  cross-examination  of  witnesses. 

6  L.  R.  A.  303,  PEOPLE  ex  rcl  PLATT  v.  WEMPLE,  117  N.  Y.  136,  2  Inters. 

Com.  Rep.  735,  22  N.  E.  1046. 
Joint  stock  companies  and  partnership  associations  as  corporations. 

Cited  in  People  ex  rel.  Wincliester  v.  Coleman,  133  N.  Y.  283,  16  L.  R.  A.  184, 
footnote  p.  183,  31  N.  E.  90,  Affirming  37  N.  Y.  S.  K  120,  13  N.  Y.  Supp.  833, 
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liolding  joint  stock  company,  having  attributes  of  corporate  body,  not  within  stat- 
ute making  all  "stock  corporations"  deriving  income  from  capital  subject  to  tax 
upon  capital;  Andrews  Bros.  Co.  v.  Youngstown  Coke  Co.  30  C.  C.  A.  302,  58  U. 
S.  App.  444,  86  Fed.  594,  holding  "partnership  association"  organized  under  au- 
thority of  statute,  and  possessing  attributes  of  corporate  body,  corporation  within 
jurisdictional  requirements  as  to  diversity  of  citizenship  in  Federal  courts;  Ray- 
mond V.  Colton,  43  C.  C.  A.  508,  104  Fed.  226,  and  Adams  Exp.  Co.  v.  State,  65 
Ohio  St.  78,  44  N.  E.  506,  holding  individual  liability  of  members  of  joint  stock 
company  does  not  destroy  character  as  corporation ;  Snyder  v.'  Lindsey,  92  Hun, 
433,36  N.  Y.Supp.  1037,  holding,  where  contract  under  which  association  organized 
leaves  members  personally  liable  to  creditors,  it  is  not  corporation  requiring  ac- 
tion for  dissolution  to  be  brought  by  attorney  general;  Edgeworth  v.  Wood,  58  N. 
J.  L.  466,  33  Atl.  940,  holding  United  States  Express  Company  an  incorporated 
company  within  statute  permitting  corporations  to  be  sued  in  name  of  president 
or  treasurer;  Lane  v.  Albertson,  78  App.  Div.  616,  79  N.  Y.  Supp.  947,  holding 
transfer  of  stock  in  joint  stock  association  to  legatee  not  within  clause  in  articles 
giving  association  first  option  to  purchase  stock  sold  or  transferred;  Colton  v. 
Raymond,  41  Misc.  583,  85  N.  Y.  Supp.  210,  holding  rights  of  stockholder  in 
joint  stock  association  more  like  partnership  than  corporation  stockholder's 
rights. . 

Cited  in  footnotes  to  Rouse,  H.  &  Co.  v.  Donovan,  27  L.  R,  A.  577,  which  holds 
valid,  provision  for  execution  against  limited  partners  for  unpaid  subscriptions 
after  return  of  execution  against  partnership ;  Edwards  v.  Warren  Linoline  &  Gas- 
oline Works,  38  L.  R.  A.  791,  which  holds  partnership  association  organized  under 
laws  of  Pennsylvania  regarded  as  partnership  instead  of  corporation  in  Massa- 
chusetts; State  ex  rel.  Riiilroad  &  Waroliouse  Commission  v.  United  States  Exp, 
Co.  50  L.  R.  A.  667,  which  sustains  state's  right  to  require  information  as  to  busi- 
ness within  state,  of  unincorporated  express  company  of  another  state;  State  ew 
rel.  Railroad  &  W.  Commission  v.  Adams  Exp.  Co.  38  L.  R.  A.  225,  which  holda 
service  on  nonresident  joint  stock  association  properly  made  on  local  agent. 

Taxation  of  corpora tionn  and  anaioclationK. 

ated  in  Re  Jones,  172  N.  Y.  584,  60  L.  R.  A.  479,  footnote  p.  476,  65  N.  E.  570, 
which  holds  shares  in  joint  stock  company  owning  real  estate  only,  personalty  in 
applying  transfer  tax  law;  Re  Jones,  69  App.  uiv.  246,  74  N.  Y.  Supp.  702  (dis- 
senting opinion),  majority  holding  beneficial  interest  or  heir  of  deceased  member 
of  joint  stock  association,  in  company's  real  estate  standing  in  name  of  president, 
is  real  estate  not  subject  to  transfer  tax. 

Cited  in  footnotes  to  Vermont  &  U.  R.  Co.  v.  Vermont  C.  R.  Co.  10  L.  R.  A.  562, 
which  holds  railroad  lessor  liable  for  gross  earnings  tax;  San  Francisco  v.  West^ 
ern  U.  Teleg.  Co.  17  L.  R.  A.  301,  which  holds  state  tax  on  telegraph  franchise 
void;  State  Tide  Water  Pipe  Co.,  Prosecutor,  v.  State  Board,  27  L.  R.  A.  G84, 
which  holds  limited  partnership  a  corporation  for  purpose  of  taxation. 

Cited  in  notes  (22  L.  R.  A.  478)  on  taxation  of  joint  stock  association;  (58  L. 
R.  A.  526)  on  taxation  of  capital  stock  of  unincorporated  associations;  (57  L.  R. 
A.  74,  80)  on  organizations  subject  to  franchise  taxes;  (58  L.  R.  A.  548)  on 
taxation  of  intangible  property  of  corporations;  (60  L.  R.  A.  674)  on  corporate 
taxation  and  the  commerce  clause. 

Distinguished  in  Hoey  v.  Coleman,  46  Fed.  222,  holding  Adams  Express  Com- 
pany, although  quasi  corporation  as  between  its  members,  but  not  incorporated, 
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not  within  statute  imposing  tax  on  "all  moneyed  or  stock  corporations'*  deriving 
income  from  capital. 

Effect  of  purcliaMe  by  Joint  stock  company  of  Itit  own  ntock. 

Cited  in  Booth  v.  Dodge,  60  App.  Div.  27  note,  69  N.  Y.  Supp.  673,  holding  joint 
stock  association  may  purchase  its  own  stock,  hold  it  unextinguished,  and  reissue  it. 

6  L.  R..A.  308,  LAWRENCE  v.  INGERSOLL,  88  Tenn.  52,  17  Am.  St.  Rep.  870, 

12  S.  W.  422. 
Mandan&na. 

Cited  in  Swindell  v.  State,  143  Ind.  157,  35  L.  R.  A.  52,  42  N.  E.  528,  holding 
that  validity  of  election  or  appointment  may  be  inquired  into  by  mandamus. 

Cited  in  footnotes  to  People  ew  rel.  Daley  v.  Rice,  14  L.  R,  A.  644,  which  author- 
izes mandamus  to  compel  canvassing  board  to  disregard  illegal  return ;  Wampler 
V.  State,  38  L.  R.  A.  829,  which  authorizes  mandamus  to  compel  township  trustee 
to  meet  with  others  in  order  to  obtain  quorum. 

Cited  in  note  (20  L.  R.  A.  167)  on  power  of  equity  to  grant  mandatory  in- 
junction. 

Parliamentary  la'vr. 

Cited  in  footnote  to  State  ex  rel.  Childs  v.  Kiichli,  19  L.  R.  A.  779,  which  holds 
president  of  city  council  removable  at  pleasure;  Board  of  Education  v.  Best,  27 
L.  R.  A.  77,  which  holds  mandatory,  provision  for  entry  of  ayes  and  noes  on 
motion  to  employ  teacher. 

~—  Number  of  votes  of  body  recinlred  for  valid  action. 

Cited  in  Anniston  v.  Davis,  98  Ala.  634,  39  Am.  St.  Rep.  94,  13  So.  333,  holl- 
ing  that  majority  of  quorum  cannot  elect  where  charter  requires  vacancy  filled 
by  uuijority  of  remaining  members  of  council. 

CitiHl  in  footnotes  to  State  ex  rel.  Cope  v.  Foraker,  6  L.  R.  A.  422,  which 
requires  majority  of  all  votes  cast  for  senators  and  representatives  to  pass  amend- 
ment of  Constitution;  Smith  v.  Proctor,  14  L.  R.  A.  403,  holding  majority  of 
those  actually  voting  as  to  issue  of  school  bonds  sufficient;  State  ex  rel.  Wiest-n- 
thai  v.  Denny,  16  L.  R.  A.  214,  which  holds  majority  of  persona  actually  votinir 
on  amendment  of  city  charter  sufficient;  People  ex  rel.  ITofTman  v.  Hecht.  27 
L.  R.  A.  203,  which  authorizes  majority  of  board  to  organize  and  act,  thouLrh 
minority  disqualified;  State  ex  rel.  Little  v.  Langlie,  32  L.  R.  A.  723,  which  hoIii> 
a  two-thirds  majority  of  votes  polled  on  proposal  to  relocate  county  seat  suiVi- 
cient;  Belknap  v.  Louisville,  34  L.  R.  A.  250,  which  requires  two-thirds  of  ail 
votes  cast  for  any  purpose  necessary  to  authorize  municipal  indebtedness;  Zeiler 
V.  Central  R.  Co.  34  L.  R.  A.  469.  which  requires  only  two  thirds  of  memlier-* 
votinii:  to  dispense  with  reading  of  proposed  city  ordinances;  Brj-an  v.  Stephen-en. 
35  L,  R.  A.  752,  which  requires  majority  of  all  votes  cast  at  election  to  authori/f 
issue  of  bonds;  Citizens  &  Taxpayers  v.  Williams,  37  L:  R.  A.  761,  which  hoM-* 
only  majority  of  taxpayers  actually  voting  at  election  necessary  to  authorize  in- 
crease of  taxes;  Montgomery  County  Fiscal  Court  v.  Trimble,  42  L.  R,  A.  73«^. 
which  holds  two  thirds  of  those  voting  on  question  of  creating  coimty  indebted- 
ness sufficient;  State  ex  rel.  McClurg  v.  Powell,  48  L.  R.  A.  652,  which  requires 
majority  of  all  electors  voting  at  election  for  any  purpose,  to  adopt  constitutional 
amendment ;  Ke  Denny,  51  L.  R.  A.  722,  which  requires  majority  of  all  votes  cast 
at  election  for  any  purpose  to  adopt  constitutional  amendment. 


303-315.]  L.  R.  A.  CASES  AS  AUTHORITIES.  775 

Cited  in  Re  Schuylkill  Haven  Nominations,  20  Pa.  Co.  Ct.  420,  holding  ma- 
jority of  body  constitutes  quorum  unless  law  of  the  body  directs  otherwise. 

Cited  in  footnotes  to  Williams  v.  Benet,  14  L.  R.  A.  825,  which  holds  two  asso- 
ciate justices  constitute  quorum  of  Florida  supreme  court  though  vacancy  exists 
in  office  of  chief  justice;  State  ex  rel.  Walden  v,  Vanosdal,  15  L.  R.  A.  832, 
which  holds  quorum  not  lost  by  half  of  township  trustees  stepping  into  crowd  of 
bystanders  without  leaving  room ;  State  ex  rel.  Staniord  v.  Ellington,  30  L.  R.  A. 

532,  which  holds  majority  of  members  of  legislative  body  a  quorum. 

Cited  in  note  (21  L.  R.  A.  175)  on  what  constitutes  quorum  for  meeting  of 
Ktockholders. 

\^eto. 

Cited  in  PoUasky  v.  Schmid,  128  Mich.  701,  55  L.  R.  A.  616,  footnote,  p.  614, 
92  Am.  St.  Rep.  560,  87  N.  W.  1030,  holding  two  thirds  of  whole  number  of 
council  required  to  override  veto. 

Cited  in  footnote  to  Cate  v.  Martin,  43  L.  R.  A.  613,  which  denies  mayor's 
power  to  veto  action  by  aldermen  in  passing  on  election  for  member  of  board,  of 
which  such  board  is  made  exclusive  and  final  judge. 

^—^  Declsloii   of  tie  vote. 

Cited  in  footnotes  to  Wooster  v.  Mullins,  25  L.  R.  A.  694,  which  authorizes 
casting  vote  by  mayor  where  three  newspapers  each  receive  votes  of  four  alder- 
men; State  ex  rel.  Young  v.  Yates,  37  L.  R,  A.  205,  which  holds  mayor's  right 
to  cast  vote  in  case  of  tie  not  restricted  by  provision  requiring  majority  vote  of 
all  members  of  council;  Brown  v.  Foster,  31  L.  R,  A,  116,  which  authorizes  mayor 
to  vote  only  to  break  tie;  State  ex  rel.  !Morris  v.  McFarland,  39  L.  R.  A.  282, 
which  holds  auditor's  right  to  give  casting  vote  on  tie  vote  by  township  .trustees 
not  limited  to  vote  by  ballot;  Johnston  v.  State,  12  L.  R.  A.  235,  which  holds 
statute  for  determining  tie  vote  by  lot  valid;  State  ex  rel.  Morris  v.  McFarland, 
:tO  L.  R.  A.  282*  which  holds  auditor  entitled  to  give  casting  vote  for  filling 
vacancy  in  office  of  county  superintendent  on  rira  voce  vote. 

Cited  in  note  (47  L.  R.  A.  652,  554,  561,  562)  on  decision  of  tie  vote  at  election. 

i]  L.  R.  A.  315.  RUSHVILLE  GAS  CO.  v.  RUSHVILLE,  121  Ind.  206,  16  Am.  St. 

Rep.  388,  23  N.  E.  72. 
>IaJorltr    vote. 

Cited  in  Re  Denny,  156  Ind.  151,  51  L.  R.  A.  739,  59  N.  E.  350,  holding  that 
majority  vote  means  majority  of  those  who  choose  to  take  part;  Re  Doyle,  1 
Daulphin  Co.  Rep.  351,  7  Pa.  Dist.  R.  637,  24  Pa.  Co.  Ct.  30,  holding,  where 
there  is  quorum  of  deliberative  body  present,  majority  of  those  present  can  trans- 
act business;  Smith  v.  State,  64  Kan.  732,  08  Pac,  641,  and  Thurston  v.  Huston, 
123  Iowa,  160,  98  N.  W.  637,  sustaining  resolution  adopted  by  majority  of 
quorum  of  city  council;  State  ex  rel.  Walden  v.  Vanosdal,  131  Ind.  391,  15  L.  R.  A. 

533,  31  N.  E.  79,  and  State  ex  rel.  Drummond  v.  Dillon,  125  Ind.  69,  25  N.  E.  13C. 
holding  that  candidate  receiving  majority  of  votes  is  elected  when  quorum  of 
township  trustees  are  present  and  voting;  Wheeler  v.  Com.  98  Ky.  64,  32  S.  W-. 
:!r)9,  holding  candidate  receiving  %'ote  of  six  of  twelve  members  of  city  council 
ngainst  five  votes  for  another,  anci  one  vote  for  candidate  previously  dropped  by 
resolution,  elected;  Davis  v.  Brown,  46  W.  Va.- 720,  34  S.  E.  839,  holding  statute 
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requiring  relocation  of  county  seat  to  be  carried  by  "three  fifths  of  all  votes  c-a>i 
upon  question"  not  require  three  fifths  of  all  votes  cast  at  election ;  State  ex  rel. 
Hocknell  v.  Roper,  47  Neb.  425,  66  N.  W.  539,  holding  city  receiving  three  fifths 
of  votes  cast  and  counted  at  election  for  relocation  entitled  to  county  seat, 
althQugh  number  of  votes  received  is  less  than  three  fifths  of  vote,  counting  re- 
jected ballots. 

Cited  in  footnotes  to  Stat€  ex  rel.  Young  v.  Yates,  37  L.  R.  A.  205,  which  holdf* 
mayor's  right  to  casting  vote  in  case  of  tie  not  restricted  by  provision  requirin<r 
majority  vote  of  all  members  of  council;  Pollasky  v.  Schmid,  55  L.  R.  A.  614, 
which  requires  two  thirds  majority  of  all  members  elected  to  council  to  pas> 
ordinance  over  veto,  though  some  seats  vacant. 

Cited  in  notes  (6  L.  R.  A.  308)  on  majority  vote;  (6  L.  R.  A.  311)  on  riglit 
of  presiding  officer  as  to  casting  vote;  (47"  L.  R.  A.  661)  on  decision  of  tie  vote 
at  election. 

Effect  of  refnital  to  vote. 

Cited  in  United  States  v.  Ballin,  144  U.  S.  8,  36  L.  ed.  326,  12  Sup.  Ct.  Rep- 
507,  holding  rule  of  House  of  Representatives  permitting  count  of  member- 
present,  though  not  voting,  to  determine  presence  of  quorum,  constitutional: 
Somers  v.  Bridgeport,  60  Conn.  528,  22  Atl.  1015,  holding  person  receiving  ma- 
jority vote  of  elective  bo<ly  properly  constituted,  elected,  although  majority 
abstain  from  voting;  State  ex  rel.  Young  v.  Yates,  19  Mont.  244,  37  L.  R.  A.  207. 
47  Pac.  1004,  holding  half  of  city  council  present  and  not  voting  not  create  tie. 
requiring  vote  of  mayor;  Landes  v.  State,  160  Ind.  483,  67  N.  E.  189,  holding 
ordinance  on  which  half  the  councilraen  present  refused  to  vote,  unanimously 
adopted. 

Mnnlctpal    corporattonH}    poorer    to    operate    crater    and    llnrhtlns:    plantN. 

Cited  in  Rockebrandt  v.  Madison,  9  Ind.  App.  229,  53  Am.  St.  Rep.  348,  36 
N.  E.  444.  and  Crawfordsville  v.  Braden,  130  Ind.  152,  14  L.  R,  A.  270.  30  Am. 
St.  Rep.  214,  28  N.  E.  849,  upholding  city's  power  to  own  and  operate  electric 
plant  for  lighting  streets  and  supplying  private  consumers;  Mitchell  v.  Negaunee, 
113  ]Vrich.  307,  38  L.  R.  A.  160,  67  Am.  St.  Rep.  468,  71  X.  W.  646,  holding  that 
legislature  may  authorize  city  to  erect  and  operate  electric  plant  for  lighting 
streets,  and  furnishing  light  to  inhabitants;  Ellinwood  v.  Reedsburg,  91  VVi«. 
134,  64  N.  W.  885,  holding  express  delegation  of  power  unnecessary  to  enable 
city  to  build  and  operate  municipal  water  and  lighting  plants;  Wadsworth  v. 
Concord,  133  N.  C.  593,  45  S.  E.  948,  by  Clark,  Ch.  J.,  concurring,  who  holds 
that  municipal  board  cannot  bind  town  by  contract  for  lighting  streets  beyond 
term  of  office. 

Authority  of  city  to  tmiae  bonds. 

Cited  in  Coffin  v.  Indianapolis,  59  Fed.  227,  holding  that  city  organized  under 
general  law  cannot  issue  and  sell  bonds  to  raise  money  by  way  of  loan,  unless 
expressly  authorized. 

Statute  conatrned  as  part   of  system. 

.  Cited  in  Hyland  v.  Brazil  Block  Coal  Co.  128  Ind.  341,  26  N.  E.  672,  holding 
that  statute  must  be  considered  as  part  of  body  of  law,  and  not  independently. 
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0  L.  R.  A.  318,  SCniPPER  v.  AURORA,  121  Ind.  154,  22  N.  E.  878. 
Seiners   aa   Incident   to   mtreetu. 

Cited  in  Greensburg  v.  Zoller,  28  Ind.  App.  131,  60  N.  E.  1007,  holding  tile 
drains  properly  part  of  street  improvement. 

Cited  in  note  (61  L.  R.  A.  691)  on  duty  and  liability  of  municipality  with  re- 
spect to  drainage. 

Unanthorised    ninnldpal    contract. 

Cited  in  Boyd  v.  Mill  Creek  School  Twp.  124  Ind.  195,  24  N.  E.  661,  holding 
that  recovery  must  be  on  quantum  meruit,  not  on  contract  when  latter  illegal; 
Smith  V.  Miami  County,  6  Ind.  App.  106,  33  N.  E.  243,  holding  county  liable  for 
material  and  labor  inuring  to  its  benotit  under  ultra  vires  contract;  Stone  v. 
Morgan,  13  Ind.  App.  54,  41  N.  E.  79  (dissenting  opinion),  majority  holding 
allegation  of  claim  under  contract  unenforceable  under  statute  of  frauds  in- 
sufficient on  demurrer;  London  &  N.  Y.  Land  Co.  v.  Jellico,  103  Tenn.  323,  52 
S.  W.  995,  holding  city  liable  according  to  benefits  from  improvements  under 
invalid  contract;  Moss  v.  Sugar  Ridge  Twp.  101  Ind.  425,  68  N.  E.  896,  denying 
township's  liability  for  work  done  on  highway  under  contract  made  in  violation 
of  statute;  Valparaiso  v.  Valparaiso  City  Water  Co.  30  Ind.  App.  327,  65  X.  E. 
1063,  holding  ultra  vires  provisions  in  franchise  no  defense  to  water  comp.iny*s 
action  for  hydrant  rental. 

Cited  in  footnote  to  Rarber  Asphalt  Paving  Co.  v.  Harrisburg,  29  L.  R.  A.  401, 
which  holds  city  liable  under  contract  for  cost  of  paving  streets  when  assess- 
ment proves  invalid. 

Cited  in  notes  (6  L.  R.  A.  290)  as  to  doctrine  of  ultra  vires;  (19  L.  R.  A.  620) 
as  to  limitation  of  doctrine  of  ultra  vires  in  respect  to  municipal  corporations, 

6  L.  R.  A.  320,  LOX;iSVILLE,  N.  A.  &  C.  R.  CO.  v.  SMITH,  121  Ind.  353,  22 

N.  E.  775. 
Liability   for  enierflrency  aid. 

Cited  in  Evanaville  &  R.  R.  Co.  v.  Freeland,  4  Ind.  App.  212,  30  N.  E.  803, 
holding  company  liable  to  surgeon  employed  for  necessary  operation  upon  em- 
ployee in  emergency,  when  local  surgeon  employed  on  other  injuries  in  wreck; 
Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Mylott,  6  Ind.  App.  442,  33  N.  E.  135,  holding 
that  conductor  may  bind  railroad  for  aid  and  shelter  of  brakeman  seriously 
injured  at  place  remote  from  company's  general  offices;  Louisville  &  N.  R.  Co. 
V.  Ginley,  100  Tenn.  478,  45  S.  W.  348,  holding  that  conductor  has  implied  au- 
thority to  employ  brakemen  in  exigency  requiring  additional  help  for  proper 
management  or  protection  of  train;  Cincinnati,  I.  St.  L.  &  C.  R,  Co.  v.  Davis, 
126  Ind.  101,  9  L.  R,  A.  504,  25  N.  E.  878,  holding  railroad  liable  to  surgeon 
for  services  rendered  to  person  injured  by  company's  trains,  at  request  of  gen- 
eral superintendent;  Bedford  Belt  R,  Co.  v.  McDonald,  12  Ind.  App.  622,  40 
N.  E.  821,  holding  physician's  complaint  for  services  rendered  insufficient  for 
not  showing  license  to  render  such  services,  or  their  rendition  to  employee  injured 
on  duty,  or  for  injuries  by  defendant's  trains;  Chicago  &  E.  R.  Co.  v.  Behrens, 
9  Ind.  App.  578,  37  N.  E.  26,  holding  railroad  company  not  liable  for  care  and 
board  furnished  its  injured  employee  at  request  of  local  surgeon  taking  case  at 
conductor's  direction. 

Cited  in  note  (20  L.  R.  A.  696)  as  to  authority  of  agent  or  representative  to 
employ  medical  services  for  employee  or  other  third  persons. 


778  L.  R.  A.  OASES  AS  AUTHORITIES.  [6  L.  R  A 

Distinguished  and  limited  in  Holmes  v.  McAllister,  123  Mich.  497,  48  L.  R,  A. 
398,  82  N.  \V.  220,  holding  lanndryman  not  liable  for  services  of  physician  called 
in  his  absence  by  foreman  to  attend  injured  employee;  Grodshaw  v.  J.  N.  Struck 
&  Bro.  109  Ky.  288,  51  L.  R.  A.  670,  58  S.  W.  781,  holding  foreman  of  car- 
penter work  without  implied  authority  to  engage  medical  attendance  for  injured 
workman,  under  him. 

G  L.  R.  A.  321,  GENERAL  ASSEMBLY  OF  PRES.  CHURCH  v.  GUTHRIE,  SH 

Va.  125,  10  S.  E.  318. 
Validity  of  devise. 

Followed  in  Guthrie  v.  Guthrie.  1  Va.  Dec.  717,  10  S.  E.  327,  holding  devis*^ 
to  incorporated  church  agency  not  repugnant  to  constitution  forbidding  incor- 
poration of  church. 

Cited  in  footnotes  to  Kelly  v.  Nichols,  19  L.  R.  A.  413,  as  to  what  constitute^ 
charitable  use  or  trust;  Crerar  v.  Williams,  21  L.  R.  A.  454,  which  holds  gift 
of  free  public  library  in  great  city  charitable;  Thompson  v.  Brown,  62  L.  R.  A. 
398,  which  sustains  devise  of  fund  to  be  distributed  by  executor  "to  the  poor.' 

Cited  as  obiter  in  Fifield  v.  Van  Wyck,  94  Va.  568,  64  Am.  St.  Rep.  745,  27 
S.  E.  446,  holding  devise  to  two  trustees,  their  survivors  or  appointees  in  cn^f 
of  their  death,  in  trust  for  New  Jerusalem  Church  (Swedenborgian),  unenforc- 
able  for  vagueness. 

6  L.  R.  A.  332,  VAN  BIBBER  v.  REESE,  71  Md.  608,  18  Atl.  892. 
Mablllty  of  estates  for  debts. 

Cited  in  McNiece  v.  Eliason,  78  Md.  176,  27  Atl.  940,  denying  general  creil 
itor's  right  to  redeem  mortgage  on  decedent's  lands  and  be  subrogated  to  mort 
gagee's  rights:  Constable  v.  Camp,  87  Md.  181,  39  Atl.  807,  denying  creditor^ 
right  to  maintain  bill  against  legatees  after  delay  of  fifteen  years  and  di-?- 
tribution  of  estate;  Seldner  v.  Katz,  96  Md.  219.  53  Atl.  931,  holding  that  court 
cannot  order  heirs  to  sell  inherited  land  in  another  state  to  pay  decedent':* 
creditors. 

Distinguished  in  McGaw  v.  Gortner,  96  Md.  493,  54  Atl.  133,  holding  that 
decedent's  land  cannot  be  subjected  to  claim  for  unliquidated  damages  arisinjr 
from  heir's  refusal  to  perform  decedent's  option  contract. 

6  L.  R.  A.  336,  BARRETT  v.  MARKET  STREET  CABLE  R.  CO.  81  Cal.  2915. 

15  Am.  St.  Rep.  61,  22  Pac.  859. 
Reasonable   tender. 

Cited  in  note  (35  L.  R.  A.  489)  on  what  is  a  reasonable  sum  out  of  which  i 
common  carrier  may  be  required  to  take  a  passenger's  fare  and  return  the  cliangp. 

Distinguished  in  Muldowney  v.  Pittsburgh  &  B.  Traction  Co.  29  Pittsb.  L,  J. 
N.  S.  159,  43  W.  N.  C.  53,  8  Pa.  Super.  Ct.  338,  holding  tender  of  $5  bill  for  a 

5  cent  fare  unreasonable  in  law, 

6  L.  R.  A.  338,  WILDNER  v.  FERGUSON,  42  Minn.  112,  18  Am.  St.  Rep.  495, 

43  N.  W.  794. 
Constrnctlon  of  mrords  In  title  of  act. 

Cited  in  State  ex  rel.  Olsen  v.  Board  of  Control,  85  Minn.  172,  88  N.  W.  533, 
holding  title  of  act  should  be  liberally  construed  to  uphold  constitutionality. 
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Conatrnctton  of  exemption  •tatnteit. 

Cited  in  Henderson  v.  Nott,  30  Neb.  167,  38  Am.  St.  Rep.  720,  54  N.  W.  87, 
construing  term  "laborer"  to  mean  one  hired  to  do  manual  or  menial  labor  for 
another;  Boyle  v.  Vanderhoof,  45  Minn.  32,  47  N.  Y.  396,  construing  garnishment 
**xemption  act  for  "working  men*'  applicable  to  telegraph  operators;  Paddock  v. 
Balgord,  2  S.  D.  105,  48  N.  W.  840,  holding  allegation  that  judgment  was  for 
**labor"  not  equivalent  to  "for  laborer*8  or  mechanic's  wages." 

Cited  in  footnotes  to  Equitiible  L.  Assur.  Soc.  v.  Goode,  36  L.  R,  A.  690,  which 
holds  law  library  of  attorney  occupying  part  of  time  in  legal  business  exempt; 
Rustad  V.  Bishop,  60  L.  R.  A.  168,  which  denies  right  .to  hold  back  successive 
fxempt  wages  by  successive  garnishments  and  reach  same  by  new  garnishment 
jifter  exemption  period  expires:  Siever  v.  Union  P.  R.  Co.  61  L.  R.  A.  319,  which 
^sustains  right  to  injunction  against  prosecuting  multiplicity  of  garnishment  pro- 
ceedings for  exempt  wages. 

Cited  in  note  (18  L.  R.  A.  310)  as  to  who  are  laborers,  whose  earnings  are 
exempt  from  attachment  or  garnishment. 

t;  L.  R.  A.  339,  STATE  v.  ROBINSON,^  42  Minn.  107,  43  N.  W.  833. 
3Iiiniclpal   llcenaeai. 

Cited  in  Cheyenee  v.  O'Connell,  6  Wyo.  499,  46  Pac.  1088,  holding  one  act 
.tl  hauling  rubbish  for  pay  not  violation  of  ordinance  prohibiting  use  of  wagon 
without  license;  Combs  v.  Lakewood,  68  N.  J.  L.  583,  63  Atl.  697,  sustaining 
township  ordinance  licensing  and  regulating  vehicles  carrying  passengers  for 
hire  upon  highways. 

Cited  in  footnotes  to  Child  v.  Bemus,  12  L.  R.  A.  67,  which  holds. discretionary 
l>ower  granted  mayor  to  revoke  licenses  not  unreasonable;  State  v.  Finch,  46 
1j.  R.  a.  437,  which  sustains  validity  of  license  on  express  wagons  greatly  in 
excess  of  that  imposed  on  hacks. 

Cited  in  note  (36  L.  R.  A.  413)  on  license  fee  for  use  of  street  by  vehicles. 

6  L.  R.  A.  340,  GARGAN  v.  LOUISVILLE,  N.  A.  &  C.  R.  CO.  89  Xy.  212,  12 

S.  W.  259. 
Rlftrhtii  of  abnttlnir  o^ivnem  in  streets. 

Cited  in  Bannon  v.  Rohmeiser,  90  Ky.  52,  29  Am.  St.  Rep.  355,  13  S.  W.  444, 
holding  legislature  powerless  to  close  alley  without  consent  of  abutting  owners; 
Martin  v.  Louisville,  97  Ky.  33,  29  S.  W.  804,  holding  city's  power  to  close 
streets  and  alleys  dependent  upon  legislative  authority;  Bigelow  v.  Ballerino, 
111  Cal.  504,  44  Pac.  307,  holding  lot  owner  entitled  to  damages  for  taking  of 
tasement  in  street  for  public  use;  Re  Melon  Street,  182  Pa.  397,  38  L.  R.  A.  283, 
:^8  Atl.  482  (adopting  dissenting  opinion  in  1  Pa.  Super.  Ct.  92),  holding  owner 
of  property  abutting  on  part  of  street  not  vacated  entitled  to  damages. 

Cited  in  note  (10  L.  R.  A.  276)  on  rights  of  abutting  lot  owners  in  streets. 

f)  L.  R.  A.  342,  WILEY  v.  ATHOL,  150  Mass.  426,  23  N.  E.  311. 
Onaraiity   and    -vrarranty. 

Cited  in  Field  v.  Lamson  &  G.  Mfg.  Co.  162  Mass.  392,  27  L.  R.  A.  147,  38 
N.  E.  1126,  holding  that  guaranty  by  corporation  of  dividends  upon  preferred 
stock  only-  devotes  profits  to  such  dividends  in  preference  to  those  on  common 
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stock;  Keene  v.  Demelman,  172  Mass.  22,  51  N.  E.  188,  holding  that  equity  will 
rescind  executory  contract  of  sale  containing  warranty  as  to  quantity  of  land, 
based  on  mistake;  Alden  v.  ITart,  161  Mass.  580,  37  X.  E.  742,  holding  that 
vendee  could  reject  unmerchahtable  cargo  of  coal  as  violation  of  implied  warranty. 

Subatantial    performance    of    contract. 

Cited  in  Palmer  v.  Meriden  Britannia  Co.  188  111.  523,  59  N.  E.  247,  AflSrmins 
88  111.  App.  4S9,  and  Sykcs  v.  St.  Cloud,  60  Minn.  452,  62  N.  W.  613,  requiring 
party  accepting  part  performance  of  contract  to  rely  on  claim  for  damages  a^ 
to  unperformed  part;  Joplin  Waterworks  Co.  v.  Joplin,  177  Mo.  528,  76  S.  W. 
960,  and  Illinois  Trust  &  Sav.  Bank  v.  Arkansas  City,  34  L.  R.  A.  529,  22  C.  C.  A. 
189,  40  U.  S.  App.  257,  76  Fed.  289,  holding  water  company  entitled  to  n^ntul 
of  hydrants,  less  damage  for  failure  to  perform  contract;  Allen  v.  ^Mayers,  1S4 
Mass.  488,  69  X.  E.  320,  holding  unrecorded  assignment  of  unpaid  balance  on 
building  contract,  performed  except  as  to  trifling  details,  valid  against  trustee 
process;  Eastern  Forge  Co.  v.  Corbin,  182  Mass.  592.  66  N.  E.  419,  holding  vendor 
justified  in  refusing  to  perform  contract  where  purchaser  fails  to  make  paymenl» 
as  stipulated. 

Cited  in  note  (9  L.  R.  A.  52)  on  substantial  compliance  with  building  contract. 

"Waiver    of    condition    precedent. 

Cited  in  Kwing  v.  Janson,  57  Ark.  242,  21  S.  W.  430,  holding  waiver  of  por- 
fonnancp  of  conditions  precedent  no  bar  to  damages  for  breach ;  Xew  York  v. 
New  York  Refrigerating  Constr.  Co.  8  Misc.  60,  28  X.  Y.  Supp.  614,  hohlinjr 
granting  permit  as  condition  precedent  to  construction  of  plant  waived  by  ac- 
ceptance of  rent;  Griggs  v.  Moors,  168  Mass,  364,  47  N.  E.  128,  holding  that, 
unless  unjust  or  unfair,  court  will  not  interfere  with  party's  riglrt  to  take  advan- 
tage of  condition  precedent. 

Meaanre   of  damaffren. 

Cited  in  Sykes  v.  St.  Cloud,  60  Minn.  454,  62  X.  W.  613,  holding  measure  of 
damages  for  failure  to  perform  water  contract,  difference  between  actual  and 
agreed  supply. 

"Water   conipnnleH. 

Cited  in  note  (61  L.  R.  A.  88)  on  rights  and  duties  of  water  company. 

6  L.  R.  A.  346,  ^MURRAY  v.  ROBERTS,  150  Mass.  353,  23  N.  E.  208. 
Effect  of  Insolvency  dl«cl&arflre  on  forelnrn  credltom. 

Cited  in  Rosenheim  v.  Morrow,  37  Fla.  189,  20  So.  243,  holding  nonresident 
creditors  proving  claims  and  accepting  dividend  bound  by  insolvency  proceodinjr: 
Pattee  v.  Paige,  163  Mass.  353,  28  L.  R.  A.  451,  footnote,  p.  451,  47  Am.  St.  Rep. 
459,  40  X.  E.  108,  holding  nonresident  creditor  accepting  dividend  in  insolvency 
waives  right  of  objection ;  Swift  v.  Winchester,  96  Me.  483,  90  Am.  St.  Rep.  414, 
52  Atl.  1017,  holding  discharge  in  insolvency  void  against  nonconsenting  non- 
resident creditors. 

Cited  in  footnote  to  Lowenberg  v.  Levine,  16  L.  R.  A.  159,  which  holds  foreign 
judgment  not  released  by  discharge  in  insolvency  proceedings. 

Cited  in  notes  (11  L.  R.  A.  328 )  on  creditors  entitled  to  dividends  in  in- 
solvency; (17  L.  R,  A.  86)  on  priority  of  foreign  attachment  over  subsequent 
domestic  attachment. 
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e  L.  R.  A.  34S,  SHAW  v.  SMITH,  150  Mass.  166,  22  N.  E.  887. 
Oe«crlptlon   of   payee   or   indorsee   of  note. 

Cited  in  Stem  v.  Eichberg,  83  111.  App.  444,  holding  notes  payable  to  estate, 
valid;  Shepard  v.  Hanson,  9  N.  D.  251,  83  N.  W.  20,  holding  indorsement  "pay 
to  guardian  of  W.  and  S."  not  direction  to  pay  to  wards  or  their  estate. 

Cited  in  footnote  to  Gordon  v.  Anderson,  12  L.  R.  A,  483,  which  holds  note 
payable  to  certain  person,  "et  al.  or  order,"  non-negotiable. 

6  L.  R.  A.  349,  MATHEVVSON  v.  HOFFMAN,  77  Mich.  420,  43  N.  W.  879. 
Reciprocal  riparian  rlKhts. 

Cited  in  Kray  v.  Muggli,  84  Minn.  97,  54  L.  R.  A.  479,  87  Am.  St.  Rep.  332, 
86  X.  W.  882,  and  Smith  v.  Youmans,  06  Wis.  110,  37  L.  R.  A.  288,  65  Am.  St. 
Kep.  32,  70  N.  W.  1115,  sustaining  right  of  mill  o\\Tier  and  owners  of  summer 
resorts  to  have  artificial  level  of  lake  maintained;  Lakeside  Paper  Co.  v.  State, 
15  App.  Div.  172,  44  N.  Y.  Supp.  281,  holding  state  could  not  interfere  with 
permanently  changed  channel  of  lake  outlet  for  canal  purposes;  Matheson  v. 
Ward,  24  Wash.  411,  85  Am.  St.  Rep.  955,  64  Pac.  520,  holding  that  acquiescenc? 
for  thirty  years  in  diversion  bars  right  to  return  stream  to  natural  channel. 

Cited  in  notes  (41  L.  R.  A.  750)  on  correlative  rights  of  upper  and  lower 
proprietors  as  to  use  and  flow  of  water  in  stream;  (50  L.  R.  A.  845)  on  rights 
acquired  in  artificial  condition  of  body  of  water. 

Disapproved  in  Kray  v.  Muggli,  77  Minn.  235.  45  L.  P.  A.  221,  79  X.  W.  904, 
holding  that  riparian  owners  acquire  no  reciprocal  prescriptive  riglit  to  have 
dam  maintained  for  their  benefit. 

6  L.  R.  A.  353,  KNOX'S  APPEAL,  131  Pa.  220,  17  Am.  St.  Rep.  798,  18  Atl.  1021. 
IVhat  constltnteii  a  i^'lll. 

Cited  in  Gaston's  Estate,  188  Pa.  3t8,  68  Am.  St.  Rep.  874,  41  Atl.  529,  holding 
signed  waiting  "it  is  my  wish,"  followed  by  sufficiently  definite  directions,  a 
will;  Tozer  v.  Jackson,  104  Pa.  384,  35  W.  N.  C.  268,  30  Atl.  400,  holding  un- 
healed envelope  with  a  signed  paper  inclosed,  stating  that  writer  gives  certain 
].roporty  to  i.)erson  named  on  envelope,  valid  will;  Harrison's  Estate,  106  Pa. 
578,  46  Atl.  888,  holding  signed  indorsement  on  unsealed  envelope  directing  sale 
of  inclosed  securities  after  indorser's  death,  for  specified  persons,  valid  codicil ; 
Scott's  Estate,  147  Pa.  100,  29  W.  N.  C.  180,  30  Am.  St.  Rep.  713,  23  Atl.  212, 
holding  letter  with  directions  for  drawing  will,  executed  by  testator  and  wit- 
nesses, valid  as  will;  Funston's  Estate,  24  Pa.  Co.  Ct.  139,  holding  unsigned 
paj>er,  making  various  bequests,  headed  "My  will,  S.  —  F.  — ,'*  not  valid  will ; 
McGettigan  v.  Carr,  13  Lane.  L.  Rev.  77,  holding  paper  in  form  of  letter,  dis- 
closing writer's  intention  as  to  disposition  of  property,  a  valid  will. 

Cited  in  footnotes  to  Orth  v.  Orth,  32  L.  R.  A.  298,  which  holds  no  interest 
created  by  advice  and  expression  of  hope  in  letter  to  testator's  wife  as  to  what 
she  will  do  with  property  devised  to  her;  Jewell  v.  Louisville  Trust  Co.  53 
L.  R.  A.  377,  w^hich  denies  creation  of  precatory  trust  by  will  of  merchant  ex- 
pressing desire  for  retention,  on  liberal  terms,  of  specified  person  in  employ  of 
firm  of  which  testator  a  partner;  Morgan  v.  Halsey,  36  L.  R.  A.  716,  which  holds 
power  of  appointment  of  property  to  testatrix's  daughter  in  any  manner  she 
may  deem   proper   limited   by   subsequent  clauses  of  will;    Williams  v.   Baptist 
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Church,  54  L.  R.  A.  427,  wliich  holds  absolute  gift,  not  trust,  created  by  bequest 
to  churcli  and  ^'suggesting"  as  to  application. 

Cited  in  notes  (7  L.  R.  A.  520)  as  to  effect  of  precatory  words  upon  e-^tate 
granted;  (7  L.  R.  A.  394)  as  to  precatory  words  in  will;  (13  L.  R.  A-  563)  a* 
to  effect  of  precatory  words  in  will. 

SnlRclency  of  sisnntiire  to  Inatraiuent. 

Cited  in  Plate's  Estate,  148  Pa.  60,  29  W.  N.  C.  662,  33  Am.  St.  Rep.  805,  23 
Atl.  1038,  Reversing  8  Lane.  L.  Rev.  212,  9  Pa.  Co.  Ct.  651,  28  W.  X.  C.  167, 
holding  proof  that  testator  commenced  to  sign  codicil,  made  stroke,  and  said 
*'l  cannot  sign  now,"  conclusive  of  no  signature;  Seventh  Street  Colored  M.  E. 
Church  V.  Campbell,  48  La.  Ann.  1546,  21  So.  184,  holding  statute  that  incorpo- 
rators "shall  prepare  and  sign"  articles  not  require  signature  of  names;  United 
States  Fidelity  &  G.  Co.  v.  Siegmann,  87  ^Minn.  178,  91  N.  W.  473,  denying 
liability,  as  between  parties,  of  person  intending  to  sign  bond  as  witness,  placinj' 
name  under  obligors. 

Cited  in  footnotes  to  Re  Conway,  11  L.  R.  A.  796,  which  holds  reference  before 
signature  on  face  of  will  to  items  on  back  insufficient;  Re  Booth,  12  L.  R.  A.  452, 
which  holds  holographic  will  containing  maker^s  name  at  beginning  only,  insuffi- 
ciently executed. 

Cited  in  note  (8  L.  R.  A.  823)  as  to  subscription  to  will. 

Distinguished  in  Re  Jacoby,  190  Pa.  409,  44  \\ .  N.  C.  29,  42  Atl.  102G,  holding 
box  inscribed  with  owner's  signed  direction  to  deliver  to  attorney  in  case  of 
death,  and  containing  envelopes  inscribed,  without  signature,  "This  to  go  to'* — 
not  a  will. 

6  L.  R.  A.  359,  STATE  v.  FIRE  CREEK  COAL  &  COKE  CO.  33  W.  Va.   18S. 

25  Am.  St.  Rep.  891,  10  S.  E.  288. 
Freedom  to  contract  and  clasn  lejyplMlatlon. 

Cited  in  State  v.  Loomis,  115  Mo.  318,  21  L.  R,  A.  805,  22  S.  W.  3.50,  Re 
versing  decision  in  department,  21  L.  R.  A.  792,  holding  act  prohibiting  pay- 
ment of  wages  in  scrip  not  redeemable  at  face  value  in  cash  at  option  of  bidder, 
unconstitutional;  Stiite  v.  Peel  Splint  Coal  Co.  38  W.  Va.  857,  17  L.  R.  A.  403,  15 
S.  E.  1000  (dissenting  opinion),  majority  holding  act  prohibiting  employers  pay- 
ing employees  in  scrip  not  redeemable  in  money,  constitutional ;  People  ex  rrl. 
Rodgers  v.  Coler,  l66  N.  Y.  18,  52  L.  R.  A.  822,  82  Am.  St  Rep.  605,  59  X.  E. 
716,  holding  unconstitutional  statute  requiring  payment  of  prevailing  rate  of 
wages  in  city  contract  work;  Low  v.  Rees  Printing  Co.  41  Neb.  141,  24  L.  R.  A. 
708,  43  Am.  St.  Rep.  670,  59  X.  W.  302,  holding  act  declaring  eight  hours  a  day's 
labor,  unconstitutional:  Republic  Iron  &  Steel  Co.  v.  State,  160  Ind.  391.  62 
L.  R.  A.  144,  66  N.  E.  1005,  liolding  statute  requiring  weekly  payment  of  wages 
unconstitutional:  S.  A.  &  A.  P.  R.  Co.  v.  Wilson,  4  Tex.  App.  Civ.  Cas.  (Willson) 
p.  574,  holding  act  imposing  penalty  on  railroads  for  not  paying  employees 
within  prescribed  time  unconstitutional;  I^eep  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  58 
Ark.  407,  23  L.  R.  A.  270,  41  Am.  St.  Rep.  109,  25  S.  W.  75,  holding  statute 
requiring  corporation  to  pay  entire  wages  to  date  of  discharge  of  employee,  re- 
gardless of  employer's  damage,  void. 

Cited  in  Dixon  v.  Poe,  159  Ind.  497,  60  L.  R.  A.  310,  95  Am.  St.  Rep.  309, 
65  N.  E.  518,  holding  act  requiring  merchants  issuing  store  tokens  for  wagrs 
assigned  by  coaj  miners,  to  redeem  in  money,  invalid  class  legislation;  Johnson 
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V.  Goodyear  Min.  Co.  127  Cal.  14,  47  L.  R.  A.  342,  78  Am.  St.  Rep.  17,  69  Pac. 
304,  holding  act  giving  employees  lien  on  property  of  corporation  failing  to  pay 
wages  monthly,  invalid;  Frorer  v.  People,  141  111.  182,  16  L.  R.  A.  496,  31 
X.  E.  395,  holding  act  prohibiting  mine  owners  and  manufacturers  from  keeping 
"truck  stores"  unconstitutional;  Com.  v.  Brown,  43  W.  N.  C.  75,  8  Pa.  Super, 
rt.  355,  declaring  act  requiring  weighing  of  coal  before  screening,  unconstitu- 
tional; State  V.  Wilson,  7  Kan.  App.  446,  53  Pac.  371,  holding  act  requiring 
weighing  of  coal  before  screening,  constitutional. 

Cited  in  footnotes  to  Hancock  v.  Yaden,  6  L.  R.  A.  576,  which  holds  statute 
prohibiting  employees  of  mining  and  manufacturing  companies  contracting  to 
receive  wages  in  other  than  money  not  imjust  discrimination;  Braccville  Coal 
Co.  V.  People,  22  L.  R.  A.  340,  which  holds  unconstitutional,  statute  requirincr 
weekly  payment  of  wages  by  specified  corporations. 

An  to  attorney's  fees. 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis,  165  U.  S.  165,  41  L.  ed.  672,  17  Sup. 
Ct.  Rep.  255,  holding  act  permitting  successful  claimants  against  railroads  to 
recover  attorney's  fees  invalid;  Hocking  Valley  Coal  Co.  v.  Rosser,  53  Ohio  St. 
25,  29  L.  R.  A.  390,  53  Am.  St.  Rep.  622,  41  N.  E.  263,  holding  statute  allowing 
plaintiff  attorney's  fees  in  suits  for  wages  unconstitutional ;  Vogel  v.  Pekoe,  157 
111.  349,  30  L.  R.  A.  495,  42  N.  E.  386  (dissenting  opinion),  majority  holding 
statute  allowing  plaintiff  attorney's  fees  in  suits  for  wages  constitutional ; 
Davidson  v.  Jennings,  27  Colo.  195,  48  L.  R.  A.  343,  83  Am.  St.  Rep.  49,  60 
Pac.  354,  holding  portion  of  act  permitting  plaintiff  in  mechanic's  lien  foreclosure 
to  tax  attorney's  fee  unconstitutional;  Los  Angeles  Gold  Mine  Co.  v.  Campbell, 
13  Colo.  App.  7,  56  Pac.  240,  following  as  binding,  authority  of  United  States 
Supreme  Court  holding  taxing  of  attorney's  fee  by  plaintiff  in  mechanic's  lien 
cases  unconstitutional. 

6  L.  R.  A.  360,  AlKEX  v.  FRAXKTJX,  42  Minn.  91,  43  X.  W.  830. 
Covenants  runnlnnr  ir«'fth  land. 

Cited  in  footnotes  to  Mott  v.  Oppenheimer,  17  L.  R.  A.  409,  which  construes 
as  running  with  the  land,  agreement  for  party  wall  expressly  declared  to  run  with 
land;  Mygatt  v.  Coe,  11  L.  R.  A.  640,  which  holds  covenants  of  warranty  and 
quiet  enjoyment  by  owner  of  fee  and  lier  husband  do  not  run  with  land  as  against 
husband;  Bald  Eagle  Valley  R.  Co.  v.  Xittany  Valley  R.  Co.  29  L.  R.  A.  423, 
which  holds  intention  of  parties  controlling  in  determining  whether  covenant 
runs  with  land. 

Breach  of  covenant  of  seisin. 

Cited  in  footnotes  to  Hodges  v.  Wilkinson,  17  L.  R.  A.  545,  which  holds  action 
for  breach  of  implied  warranty  of  title  of  personalty  sold,  after  its  taking  by 
third  person,  not  premature;  Wiggins- v.  Pender,  61  L.  R.  A.  772,  which  holds 
assignee  entitled  to  benefit  of  covenant  of  warranty  not  naming  him,  if  assigns 
named  in  kahendtim  clause  of  deed. 

6  L.  R.  A.  362,  MARTIX  v.  PALMER,  42  Minn.  176,  43  N.  W.  966. 
I^ogr-llen   laTV  |    constmctlon. 

Cited  in  Breault  v.  Archambault,  64  Minn.  423,  58  Am.  St.  Rep.  545,  67  N.  W. 
348,  holding  camp  cook,  assistant,  and  camp  blacksmith  entitled  to  benefits  of 
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log-lien  law;  Breault  v.  Archambault,  64  Minn.  423,  58  Am.  St.  Rep.  545,  67 
N.  W.  348,  holding  party  supplying  teams  and  drivers  under  entire  contract 
entitled  to  lien,  though  performing  no  manual  labor  herself;  Klondike  LumU'r 
Co.  V.  Williams,  71  Ark.  338,  75  S.  W.  854,  holding  that  laborer's  lien  oovor'^ 
use  of  wagon  and  team;  Proux  v.  Stetson  &  P.  Mill  Co.  6  Wash.  481,  33  Pae. 
1167,  holding  lien  for  labor  under  entire  contract  en-forceable  against  only  pan 
of  logs. 

Distinguished  in  Mabie  v.  Sines,  92  Mich.  547,  52  N.  W.  1007,  holding  party 
selling  team  to  be  used  in  lumber  yard,  under  contract  providing  for  monthly 
rental  in  default  of  stipulated  payments  of  purchase  price,  not  entitled  to  lien. 

6  L.  R.  A.  363,  JOHN  W.  LOVELL  CO.  v.  HOUGHTON,  116  N.  Y.  520,  22  N.  E. 

1066. 
Privileged   commiinlcatlons. 

Cited  in  Sommers  v.  Christiano,  21  Misc.  177,  47  N.  Y.  Supp.  115,  holding 
affidavit  in  support  of  motion  in  legal  proeeeaing  prima  facie  privileged;  McCarty 
V.  Lambley,  20  App.  Div.  268,  46  N.  Y.  Supp.  792,  holding  master's  charge  of 
employee  with  theft  privileged,  where  informed  by  subordinates  that  such  em- 
ployee had  not  only  stolen,  but  had  admitted  guilt ;  Bowsky  v.  Cimiotti  Unhair- 
ing  Co.  72  App.  Div.  175,  76  N.  Y.  Supp.  465,  holding  publication  waminp 
traders  against  using  or  employing  those  who  used  machines  infringing  patents, 
privileged;  Weber  v.  Lane,  99  Mo.  App.  82,  71  S.  W.  1099,  holding  report  oi 
committee  of  board  of  aldermen  investigating  charges  agiiinst  dramshop  keeper 
privileged. 

Cited  in  footnotes  to  Rothholz  v.  Dunkle,  13  L.  R.  A.  655.  ^iiich  holds  com- 
munication by  bank  cashier  to  stockholder  as  to  solvency  of  surety  on  bond  to 
bank  privileged;  Ilemmens  v.  Nelson,  20  L.  R.  A.  441,  which  holds  statement  by 
principal  of  deaf  mute  institute,  to  executive  committee,  as  to  improper  acts  ot 
department  superintendent  privileged;  Nissen  v.  Cramer,  6  L.  R.  A.  780,  which 
holds  relevant  words  spoken  by  party  to  action  during  trial  privileged:  Moon- 
V.  Manufacturers'  Nat.  Bank,  1 1  L.  R.  A.  753,  which  holds  reference,  in  state- 
ment to  sureties  of  cashier,  to  items  drawn  by  "collusion  with  teller,"  lilK?lon- 
as  to  teller;  Conroy  v.  Pittsburgh  Times,  11  L.  R.  A.  725,  whicn  holds  privilege! 
communication  one  properly  made  on  proper  occasion  from  proper  motive  ou 
probable  cause. 

Cited  in  note  (9  L.  R.  A.  621)   on  what  constitutes  libel  and  slander. 

—  QueMtlon  for  court. 

Cited  in  Hart  v.  Sun  Printing  &  Pub.  Asso.  79  Hiui,  361,  29  N.  Y.  Supp.  434. 
holding  character  of  admitted  facts,  published  under  claim  of  privilege,  question 
of  law  for  court. 

—  Q,iie«tlon    for  Jury. 

Cited  in  Warner  v.  Press  Pub.  Co.  132  N.  Y.  183,  30  N.  E.  393,  holding  exist 
ence  of  facts  published  under  claim  of  privilege,  for  jury. 
Inference  of  malice. 

Cited  in  footnotes  to  Pollasky  v.  Michener,  9  L.  R.  A.  102,  which  authorize!^ 
inference  of  malice  from  sending  false  statement  as  to  mortgage,  advising  caution, 
to  patrons  of  commercial  agency;  Street  v.  Johnson,  14  L.  R.  A.  203,  which  holds 
seller  of  presumed  to  know  that  it  contains  libel. 

Cited  in  note  (13  L.  R,  A.  708^  on  slander  of  title. 
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G  L.  R.  A.  366,  WILLIAMS  v.  GUILE,  117  N.  Y.  343,  22  N.  E.  1071. 
Gifts  cauaa  mortlii. 

Cited  in  Ridden  v.  Thrall,  125  N.  Y.  579.  21  Am.  St.  Rep.  758,  11  L.  R.  A.  688, 
26  N.  E.  627,  lioldinp;  siit  of  box  containiiitr  bank  books  in  event  donor  did  not 
survive  pending  surjrical  operation,  valid  gift  causa  wjor/is,  though  operation  suc- 
ti'ossful  and  donor  died  in  hospital  from  another  disease  to  which  subject  before 
operation;  Hogan  v.  Sullivan,  114  Iowa,  400,  87  N.  W.  447,  holding  delivery  of 
memorandum  on  deathbed,  to  Fon-in-law,  disposing  of  bank  deposit,  certificate  for 
•which  taken  in  his  name  two  years  prior,  valid  gift  causa  mortis  in  favor  of 
l;eneficiaries  named  in  memorandum;  Caylor  v.  Caylor,  22  Ind.  App.  074,  72  Am. 
St.  Rep.  331,  52  N.  K.  405,  holding  deathbed  gift  by  wife  of  all  her  property  of 
Avhich  husband  in  possession,  to  absent  nephew,  valid;  Callanan  v.  Clement,  18 
!Misc.  625,  42  N.  Y.  Supp.  514,  holding  delivery  of  bank  book  to  donee  on  deathbed 
of  donor,  with  subsequent  directions  to  donee  to  let  former  custodian  keep  same 
until  after  donor's  death,  valid  gift;  Re  Crosby,  46  N.  Y.  S.  R.  444,  1  Power,  30, 
20  N.  Y.  Supp.  63,  holding  delivery  of  promissory  note  to  attending  niece  to 
bold  for  maker  sufficient  to  validate  gift;  Leyson  v.  Davis,  17  Mont.  274,  31 
L.  R.  A.  447,  42  Pac.  775,  holding  gift  of  bank  stock  accompanied  by  delivery,  to 
<lonee  four  months  prior  to  donor's  death  and  on  eve  of  journey  to  recuperate, 
valid,  though  donor  returned  before  death,  and  during  absence  stock  was  voted 
according  to  his  direction;  Larrabee  v.  Hascall,  88  Me.  520,  51  Am.  St.  Rep.  440, 
:U  Atl.  408,  holding  that  lapse  of  one  month  and  a  half  between  gift  and  death 
of  testator  does  not  invalidate  same  as  gift  causa  mortis;  Kirk  v.  McCusker, 
3  Misc.  284,  22  N.  Y.  Supp.  780,  in  concurring  opinion,  in  support  of  dissent 
from  statement  that  gift  of  bank  deposit  was  revoked  by  subsequent  appropria- 
tion of  portion  of  account  to  donor's  personal  use;  Telford  v.  Patton,  144  111. 
Ii27,  33  N.  E.  1119,  holding  sum  deposited  in  name  of  third  party  eight  months 
before  death,  without  delivery  of  certificate  to  third  party,  not  valid  gift; 
Hatcher  v.  Buford,  60  Ark.  173,  27  L.  R.  A.  508,  29  S.  W.  641,  holding  indorse- 
inent  of  donee's  note  to  his  mother  while  donor  was  in  expectancy  of  death,  but 
t'till  able  actively  to  tend  to  business,  gift  inter  vivos;  Blazo  v.  Cochrane,  71  N.  H. 
4>87,  53  Atl.  1026,  and  Bean  v.  Bean,  71  X.  H.  542,  53  Atl.  907,  holding  gift 
causa  mortis  not  absolute,  though  no  condition  be  expressed;  Bray  v.  O'Rourke, 
>iU  App.  Div.  402,  85  N.  Y.  Supp.  907,  holding  that  gift  inter  vivos  may  be 
based  on  delivery  to  third  person  for  donee's  benefit;  Opitz  v.  Karel,  118  Wis. 
,^)35,  62  L.  R.  A.  985,  99  Am.  St.  Rep.  1004,  95  N.  W.  948,  holding  that  insured 
may  make  valid  gift  by  delivery  of  insurance  policy;  Devol  v.  Dye,  123  Ind.  328, 
7  L.  R.  A.  442,  24  N.  E.  246,  holding  delivery  of  key  of  private  box  to  bank 
o:i shier,  with  instructions  to  set  aside  and  mark  certain  sums  with  donees'  names, 
valid. 

Cited  in  footnotes  to  Peck  v.  Rees,  13  L.  R.  A.  714,  which  holds  delivery  of 
deed  by  donor  to  own  agent  insufficient;  Gammon  Theological  Seminary  v. 
Robbins,  12  L.  R.  A.  506,  which  holds  instrument  declaring  that  holder  gives 
note,  which  he  retains,  insufficient  as  gift. 

Cited  in  notes  (7  L.  R.  A.  439;  11  L.  R.  A.  684)  on  gifts  causa  mortis;  (18 
L.  R.  A.  171)  on  sufficiency  of  constructive  delivery  to  sustain  gift  causa  mortis. 

Criticized  in  Zeller  v.  Jordan,  105  Cal.  147,  38  Pac.  640,  holding  gift  of  check, 
unaccompanied  by  deposit  book,  by  wife  while  well  and  on  understanding  that 
not  to  be  used  till  death,  not  valid. 
L.  R.  A.  Au.— Vol.  I.— 50. 
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Disapproved  in  Bieber  v.  Boeckmann,  70  Mo.  App.  508,  holding  delivery  of 
money  on  deathbed  to  party,  with  directions  to  divide  same  between  certain 
relatives  in  event  of  death,  but  to  return  it  in  case  of.  recovery,  not  valid. 

Time  'vrben  g^tt  talces  effect. 

Cited  in  Callanan  v.  Clement,  18  Misc.  625,  42  N.  Y.  Supp.  514,  holding  that 
gift  of  bank  deposit  relates  back,  on  death  of  donor,  to  date  of  delivery  of  bank 
book  to  agent  for  donee. 

Direction  of  verdict. 

Cited  in  Decker  v.  Sexton,  1^  Misc.  68,  43  N.  Y.  Supp.  167,  holding  verdict 
properly  directed  on  question  of  waiver,  where  evidence  of  landlord  and  tenant 
conclusive  against  same;  Hopkins  v.  Nashville,  C.  &  St.  L.  R.  Co.  96  Tenn.  435, 
32  L.  R.  A.  362,  34  S.  W.  1029,  holding  demurrer  to  evidence  permissible  in  Ten- 
nessee without  violating  constitutional  guaranty  of  trial  by  jury  and  provision 
against  direction  of  verdict. 

6  L.  R,  A.  369,  MANHATTAN  CLOAK  &  SUIT  CO.  v.  DODGE,  120  Ind-  1,  16 

Am.  St.  Rep.  298,  21  N.  E.  344. 
Breaclft  of  confidential  relation. 

Cited  in  Hughes  v.  Willson,  128  Ind.  494,  26  N.  E.  50,  holding  attorney  trustee 
of  profits  received  on  purchase  and  sale  of  land  in  fraud  of  client's  estate:  Re 
Dwight,  61  App.  Div.  362,  70  N.  Y.  Supp.  563,  holding  attorney  of  assignee  for 
benefit  of  creditors  entitled  to  receive  out  of  assigned  estate  only  amount  paid 
by  him  for  claims  against  estate. 

Cited  in  footnotes  to  Harrison  v.  Mulvane,  54  L.  R.  A.  405,  which  holds  one 
charged  with  selling  corporate  stock  to  pay  encumbrances,  one  of  which  he  owns- 
not  forbidden,  as  trustee,  to  buy  prior  liens  to  protect  own  interests;  Frazier  v. 
Jeakins,  57  L.  R.  A.  575,  which  holds  guardian's  sale  to  her  husband  void. 

Cited  in  notes   (9  L.  R,  A.  793)   on  purchase  by  trustee  inuring  to  benefit  of 

cestui  que  trust;   (12  L.  R.  A.  396)    on  right  of  agent  to  become  purchaser  of 

.  subject   of   agency;    (13   L.   R.    A.    490)    on  personal   interest  conflicting  with 

fiduciary  duty;   (11  L.  R.  A.  328)  on  right  of  creditors  of  insolvent  to  dividends. 

6  L.  R.  A.  371,  HART  v.  BURCH,  130  111.  426,  22  N.  E.  831. 
Dower. 

Cited  in  Heisen  v.  Heisen,  145  111.  664,  21  L.  R.  A.  437,  34  N.  E.  597,  holding 
husband's  statutory  dower  barred  pro  tanto  by  taking  lease  for  term  of  years 
from  wife's  executors;  Thompson  v.  Marsh,  61  111.  App.  271,  holding  that  cred- 
itor may  maintain  suit  to  secure  assignment  of  judgment  debtor's  right  of  dower 
and  application  to  judgment;  Card  v.  Pudney,  42  App.  Div.  408,  69  N.  Y.  Supp. 
278,  holding  widow  of  tenant  in  common  not  entitled  to  sale  of  cotenant's  interest 
in  property  in  suit  to  apportion  dower  in  husband's  interest;  Grubbs  v.  Leyen- 
decker,  153  Ind.  352,  53  N.  E.  940,  holding  daughter  barred  after  lapse  of  statu- 
tory period,  to  claim  share  of  estate  as  against  purchasers  from  sons  conveying 
full  title  under  transfer  from  mother  of  unassigned  dower  rights. 

—  Release   of. 

Cited  in  Fletcher  v.  Shepherd,  174  HI.  271,  51  N.  E.  212,  holding  that  release 
of  dower  by  widow  to  daughter  in  belief  that  latter  o^vned  fee  operates  as  to 
actual  interest  of  daughter,  and  does  not  bar  claim  to  dower  in  remainder. 
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Judicial  Mile. 

Cited  in  Jennings  v.  Dunphy,  174  111.  80,  50  N.  E.  1045,  holding  conservator's 
sale  subject  to  court's  approval  may  be  set  aside,  although  price  fair,  where 
estate  materially  benefited  by  resale;  Davies  v.  Gibbs,  174  111.  277,  51  N.  E. 
220,  holding  ccmfirmation  of  irregular  sale  in  vacation  conclusive  where  no  fraud 
or  mistake  shown  which  prevented  filing  of  excepticHis  within  statutory  time. 

6  L.  R.  A.  374,  MILLER  v.  MOORE,  83  Ga.  084,  20  Am.  St.  Rep.  320,  10  S.  E.  360. 
Implied   'vrarranty. 

Cited  in  Snowden  v.  Waterman,  106  Ga.  388,  31  S.  E.  110,  holding  implied 
Avarranty  of  merchantableness  not  waived  by  personal  examination  of  goods 
containing  latent  defect. 

Cited  in  notes  (6  L.  R.  A.  302)  on  implied  warranty  on  sale  by  manufacturer; 
( 16  L.  R.  A.  705)  on  effect  of  representing  things  sold  to  be  ''good." 

Effect   of  acceptance. 

Cited  in  footnote  to  Ontario  Deciduous  Fruit  Growers'  Asso.  v.  Cutting  Fruit 
Packing  Co.  53  L.  R.  A.  681,  which  requires  buyer  to  pay  for  fruit  received  under 
contract,  knowing  full  amount  cannot  be  delivered. 

Cited  in  note  (12  L.  R.  A.  300)  on  effect  of  acceptance  of  goods  under  contract 
of  sale. 

6  L.  R.  A.  377,  GARRETSON  v.  FERRALL,  78  Iowa,  166,  42  N.  W.  637. 

6  L.  R.  A.  370,  BINNEY  v.  GLOBE  NAT.  BANK,  150  Mass.  574,  23  N.  E.  380. 
{Statutory  rlffhts  of  feme  coTcrt. 

Cited  in  Colonial  &  U.  S.  Mortg.  Co.  v.  Bradley,  4  S.  D.  162,  55  N.  W.  1108, 
holding  married  woman  liable  on  joint  promissory  note  given  in  payment  of 
husband's  individual  debt;  Foster  v.  Leach,  160  Mass.  420,  36  N.  E.  60,  holding 
acceptance  of  note  on  wife's  indorsement  sufficient  consideration  to  support  her 
contract  as  indorser;  Harmon  v.  Old  Colony  R.  Co.  165  Mass.  106,  30  L.  R.  A. 
660,  52  Am.  St.  Rep.  499,  42  N.  E.  605,  holding  earning  capacity  of  woman  as 
laborer  proper  element  of  damages. 

Cited  in  footnote  to  Kitchen  v.  Chapin,  57  L.  R.  A.  014,  which  holds  married 
woman  liable  on  her  guaranty  of  note  owned  by  her  and  payable  to  her  order. 

Cited  in  notes   (7  L.  R.  A.  641)   on  wife's  capacity  to  contract;    (10  L.  R.  A. 
226)  on  women  included  in  term  "persons." 
Estoppel. 

Cited  in  Prescott  Nat.  Bank  v.  Butler,  157  Mass.  550,  32  N.  E.  909,  holding 
invalidity  of  note  made  on  Sunday  not  matter  of  defense  in  action  by  purchaser 
atiainst  indorser;  Wisdom  v.  Shanklin,  74  Mo.  App.  431,  holding  maker  of  nego- 
tiable note  estopped  to  deny  wife's  capacity  as  payee  to  indorse  same  to  pur- 
chaser for  value. 
Safllclency  of  affidavit  In  Innolvency  proceedlns** 

Cited  in  Clement  v.  Bullens,  150  Mass.  106,  34  N.  E.  173,  holding  aflSdavit  on 
information  and  belief  suflEicient  to  support  petition  for  examination  of  insolvent. 
Review  of  proceedlas*  of  InsolTcncy  coart. 

Cited  in  Jaquith  v.  Fuller,  167  Mass.  128,  45  N.  E.  54,  denying  writ  of  pro- 
hibition against  insolvency  court,  where  error  correctable  by  appeal. 
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8  L.  R.  A.  383,  HYLAND  v.  HABICH,  150  Mass.  112,  15  Am.  St.  Rep.  174,  22 

N.  E.  766. 
Termination   of  suretyship. 

Cited  in  Valentine  v.  Donolioe-Kelly  Bkg.  Co.  133  Cal.  198,  65  Pac.  381,  holding 
estate  of  guarantor  of  bank  account  not  liable  for  overdraft  after  notice  to  bank 
of  guarantor's  death;  Manitowoc  County  v.  Truman,  91  Wis.  14,  64  N.  W.  307. 
holding  suroti  •?  on  bond  given  by  bank  to  secure  deposit  of  couniy  moneys  not 
discharged  by  renewal  of  deposit  contract. 

Cited  in  notes  (23  L.  R.  A.  709)  on  effect  on  contract  of  guaranty  of  death  of 
party  thereto;   (8  L.  R.  A.  381)  on  construction  of  contract  of  guaranty. 

Distinguished  in  Fewlass  v.  Keeshan,  32  C.  C.  A.  9,  60  U.  S.  App.  133,  8S 
Fed.  574,  holding  surety  on  cost  bond  liable  for  costs  accruing  after  his  death. 

Disapproved  in  Gay  v.  Ward,  67  Conn.  156,  32  L.  R,  A.  820,  34  Atl.  102.i. 
holding  death  of  guarantor  not  affect  continuing  guaranty  without  actual  notice 
to  guarantee. 

6  L.  R.  A.  384,  TRUMBLE  v.  TERRITORY,  3  Wyo.  280,  21  Pac  1081. 
Presumption    of  malice. 

Cited  in  State  v.  Vaughan,  22  Nev.  301,  39  Pac.  733,  holding  malice  not  always 
presumed  where  intention  to  kill  exists;  Territory  v.  Lucero,  8  N.  M.  555,  46  Pac. 
18,  holding  no  implication  of  malice  from  mere  fact  of  killing;  State  v.  Gibson, 
43  Or.  189,  73  Pac.  333,  holding  conclusive  presumption  of  intent  to  murder 
from  use  of  deadly  weapon  not  arise  where  evidence  shows  circumstances  of 
justification. 

8  L.  R.  A.  387,  STONER  v.  RICE,  121  Ind.  51,  22  N.  E.  988. 
Riparian  o^wner  of  fractional  section  of  non-navlsable  lake. 

Cited  in  John  Hilt  Lake  Ice  Co.  v.  Zahrt,  29  Ind.  App.  478,  02  N.  E.  509: 
Kcan  V.  Calumet  Canal  &  Improv.  Co.  190  U.  S.  459,  47  L.  ed.  1137,  23  Sup.  Ct. 
Rep.  651,  Brophy  v.  Richeson,  137  Ind.  115,  36  N.  E.  424, —  holding  government 
grant  of  fractional  quarter,  the  remainder  of  which  covered  in  part  by  inlan.l 
Tion-navijrable  lake,  includes  whole  quarter;  Tolleston  Club  v.  State,  141  Ind. 
207,  38  N.  E.  214,  holding  whole  sections  including  both  sides  of  meander  line*. 
within  list  of  swamp  lands  describing  same  as  "all  of  section,"  etc. ;  Concord  Mfg. 
Co.  V.  Robertson,  66  N.  H.  28,  18  L.  R.  A.  694,  25  Atl.  718,  upholding  classificti- 
tion  of  lakes  and  ponds  by  acreage;  Poynter  v.  Chipman,  8  Utah,  450,  32  Pac 
690,  holding  that  grant  of  land  to  shore  of  inland  lake  confers  right  to  follow 
water  in  recession. 

Cited  in  note  (18  L.  R.  A.  696)  as  to  ownership  of  bed  of  lakes  and  ponds. 

Disapproved  in  Hardin  v.  Jordan,  140  U.  S.  398,  35  L.  ed.  439,  11  Sup.  Ct. 
Rep.  808,  and  Lamprey  v.  State,  52  Minn.  195,  18  L.  R,  A.  677,  38  Am.  St.  Rep. 
541,  53  N.  W.  1139,  holding  grant  of  land  bounded  on  inland  non-navigable  lake 
includes  fee  to  center;  Lembeck  v.  Nye,  47  Ohio  St.  349,  8  L.  R.  A.  581,  21  Am. 
St.  Rep.  828,  24  N.  E.  686,  holding  that  grant  of  land  adjoining  non-navigable 
lake  goes  to  center  unless  margin  distinctly  referred  to;  Fuller  v.  Shedd,  161 
111.  486,  33  L.  R.  A.  159,  52  Am.  St.  Rep.  380,  44  N.  E.  286,  holding  that  grant 
of  land  bounded  by  meandered  lake  conveys  only  to  water's  edge. 
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Effect  of  officer's  appearance  In  court. 

Cited  in  note  (11  L.  R.  A.  370)  as  to  law  authorizing  suit  against  state. 

6  L.  R.  A.  390,  ANDERSON  v.  JETT,  89  Ky.  376,  12  S.  W.  670. 

Illeval  combinations. 

Cited  in  State  ex  rel.  Crow  v.  Firemen's  Fund  Ins.  Co.  152  Mo.  47,  46  L.  R.  A. 
377,  62  S.  W.  696,  denying  right  of  insurers  to  contract  among  themselves  for 
maintenance  of  rates;  Huston  v.  Reutlinger,  91  Ky.  343,  34  Am.  St.  Rep.  225, 
15  8.  W.  867,  holding  void  by-laws  of  underwriters,  limiting  number  and  pay  of 
solicitors,  and  time  of  employment,  or  employment  of  solicitor  severing  from 
another  member  within  one  year;  Gamewell  Fire  Alarm  Teleg.  Co.  v.  Crane, 
160  Mass.  57,  22  L.  R.  A.  677,  39  Am.  St.  Rep.  458,  36  N.  E.  98,  holding  sale  of 
letters  patent  and  improvements,  with  vendor's  stipulation  to  manufacture  or  sell 
machines  for  same  purpose  for  ten  years,  against  public  policy;  Milwaukee 
Masons  &  Builders*  Asso.  v.  Niezerowski,  95  Wis.  136,  37  L.  R.  A.  130,  60  Am.  St. 
Rep.  97,  70  N.  W.  166,  holding  rule  of  builders'  association  requiring  all  bids  to 
be  submitted  to  committee's  examination,  and  that  6  per  cent  be  added  to 
amount  of  lowest  bid,  void;  Brown  v.  Jacobs'  Pharmacy  Co.  115  Ga.  435,  57  L. 
R.  A.  551,  90  Am.  St.  Rep.  126,  41  S.  E.  553,  holding  combination  of  druggists 
to  compel  another  druggist  to  observe  prices,  or  to  prevent  their  wholesalers 
from  selling  to  him,  void;  Tuscaloosa  Ice  Mfg.  Co.  v.  Williams,  127  Ala.  123,  50 
L.  R.  A.  180,  85  Am.  St.  Rep.  125,  28  So.  669,  holding  contract  to  discontinue 
use  of  ice  machine  in  consideration  of  payment  by  owner  of  only  other  machine 
in  town  void;  Lovejoy  v.  Michels,  88  Mich.  28,  13  L.  R.  A.  775,  49  N.  W.  901, 
holding  price  fixed  by  combination  of  manufacturers  with  sole  reference  to  per- 
sonal interests,  not  determinative  of  price  of  goods  ordered  without  agreement 
as  to  price;  Seasongood,  S.  K.  Co.  v.  Tennessee  &  O.  River  Transp.  Co.  21  Ky.  L. 
Rep.  1142,  49  L.  R.  A.  271,  54  S.  W.  193,  holding  one  of  rival  carriers  not  ab- 
solved from  liability  to  shippers  for  refusals  to  accept  freight  under  agreement 
only  to  accept  freight  destined  for  certain  territory;  United  States  v.  Addyston 
Pipe  &  Steel  Co.  46  L.  R.  A.  133,  29  C.  C.  A.  155,  54  U.  S.  App.  723,  85  Fed!  286, 
liolding  void,  combination  of  manufacturers  in  several  states  to  regulate  sales 
and  prices  in  many  states;  Ferd  Heim  Brewing  Co.  v.  Bolinder,  97  Mo.  App.  70, 
71  S.  W.  691,  holding  brewers'  agreement  to  sell  to  no  one  indebted  to  parties 
thereto  illegal;  State  ex  rel.  Crow  v.  Armour  Packing  Co.  173  Mo.  388,  61  L. 
R.  A.  473,  96  Am.  St.  Rep.  515,  73  S.  W.  645,  holding  combination  of  packing 
houses  to  control  price  of  meat  illegal ;  .^^]tna  Ins.  Co.  v.  Com.  106  Ky.  879,  45 
L.  R.  A.  358,  51  S.  W.  624,  holding  combination  for  maintenance  of  insurance 
rates  not  indictable  at  common  law;  Queen  Ins.  Co.  v.  State,  86  Tex.  266,  22 
L.  R.  A.  492,  24  S.  W.  397,  sustaining  combination  to  enforce  uniform  rates  of 
insurance  and  of  agents*  commissions. 

Cited  in  footnotes  to  Pittsburgh  Carbon  Co.  v.  McMillin,  7  L.  R.  A.  46,  which 
holds  party  to  illegal  trust  combination  not  entitled  to  proceeds  as  against  re- 
ceiver of  trust  assets;  Newell  v.  Meyendorflf,  8  L.  R.  A.  440,  which  holds  valid, 
contract  giving  exclusive  agency  in  certain  territory  for  sale  of  particular  brand 
of  cigars. 

Cited  in  notes  (13  L.  R.  A.  770)  as  to  effect  of  fixing  price  by  illegal  combina- 
tion; (8  L.  R.  A.  497)  as  to  effect  of  contracts  against  public  policy;  (8  L.  R. 
A.  500)  as  to  illegal  pn.ture  of  monopolies. 

Distinguished  in  United  States  v.  Trans-Missouri  Freight  Asso.  24  L.  R.  A. 
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83.  4  Inters.  Com.  Rep.  6,  7  C.  C.  A.  74,  19  U.  S.  App.  36,  58  Fed.  70;  Affirming 
63  Fed.  449,  sustaining  agreement  by  competing  railways  for  maintenance  of 
reasonable  rates  and  equal  facilities  for  interchange  of  traffic,  without  illegally 
limiting  competition. 

6  L.  R.  A.  392,  GOULDS  v.  BROPHY,  42  Minn.  109,  43  N.  W.  834. 
Implied  Tvarranty  of  fitness. 

Cited  in  Wisconsin  Red  Pressed-Brick  Co.  v.  Hood,  54  Minn.  548,  56  N.  W. 
165,  Same  Case  on  Subsequent  Appeal  in  60  Minn.  404,  51  Am.  St.  Rep.  539,  62 
N.  W.  550,  holding,  on  sale  of  "common  bricks,  no  warranty  of  fitness  for  in- 
tended purpose;  J.  Thomp.son  Mfg.  Co.  v.  Gunderson,  106  Wis.  454,  49  L.  R. 
A.  862,  82  N.  W.  299,  holding  no  implied  warranty  of  fitness  of  machines  manu- 
factured according  to  model  and  specifications;  J.  I.  Case  Plow  Works  v.  Niies  & 
S.  Go.  90  Wis.  603,  63  N.  W.  1013,  holding  goods  manufactured  according  to 
specifications  not  warranted  fit  for  known  purpose;  Milwaukee  Boiler  Co.  v. 
Duncan,  87  Wis.  125,  41  Am.  St.  Rep.  33,  58  N.  W.  232,  holding  boiler  manu- 
factured according  to  specifications  not  warranted  fit  for  known  purpose;  Fair- 
banks, M.  &  Co.  V.  Baskett,  98  Mo.  App.  70,  71  S.  W.  1113,  holding  vendor  of 
engine  of  designated  kind  and  character  does  not  impliedly  warrant  fitness  for 
intended  uses;  Kinkel  v.  Winne,  67  Kan.  104,  62  L.  R.  A.  598,  72  Pac.  548,  hold- 
ing seller  of  fire-insurance  expiration  register  does  not  impliedly  warrant  ex- 
clusiveness  of  information  contained. 

Cited  in  notes  (6  L.  R.  A.  375)  on  implied  warranty  on  sale  of  goods;  (22 
L.  R.  A.  188)  on  implied  warranty  of  fitness  of  property  bought  for  special 
purpose;  (6  L.  R.  A.  789)  on  distinction  between  sales  and  contracts  to  manufac- 
ture. 

Distinguished  in  Haines,  J.  &  C.  Co.  v.  Young,  13  Pa.  Super.  Ct.  315,  holding 
article  manufactured  for  particular  purpose  impliedly  warranted  to  be  fit. 

6  L.  R.  A.  394,  STATE  ex  rel,  BALTZELL  v.  STEWART,  74  Wis.  620,  43  N. 

W.  947. 
Special  learlvlatlon. 

Cited  in  Carson  v.  St.  Francis  Levee  Dist.  59  Ark.  535,  27  S.  W.  590  (disap- 
proved in  dissenting  opinion),  sustaining  act  conferring^  corporate  powers  on 
public  levee  board;  State  ea  rel.  Turner  v.  Bell,  91  Wis.  2/4,  64  N.  W.  846,  hold- 
ing act  repealing  special  drainage  act  and  authorizing  levy  of  tax  to  pay  ex- 
penses under  same  void. 

Distinguished  in  State  'ex  rel.  Church  Mut.  Ins.  Co.  v.  Cheek,  77  Wis.  287,  46 
N.  W.  163,  holding  act  to  enable  Methodist  church  or  annual  conferences  to  form 
insurance  corporation,  which  speaks  throughout  of  but  one  corporation,  void. 
Police  po^vers  as  to  dralnagre. 

Cited  in  Muskego  v.  Drainage  Comrs.  78  Wis.  44,  47  N.  W.  11,  holding  drain- 
age act  valid  exercise  of  police  power;  Wilson  v.  Sanitary  District,  133  111. 
467,  27  N.  E.  203,  upholding  validity  of  act  creating  drainage  corporation  in- 
cluding both  city  and  county;  Morrison  v.  Morey,  146  Mo.  561,  48  S.  W.  629, 
holding  levee  district  political  subdivision  of  state  which  may  be  created  under 
police  power  of  state. 

Cited  in  note  (49  L.  R.  A.  786)  as  to  drainage  of  private  lands  as  public  pur» 
pose  for  which  power  of  eminent  domain  may  be  exercised. 
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Tieeeumlty  of  condemnation*. 

Cited  in  Wisconsin  Water  Co.  v.  Winans,  85  Wis.  30,  20  L.  R.  A.  666,  39 
Am.  St.  Rep.  813,  54  N.  W.  1003,  holding  question  of  necessity  for  taking  land 
l>y  eminent  domain  for  legislature. 

Notice  and   rlarlit   of  appeal. 

Cited  in  Koundenbush  v.  Mitchell,  154  Ind.  620,  57  N.  E.  510,  upholding  drain- 
age act  providing  for  notice  and  hearing  before  commissioner  and  upon  ap- 
peal, and  prohibiting  assessment  in  absence  of  compensating  benefits;  Towns  v. 
Klamath  County,  33  Or.  234,  53  Pac.  604,  holding  notice  of  application  for 
highway  location  not  essential,  if  nonconsenting  abutter  has  right  of  appeal. 

Cited  in  footnotes  to  Branson  v.  Gee,  24  L.  R.  A.  355,  which  holds  act  author- 
izing taking  of  gravel  from  private  lands  without  notice,  for  highway  repairs, 
valid;  Brown  v.  Markham,  30  L.  R.  A.  84,  which  holds  valid,  statute  au- 
thorizing logger's  lien  without  notice  to  ow^ner,  but  giving  subsequent  opportu- 
nity to  intervene. 

Validity  of  dralnaare  aaseMments. 

Cited  in  Morrison  v.  Morey,  146  Mo.  564,  48  S.  W.  629,  holding  levee  assess- 
ments for  benefits  constitutional,  not  being  a  tax. 

6  L.  R,  A.  399,  FILER  v.  FILER,  77  Mich.  469,  43  N.  W.  887. 
Effect  of  decree  In  dlT-orce  unit. 

Cited  in  note  (6  L.  R.  A.  488)  as  to  effect  of  divorce  on  articles  of  separa- 
tion. 

6  L.  R.  A.  400,  FARWELL  v.  BECKER,  129  111.  261,  16  Am.  St.  Rep.  267,  21 

N.  E.   792. 
Rlffht    of   appeal. 

Cited  in  Stettauer  v.  Boldenweck,  183  111.  189,  55  N.  E.  709,  and  Aultman 
A  T.  Co.  V.  Weir,  134  111.  138,  24  N.  E.  771,  holding  decision  of  appellate  court 
final  in  creditor's  action  to  set  aside  sale,  where  claims  less  than  $1,000;  Payne 
V.  Chicago,  R.  I.  &  P.  R.  Co.  170  111.  609,  48  N.  E.  1053,  holding  that  supreme 
court  will  dismiss  appeal  in  garnishment  against  one  of  several  garnishees  whose 
individual  liability  lesd  than  $1,000;  Hutmacher  v.  Anheuser-Busch  Brewing  Asso. 
198  111.  614,  64  N.  E.  1092,  holding  that  several  amounts  claimed  in  consoli- 
dated garnishment  proceedings  cannot  be  aggregated  to  confer  jurisdiction  on 
supreme  court;  Davis  v.  Upham,  191  111.  373,  61  N.  E.  76,  holding  appellate 
court  decision  final  where  each  of  several  mechanic's  liens  less  than  $1,000; 
Garden  City  Sand  Co.  v.  American  Refuse  Crematory  Co.  205  111.  46,  68  N.  E. 
724,  dismissing  appeal  to  supreme  court  in  proceeding  to  enforce  stockholders' 
liability  for  unpaid  balances,  as  to  stockholders  whose  individual  liability  is 
less  than  $1,000;  Spangler  v.  Green,  21  Colo.  508,  52  Am.  St.  Rep.  259,  42 
Pac.  674,  holding  several  judgments  in  mechanic's  lien  proceeding  cannot  be 
aggregated  to  confer  jurisdiction  on  appellate  court. 

Contribution    betTreen    Joint    tort    feasors.  . 

Cited  in  Vandiver  v.  Pollak,  107  Ala.  555,  54  Am.  St.  Rep.  118,  19  So.  180, 
and  Selz  v.  Guthman,  62  111.  App.  635,  holding  creditors  wrongfully  procur/ng 
attachment  liable  to  contribute  ,to  one  paying  judgment;  Grimes  v.  Taylor,  93 
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111.  App.  497,  holding  plaintiif  in  replevin  assisting  in  seizure  liable  to  indem- 
nify officer. 

Distinguished  in  Frankenthal  v.  Lingo,  16  Tex.  Civ.  App.  232,  40  S.  W.  815, 
holding  creditors  wrongfully  procuring  attachment  not  liable  to  contribute  to 
judgment  recovered  against  first  creditor. 

6  L.  ^,  A.  403,  BEAVER  v.  BEAVER,  117  N.  Y.  421,  15  Am.  St.  Rep.  531,  22 
N.  E.  940. 

Second  appeal  in   137   N.  Y.  59,  32  N.  E.  998. 
'When   trust   Is   created. 

Cited  in  Beeman  v.  Beeman,  88  Hun,  15,  34  N.  Y.  Supp.  484,  holding  trust 
not  created  by  conveyances  by  father  to  children,  with  mortgages  back,  condi- 
tioned to  pay  sum  for  his  life  and  then  to  daughter  named;  Sullivan  v.  Sulli- 
van, 39  App.  Div.  100,  56  N.  Y.  Supp.  693,  holding  trust  for  niece  not  cremated 
by  certificate  of  deposit  to  order  of  depositor,  and  to  niece  in  event  of  death, 
but  retained  by  depositor;  Fellows  v.  Fellows,  69  N.  H.  345,  46  Atl.  474,  holding 
mortgage  conditional  upon  support  of  mortgagee  for  life,  and  then  to  pay  same 
to  persons  named,  not  irrevocable  trust  from  which  mortgagee  cannot  rcleajie 
mortgagor;  Domestic  Missions  v.  Mechanics'  Sav.  Bank,  40  App.  Div.  121,  54 
N.  Y.  Supp.  28,  holding  trust  created  by  addition  to  depositor's  name  of  words 
"in  trust  for  board  of  missions." 

Cited  in  footnote  to  Sayre  v.  Weil  15  L.  R.  A.  544,  which  holds  irrevocable, 
deposit  to  one's  self  as  trustee  for  specified  children. 

Distinguislied  in  Domestic  Missions  v.  Mechanics'  Sav.  Bank,  24  Misc.  597,  54 
X.  Y.  Supp.  28,  holding  declaration  of  trust  evidenced  by  transfer  of  bank 
account  to  board  of  domestic  missions  at  request  of  depositor. 

Tmiit   In   deposit   In   name   of  another. 

Cited  in  Re  Barefield,  36  Misc.  748,  74  N.  Y.  Supp.  472,  holding  deposit  by  ad- 
ministratrix of  her  own  money  in  trust  for  estate  of  decedent  not  of  itself 
declare  trust  in  estate;  Peoples  Sav.  Bank  v.  Webb,  21  R.  I.  221,  42  Atl.  874, 
holding  deposit  by  one  in  name  of  his  infant  son  not  of  itself  declare  a  trust  in 
latter's  favor;  Peninsular  Sav.  Bank  v.  Wineman,  123  Mich.  259,  81  N.  W.  1091, 
liolding  gift  to  wife  not  created  by  mere  transfer  of  deposit  by  husband  to  wife's 
name,  with  pass-book  in  her  name  but  retained  by  him. 

Distinguished  in  Cunningham  v.  Davenport,  147  N.  Y.  46,  32  L.  R.  A.  376, 
49  Am.  St.  Rep.  641,  41  N.  E.  412,  Reversing  74  Hun,  55,  26  N.  Y.  Supp. 
322,  holding  that  administrator  of  one  in  whose  name  deposit  was  made  in 
savings  bank,  of  which  he  never  knew,  cannot  recover  amount  withdrawn  by  de- 
positor; Millard  v.  Clark,  80  Hun,  146,  29  N.  Y.  Supp.  1012,  holding  deposit 
started  by  father  with  child's  savings,  in  her  name  and  acknowledged  by  him 
to  be  hers,  held  in  trust  for  her  though  deposited  subject  to  his  control. 

Deposit  in  alternative  names. 

Cited  in  McElroy  v.  Albany  Sav.  Bank,  8  App.  Div.  48,  40  N.  Y.  Supp.  422, 
holding  that  deposit  in  savings  bank  in  account  with  alternative  names  of  hus- 
band and  wife,  or  survivor,  belongs  to  survivor;  Grafing  v..  Irving  Sav.  Inst. 
37  Mise.  22,  74  N.  Y.  Supp.  741,  holding  savings  bank  protected  in  payment  to 
executrix  of  one  in  whose  name  "or"  another  deposit  had  been  made,  on  pre- 
sentation of  pass-book;  Norway  Sav.  Bank  v.  Merriam,  88  ^le.  150,  33  Atl.  840, 
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liolding  trusts  not  created  by  deposits  in  alternative  names,  when  depositor 
retained  pass-books  which  were  found  after  her  death  among  her  belongings;  Den- 
igan  y.  Hibernia  Sav.  &  L.  Soc.  127  Cal.  141,  59  Pac.  389,  holding  gift  to 
husband  of  deposit  made  by  wife  in  her  name  "or"  that  of  husband  not  evi- 
denced by  mere  possession  of  pass-book;  Hannon  v.  Sheehan,  46  N.  Y.  S.  R.  566, 
19  N.  Y.  Supp.  698,  holding  gift  inferred  from  one  sister  to  another  of  deposit 
in  name  of  depositor  "or"  sister,  with  pass-book  found  where  latter  lived. 

Deposit  in  tmst   for  another. 

Cited  in  Lee  v.  Kennedy,  25  Misc.  142,  54  N.  Y.  Supp.  155,  holding  mere  de- 
posit in  one's  name,  "for  niece"  named,  not  declaration  of  trust;  Bishop  v. 
Seaman's  Bank  for  Savings,  33  App.  Div.  182,  53  N.  Y.  Supp.  488,  holding  de- 
posit "in  trust"  for  another  raises  presumption  of  trust  and  does  not  lapse  by 
death  of  cestui  que  trust;  Devlin  v.  Hinman,  34  App.  Div.  109,  54  N.  Y.  Supp. 
496,  holding  evidence  disclosed  no  intention  to  make  present  gift  of  money  de- 
posited by  father  in  own  name  as  "trustee"  for  two  children,  and  continually 
drawn  on  by  himself;  Robertson  v.  McCarty,  54  App.  Div.  106,  66  N.  Y.  Supp. 
327,  holding  deposit  '*in  trust"  for  brother  created  irrevocable  trust  notwitli- 
standing  retention  of  bank  book  and  that  beneficiary  was  unaware  of  it  until 
death  of  depositor;  Harrison  v.  Totten,  29  Misc.  700,  62  N.  Y.  Supp.  754, 
holding  deposit  "for"  another  does  not  create  irrevocable  trust  where  depositor  re- 
tains book  and  draws  from  account;  Jenkins  v.  Baker,  77  App.  Div.  513,  78  N.  Y. 
Supp.  1074,  Reversing  36  Misc.  56,  72  N.  Y.  Supp.  546,  and  Re  Totten,  89  App. 
Div.  371,  85  N.  Y.  Supp.  928,  Reversing  38  Misc.  351,  77  N.  Y.  Supp.  928,  hold- 
ing valid  trust  created  by  deposit  in  trust  for  another,  subsequently  with- 
drawn; Farleigh  v.  Cadman,  159  N.  Y.  172,  53  N.  E.  808,  holding  deposit  made 
by  one,  acting  as  father,  in  his  own  name  in  trust  for  child  and  known  to  her, 
held  in  trust;  Grafing  v.  Heilman,  1  App.  Div.  263,  37  N.  Y.  Supp.  253,  hold- 
ing deposit  in  name  of  depositor  in  trust  for  another  Held  in  trust  for  bene- 
ficiary, although  interest  reserved  to  depositor  and  principal  to  go  only  on 
death  of  depositor;  Macy  v.  Williams,  83  Hun,  249,  31  N.  Y.  Supp.  620,  hold- 
ing deposits  made  in  name  of  depositor  "in  trust"  for  several  persons  named,  not 
intended  ao  gifts;  Decker  v.  Union  Dime  Sav.  Inst.  16  App.  Div.  554,  44  N.  Y. 
Supp.  521,  holding  circumstances  justified  finding  that  trust  was  created  in  de- 
posit in  name  of  depositor  as  "trustee"  for  another;  Re  Mueller,  15  App.  Div. 
69,  44  N.  Y.  Supp.  280,  holding  depositor  does  not  devest  himself  of  title  to 
deposit  in  own  name  in  trust  for  another,  if  there  is  no  intention  to  give  bene- 
ficial interest;  Martin  v.  Martin,  46  App.  Div.  448,  61  N.  Y.  Supp.  813,  hold- 
ing deposit  in  bank  held  in  trust  by  one  in  name  of  another,  coupled  with 
statement  that  depositor  "may  draw,"  and  declaration  that  money  was  to 
belong  to  donee;  Re  Biggars,  39  Misc.  430,  80  N.  Y.  Supp.  214,  holding  valid 
trust  created  by  deposit  "in  trust  for"  daughter  who  was  not  informed  thereof, 
though  depositor  made  withdrawals;  Dickie  v.  Adams,  40  Misc.  90,  81  N.  Y. 
Supp.  336,  holding  evidence  of  deposit  in  name  of  one  person  in  trust  for 
another,  subsequently  withdrawn  by  individual  check,  insufficient  to  establish 
trust. 

Distinguished  in  Hyde  v.  Kitchen,  69  Hun,  282,  23  N.  Y.  Supp.  573,  holding 
irrevocable  trust  shown  by  deposit  of  money  in  bank  in  name  of  depositor  in 
trust  for  brother  named,  though  bank  book  retained  by  depositor;  Williams  v. 
Brooklyn  Sav.  Bank,  61  App.  Div.  337,  64  N.  Y.  Supp.   1021,  holding  deposit 
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in  name  of  depositor  "in  trust"  for  another  showed  prima  facie  intention  to 
create  trust,  which  was  not  defeated  by  retention  of  book  and  withdrawal  of 
part  of  fimd. 

"Wheii  acceptance  of  Kitt  Implied. 

Cited  in  Matson  v.  Abbey,  70  Hun,  478,  24  N.  Y.  Supp.  284;  Lang^vorthy  v. 
Crissey,  10  Misc.  453,  31  N.  Y.  Supp.  85;  Goelz  v.  People's  Sav.  Bank,  31  Ind. 
App.  75,  67  N.  E.  232;  O'Xeil  v.  Greenwood,  106  Mich.  582,  64  N.  W.  511,— 
holding  acceptance  of  gift  beneficial  to  donee  implied;  Porter  v,  Gardner,  60 
Hun,  575,  15  N.  Y.  Supp.  398,  holding  acceptance  of  colt  given  to  nephew  im- 
plied. 

liVhat  constitutes  arlft. 

Cited  in  Schwind  v.  Ibert,  60  App.  Div.  380,  69  N.  Y.  Supp.  921,  holding  gift 
not  shown  by  statement  by  depositor  that  she  put  money  in  bank  for  daughter, 
deposited  in  joint  names  of  self  and  daughter;  Simpson  v.  Harris,  21  Nev.  363. 
31    Pac.    1009,    holding  gift   not   evidenced   by  declaration   that   one   advancing 
money  to  another  will  never  enforce  debt;  Re  Timerson,  39  Misc.  678,  80  N.  Y. 
Supp.   639,   holding   expressed   intention,  to   forgive   debts,   without  delivery    of 
notes  to  makers,  does  not  constitute  gift;  Re  Munson,  25  Misc.  589,  56  N".  Y. 
Supp.  151,  holding  gift  to  son  of  personal  property  on  farm  not  created  where 
father  remained  in  possession;  Re  Taber,  30  Misc.  181,  63  N.  Y.  Supp.  728,  hold- 
ing evidence  that  gifts  complete  and  not  made  under  undue  influence  necessary 
to  support  gifts  from  aged  woman  to  nephew  and  adviser;  Re  Swade,  65  App. 
Div.  595,  72  N.  Y.  Supp.  1030,  holding  gift  cauaa  mortis  by  one  sister  to  another 
evidenced  by  delivery  of  package  which  intestate  declared  in  presence  of  others 
contained  all  her  valuable  papers,  which  she  gave  to  donee;   Beaver  v.  Beaver, 
137  N.  Y.  63,  32  N.  Y.  Supp.  998,  Reversing  62  Hun,  205,  16  N.  Y.  Supp.  476, 
holding  evidence  failed  to  show  completed  gift;  Hamer  v.  Sid  way,  57  Hun,  234, 
11  N.  Y.  Supp.  182,  holding  that  promise  to  give  nephew  sum  of  money  for  ab- 
staining from  certain  habits  until  specified  age,  but  without  delivery,  not  com- 
pleted gift;   Van  Slooten  v.  Wheeler,  39  N.  Y.  S.  R.  867,   15  N.  Y.  Supp.  591, 
holding  expression  of  intention  to  make  gift  of  ring,  followed  by  delivery,  valid 
transfer;  Krummel  v.  Thomas,  5  Misc.  537,  25  N.  Y.  Supp.  833,  holding  deposit 
in  bank  with  declaration  of  intent  to  give  if  donee  survive  donor  not  sufficient 
delivery;    ^Matson  v.   Abbey,   70  Hun,  477,   24   N.   Y.   Supp.   284,  holding  valid 
gift  created  by  delivery  of  sealed  assignment  of  insurance  money  due  assignors: 
Pickslay  v.  Starr,  59  N.  Y.  S.  R.  606,  27  N.  Y.  Supp.  616,  holding  donor's  own 
check  delivered  and  paid  to  donee  amounted  to  gift,  and  not  payment  on  ac- 
count of  salary;    Bump   v.   Pratt,  84  Hun,  205,   32   N.   Y.   Supp.   538,  holding 
delivery  of  bonds -to  one  person  for  third  constituted  valid  gift;  Gannon  v.  Mc- 
Guire,   160  N.   Y.  482,   73  Am.  St.  Rep.   694,  55   N.  E.  7,   Reversing  22  App. 
Div.  48,  47  N.  Y.  Supp.  870,  holding  gift  of  bond  and  mortgage  to  mortgagor, 
completed  by  delivery  to  her,  not  defeated  by  depositing  them  with  mortgagor 
for   safe  keeping;    Re  Small,   27   App.   Div.   444,  50  N.   Y.   Supp.   341,  holding 
gift    intended    to   be   made   by   brother   to    sister    not   consummated    by   giving 
her  credit  for  sum  on  books  of  partnership  of  which  he  was  member;  Re  Anthony. 
40  Misc.  498.  82  X.  Y.  Supp.  789,  holding  husband's  transfer  to  wife  of  money 
invested   in  his   firm,  with  expressed   intention  to  provide  for  her,  valid  gift: 
Wctherow  v.  Lord,  41  App.  Div.  416,  58  N.  Y.  Supp.  778,  holding  delivery  of 
check  by  husband  for  part  of  deposit  in  names  of  himself  and  wife,  together 
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with  pass  book,  constituted  gift  of  his  half;  Gilkinson  v.  Third  Ave.  R.  Co.  47 
App.  Div.  473,  63  N.  Y.  Supp.  792,  holding  delivery  of  key  of  box  in  trust 
company's  vault  containing  certificates  of  stocks,  with  statement  they  were  for 
donee,  constituted  gift;  Main's  Appeal,  73  Conn.  642,  48  Atl.  965,  holding 
gift  not  created  by  deposit  which  depositor  said  she  wished  given  to  daughters 
after  her  death;  Telford  v.  Patton,  144  111.  625,  33  N.  E.  1119,  holding  gift  not 
effected  by  taking  certificate  of  deposit,  retained  by  depositor,  without  declara- 
tion of  trust,  in  another's  name;  Kirk  v.  McCusker,  3  Misc.  278,  22  N.  Y.  Supp. 
780,  holding  gift  causa  mortis  not  evidenced  by  delivery  of  pass  books,  where 
donor  subsequently  withdsew  part  of  account;  Liebe  v.  Battmann,  33  Or.  245, 
72  Am.  St.  Rep.  705,  54  Pac.  179,  holding  gift  not  disclosed  by  placing  note  in 
Addressed  envelope  found  on  table  in  room  where  writer  shot  himself;  Rich- 
ardson V.  Emmett,  61  App.  Div.  213,  70  N.  Y.  Supp.  546,  holding  gift  created  by 
uncle's  assignment  of  stock  to  niece  and  declaration  that  he  had  given  it  to 
her  although  he  collected  dividends;  Gilkinson  v.  Third  Ave.  R.  Co.  .47  App. 
Div.  475,  63  N.  Y.  Supp.  792,  holding  gift  creattjd  by  placing  certificates  of  stock 
in  deposit  box  and  giving  donee  key,  donor  also  retaining  one;  Crouse  v.  Jud< 
son,  41  Misc.  342,  82  N.  Y.  Supp.  755,  holding  daughter  entitled  to  certificate 
of  stock  issued  in  her  name,  kept  in  safe  deposit  box  of  father,  who  had  stated 
lie  had  given  it  to  her;  Allen-West  Commission  Co.  v.  Grumbles,  63  C.  C.  A. 
404,  129  Fed.  290,  holding  delivery  of  assignment  of  stgck,  certificate  being  re- 
tained  by   donor,   not   valid   gift. 

Cited  in  footnotes  to  Williamson  v.  Johnson,  9  L.  R.  A.  277,  which  holds 
.i^ift  to  enable  fianc^  to  pay  wedding  expenses  conditional  on  marriage;  Gam- 
mon Theological  Seminary  v.  Robbins,  12  L.  R.  A.  506,  which  holds  instrument 
declaring  that  holder  gives  note  which  he  retains  insufiicient  as  gift;  Porter  v. 
W^oodhouse,  13  L.  R.  A.  64,  which  holds  warranty  deeds  not  delivered  by  donor 
giving  to  third  person. 

Cited  in  notes   (19  L.  R.  A.  700)   on  delivery  of  bank  book  to  sustain  gift  of 
money  in  bank;    (21  L.  R.  A.  693)    on  undelivered  written  transfer  or  assign- 
ment of  property  as  a  gift;    (6  L.  R.  A.  515)    on  what  constitutes  gift  inter 
vivos. 
Declaratloim  as  alTectlngr  trout  or  irlft. 

Cited  in  Washington  v.  Bank  for  Savings,  171  N.  Y.  172,  89  Am.  St.  Rep.  800, 
63  N.  E.  831,  holding  declaration  of  decedent  that  she  never  had  children  ad- 
missible as  evidence  to  determine  character  of  deposits  made  by  her  in  names  of 
children;  O'Neil  v.  Greenwood,  106  Mich.  679,  64  N.  W.  511,  holding  trust  created 
by  deposit  by  owner  of  evidences  of  indebtedness  with  bills  of  sale  in  envelopes, 
upon  which  names  of  donees  indorsed;  Millard  v.  Clark,  7  Misc.  369,  27  N.  Y. 
Supp.  631,  holding  declaration  of  trust  not  evidenced  by  investment  in  securities, 
with  statement  attached  showing  they  were  to  become  gift  only  on  death  of 
depositor;  He  Gregg,  11  Misc.  156,  32  N.  Y.  Supp.  1103,  holding  that  declara- 
tions by  owner  that  son  owed  nothing  for  rent,  not  amount  to  release  in  absence 
of  receipt. 

Intention  bm  affectlnar  trnst. 

ated  in  Wadd  v.  Hazelton,  137  N.  Y.  219,  21  L.  R.  A.  697,  33  Am.  St.  Rep.  707, 
33  X.  E.  143,  Reversing  62  Hun,  608,  17  N.  Y.  Supp.  410,  holding  intended 
absolute  gift  failed  for  want  of  delivery,  and  could  not  be  enforced  as  declaration 
of  trust  in  absence  of  intent;  Hamer  v.  Sidway,  57  Hun,  237,  11  N.  Y.  Supp.  182, 


79G  L.  R  A.  CASES  AS  AUTHORITIES.  [6  L.  R  A. 

holding  letter  acknowledging  prior  promise  by  uncle  to  give  money  to  nephew, 
not  followed  by  deposit  for  him,  not  declaration  of  trust;  Skeen  v.  Marriott,  22 
Utah,  91,  61  Pac.  296,  holding  parol  trust  not  disclosed  by  declarations  of 
intention  to  provide  for  first  wife's  children  at  future  time;  Hamilton  v.  HalK 
111  Mich.  296,  69  N.  W.  484,  holding  trust  not  created  by  declaration  of  intention 
to  create  one. 
Liability   of   bank   for  paylnsr   depcMilt. 

Cited  in  Kopf  v.  Dry  Dock  Sav.  Inst.  32  Misc.  35,  65  N.  Y.  Supp.  364,  holdinar 
by-law  of  savings  bank  in  which  wife  had  made  deposits  not  protect  bank  in 
paying  husband  on  her  decease. 

6  L.  R.  A.  409,  WHITEHEAD  v.  ST.  LOUIS,  I.  M.  &  S.  R.  00.  99  Mo.  263,  II 

S.  W.  751. 
Carrier  and   passenarery   ivben  relation   exiMtii. 

Cited  in  Simmons  v.  Oregon  R.  Co.  41  Or.  158,  69  Pac.  440,  and  Everett  v. 
Oregon  Short  Line  &  U.  N.  R,  Co.  9  Utah,  347,  34  Pac.  289,  holding  person  goinj^ 
in  good  faith  on  train  not  allowed  to  carry  passengers,  and  permitted  to  remain, 
passenger;  Spence  v.  Chicago,  R.  I.  &  P.  R.  Co.  117  Iowa,  9,  90  N.  W.  346,  and 
Berry  v.  Missouri  P.  R.  Co.  124  Mo.  249.  25  S.  W.  229,  holding  person  riding  on 
construction  train,  agaiflst  company's  rules  of  which  he  had  no  knowledge,  with 
conductor's  permission,  passenger;  Fitzgibbon  v.  Chicago  &  N.  W.  R.  Co.  108 
Iowa,  623,  79  N.  W.  477  (dissenting  opinion),  majority  holding  one  boafding^ 
special  excursion  train,  without  express  or  implied  invitation,  not  presumed 
passenger. 

Cited  in  footnotes  to  Mendenhall  v.  Atchison,  T.  &  S.  F.  R.  Co.  61  L.  R.  A.  120,. 
which  holds  one  riding  on  platform  of  baggage  car  at  direction  of  brakeman,  to 
whom  money  paid,  not  a  passenger;  Chattanooga  Rapid  Transit  Co.  v.  Venable, 
51  L.  R.  A.  886,  which  holds  nightwatchman  at  depot  getting  on  train  to  an- 
nounce readiness  to  resume  duty,  a  passenger ;  Louisville  &  N.  R.  Co.  v.  Weaver, 
50  L.  R.  A.  381,  which  holds  station  agent  riding  on  train  without  paying  fare, 
several  hours  after  work  ended  a  passenger;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Head- 
land, 20  L.  R.  A.  822,  which  holds  presumption  that  person  on  train  a  paBsenger 
not  applicable  to  caboose  attached  to  freight  train. 

Distinguished  in  Purple  v.  Union  P.  R,  Co.  57  L.  R.  A.  705,  51  C.  C.  A.  570, 
114  Fed.  129,  holding  one  riding  free  on  freight  train  by  permission  of  con- 
ductor, knowing  passengers  prohibited,  not  passenger. 

Duty  to  personii  rldlngr  on  trains. 

Cited  in  Young  v.  Missouri  P.  R.  Co.  93  Mo.  App.  273,  holding  carrier's  duty 
toward  free  passenger,  same  as  toward  one  paying;  Buck  v.  People's  Street  R.  k 
Electric  Light  &  P.  Co.  108  Mo.  185,  18  S.  W.  1090,  holding  passenger  riding 
free  in  street  car  with  driver's  consent  entitled  to  same  degree  of  care  as  other 
passengers;  Hays  v.  Wabash  R.  Co.  51  Mo.  App.  443;  Guffey  v.  Hannibal  &  St. 
J.  R.  Co.  53  Mo.  App.  468 ;  Fullerton  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  84  Mo.  App. 
503;  Erwin  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  94  Mo.  App.  297,  68  S.  W.  88; 
Wait  v.  Omaha,  K.  C.  &  E.  R.  Co.  165  Mo.  621,  65  S.  W.  1028,  —  holding  same 
degree  of  care  required  toward  passenger  on  freight  as  on  passenger  train,  except 
that  passenger  assumes  risks  necessarily  incidental  to  running  of  such  train; 
McNeill  V.  Durham  &  C.  R.  Co.  135  N.  C.  721,  47  S.  E.  765,  holding  railroad  not 
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liable  to  one  riding  gratuitously,  except  for  wilful  and  wanton  injury;  Berry  v. 
Missoih-i  P.  R.  Co.  124  Mo.  299,  25  S.  W.  229  (dissenting  opinion),  majority 
holding  railroad  liable  for  want  of  ordinary  care  to  persons  wrongfully  riding  on 
train  with  knowledge  of  crew. 

Distinguished  in  Padgitt  v.  Moll,  159  Mo.  150,  52  L.  R.  A.  855,  81  Am.  St.  Rep. 
347,  60  S.  W.  121,  holding  newsboy  jumping  on  and  off  street  car  entitled  only 
to  ordinary  care;  Crawleigh  v.  Galveston,  H.  &  S.  A.  R.  Co.  28  Tex.  Civ.  App.  265, 
C7  S.  W.  140,  holding  railroad  not  liable  for  killing  of  person  riding  on  freight 
train  unknown  to  train  crew,  though  resulting  from  gross  negligence. 

Risrht  to  prohibit  pamienfirers  riding:  on  freiffbt  trains. 

Cited  in  Burke  v.  Missouri  P.  R.  Co.  61  Mo.  App.  498,  holding  railroad  not 
bound  to  carry  passengers  on  freight  trains;  Farber  v.  Missouri  P.  R.  Co.  116 
Mo.  92,  20  L.  R.  A.  353,  22  S.  W.  631,  holding  that  constitutional  declaration  that 
railroads  are  public  highways  does  not  authorize  persons  to  ride  without  com- 
pany's consent. 

6  L.  R.  A.  412,  NICHOLS,  S.  &  CO.  v.  CRANDALL,  77  Mich.  401,  43  N.  W.  875. 
Parol   agrreement   addlnflr   to  or   varying:   ^vritten   inatrnnient. 

Followed  in  Zimmerman  Mfg.  Co.  v.  Dolph,  104  Mich.  285,  62  X.  W.  339,  hold- 
ing evidence  of  verbal  warranties  of  windmill  sold  under  written  contract  with 
express  warranties  inadmissible. 

Cited  in  M.  Rumely  &  Co.  v.  Emmons,  85  Mich.  518,  48  N.  W.  636,  holding  con- 
temporaneous verbal  warranty  merged  in  written  contract;  H.  W.  Williams 
Transp.  Line  v.  Darius  Cole  Transp.  Co.  129  Mich.  212,  56  L.  R.  A.  942,  88  X.  W. 
473,  holding  verbal  representations  as  to  speed  of  steamer  merged  in  written 
^^uaranty;  McCray  Refrigerator  &  Cold  Storage  Co.  v.  Woods,  99  Mich.  273,  41 
Am.  St.  Rep.  599,  58  X.  W.  320,  holding  verbal  warranty  cannot  be  imported 
into  written  contract  silent  on  subject;  John  Hutchison  Mfg.  Co.  v.  Pinch,  107 
Mich.  14,  64  X.  W.  729,  holding  parol  evidence  enlarging  requirement  stated  in 
wTitten  order  inadmissible;  Quinn  v.  Moss,  45  Xeb.  617,  63  N.  W.  931,  and  Cohen 
V.  Jackoboice,  101  Mich.  417,  59  X.  W.  665,  holding  parol  evidence  inadmissible 
to  vary  terms  of  written  order  containing  all  indicia  of  contract;  McCrath  v. 
Myers,  126  Mich.  213,  85  N.  \Y.  712,  raising,  without  deciding,  question,  whether 
agreement  to  forfeit  purchase  money  mortgage  on  failure  to  procure  good  title 
provable  by  parol. 

Distinguished  in  Richey  v.  Daemicke,  86  Mich.  648,  49  X.  W.  516,  holding 
^laranty  attached  to  bill,  not  constituting  agreement,  does  not  render  evidence 
of  verbal  agreement  inadmissible;  Johnson  v.  Bratton,  112  Mich.  323,  70  X.  W. 
1021,  holding  parol  evidence  admissible  to  show  mortgage  for  specific  sum  in- 
tended to  secure  future  advances  by  mortgagee's  firm;  Gregory  v.  Lake  Lindon, 
130  Mich.  374,  90  X.  W.  29,  holding  evidence  that  village  had  other  supply  ad- 
missible to  explain  contract  to  purchase  j^'ater. 

«  L.  R.  A.  416,  ALLIX  v.  COXXECTICUT  RIVER  LTOIBER  CO.  150  Mass.  560, 

23  N.  E.  581. 
«Iarlfidictlon. 

Cited  in  Ellenwood  v.  Marietta  Chair  Co.  158  U.  S.  107,  39  L.  ed.  914,  15  Sup. 
Ct.  Rep.  771,  holding  trespass  qiiare  clausum  with  count  for  conversion  of  timber 
cut  maintainable  only  in  state  where  land  situated;  Du  Breuil  v.  Pennsylvania 
Co.  130  Ind.  139,  29  X.  E.  909,  holding  trespass  for  injuries  to  land  in  another 
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state' by  fire  maintainable  only  at  situs  of  land;  Little  v.  Chicago,  St.  P.  M.  & 
O.  R.  Co.  65  Minn.  55,  33  L.  R.  A.  425,  footnote,  p.  423,  60  Am.  St.  Rep.  421,  67 
N.  W.  846  (dissenting  opinion),  majority  holding  trespass  maintainable  though 
land  situated  in  another  state;  Huntington  v.  Attrill,  146  U.  S.  670,  36  I*,  ed- 
1128,  13  Sup.  Ct.  Rep.  224,  holding  statutory  liability  of  officers  for  corporate 
debts  enforceable  in  any  jurisdiction. 

Cited  in  footnotes  to  Schmaltz  v.  York  Mfg.  Co.  59  L.  R.  A.  907,  which  sus- 
tains jurisdiction  in  equity  by  resident,  of  suit  to  enjoin  removal  of  alle;ged 
fixtures  from  land  in  another  state  on  which  plaintiff  has  mortgage. 

Plea.  In  abatement. 

Cited  in  Guild  v.  Bonnemort,  156  Mass.  523,  31  N.  E.  645,  holding  plea  of 
wrong  venue,  merely  in  abatement,  not  to  jurisdiction;  Davis  v.  Carpenter,  172 
Mass.  172,  51  N.  £.  530,  holding  plea  showing,  not  only  present  action  not  main- 
tainable, but  also  no  cause  of  action,  plea  in  bar. 

Revie-vir  on  appeal. 

Cited  in  Puritan  Trust  Co.  v.  Coffey,  180  Mass.  512,  62  N.  E.  970,  holding  de- 
cision of  superior  court  on  plea  of  nonjoinder  not  subject  to  review  on  appeal; 
Brown  v.  Kellogg,  182  Mass.  299,  66  N.  E.  378,  Reversing  judgment  of  superior 
court  dismissing  for  want  of  jurisdiction,  on  motion,  for  defects  of  form;  Kimball 
V.  Sweet,  168  Mass.  106,  46  N.  E.  409,  holding  that  appeal  lies  from  decision  on 
motion  to  dismiss  for  service  of  summons  insufficient  to  give  jurisdiction. 

Distinguished  in  Burrows  v.  Morton,  170  Mass.  670,  49  N.  E.  924,  holding  de- 
cision of  municipal  court  bn  motion  to  dismiss  for  defect  in  complaint,  final. 

6  L.  R.  A.  418,  ILLINOIS  C.  R,  CO.  v.  SLATER,  129  111.  91,  16  Am.  St.  Rep. 
242,  21  N.  E.  575. 

Action  for  death  of  other  son  killed  in  same  accident  in  Illinois  C.  R.  Co.  v. 
Slater,  139  111.  190,  28  N.  E.  830. 

Speed  of  car  or  train  as  negrligrenee. 

Cited  in  Chicago  City  R.  Co.  v.  Fennimore,  199  111.  15,  64  N.  E.  985,  holdinjj 
it  duty  of  street  cars  not  to  approach  crossings  at  dangerous  speed,  independent 
of  statute;  Landon  v.  Chicago  &  G.  T.  R.  Co.  92  111.  App.  222,  holding  it  duty  of 
railroad  not  to  cross  highways  at  dangerous  speed,  independent  of  statutory- 
regulation. 

Negrligrenee)    failure   to   perform   statutory    duty. 

Cited  in  Platte  &  D.  Canal  &  Mill.  Co.  v.  Dowell,  17  Colo.  386,  30  Pac.  68^ 

holding  failure  to  perform  statutory  duty  to  cover  power  canal  negligence  per  ae. 

Cited  in  note  (7  L.  R.  A.  316)  on  duty  to  signal  approach  to  highway  crossing. 

evidence  of  failure  to  grive  sigrnals  at  crossingrs. 

Cited  in  Peirce  v.  Sparks,  65  111.  App.  354,  holding,  where  evidence  conflictingr 
as  to  giving  signals  at  railroad  crossing,  verdict  will  not  be  disturbed ;  St.  Louis^ 
A.  &  T.  H.  R.  Co.  V.  Odum,  52  111.  App.  523,  holding  testimony  of  witnesses  with 
opportunity  to  see  and  know,  that  bell  was  not  rung  at  crossing  so  far  as  they 
heard,  not  negative. 

Duty  of  traveler  at  railroad  crossingr. 

Cited  in  footnote  to  Passman  v.  West  Jersey  &  S.  R,  Co.  61  L.  R,  A.  609,  which 
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holds  cutting  of  train  on  side  track  at  highway  crossing  not  invitation  to  cross 
without  using  ordinary  precaution. 

Contributory    negrlisence    of    cbildren. 

Cited  in  Wabash  R.  Co.  v.  Jones,  53  111.  App.  133 ;  Quincy  Gas  &  Electric  Co.  v. 
Bauman,  104  111.  App.  610;  Baltimore  &  O.  S.  W.  R.  Co.  v.  Then,  159  111.  538, 
42  N.  E.  97,  Affirming  59  111.  App.  565,  —  holding  child  required  to  exercise  ordi- 
nary care  according  to  age,  capacity,  and  discretion ;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Roemer,  59  111.  App.  97;  Chicago  v.  McCrudden,  92  111.  App.  259;  Illinois  Iron 
&  Metal  Co.  v.  Weber,  196  111.  531,  63  N.  E.  1008,  —  holding  intelligence,  capac- 
ity, and  experience,  as  well  as  age  of  child,  to  be  considered  upon  question  of 
exercise  of  care;  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Moore,  110  111.  App.  307, 
holding  intelligence,  as  well  as  age  and  experience,  should  be  considered  in  deter- 
mining child's  negligence. 

Cited  in  footnote  to  Gleason  v.  Smith,  55  L.  R,  A.  622,  which  denies  liability 
for  injury  by  collision  with  team,  to  twelve  year  old  boy  using  street  as  play- 
ground. 

Cited  in  notes  (8  L.  R.  A.  843)  on  care  to  be  exercised  towards  children  to 
avoid  injuries ;  ( 6  L.  R.  A.  537 )  as  to  imputing  contributory  negligence  to  infant. 

Damagres  for  death  of  minor. 

Cited  in  Illinois  C.  R.  Co.  v.  Reardon,  157  111.  378,  41  N.  E.  871,  holding,  in 
action  for  minor's  death,  loss  of  right  to  wages  until  majority  not  measure  of 
damages;  Chicago  &  A.  R.  Co.  v,  Logue,  58  111.  App.  151,  holding  verdict  of 
$1,500  for  death  of  child  twenty-one  months  old  not  excessive;  United  States 
Electric  Lighting  Co.  v.  Sullivan,  22  App.  D.  C.  136,  holding  father  may  recover 
probable  amount  of  son's  contributions  both  during  and  after  minority,  in  action 
for  .negligently  causing  son's  death. 

Cited  in  note  (41  L.  R.  A.  809)  on  common-law  right  of  action  of  parent  for 
loss  of  service  of  child  killed. 

Imputed  negrligrence. 

Cited  in  note  (9  L.  R.  A.  159)  on  imputing  driver's  negligence  to  passenger. 
SmlllcleiicF  of  allegrations  of  nesligrence. 

Cited  in  note  (59  L.  R.  A.  226)  on  sufficiency  of  general  allegations  of  neg- 
ligence. 

6  L.  R.  A.  422,  STATE  ex  rel.  COPE  v.  FORAKER,  46  Ohio  St.  677,  23  N.  E.  491. 
Amendments  to  conatitntions. 

Cited  in  Bear  v.  Heasley,  98  Mich.  308,  24  L.  R.  A.  621,  57  N.  W.  270,  holding 
amendment  to  constitution  of  religious  society,  to  be  valid,  must  be  adopted  ac- 
cording to  provisions  of  constitution;  State  ex  rel.  McClurg  v.  Powell,  77  Miss. 
576,  48  L.  R,  A.  658,  27  So.  927,  holding  greater  strictness  of  procedure  required 
in  adoption  of  constitutional  amendments  than  in  passage  of  acts  of  legislature. 

What    conntltntea   majority   vote. 

Cited  in  Re  Denny,  150  Ind.  119.  51  L.  R.  A.  729,  footnote,  p.  722,  59  N.  E. 
359,  holding  that  constitutional  provision  that  amendments  must  be  ratified  by 
'^majority  of  electors"  requires  majority  of  all  persons  voting  at  election  for  any 
purpose;  State  ex  rel.  McClurg  v.  Powell,  77  Miss.  576,  48  L.  R.  A.  600,  27  So. 
927,  holding  constitutional  provision  that  amendments  must  receive  majority  of 
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electors  "voting"  requires  majority  of  all  votes  cast  for  any  purpose;  Stebbins  v. 
Superior  Judge,  108  Mich.  699,  66  N.  W.  594,  holding  majority  of  all  persons 
voting  necessary  under  city  charter  authorizing  issue  of  bonds  when  favored  by 
majority  of  votes  cast;  Brj-an  v.  Lincoln,  60  Neb.  628,  35  L.  R.  A.  755,  70  X.  W. 
252,  liolding  that  proposition  must  receive  majority  of  all  votes  cast  at  election. 
under  st^itute  permitting  funding  of  city  bonds  when  authorized  by  vote  i'f 
people;  Belknap  v.  Louisville,  99  Ky.  483,  34  L.  R,  A.  260,  59  Am.  St.  Rep.  47 n. 
36  S.  VV.  1118,  holding  assent  of  two  thirds  of  all  persons  voting,  necessary,  under 
constitutional  provision  requiring  consent  of  two  thirds  of  persons  voting  at 
election  to  authorize  special  municipal  indebtedness. 

Cited  in  note  (6  L.  R.  A.  311)  on  majority  vote. 

Distinguished  in  Davis  v.  Brown,  46  W.  Va.  720,  34  S.  E.  839,  holding  that 
statute  for  relocation  of  county  seat,  providing  three  fifths  of  all  votes  cast 
favor  it,  requires  three  fifths  of  votes  of  those  voting  on  proposition. 

6  L.  R.  A.  424,  DRYSDALE  v.  STATE,  83  Ga.  744,  20  Am.  St.  Rep.  340,  10  S. 

E.  358. 
Justifiable  homicide. 

Cited  in  footnote  to  State  v.  Yanz,  54  L.  R,  A.  780,  which  holds  killing  persfni 
believed  to  be  in  act  of  adultery  with  killer's  wife,  manslaughter  only. 

Distinguished  in  Wilkerson  v.  State,  91  Ga.  732,  44  Am.  St.  Rep.  63,  17  S.  E. 
990,  holding  wife's  seducer  justified  in  defending  himself  against  assault  of  hus- 
band knowing  of  wife's  infidelity  and  lying  in  wait. 

Homicide  In  self-defense. 

Cited  in  footnotes  to  State  v.  Bartlett,  59  L.  R.  A.  756,  which  sustains  right 
to  use  deadly  weapon  to  defend  from  public  whipping  by  physical  superior;  Peo- 
ple V,  Hecker,  30  L.  R.  A.  403,  which  upholds  right  of  one  attempting  to  with- 
draw from  affray  commenced  by  him,  to  kill  in  self-defense;  People  v.  Button,  28 
L.  R.  A.  591,  which  holds  right  of  self-defense  not  cut  off  merely  because  one  wa?* 
original  aggressor;  State  v.  Evenson,  64  L.  R.  A.  77,  which  holds  one  whose  di«i- 
orderly  conduct  has  caused  attempt  Jo  compel  him  to  leave  town  justified  in 
using  necessary  force  to  repel  attack. 

Cited  in  note  (45  L.  R  A.  687,  696)  on  self-defense  set  up  by  accused  who 
began  jconflict. 

6  L.  R.  A.  426,  PHINIZY  v.  IVIURRAY,  83  Ga.  747,  20  Am.  St.  Rep.  342,    10 

S.  E.  358. 
To  -vrhont  dividends  on  stock  belongr* 

Cited  in  Houser  v.  Richardson,  90  Mo.  App.  142,  holding  dividehds  go  tr. 
holder  of  stock  at  time  they  are  declared  payable. 

Cited  in  note  (45  L.  R.  A.  397)  on  right  to  dividends  on  transfer  of  stock. 

Distinguished  in  Clark  v.  Campbell,  23  Utah,  575,  54  L.  R.  A.  612,  90  Am.  St. 
Rep.  716,  65  Pac.  496,  holding  dividends  declared  on  mining  stock,  held  in 
escrow,  before  price  paid,  do  not  belong  to  purchaser. 

6  L.  R.  A.  427,  REGER  v.  O'NEAL,  33  W.  Va.  159,  10  S.  E.  376  . 
Commissioner's    report. 
Cited  in  Taylor  v.  Dorr,  43  W.  Va.  353,  27  S.  E.  317;  Wallia  v.  Neale,  43 
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AV.  Va.  539,  27  S.  E.  227;  Pendleton  v.  Bower,  49  W.  Va.  149,  38  S.  E.  487; 
Carter  v.  Gill,  47  W.  Va.  507,  35  S.  E.  828;  Cann  v.  Cann,  45  W.  Va.  564,  31 
S.  E.  923;  Fry  v.  Feamster,  36  W.  Va.  466,  15  S.  E.  253;  Bennett  v.  Harper,  36 
W.  Va.  551,  15  S.  E.  143;  Scluittler  v.  Brandfass,  41  W.  Va.  211,  23  S.  E.  808; 
Stewart  v.  Stewart,  40  W.  Va.  84,  20  S.  E.  8G2;  Crothers  v.  Crothers,  40  W.  Va. 
174,  20  S.  E.  927;  Hartman  v.  Evans.  38  W.  Va.  677,  18  S.  E.  810;  Burns  v. 
Hays,  44  W.  Va.  506,  30  S.  E.  101;  Dewing  v.  Hutton,  48  W.  Va.  579,  37  S.  E. 
n70;  Dearing  v.  Selvey,  50  W.  Va.  18,  40  S.  E.  478,  —  sustaining  commissioner's 
report  when  approved  by  lower  court;  Poling  v.  Parsons,  38  W.  Va.  81,  18  S.  E. 
:J79,  sustaining  decision  of  chancellor  on  conflicting  evidence,  though  appellate 
court  might  have  come  to  different  conclusion;  Holt  v.  Taylor,  43  W.  Va.  160,  27 
S.  E.  320,  holding  that  evidence  did  not  sustain  commissioner's  findings ;  Hulinga 
V.  HulingB  Lumber  Co.  38  W.  Va.  370,  18  S.  E.  620,  holding  that  findings  of  com- 
missioner in  chancery  have  great  weight,  but  conclusions  as  to  absence  of  fraud 
not  sustained;  Raymond  v.  Camden,  48  W.  Va.  465,  37  S.  E.  642,  holding  finding 
of  commissioner  should  not  be  arbitrarily  changed  by  lower  court. 

AVhnt   in   mmrionii   transaction. 

Cited  in  Rushing  v.  Worsham,  102  Ga.  830,  30  S.  E.  541,  holding  usurious 
transaction  not  disclosed  by  charging  more  than  legal  interest  over  cash  price 
on  sale  of  goods  on  time:  Bang  v.  Phelps  &  B.  Windmill  Co.  96  Tenn.  305,  34 
S.  W.  616,  holding  that  provision  in  note  for  more  than  legal  rate  after  ma- 
turity renders  it  usurious;  First  Nat.  Bank  v.  Mann,  94  Tenn.  24,  27  L.  R.  A.  568, 
27  S.  W.  1015,  holding  note  for  difference  between  cash  and  credit  price  of  goods 
bought  on  credit,  not  usurious  though  put  in  form  of  interest  and  more  than 
legal  rate;  Swayne  v.  Riddle,  37  W.  Va.  205,  16  S.  E.  512,  holding  agreement  to 
pay  money  in  excess  of  legal  rate  of  interest,  but  as  part  of  purchase  price  of 
land,  not  usurious;  Crim  v.  Post,  41  W.  Va.  403,  23  S.  E.  613,  holding  subsequent 
ngreement,  in  effect  renewing  former  usurious  transaction,  not  purge  it  of  usury. 

Compntinfur   IntereMt. 

Cited  in  Archer  v.  Baltimore  Bldg.  &  L.  Asso.  45  W.  Va.  39,  30  S.  E.  241, 
holding  that  interest  payable  monthly  cannot  be  compounded  by  commissioner 
on  failure  of  payment:  ]Moore  v.  Johnson,  34  W.  Va.  676,  12  S.  E.  918,  holding 
makers  of  note  entitled  to  credit  for  interest  paid  in  excess  of  legal  rate. 

6  L.  R.  A.  430,  COOPER  v.  PEOPLE,  13  Colo.  337,  22  Pac.  790. 
Revie^w    of   jndfirnient    for   contempt. 

Cited  in  Wyatt  v.  People,  17  Colo.  256,  28  Pac.  961,  holding  judgment  in  con- 
tempt proceedings  not  to  preclude  inquiry  into  jurisdiction  on  appeal;  Shore  v, 
P(H)ple,  26  Colo.  484,  58  Pac.  590,  dismissing  appeal  from  judgment  imposing 
penalty  for  contempt:  Aichele  v.  Johnson,  30  Colo.  465,  71  Pac.  367,  holding 
writ  of  error  appropriate  remedy  to  review  judgment  in  contempt  proceeding; 
State  V.  Markuson,  5  N".  D.  150,  64  X.  \V.  934,  holding  proceedings  adjudging 
contempt  for  violating  injunction  reviewable  on  writ  of  error;  Miskinuuins  v. 
Shaver,  8  Wyo.  415,  49  I>.  R.  A.  839,  58  Pac.  411,  holding  jurisdiction  of  court 
in  adj-udging  contempt  reviewable  on  halxjas  corpus. 

Power   to   pnninb    for  contempt. 

Cited  in  Wyatt  v.  People,   17  Colo.  260,  28  Pac.  961,  holding  contempt  pro- 
ceedings not  affected  by  constitutional  provisions;  People  ex  rel.  Connor  v.  Staple- 
L.  R,  A.  Au.— Vol,  I.— 51. 
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ton,  18  Colo.  581,  23  L.  R.  A.  791,  33  Pac.  1G7,  holding  power  to  punish  for  con- 
tempt inherent  in  superior  courts,  independent  of  statutory  provisions;  People 
ex  rel.  Connor  v.  Stapleton,  18  Colo.  584,  23  L.  R.  A.  792,  33  Pac.  167,  holding 
that  punishment  for  contempt  extends  only  to  fine  and  imprisonment;  State  v. 
Sweetland,  3  S.  D.  506,  54  X.  W.  415,  holding  power  to  punish  for  contempt 
limited  to  articles  calculated  to  intimidate,  influence,  or  obstruct  courts  in  a<!- 
ministration  of  justice;  Re  Chadwick,  1(H)  Mich.  600.  67  N.  W.  1071,  holdinr 
power  to  punish  for  contempt  inherent  in  court;  People  ex  rel.  Connor  v.  Staph - 
ton,  18  Colo.  574,  23  L.  R.  A.  789,  33  Pac.  167,  sustaining  court's  power  to  punish 
as  contempt,  newspaper's  charge  that  boodlers  have  influence  with  court. 

Cited  in  footnote  to  State  v.  Bee  Pub.  Co.  50  L.  R,  A.  195,  which  sustains  pun- 
ishment for  contempt  of  newspaper  publishing  articles  threatening  jtidges  with 
public  odium  if  they  decide  pending  cause  in  certain  way. 

"Wliat  Is  contempt. 

Cited  in  Mullin  v.  People,  15  Colo.  440,  9  L.  R.  A.  568,  22  Am.  St.  Rep.  414. 
24  Pac.  880,  holding  contempt  not  shown  by  statement  in  motion  paper**  for 
change  of  venue,  that  wife  of  judge  made  favorable  remark  concerning  case: 
Reeves  v.  People,  2  Colo.  App.  199,  29  Pac.  1033,  holding  party  to  replevin  action, 
who,  knowing  judgment  against  him,  removes  goods  from  jurisdiction  of  courts, 
properly  punished  for  contempt;  Bloom  v.  People,  23  Colo.  418,  48  Pac.  519. 
holding  publication  relating  to  judge's  decisions  contemptuous;  Field  v.  ThorneH. 
106  Iowa,  16,  68  Am.  St.  Rep.  281,  75  N.  W.  685,  holding  editor  in  contempt  for 
article  he  handed  to  jurors  reflecting  on  character  and  sanity  of  witnesses  and 
ability  of  jury;  Re  Hughes,  8  N.  M.  242,  43  Pac.  692,  holding  publication  com- 
menting on  pending  disbarment  proceedings  punishable  contempt,  though  pub- 
lisher disclaimed  intention  to  reflect  on  court;  State  v.  Tugwell,  19  Wash.  255. 
43  L.  R  A.  723,  52  Pac.  1056,  holding  newspaper  publication,  reflecting  on  in- 
tegrity of  court  pending  appeal,  punishable  contempt. 

Cited  in  footnote  to  Telegram  Newspaper  Co.  v.  Com.  44  L.  R.  A.  159,  which 
holds  corporation  guilty  of  contempt  in  publishing  article  calculated  to  prejudice 
jury  and  prevent  fair  trial. 

Distinguished  in  State  ex  rel.  Atty.  Gen.  v.  Circuit  Court,  97  Wis.  9,  38  L. 
R.  A.  558,  65  Am.  St.  Rep.  90,  72  N.  W.  193,  holding  newspaper  comment  on 
cases  decided  before   publication   not  criminal   contempt. 

Chanpre  of  Tenae. 

Cited  in  Bloom  v.  People,  23  Colo.  418,  48  Pac.  519,  denying  change  of  venue 
as  of  right  in  contempt  proceedings. 


6  L.  R.  A.  444,  PEOPLE  ex  rel.  BARTON  v.  LONDONER,  13  Colo.  303,  22  Pac 
764. 

Second  appeal   in   15   Colo.   568,   26   Pac   135. 
election   contents. 

Cited  in  Pratt  v.  Breckinridge,  112  Ky,  43,  65  S.  W.  136  (dissenting  opin- 
ion), majority  holding  act  creating  board  to  try  election  contests  unconsti- 
tutional. 

Cited  in  notes  (12  L.  R.  A.  708)  on  remedy  by  proceedings  in  nature  of  quo 
warranto  in  election  contests;    (33  L.  R.  A.  387)    on   power  of  courts  to  re- 
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<(ulre  ballot  boxes  to  be  produced  or  opened  in  proceedings  other  than  election 

contests. 

Quo    ^frarranto   aa   affected    by   ntatntes. 

Cited  in  Snowball  v.  People,  147  111.  266,  35  N.  E.  638,  holding  statutory  right 
to  contest  elections  as  private  citizens  not  impair  quo  warranto;  Parks  v.  State, 
100  Ala.  648,  13  So.  756,  holding  validity  of  election  not  contestable  in  quo 
warranto  proceeding;  State  ew  rel.  Harris  v.  Elliott,  117  Ala.  154,  23  So.  124, 
holding  validity  of  election  of  mayor  under  particular  city  charter  contestable 
by  quo  warranto  proceedings;  Haverstock  v.  Aylesworth,  113  Iowa,  381,  85  N. 
W.  634,  holding  quo  warranto  and  statutory  contest  cumulative  remedies; 
People  ex  rel.  Union  P.  R.  Co.  v.  Colorado  Eastern  R.  Co.  8  Colo.  App.  302,  46 
Pac.  219,  holding  no  information  in  nature  of  quo  warranto  maintainable  except 
in  original  proceedings  in  supreme  court. 

Interest   neceasary   to  maintain   quo  warranto. 

Cited  in  Davis  v.  Dawson,  90  Ga.  825,  17  S.  E.  110,  holding  that  defeated  can- 
didate may  proceed  by  quo  warranto  to  have  office  declared  vacant;  State 
ex  rel  White  v.  Barker,  116  Iowa,  100,  57  L.  R.  A.  248,  93  Am.  St.  Rep.  222, 
89  N.  W.  204,  upholding  quo  warranto  on  relation  of  taxpayer  to  test  validity 
of  appointment  of  trustee  of  waterworks  system. 

Rigrhtfi   under  municipal   cliartem. 

Cited  in  Huer  v.  Central,  14  Colo,  72,  23  Pac.  323,  upholding  special  charter 
of  city  incorporated  before  adoption  of  Constitution;  Denver  v.  Barron,  6  Colo. 
App.  76,  39  Pac.  989,  upholding  amendment  to  charter  requiring  notice  to  fix 
city's  liability  for  tort;  Heinssen  v.  State,  14  Colo.  250,  23  Pac.  995  (concurring 
opinion),  as  to  authority  of  city  under  special  charter  to  interfere  with  uni- 
form jurisdiction  of  district  courts  in  enforcement  of  general  laws. 

special  legrlMlation. 

Cited*  in  footnotes  to  Hamilton  County  v.  Rasche  Bros.  19  L.  R.  A.  584,  which 
holds  statute  as  to  taxes,  not  applying  to  all  parts  of  state,  unconstitutional; 
Milwaukee  Coupy  v.  Iseifring,  53  L.  R.  A.  635,  which  holds  act  regulating  sheriflf's 
fees  for  particular  county,  local. 

6  L.  R.  A.  449,  MOELLERIXG  v.  EVANS,  121  Ind.  195,  22  N.  E.  989. 
Uiie  of  one's  own   property   no  as   to  avoid  injnry   to  another's. 

Cited  in  footnote  to  Cumberland  Teleph.  &  Teleg.  Co.  v.  United  Electric  R. 
Co.  12  L.  R.  A.  544,  which  denies  to  telephone  company  injunction  against 
operation  of  electric  railway. 

Cited  in  notes  (6  L.  R.  A.  573)  on  right  to  use  of  land,  surface  water,  damnum 
absque  injuria;   (8  L.  R.  A.  809)   on  right  to  use  one's  owti  property. 

Natural   riflrlit  to  lateral  support. 

Cited  in  Ulrick  v.  Dakota  Loan  &  T.  Co.  2  S.  D.  291,  49  N.  W.  1054,  uphold- 
ing right  to  such  support  from  adjoining  land  as  incident  to  land  in  natural 
condition;  Bohrer  v.  Dienhart  Harness  Co.  19  Ind.  App.  499,  49  N.  E.  296,  hold- 
ing that  lot  owner  making  excavations  must  use  ordinary  care  to  protect  adjoin- 
ing building;  Payne  v.  Moore,  31  Ind.  App.  363,  66  N.  E.  483,  holding  com- 
plaint for  injury  to  wall  by  excavation  on  adjoining  lot,  not  alleging  negligence^ 
prescriptive  right,  or  that  it  was  a  party  wall,  demurrable. 
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Measure  of  damaflres. 

Cited  in  Joliet  v.  Schroeder,  92  111.  App.  73,  holding  measure  of  damag^es 
to  be  difference  in  value  of  property  before  and  after  street  improvement. 

Cited  in  note  (17  L.  R.  A.  428)  on  cost  of  restoration  as  measure  of  dam- 
ages  for  injury  to  real   property. 

6  L.  R.  A.  451,  ADERHOLDT  v.  HENRY,  87  Ala.  415,  6  So.  625. 
"SlortiSHKe }    order   of   sale    of    parcela    liiibfleqaently    sold. 

Cited  in  Farmers  Sav.  &  Bldg.  &  L.  Asso.  v.  Kent,  117  Ala.  630,  23  N.  E.  757, 
holding  parcels  sold  without  reference  to  mortgage  liable  to  sale  thereunder 
in  inverse  order  of  alienation;  Howser  v.  Cruikshank,  122  Ala.  264,  82  Am.  St. 
Rep.  76,  25  So.  206,  holding  second  mortgagee  of  remainder,  with  notice,  sub- 
ject to  right  of  grajitee  of  portion  to  have  land  sold  in  inverse  order  of  alien- 
ation; Northwestern  Land  Asso.  v.  Harris,  114  Ala.  474,  21  So.  999,  holding 
portion  of  land  purchased  with  knowledge  of  covenant  in  mortgage  to  apply 
purchase  money  on  debt,   primarily  liable  to  extent  of  unpaid  price, 

6  L.  R.  A.  454,  ELLIS  v.  HILTON,  78  Mich.  150,  18  Am.  St.  Rep.  438,  43  N.  W. 
1048. 
Second  appeal  in  92  Mich.  439,  52  N.  W.  754. 
Expenses   inciirred  in  saTlngr  property. 

Cited  in  Coyle  v.  Baum,  3  Okla.  717,  41  Pac.  389,  holding  cost  of  medical 
treatment  for  injured  horse  recoverable;  Hughes  v.  Austin,  12  Tex.  Civ.  App. 
187,  33  S.  W.  607,  holding  expenses  incurred  in  good  faith  in  preserving  proper- 
ty from  wrongful  destruction  recoverable. 

6  L.  R.  A.  455,  CHAFFEE  v.  TELEPHONE  &  TELEG.  CONSTR.  CO.  77  Mich. 
625,  18  Am.  St.  Rep.  424,  43  S.  W.  1064. 

6  L.  R.  A.  457,  RICHARDSON  v.  BUHL,  77  Mich.  632,  43  N.  W.  1102. 
Illegrallty  of  contracts^  subject  of  Judicial  notice. 

Cited  in  Burger  v.  Koelsch,  77  Hun,  48,  28  N.  Y.  Supp.  460,  holding  that  ac- 
tion to  enforce  illegal  contract  will  be  dismissed,  although  issue  not  raised  by 
pleadings;  Reed  v.  Johnson,  27  Wash.  56,  57  L.  R.  A.  409,  67  Pac.  381,  holding 
specific  performance  of  contract  to  convey  land  for  securing  location  of  rail- 
road depot,  proceeds  of  which  to  be  shared  with  officers  of  railroad,  will  not 
be  decreed,  although  illegality  not  pleaded;  Haddock  v.  Salt  Lake  City,  23  Utah, 
628,  65  Pac.  491,  denying  enforcement  of  contract  with  constable  providing  pay- 
ment for  services  different  from  that  prescribed  by  statute;  Baltimore  High 
Grade  Brick  Co.  v.  Amos,  95  Md.  602,  52  Atl.  582,  holding  that  courts  will 
set  aside  mortgage  void  under  statute,  irrespective  of  plaintiff's  right  to  im- 
peach it. 
Unla'wfiil    combinations    and    contracts. 

Cited  in  United  States  v.  E.  C.  Knight  Co.  156  U.  S.  30,  39  L.  ed.  335,  15  Sup. 
Ct.  Rep.  249.  holding  anti-trust  law  1890  not  applicable  to  monopoly  in  manu- 
facture of  necessity  of  life;  State  ex  rel.  Snyder  v.  PortlaYid  Natural  Gas  &  Oil 
Co.  153  Ind.  489,  53  L.  R.  A.  415,  74  ^\in.  St.  Rep.  319,  53  N.  E.  1089,  holdincr 
combinations    between    corporations,    tending    to    restrict    competition,    against 
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public  policy;  Lovejoy  v.  Michels,  88  Mich.  28,  13  L.  R.  A.  775,  49  N.  W.  901, 
denying  power  of  monopolies  to  control  prices;  Lovejoy  v.  Michels,  88  Mich.  23, 
13  L.  R.  A.  775,  49  N.  W.  901,  holding  combination  for  purpose  of  controlling 
prices  unlawful,  although  prices  fixed  are  reasonable;  Stockton  v.  Central  R, 
Co.  50  N.  J.  Eq.  86,  17  L.  R.  A.  110,  footnote  p.  97,  24  Atl.  964,  and  Trenton  Pot- 
teries Co.  V.  Oliphant,  56  N.  J.  Eq.  736,  39  Atl.  923.  holding  combination  to 
create  monopoly  against  public  policy,  although  it  has  in  fact  reduced  prices; 
United  States  v.  Addyston  Pipe  &  Steel  Co.  46  L.  R.  A.  136,  29  C.  C.  A.  160,  54 
U.  S.  App.  723,  85  Fed.  291,  an4  Wittenberg  v.  MoUyneaux,  60  Neb.  585,  83  N. 
Y.  842,  holding  that  when  purchase  of  property  is  means  to  creation  of  mo- 
nopoly? it  is  unlawful;   Distilling  &  Cattle  Feeding  Co.  v.  People,   156  111.  488, 

47  Am.  St.  Rep.  217,  41  N.  E.  188,  holding  corporation  organized  to  control 
manufacture  and  sale  of  distilling  products  illegal;  State  v.  Nebraska  Distilling 
Co.  29  Neb.  716,  46  N.  W.  155,  holding  combination  of  distilleries  to  destroy 
competition  by  dismantling  distilleries,  and  thus  to  control  prices,  unlawful; 
Gibbs  V.  McNeeley,  60  L.  R.  A.  155,  55  C.  C.  A.  73,  118  Fed.  123,  holding  associa- 
tion of  manufacturers  and  dealers  to  control  production  and  price  of  shingles 
unlawful  combination;  Northern  Securities  Co.  v.  United  States,  193  U.  S.  341, 

48  L.  ed.  702,  24  Sup.  Ct.  Rep.  436,  holding  corporation  formed  for  purpose  of 
holding  stock  of  competing  railroads,  acquired  in  exchange  for  its  own,  an  un- 
lawful combination;  John  D.  Park  &  Sons  Co.  v.  National  Wholesale  Druggist's 
Asso.  175  N.  Y.  36,  62  L.  R.  A.  647,  footnote  p.  632,  96  Am.  St.  Rep.  578, 
67  N.  E.  136  (dissenting  opinion),  majority  holding  plan  adopted  by  drug- 
gists' association  and  manufacturers  of  proprietary  medicines,  providing  for 
rebate  to  those  maintaining  selling  price,   legal. 

Cited  in  footnotes  to  Texas  Standard  Cotton  Oil  Co.  v.  Adoue,  15  L.  R.  A.  598, 
which  holds  combination  to  fix  prices  of  cotton  seed  and  seed  cotton  void;  State 
V.  Phipps,  18  L.  R.  A.  658,  which  holds  combination  by  foreign  companies  to 
increase  rates  of  insurance  unlawful ;  Clark  v.  Needham,  51  L.  R.  A.  785,  which 
holds  void  lease  of  manufacturing  machinery  with  agreement  against  lessor  en- 
gaging in  business  for  five  years;  Chaplin  v.  Brown,  12  L.  R.  A.  428,  which 
holds  grocer's  agreement  not  to  buy  butter  from  makers  for  two  years  if  firm 
opens  butter  store  void;  More  v.  Bennett,  15  L.  R.  A.  361,  which  holds  asso- 
ciation of  stenographers  to  control  prices  for  work  illegal  combination;  Stato 
ex  rel.  Watson  v.  Standard  Oil  Co.  15  L.  R.  A.  145,  which  holds  agreement 
for  transfer  of  corporate  stock  to  trustees  to  vote  and  receive  dividends  void; 
Wassermann  v.  Sloss,  38  L.  R.  A.  176,  which  holds  that  illegality  of  transfer  of 
stock  to  president  for  corrupting  government  officials  does  not  prevent  recovery 
where  taken  by  president  for  his  own  use  instead;  Cumniings  v.  Union  Blue 
Stone  Co.  52  L.  R.  A.  2G2,  wliich  holds  void,  agreement  by  persons  controlling 
90  per  cent  of  sale  of  blue  stone,  to  sell  through  common  agent  and  maintain 
agreed  prices;  Gloucester  Isinglass  &  Glue  Co.  v.  Russia  Cement  Co.  12  L.  R.  A, 
563,  which  holds  agreement  to  prevent  competition  between  corporations  in 
manufacture  of  glue  under  patent  valid;  Chateau  v.  Singla,  33  L.  R.  A.  750, 
which  denies  relief  to  either  party  for  settlement  of  partnership  to  carry  on 
unlawful  business. 

Cited  in  notes  (8  L.  R.  A.  500,  501)  on  combinations  and  monopolies  in  trade; 
(12  L.  R.  A.  754)  on  restraining  monopolies  as  public  nuisances;  (13  L.  R.  A. 
771)  on  nature  of  monopolies;  (52  L.  R.  A.  381)  on  right  of  corporations  to  con- 
solidate. 
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DistingiiiBhed  in  Queen  Ins.  Co.  v.  State,  86  Tex.  266,  22  L.  R.  A.  492,  24  S. 
W.  397,  holding  combination  between  insurance  companies  to  fix  rates,  not  with- 
in statute  imposing  penalties  on  persons  or  corporations  composing  "trust;" 
O.  &  W.  Thimi  Co.  V.  Tloczvuski,  114  Mich.  160,  38  L.  R.  A.  205,  68  Am.  St. 
Rep.  469,  72  N.  W.  140,  upholding  agreement  of  employee  not  to  reveal  secret 
process  and  methods  of  employer  in  manufacturing. 

Aflrreements   In   aid   of   creation   of  monopoly* 

Cited  in  Trenton  Potteries  Co.  v.  Oliphant,  56  N.  J.  Eq.  736,  39  Atl.  923, 
holding  stipulation  in  sale  of  business  of  manufacturing  firm  not  to  engage  in 
business  anywhere  in  United  States  for  fifty  years  void;  Gamewell  Fire  Alarm 
Teleg.  Co.  v.  Crane,  160  Mass.  57,  22  L.  R.  A.  677,  39  Am.  St.  Rep.  464,  35  X. 
E.  98,  holding  stipulation  of  vendor,  in  sale  of  business  of  manufacturing  fire 
alarm  and  police  telegraph  machines,  not  to  engage  in  same  business  for  ten 
years,  void;  National  Harrow  Co.  v.  Quick,  67  Fed.  131,  holding  corporation 
organized  to  control  harrow  patents  and  prices  of  harrows  sold  by  licensed  manu- 
facturers, illegal;  Harding  v.  American  Glucose  Co.  182  111.  619,  64  L.  R.  A. 
765,  74  Am.  St.  Rep.  215,  55  N.  E.  577,  holding  agreement  between  corporation* 
to  transfer  plants  to  new  corporation  to  conduct  business  for  benefit  of  parties 
to  agreement,  for  ptirpose  of  suppressing  competition,  void;  State  «r  rel,  Watson 
v.  Standard  Oil  Co.  49  Ohio  St.  186,  15  L.  R,  A.  159,  34  Am.  St  Rep.  553,  30  N. 
E.  279,  holding  agreement  whereby  stockholders  transfer  shares  to  trustees  em- 
powered to  conduct  business  of  several  corporations  for  benefit  of  parties  cou- 
cemed,  unlawful. 

Unla-wfnl   dividenda. 

Cited  in  American  Steel  &  Wire  Co.  v.  Eddy,  130  Mich.  268,  89  N.  W.  952,  hold- 
ing preferred  stockholder  liable  to  corporation  creditor  to  extent  of  dividends 
imp.;iring  capital  stock. 

6  L.  R.  A.  469,  PALMER  v.  POOR,  121  Ind.  135,  22  N.  E.  984. 
Alteration    of    'vvritten    inatrnn&ent. 

Cited  in  Richardson  v.  Fellner,  9  Okla.  521,  60  Pac.  270,  holding  that  material 
alteration  vitiates  written  instrument  though  no  fraud  results;  Bucklen  v. 
Johnson,  19  Ind.  App.  417,  49  N.  E.  612,  holding  subscription  note  invalidated 
by*  alteration  of  contract  precedent  to  delivery,  without  knowledge  of  maker, 
Moore  v.  Hinshaw,  23  Ind.  App.  270,  77  Am.  St.  Rep.  434,  55  N.  E.  236,  holding 
surety  released  by  insertion  of  rate  of  interest  in  blank  by  principal  and  payee; 
Casto  V.  Evingcr,  17  Ind.  App.  300,  46  N.  E.  648,  holding  alteration  after  exe- 
cution presumed  to  be  made  by  party  claiming  under  instrument;  Pope  v. 
Brunch  County  Sav.  Bank,  23  Ind.  App.  215,  54  N.  E.  835,  holding  insertion  of 
name  of  bank  as  place  of  payment,  without  authority,  material  alteration: 
Young  V.  Baker,  29  Ind.  App.  135,  64  N.  E.  54,  holding  unauthorized  insertion 
of  name  of  bank  in  blank  provided  for  place  of  payment  material  alteration 
avoiding  note  in  hands  of  bona  fide  holder. 

Cited  in  footnotes  to  Gleason  v.  Hamilton,  21  L.  R.  A.  210,  which  holds  mort- 
gage not  invalidated  by  alteration  by  attorney  drawing  same  without  mort^ixgiH''s 
knowledge;  Simmons  v.  Atkinson  &  L.  Co.  23  L.  R.  A.  599,  which  holds  insertion 
of  words  "or  bearer"  and  place  of  payment  a  material  alteration;  Brown  v. 
Johnson  Bros.  51  L.  R.  A.  403,  which  holds  maker  released  by  payee's  addition 
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of  name  of  other  person  as  comaker;  Rochford  v.  McGee,  61  L.  R.  A.  335,  which 
holds  removal  of  note  written  below  perforated  lirte  on  application  for  insurance 
material  alteration  rendering  it  void;  Foxworthy  v.  Colby,  62  L.  R.  A.  393, 
which  holds  insertion  of  "gold"  before  "dollars"  material  alteration. 

Cited  in  notes  (7  L.  R.  A.  743)  on  effect  of  alteration  of  written  instruments; 
(13  L.  R.  A.  314)  on  duty  of  party  producing  instrument  to  account  for  altera- 
tions. 

Bona   11  de   bolder. 

Cited  in  Miller  v.  Stephenson,  27  Ind.  App.  287,  61  N.  E.  22  (dissenting  opin- 
ion), majority  holding  attorneys  taking  client's  money  order  as  fees,  knowing  that 
client  had  defrauded  plaintiff,  not  bona  fide  liolder;  Pope  v.  Branch  County  Sav. 
Bank,  23  Ind.  App.  213,  54  N.  E.  835,  holding,  after  alteration  of  note,  burden 
upon  plaintiff  to  show  that  he  is  bona  fide  holder. 

Cited  in  notes  (10  L.  R.  A.  678)  on  protection  of  bona  fide  holder  of  note 
fraudulently  obtained;  (36  L.  R.  A.  441)  on  fraud  in  obtaining  execution  of  note 
as  defense  against  bona  fide  holder. 

Incomplete  aurreement. 

Cited  in  McCaslin  v.  Advance  Mfg.  Co.  155  Ind.  305,  58  N.  E.  67,  holding  mort- 
gagor not  bound  to  insure  where  amount  left  blank  in  mortgage  stipulation  re- 
quiring insurance. 

Confession  and  denial  in  answer. 

Cited  in  People's  Mut.  Ben.  Soc.  v.  Templeton,  16  Ind.  App.  129,  44  N.  E.  809, 
holding  that  plaintiff  cannot  escape  proof,  although  answer  contains  oonfession 
and  denial. 

6  L.  R.  A.  472,  Re  TYSON,  13  Colo.  482,  22  Pac.  810. 

Second  writ  of  habeas  corpus  denied  in  21  Colo.  79,  39  Pac.  1093. 
Ex  post  facto  la^vs. 

Cited  in  McGinn  v.  State,  46  Neb.  443,  30  L.  R.  A.  455,  50  Am.  St.  Rep.  617, 
65  N.  W.  46,  holding  imprisonment  until  execution  not  part  of  punishment  so 
as  to  prevent  setting  aside  irregular  sentence  and  sentencing  as  prescribed  by  law. 

Cited  in  footnotes  to  State  v.  Kyle,  56  L.  R.  A.  115,  which  sustains  statute 
authorizing  prosecution  by  information  of  crimes  already  committed;  People 
€x  rel.  Chandler  v.  McDonald,  29  L.  R.  A.  834,  which  holds  statute  not  ex  post 
facto  for  abrogating  provision  for  change  of  magistrate  or  of  venue  for  prejudice ; 
People  V.  Hayes,  23  L.  R.  A.  830,  which  holds  change  in  statute  authorizing 
slighter  punishment  not  ex  post  facto  law;  French  v.  Deane,  24  L.  R.  A.  388, 
which  holds  void  act  giving  right  to  punitive  damages  as  to  existing  cause  of 
action. 

Cited  in  note  (39  L.  R.  A.  456)  as  to  decision  against  constitutional  right  as 
a  nullity  subject  to  collateral  attack. 

Overruled  in  effect  in  Kelly  v.  People,  17  Colo.   135,  29  Pac.  805,  sustaining 
limitation  of  conviction  to  murder  in  second  degree,  where  authorization  of  first 
degree  ex  post  facto. 
Contpntation   of   time. 

Cited  in  Mora  v.  People,  19  Colo.  264,  35  Pac.  179,  holding  that  from  midnight 
Saturday  until  midnight  following  Saturday  is  week  for  execution  of  criminal; 
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Vailes  v.  Brown,  16  Colo.  466,  14  L.  R,  A.  123,  27  Pac.  945,  requiring  filing  of 
statement  of  intention  to  contest  election  on  Saturday  if  Sunday  last  day. 

Distinguished  in  Evans  v.  Bowers,  13  Colo.  514,  22  Pac.  812,  requiring  ey.- 
clusion  of  day  of  filing  application  in  computing  time  between  application  for 
habeas  corpus  and  sitting  of  district  court. 

6  L.  R.  A.  475,  FAIRBANKS  v.  SARGENT,  117  N.  Y.  320,  22  N.  E.  1039. 

Equitable   amlgrnments. 

Cited  in  Niles  v.  Mathusa,  162  N.  Y.  552,  57  N.  E.  184,  Affirming  20  App.  Div. 
486,  47  N.  Y.  Supp.  38.  holding  assignment  of  liquor  tax  certificate,  valid  without 
delivery  to  proper  assignee  making  advancements  to  procure  same,  and  without 
recording  as  to  creditors;  York  v.  Conde,  61  Hun,  29,  15  N.  Y.  Supp.  380,  holdinir 
agreement  to  deliver  avails  of  contract  made  in  consideration  of  indorsement 
enabling  performance,  an  equitable  assignment;  Harwood  v.  La  Grange,  137  N.  Y. 
640,  32  N.  E.  1000,  holding  that  attorney  has  lien  as  equitable  assignee,  upon 
proceeds  of  action  he  conducted  for  compensation  payable  from  recovery;  Schu- 
bert v.  Herzberg,  65  ^lo.  App.  585,  holding  rights  under  attorneys*  agreement  to 
prosecute  for  40  per  cent  of  judgment,  superior  to  those  of  subsequent  executicm 
creditor;  Randel  v.  Vanderbilt,  75  App.  Div.  318,  78  N.  Y.  Supp.  124,  holding 
assignment  of  portion  of  recovery  of  claims  in  litigation,  with  notice  to  defend- 
ant, not  create  equitable  assignment;  Collins  &  A.  Co.  v.  United  States  Ins.  Co. 

7  Tex.  Civ.  App.  581,  27  S.  W.  147,  holding  jury  to  determine  whether  equitable 
assignment  created  by  intention  to  transfer  part  of  insurance:  Wooster  v.  Trow- 
bridge, 115  Fed.  727,  holding  contract  by  trustee  in  insolvency  giving  power  to 
prosecute,  or  settle  doubtful  claim  for  share  of  proceeds,  equitable  assignment. 

Distinguished  in  Netling  v.  Netling,  60  App.  Div.  412,  69  N.  Y.  Supp.  984, 
holding  promise  to  pay  portion  of  future  income  in  lieu  of  alimony,  not  equi- 
table assignment. 

Compromise  of  claim   pledgr^d. 

Cited  in  Field  v.  Sibley,  74  App.  Div.  84,  77  N.  Y.  Supp.  252,  holding  that 
pledgee  of  bonds  exercising  power  of  collection  must  obtain  cash,  unless  pledgeor 
consents  to  another  course. 

PrlorltF  of  aaslffrnment. 

Cited  in  Fortunato  v.  Patten,  147  N.  Y.  283,  41  N.  E.  572,  Reversing  5  Misc. 
238,  25  N.  Y.  Supp.  333,  upholding  assignment  prior  in  point  of  time,  although 
no  notice  given  debtor  or  subsequent  assignee. 

Distinguished  in  Beran  v.  Tradesmen's  Nat.  Bank,  137  N.  Y.  456,  33  N.  E. 
593,  upholding  debtor's  payment  to  assignor  when  made  to  buy  peace,  notwith- 
standing assignee's  notice  of  claim. 

Rliphtfi  of  equitable  aaisliimee  upon  payment  to  aaslirnor.   . 

Cited  in  Freeman  v.  Rich,  64  Hun,  481,  19  N.  Y.  Supp.  498,  holding  pledgee  of 
book  accounts  remaining  in  merchant's  hands,  entitled  to  proceeds  to  extent  of 
claim  as  against  administrators;  Kerr  v.  Kennedy,  119  Iowa,  242,  93  N.  W.  353, 
holding  attorney  claiming  portion  of  collection  by  equitable  assignment  cannot 
reach  it  in  third  party's  hands  by  garnishment. 

Distinguishetl  in  Beran  v.  Tradesmen's  Nat.  Bank,  137  N.  Y.  459,  33  N.  E. 
593,  holding  evidence  admissible  that  payment  to  assignor  by  defendant  was  to 
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buy  peace;  and  not  in  acknowledgment  and  settlement  of  claim,  part  of  which 
was  assigned. 

0  L.  R  A.  481,  DIERSTEIN  v.  SCHUBKAGEL,  131  Pa.  46,  18  Atl.  1059. 
IVhat  matter*  considered  on  appeal. 

Cited  in  Lowrey  v.  Robinson,  141  Pa.  194,  28  W.  N.  C.  29,  21  Atl.  513,  holding 
refusal  to  strike  out  evidence  received  without  objection,  or  to  enter  compulsory 
nonsuit,  not  reviewable;  Com.  v.  Hanley,  15  Pa.  Super.  Ct.  277,  holding  sufficiency 
of  evidence  not  reviewable  upon  assignment  of  error  for  refusal  to  arrest  judg- 
ment. 

Prlvilegred    comnAiinieations    bet^Teen    attorney    and    client. 

Cited  in  Seip  Estate,  163  Pa.  432,  35  W.  N.  C.  402,  43  Am.  St.  Rep.  803,  30 
Atl.  226,  holding  attorne}'^  in  will  contest  competent  to  testify  as  to  parties 
therein,  in  subsequent  suit  for  proceeds;  Mcintosh  v.  Moore,  22  Tex.  Civ.  App. 
25,  53  S.  W.  611,  holding  question  to  attorney,  in  divorce  proceedings  against 
testator,  as  to  effect  of  destruction  of  will,  privileged,  in  proceeding  to  probate 
missing  will. 

Cited  in  footnotes  to  Koeber  v.  Somers,  52  L.  R.  A.  512,  which  holds  conversa- 
tion authorizing  attorney  to  compromise  action  not  privileged;  Bruley  v.  Gar- 
vin, 48  L.  R.  A.  839,  holding  conversation  with  attorney  with  reference  to  con- 
templated suit  in  which  opinion  is  sought  and  obtained  without  fee,  although  not 
between  attorney  and  client,  privileged. 

6  L.  R.  A.  483,  COSKERY  v.  NAGLE,  83  Ga.  696,  20  Am.  St.  Rep.  333,   10 

S.  E.  491. 
Liability,  of  innkeepers. 

Cited  in  footnotes  to  Fay  v.  Pacific  Improv.  Co.  16  L.  R.  A.  188,  which  holds 
character  of  guest  at  hotel  not  lost  by  merely  inquiring  as  to  price  of  room  and 
board;  Amey  v.  Winchester,  39  L.  R,  A.  760,  which  denies  hotel  keeper's  liability 
for  loss  of  hats  left  on  racks  by  persons  attending  club  banquet  at  hotel;  Rains  v. 
Maxwell  House  Co.  64  L.  R.  A.  471.  which  denies  hotel  keeper's  liability  for 
watch  not  deposited  in  safe;  State  v.  Steele,  8  L.  R,  A.  516,  which  authorizes  ex- 
pulsion from  hotel  of  liveryman  soliciting  orders  against  rules. 

Cited  in  notes  (6  L.  R.  A.  620)  as  to  bailments;  (8  L.  R.  A.  98)  as  to  liability 
of  innkeeper  as  insurer;  (12  L.  R.  A.  382)  as  to  responsibility  of  innkeeper  as 
bailee. 

6  L.  R.  A.  487,  GALUSHA  v.  GALUSHA,  116  X.  Y.  635,  15  Am.  St.  Rep.  453, 
22  N.  E.  1114. 

Report  of  second  appeal  in  138  N.  Y.  280,  33  N.  E.  1062. 
Aiirreement    for  separation. 

Cited  in  Chamberlain  v.  Cuming,  29  N.  Y.  S.  R.  675,  8  N.  Y.  Supp.  851,  hold- 
ing agreement  for  separation  not  affected  by  wife's  subsequent  action  for  divorce; 
:Meyerl  v.  Meyerl,  125  Mich.  610,  84  N.  W.  1109,  holding  that  wife  can  file  bill 
for  separate  maintenance  under  statute,  when  husband  refuses  to  perform  separa- 
tion agreement;  Bufe  v.  Bufe,  88  Mo.  App.  634,  holding  antenuptial  agreement 
to  release  dower  in  consideration  of  sum  paid  after  marriage,  not  affected  by 
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divorce;  Chamberlain  v.  Cuming,  37  Misc.  816,  76  N.  Y.  Supp.  896,  holding  separa- 
tion agreement  made  after  separation,  valid;  Foote  v.  Xickerson,  70  N.  H.  512, 
54  L.  R.  A.  563,  footnote,  p.  554,  48  Atl.  1088,  holding  agreement  to  dissolve 
marriage  tie,  void;  Bowers  v.  Hutchinson,  67  Ark.  25,  53  S.  W.  399,  holding  that 
separation  agreement  releases  wife's  right  to  shjire  in  husband's  personal  estate: 
Jones  V.  Jones,  1  Colo.  App.  31,  27  Pac.  85,  holding  new  agreement  for  support 
of  wife  as  long  as  she  is  unmarried,  made  after  divorce,  releases  husband  from 
former  agreement;  Lawrence  v.  Lawrence,  32  Misc.  505,  66  N.  Y.  Supp-  393, 
holding  separation  agreement  before  separation,  pending  divorce,  invalid;  Husrhe^ 
V.  Cuming,  36  App.  Div.  305,  55  N.  Y.  Supp.  256,  holding  agreement  to  con- 
tinue to  live  apart,  made  after  separation,  valid ;  Greenleaf  v.  Blakeman,  40  App. 
Div.  376,  58  N.  Y.  Supp.  70,  holding  agreement  that  husband  should  furnish  se- 
curity in  articles  of  separation  binding  and  enforceable  by  trustee;  Atherton  v. 
Atherton,  82  Hun,  186,  31  N.  Y.  Supp.  977,  holding  separation  agreement  is 
binding  and  determines  amount  of  compensation  for  support;  Duryea  v.  Bliven, 
122  K.  Y.  570,  25  N.  E.  908,  holding  that  prohibition  of  father  from  seeing  chil- 
dren, as  provided  in  agreement,  prevents  wife's  recovery  of  payments;  Buckel  v. 
Suss,  28  Abb.  N.  C.  24,  18  N.  Y.  Supp.  710,  holding  that  wife  cannot  maintain 
action  for  alienating  affection  of  husband  after  voluntary  separation;  Carling  v. 
Carling,  42  Misc.  493,  86  N.  Y.  Supp.  46,  holding  contract  between  husband  and 
wife,  after  separation,  for  her  support,  though  not  against  public  policy,  not 
actionable;  People  ea  rel.  Public  Charities  &  Correction  v.  Cullen,  153  N.  \'.  636, 
44  L.  R,  A.  423,  47  N.  E.  804,  holding  wife  not  abandoned  by  husband  when  she 
has  obtained  decree  of  separation;  Clark  v.  Fosdick,  118  N.  Y.  18,  23  N.  E.  136 
(dissenting  opinion),  majority  holding  tripartite  agreement  for  separation  en- 
forceable by  trustee. 

Cited  in  footnotes  to  Baum  v.  Baum,  53  L.  R.  A.  650,  which  holds  void,  separa- 
tion agreement  on  consideration  that  husband  support  wife  and  children,  and 
assign  policies  on  his  life;  Palmer  v.  Palmer,  61  L.  R.  A.  641,  which  holds  void, 
contract  between  husband  and  wife  to  secure  divorce. 

Cited  in  notes  (9  L.  R.  A.  113)  on  articles  of  separation;  (6  L.  R,  A.  132)  as 
to  when  agreement  of  separation  valid. 

Alimony. 

Cited  in  Wells  v.  Wells,  10  N.  Y.  S.  R.  255,  holding  allowance  of  one  half 
earning  capacity  of  husband  not  excessive:  Johns  v.  Johns,  44  App.  Div.  536, 
00  X.  Y.  Supp.  805,  holding  that  right  to  alimony  ceases  with  death  of  husband ; 
Grube  v.  Grube,  65  App.  Div.  241,  72  N.  Y.  Supp.  529,  denying  weekly  allowance 
pending  action  for  divorce  when  separation  agreement  in  force;  Taylor  v.  Taylor. 
32  Misc.  314,  66  N.  Y.  Supp.  561,  denying  right  to  alimony  in  divorce  action  after 
wife  has  released  husband  from  lial>ility  for  support;  France  v.  France,  3S 
Misc.  400,  77  N.  Y.  Supp.  1015,  holding  bond  by  husband  to  support  wife,  after 
separation,   enforceable. 

Cited  in  footnotes  to  Filer  v.  Filer,  6  L.  R  A.  399,  which  holds  jurisdiction  tn 
allow  alimony  not  ousted  by  plea  of  dismissal  of  former  suit  for  absolute 
divorce;  ITonderson  v.  Henderson,  48  L.  R.  A.  766,  which  holds  that  decree  in  con- 
formity with  separation  agreement  for  payment  of  stipulated  monthly  sum  for 
wife's  maintenance  cannot  be  modified  without  wife's  consent. 
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6  L.  R.  A.  491,  ADAMS  v.  IRVING  NAT.  BANK,  116  N.  Y.  606,  15  Am.  St.  Rep. 
447,  23  N.  E.  7. 

"Wliat  matters  considered  on  appeal. 

Cited  in  Martin  v.  Home  Bank,  160  N.  Y.  199,  64  N.  E.  717,  holding  that 
grounds  for  reversal  will  not  be  considered  on  appeal  if  questions  not  raised  in 
trial  court;  Dr.  David  Kennedy  Corp.  v.  Kennedy,  165  N.  Y.  362,  59  N.  E.  133, 
holding  that  defense  not  raised  at  trial  cannot  be  presented  first  on  appeal; 
Reich  V.  Cochran,  151  N.  Y.  129,  3/  L.  R.  A.  808,  66  Am.  St.  Rep.  607,  45  N.  E. 
367,  holding  that  questions  as  to  regularity  of  proceedings  and  vaildity  of  judg- 
ment cannot  be  raised  first  on  appeal;  Sterrett  v.  Third  Nat.  Bank,  122  N.  Y. 
662,  3  Silv.  Ct.  App.  140,  25  N.  E.  913,  holding  that  question  as  to  remedy  can- 
not be  considered  on  appeal  from  ruling  on  motion  for  nonsuit  on  ground  that 
case  not  made  by  plaintiff;  Lanahan  v.  Henry  Zeltner  Brewing  Co.  20  Misc.  554, 
46  N.  Y.  Supp.  431,  holding  motion  to  dismiss  at  close  of  evidence,  without  indi- 
cating particular  in  which  proof  insufficient,  not  reviewable  on  appeal ;  Brozek  v. 
Stcinway  R.  Co.  161  N.  Y.  65,  55  N.  E.  395;  Wells  v.  Higgins,  132  N.  Y.  464, 
30  N.  E.  464,  861,  refusing  to  sustain  general  exception  when  charge  correct  in 
part;  Friend  v.  Jetter,  19  Misc.  105,  43  N.  Y.  Supp.  287,  holding  general  excep- 
tion to  instruction  insufficient,  when  charge  not  obviously  bad. 

Dnress. 

Cited  in  Lazzarone  v.  Oishei,  2  Misc.  203,  21  N.  Y.  Supp.  267;  Sawyer  v. 
Cruner,  44  N.  Y.  S.  R.  204,  17  N.  Y.  Supp.  465,  holding  party  enabled  by  circum- 
stances to  exercise  controlling  influence  over  conduct  of  another,  not  permitted 
to  use  position  for  purposes  of  extortion;  Tucker  v.  Roach,  139  Ind.  288,  38  N.  E. 
822,  holding  mortgage  procured  through  fraud,  in  settlement  of  invalid  claim,  un- 
enforceable; Sistare  v.  Heckscher,  15  N.  Y.  Supp.  739,  setting  aside  conveyance  of 
wife  to  husband's  creditor,  induced  by  false  representation  of  husband  that  same 
necessary  to  save  him  from  financial  ruin;  Silsbee  v.  Webber,  171  Mass.  381, 
50  N.  E.  555,  holding  proof  of  transfer  of  property  made  to  prevent  threatened 
report  to  father  of  son's  embezzlement,  sufficient  to  go  to  jury  on  question  of 
duress. 

Cited  in  footnotes  to  Flack  v.  National  Bank  of  Commerce,  17  L.  R.  A.  583, 
which  holds  threat  by  bank  to  institute  proceedings  to  collect  unmatured  note  not 
duress;  First  Nat.  Bank  v.  Sargent,  59  L.  R..  A.  296,  which  holds  payment  of 
bonus  exacted  of  debtor  as  condition  to  reconveyance  of  real  estate  held  as  se- 
curity, may  be  recovered  back;  Springfield  F.  &  M.  Ins.  Co.  v.  Hull,  25  L.  R.  A. 
37.  which  upholds  right  to  maintain  suit  for  balance  due  on  policy  without 
tendering  back  less  sum  accepted  under  threats  of  groundlesss  prosecution. 

Cited  in  note  (9  L.  R.  A.  633)   on  when  payment  involuntary. 

Distinguished  in  Jewelers'  League  v.  De  Forest,  80  Hun,  379,  30  N.  Y.  Supp. 
88,  holding  threat  to  dispose  of  son's  remains  contrary  to  mother's  wish,  not 
ground  for  avoiding  assignment  of  insurance  policy;  Foerster  v.  Squier,  46  N.  Y. 
S.  R.  292,  19  N.  Y.  Supp.  387,  holding  indorsement  of  note  under  threat  of  payee 
to  file  mechanic's  lien  against  building's  being  erected  for  indorser,  is  for  valuable 
consideration. 

Threatening:    persons  *innocent    of    offense. 

Cited  in  Cribbs  v.  Sowle,  87  Mich.  348,  24  Am.  St.  Rep.  1C>6,  49  N.  W.  .587,  hold- 
ing money  extorted  on   fictitious  claim   under  threat  of  imprisoiunent  on  false 
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charge,  recoverable;  Jaeger  v.  Koenig,  30  Misc.  682,  62  N.  Y.  Supp.  803,  holdin«r 
recoverable,  money  paid  by  wife  to  husband's  employer,  on  representation  that 
husband  would  otherwise  be  prosecuted  for  larceny;  Heaton  v.  Norton  Countir 
State  Bank,  59  Kan.  292,  52  Pac.  876,  holding  contract  transferring  wife's  prop- 
erty to  creditor  of  husband,  under  threat  of  criminal  prosecution  of  latter,  not 
binding;  Buckley  v.  New  York,  30  App.  Div.  466,  52  N.  Y.  Supp.  452,  holding 
payment  for  license  to  construct  vault,  induced  by  threat  of  city  inspector  to 
have  workman  arrested,  and  stop  construction  of  building,  not  voluntary. 

Cited  in  note  (26  L.  R.  A.  58)  on  contracts  procured  by  threats  of  prosecutioo 
of  relative. 
-»  ThreateninsT  to   proiieciite   pernon   amenable   to   criminal   procewB. 

Cited  in  Hartford  F.  Ins.  Co.  v.  Kirkpatrick,  111  Ala.  467,  20  So.  651,  holdiii<3: 
settlement  of  claim  procured  by  threat  of  arrest  and  imprisonment  unlawful : 
Thompson  v.  Niprgley,  53  Kan.  604,  20  L.  R.  A.  805,  35  Pac.  290,  holding  securitif^s 
extorted  by  throats  of  person  amenable  to  criminal  prosecution,  voidable;  Mor^**' 
V.  Woodwortli,  155  Mass.  252,  29  N.  E.  525,  holding  contract  procured  by  threat < 
of  imprisonment,  not  enforceable;  City  Nat.  Bank  v.  Kusworm,  88  Wis.  199.  2t> 
L.  R.  A.  62,  43  Am.  St.  Rep.  880,  .39  N.  W.  564,  holding  that  wife  may  avoid  note 
given  under  threat  of  criminal  prosecution  of  sick  husband;  Hargreaves  v. 
Korcek,  44  Neb.  670,  62  N.  W.  1086,  holding  mortgage  procured  on  homcsteati 
under  threats  of  imprisonment  of  guilty  husband,  not  enforceable;  Gorringe  v. 
Reed,  23  Utah,  137,  90  Am.  St.  Rep.  692,  63  Pac.  902,  holding  deed  executed  by 
wife  to  prevent  threatened  prosecution  of  guilty  husband,  voidable;  Hensinger  v. 
Dyer,  147  Mo.  229,  48  S.  \V.  912,  holding  wife's  execution  of  contract  induced 
by  threats  of  criminal  prosecution  of  husband,  voidable;  Perkins  v.  Adams,  17 
Tex.  Civ.  App.  335,  43  S.  W.  529,  holding  contract  of  infirm  |>erson  induced  by 
threat  of  prosecution  of  his  sons  for  selling  mortgaged  property,  voidable;  Strang- 
V.  Peterson,  56  Hun,  421,  10  N.  Y.  Supp.  139  (dissenting  opinion),  majority  hold- 
ing mortgage  for  payment  of  son's  obligation  arising  from  forgery,  and  to  pre- 
vent criminal  prosecution,  void. 

Distinguished  in  Gregor  v.  Hyde,  10  C.  C.  A.  293,  27  U.  S.  App.  75,  62  Fed.  110, 
holding  threat  of  lawful  arrest  of  person  amenable  to  criminal  prosecution  not 
•ground  for  cancelation  of  deed  by  parent. 

6  L.  R.  A.  495,  DARROW  v.  FAMILY  FUND  SOC.  116  N.  Y.  537,  15  Am.  St. 

Rep.  430,  22  N.  E.  1093. 
Conatructlon    of    conditions    In    pollcT* 

Cited  in  Berliner  v.  Travelers'  Ins.  Co.  121  Cal.  461,  41  L.  R.  A.  469.  66  Am. 
St.  Rep.  49,  53  Pac.  918,  holding  locomotive  "conveyance  for  passengers"  within 
provision  of  accident  policy  imposing  double  liability  for  death  therein;  Monlton 
V.  Aetna  F.  Ins.  Co.  25  App.  Div.  281,  49  N.  Y.  Supp.  570,  holding  chattel  mortgage 
of  firm  property  by  one  partner  to  another  to  secure  advances  by  latter  to  firm* 
not  encumbrance  within  provision  of  fire  policy;  Mead  v.  American  F.  Ins.  Co. 
13  App.  Div.  480,  43  N.  Y.  Supp.  334,  holding  double  insurance  resulting  fron» 
operation  of  law,  not  violation  of  condition  against  additional  insurance;  Caraher 
V.  Royal  Ins.  Co.  63  Hun,  93,  17  N.  Y.  Supp.  858,  holding  condition  in  fire  policy 
against  vacancy,  not  violated  where  insured  church  teivled  by  sexton  and  visited 
by  rector,  though  no  services  held;  Sneck  v.  Travelers'  Ins.  Co.  88  Hun,  97,  34 
N.  Y.  Supp.  545,  holding  "entire  hand"  lost  within  provisions  of  accident  policy. 
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where  fingers  amputated  and  use  of  entire  hand  lost;  Coles  v.  New  York  Casualty 
Co.  87  App.  Div.  46,  83  N.  Y.  Supp.  1063,  holding  exception  in  accident  policy  of 
injuries  resulting  from  "fighting*'  does  not  cover  injuries  to  bartender  attacked 
by  customer  ordered  to  leave;  Sneck  v.  Travelers*  Ins.  Go.  81  Hun,  335,  30  X.  Y. 
Supp.  881  (dissenting  opinion),  majority  holding  amputation  of  fingers  causinj? 
loss  of  use  of  entire  hand,  not  loss  of  entire  hand  within  provision  of  accident 
policy;  England  v.  Westchester  F.  Ins.  Co.  81  Wis.  589,  29  Am.  St.  Rep.  917,  61 
X.  W.  954,  holding  that  condition  against  vacancy  of  premises  operates  from 
moment  policy  takes  effect,  though  premises  then  vacant;  Phillips  v.  United 
States  Grand  Lodge,  I.  O.  S.  B.  37  Misc.  870,  76  X.  Y.  Supp.  1000,  burden  of 
proof  on  insurer  to  show  beneficiary's  failure  to  serve  notice  of  death  as  required 
l)y  policy;  Spitz  v.  Mutual  Ben.  Life  Asko.  5  Misc.  251,  25  X.  Y.  Supp.  469,  hold- 
ing failure  to  state  membership  in  benevolent  association  or  to  disclose  existence 
of  half-brothers  in  answer  to  inquiries  as  to  other  insurance  and  living  brothers, 
not  suppression  of  material  facts  avoiding  insurance;  Cole  v.  Preferred  Acci.  Ins. 
<'o.  40  Misc.  262,  81  X.  Y.  Supp.  901,  giving  proviso  limiting  time  for  bringing 
siction  on  policy  construction  most  favorable  to  insured;  Behling  v.  Xorthwest- 
<»rn  Xat.  L.  Ins.  Co.  117  Wis.  27,  93  X.  W.  800,  holding  that  court  cannot,  to 
prevent  forfeiture,  go  further  than  fair  construction  of  language  permits. 

Distinguished  in  Baldwin  v.  Provident  Sav.  Life  Assur.  Soc.  23  App.  Div.  7, 
48  X.  Y.  Supp.  463,  holding  policy  voided  by  failure  to  pay  mortuary  premium 
within  stipulated  time  limit;  Fitzgerald  v.  Supreme  Council,  Catholic  Mut.  Ben. 
Asso.  39  App.  Div.  256,  56  X.  Y.  Supp.  1005,  holding  statements  in  medical  ex- 
nniination  and  application  not  warranties  when  not  referred  to  in  policy;  Sterna- 
man  v.  Metropolitan  L.  Ins.  Co.  49  App.  Div.  476,  63  X.  Y.  Supp.  674,  holding 
Insured  bound  by  application  warranting  correct  record  of  medical  examination, 
though  incorrectly  written  by  examiner:  Duran  v.  Standard  Life  &  Acci.  Ins.  Co. 
<)3  Vt.  438,  13  L.  R.  A.  638,  25  Am.  St.  Rep.  773,  22  Atl.  530,  holding  hunting  on 
Sunday  "violation  of  law"  within  exemption  from  liability. 

Salclde. 

Cited  in  Campbell  v.  Supreme  Conclave  I.  O.  H.  66  X.  J.  L.  282.  54  L.  R.  A. 
070,  49  Atl.  550;  Morris  v.  State  Mut.  Life  Assur.  Co.  183  Pa.  573,  41  W.  X\  C. 
:>55,  39  Atl.  52,  enforcing  policy  in  favor  of  wife  as  beneficiary  where  no  pro- 
vision against  liabilty  in  case  of  suicide;  Supreme  Conclave,  I.  0.  H.  v.  Miles* 
92  Md.  628,  84  Am.  St.  Rep.  528,  48  Atl.  845,  holding  suicide  no  defense  where 
there  is  no  provision  against  same  and  policy  was  obtained  in  good  faith; 
Meacham  v.  Xew  York  State  Mut.  Ben.  Asso.  120  X.  Y.  242,  24  X.  E.  283,  holding 
suicide  not  violation  of  "laws  of  the  land"  within  provision  avoiding  policy; 
Royal  Circle  v.  Achterrath,  204  111.  566,  63  L.  R.  A.  458,  98  Am.  St.  Rep.  224, 
68  X.  E.  492,  holding  suicide  not  death  "on  account  of  violation  of  any  criminal 
law,"  within  provision  avoiding  mutual  benefit  certificate;  Seiler  v.  Economic 
Life  Asso.  105  Iowa,  95,  43  L.  R.  A.  540,  74  X.  W.  9-il,  holding  beneficiary  en- 
titled to  enforce  policy  after  insured's  suicide  where  no  provision  against  liability 
in  such  event;  Patterson  v.  Xational  Premium  Mut.  I*.  Ins.  Co.  100  Wis.  123, 
42  L.  R.  A.  258,  69  Am.  St.  Rep.  899,  75  X.  W.  980,  holding  suicide  covered  by 
"incontestable"  clause  of  policy  though  technically  a  crime. 

Cited  in  footnote  to  Wells  v.  Xew  England  Mut.  L.  Ins.  Co.  53  L.  R.  A.  327, 
which  denies  right  to  recover  on  policy  for  death  of  one  voluntarily  "submitting  to 
abortion  to  get  rid  of  illegitimate  child. 
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Distinguished  in  Hart  v.  Modern  Woodmen,  60  Kan.  681,  72  Am.  St.  Rep.  380, 
57  Pac.  936,  holding  provision  against  liability  for  suicide  **sane  or  insane'* 
exempts  company  where  insured  conscious  of  physical,  if  not  moral,  consequences 
of  act;  McCoy  v.  Northwestern  Mut.  Relief  Asso.  92  Wis.  582,  47  L.  R.  A.  6S4, 
66  X.  W.  697,  holding  provision  of  policy  excluding  liability  for  suicide  binding 
though  unauthorized  by  by-laws  of  association ;  Cady  v.  Brooklyn  Union  Pub.  Co. 
23  Misc.  410,  51  N.  Y.  Supp.  198,  holding  false  publication  of  suicide  libeloii*^ 
per  86  as  injurious  professionally  though  not  charge  of  crime. 

Overruled  in  Shipman  v.  Protected  Home  Circle,  174  N.  Y.  410,  63  L.  R.  A- 
352,  67  N.  E.  83,  holding  suicide  of  insured  while  sane  avoids  mutual  benefit  cer- 
tificate, under  provision  against  death  caused  by  own  illegal  act. 

Action  on  aaaeaament  policy. 

Cited  in  Aiken  v.  Massachusetts  Ben.  Asso.  34  X.  Y.  S.  R.  697,  13  N.  Y.  Supp. 
579,  holding  liability  for  face  of  policy  complete  where  assessment  returns  full 
amount. 

Cited  in  note  (8  L.  R.  A.  116)  on  action  on  contract  of  mutual  benefit  asso- 
ciation. 

Distinguished  in  Martin  v.  Equitable  Acci.  Asso.  55  Hun,  576,  9  N.  Y.  Supp. 
16,  reversing  judgment  on  verdict  where  no  proof  of  amount  which  would  have 
been  realized  on  assessment. 

Deatb   fnnd. 

Cited  in  Re  Equitable  Reserve  Fund  Life  Asso.  61  Hun,  307,  16  N.  Y.  Supp.  80, 
holding  death  claims  to  be  paid  pro  rata  out  of  reserve  fund  of  insolvent  cor- 
poration, where  death  fund  insufficient. 

Distinguished  in  Re  Equitable  Reserve  Fund  Life  Asso.  131  N.  Y.  373,  30 
N.  E.  114,  holding  insured  not  entitled  to  resort  to  reserve  fund  on  insufficiency 
of  death  fund  of  insolvent  company,  when  former  held  for  distinct  purposes. 

6  L.  R.  A.  498,  HESS  v.  CULVER,  77  Mich.  598,  18  Am.  St  Rep.  421,  43  N. 

W.  994. 
Frandnlent    representations. 

Cited  in  Kelley  v.  Chenango  Valley  Sav.  Bank,  21  Misc.  249,  45  N.  Y.  Supp. 
651,  holding  savings  bank  liable  to  depositors  for  putting  deposits  in  insolvent 
bank  which  former  claimed  was  under  its  control;  Sanford  v.  Royal  Ins.  Co.  11 
Wash.  670,  40  Pac.  609,  holding  release  of  insurer  procured  by  fraud  after  loss, 
invalid. 
—  statute  of  frauds. 

Cited  in  Kemp  v.  National  Bank,  48  C.  C.  A.  219,  109  Fed.  53,  holding  statute 
of  frauds  not  available  to  bank  officer  for  false  and  fraudulent  statement  as  to 
bank's  condition;  Clark  v.  Hurd,  79  Mich.  132,  44  N.  W.  343,  holding  oral  repre- 
sentation as  to  persons  composing  partnership,  to  induce  sale  of  goods,  not 
within  statute. 
— •  Bohemian    oats. 

Followed  in  Pearl  v.  Walter,  80  Mich.  318,  45  N.  W.  181,  facts  being  almost 
identical  with  those  of  cited  case. 

Cited  in  Leland  v.  Goodfellow,  84  Mich.  362,  47  N.  W.  591,  holding  declaration 
in  action  for  unauthorized  transfer  of  note  for  Bohemian  oats,  insufficient,  in  not 
alleging  defendant's  connections  with  fraud. 
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Cited  in  footnote  to  Griffith  v.  Shipley,  14  L.  R,  A.  405,  which  holds  purchaser 
of  note  known  to  have  been  given  for  "hulless  oats*'  not  a  bona  fide  purchaser. 

Cited  in  notes  (6  L.  R.  A.  501)  on  Bohemian  oats  transactions;  (8  L.  R.  A. 
470)   on  relief  from  contract  obtained  by  fraud. 

Distinguished  in  Knight  v.  Linzey,  80  Mich.  396,  8  L.  R.  A.  477,  45  N.  W.  337, 
holding  that  plaintiff  knowing  fraudulent  character  of  Bohemian  oat  swindle  can- 
not recover  money  paid  in  redeeming  note  given  for  oats. 

Lilablllty  of  transferer  of  tainted  note. 

Cited  in  note  (27  L.  R.  A.  520,  521)  on  liability  for  transferring  negotiable 
note  to  bona  fide  holder  so  as  to  cut  off  defenses. 

In   pari    delicto. 

Cited  in  Klein  v.  Pederson,  65  Neb.  455,  91  N.  W.  281,  holding  money  paid  to 
prevent  criminal  prosecution  recoverable  from  one  obtaining  it  by  fraudulent 
representations. 

Cited  in  not^s  (12  L.  R.  A.  122)  on  remedies  where  party  in  pari  delicto. 

Nature  of  contract  as  determining  validity. 

Cited  in  footnote  to  Hunt  v.  Rumsey,  9  L.  R.  A.  674,  which  holds  note  in  part 
payment  of  note  void  for  fraud,  also  void. 

6  L.  R.  A,  501,  EVANS  v.  STUHRBERG,  78  Mich.  145,  18  Am.  St.  Rep.  435, 

43  N.  W.  1046. 
Obligation  on  contract  tainted  -fvitfi   frand. 

Cited  in  footnotes  to  Hunt  v.  Rumsey,  9  L.  R.  A.  674,  which  holds  note 
in  part  payment  of  note  void  for  fraud,  also  void;  Griffith  v.  Shipley,  14  L.  R. 
A.  406,  which  holds  purchaser  of  note  known  to  have  been  given  for  "hulless 
oats"  not  a  bona  fide  purchaser. 

Cited  in  notes  (6  L.  R.  A.  499)  on  nature  of  contract  as  determining  its  va- 
lidity; (7  L.  R.  A.  705)  on  when  promissory  note  invalid;  (8  L.  R.  A.  476)  on 
relief  from  contract  obtained  by  fraud. 

6  L.  R.  A.  503,  McCREERY  v.  DAY,   119  N.  Y.  1,   16  Am.  St.  Rep.  793,  23 

N.  E.  198. 
Recovery   nnder   readnded   contract. 

Cited  in  New  York  v.  New  York  Refrigerating  Constr.  Co.  146  N.  Y.  214, 
40  N.  E.  771,  and  Eames  Vacuum  Brake  Co.  v.  Prosser,  157  N.  Y.  295,  51  N. 
E.  986,  Affirming  88  Hun,  345,  34  N.  Y.  Supp.  398,  holding  claim  founded  on 
rescinded  contract  in  respect  to  performance  unavailable  unless  reserved  in 
rescission  agreement;  Browne  v.  Empire  Type  Setting  Mach.  Co.  44  App.  Div. 
602,  61  N.  Y.  Supp.  126,  holding  advances  made  under  rescinded  contract  not 
recoverable  unless  repayment  provided  for  in  agreement  of  rescission;  Doherty 
V.  Shields,  86  Hun,  306,  33  N.  Y.  Supp.  497,  sustaining  recovery  for  materials 
brought  on  ground  under  special  contract,  and  not  included  in  rescission  agree- 
ment; Hurst  V.  Trow  Printing  &  Bookbinding  Co.  2  Misc.  368,  22  N.  Y.  Supp. 
371,  holding  rescission  of  contract  in  connection  with  which  scries  of  notes  given, 
simply  determined  contract  as  to  unexpired  period;  Benedict  v.  Sliter,  82  Hun, 
197,  31  N.  Y.  Supp.  413,  sustaining  recovery  for  services  rendered  in  expectation 
of  payment,  after  abandonment  of  contract  to  take  care  of  lunatic  during  life; 
Hayes  v.  Nashville,  26  C.  C.  A.  67,  47  U.  S.  App.  713,  80  Fed.  649,  holding  that 
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party  rescinding  contract  may  claim  money  due  under  it;  Hurst  v.  Trow  Print- 
ing &  Bookbinding  Co.  2  Misc.  371,  22  N.  Y.  Supp.  371,  Prj'or,  J.,  dissenting. 
Avho  holds  that  no  right  can  be  asserted  under  rescinded  contract,  but  each 
party  restored  to  original  position. 

Cited  in  note  (9  L.  R.  A.  607)  on  eflFect  of  rescission  of  contract. 

Conalderatlon    for    reaclsaion    or    nei^    aflrreement. 

Cited  in  Crutchfield  v.  Dailey,  98  Ga.  463,  25  S.  E.  526,  holding  that  exeeutorj 
contract  may  be  discharged  by  agreement;  Oregon  P.  R.  Co.  v.  Forrest,  12S  X. 
Y.  91,  28  N.  E.  137,  holding  cancelation  of  agreement  and  mutual  release  of  par- 
ties, consideration  for  surrender  of  certain  bonds;  Lawrence  v.  Church,  35  X. 
Y.  S.  R.  957,  12  N.  Y.  Supp.  420,  holding  mutual  promises  good  consideration, 
where  one  indebted  to  estate  agreed  to  make  certain  payments  and  was  to  have 
benefit  of  certain  assets  and  action  against  him  was  to  be  discontinued;  Brj- 
ant  V.  Thesing,  46  Xel).  247,  64  X.  W.  967,  holding  that  executory  written 
contract  to  purchase  goods  may  be  rescinded  by  subsequent  parol  agreemi*ni ; 
Romaine  v.  Beacon  Lithographic  Co.  13  Misc.  123,  34  X.  Y.  Supp.  124,  holdiii:: 
that  party  may  waive  consideration  for  agreement  to  accept  less  sum,  and  if  h»^ 
carries  out  modified  agreement  he  cannot  revoke  it. 

Poorer  to  com  promise. 

Cited  in  Ft.  Edward  v.  Fish,  156  X.  Y.  372,  50  N.  E.  973,  holding  water  com 
missioners  without  power  to  compromise  with  vendee  of  water  bonds  undir 
void  sale  in  settlement  of  failure  to  deliver  bonds. 

Sabatltnted  agreement  as  iiatlsf action. 

Cited  in  Bicknell  v.  Speir,  7  Misc.  112,  27  N.  Y.  Supp.  386,  holding  subi*ii- 
tuted  parol  agreement  to  accept  notes  in  payment  of  agreed  loan,  good  accofl 
and  satisfaction  of  contract  to  make  the  loan ;  Davis  v.  Willis,  57  Uun,  20;). 
10  N.  Y.  Supp.  883,  to  point  new  agreement,  although  not  performed,  if  found*-.! 
on  good  consideration,  satisfaction  if  accepted  as  such. 

Cited  in  note   (11  L.  R.  A.  712)    defining  accord  and  satisfaction. 

Changre   of   contract   under  neal   by  parol   aarrcement. 

Followed  in  Applebee  v.  Duke,  37  X.  Y.  S.  R.  454,  13  X.  Y.  Supp.  929,  hold- 
ing parol  evidence  of  settlement  of  indebtedness  between  partners  available,  al- 
though partnership  agreement  under  seal. 

Cited  in  McKenzie  v.  Harrison,  120  X.  Y.  264,  8  L.  R.  A.  258,  17  Am.  St.  Rep. 
638,  24  X.  E.  458,  holding  that  contract  under  seal  may  be  modified  by  executed 
parol  agreement;  Mcintosh  v.  Miner,  37  App.  Div.  490,  55  X.  Y.  Supp.  1074: 
Miller  v.  Sullivan,  33  Misc.  752,  67  X.  Y.  Supp.  168,  holding  that  sealed  instru 
ment  may  be  abrogated  by  subsequent  parol  agreement;  Platte  Land  Co.  v.  Hub- 
bard, 12  Colo.  App.  470,  56  Pac.  64,  holding  that  sealed  instrument  may  Ix^ 
abrogated  by  parol  agreement,  as  to  time  and  condition  of  payment;  Thom- 
son V.  Poor,  147  X.  Y.  410,  42  X.  E.  13,  intimating  that  principle  that  scale  I 
contract  can  only  be  changed  by  one  of  equal  solemnity  may  no  longer  have 
any  practical  existence;  San  Remo  Hotel  Co.  v.  Breunan,  64  Hun,  611,  19  X. 
Y.  Supp.  276,  holding  that  after  breach  of  lease  under  seal,  parol  agreement 
modifying  its  terms,  based  on  sufficient  consideration,  and  executed  by  ont' 
party  and  partly  performed  by  other,  cannot  be  repudiated;  Lenane  v.  Mayer.  IS 
Mi.«c.  456,  41  X.  Y.  Supp.  960,  holding  that  lease  and  suretyship  thereon  might 
be  abrogated  by  parties  by  new  contract;  Bowman  v.  Wright,  65  Neb.  663,  91  N. 
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"W.  680,  sustaining  executed  parol  agreement  to  reduce  rent  under  written  lease;. 
Miller  v.  Sullivan,  33  Misc.  752,  67  N.  Y.  Supp.  168,  holding  sealed  contract  an- 
nulled by  executed  parol  agreement  substituted;  Davis  v.  Bingham,  39  Misc.  300, 
79  N.  Y.  Supp.  469,  sustaining  executed  parol  modifications  of  written  agree- 
ment. 
Interest. 

Cited  in  Peck  v.  Granite  State  Provident  Asso.  21  Misc.  85,  40  N.  Y.  Supp. 
1042,  holding  payment  on  account  does  not  extinguish  interest;  Graves  v.  Saline 
County,  43  C.  C.  A.  416,  104  Fed.  63,  holding  acceptance  of  principal  under  pro- 
test, bar  to  recovery  of  interest  not  stipulated  for. 
Equitable  defense  to  covenant. 

Cited  in  Jenkins  v.  Qraig,  22  Ind.  App.  202,  53  N.  E.  427,  holding  that  equita- 
ble ground  for  restraining  enforcement  of  covenant  or  decreeing  its  discharge  con- 
^stitutes  equitable  defense  in  action  on  the  covenant. 

'6  L.  R.  A.  506,  McKEXDRY  v.  McKENDRY,  131  Pa.  24,  18  Atl.  1078. 
Rlslit  of  action  •betMreen  kasband  and  vrlfe. 

Cited  in  Bennett  v.  Bennett,  37  W.  Va.  398,  38  Am.  St.  Rep.  47,  16  S.  E.  838, 
holding  wife's  judgment  against  husband  by  confession  on  valid  debt  due  her 
separate  estate,  lien  on  his  land,  and  valid  against  his  creditors;  Haun  v. 
Trainer,  20  Pa.  Co.  Ct.  626,  7  Pa.  Dist.  R.  235,  sustaining  right  of  wife's  indorsee 
to  sue  on  husband's  note. 

Cited  in  footnotes  to  Lyon  v.  Lyon,  42  L.  R.  A.  195,  which  sustains  injunc- 
tion against  husband's  eating  and  sleeping  in  wife's  house  pending  suit  for  di- 
vorce; Bandfield  v.  Bandfield,  40  L.  R.  A.  757,  which*  holds  tort  committed  by 
husband  upon  wife  while  they  are  living  together  not  actionable. 

Cited  in  note  (18  L.  R.  A.  791)  on  what  title  or  interest  will  support  action 
•of  ejectment. 

6  L.  R.  A.  509,  FAYETTEVILLE  v.  CARTER,  52  Ark.  301,  12  S.  W.  573. 
'Tax   on  bnslness. 

Cited  in  Brewster  v.  Pine  Bluff,  70  Ark.  30,  65  S.  W.  934,  sustaining  annual 
license  tax  of  $12  and  $20  for  drays  and  wagons;  Wills  v.  Ft.  Smith,  70  Ark. 
224,  66  S.  W.  922,  holding  ordinance  fixing  fee  for  weighing  coal  not  unreason- 
able; Hot  Springs  v.  Curry,  64  Ark.  155,  41  S.  W.  55,  holding  ordinance  regulat: 
ing  drumming  or  soliciting  passengers  for  hotels  presumed  reasonable;  Arka- 
delphia  Lumber  Co.  v.  Arkadelphia,  56  Ark.  374,  19  S.  W.  1053,  holding  fee  of 
$25  for  ferry  license,  reasonable. 

Cited  in  footnotes  to  State  ex  rel.  Beek  v.  Wagener,  46  L.  R.  A.  442,  whicli 
sustains  statute  regulating  business  of  commission  merchants  handling  agri- 
cultural products;  Littlefield  v.  State,  28  L.  R.  A.  588,  which  limits  power  to 
license  sales  of  milk  to  regulation,  and  not  raising  of  revenue. 

Cited  in  notes  (9  L.  R.  A.  787)  on  taxes  on  occupations  and  business;  (30  L. 
R.  A.  427,  432,  433)   on  limit  of  amount  of  license  fees. 

6  L.  R.  A.  510,  EUREKA  SPRINGS  SCHOOL  DIST.  v.. CROMER,  52  Ark.  454,  12 

S.   W.   878. 
Liability   on   scbool   vrarrant. 

Cited  in  School  Dist.  No.  7  v.  Reeve,  56  Ark.  70,  19  S.  W.  106,  holding  school 
district  liable  on  unpaid  school  warrant. 
L.  R.  A.  Au.— Vol.  L— 52. 
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e  L.  R.  A.  511,  GEORGE  v.  BRADDOCK,  45  N.  J.  Eq.  757,  14  Am.  St.  Rep, 
754,  18  Atl.  881. 

C^barltable    uses    and    tmata. 

Cited  in  Garrison  v.  Little,  75  111.  App.  416,  upholding  bequest  for  attain- 
ment of  woman  suffrage;  Jones  v.  Watford,  62  N.  J.  Eq.  343,  50  Atl.  180,  sus- 
taining bequest  in  trust  for  purchase  of  books  on  spiritualism,  to  be  acces- 
sible to  seekers  for  truth ;  Hyde  v.  Hyde,  64  N.  J.  Eq.  9,  53  Atl.  593,  holding  be- 
quests for  educational  purposes  may  be  upheld  as  for  valid  charitable  uses. 

Cited  in  footnote*  to  Kelly  v.  Nichols,  19  L.  R.  A.  413,  as  to  what  consti- 
tutes charitable  use  or  trust;  Crerar  v.  Williams,  21  L.  R.  A.  454,  which  holds 
gift  of  free  public  library  in  great  city  charitable;  People  ex  rel.  Ellert  v.  Cogs- 
well, 35  L.  R.  A.  269,  which  sustains  trust  for  educatiijg  boys  and  girls  not 
confined  to  poor  ones;  Re  John,  36  L.  R.  A.  242,  which  sustains  bequest  for 
maintenance  of  free  public  schools;  New  England  Theosophical  Corp.  v.  Boston. 
42  L.  R.  A.  281,  which  denies  exemption  from  taxation  of  theosophical  corpora- 
tion. 

Cited  in  note  (12  L.  R.  A.  415)  on  charitable  uses  and  trusts. 


6  L.  R.  A.  515,  MILLER  v.  McMECHEN,  33  W.  Va.  197,  10  S.  E.  378. 
Publication    of   notice. 

Cited  in  Sandusky  v.  Faris,  49  W.  Va.  168,  38  S.  E.  563,  holding  notice  posted 
in  fourth  week  though  not  twenty-eight  days  preceding  sale,  sufficient;  Benwood 
V.  Wheeling  R.  Co.  53  W.  Va.  471,  44  S.  E.  271,  holding  statute  requiring  notice 
to  be  published  for  30  days  complied  with  by  publication  in  weekly  newspaper. 

Delivery  of  gift. 

Cited  in  footnotes  to  Williamson  v.  Johnson,  9  L.  R.  A.  277,  which  holds  gift 
to  enable  fiance  to  pay  wedding  expenses,  conditional  on  marriage;  Gammon 
Theological  Seminary  v.  Robbins,  12  L.  R.  A.  506,  which  holds  instrument  de- 
claring that  holder  gives  note  which  he  retains,  insufficient  as  gift;  Porter  v> 
Woodhouse,  13  L.  R.  A.  64,  which  holds  warranty  deeds  not  delivered  by  donor 
giving  to  third  person. 

6  L.  R.  A.  520,  KOHL  v.  LILIENTHAL,  81  Cal.  378,  22  Pac.  689,  20  Pac  40L 
Transfer  of   corporate  aaneta. 

Cited  in  Schaake  v.  Eagle  Automatic  Can  Co.  135  Cal.  484,  63  Pac.  1025,  hold- 
ing transfer  oi  property  of  one  corporation  to  another  for  stock  of  latter,  at- 
tempted distribution  of  assets;  Hunt  v.  Davis,  135  Cal.  34,  66  Pac.  957,  sustain- 
ing right  of  one  party  to  agreement  to  form  corporation,  to  prevent  other 
party  from  disposing  of  assets;  Jameson  v.  Hartford  F.  Ins.  Co.  14  App.  Div. 
397,  44  N.  Y.  Supp.  15  (dissenting  opinion),  majority  upholding  reinsurance 
although  effect  was  to  suspend  business  of  reinsuring  company. 

interest    of    Htockholdem. 

Cited  in  Ricbter  v.  Henningsiin,  110  Cal.  534,  42  Pac.  1077,  holdig  stockhold- 
ers of  corporation  operating  distillery  jointly  and  severally  liable  for  internal 
revenue  taxes. 
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6  L.  R.  A.  524,  STATE  INS.  CO.  v.  SCHRECK,  27  Neb.  627,  20  Am.  St.  Rep. 

696,  43  N.  W.  340. 
1.0M  on  dl visible  policy. 

Cited  in  German  Ins.  Co.  v.  York,  48  Kan.  493,  30  Am.  St.  Rep.  313,  29  Pac. 
586.  holding  chattel  mortgage  on  personal  property  not  invalidate  part  of  pol- 
icy covering  dwelling;  German  Ins.  Co.  v.  Fairbank,  32  Neb.  753,  29  Am.  St- 
Rep.  459,  49  N.  W.  711,  holding  execution  of  mortgage  on  land  does  not  affect 
part  of  policy  covering  cow;  Johansen  v.  Home  F.  Ins.  Co.  54  Neb.  550,  74  N» 
W.  866,  holding  policy  classifying  property  insured  and  limiting  amount  of  in- 
surance on  each  class,  divisible;  German  Ins.  Co.  v.  Fairbank,  32  Neb.  754,  2& 
Am.  St.  Rep.  459,  49  N.  W.  711,  holding  execution  of  mortgage  contrary  to  pol- 
icy also  covering  personal  property,  no  bar  +o  recovery  for  death  of  cow;  Phenix 
Ins.  Co.  v.  Grimes,  33  Neb.  348,  50  N.  W.  168,  holding  that  conveyance  of  farn> 
after  insurance,  does  not  work  forfeiture  of  separable  policy  on  colt;  Omaha  F. 
Ins.  Co.  V.  Dierks,  43  Neb.  480,  61  N.  W.  740,  sustaining  right  to  recovery  for 
personal  property  encumbered  subsequent  to  policy,  but  released  prior  to  loss; 
Home  F.  Ins.  Co.  v.  Bernstein,  55  Neb.  264,  75  N.  W.  839,  holding  that  chattel 
mortgage  on  articles  in  one  class  of  property  in  divisible  contract,  affords  de- 
fense to  action  on  policy;  Georgia  Home  Ins.  Co.  v.  McKinley,  14  Tex.  Civ.  11, 
37  S.  W.  606,  holding  policy  on  building  and  contents,  divisible;  Trabue  v.  Dwell- 
ing House  Ins.  Co.  121  Mo.  86,  23  L.  R.  A.  722,  42  Am.  St.  Rep.  523,  25  S.  W. 
848,  holding  word  ^'entire"  in  divisible  policy  does  not  forfeit  policy  on  clas» 
of  property  on  which  no  breach  of  condition;  Southern  F.  Ins.  Co.  v.  Knight,  111 
Oa.  634,  52  L.  R.  A.  74,  78  Am.  St.  Rep.  216,  36  S.  E.  821,  holding  gross  pre- 
mium policy  on  classified  risks  voided  by  breach  of  single  condition  relating  to 
but  one  class;  McQueeny  v.  Phoenix  Ins.  Co.  52  Ark.  261,  5  L.  R.  A.  746,  20  Am. 
St.  Rep.  179,  12  S.  W.  498,  holding  policy  on  two  houses,  one  of  which  became 
vacant  contrary  to  its  provisions,  voided  policy. 

Cited  in  footnote  to  Coleman  v.  New  Orleans  Ins.  Co.  16  L.  R.  A.  174,  which 
holds  policy  for  separate  amounts  on  storehouse  and  goods  severably. 

Cited  in  notes   (8  L.  R.  A.  834)   on  entire  and  severable  contracts  of  fire  in- 
surance;  (19  L.  R.  A.  216)   on  severability  of  insurance  in  same  policy. 
Korfeltare  for  breacb  of  condition. 

Cited  in  Connecticut  F.  Ins.  Co.  v.  Jeary,  60  Neb.  346,  51  L.  R.  A.  708,  83  N- 
\V.  78,  holding  that '  forfeiture  will  not  be  declared  for  breach  of  "iron  safe 
clause"  unless  all  conditions  broken;  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Tillis,  110 
Ala.  210,  17  So.  672,  refusing  under  pleadings  to  consider  breach  of  "iron  safe 
clause;"  Ohio  Farmers'  Ins.  Co.  v.  Burget,  65  Ohio  St.  123,  55  L.  R.  A.  827,  87 
Am.  St.  Rep.  506,  61  N.  E.  712,  holding  consent  of  company  to  removal  of 
property  to  place  of  loss',  election  to  accept  hazards;  German  Mut.  F.  Ins.  Co. 
V.  Fox  (Neb.)  63  L.  R.  A.  336,  90  N.  W.  652,  permitting  recovery  of  insurance 
on  property  conveyed  in  violation  of  policy,  but  reconveyed  before  loss;  Home- 
F.  Ins.  Co.  V.  Johansen,  59  Neb.  352,  80  N.  W.  1047,  holding  burden  of  show- 
ing discharge  of  lien  upon  insured. 

Cited  in  note  (11  L.  R.  A.  293)  on  conditions  in  policy  against  transfer  and 
alienation  of  interest. 
Effect    of    variance  —  In   policy. 

Cited  in  Phenix  Ins.  Co.  v.  Gebliart,  32  Neb.  146,  49  N.  W.  333,  holding  va- 
riance in  description  of  land  on  which  insured  property  situated,  inunaterial; 
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Omaha  F.  Ins.  Co.  v.  Dufek,  44  Neb.  243,  62  X.  W.  465,  holding  misdescription  of 
township  in  which  personal  property  stored,  not  fatal  variance;  Kansas  Farmers* 
F.  Ins.  Co.  V.  Saindon,  52  Kan.  493,  39  Am.  St.  Rep.  356.  35  Pac.  15,  holdinj; 
misdescription  of  land  on  which  insured  dwelling  stands,  not  affect  risk;  Ger- 
man Ins.  Co.  V.  Miller,  39  111.  App.  637,  holding  reformation  of  misdeseriptioa 
of  land  in  policy  not  necessary  when  agent  knew  facts  at  time  of  issuance;  Sauer- 
bier  v.  Union  Cent.  L.  Ins.  Co.  39  111.  App.  629,  holding  that  bentrleiary,  if 
identified  need  not  be  named  in  policy. 

—  In  other  cases. 

Cited  in  Rainsford  v.  Massengale,  6  Wyo.  9,  35  Pac.  774,  holding  name  of  firm 
pleaded  as  Adams,  Choate,  &  Co.,  and  proof  of  representations  by  one  acting  for 
Rainsford,  Adams,  Choate,  &  Co.,  immaterial. 

Form   of  polic>'. 

Cited  in  Sproul  v.  Western  Assur.  Co.  33  Or.  106,  54  Pac.  180,  holding  par- 
ties in  negotiation  for  policy,  presumed  to  have  in  contemplation  ordinary 
form  of  policy  for  kind  of  property  insured. 

Snfllcleno'  of  notice  of  loss. 

Cited  in  Home  F.  Ins.  Co.  v.  Hammang,  44  Neb.  574,  62  N.  W.  883,  holding 
insurance  company  waived  sufficiency  of  proofs  of  loss  by  sending  adjuster  who 
took  steps  to  ascertain  loss;  Phenix  Ins.  Co.  v.  Rad  Bila  Hora  Lodge,  41  Neb. 
28,  59  N.  W.  752,  holding  notice  given  by  authority  of  insured,  in  response  to 
which  adjuster  appeared,  sufficient;  Omaha  F.  Ins.  Co.  v.  Dierks,  43  Neb.  482,  61 
N.  VV.  740,  holding  tliat  insured  need  not  notify  company  of  loss  of  which  it  had 
knowledge  through  its  agents. 

6  L.  R.  A.  529,  REESE  v.  PENNSYLVANIA  R.  CO.  131  Pa.  422,  17  Am.  St.  Rep. 
'         818,  19  Atl.  72. 
Reasonable  regrnlations. 

Cited  in  Zagelmeyer  v.  Cincinnati,  S.  &  M.  R.  Co.  102  Mich.  216,  47  Am.  St. 
Rep.  614,  60  N.  W.  436,  holding  penalty  of  additional  charge  over  legal  rate, 
when  fare  collected  on  train,  unreasonable;  Kennedy  v.  Birmingham  R.  Light 
&  P.  Co.  138  Ala.  230,  35  So.  108,  holding  regulation  requiring  passenger  witli 
out  ticket  to  pay  excess  fare  unreasonable  as  to  passengers  entering  car  1,000  feet 
from  ticket-office;  Robb  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  14  Pa.  Super.  Ct. 
290,  sustaining  regulation  requiring  holder  of  mileage  book  to  exchange  coupons 
for  ticket;  Weber  v.  Southern  R.  Co.  65  S.  C.  374,  43  S.  E.  888  (di8aentin:» 
opinion),  majority  holding  regulation  requiring  passenger  without  ticket  to  pay 
excess  fare,  for  which  rebate  check  is  issued,  unlawful. 

Cited  in  footnote  to  United  Railways  &  Electric  Co.  v.  Hardest}',  67  L.  R. 
A.  276,  which  denies  carrier's  duty  to  accept  coupon  detached  from  commutation 
book. 

Cited  in  note  (20  L.  R.  A.  483,  484)  on  validity  of  extra  charge  for  pas- 
senger fare  when  paid  on  train. 

6  L.  R.  A.  631,  HOME  FOR  AGED  PROTESTANT  WOMEN  v.  WILKINSBl'RG, 

131   Pa.   109,   18  Atl.  937. 
AMeaament    for   local    ImprovementM. 

Cited  in  Mt.  Pleasant  v.*  Baltimore  &  O.  R.  Co.  138  Pa.  372,  11  L.  R.  A.  521, 
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27  W.  N.  C.  179,  20  Atl.  1052,  holding  railroad  passenger  or  freight  depot  or 
ground  used  for  lumber  yard,  subject  to  municipal  lien  for  paving  foot  walk; 
Philadelphia  v.  Pennsylvania  Hospital,  143  Pa,  374,  28  W.  N.  C.  434,  22  Atl.  744, 
holding  hospital  liable  to  assessment  for  curbing  street;  Philadelphia  v.  Penn- 
sylvania Hospital,  143  Pa.  372,  22  Atl.  744,  to  point  out  distinction  between 
right  of  local  taxation  and  authority  vested  in  municipal  corporations  to  re- 
quire property  owners  to  curb,  pave,  and  keep  sidewalks  in  repair  in  front  of 
their  premises;  Philadelphia  v.  Girard,  16  Montg.  Co.  L.  Rep.  136,  23  Pa.  Co. 
Ct.  672,  9  Pa.  Dist.  R.  273,  holding  real  estate  held  in  trust  for  charities  liable 
for  paving  assessment;  Harrisburg  City  v.  St.  Paul's  Episcopal  Church,  2  Lack. 
Legal  News,  330,  18  Pa.  Co.  Ct.  113,  5  Pa.  Dist.  R.  351,  holding  church  property 
liable  for  municipal  sewer  assessment;  Philadelphia  v.  Weaver,  14  Pa.  Super, 
Ct.  298,  holding  sidewalk  assessments  not  within  rule  limiting  special  assess- 
ment to  special  benefit;  Greensburg  v.  Laird,  8  Pa.  Co.  Ct.  610,  holding  paving 
assessment  not  within  charter  provision  prohibiting  taxation  in  excess  of  cer- 
tain rate  unless  voted  by  electors;  Pittsburg  v.  Biggert,  23  Pa.  Super.  Ct.  544; 
and  Pittsburg  use  of  Flanagan  v.  Daly,  5  Pa.  Super.  Ct.  532,  28  Pittsb.L.  J. 
N.  S.  116,  41  W.  N.  C.  238,  holding  city  may  maintain  assumpsit  for  cost  againHt 
lot  owner  failing  to  build  sidewalk  required  by  ordinance;  Mt.  Joy  v.  Harris- 
burg, P.  Mt.  J.  &  L.  R.  Co.  8  Northampton  Co.  Rep.  249,  19  Lane.  L.  Rev.  218, 
holding  assumpsit  maintainable  against  railroad  for  cost  of  pavement  in  front 
of  its  lands;  Chester  v.  First  Nat.  Bank,  7  Del.  Co.  Rep.  360,  9  Pa.  Super.  Ct. 
520,  44  W.  N.  C.  181,  holding  property  owner  liable  to  municipality  for  dam- 
ages recovered  for  defect  in  sidewalk;  Ladies'  United  Aid  Soc.  v.  Philadelphia, 
14  Pa.  Co.  Ct.  216,  3  Pa.  Dist.  R.  141,  34  W.  N.  C.  260,  holding  land  cut  off  by 
street  from  main  lot  of  charitable  institution  not  taxable  for  general  purposes. 
Cited  in  note  (35  L.  R.  A.  36)  that  exemption  from  taxation  does  not  exempt 
from  assessment  for  local  improvement. 

6  L.  R.  A.  533,  FARLEY  v.  GEISECKER,  78  Iowa,  453,  43  N.  W.  279. 
Statnten  applicable  to  pending  actions. 

Cited  in  State  v.  Dorland,  106  Iowa,  42,  75  N.  W.  654,  holding  act  allowing  coat 
of  printing  to  successful   defendant  on   appeal   in  criminal   case,   applicable  to 
pending  appeals. 
Appellate  court  Jurlsdlctioii. 

Cited  in  Geyer  v.  Douglass,  85  Iowa,  96,  52  N.  W.  Ill,  jurisdiction  of  appellate 
court  presumed  unless  otherwise  affirmatively  appearing;  Farmers'  Loan  &  T. 
Co.  V.  Newton,  97  Iowa,  505,  66  N.  W.  784,  allowing  appeal  from  cancelation 
of  assessment  under  ruling  giving  jurisdiction  over  all  judgments  and  decisions 
of  courts  of  record. 

Cited  in  footnote  to  Cassard  v.  Tracy,  49  L.  R.  A.  272,  which  holds  pending  ap- 
peals within  provision  in  new  constitution  giving  supreme  court  power  to  de- 
t/^rmine  questions  of  fact  as  well  as  of  law. 

6  L.  R.  A.  534,  HOLMAN  v.  SCHOOL  DIST.  NO.  5,  77  Mich.  605,  43  N.  W.  990. 
Mandamus* 

Cited  in  Pfeiffer  v.  Board  of  Education,  118  Mich.  581,  42  L.  R.  A.  643, 
77  N.  W.  250,  Moore,  J.,  dissenting,  who  holds  mandamus  appropriate  remedy 
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to  redress   invasion   of  civil   rights  by  reading  extracts  from   Bible   in   public 
schools. 

Rejralatlom   of   conduct   of   pupils. 

Cited  in  Board  of  Education  v.  Purse,  101  Ga.  443.  41  L.  R.  A.  608,  65  Am. 
St.  Rep.  327,  28  S.  E.  896,  holding  that  child  may  be  suspended  for  miscondu-.t 
of  parent  in  entering  school  room  and  using  offensive  language  to  teacher. 

Cited  in  note  (41  L.  R.  A.  603)  on  suspension  for  failure  to  pay  for  in  jun- 
to  school   property. 

6  L.  R.  A.  536,  WINTER  v.  KANSAS  CITY  CABLE  R.  CO.  99  Mo.  509,  17  Am. 

St.  Rep.  591,  12  S.  W.  652. 
Duty    of    motornaan. 

Cited  in  La  Pontney  v.  Shedden  Cartage  Co.  116  Mich.  515.  77  N.  W.  712. 
holding  that  niotorman  should  have  car  under  such  control,  as  to  avoid  collL^ion 
with  vehicles  discernible  ahead;  San  Antonio  Street  R.  Co.  v.  Mechler,  87  Tex. 
633,  30  S.  W.  899,  holding  persons  operating  street  cars  must  use  ordinary  car.* 
to  see  that  track  is  clear  and  to  avoid  collision;  Southern  Electric  R.  Co.  v. 
Hageman,  57  C.  C.  A.  356,  121  Fed.  270,  holding  that  motorman  must  use  same 
care  to  avoid  collisions  as  others  using  street;  Degel  v.  St.  Louis  Transit  Co. 
101  Mo.  App.  60,  74  S.  W.  156,  holding  that  street  railroad  must  exercise  rei- 
sonable  care  to  avoid  colliding  with  vehicles;  City  R.  Co.  v.  Thompson,  20  Te\. 
Civ.  App.  18,  47  S.  W.  1038,  holding  that  it  is  duty  of  motorman  to  loo'c 
ahead  on  track  and  on  each  side:  Burnstein  v.  Cass  Ave.  &  Fair  Grounds  R.  Co. 
66  Mo.  App.  53,  approving  instruction  that  it  is  duty  of  driver  to  stop  car  on 
first  appearance  of  danger  and  in  time  to  prevent  injury;  Schmidt  v.  St.  Louis 
R.  Co.  163  Mo.  654,  63  S.  W.  834,  holding  that  it  is  duty  of  gripman  to  keep 
vigilant  watch;  West  Chicago  Street  R.  Co.  v.  Schwartz,  93  111.  App.  400  (di-»- 
senting  opinion),  majority  holding  that  motorman  may  assume  one  approaching 
track  will  wait  for  car  to  pass. 

Cited  in  notes  (7  L.  R.  A.  819)  on  duty  of  gripman  to  see  that  track  is  clear: 
(25  L.  R.  A.  663)    on  duty  of  street  railroad  employee  to  be  watchful. 

Imputed    negrllsence. 

Cited  in  Chicago  G.  VV.  R.  Co.  v.  Kowalski,  34  C.  C.  A.  4,  92  Fed.  312;  St. 
Louis  I.  M.  &  S.  R.  Co.  v.  Rexroad,  50  Ark.  186,  26  S.  W.  1037;  Jeffersonville 
V.  McHenry,  22  Ind.  App.  15,  53  N.  E.  183;  Brill  v.  Eddy,  115  Mo.  606,  22  S.  W. 
488;  Profit  v.  Chicago  &  G.  W.  R.  Co.  91  Mo.  App.  376;  Bottoms  v.  Seaboard 
&  R.  R.  Co.  114  N.  C.  713,  25  L.  R.  A.  793,  41  Am.  St.  Rep.  799,  19  S.  E. 
730,  —  holding  negligence  of  parent  not  imputable  to  child  in  action  by  or  on 
behalf  of  latter;  Warren  v.  Manchester  Street  R.  Co.  70  N.  H.  361,  47  Atl.  n^. 
holding  negligence  of  parent  not  imputable  to  child  in  action  by  administrator; 
Atlanta  &  C.  Air-Line  R.  Co.  v.  Gravitt,  93  Ga.  379,  26  L.  R.  A.  557,  44  Am. 
St.  Rep.  145,  20  S.  E.  550,  holding  that  mother  may  recover  for  death  of  child 
due  to  negligence  of  custodian  not  her  representative  or  agent;  Berry  v.  Lake 
Erie  &  W.  R.  Co.  70  Fed.  683,  holding  negligence  of  parent  not  imputed  to  child 
incapable  of  exercising  care  for  its  own  safety;  C^ezewzka  v.  Benton-Bellefon- 
taine  R.  Co.  121  Mo.  214,  25  S.  W.  911,  holding  that  negligence  of  parent  will 
not  prevent  recovery  if  driver  might  have  avoided  inflicting  injury  by  exercise 
or  ordinary  care. 
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Cited  in  notes  (8  L.  R.  A.  495;  6  L.  R.  A.  546)  that  negligence  of  parent 
not  imputable,  to  child;  (21  L.  R.  A.  77,  81)  contributory  negligence  of  parent  as 
l)ar  to  action  by  child. 

Pedestrian's  rlflrbt  to  nse  street. 

Cited  in  Cambeia  v.  Third  Ave.  R.  Co.  1  Misc.  160,  20  N.  Y.  Supp.  633,  hold- 
ing that  pedestrians  have  equal  use  of  highway  with  street  cars  which  only  have 
preference  in  the  use  of  track;  Henry  v.  Grand  Ave.  R.  Co.  113  Mo.  536,  21  S. 
VV.  214,  holding  that  pedestrians  may  cross  street  at  any  point  if  they  exercise 
due  care  and  caution ;  Frank  v.  St.  Louis  Transit  Co.  99  Mo.  App.  334,  73  S.  W. 
239,  sustaining  instructions  to  effect  that  person  crossing  street  car  track  must 
use  care  proportioned  to  danger  of  surroundings. 

'Contributory  nesligrence  of  child. 

Cited  in  footnotes  to  Worthington  v.  Mencer,  17  L.  R.  A.  407,  which  holds  con- 
tributory negligence  not  chargeable  to  one  unable  to  apprehend  danger;  Graney 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.  38  L.  R.  A.  633,  which  denies  negligence  per  ae 
•of  twelve  year  old  boy  in  standing  so  near  passing  train  as  to  be  drawn  under 
by  current  of  air;  Gleason  v.  Smith,  55  L.  R.  A.  622,  which  denies  liability  for 
injury  by  collision  with  team  to  twelve  year  old  boy  using  street  as  playground. 
Cited  in  notes  (8  L.  R.  A.  844;  17  L.  R.  A.  78)  infant  not  chargeable  with 
contributory  negligence;  (10  L.  R.  A.  655;  12  L.  R.  A.  217)  contributory  negli- 
.^ence  of  child. 

-Objection  Arst  made  on  appeal* 

Cited  in  Pope  v.  Kansas  City  Cable  R.  Co.  99  Mo.  405,  12  S.  W.  891,  holding 
that  every  reasonable  inference  will  be  made  in  favor  of  sufficiency  of  evidence 
first  objected  to  on  appeal. 

r>  L.  R.  A.  541,  PEARCE  v.  DENVER,  13  Colo.  383,  22  Pac.  774. 
lloandarT    on    stream. 

Cited  in  Hanlon  v.  Hobson,  24  Colo.  288,  42  L.  R.  A.  512,  51  Pac.  433,  holding 
that  grant  bounded  by  non-navigable  stream  extends  to  thread  of  stream. 

Cited  in  note  (42  L.  R.  A.  508)  on  boundary  on  river  where  rights  in  river 
tire  in  third  person. 

Separating   riparian    rlirbts    from    npland. 

Cited  in  note  (40  L.  R.  A.  394)  on  method  of  separating  riparian  rights  from 
upland. 
Computation  of  time. 

Cited  in  footnotes  to  East  Tennessee,  V.  &  G.  R.  Co.  v.  Atlanta  &  F.  R.  Co. 
15  L.  R.  A.  109,  which  authorizes  taking  fractions  of  day  into  consideration  in 
•determining  priority  of  appointment  of  receivers;  People  use  of  Chaddock  v. 
Barry,  18  L.  R.  A.  337,  which  requires  exclusion  of  day  of  service  and  return 
day  in  computing  time  for  appearance;  McGinn  v.  State,  30  L.  R.  A.  450,  which 
-defines  calendar  month  as  period  terminating  with  day  of  succeeding  month 
corresponding  to  day  of  beginning  less  one. 

Cited  in  notes  (11  L.  R.  A.  724)  computation  of  time;  (11  L.  R.  A.  701) 
day  upon  which  an  act  done  excluded. 
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6  L.  R.  A.  645,  WYMORE  v.  MAHASKA  COUNTY,  78  Iowa,  396,  16  Am.  St 

Rep.  449,  43  N.  W.  264. 
Imputed  nesllirence. 

Cited  in  Ives  v.  Welden,  114  Iowa,  478,  54  L.  R.  A.  855,  86  Am.  St.  Rep.  379, 
87  N.  W.  408,  holding  parent's  knowledge  that  jug  without  label  contains  gaso 
line  from  explosion  of  which  child  burned,  not  defeat  recovery  by  her;  Fink  v. 
Des  Moines,  115  Iowa,  642,  89  N.  W.  28,  holding  that  negligence  of  parents  can- 
not be  imputed  to  child  of  tender  years  injured  while  playing  on  coal  chute; 
Warren  v.  Manchester  Street  R.  Co.  70  N.  H.  361,  47  Atl.  735,  holding  that  ad- 
ministrator may  recover  for  child's  death  notwithstanding  negligence  of  father 
contributed;  Evansville  v.  Senhenn,  151  Ind.  57,  41  L.  R.  A.  733,  68  Am.  St. 
Rep.  218,  47  N.  E.  634;  Jeffersonville  v.  McHenry,  22  Ind.  App.  15,  53  N.  E. 
183;  Bottoms  v.  Seaboard  &  R.  R.  Co.  114  N.  C.  713,  25  L.  R.  A.  792,  41  Am. 
St.  Rep.  799,  19  S.  E.  730 — holding  negligence  of  parent  not  imputable  to  child 
to  defeat  his  recovery  for  injury;  Norfolk  &  W.  R.  Co.  v.  Groseclose,  88  Va. 
270,  29  Am.  St.  Rep.  718,  13  S.  E.  454,  holding  negligence  of  parent  cannot  be 
imputed  to  child  of  tender  age;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Rexford,  69  Ark. 
186,  26  S.  W.  1037,  holding  that  negligence  of  parent  cannot  be  attributed  tu 
child  in  her  action  to  recover  for  injuries;  Kowalski  v.  Chicago  G.  W.  R.  Co.  84 
Fed.  587,  holding  that  negligence  of  parent  cannot  be  imputed  to  child  of  ten- 
der years  permitted  to  travel  street  unattended;  Berry  v.  Lake  Erie  &  W.  R. 
Co.  70  Fed.  683,  and  Chicago  G.  W.  R,  Co.  v.  Kowalski,  34  C.  C.  A.  4,  92  Fed. 
312,  holding  tlfh,t  parent's  negligence  cannot  be  imputed  to  child  in  its  action 
for  injuries;  Bamberger  v.  Citizens'  Street  R.  Co.  95  Tenn.  28,  28  L.  R.  A.  490. 
49  Am.  St.  Rep.  909,  31  S.  W.  163,  holding  that  negligence  of  father  cannot  be 
imputed  to  child;  Atlanta  &  C.  Air- Line  R.  Co.  v.  Gravitt,  93  Ga.  379,  26  L.  R. 
A.  557,  44  Am.  St.  Rep.  145,  20  S.  E.  553,  holding  negligence  of  father  not  im- 
putable to  mother  suing  for  child's  death  under  statute. 

Cited  in  footnote  to  Casey  v.  Smith,  9  L.  R.  A.  259,  which  holds  negligence 
of  custodian  imputable  to  young  child. 

Cited  in  notes  (8  L.  R.  A.  844)  on  imputing  another's  negligence  to  child;  (21 
L.  R.  A.  80)  on  contributory  negligence  of  parent  or  custodian  as  bar  of  action  by 
child  for  negligent  injuries;   (8  L.  R.  A.  495)  on  doctrine  of  imputed  negligence. 

Contributory   nejrllflrence   affecting   recovery. 

Cited  in  Bradshaw  v.  Frazier,  113  Iowa,  583,  55  L.  R.  A.  261,  86  Am.  St.  Rep. 
394,  85  N.  W.  752,  holding  contributory  negligence  of  parents  in  caring  for  intes- 
tate, whose  death  resulted  from  exposure  after  improper  eviction  while  ill,  no  de- 
fense; Lewin  v.  Lehigh  Valley  R.  Co.  52  App.  Div.  77,  65  N.  Y.  Supp.  49,  holdinj^ 
that  father  can  recover  for  death  of  infant  child  contributed  to  by  his  own  negli- 
gence though  he  is  sole  beneficiary;  Ploof  v.  Burlington  Traction  Co.  70  Vt.  517, 
43  L.  R.  A.  112,  41  Atl.  1017,  holding  negligence  of  parents  in  permitting  boy  to 
go  on  street  no  bar  to  action  against  street  car  company  for  negligent  injury; 
Gunn  V.  Ohio  River  R.  Co.  42  W.  Va.  686,  36  L.  R.  A.  580,  26  S.  E.  546,  holding 
facts  as  to  imputed  negligence  of  father  not  sufficient  to  bar  recovery  for  death 
of  children;  Bamberger  v.  Citizens'  Street  R.  Co.  95  Tenn.  31,  28  L.  R.  A.  491,  49 
Am.  St.  Rep.  909,  31  S.  W.  163,  holding  that  father  as  sole  beneficiary  cannot 
bring  action  as  administrator  for  injury  to  child  to  which  his  negligence  con- 
tributed. 

Cited  in  footnote  to  Tucker  v.  Draper,  54  L.  R.  A.  321.  which  holds  fathers 
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contributory  negligence  prevents  action  by  him,  as  administrator,  for  child's 
death. 

Cited  in  notes  (6  L.  R.  A.  538)  as  to  when  infant  chargeable  with  negligence; 
(12  L.  R.  A.  217)  on  contributory  negligence  of  infant  of  tender  years;  (17  L.  R. 
A.  78)  on  contributory  negligence  of  child  as  bar  to  recovery. 

Distinguished  in  Christe  v.  Chicago,  R.  I.  &  P.  R.  Co.  104  Iowa,  712,  74  N.  W. 
697,  holding  that  settlement  and  release  by  parents  of  deceased,  precludes  action 
by  administrator;  Wolf  v.  Lake  Erie  &  W.  R.  Co.  55  Ohio  St.  532,  36  L.  R.  A.  815, 
45  N.  E.  708,  holding  defense  of  contributory  negligence  of  beneficiary  available  as 
to  him,  but  not  as  to  other  beneficiaries  not  negligent. 

6  L.  R.  A.  548,  YOUNGS  v.  YOUNGS,  130  111.  230,  17  Am.  St.  Rep.  313,  22  N. 

E.  806. 
Divorce  —  For    "kabltual    intoxication." 

Cited  in  Ring  v.  Ring,  112  Ga.  858,  38  S.  E.  330,  holding  excessive  and  habitual 
use  of  opiates  not  habitual  intoxication. 

Cited  in  notes  (34  L.  R.  A.  450)  on  what  constitutes  drunkenness;   (39  L.  R.  A. 
264)  on  morphine  habit  as  ground  for  divorce. 
For  cruelty. 

Cited  in  footnote  to  Maddox  v.  Maddox,  52  L.  R.  A.  628,  which  denies  right  to 
divorce  for  cruelty  from  failure  to  provide  suitable  dwelling  house,  clothing,  and 
food. 

Cited  in  note  (34  L.  R.  A.  165)  on  insanity  as  affecting  cruelty. 
Condonation. 

Cited  in  Nullmeyer  v.  Nullmeyer,  49  111.  App.  577,  holding  that  acts  of  cruelty 
may  be  condoned;  Abbott  v.  Abbott,  192  111.  442,  61  N.  E.  350,  holding  cruelty 
condoned  where  wife  continued  to  live  with  the  husband  for  three  years  after 
last  act  of  violence. 

6  L.  R.  A.  551,  HATHAWAY  v.  LYNN,  75  Wis.  186,  43  N.  W.  956. 
Abandonment    of   contract)    connlderatlon. 

Cited  in  Dyer  v.  Middle  Kittitas  Irrig.  Dist.  25  Wash.  94,  64  Pac.  1009,  holding 
that  agreement  for  abandonment  of  contract  requires  no  independent  considera- 
tion for  its  support. 

Cited  in  note  (13  L.  R.  A.  633)  on  parol  evidence  to  show  waiver. 
Penalty  or  liqnidated  damages. 

Cited  in  footnotes  to  Chicago-House  Wrecking  (jo.  v.  United  States,  53  L.  R.  A. 
122,  which  holds  stipulation  for  certain  sum  as  damages  for  failure  to  remove 
building  by  certain  time,  penalty,  when  actual  damages  easily  assessable;  Meyer 
V.  Estes,  32  L.  R.  A.  283,  which  holds  penalty  provided  for  by  contract  that 
purchaser  wrongfully  using  electrotype  plates  shall  pay  fine  of  ten  times  their 
price;  Krutz  v.  Robbins,  28  L.  R.  A.  670,  which  holds  agreement  for  greater  ratt 
of  interest  on  default  in  paying  principal,  interest,  etc.,  a  penalty;  State  v.  Lar 
son,  54  L.  R.  A.  487,  which  holds  amount  of  liquor  license  bond,  a  penalty;  Kil 
bourne  v.  Burt  &  B.  Lumber  Co.  55  L.  R.  A.  275,  which  holds  provision  for  retain- 
ing 15  cents  per  hundred  feet  for  logs  not  delivered  by  specified  date,  one  for  liqui- 
dated damages;  Salem  v.  Anson,  56  L.  R.  A.  1G9.  which  holds  stipulated  amount 
to  be  paid  to  city  for  failure  to  complete  electric  light  plant  within  specified  time. 
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1i(Iiiidated  damages;  Pierce  v.  Whittlesey,  7  L.  R.  A.  286,  which  holds  agreed  for- 
feiture of  two  weeks  wages  on  leaving  without  notice,  defense  without  showing 
special  damage. 

Cited  in  notes  (10  L.  R.  A.  829)  on  when  forfeiture  construed  as  liquidated 
damages;  (11  L.  R.  A.  681)  on  damages  for  hreach  of  contract;  (18  L.  R.  A.  3S€> 
on  measure  of  damages  for  breach  of  implied  warranty. 

«  L.  R.  A.  5o3,  BEXXKTT  v.  BENNETT,  116  N.  Y.  584,  23  N.  E.  17. 
Alienation    of  alfeotlonn  — -  IVlfe'n'  rlfirlit    to   maintain   action. 

Cited  in  Deitzman  v.  Mullin,  108  Ky.  614,  50  L.  R.  A.  810,  footnote  p.  808,  94 
Am.  St.  Rep.  390,  57  S.  \V.  247;  Humphrey  v.  Pope,  122  Cal.  258,  54  Pac.  847: 
Haynes  v.  Nowiin,  129  Ind.  583,  14  L.  R.  A.  790,  28  Am.  St.  Rep.  213,  29  N.  E. 
389;  Price  v.  Price,  91  Iowa.  698,  29  L.  R,  A.  151,  51  Am.  St.  Rep.  360,  60  X.  W. 
^02;  Wolf  V.  Frank,  92  Md.  140,  52  L.  R.  A.  104,  footnote  p.  102,  48  Ail.   132: 
Warren  v.  Warren,  89  Mich.   125,  14  L.  R.  A.  547,  footnote  p.  545,  50   N.  W. 
S42;  Lockwood  v.  Lockwood,  67  Minn.  482,  70  N.  W.  784;  Clow  v.  Chapman,  12:> 
Mo.  104,  26  L.  R.  A.  413,  footnote  p.  412,  46  Am.  St.  Rep.  468,  28  So.  328:  Man 
warran  v.  Mason,  79  Hun,  .593.  29  N.  Y.  Supp.  915:  Van  Olinda  v.  Hall,  88  Hun 
453,  34  N.  Y.  Supp.  777;  Romaine  v.  Decker,  11  App.  Div.  22,  43  N.  Y.  Supp.  79: 
Kuhn  V.  Hemmann,  43  App.  Div.  110.  59  N.  Y.  Supp.  341;  Beach  v.  Brown,  20 
Wash.  269,  43  L.  R.  A.  116,  72  Am.  St.  Rep.  98,  55  Pac.  46;  Gernerd  v.  Gernero, 
185  Pa.  236,  40  L.  R.  A.  550,  64  Am.  St.  Rep.  646,  42  W.  N.  C.  51,  .39  Atl.  884: 
Holmes  v.  Holmes,  133  Ind.  388,  32  N.  E.  932, — ^holding  wife  entitled  to  maintjiin 
action  in  own  name  for  enticing  away  husband,  alienating  affections,  and  depriv 
ing  her  of  his  society;  Williams  v.  Williams,  20  Colo.  55,  37  Pac.  614;  Hodgkin 
son  V.  Hodgkinson,  43  Neb.  271,  27  L.  R.  A.  121,  footnote  p.  120,  47  Am.  St.  Rej.. 
759,  61  N.  W.  677;  Gernerd  v.  Gernerd,  185  Pa.  236,  40  L.  R,  A.  550,  64  Am.  St. 
Rep.  646,  39  Atl.  884, — holding  that  wife  may  maintain  action  against  one  wronj 
fully  procuring  husband  to  abandon  her,  or  send  her  away:  Postlewaite  v.  Postle 
Avaite,  1  Ind.  App.  478,  28  N.  E.  99,  holding  that  divorced  woman  may  maintain 
action  for  alienation  of  affections  of  former  husband;  Weston  v.  Weston,  86  App. 
Div.  162,  83  N.  Y.  Supp.  528,  construing  complaint  alleging  acquisition  of  im 
proper  influence  over  and  intercourse  with  plaintiff's  wife  as  stating  cause  of  ac- 
tion for  alienating  affections;  Servis  v.  Servis,  172  N.  Y.  444,  65  X.  E.  270,  by 
Bartlett,  J.,  dissenting,  as  to  wife's  right  to  maintain  action  for  alienation  of  hus 
band's  affections. 

Cited  in  footnotes  to  Foot  v.  Card,  6  L.  R.  A.  829,  and  Betser  v.  Betser,  52  L.  R 
A.  630,  which  sustain  wife's  right  of  action  for  alienating  husband's  affections: 
Houghton  V.  Rice,  47  L.  R.  A.  310,  which  denies  right  of  action  against  another 
woman  for  alienating  husband's  affections  unaccompanied  by  adultery;  San!>orn 
V.  Gale,  28  L.  R.  A.  864,  which  holds  running  of  limitation  against  action  for 
alienation  of  wife's  affections  not  prevented  by  agreement  of  parties  to  adultv^n- 
to  deny  facts  known  to  husband:  Tucker  v.  Tucker,  32  L.  R.  A.  623,  which  hold? 
parent  not  liable  for  advising  son  to  separate  from  wife;  Doe  v.  Roe,  8  L.  R.  A. 
t^33,  which  holds  action  for  alienating  husband's  affections  by  debauching  and 
carnally  knowing  him,  not  maintainable. 

Cited  in  notes  (8  L.  R.  A.  420)  on  action  for  alienation  of  husband's  affections: 
(10  L.  R.  A.  468)  on  liability  for  interrupting  marital  relations;  (11  L.  R.  A. 
r)49)  on  inducements  to  violate  obligatioiLS  not  actionable. 
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Disapproved  in  effect  in  Duffies  v.  Duffies,  76  Wis.  380,  8  L.  R.  A.  423,  20  Am. 
St.  Rep.  79,  45  N.  W.  522,  liolding  that  wife  cannot  maintain  action  against  one 
•enticing  away  husband  or  drpriving  her  of  his  society,  support,  and  maintenance; 
Lonstorf  v.  Lonstorf,  118  Wis.  101,  95  X.  W.  961,  denying  wife's  right  of  action 
for  alienation  of  husband's  affections;  Smith  v.  Smith,  98  Tenn.  106,  60  Am.  St. 
Rep.  838,  38  S.  W.  439,  holding  under  statute  giving  deserted  wife  authority  to 
prosecute  any  action  which  husband,  might  have  prosecuted,  deserted  wife  cannot 
maintain  action  for  alienation  of  husband's  affections  causing  desertion. 

Gist   of  action. 

Cited  in  Van  Olinda  v.  Hall,  88  Hun,  456,  34  N.  Y.  Supp.  777;  Buchanan  v. 

Foster,  23  App.  Div.  544,  48  N.  Y.  Supp.  732;  Billings  v.  Albright,  66  App.  Div. 
•242,  73  N.  Y.  Supp.  22;  Hollister  v.  Valentine,  69  App.  Div.  584,  75  N.  Y.  Supp. 

115;  Daley  v.  Gates,  05  Vt.  593,  27  Atl.  193,— holding  that  basis  of  action  for  ali- 
''enating  affections  of  husband  of  wife  is  loss  of  consortium,  or  right  of  plaintiff  to 
■conjugal  society  of  alienated  husband  or  wife;  Whitman  v.  Egbert,  27  App.  Div. 
375,  50  N.  Y.  Supp.  3;  Eldredge  v.  Eldredge,  79  Hun,  513,  29  N.  Y.  Supp.  941, 

holding  that  plaintiff  must  show  defendants  wrongfully  enticed  husband,  and 
•deprived  her  of  his  society,  to  support  action  for  alienating  affections. 

TVliat   Is   property. 

Cited  in  Wilson  v.  ^Eolian  Co.  64  App.  Div.  341,  72  N.  Y.  Supp.  150,  holding 
chose  in  action  is  property :  Barrj'  v.  Port  Jervis,  64  App.  Div.  283,  72  N.  Y.  Supp. 
104,  holding  that  right  of  action  for  personal  injury  to  property  cannot  be  tiakeil 
away  by  imreasonable  statute  of  limitation. 

:*artles    to   action. 

Cited  in  Weld  v.  New  York,  L.  E.  &  W.  R.  Co.  68  Hun,  251,  22  N.  Y.  Supp. 
-974,  and  Campbell  v.  Perry,  29  N.  Y.  S.  R.  670,  9  N.  Y.  Supp.  330,  holding  husband 
not  proper  party  plaintiff  in  action  by  wife  for  injuries  to  person;  Bradley  v. 
Shafer,  64  Hun,  432,  19  N.  Y.  Supp.  640,  holding  husband  necessary  party  defend- 
ant to  action  against  wife  for  plaintiff's  loss  of  services  of  daughter  seduced  by 
-defendant's  son. 

DamaKes  for  personal  Injuries. 

Cited  in  Kujek  v.  Goldman,  150  N.  Y.  180,  34  L.  R.  A.  158,  55  Am.  St.  Rep. 
-670,  44  N.  E.  773,  Affirming  9  Misc.  38,  29  N.  Y.  Supp.  294,  holding  loss  of  con- 
jugal fellowship  and  society  of  wife,  through  misconduct  of  third  person,  action- 
able injury  without  proof  of  pecuniary  loss ;  Haden  v.  Clarke,  32  N.  Y.  S.  R.  479, 
10  N.  Y.  Supp.  291,  holding  that  married  woman  may  recover  for  pain  and  suffer- 
ing caused  by  personal  injury;  Kelley  v.  New  York,  N.  H.  &  H.  R.  Co.  168  Mass. 
310,  38  L.  R,  A.  632,  60  Am.  St.  Rep.  397,  46  JN.  E.  1063,  holding  that  recovery 
by  husband  in  action  for  personal  injury  to  wife  may  include  damages  for  loss  of 
wife's  consortium;  Williams  v.  Williams,  20  Colo.  67,  37  Pac.  614,  holding  entic- 
ing husband  to  abandon  wife,  personal  injury  within  statute  permitting  exemplary 
damages  for  injuries  to  person. 

KoveltT  as  objection  to  action. 

Cited  in  Weber  v.  Rogers,  41  Misc.  664,  85  N^^^.  Supp.  232,  holding  novelty  not 
insuperable  objection  to  action  temporarily  to  restrain  summary  proceedings  dur- 
ing tenant's  dangerous  illness. 
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6  L.  R.  A.  559,  HENDRICKS  v.  ISAACS,  117  N.  Y.  411,  15  Am.  St.  Rep.  524,  22 

N.  E.  1020. 
Validity  of   contract   bct^'een    husband   and    nrlfe. 

Cited  in  Harlem  River  Bank  v.  Meyer,  42  N.  Y.  S.  R.  465,  16  N.  Y.  Supp.  872, 
holding  wife  not  liable  upon  indorsement  of  husband's  demand  note,  to  one  receiv- 
ing same  for  husband's  antecedent  debt;  Lowenstein  v.  Salinger,  42  N.  Y.  S.  R. 
414,  17  N.  Y.  Supp.  70,  holding  wife  not  liable  on  contract  made  in  conduct  of 
unauthorized  copartnership  with  husband ;  Lawrence  v.  Lawrence,  32  Misc.  505,  60 
N.  Y.  Supp.  393,  Reversing  31  Misc.  649,  64  N.  Y.  Supp.  1113,  holding  agreement 
in  1888  between  husband  and  wife  living  together,  but  while  divorce  action  pend- 
ing, to  make  payments  for  support,  void;  Re  Callister,  153  X.  Y.  302,  60  Am- 
St.  Rep.  620,  47  N.  E.  268,  Modifying  88  Hun,  90,  34  N.  Y.  Supp.  628,  holding  that 
not  till  after  1888  could  husoand  make  enforceable  agreement  with  wife  for  her 
personal  8er\'ices,  rendered  apart  from  separate  business;  Suau  v.  Caffe,  122  N.  Y. 
318,  9  L.  R.  A.  596,  25  N.  E.  488  (dissenting  opinion),  majority  holding  wife 
liable  on  copartnership  agreement  with  husband,  notwithstanding  coverture  where 
authorized  to  trade  on  separate  account;  Board  of  Trade  v.  Hayden,  4  Wash.  272. 
16  L.  R.  A.  534,  31  Am.  St.  Rep.  919,  30  Pac.  87;  Fuller  &  F.  Co.  v.  McHenry,  83 
Wis.  581,  18  L.  R.  A.  515,  53  N.  W.  896,  holding  wife's  partnership  with  husband 
not  within  statute  authorizing  her  to  contract  as  to  separate  estate. 

Cited  in  footnote  to  Dempster  Mill  Mfg.  Co.  v.  Bundy,  56  L.  R.  A.  739,  which 
holds  void,  contract  that  product  of  joint  labor  of  husband  and  wife  shall  belong 
'  to  wife. 

Cited  as  changed  by  statute,  in  France  v.  France,  38  Misc.  461,  77  N.  Y.  Supp. 
1015,  holding  bond  for  support  given  by  husband  and  wife  upon  discontinuance  of 
divorce  proceedings,  not  within  inhibition  of  court's  acts  to  alter  marriage  or 
relieve  from  liability  to  support. 
Enforcement    of    equitable    aarreement. 

Cited  in  Hulse  v.  Bacon,  40  App.  Div.  92,  57  N.  Y.  Supp-  537,  holding  that 
deed  to  wife  of  property  purchased  with  husband's  means,  supports  reconveyance; 
Hulse  v.  Bacon,  26  Misc.  457,  57  N.  Y.  Supp.  537,  sustaining  validity  of  recon- 
veyance in  1858  of  home  and  shipyard  previously  given  by  husband  to  wife;  Hun- 
gerford  v.  Hungerford,  161  N.  Y.  553,  56  N.  Y.  Supp.  117,  permitting  wife  to  re- 
scind separation  agreement  providing  inadequate  support,  executed  inadvisedly 
while  suffering  from  ill  treatment;  Cheney  v.  Thornton,  43  N.  Y.  S.  R.  511,  17  N. 
Y.  Supp.  545,  holding  husband  without  interest  in  mortgage  given  him  without 
consideration  by  wife  purchasing  at  foreclosure  of  his  previous  mortgage;  Bohan- 
non  v.  Travis,  94  Ky.  63,  21  S.  W.  354,  holding  deed  from  wife  to  husband  not 
enforceable  in  equity,  in  view  of  laches;  Livingston  v.  Hall,  73  Md.  396,  21  Atl. 
49,  refusing  to  sustain  deed  to  husband  by  wife  having  children  by  former  mar- 
riage, made  in  consideration  of  natural  affection  and  $1,  in  absence  of  allegations 
of  possession,  or  title  questioned,  or  proof  of  circumstances  of  making. 

Distinguished  in  Blaechinska  v.  Howard  Mission  &  Home  for  Little  Wanderers, 
130  N.  Y.  500,  15  L.  R.  A.  217,  29  N.  E.  755,  holding  contract  by  husband  to  pay 
wife  for  services  in  his  business,  not  enforceable;  Shaffer  v.  Kugler,  107  Mo.  63, 
17  S.  W.  698,  holding  wife's  conveyance  upon  sufficient  consideration  of  land  to 
husband,  not  enforceable  in  equi^. 
Duty  to  support. 
Cited  in  Nostrand  v.  Ditmis,  127  N.  Y.  360,  28  N.  E.  27,  holding  mere  fact  of 
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use  by  wife  of  her  separate  funds  for  necessaries,  not  prove  liability  by  husband  to 
repay;  Re  Hamilton,  70  App.  Div.  76,  76  N.  Y.  Supp.  66,  Reversing  34  Misc.  609, 
70  N.  Y.  Supp.  426,  holding  that  marriage  relation  precludes  presumption  of 
promise  to  pay  for  board  and  lodging  supplied  by  wife;  Maxwell  v.  Lowther,  35 
N.  Y.  S.  R.  768,  13  N.  Y.  Supp.  169,  holding  wife  not  liable  to  husband's  creditors 
for  services  which  he  voluntarily  rendered  her  separate  estate;  Clift  v.  Moses,  75 
Hun,  522,  27  N.  Y.  Supp.  728,  holding  transfer  to  wife  in  settlement  of  wife's  ex- 
penditure for  their  living  expenses,  fraudulent;  Brundage  v.  Munger,  54  App. 
Div.  552,  66  N.  Y.  Supp.  1014,  holding  that  husband's  voluntary  payment  for  in- 
terest, taxes  and  repairs  when  wife's  property  imposes  no  lien  in  favor  of  his 
creditors. 
Costs. 

Cited  in  Walker  v.  Gardener,  8  Misc.  469,  29  N.  Y.  Supp.  669,  holding  reference 
of  claim  against  estate  "special  proceeding"  as  to  costs. 

6  L.  R.  A.  562,  BAILEY  v.  BUCHANAN  COUNTY,  115  N.  Y.  297,  26  N.  Y.  S.  R. 

128,  22  N.  E.  155. 
Condition   of   payment. 

Cited  in  Halpin  v.  Phenix  Ins.  Co.  118  N.  Y.  176,  23  N.  E.  482,  holding  that 
mortgagor  who  tenders  amount  due,  may  attach  condition  that  mortgagee  execute 
■discharge;  Ballou  v.  Manhattan  Real  Estate  &  Loan  Co.  19  Misc.  701,  45  N.  Y. 
Supp.  10,  holding  that  withdrawing  member  of  loan  association  must  surrender 
certificate  as  condition  of  payment;  Osterman  v.  Goldstein,  31  Misc.  503,  64  N. 
Y.  Supp.  555,  holding  that  debtor  liable  on  written  instrument,  may  demand  sur- 
render as  condition  of  payment;  Zander  v.  New  York  Security  &  T.  Co.  178  N.  Y. 
212,  70  N.  E.  449,  holding  that  person  suing  upon  lost  certificate  of  deposit,  pay- 
ment of  which  is  conditioned  on  surrender,  need  not  indemnify  trust  company; 
Engelbach  v.  Simpson,  12  Tex.  Civ.  App.  196,  33  S.  W.  596,  holding  tender  made 
upon  condition  that  release  of  vendor's  lien  be  delivered  on  final  payment  of  pur- 
chase money,  valid. 
Safficlency  of  tender. 

Cited  in  Osterman  v.  Goldstein,  32  Misc.  678,  66  N.  Y.  Supp.  506,  holding  ten- 
der by  indorsers  of  amount  due  on  condition  that  note  be  surrendered  should,  be 
kept  good  by  payment  into  court  or  averment  of  continued  readiness  to  pay. 

Cited  in  footnote  to  Moore  v.  Norman,  18  L.  R.  A.  359,  which  holds  tender 
coupled    with    demand   of   surrender    of   notes '  inefTectual   to   discharge    chattel 
mortgage. 
Detaclied  coupons. 

Cited  in  Beattys  v.  Solon,  64  Hun,  128,  19  N.  Y.  Supp.  37,  holding  that  de- 
tached coupons  are,  for  many  purposes,  separate  instruments. 

Cited  in  footnote  to  Internal  Improv.  Fund.  v.  Lewis,  26  L.  R.  A.  743,  which 
holds  cancelation  or  payment  of  bond  before  maturity  not  aflfect  rights  of  bona 
^de  holder  of  coupon. 

Coupons  as  specialities. 

Cited  in  Kelly  v.  Forty-second  Street,  M.  &  St.  N.  Ave.  R.  Co.  37  App.  Div.  508, 
55  N.  Y.  Supp.  1096;  Smith  v.  Greenwich,  80  Hun,  120,  30  N.  Y.  Supp.  56,  holding 
interest  coupons  specialties  like  the  bonds  and  governed  by  same  statute  of  lim 
itations. 
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Guaranty  not  arood  as  to  conpon  holder. 

Cited  in  Clokey  v.  Evansville  &  T.  H.  R  Co.  16  App.  Div.  306,  44  N.  Y.  Supp. 
631,  holding  guaranty  to  bondholder  of  punctual  payment  of  principal  and  inter- 
est not  inure  to  benefit  of  holder  of  negotiated  coupon. 

Recovery    of    Interent    upon    eon  pons. 

Cited  in  Smith  v.  Greenwich,  80  Hun,  121,  30  N.  Y.  Supp.  56,  holding  that 
owners  of  detached  coupons  may  sue  to  recover  accrued  interest  thereon;  Wil- 
liamsburgh  Sav.  Bank  v.  Solon,  136  N.  Y.  481.  32  .N.  E.  1058,  holding  coupons 
of  town  bonds  mere  incidents  thereto  while  in  possession  of  a  bondholder  and 
that  interest  is  not  recoverable  thereon;  Columbus,  S.  &  H.  R.  Co.*s  Appeal,  4S 
C.  C.  A.  291,  109  Fed.  193,  holding  interest  not  recoverable  upon  coupons  in  the 
hands  of  the  holders  of  the  bonds,  where  principal  and  interest  on  the  bonds 
are  payable  in  New  York;  Beattys  v.  Solon,  64  Hun,  126,  19  N.  Y.  Supp.  37 
(dissenting  opinion),  majority  holding  interest  recoverable  on  overdue  coupons 
of  a  railroad  coupon  bond;  Lake  County  v.  Linn,  29  Colo.  467,  68  Pac.  839  {dis- 
senting opinion),  majority  holding  interest  recoverable  on  overdue  coupons  oi> 
county  bonds. 

6  L.  R.  A.  565,  SPIES  v.  CHICAGO  &  E.  I.  R.  CO.  40  Fed.  34. 
AcconntlnflT* 

Cited  in  Cook  County  Brick  Co.  v.  Kaehler,  83  111.  App.  454,  holding  8hai«> 
holder  entitled  to  accounting  after  declaration  of  dividend. 

Effect  of  mortflraire  on   Income  of  corporation. 

Cited  in  footnote  to  New  York  Security  &  T.  Co.  v.  Saratoga  Gas  &  Electrie 
Light  Co.  45  L.  R.  A.  132,  which  holds  general  creditors  preferred  to  mortgage 
bondholders  in  corporate  earnings  before  property  taken  by  trustee  or  receiver. 

Cited  in  note   (9  L.  R.  A.  143)   on  mortgage  on  future  acquired  property. 

6  L.  R.  A.  569,  PATTON  v.  LEFTWICH,  86  Va.  421,  19  Am.  St.  Rep.  902,  1^ 

S.  E.  686. 
Rlirlits  and  liabilities  of  partners. 

Cited  in  Burchinell  v.  Koon,  8  Colo.  App.  465,  46  Pac.  932,  holding  that  valid 
mortgage  of  partnership  property  to  secure  firm  debts  may  be  executed;  Riley 
y.  Carter,  76  Md.  593,  19  L.  R.  A.  494,  35  Am.  St.  Rep.  443,  25  Atl.  667,  holding 
deed  of  trust  for  benfit  of  creditors,  by  insane  eurvivng  partner  of  insolvent 
firm,  valid,  until  impeached  by  creditors;  Millhiser  v.  McKinley,  98  Va.  209,  35 
S.  E.  446,  holding  preferences  in  assignment  by  partners  made  prior  to  bank- 
ruptcy law,  valid. 

Cited  in  footnotes  to  Hundley  v.  Farris,  12  L.  R.  A.  254,  which  holds  individ> 
ual  creditors  primarily  entitled  to  payment  out  of  deceased  partner's  estate; 
Re  Baldwin,  58  L.  R.  A.  122,  which  sustains  individual  liability  of  member  of 
banking  firm,  signing  name  to  certificate  of  deposit,  enforceable  against  estate 
in  preference  to  claims  against  firm;  Kincaid  v^^ational  Wall  Paper  Co.  54 
L.  R.  A.  412,  which  sustains  right  of  partners  to  appropriate  with  other  part 
ners'  consent  interest  in  firm  to  pay  individual  in  preference  to  firm  debts. 

Distinguished  in  State  ex  rel.  Richardson  v.  Withrow,  141  Mo.  77,  41  S.  W> 
980,  holding  assignment  by  surviving  partner,  operating  to  take  firm  property 
out  of  probate  court,  void  by  statute;   Rogers  v.  Flournoy,  21  Tex.  Civ.  App. 
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558,  64  S.  W.  386,  holding  that  surviving  partner  cannot  make  valid  assignment 
of  individual  interest  for  benefit  of  creditors. 

6  L.  R.  A.  573,  JORDAN  v.  ST.  PAUL,  M.  &  M.  R.  CO.  42  Minn.  172,  43  N.  W. 

849. 
Surface   crater. 

Cited  in  Brown  v.  Winona  &  S.  W.  R.  Co.  53  Itlinn.  263,  30  Am.  St.  Rep.  603, 
55  N.  W.  123,  holding  that  owner  may  improve  his  lands  in  such  a  way  as  to- 
cast  surface  water  in  streams  on  adjoining  premises;  Johnson  v.  Chicago,  St. 
P.  M.  &  O.  R.  Co.  80  Wis.  646,  14  L.  R.  A.  497,  footnote,  p.  495,  27  Am.  St.  Rep. 
76,  50  N.  A¥.  771,  holding  surface  water  including  that  received  from  higher 
levels  by  embankments  or  ditches  may  be  diverted  to  lands  of  another  whose  rem- 
edy is  to  pass  it  on;  Clauson  v.  Chicago  &  N.  W.  R.  Co.  106  Wis.  315,  82  N.  W. 
146,  holding  that  property  owner  cannot  recover  for  damage  to  lands  from  water 
bearing  sand  and  gravel  cast  thereon,  incidental  to  improvement  of  railroad 
property  by  changing  grade;  Missouri  P.  R.  Co.  v.  Renfro,  52  Kan.  242,  39  Am. 
St.  Rep.  344,  34  Pac.  802,  holding  railroad  company  not  liable  to  adjoining 
owner  for  injuries  from  surface  water  due  to  properly  constructed  embank- 
ment; Beach  v.  Gay  lord,  43  Minn.  477,  45  N.  W.  1095,  holding  that  property 
owner  cannot  collect  water  in  gutter  pipes  in  great  volume  and  discharge  it  upon 
his  own  land  at  point  where  it  will  flow  upon  neighboring  premises  in  increased 
and  injurious  quantity. 

Cited  in  footnote  to  (tampion  v.  Crandon,  19  L.  R.  A.  856,  which  holds  di- 
version of  surface  water  by  changing  grade  of  highway  not  actionable. 

Cited  in  notes  (6  L.  R.  A.  450)  right  to  use  and  improve  one's  property;  (8 
L*.  R.  A.  202)  upper  owner  cannot  vary  flow  to  injury  of  lower  owner;  (8  L.  R. 
A.  277)  prescriptive  right  to  flow  of  water;  (13  L.  R.  A.  395)  embankment  must 
not  occasion  injury  to  others;  (21  L.  R.  A.  602,  603)  casting  down  surface 
water. 

Distinguished  in  Missouri  P.  R.  Co.  v.  Renfro,  52  Kan.  244,  39  Am.  St.  Rep. 
344,  34  Pac  802,  from  cases  where  railroad  companies  constructed  ditches  for 
drainage  purposes  only. 

Criticized  in  Sheehan  v.  Flynn,  59  Minn.  443,  26  L..R.  A.  634,  61  N.  W.  462, 
stating  distinction  between  cases  where  improvement  is  made  for  drainage,  and 
-where  drainage  is  incidental,  not  well  founded. 

6  L.  R.  A.  576,  HANCOCK  v.  YADEN,  121  Ind.  366,  16  Am.  St.  Rep.  396,  23 

N.  E.  253. 
Restriction    of    freedom    of    contract. 

Cited  in  Opinion  of  the  Justices,  163  Mass.  591,  28  L.  R.  A.  345,  40  N.  £.  713, 
holding  statute  requiring  manufacturers  to  pay  wages  weekly,  constitutional; 
Harbison  v.  Knoxville  Iron  Co.  103  Tenn.  446,  56  L.  R.  A.  321,  76  Am.  St.  Rep. 
682,  53  S.  W.  955,  holding  act  requiring  redemption  in  cash  at  face  value  of 
evidences  of  indebtedness  issued  for  wages,  constitutional;  State  v.  Peel  Splint 
Coal  Co.  36  W.  Va.  825,  17  L.  R.  A.  392,  15  S.  E.  1000,  holding  act  requiring 
payment  of  miners  according  to  weight  of  coal  before  screening,  constitutional ; 
Com.  V.  Brown,  8  Pa.  Super.  Ct.  355,  43  W.  N.  C.  75,  holding  act  requiring 
weighing  of  bituminous  coal  before  screening,  unconstitutional;  Internationa) 
Text-Book  Co.  v.  Weissinger,  160  Ind.  354,  65  L.  R.  A.  001,  98  Am.  St  Rep.  334, 
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()5  N.  E.  521,  sustaining  statute  prohibiting  assignment  of  future  wages;  State 
€x  rel.  Zillmer  v.  Kreutzberg,  114  Wis.  543,  58  L.  R.  A.  754,  91  Am.  St.  Rep. 
034,  90  N.  \V.  1098,  holding  statute  forbidding  discharge  of  employee  because 
member  of  labor  union,  unconstitutional;  Wortman  v.  Montana  C.  R.  Co.  22 
Mont.  279,  56  Pac.  316,  holding  contract  provision  waiving  right  of  appeal  to 
courts,  void;  State  v.  Haun,  61  Kan.  167,  47  L.  R.  A.  376,  59  Pac.  340  (dissent- 
ing opinion),  majority  holding  statute  prohibiting  contracts  to  pay  wages  in 
other  than  money,  unconstitutional;  Com.  v.  Perry,  155  Mass.  125,  14  L.  R.  A. 
328,  31  Am.  St.  Rep.  533,  28  N.  E.  1126  (dissenting  opinion),  majority  holding 
statute  prohibiting  withholding  any  part  of  wages  for  imperfections  in  weav- 
ing, unconstitutional. 

Cited  in  notes  (14  L.  R.  A.  326)  on  statutory  restrictions  on  contracts  he 
tween  master  and  servant;  (28  L.  R.  A.  344)  on  validity  and  effect  of  statutes 
regulating  time  of  payment  of  wages;  (28  L.  R.  A.  274)  on  validity  and  effeot 
of  statutes  requiring  wages  to  be  paid  in  lawful  money. 

Distinguished  in  Leep  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  68  Ark.  426,  23  L.  R. 
A.  271,  41  Am.  St.  Rep.  109,  25  S.  VV.  75,  holding  statute  abridging  right  to 
contract  to  labor  with  period  of  credit  for  payment,  unconstitutional. 

Class  legrlslatlon. 

Cited  in  State  v.  Indiana  &  I.  S.  R.  Co.  133  Ind.  78,  18  L.  R.  A.  506,  32  N-  E. 
817,  holding  act  requiring  train  bulletin  posted  at  passenger  depots  having  tele- 
graph office,  constitutional;  Duckwall  v.  Jones,  156  Ind.  686,  58  N.  E.  105t>. 
holding  statute  authorizing  allowance  of  attorney's  fees  on  foreclosure  of  me- 
chanic's lien,  constitutional;  Branson  v.  Studabakcr,  133  Ind.  151,  33  X.  E.  98. 
holding  act  providing  for  transfer  of  cases  from  Supreme  to  appellate  court 
docket,  making  general  classification,  valid;  State  v.  Peel  Splint  Coal  Co.  '^* 
W.  Va.  854,  17  L.  R.  A.  402,  15  S.  E.  1000  (dissenting  opinion),  majority 
holding  act  forbidding  payment  of  wages  by  persons  engaged  in  trade  or  bu-^i- 
ness  in  scrip  not  redeemable  in  money,  constitutional;  Morris  v.  Powell,  12"' 
Ind.  306,  9  L.  R.  A.  336,  25  N.  E.  221  (dissenting  opinion),  majority  holding  act 
requiring  registration  of  voters  absenting  themselves  from  state,  or  not  re- 
siding in  any  one  county  for  six  months  before  election,  unconstitutional. 

Cited  in  footnotes  to  Braceville  Coal  Co.  v.  People,  22  L.  R.  A.  340,  which  hohU 
unconstitutional,  statute  requiring  weekly  payment  of  wages  by  specified  cor- 
porations; Frorer  v.  People,  16  L.  R.  A.  492,  which  holds  prohibition  against 
employers  in  certain  kinds  of  business  selling  goods  to  employees  unconstitu- 
tional. 

Cited  in  notes  (6  L.  R.  A.  022)  on  validity  of  class  legislation;  (14  L.  R.  A. 
582)    on  constitutional  equality  of  privileges  and  immunities. 

Distinguished  in  Dixon  v.  Poe,  159  Ind.  499,  60  L.  R.  A.  311,  96  Am.  St.  Rep.. 
309,  65  N.  E.  518,  holding  act  requiring  redemption  in  money  of  tokens  issuetl 
by  merchants  to  employees  in  coal  mine  assigning  wages,  invalid  class  legisla- 
tion. 

Disapproved  in  Johnson  v.  Goodyear  Min.  Lo.  127  Cal.  18,  47  L.  R.  A.  344,  78 
Am.  St.  Rep.  17,  59  Pac.  304,  hoMing  act  giving  employees  lien  on  property  of 
corporations  failing  to  pay  wag-»  monthly,  unconstitutional;  State  v.  Loomis. 
115  Mo.  320,  21  L.  R.  A.  795,  22  S.  W.  350,  holding  statute  prohibiting  em 
ployers  engaged  in  manufacturing  or  mining  from  paying  wages  in  orders  not 
redeemable  in  cash,  unconstitutional. 
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'Scope  of  leflrlslM'tlve  poorer*. 

Cited  in  State  ex  rel.  Geake  v.  Fox,  158  Ind.  129,  56  L.  R.  A.  895,  63  N.  E. 
19,  hoMing  legislative  power  restricted  only  by  state  and  Federal  Constitutions, 

tind  laws  and  treaties  pursuant  thereto. 
Discretionary   exercise  mot  reviewable  by  eovrts. 
Cited  in  State  ew  rel  Clark  v.  Hawor^h,  122  Ind.  467,  7  L.  R.  A.  242,  23  N.  E. 

'946,  holding  courts  cannot  control  discretion  of  legislature  in  prescribing  course 

"of  study  and  books  used  in  public  schools;  State  ex  rel.  Terre  Haute  v.  Kolsem, 
130  Ind.  442,  14  L.  R.  A.  570,  29  N.  E.  595,  holding  legislature  sole  judge  of 
necessity  for  special  law;  State  ex  rel.  Harrison  v.  Menaugh,  151  Ind.  266,  43 
L.  K.  A.  411,  51  N.  E.  117,  holding  act  changing  time  of  electing  township  trus- 

(tees  valid. 

I.<earlslatlve   poorer  not   exercisable  by  courts. 

Cited  in  Forsyth  v.  Hammond,  18  C.  C.  A.  179,  34  U.  S.  App,  652,  71  Fed. 
446,  holding  order  of  commissioners  enlarging  municipal  boundaries  not  re- 
viewable by  court. 

•Contracts  deemed  made  ^rltb  reference  to  la^r. 

Cited  in  Farmers'  Loan  &  T.  Co.  v.  Canada  &  St.  L.  R.  Co.  127  Ind.  253,  11 
L.  R.  A.  746,  26  N.  E.  784,  holding  law  deemed  part  of  every  contract;  Bell  v. 
Hiner,  16  Ind.  App.  188,  44  N.  E.  676,  holding  laws  preferring  labor  liens  deemed 
(to  enter  into  mortgage. 

Rlirbt  of  creditor  to  cash   payment. 

Cited  in  Born  v.  First  Nat.  Bank,  123  Ind.  81,  7  L.  R.  A.  444,  18  Am.  St.  Rep. 
•'312,  24  N.  E.  173,  holding  in  absence  of  express  agreement  acceptance  of  cer- 
tified check  not  payment;  Combs  v.  Bays,  19  Ind.  App.  265,  49  N.  E.  358,  hold- 
ing promissory  note,  in  absence  of  agreement,  not  payment  of  debt;  Vansiekle 
v.  Furgeson,  122  Ind.  451,  23  N.  E.  858,  holding  money  payment  of  wages  re- 
'quired  where  agreement  to  contrary  void  for  indefiniteness ;  Farmers  Loan  & 
T.  Co.  V.  Canada  &  St.  L.  R.  Co.  127  Ind.  258,  11  L.  R.  A.  744,  26  N.  E.  784, 
holding  money  demandable  where  bonds  agreed  to  be  taken  in  payment  not 
tendered.  , 

Accord   and   satisfaction,    ^rhat    Is. 

Cited  in  Henes  v.  Henes,  5  Ind.  App.  106,  31  N.  E.  832,  holding  payment  of 
part  no  consideration  for  agreement  to  release  whole  debt;  Jennings  v.  Dur- 
flinger,  23  Ind.  App.  678,  55  N.  E.  979,  holding  acceptance  of  check  "in  fuir* 
ior  less  than  sum  due  not  accord  and  satisfaction. 

.0  L.  R.  A.  579,  STATE  ex  rel.  CORWIN  v.  INDIANA  &  O.  OIL,  GAS  &  MIN. 

CO.  120  Ind.  575,  2  Inters.  Com.  Rep.  758,  22  N.  E.  778. 
Reffnlatlon  of  Interstate  commerce. 

Followed  without  discussion  in  Avery  v.  Indiana  &.  O.  Oil,  Gas  &  Min.  Co.  120 
Ind.  600,  22  N.  E.  781,  and  Benedict  v.  Columbus  Constr.  Co.  49  N.  J.  Eq.  28, 
23  Atl.  485. 

Cited  in  Manufacturers  Gas  &  Oil  Co.  v.  Indiana  Natural  Gas  &  Oil  Co.  165 
Ind.  546,  53  L.  R.  A.  135,  footnote,  p.,  134,  58  N.  £.  706,  holding  statute  pro- 
hibiting transportation  of  natural  gas  out  of  state,  unconstitutional;  Miller  v. 
Croodman,  91  Tex.  43,  40  S.  W.  718,  holding  statute  forbidding  foreign  corpo- 
L.  R.  A.  Au.— Vol.  I.— 63. 
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ration  to  maintain  suit  on  claim  except  where  papers  filed  at  time  of  origin  of 
claim,  unconstitutional. 

Cited  in  footnotes  to  Jamieson  v.  Indiana  Natural  Gaa  &  Oil  Co.  12  L.  R-  A. 
652,  which  holds  state  regulation  of  pressure  of  natural  gas  in  pipes  within  state 
not  unlawful  regulation  of  commerce;  Stockton  v.  Powell,  15  L.  R.  A.  42,  which 
holds  state  improvement  of  navigable  water  entirely  within  state  not  interfer- 
ence with  commerce;  Bagg  v.  Wilmington,  C.  &  A.  R.  Co.  14  L.  R.  A,  596,  which 
holds  act  compelling  shipment  of  freight  within  specified  time  not  interference 
with  commerce;  Lafarier  v.  Grand  Trunk  R.  Co.  17  L.  R.  A.  Ill,  which  holds 
state  statute  giving  ticket  holder  stopover  rights  not  applicable  outside  of  state. 

Cited  in  note  (13  L.  R.  A.  687)  on  constitutionality  of  state  laws  imposing 
taxes  or  penalties  on  immigration. 

Distinguished  in  Jamieson  v.  Indiana  Natural  Gas  &  Oil  Co.  128  Ind.  576,  12 
L.  R.  A.  655,  3  Inters.  Com.  Rep.  616,  28  N.  E.  76,  holding  regulation  of  ga* 
pressure  in  transportation  pipes  valid  police  measure;  State  v.  Geer,  61  Conn. 
152,  13  L.  R.  A.  806,  3  Inters.  Com.  Rep.  734,  22  Atl.  1012,  holding  statute 
prohibiting  killing  of  game  birds  for  purpose  of  conveying  same  out  of  state, 
valid. 

Property  In  sas. 

Cited  in  People's  Gas  Co.  v.  Tyner,  131  Ind.  280,  16  L.  R.  A.  444,  31  Am.  St. 
Rep.  433,  31  N.  E.  59,  holding  party  entitled  to  all  gas  flowing  from  well  though 
coming  in  part  from  neighbor's  land;  Townsend  v.  State,  147  Ind.  628,  37  L.  R. 
A.  298,  62  Am.  St.  Rep.  477,  47  N.  E.  19,  holding  statute  prohibiting  waste  of 
natural  gas  valid  police  regulation,  though  limiting  property  right;  Ohio  Oil 
Co.  V.  Indiana,  177  U.  S.  205,  44  L.  ed.  738,  20  Sup.  Ct  Rep.  576,  holding  stat- 
ute requiring  confinement  of  oil  or  gas  within  two  days  after  struck,  constitu- 
tional; Richmond  Natural  Gas  Co.  v.  Enterprise  Natural  Gas  Co.  31  Ind.  App. 
2*^1,  66  N.  E.  782,  denying  injunction  against  use  of  pumps  not  increasing  nat- 
ural flow  of  gas  from  well ;  Federal  Oil  Co.  v.  Western  Oil  Co.  57  C.  C.  A.  429, 
121  Fed.  675,  holding  that  oil  and  gas  lease  vests  inchoate  title  only. 

Cited  in  note  (16  L.  R.  A.  444)  on  natural  gas. 

Public  occapAtlon*. 

Cited  in  Kincaid  v.  Indianapolis  Natural  Gas.  Co.  124  Ind.  581,  8  L.  R.  A. 
603,  19  Am.  St.  Rep.  113,  24  N.  E.  1066,  holding  supplying  citizens  with  gas, 
public  use,  authorizing  exercise  oi  power  of  eminent  domain. 

Judicial    notice. 

Cited  in  Jamieson  v.  Indiana  Natural  Gas  &  Oil  Co.  128  Ind.  564,  12  L.  R  A. 
655,  3  Inters.  Com.  Rep.  616,  28  N.  E.  76,  taking  judicial  notice  of  inflammable 
and  explosive  nature  of  gas. 
Conntrnctloit   of   statute. 

Cited  in  Logan  v.  Stogsdale,  123  Ind.  375,  8  L.  R.  A.  00,  24  N.  E.  135,  holding 
that  statute  must  be  taken  in  entirety  where  provisions  inseparable. 

6  L.  R.  A.  584,  TAYLOR  v.  EVANSVILLE  &  T.  H.  R.  CO.  121  Ind.  124,  16  Am. 

St.  Rep.  372,  22  N.  E.  876. 
"Wlio  are  fello-vr  servants. 

Cited  in  Kerlin  v.  Chicago,  P.  &  St.  L.  R.  Co.  50  Fed.  186,  holding  in  Indiana 
baggage  master  coservant  with  conductor  of  another  train;  Cole  Bros.  v.  Wood, 
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11  Ind.  App.  54,  36  N.  E.  1074,  holding  foreman  in  fixing  place  for  himself  and 
another  employee  to  work  causing  plaintiff's  injury,  not  a  coservant. 

Distinguished  in  Peirce  v.  Oliver,  18  Ind.  App.  05,  47  N.  E.  485,  holding  fall- 
ing of  jackscrew  by  failure  of  foreman  to  watch  it,  negligence  of  fellow  servant; 
Justice  V.  Pennsylvania  Co.  130  Ind.  324,  30  N.  £.  303,  holding  railroad  section 
foreman  fellow  servant  in  control  of  his  men  after  their  employment;  McBride 
V.  Indianapolis  Frog  &  Switch  Co.  5  Ind.  App.  484,  32  N.  E.  579,  holding  travel- 
ing salesman  while  working  in  shops,  fellow  servant  of  mechanic  whom  he  di- 
rects to  assist  him. 

— —  Affeiits  of  superior  rank  In  cai»nclty  of  coemployee. 

Cited  in  Hodges  v.  Standard  Wheel  Co.  152  Ind.  687,  52  N.  E.  393,  holding  mas- 
ter's agent  personally  assisting  in  removing  lumber,  fellow  servant  of  employee; 
Gann  v.  Nashville,  C.  &  St.  L.  R.  Co.  101  Tenn.  384,  7^  Am.  St.  Rep.  687,  47 
S.  W.  493;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Isom,  10  Ind.  App.  695,  38  N.  E. 
423,  holding  superior  while  performing  servant's  duty,  fellow  servant;  Illinois 
C.  R.  Co.  V.  Bolton,  99  Tenn.  277,  41  S.  W.  442,  holding  carrier  not  liable  to 
servant  for  negligence  of  section  foreman  while  working  as  laborer;  Stockmeyer 
V.  Reed,  55  Fed.  262,  holding  servant  cannot  recover  from  master  for  foreman's 
negligence  in  pounding  upon  rock  in  stone  quarry;  Galvin  v.  Pierce,  72  N.  H. 
89,  54  Atl.  1014  (dissenting  opinion),  nMijority  holding  forentan  directing  oper- 
ations and  laborer  attaching  derrick  chains,  fellow  servants. 

Cited  in  notes  (18  L.  R.  A.  825)  on  negligent  superiors;  (51  L.  R.  A.  581,  595, 
597,  609,  610)  on  vice  principalship  considered  with  reference  to  superior  rank 
of  negligent  servant. 

-—  Employee   wim  master's   representatl-ve. 

Cited  in  Nail  v.  Louisville,  N.  A.  &  C.  R.  Co.  129  Ind.  267,  28  N.  E.  184,  hold- 
ing agent  with  absolute  authority  and  control,  not  fellow  servant  of  employees 
under  his  command;  Bloyd  v.  St.  Louis  &  S.  F.  R.  Co.  58  Ark.  77,  41  Am.  St. 
Rep.  85,  22  S.  W.  1089,  holding  master  liable  to  servant  for  negligence,  in  giving 
orders,  of  foreman  in  charge  of  building  and  repairing  bridges;  Indiana,  I.  &  I. 
R.  Co.  V.  Snyder,  140  Ind.  653,  39  N.  E.  912,  holding  employee  entrusted  with 
duty  of  providing  safe  appliances,  vice  principal;  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Heck,  151  Ind.  308,  50  N.  E.  988,  holding  master  liable  for  death  of  train- 
man through  train  despatcher's  negligence. 

Cited  in  note  (7  L.  R.  A.  501)  on  master's  liability  for  negligent  acts  of  vice 
principal. 

—  Employee  In  cliargre  of  a  brancli  or  department  of  ^rork. 

Cited  in  Clarke  v.  Pennsylvania  Co.  132  Ind.  201,  17  L.  R.  A.  812,  31  N.  E, 
808,  holding  negligence  of  employee  in  charge  of  separate  department,  negligence 
of  master;  Hoosier  Stone  Co.  v.  McCain,  133  Ind.  237,  31  N.  E.  956,  holding 
master  liable  for  negligence  of  its  superintendent  of  stone  quarry  causing  per- 
sonal injury;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Heck,  151  Ind.  300,  50  N.  E.  988, 
holding   general    superintendent   of    railroad    division,    vice   principal. 

Cited  in  note  (7  L.  R.  A.  503)  on  master's  liability  for  acts  of  agent  or  rep- 
resentative. 

Master's  dnty  as  to  safety  of  servants. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Corps,  124  Ind.  428,  8  L.  R.  A.  637, 
24  N.  E.  1046,  and  Evansville  &  T.  H.  R.  Co.  v.  Duel,  134  Ind.  158,  33  N.  E. 
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355,  holding  that  master  must  use  reasonable  care  to  provide  safe  placse  and 
tools  and  competent  servants;  Neutz  v.  Jackson  Hill  Coal  &  Coke  Co.  139  Ind. 
415,  38  N.  E.  324,  holding  master  not  liable  for  servant's  failure  to  inspect, 
set  brakes,  or  block  wheels  of  defective  cars;  Chicago  k  E.  R.  Co.  v.  Lee,  17  Ind. 
App.  210,  46  N.  E.  543,  holding  master  only  required  to  provide  reasonably  safe 
place  for  servants  to  work;  Matchett  v.  Cincinnati,  W,  &  M.  R.  Co.  132  Ind. 
342,  31  N.  E.  792,  holding  that  carrier  must  use  reasonable  care  to  provide 
safe  brakes;  Steube  v.  Christopher  &  S.  Architectural  Iron  k  Foundry  Co.  85 
Mo.  App.  647,  holding  that  master's  duty  to  superintend  work  cannot  be  dele- 
gated so  as  to  avoid  liability;  Baltimore  &  O.  S.  W.  R.  Co.  v.  Spaulding,  21 
Ind.  App.  328,  52  N.  E.  410,  holding  master  liable  for  allowing  iron,  negligently 
placed,  to  remain  in  scrap  bin;  Evansville  &  T.  H.  R.  Co.  v.  Holcomb,  9  Ind. 
App.  205,  36  N.  E.  39,  holding  master  liable  for  employee's  failure  to  give  notice 
of  danger  to  car  repairer;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Corps,  124  Ind.  428, 
8  L.  R.  A.  637,  24  N.  E.  1046,  holding  that  employee  must  use  reasonable  care  to 
select  competent  and  skilful  persons  for  service;  Rogers  v.  Leyden,  127  Ind.  51. 
26  N.  E.  210,  Affirming  judgment  for  personal  injury  to  servant  from  fall  of 
overhanging  mine  roof;  McLaine  v.  Head  &  D.  Co.  71  N.  H.  301,  58  L.  R.  A. 
469,  93  Am.  St.  Rep.  522,  52  Atl.  545  (dissenting  opinion),  majority  holding 
master  not  liable  for  negligence  of  foreman  in  failing  to  notify  trench  lahorer  of 
dumping  of  load  of  earth. 

Cited  in  note  (54  L.  R.  A.  101)  on  duty  to  warn  as  to  dangers  of  transitory 
class  occasionally  supervening  during  progress  of  work  as  nondelegable  duty. 

Employee  vnder  •peelllG  order  to  do  special  ^rork. 

Cited  in  Pennsylvania  Co.  v.  O'Shaughnessy,  122  Ind.  591,  23  N.  E.  675,  holding 
employee  protected  to  reasonable  extent  by  order  directing  him  to  do  special 
duty;  Brazil  Block  Coal  Co.  v.  Hoodlet,  129  Ind.  337,  27  N.  E.  741,  holding  that 
servant  may  assume  master  will  provide  safe  place,  tools  and  appliances;  Louis- 
ville, E.  &  St.  L.  Consol.  R.  Co.  v.  Hanning,  131  Ind.  534,  31  Am.  St.  Rep.  443, 
31  N.  E.  187,  holding  that  servant  may  assume  master  will  use  special  care  to 
render  unusual  employment  safe;  Ft.  Wayne  v.  Patterson,  25  Ind.  App.  658,  58 
N.  E.  747,  holding  that  servant  directed  to  dig  bell  holes  may  assume  master 
has  not  made  place  unsafe;  Norton  Bros.  v.  Nadebok,  190  111.  602,  54  L.  R.  A.  845, 
60  N.  E.  843,  holding  master  liable  to  servant  under  vice  principaFft  orders,  for 
vice  principal's  negligent  act  causing  injury. 

Cited  in  note  (17  L.  R,  A.  607)  on  reliance  upon  orders  as  affecting  contribu- 
tory negligence  of  employee. 

Rislu  of  emploFment.  ^ 

Cited  in  Griffin  v.  Ohio  &  M.  R.  Co.  124  Ind.  327,  24  N.  E.  888,  holding  that 
servant  digging  in  gravel  pit  assumes  risk  of  falling  of  super  stratum  of  clay; 
Stuart  V.  New  Albany  Mfg.  Co.  15  Ind.  App.  196,  43  N.  E.  961,  holding  that 
servant  assumes  open  and  obvious  risks  of  his  regular  employment. 

Cited  in  footnotes  to  Williamson  v.  Newport  News  &  M.  Valley  Co.  12  L.  R.  A. 
297,  which  holds  brakeman  assumes  risk  of  bridge  known  to  be  too  low;  McKee 
V.  Chicago,  R.  I.  &  P.  R.  Co.  13  L.  R.  A.  817,  which  holds  risk  from  wing  fences 
at  cattle  guards  assumed  by  brakemen. 

Cited  in  note  ( 12  L.  R.  A.  342 )  on  assumption  of  ordinary  risks  of  employment 
by  employee. 
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6  L.  R  A.  588,  KELLOGG  v.  HOWES,  81  Cal.  170,  22  Pac.  609. 

Action  on  supersedeas  bond,  in  Kellogg  v.  Howes,  93  Cal.  580,  29  Pac.  230. 
Bnlldlnir    contracts  |    mechanic's    lien. 

Followed  in  Davies  Henderson  Lumber  Co.  v.  Gottschalk,  81  Cal.  644,  22  Pac. 
860,  holding  contract  for  building  for  over  $1,000  not  in  writing  nor  recorded, 
void,  and  material  men  may  claim  lien  without  notifying  owner  to  stop  payments 
on  contract. 

Cited  in  Gibbe  v.  Tally,  133  Cal.  377,  60  L.  R.  A.  817,  65  Pac.  970,  holding  stat- 
utory requirement  of  bond  to  one-quarter  amount  of  building  contract,  unconsti- 
tutional; McClain  v.  Hutton,  131  Cal.  136,  63  Pac.  182,  holding  declaration  by 
material  man  on  contract  as  if  made  with  owner  instead  of  contractor,  proper; 
McDonald  v.  Hayes,  132  Cal.  495,  64  Pac.  850,  holding  extent  of  lien  governed  by 
Code  Civ.  Proc.  §  1200,  where  owner  completes  after  abandonment  by  contractor; 
Giant  Powder  Co.  v.  San  Diego  Flume  Co.  97  Cal.  266,  32  Pac.  172,  sustaining 
material  man's  lien  for  value  of  materials  furnished  before  filing  of  contract, 
filed  within  30  days  after  acceptance  of  structure. 

Cited  in  note  (20  L.  R.  A.  562,  565)  on  payment  to  contractors  or  subcon- 
tractors as  affecting  lien  of  subordinate  claimants. 

—  Necessity    of    recordlnar    contract. 

Cited  in  McClain  v.  Hutton,  131  Cal.  144,  63  Pac.  182,  holding  personal  judg- 
ment against  owner  on  unrecorded  contractor's  contract,  not  proper;  Laidlaw  v. 
Marye,  133  Cal.  173,  65  Pac.  391,  holding  terms  of  building  contract,  void  for 
failure  to  record,  control  recovery  of  contractor  in  assumpsit;  Barker  v.  Doherty, 
97  Cal.  12,  31  Pac.  1117,  holding  building  contract,  void  because  unrecorded,  ad- 
missible in  evidence  to  determine  whether  lien  was  filed  before  building's  comple- 
tion; Butterworth  v.  Levy,  104  Cal.  510,  38  Pac.  897,  holding  record  of  insufficient 
memorandum  of  building  contract  does  not  affect  lienor's  right  to  proceed  as 
though  it  were  unrecorded. 

Distinguished  in  Maher  v.  Shull,   11   Colo.  App.   327,  52  Pac.   1115,  holding 
failure  to  record  contract  to  convey  interest  in  mining  claim  upon  completion 
of  certain  development  work,  not  give  employees  of  promisee's  ^contractor  lien  on 
property. 
Class  legrislatlon. 

Cited  in  State  v.  Gregory,  170  Mo.  604,  71  S.  W.  170,  holding  statute  imposing 
penalty  on  contractor  or  subcontractor  falsely  representing  where  material  pur- 
chased on  credit  is  to  be  used,  constitutional. 

6  L.  R.  A.  591,  DONOVAN  v.  JUDSON,  81  Cal.  334,  22  Pac.  682. 
Performance  of  condition  precedent. 

Cited  in  Southern  P.  R.  Co.  v.  Allen,  112  Cal.  461,  44  Pac.  796,  holding  that 
vendor  agreeing  to  convey  upon  receiving  government  patent  may  sue  for  pur- 
chase money  becoming  due  on  fixed  date  without  tendering  conveyance. 

Cited  in  note  (12  L.  R.  A.  245)  on  rights  and  remedies  of  vendor. 

6  L.  R.  A.  594,  Re  JESSUP,  81  Cal.  408,  22  Pac.  742,  1028,  21  Pac.  976. 
Jurisdiction  to  detemilne  contested  helrslilp. 

Cited  in  Morton  v.  Morton,  62  Neb.  423,  87  N.  W.  182,  holding  that  appeal 
lies  from  order  denying  petition  for  distribution  of  personalty. 
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'Wliem  rehearfnir  may  be  arranted. 

Cited  in  Merchant's  Nat.  Bank  v.  Grunthal,  39  Fla.  394,  22  So.  685,  holding  that 
appellate  court  cannot  grant  rehearing  after  filing  of  its  mandate  in  court  below. 

Evidence   of  parentaire. 

Cited  in  Watson  v.  Richardson,  110  Iowa,  691,  80  N.  W.  407,  holding  nimors 
and  current  reports  as  to  paternity  of  claimant,  incompetent. 

Cited  in  footnote  to  Re  Rohrer,  50  L.  R.  A.  350,  which  holds  acknowled2'».ent 
of  illegitimate  child  by  father's  allegation  in  sworn  pleading  sufficient,  though 
not  expressly  made,  to  admit  child  to  heirship. 

Cited  in  notes  (52  L.  R.  A.  501,  504)   resemblance  as  evidence  of  relationship: 
(35  L.  R.  A.  802,  805)  on  use  of  photographs  as  evidence;    (28  L.  R.  A.  702)   on 
right  to  compel  accused  to  exhibit  himself  for  identification. 
Construction  of  leirltlmncF  atatntea. 

Cited  in  Morton  v.  Morton,  62  Neb.  426,  87  N.  W.  182,  holding  that  "adopted 
into  family*'  refers  to  public  acknowledgment  and  recognition  of  child,  and  not 
to  statutory  adoption  proceedings;  Re  Gorkow,  20  Wash.  573,  56  Pac.  385,  holding 
illegitimate  entitled  to  support  during  minority  where  paternity  established  by 
written  acknowledgment;  Thomas  v.  Thomas,  64  Neb.  589,  90  N.  W.  630,  holding 
that  statutes  for  relief  of  ill^itimate  children  should  have  fair  construction. 

Overruled  in  part  in  Re  De  Lareaga,  142  Cal.  169,  75  Pac.  790,  holding  ac- 
knowledged illegitimate  child,  not  received  into  father's  home,  or  among  hif^ 
kindred,  not  legitimated  by  adoption. 

Helralilp  of  adopted  clilld. 

Distinguished  in  Bray  v.  Miles,  23  Ind.  App.  443,  54  N.  E.  446,  holding  adopted 
child  entitled  to  take  under  will  of  grandparent  in  favor  of  children's  children. 

6  L.  R.  A.  601,  CHIPPEWA  VALLEY  &  S.  R.  CO.  v.  CHICAGO,  ST.  P.  M.  &  O. 

R.  CO.  75  Wis.  224,  44  N.  W.  17,  25. 
Contract   aaralnst   pnbllc   policy^. 

Cited  in  Deering  v.  Cunningham,  63  Kan.  180,  54  L.  R.  A.  412,  65  Pac.  263, 
holding  contract  for  pecuniary  consideration,  to  withdraw  opposition  to  pardon 
and  to  use  influence  in  its  favor,  invalid ;  Richardson  v.  Scott's  Bluff  County,  59 
Neb.  410,  48  L.  R.  A.  298,  80  Am.  St.  Rep.  082,  81  N.  W.  309,  holding  contract 
to  draft  appropriation  bill,  secure  introduction  and  hearing,  and  do  all  things 
needful  to  secure  passage,  for  "liberal"  contingent  compensation,  void;  Young  v. 
Thompson,  14  Colo.  App.  315,  59  Pac.  1030,  holding  contract  to  suppress  evidence, 
void;  Owens  v.  Wilkinson,  20  App.  D.  C.  71,  holding  agreement  involving  per- 
sonal solicitation  of  congressmen,  not  enforceable;  Herman  v.  Oconto,  100  Wi^ 
399,  76  N.  W,  364,  holding  evidence  of  fraud,  bribery,  and  corruption  used  to  at- 
tain municipal  contract,  admissible  under  general  allegation. 

Cited  in  footnotes  to  Gloucester  Isinglass  &  Glue  Co.  v.  Russia  Cement  Co,  12 
L.  R,  A.  563,  which  holds  agreement  to  prevent  competition  between  corporation? 
in  manufacture  of  glue  under  patent,  valid;  Brooks  v.  Cooper,  21  L.  R.  A.  617. 
which  holds  void,  contract  between  newspapers  for  alternate  selection  and  divi- 
sion of  profits  of  public  printing. 

Cited  in  notes  ( 12  L.  R.  A.  121)  as  to  contracts  not  binding  on  makers:  (30 
L.  R.  A.  738)  as  to  validity  of  contract  for  services  to  procure  legislation;  (8  L. 
R.  A.  497,  6  L.  R,  A.  615)  as  to  validity  of  contracts  against  public  policy. 
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Distinguished  in  Gilmorc  v.  Roberts,  79  Wis.  453,  48  X.  W.  522,  holding  chattel 
mortgage  to  payee  "or  bearer,"  not  void  because  taken  by  "bearer"  who  furnished 
the  loan,  to  evade  taxes;  Houlton  v.  Nichol,  93  Wis.  400,  33  L.  R.  A.  168,  57  Am. 
St.  Rep.  928,  67  N.  W.  715,  holding  contract  for  securing  public  lands  to  be  opened 
to  settlement  as  matter  of  right,  valid;  Chesebrough  v.  Conover,  140  N.  Y.  387,  35 
N.  £.  633,  upholding  recovery  on  contract  to  draw  legislative  bills,  explain  them,, 
and  secure  their  introduction;  Dunham  v.  Hastings  Pavement  Co.  56  App.  Div. 
"249,  67  N.  Y.  Supp.  632,  holding  contract  to  call  upon  and  secure  inspection  of 
pavement  by  municipal  officers,  not  invalid  per  se. 
Corporation  as  person. 

Cited  in  Segnitz  v.  Garden  City  Bkg.  &  T.  Co.  107  Wis.  178,  50  L.  R.  A.  330,  81 
Am.  St.  Rep.  830,  83  N.  W.  ?^,  and  State  ex  rel  Atty.  Gen.  v.  Portage  City  Water 
€o.  107  Wis.  451,  83  N.  W.  697,  holding  that  word  "person"  in  legislative  enact- 
ments includes  corporations. 

6  L.  R.  A.  610,  GIFFORD  v.  CORRIGAN,  117  X.  Y.  257,  15  Am.  St.  Rep.  508,  22 

N.  E.  756. 
Enforcement  of  lien  or  claim* 

Cited  in  New  York  L.  Ins.  Co.  v.  Aitkins,  125  N.  Y.  670,  26  N.  E.  732,  holding 
mortgagee  entitled  to  enforce  claim  against  grantee  of  mortgagor  assuming  pay- 
ment, in  spite  of  subsequent  release  by  grantor;  Clark  v.  Howard,  150  N.  Y.  238, 
44  N.  £.  695,  holding  creditor  entitled  to  enforce  claim  against  another  creditor 
taking  conveyance  of  debtor's  property  under  guaranty  of  payment  of  debts; 
Parraga  v.  Ribon,  44  App.  Div.  96,  61  N.  Y.  Supp.  1024,  holding  creditor  entitled 
to  enforce  claim  against  party  assuming  same  in  consideration  of  mortgage  by 
-debtor;  Magill  v.  Brown  Bros.  20  Tex.  Civ.  App.  676,  50  S.  W.  143,  holding  mort- 
gagee entitled  to  security  given  by  mortgagor  to  second  mortgagee  as  collateral  to 
mortgagor's  promise  to  pay  off  first  mortgage;  Binghamton  Sav.  Bank  v.  Bing- 
hamton  Trust  Co.  85  Hun,  80,  32  N.  Y.  Supp.  657,  holding  mortgagee  entitled  to 
■enforce  debt  personally  against  grantee  of  separate  interest  where  deed  expressly 
assumes  payment  of  mortgage;  Cook  v.  Berrott,  50  N.  Y.  S.  R.  164,  21  N.  Y.  Supp. 
358,  holding  creditors  entitled  to  enforce  covenant  of  third  party  to  debtor,  where 
remedies  against  debtor  omitted  in  reliance  thereon;  Williams  y.  Fisher,  8  Misc. 
316,  28  N.  Y.  Supp.  739,  holding  plaintiff's  attorney  entitled  to  enforce  promise 
of  defendant  to  pay  counsel  fees,  contained  in  release  obtained  from  plaintiff 
-without  attorney's  knowledge;  Glens  Falls  Gaslight  Co.  v.  Van  Vranken,  11  App. 
Div.  424,  42  N.  Y.  Supp.  339,  holding  gas  company  entitled  to  sue  on  contract 
lygtween  city  and  sewer  contractor,  providing  for  payment  of  damages  for  injury 
to  gas  pipes;  Wilson  v.  Whitmore,  92  Hun,  469,  36  N.  Y.  Supp.  550,  holding 
sureties  on  statutory  bond  of  contractor  to  municipality  liable  to  material  man; 
American  Nat.  Bank  v.  Klock,  58  Mo.  App.  345,  holding  party  taking  as  collat- 
eral, notes  secured  by  mortgages  assumed  by  grantees,  entitled  to  enforce  same 
against  grantees. 

Cited  in  notes  (7  L.  R,  A.  35)  on  personal  liability  of  vendee  assuming  encum- 
l)rance;  (8  L.  R.  A.  317)  on  mortgagor  conveying  premises  subject  to  mortgage 
-debt. 

Distinguished  in  Coleman  v.  Hiler,  85  Hun,  551,  33  N.  Y.  Supp.  357;  Buffalo  Ce- 
ment Co.  V.  McNaughton,  90  Hun,  79,  35  N.  Y.  Supp.  453 ;  Street  v.  Goodale,  77 
Mo.  App.  321;  Townsend  v.  Rackham,  143  X.  Y.  522,  38  N.  E.  731,— holding 
that  beneficiary  of  promise  cannot  enforce  same  where  promisee  under  no  liabiU 
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ity  to  beneficiary;  Barnes  v.  Hekla  F.  Ins.  Co.  56  Minn.  42,  45  Am.  St.  Rep.  438.. 

57  N.  W.  314,  holding  insured  entitled  to  sue  reinsurer  only  where  contract  of  lat- 
ter expressly  names  insured;  Watkins  v.  Reynolds,  123  X.  Y.  218,  25  N.  E.  322. 
holding  that  equitable  mortgagee  cannot  enforce  claim  against  purchaser  without 
notice  from  debtor,  assuming  other  debts,  though  notified  before  payment,  where 
purchaser  not  released  by  subrogated  creditors;  Blass  v.  Terry,  166  N.  Y.  129, 
50  N.  £.  953,  holding  presumption  that  grantee  in  recorded  deed  containing  cove- 
nant to  pay  mortgage,  assumed  debt,  rebutted  by  proof  that  grantee  is  married 
woman  acting  through  husband  and  in  fact  ignorant  of  covenant ;  Albere  v.  Kings- 
land,  37  N.  Y.  S.  R,  409,  13  N.  Y,  Supp.  794,  holding  defect  of  parties  for  want 
of  holder  of  mortgage,  in  action  by  mortgagor  against  mortgagee  for  failure  of 
latter  to  pay  samf^  in  pursuance  of  promise,  available  only  on  demurrer. 
Airency. 

Cited  in  Cowen  v.  Winters,  37  C.  C.  A.  630,  96  Fed.  931,  holding  railroad  au- 
thorizing another  line  to  issue  tickets  good  over  either,  bound  by  latter's  contract. 
DellTery   of   deed. 

Cited  in  Townsend  v.  Rackham,  143  N.  Y.  523,  38  N.  £.  731,  holding  record  of 
deed  not  conclusive  evidence  of  delivery. 

6  L.  R.  A.  615,  ADAMS  COUNTY  v.  HUNTER,  78  Iowa,  328,  43  N.  W.  208. 
Compensation   of  public   olHcer   In   excess   of   statutory  allo^rance. 

Cited  in  Ryce  v.  Osage,  88  Iowa,  564,  55  N.  \V.  532,  holding  promise  to  pay 
city  attorney  extra  fee  for  official  services,  void;  Council  Bluffs  v.  Waterman,  86 
Iowa,  693,  53  N.  W.  289,  holding  aldermen  required  to  act  as  board  of  equaliza- 
tion not  entitled  to  extra  compensation;  Tracy  v.  Jackson  County,  115  Iowa,  256. 
88  N.  W.  362,  holding  county  treasurer  not  entitled  to  extra  compensation  for 
extraordinary  duties  performed  in  official  capacity;  State  ex  rcl.  Axen  v.  Meser\-e, 

58  Neb.  453,  78  N.  W.  721,  holding  county  treasurer  entitled  only  to  compensa- 
tion fixed  by  law  for  performance  of  official  duties ;  Dorsett  v.  Garrard,  85  Gra,  737. 
11  S.  £.  768,  holding  purchaser's  agreement  to  pay  commission  on  sale  by  countj- 
commissioner  in  performance  of  duty,  illegal ;  Kollock  v.  Dodge,  105  Wis.  207,  80- 
N.  W.  608  (dissenting  opinion),  majority  holding  council  may  agree  to  pay  city 
engineer  additional  compensation  for  extra  official  services. 

Cited  in  footnote  to  Buck  v.  Eureka,  30  L.  R,  A.  409,  which  holds  void,  con- 
tract to  pay  city  attorney  other  compensation  than  salary  for  conducting  liti<^- 
tion  for  city. 
Contracts  against  pnbllc  policy. 

Cited  in  footnotes  to  Brooks  v.  Cooper,  21  L.  R.  A,  617,  which  holds  void  con- 
tract between  newspapers  for  alternate  selection  and  division  of  profits  of  public- 
printing;  Gloucester  Isinglass  &,  Glue  Co.  v.  Russia  Cement  Co.  12  L.  R.  A.  563. 
which  holds  agreement  to  prevent  competition  between  corporations  in  manufac- 
ture of  glue  under  patent,  valid. 

Cited  in  notes  (12  L.  R.  A.  121)  on  contracts  not  binding  on  makers;  (6  L,  R> 
A.  602)   on  contracts  void  as  against  public  policy. 

6  L.  R,  A.  617,  CARLISLE  v.  KILLEBREW,  89  Ala.  329,  6  So.  766. 
O^rnerslilp  of  crops. 

Cited  in  note  (23  L.  R.  A.  477)  on  sale  or  mortgage  of  future  crops. 
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Jadarmentai  Ito-vr  far  concluslTe. 

Cited  in  Kohn  v.  Haas,  95  Ala.  479,  12  So.  577 ;  Wiggins  v.  Steiner,  103  Ala. 
657,  16  So.  8,  holding  that  judgment  cannot  be  altered  after  terra  save  to  correct 
mere  clerical  errors,  unless  void  on  its  face;  Carlisle  v.  Killebrew,  91  Ala.  353,  24 
Am.  St.  Pep.  915,  8  So.  365,  holding  judgment  in  ejectment  following  description 
of  land  in  declaration,  not  void  on  its  face,  because  of  uncertainty. 

AdmlMlbillty  of  Indfrmeiit. 

Cited  in  footnote  to  State  v.  Bradneck,  43  L.  R.  A.  620,  which  holds  judgment 
of  dismissal  in  divorce  suit  for  adultery  inadmissible  in  criminal  prosecution  for 
nonsupport  of  wife. 

Appeal;    consideration    of   objectlonn   to   evidence. 

Cited  in  Waxelbaum  v.  Bell,  91  Ala.  333,  8  So.  571,  holding  general  objection  to 
admission  of  evidence,  without  stating  grounds,  not  available  on  appeal;  White 
V.  Craft,  91  Ala.  142,  8  So.  420,  holding  objection  to  admissibility  of  evidence  dis- 
regarded on  appeal,  if  grounds  do  not  appear  on  face  of  record. 

6  L.  R  A.  619,  STAUB  v.  KENDRICK,  121  Ind.  226,  23  N.  E.  79. 
Articles   Included   In   bairflraare. 

Cited  in  Runyan  v.  Central  R.  Co.  61  N.  J.  L.  542,  43  L.  R.  A.  287,  68  Am.  St. 
Rep.  711,  41  Atl.  367,  holding  that  passenger's  baggage  includes  rubbers,  gloves, 
and  catalogues  and  memoranda  carried  for  business  purposes  of  journey,  but  not 
package  of  nails  and  letter  file. 

Carrier's  liability  for  loss  of  bagrarafre. 

Cited  in  notes  (6  L.  R.  A.  810)  on  duty  of  carriers  as  bailees;  (11  L.  R.  A. 
760)  on  liability  of  common  carrier  for  loss  of  baggage  (34  L.  R.  A.  138,  139) 
on  liability  of  baggage  transfer  companies;    (12  L.  R.  A.  397)   on  bailment. 

Wlto    are    common    carriers. 

Cited  in  footnote  to  Wade  v.  Lutcher  &  M.  Cypress  Lumber  Co.  33  L.  R.  A. 
255,  which  holds  provision  making  all  railroads  carriers  inapplicable  to  business 
corporation  operating  railroad  on  own  property. 

C  L.  R.  A.  621,  STATE  v.  GOODWILL,  33  W.  Va.  179,  25  Am.  St.  Rep.  863,  10  S. 

E.  285. 
Class  leirlslatlon  I   freedom   to  contract. 

Cited  in  Dugger  v.  Mechanics'  &  T.  Ins.  Co.  95  Tenn.  259,  28  L.  R.  A.  800,  32 
S.  W.  5,  holding  act  regulating  payment  of  loss  under  policies,  excepting  cotton 
in  bales,  valid;  State  v.  Wilson,  7  Kan.  App.  446,  53  Pac.  371,  holding  act  regu- 
lating weighing  of  coal  at  mines,  valid;  Com.  v.  Brown,  8  Pa.  Super.  Ct.  355,  45 
W.  N.  C.  75,  Affirming  6  Pa.  Dist.  R.  775,  20  Pa.  Co.  Ct.  255,  28  Pittab.  L.  J.  N. 
S.  181,  holding  act  requiring  mining  operator  to  weigh  coal  before  screening,, 
invalid;  Re  House  Bill  No.  203,  21  Colo.  28,  39  Pac.  431,  holding  act  reguIating^ 
the  weighing  of  coal  at  mines,  void ;  State  v.  Foster,  22  R.  I.  176,  50  L.  R,  A.  344> 
46  Atl.  833,  holding  act  applying  to  all  itinerant  peddlers,  valid;  State  v.  Gar- 
broski.  111  Iowa,  499,  56  L.  R.  A.  572,  82  Am.  St.  Rep.  524,  82  N.  W.  959,  hold- 
ing act  requiring  peddler  to  procure  license,  but  exempting  veterans,  void;  Haigh 
V.  Bell,  41  W.  Va.  24,  31  L.  R.  A.  132,  23  S.  E.  666,  holding  act  valid,  making^ 
applicable  to  all  counties,  provision  applying  to  one;  Ruhstrat  v.  People,  185  IlL 
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140,  49  L.  R.  A.  183,  76  Am.  St.  Rep.  30,  67  N.  E.  41,  holding  that  trade-mark  on 
label  with  national  flag,  may  be  used  for  advertising;  People  ew  rel.  Rodgers  v. 
Coler,  166  N.  Y.  18,  52  L.  R.  A.  822,  82  Am.  St.  Rep.  605,  69  N.  E.  716,  denying 
power  of  legislature  to  fix  corapei.:»ation  which  cities  must  pay  for  labor;  West 
Virginia  Transp.  Co.  v.  Standard  Oil  Co.  60  W.  Va.  616,  66  L.  R,  A.  808,  88  Am. 
St.  Rep.  895,  40  S.  E.  591,  holding  that  oil  company  may  enlarge  its  business  by 
buying  every  competitor  in  sight;  Leep  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  58  Ark. 
421,  23  L.  R.  A.  270,  41  Am.  St.  Rep.  109,  25  S.  W.  75,  holding  act  regulating  pay- 
ment of  wages  of  employees  of  railroads  and  railway  contractors,  void ;  S.  A.  &  A. 
P.  R.  Co.  V.  Wilson,  4  Tex.  App.  Civ.  Cas.  (White  u,  W.)  674,  10  S.  E.  287,  holding 
statute  imposing  penalty  on  railroads  for  failure  to  pay  employee  within  pre- 
scribed time,  unconstitutional ;  Low  v.  Rees  Printing  Co.  41  Neb.  140,  24  L.  R.  A. 
708,  43  Am.  St.  Rep.  670,  59  N.  W.  362,  holding  eight  hours  law  which  excepted 
farm  and  domestic  labor,  invalid ;  Cleveland  v.  Clements  Bros.  Constr.  Co.  67  Ohio 
St.  222,  69  L.  R.  A.  782,  93  Am.  St.  Rep.  670,  65  X.  E.  885,  holding  statute 
limiting  day's  work  of  laborers  on  public  works  to  eight  hours,  unconstitutional; 
Braceville  Coal  Co.  v.  People,  147  111.  71,  22  L.  R,  A.  342,  37  Am.  St.  Rep,  206. 
35  N.  E.  62,  holding  act  that  companies  engaged  in  certain  classes  of  work  should 
pay  weekly  wages  invalid;  Union  Cent.  L.  Ins.  Co.  v.  Chowning,  86  Tex.  659,  24 
L.  R.  A.  606,  26  S.  W.  962,  holding  act  compelling  insurance  companies  to  pay 
penalty  with  attorney's  fees  for  delay  in  settling  losses,  valid;  State  v.  Haun,  61 
Kan.  157,  47  L.  R.  A.  373,  69  Pac.  340,  holding  act  to  secure  payment  of  wagers 
to  laborers  and  others,  invalid;  Luman  v.  Kitchens  Bros.  Co.  90  Md.  27,  46  L.  R. 
A.  396,  44  Atl.  1061,  holding  act  regulating  sale  of  goods  by  railroads  and  mining 
companies  to  employees  in  single  coimty,  ^oid;  Com.  v.  Perry,  165  Mass.  122,  14 
L.  R.  A.  328,  31  Am.  St.  Rep.  533,  28  N.  E.  1126,  holding  act  forbidding  imposi 
tion  of  fine  on  weavers  for  poor  work,  invalid;  Re  Morgan,  26  Colo.  448,  47  L.  R. 
A.  66,  77  Am.  St.  Rep.  269,  58  Pac.  1071,  holding  act  regulating  hours  in  mines, 
smelting  and  ore  reduction  works,  void;  Johnson  v.  Gk)odyear  Min.  Co.  127  Cal. 
13,  47  L.  R.  A.  342,  78  Am.  St.  Rep.  17,  69  Pac.  304,  holding  act  regulating  wagi^ 
of  employes  of  corporations  void;  Ritchie  v.  People,  166  III.  104,  29  L.  R.  A.  82, 
46  Am.  St.  Rep.  316,  40  N.  E.  454,  holding  act  forbidding  employment  of  females 
in  any  factory  or  workshop,  invalid;  Frorer  v.  People,  141  111.  182,  16  L.  R.  A. 
496,  31  N.  E.  395,  holding  act  forbidding  truck  system  by  certain  classes  of 
employers,  invalid;  State  v.  Loomis,  115  Mo.  318,  21  L.  R.  A.  792,  22  S.  W.  350, 
holding  act  prohibiting  those  engaged  in  mining  and  manufacturing  from  issuing 
anything  but  lawful  money  or  negotiable  paper  in  payment  of  labor,  invalid; 
State  V.  Julow,  129  Mo.  173,  29  L.  R.  A.  258,  50  Am.  St.  Rep.  443,  31  S.  W.  781, 
holding  act  prohibiting  discharge  of  labor  unionists,  invalid;  Low  v.  Rees  Print- 
ing Co.  41  Neb.  146,  24  L.  R.  A.  708,  43  Am.  St.  Rep.  670,  59  N.  W.  362,  holding 
laborer  has  right  to  contract  for  the  price  at  which  he  will  work;  Palmer  v. 
Tingle,  55  Ohio  St.  445,  45  N.  E.  313,  holding  act  giving  lien  to  laborers  or  ma- 
terial men  under  contract  with  agent  of  owner  or  subcontractor,  void;  State  v. 
Fire  Creek  Coal  &  Coke  Co.  33  W.  Va.  189,  6  L.  R.  A.  359,  26  Am.  St.  Rep.  891, 
10  S.  E.  288,  holding  act  prohibiting  miners  and  manufacturers  from  selling  goods 
to  employee  at  higher  rates  than  to  others,  invalid;  Whitwell  v.  Continental 
Tobacco  Co.  64  L.  R.  A.  695,  60  C.  0.  A.  297,  126  Fed.  468,  holding  manufacturer 
refusing  to  sell  to  dealers  not  giving  exclusive  trade  except  at  prohibitive  prices, 
does  not  violate  anti-trust  act;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Matthews,  174  U.  S. 
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120,  43  L.  ed.  018,  19  Sup.  Ct.  Rep.  609  (dissenting  opinion),  majority  holding  that 
act  providing  for  attorney's  fee  in  actions  against  railroads  for  damages  by  fire, 
valid;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis,  165  U.  S.  le.'S,  41  L.  od.  671,  17  Sup.  Ct. 
Hep.  255,  holding  act  providing  for  payment  of  attorney's  fees  in  actions  against 
railroads  for  killing  stock,  void;  Virginia  Development  Co.  v.  Crozer  Iron  Co.  90 
Va.  130,  44  Am.  St.  Rep.  893,  17  S.  E.  806,  holding  liens  for  supplies  to  manufac- 
turing companies  superior  to  deeds  of  trust,  valid;  Dixon  v.  Poe,  159  Ind.  497, 
60  L.  R.  A.  310,  96  Am.  St.  Rep.  309,  66  N.  E.  518,  holding  act  requiring  redemp- 
tion in  money  of  token  issued  by  merchants  to  coal  miners  assigning  wages,  in- 
valid class  legislation;  State  v.  Smiley,  65  Kan.  285,  69  Pac.  199  (dissenting 
opinion),  majority  sustaining  statute  prohibiting  anti-competitive,  price-control- 
ling trade  agreements. 

Cited  in  footnotes  to  Anderton  v.  Milwaukee,  16  L.  R.  A.  830,  which  holds 
discrimination  between  lot  owners  as  to  compensation  for  change  of  street  grade 
void;  State  v.  Snow,  11  L.  R.  A.  355,  which  holds  regulation  for  marking  pack- 
ages of  lard  and  substitutes,  not  violation  of  due  process  of  law;  Hancock  v. 
Yaden,  6  L.  R.  A.  676,  which  holds  statute  prohibiting  employees  of  mining  and 
manufacturing  companies  contracting  to  receive  wages  in  other  than  money,  not 
unjust  discrimination;  Braceville  Coal  Co.  v.  People,  22  L.  R.  A.  340,  which 
holds  unconstitutional,  statute  requiring  weekly  payment  of  wages  by  specified 
corporations. 

Distinguished  in  Dennis  v.  Moses,  18  Wash.  592,  40  L.  R.  A.  314,  52  Pac.  333 
(dissenting  opinion),  majority  denying  right  to  waive  in  mortgage,  statute  re- 
lating to  appraisement  before  foreclosure;  State  v.  Nelson,  62  Ohio  St.  103,  26 
L.  R,  A.  320,  39  N.  E.  22,  holding  act  requiring  street  car  operators  to  provide 
for  well-being  of  employees,  valid;  State  v.  Peel  Splint  Coal  Co.  36  W.  Va.  822, 
17  L.  R.  A.  401,  16  S.  E.  1000,  holding  act  regulating  weighing  coal  without 
screening  valid. 

«  L.  R.  A.  625:  ARMSTRONG  v.  POMEROY  NAT.  BANK,  46  Ohio  St.  612,  16 
Am.  St.  Rep.  655,  22  N.  E.  866. 

¥*lctitioiia  payee. 

Followed  in  Chism  v.  First  Nat.  Bank,  96  Tenn.  649,  32  L.  R.  A.  781,  foot- 
note, p.  778,  54  Am.  St.  Rep.  863,  36  S.  W.  387,  holding  bank  liable  for  payment 
of  check  on  forged  indorsement  of  fictitious  payee  supposed  by  maker  to  be 
■genuine. 

Cited  in  Building  &  Savings  Co.  v.  Bank,  3  Ohio  S.  &  C.  P.  Dec.  690,  hold- 
ing indorsement  by  third  person  of  name  of  fictitious  payee,  supposed  to  be  genu- 
ine by  maker,  forgery;  Tolman  v.  American  Nat.  Bank,  22  R.  I.  466,  52  L.  R.  A. 
^79,  84  Am.  St.  Rep.  850,  48  Atl.  480,  holding  bank  paying  on  forged  name  of 
payee  liable,  although  drawer  intended  proceeds  for  person  receiving  same  who 
represented  himself  to  be  person  whose  name  he  forged;  Shipman  v.  Bank  of 
«tate,  126  N.  Y.  331,  12  L.  R.  A.  797,  22  Am.  St.  Rep.  821,  27  N.  E.  371,  holding 
i^hat  only  paper  knowingly  made  payable  to  fictitious  persons  is  payable  to 
l)earer. 

Cited  in  notes  (26  L.  R.  A.  570)  on  negotiability  of  check;  (39  L.  R.  A.  426, 
429)  on  use  of  fictitious  name  as  affecting  validity  of  instrument. 

Distinguished  in  Crippen  v.  American  Nat.  Bank,  51  Mo.  App.  618,  and 
Meridian  Nat.  Bank  v.  First  Nat.  Bank,  7  Ind.  App.  329,  62  Am.  St.  Rep. 
460,  33  N.  E.  247,  holding  paper  good  in  hands  of  bona  fide  holder  when  maker 
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supposed  person  to  whom  it  was  delivered  was  payee,  although  fictitious  name 

given. 

Payment  of  forgred   paper. 

Cited  in  State  ex  rel.  Boston  Woven  Hose  Co.  v.  Lewis,  4  Ohio  N.  P.  177,. 
holding  county  treasurer  liable  for  payment  of  warrant  on  agent's  unauthorized 
indorsement;  J.  N.  Houston  Grocer  Co.  v.  Farmers'  Bank,  71  Mo.  App.  139, 
holding  as  against  drawer,  payments  made  by  drawee  upon  forged  indorsements 
are  at  latter's  peril. 

Cited  in  footnote  to  First  Nat.  Bank  v.  Northwestern  Nat.  Bank,  26  L.  R. 
A.  289,  which  holds  genuineness  of  indorsement  not  admitted  by  drawee  accept- 
ing or  paying  check. 

Cited  in  note  (50  L.  R.  A.  80,  81,  83)  as  to  who  must  bear  loss  on  check  or 
bill  issued  or  indorsed  to  impostor. 

Distinguished  in  Burnet  Woods  Bldg.  &  Sav.  Co.  v.  German  Nat.  Bank,  3  Ohio 
N.  P.  99,  4  Ohio  Dec.  303,  holding  that  depositor  in  business  requiring  draw- 
ing of  cheeks  owes  banker  duty  of  ordinary  care. 

6  L.  R.  A.  629,  BOSTON  v.  SIMMONS,  150  Mass.  461,  15  Am.  St.  Rep.  230, 

23  N.  E.  210. 
Civil  action  in  natnre  of  conspiracy. 

Cited  in  Root  v.  Rose,  6  N.  D.  580,  72  N.  W.  1022,  holding  that  conspiracy- 
will  not  of  itself  transmute  nonactionable  into  actionable  torts;  More  v.  Finger^ 
128  Cal.  319,  60  Pac.  933,  holding  that  conspiracy,  not  being  gist  of  action  for 
wrong,  need  not  be  proved;  Porter  v.  Mack,  50  W.  Va.  584,  40  S.  E.  459, 
holding  that  action  on  case  in  nature  of  conspiracy  has  been  substituted  for 
common-law  actions  of  conspiracy. 
Doty   of  person  acting:   in   position   of  trvat. 

Cited  in  Alvord  v.  Cook,  174  Mass.  127,  54  N.  E.  499,  upholding  actions  to 
recover  commissions  where  brokers  for  seller  and  buyer  agreed  to  divide  com- 
missions; Land,  Log  &  Luxpber  Co.  v.  Mclntyre,  100  Wis.  261,  69  Am.  St.  Rep. 
925,  75  N.  W.  969,  holding  county  supervisors  personally  liable  for  audit  of 
claims  they  have  no  right  to  audit;  Emmons  v.  Alvord,  177  Mass.  470,  59  N.  B. 
126,  holding  that  confidential  relations  make  tort  of  acts  that  would  otherwise 
not  be  so. 
Recovery  from  -vrrongrdoem. 

Cited  in  Emmons  v.  Alvord,  177  Mass.  470,  59  N.  £.  126,  holding  those  who 
assist  in  agent's  tort  jointly  liable;  Illinois  C.  R.  Co.  v.  Foulks,  191  111.  69,  60 
N.  £.  890,  holding  that  injured  person  can  take  judgment  against  which  of  tort 
feasors  he  chooses;  Emmons  v.  Alvord,  177  Mass.  470,  59  N.  £.  126,  holding 
measure  of  damages  for  tort  in  sale,  difference  between  what  owner  received 
and  what  he  ought  to  have  received. 

Cited  in  footnote  to  Bonte  v.  Postell,  51  L.  R.  A.  187,  which  denies  joint  lia- 
bility of  different  lot  owners  for  injury  by  discharge  of  surface  water. 

6  L.  R.  A.  632,  LEONARD  v.  LEONARD,  151  Mass.  151,  21  Am.  St.  Rep.  437, 

23  N.  E.  732. 
ImpriBonment   a«   affectlnar   naarital    relation. 

Cited  in  note  (31  L.  R.  A.  519)  on  effect  of  conviction  and  sentence  of  either 
husband  or  wife  upon  marriage  relation. 
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Conatrnction  of  term  <'priaon." 

Cited  in  Sturtevant  v.  Com.  158  Mass.  600,  33  N.  E.  648,  holding  in  statute 
imposing  heavier  punishment  upon  person  twice  before  "committed  to  prison  in 
this  or  any  other  state,"  word  "prison"  not  limited  to  state  prison. 

•6  L.  R.  A.  633,  COM.  USE  OF  ALLEGHENY  COUNTY  v.  MILLER,  131  Pa. 

118,  18  Atl.  938. 
SSxerclae  of  police  po-vrer. 

Cited  in  footnote  to  Com.  v.  Roberts,  16  L.  R?  A.  401,  which  holds  requiring 
i^ater  closets  in  human  habitation  within  police  power. 

—  Reamlatlon  of  aale  of  articlea  of  food. 

Cited  in  Com.  v.  Hendley,  7  Pa.  Super.  Ct.  359,  28  Pittsb.  L.  J.  N.  S.  401, 
holding  restaurant  keeper  furnishing  oleomargarine  as  part  of  meal,  liable  for 
penalty. 

Cited  in  footnotes  to  State  v.  Hanson,  54  L.  R.  A.  468,  which  holds  sale  of 
unlabeled  cottolene  forbidden  by  statute  against  selling  unlabeled  imitation  of 
lard;  State  ex  rel,  Monnett  v.  Capital  City  Dairy  Co.  57  L.  R.  A.  181,  which 
sustains  statute  forbidding  sale  of  unmarked  oleomargarine;  State  v.  Myers,  35 
L.  R.  A.  844,  which  sustains  statute  requiring  oleomargarine  and  artificial  but- 
ter to  be  colored  pink;  Frost  v.  Chicago,  49  L.  R.  A.  657,  which  holds  void, 
•ordinance  prohibiting  colored  netting  over  package  of  fruit,,  etc.;  State  v.  Lay- 
ton,  62  L.  R.  A.  164,  which  sustains  statute  prohibiting  manufacture  or  sale  of 
•baking  powder  containing  alum. 

Cited  in  note  (11  L.  R.  A.  533)  on  regulation  and  prohibition  of  manufacture 
«nd  sale  of  oleomargarine. 

•6  L.  R.  A.  636,  FRIEND  v.  PITTSBURGH,  131  Pa.  305,  17  Am.  St.  Rep.  811, 

18  Atl.  1060. 
Place    of    payment. 

Cited  in  Skinker  v.  Butler  County,  112  Mo.  337,  20  S.  W.  613,  holding  county 
may,  as  part  of  instrument,  designate  place  of  payment  outside  county;  Re 
Boyle's  Limacy,  20  Pa.  Super.  Ct.  6,  holding  municipality  not  required  to  seek 
creditors  for  purpose  of  making  payment. 

Intereat. 

Cited  in  Vider  v.  Chicago,.  164  III.  357,  45  N.  E.  720,  holding  municipal  cor- 
poration not  liable  for  interest  except  in  express  contract. 

«  L.  R.  A.  637,  WILLIAMS  v.  WILLIAMS,  89  Ky.  381,  12  S.  W.  760. 
"Wldoir'a    rlffht    of    dovrer. 

Cited  in  note  (18  L.  R.  A.  79)  on  power  of  husband  or  his  creditors  to  defeat 
-wife's  right  of  dower. 

Statute  of  llmltationa. 

Cited  in  Davis  v.  Brown,  98  Ky.  489,  36  S.  W.  534,  holding  action  for  con- 
tinuous breach  of  parol  contract  barred  after  lapse  of  five  years  from  date  of 
contract.  - 
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6  L.  R.  A.  639,  WRIGHT  v.  GRIFFITH,  121  Ind.  478,  23  N.  E.  281. 

Unaccepted  offer. 

Cited  in  Pennsylvania  Co.  v.  Plotz,  125  Ind.  31,  24  N.  E.  343,  holding  men- 
proposition  or  offer  not  acted  on  or  accepted,  not  a  contract. 

GaarantF* 

Cited  in  Conduitt  v.  Ryan,  3  Ind.  A  pp.  6,  29  N.  E.  160,  holding  words  **1 
hereby  guarantee  payment  when  due,  etc.,"  an  absolute,  continuing  guaranty: 
Shearer  v.  R.  S.  Peale  &  Co.  9  Ind.  App.  288,  36  N.  E.  465,  construing  words 
"hereby  guarantees'  payment  ^f  amount,"  as  original  undertaking;  Lane  v. 
Mayer,  15  Ind.  App.  384,  44  N.  E.  73,  holding  guaranty,  "I  hereby  agree  to  hold 
myself  responsible  for,  and  agree  to  pay  for,"  original  undertaking;  Bryant  v. 
Stout,  16  Ind.  App.  393,  44  N.  E.  68,  holding  bond  conditioned  upon  faithful 
performance  of  contract  of  service  absolute,  continuing  undertaking;  Woody  v. 
Haworth,  24  Ind.  App.  637,  57  N.  E.  272,  holding  words  "I  guarantee  payment 
of  written  note  when  due,"  direct  and  absolute  engagement;  Nading  v.  McGregor. 
121  Ind.  470,  6  L.  R.  A.  687,  23  N.  E.  283,  holding  promise  to  do  what  anothe. 
is  bound  to  do,  in  case  of  latter's  failure,  original  undertaking;  Metzger  \. 
Hubbard,  153  Ind.  192,  54  N.  £.  761,  holding  words  "I  guarantee  pa3'nient  of/ 
direct  and  absolute  undertaking;  Walter  A.  Wood  Mowing  k  Reaping  Co.  v. 
Farnham,  1  Okla.  377,  33  Pac.  867,  holding  guarantor  of  promissory  note  liable 
on  maturity  without  notice  of  default. 

——  Notice    to   vvarantor. 

Cited  in  Jenkins  v.  Phillips,  18  Ind.  App.  567,  48  N.  E.  651,  holding  notice  of 
advances  after  notice  of  acceptance  of  guaranty  bond  imnecessary;  Xeagle  v. 
Sprague,  63  111.  App.  27,  holding  where  guarantor  would  know  that  guaranty 
would  be  accepted,  notice  unnecessary;  Sullivan  v.  Cluggage,  21  Ind.  App.  673, 
52  N.  E.  110,  holding  notice  of  default  of  principal  imnecessary  in  collateral  guar- 
anty; Closson  V.  Billman,  161  Ind.  616,  69  N.  E.  449,  holding  notice  of  accept- 
ance of  guaranty  executed  contemporaneously  with  bond  guaranteed,  unnecessan. 

Disapproved  in  German  Sav.  Bank  v.  Drake  Roofing  Co.  112  Iowa,  188,  51 
L.  R.  A.  761,  footnote  p.  758,  84  Am.  St.  Rep.  335,  83  N.  W.  960,  holding  notice' 
of  acceptance  necessary  to  bind  guarantors  of  payment,  to  bank,  of  notes,  etc,  to 
third  person. 

-^  Contlnninar  ffuarantF* 

Cited  in  Presbyterian  Bd.  of  Publication  &  S.  S.  Work  v.  Gilliford,  139  Ind. 
529,  38  N.  E.  404,  holding  guaranty  limited  in  amount  but  not  in  time,  con- 
tinuing guaranty;  S.  Hamill  Co.  v.  Woods,  94  Iowa,  250,  62  N.  W.  735,  holdin<r 
parol  evidence  admissible  to  show  whether  guaranty  "to  see  that  same  is  paid 
as  if  it  was  my  debt"  is  or  is  not  continuing  guaranty. 

ConBtrnction    of   inatramenta. 

Cited  in  Closson  v.  Billman,  161  Ind.  614,  69  N.  E.  449,  holding  bond  constru- 
able  with  contract  therein  referred  to. 

6  L.  R.  A.  641,  HERR  v.  DENVER  MILL,  k  MERCANTILE  CO.  13  Colo.  406. 

22  Pac.  770. 
Salea  —  NeceaaitF  of  continaed  change  of  poaaeaalon. 

Cited  in  Baur  v.  Beall,  14  Colo.  386,  23  Pac.  345,  holding  delivery  of  personal 
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property  by  vendor  reassuming  possession  as  agent  passes  no  title;  Springer 
V.  Kreeger,  3  Colo.  App.  491,  34  Pac.  269,  holding  sale  without  actual  or  con- 
structive change  of  possession  void  as  to  vendor's  creditors;  Anders  v.  Barton, 
3  Colo.  App.  327,  33  Pac.  142,  holding  bill  of  sale  without  giving  possession  of 
chattels  passes  no  title;  Allen  v.  Steiger,  17  Colo.  557,  31  Pac.  226,  holding  sale 
unaccompanied  by  delivery  and  change  of  possession  conclusively  presumed 
fraudulent. 

6  L.  R.  A.  646,  ATCHISON,  T.  &  S.  F.  R.  CO.  v.  LINDLEY,  42  Kan.  714,  16 
Am.  St.  Rep.  615,  22  Pac.  703. 

Second  appeal  in  47  Kan.  432,  28  Pac.  201. 

Contributory    nearliflrence  |    Tolvntarily   aMaminar    position    of    danirer. 

Cited  in  Ft,  Scott,  W.  k  W.  R.  Co.  v.  Sparks,  55  Kan.  295,  39  Pac.  1032,  hold- 
ing that  stock  shipper  injured  while  standing  on  top  of  car  when  in  motion, 
cannot  recover  for  injuries.  Walker  v.  Green,  60  Kan.  294,  56  Pac.  477,  holding 
Jiat  shipper  riding  in  freight  car  cannot  recover  for  injuries  from  negligent 
handling  of  car;  Kimball  v.  Palmer,  25  C.  C.  A.  396,  42  U.  S.  App.  399,  80  Fed. 
241,  holding  shipper  injured  in  attempting  to  climb  to  top  of  box  car,  guilty  of 
contributory  negligence;  Gross  v.  South  Chicago  City  R.  Co.  73  111.  App.  222, 
holding  trespasser  riding  on  top  of  freight  car  and  injured  through  contact  with 
trolley  wire  of  electric  railway,  guilty  of  contributory  negligence;  Church  v. 
Chicago,  M.  ft  St.  P.  R.  Co.  50  Minn.  220,  16  L.  R.  A.  863,  52  N.  W.  647,  holding 
bystander  assisting  in  switching  cars  at  request  of  "head  switchman,''  not  em- 
ployee, and  assumes  risk  of  position. 

Cited  in  note  (22  L.  R.  A.  664)  on  assumption  by  volunteer  of  ri3ks  of  service. 

DntF  not  to  wantonlF  injvre  another. 

Cited  in  Hendryx  v.  Kansas  City,  Ft.  S.  &  G.  R.  Co.  45  Kan.  379,  25  Pac.  893, 
holding  that  only  duty  railroad  owes  trespasser  on  train  is  not  wantonly  to  in- 
jure him. 

Cited  in  note  (22  L.  R.  A.  796)  on  rights  of  person  riding  on  pass  or  contract 
for  free  passage. 

6  L.  R.  A.  663,  CORT  v.  LASSARD,  18  Or.  221,  17  Am.  St.  Rep.  726,  22  Pac. 

1054. 
Contracts  for  personal  aervicea. 

Cited  in  notes  (11  L.  R.  A.  650)  on  special  services  for  professional  labor;   (12 
L.  R.  A.  497)  on  assignability  of  contracts  for  personal  services  requiring  special 
skill  and  knowledge. 
Injunction  againat  breach  of  contract. 

Cited  in  footnotes  to  Metropolitan  Exhibition  Co.  v.  Ewing,  7  L.  R.  A.  381, 
which  holds  contract  may  be  practically  enforced  by  enjoining  breach  of  negative 
promise;  Philadelphia  Ball  Club  v.  Lajoie,  58  L.  R.  A.  227,  which  authorizes 
injunction  against  baseball  player  violating  contract  to  play  for  certain  organi- 
zation, for  specified  time,  and  meanwhile  not  play  for  other  club. 

Cited  in  notes  (7  L.  R.  A.  779;  11  L.  R.  A.  116)  on  agreements  not  specifically 
enforceable;  (8  L.  R.  A.  626)  on  right  to  specific  performance  when  remedy  at 
law  adequate. 
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Distinguished  in  E.  Jaccard  Jewelry  CJo.  v.  O'Brien,  70  Mo.  App.  436,  holding 
that  equity  will  not  enjoin  breach  of  contract  for  services  of  salesman  of  avera^ 
ability;  Chain  Belt  Co.  v.  Von  Spreckelsen,  117  Wis.  122,  94  N.  W.  78,  dia- 
aolving  preliminary  injunction  against  violation  of  contract  for  services,  where 
defendant's  answer  alleges  others  in  plaintiff's  employ  have  same  knowledge 
and  skill. 

Implied  covena-nta. 

Cited  in  Southwest  Missouri  Light  Co.  v.  Joplin,  101  Fed.  28,  holding  grant 
of  twenty  year  electric  light  franchise  implies  covenant  not  to  compete  within 
that  time. 

«  L.  R.  A.  656,  MOAKLER  v.  PORTLAND  &  W.  VALLEY  R.  CO.  18  Or.  189, 

17  Am.  St.  Rep.  717,  22  Pac.  948. 
ContribotorF    negrllflrenoe. 

Cited  in  Benedict  v.  Minneapolis  &  St.  L.  R.  Co.  86  Minn.  228,  57  L.  R.  A. 
■641,  91  Am.  St.  Rep.  345,  90  N.  W.  360,  holding  protrusion  of  passenger's  head 
beyond  side  of  car,  from  curiosity,  contributory  negligence;  Emison  v.  Owyhee 
Ditch  Co.  37  Or.  581,  62  Pac.  13,  holding  in  action  for  overflowing  lands,  plain- 
tiff's method  of  irrigation  causing  accumulation  of  water  on  low  land,  not  con- 
tributory negligence;  Carrico  v.  West  Virginia  C.  &  P.  R.  Co.  39  W.  Va.  99. 
19  S.  E.  571,  holding  protrusion  of  passenger's  arm  from  window  not  enhancing? 
danger  of  injury,  does  not  affect  railroad's  liability;  Zumault  v.  Kansas  City 
Suburban  Belt  R.  Co.  175  Mo.  311,  74  S.  W.  1015,  holding  intending  pasaengoi 
sitting  on  station  platform  where  passing  train  could  strike  him,  facing  va 
direction  opposite  from  whence  train  was  expected,  guilty  of  contributory  negli- 
gence. 

Cited  in  note  (16  L.  R.  A.  93)  on  passenger's  negligent  exposure  of  person  at 
<»r  window. 
-^  IVben   qneation  for  JvrF* 

Cited  in  Gradert  v.  Chicago  &  N.  W.  R.  Co.  109  Iowa,  551,  80  N.  W.  5.59, 
holding  contributory  negligence  of  passenger  leaving  car  to  avoid  collision,  ques- 
tion for  jury. 

6  L,  R.  A.  661,  LEATHERS  v.  JANNEY,  41  La.  Ann.  1120,  6  So.  884. 
Corporation's  rlflrbt  to  sell  entire  property. 

Cited  in  Holmes  &  G.  Mfg.  Co.  v.  Holmes  &  W.  Metal  Co.  127  N.  Y.  259,  21 
Am.  St.  Rep.  448,  27  N.  E.  831,  holding  that  corporation  may,  with  stockholders* 
consent,  sell  all  its  property,  taking  stock  in  payment;  Phillips  v.  Providence 
Steam  Engine  Co.  21  R.  I.  305,  46  L.  R.  A.  562,  43  S.  E.  598,  holding  that  cor- 
poration may  dispose  of  property  by  majority  vote,  in  absence  of  fraud. 

Healinara  between   corporations   havingr  aame   pemon  as  director. 

Cited  in  Colorado  Fuel  &  Iron  Co.  v.  Western  Hardware  Co.  16  Utah,  11,  50 
Pac.  628,  holding  assignment  preferring  another  corporation  not  invalidated  by 
vote  of  director  common  to  both,  not  affecting  result. 

Cited  in  note    (33  L.  R.  A.   789)    on  contracts  between  corporations  having 
common  directors  or  officers. 
Pledflreea  of  atoclc  bonnd  by  stoclcholdem'  action. 

Cited  in  Spokane  v.  Amsterdamsch  Trustees  Kantoor,  22  Wash.  178,  60  Pac 
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141,  holding  pledgees  of  stock  bound  by  action  of  shareholders  authorizing  con- 
veyance of  property;  Elyea  v.  Lehigh  Salt  Min.  Co.  45  App.  Div.  236,  60  N.  Y. 
Supp.  1050,  holding  that  pledgee  of  stock  cannot  have  transfer  of  corporafe 
property  with  assent  of  record  stockholders  set  aside. 

6  L.  R.  A.  663,  LEMON  v.  GRAHAM,  131  Pa.  447,  19  Atl.  48. 
Intention    of   parties. 

Cited  in  Interstate  Bldg.  &  L.  Asso.  v.  Agricola,  124  Ala.  478,  27  So.  247,  hold- 
ing that  intention  to  convey  may  be  deduced  from  deed  referred  to  in  writing  un- 
tler  construction. 

Informal  inatmment  transferrlnflr  title. 

Cited  in  Wisdom  v.  Reeves,  110  Ala.  431,  18  So.  13,  holding  that  assignment 
of  "within  title"  written  on  deed  passes  legal  title. 

Distinguished  in  Peirce  v.  Hubbard,  48  Phila  Leg.  Int.  204,  10  Pa.  Co.  Ct.  65, 
"28  W.  N.  C.  196,  holding  devise  to  daughter  "and  in  case  of  her  death  without  is- 
«ue     .     .     .     then  to  testator's  heirs,"  passes  life  estate. 

%y  L.  R,  A.  665,  PERRY  COUNTY  v.  CONWAY  COUNTY,  52  Ark.  430,  12  S.  W. 

877. 
I^eirlalatlve  poirer  to  impose   debt  on  mnnlclpalltF* 

Followed  in  Garland  County  v.  Hot  Springs  County,  68  Ark.  92,  56  S.  W.  636, 
liolding  subsequent  act  making  detached  territorj-  liable  for  portion  of  county 
•debt,  valid. 

Cited  in  Re  Fremont  &  B.  H.  Counties,  8  Wyo.  22,  54  Pac.  1073,  holding  that 
provision  for  apportionment  of  indebtedness  upon  division  of  county  may  be  made 
by  general  law  passed  before  division  is  made;  Johnson  v.  San  Diego.  109  Cal. 
478,  30  L.  R.  A.  181,  42  Pac.  249,  holding  that  legislature  may  readjust  burden 
of  municipal  indebtedness  after  division  of  city  as  equities  may  suggest;  Board 
•of  Education  v.  State,  64  Kan.  11,  67  Pac.  559,  sustaining  retroactive  law  requir- 
ing city  to  assume  school  bonus  issued  by  annexed  district. 

-^  To  release  claim  In   favor  of  rnvnlclpalltr. 

Cited  in  Pearson  v.  State,  56  Ark.  154,  35  Am.  St.  Rep.  91,  19  S.  W.  499,  hold- 
ing act  releasing  treasurer  from  liability  for  county  funds  stolen  from  safe  fur- 
nished by  county,  valid. 

'a  L.  R.  A.  667,  TAYLOR  v.  MILLARD,  1 18  N.  Y.  244,  23  N.  E.  376. 
Parol    partition. 

Cited  in  footnote  to  Sontag  v.  Bigelow,  16  L.  R.  A.  326,  which  holds  plaintiff 
in  ejectment  cannot  establish  title  upon  parol  partition. 

Disapproved  in  effect  in  Berry  v.  Seawall,  65  Fed.  752,  holding  parol  partition 
not  vest  legal  title  in  severalty  to  alloted  shares. 

Kanement  created  by  estoppel. 

Cited  in  Mattes  v.  Frankel,  157  N.  Y.  611,  68  Am.  St.  Rep.  804,  52  N.  E.  585 
(dissenting  opinion),  majority  holding  vendor  of  land  estopped  by  representations 
to  deny  right  of  way  over  his  adjoining  lot. 

J*rotectlon   of  reeordlnar   act. 

Distinguished  in  Hey  v.  Collman,  78  App.  Div.  587,  79  N.  Y.  Supp.  778,  hold- 
L.  R.  A.  Au.— Vol.  I.— 54. 
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ing  purchaser  of  land  not  protected  by  recording  act  from  assertion  of  right  of 
way  physically  defined. 

6  L.  R.  A.  669,  BLATZ  v.  ROHRBACH,  110  N.  Y.  450,  22  N.  E.  1049. 

Report  of  later  appeal  in  60  Hun,  169,  14  N.  Y.  Supp.  458. 
Beer   a«    Intoxleatina:   liquor. 

Followed  in  State  v.  Sioux  Falls  Brewing  Co.  5  S.  D.  44,  26  L.  R.  A.  130, 
58  N,  W.  1,  holding  beer,  in  absence  of  evidence  as  to  quality,  not  intoxicating, 
liquor. 

Cited  in  Re  Hunter,  .34  Misc.  389,  69  N.  Y.  Supp.  908,  holding  proof  of  sale 
of  beer  no  ground  for  enjoining  trafficking  in  liquors. 

Cited  in  note  (20  L.  R.  A.  648)  on  what  liquors  are  within  statutory  restric- 
tion as  to  sale  of  "spirituous,  vinous,  fermented,"  and  other  intoxicating  liquors^ 

Action  for  civil  damaares  for  sale  of  intoxicants. 

Cited  in  McCarty  v.  Wells,  51  Hun,  174,  4  N.  Y.  Supp.  672,  holding  that  plain- 
tiff in  action  for  damages  for  sale  of  intoxicants  need  not  prove  intoxication  wa? 
immediate  and  proximate  cause  of  death. 

Burden  of  proof  in  civil  action   cbarfrlnar  crime. 

Cited  in  Cook  v.  Dowling,  6  Misc.  273,  26  N.  Y.  Supp.  764,  holding  person 
charged  with  unlawful  conversion  presumed  innocent;  Re  Hunter,  34  Misc.  390^ 
69  N.  Y.  Supp.  908,  holding  person  sought  to  be  enjoined  from  unlicensed  sale 
of  liquor  presumed  innocent;  Buffalo  v.  Smith,  8  Misc.  349,  28  N".  Y.  Supp.  690, 
holding  burden  of  proof  on  city  in  action  to  recover  penalty  for  violation  of 
ordinance. 

Neceasity  of  proof  of  knovrledsre  of  intent   to  violate  statute. 

Distinguished  in  Bulena  v.  Newman,  10  Misc.  462,  31  N.  Y.  Supp.  449,  holding 
that  knowledge  or  intent  to  use  imitation  union  label,  not  made  ingredient  of 
offense  by  statute,  need  not  be  proved. 

6  L.  R.  A.  672,  WEIR  v.  MARLEY,  99  Mo.  484,  12  S.  W.  798. 
Cnatody  of  child. 

Cited  in  Hussey  v.  Whiting,  145  Ind.  583,  57  Am.  St.  Rep.  220,  44  N.  E.  639. 
holding  oral  agreement  with  grandparent  at  wife's  death  not  preclude  fathfr 
from  claiming  custody;  Re  Blackburn,  41  Mo.  App.  631,  holding  that  mother 
obtaining  custody  of  child  on  divorce  cannot  transmit  custody  to  third  party  on 
death;  De  Jarnett  v.  Harper,  45  Mo.  App.  420,  holding  mother  entitled  to  custody 
on  death  of  father  irrespective  of  father's  contract  with  third  party;  Edwards  v. 
Edwards,  84  Mo.  App.  554,  granting  mother  custody  as  against  paternal  grand- 
father, where  evidence  insufficient  to  show  unfitness;  Hibbette  v.  Baines,  78  Miss. 
710,  51  L.  R.  A.  843,  footnote  p.  839,  29  So.  80,  holding  father  entitled  to  custody 
of  children  after  death  of  party  to  whom  entrusted  by  wife  on  deathbed;  Mark- 
well  V.  Pereles,  95  Wis.  422,  69  N.  W.  798,  holding  father  entitled  to  child  left 
with  wife's  relatives  at  their  request  at  her  death,  where  rights  not  surrendered; 
Legate  v.  Legate,  87  Tex.  253,  28  S.  W.  281;  State  ex  rel.  Wood  v.  Deaton.  9S 
Tex.  247,  64  S.  W.  901,  holding  that  relinquishment  of  child  by  parents  to  an- 
other for  adoption  does  not  preclude  them  from  regaining  custody. 

Cited  in  footnotes  to  Stapleton  v.  Poynter,  53  L.  R.  A.  784,  which  holds  that 
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custody  of  child  will  be  taken  against  ita  will  from  wealthy  grandparent  and 
given  to  parent  of  moral  habits;  Re  Reiss,  25  L.  R.  A.  798,  which  denies  power 
of  court  to  compel  father  to  send  children  to  visit  their  grandmother;  Re 
Young,  36  L.  R.  A.  224,  which  upholds  grandparents'  right  to  custody  of  children 
to  exclusion  of  father's  sister  appointed  guardian  by  his  will;  Fletcher  v.  Hick- 
man, 55  L.  R.  A.  896,  which  holds  father  bound  by  agreement  entrusting  cus- 
tody of  infant  child  to  another;  Anderson  v.  Young,  44  L.  R.  A.  277,  which 
sustains  court's  power  to  uphold,  in  interest  of  child,  custody  acquired  under 
void  agreement  with  parent;  Kelsey  v.  Green,  38  L.  R.  A.  471,  which  denies 
absolute  right  of  guardian  appointed  on  father's  application  as  against  guardian 
appointed  in  other  state  where  child  actually  resides;  State  ex  rel.  Lasserre  v. 
Michel,  54  L.  R,  A.  927,  which  holds  habeas  corpus  by  husband  against  wife  for 
custody  of  child  not  a  "suit"  within  statutory  prohibition;  People  v.  Ewer, 
25  L.  R.  A.  794,  which  holds  valid  act  prohibiting  employment  of  girls  under 
fourteen  as  dancers  or  in  theatrical  exhibitions. 

Cited  in  note  (27  L.  R.  A.  66)  on  validity  of  contract  for  transfer  of  parental 
responsibility  or  authority. 

Rea  Judicata. 

Cited  in  Re  Clyne,  52  Kan.  450,  35  Pac.  23,  holding  discharge  in  habeas 
corpus  for  insufficient  evidence  to  support  charges,  no  bar  to  subsequent  prose- 
cution on  new  evidence;  Re  Hamilton,  66  Kan.  756,  71  Pac.  817,  holding  judg- 
ment on  habeas  corpus  to  determine  custody  of  child  conclusive  of  all  matters  in 
issue  arising  upon  the  same  state  of  facts ;  Re  King,  66  Kan.  698,  97  Am.  St.  Rep. 
399,  72  Pac.  263,  holding  judgment  on  habeas  corpus  as  to  custody  of  child  not 
conclusive  where  child's  welfare  requires  different  order;  Ex  parte  Reaves',  121 
Fed.  859,  holding  judgment  in  habeas  corpus  proceedings  awarding  enlisted  minor 
to  father's  custody  conclusive  on  government. 

Cited  in  note  (7  L.  R.  A.  578)  on  doctrine  of  rea  judicata, 

6  L.  R.  A.  676,  FIRST  NAT.  BANK  v.  GUSTIN-MINERVA  CONSOL.  MIN.  CO. 

42  Minn.  327,  18  Am.  St.  Rep.  610,  44  N.  W.  198. 
Liability  of  <<bona«  ntoclc"  holders. 

Cited  in  Mandel  v.  Swan  Land  &  Cattle  Co.  51  111.  App.  209,  holding  stock- 
holder liable  to  pay  calls  due  at  time  of  forfeiture  where  charter  provides  there- 
for at  time  of  subscription;  Kulp  v.  Fleming,  65  Ohio  St.  337,  87  Am.  St.  Rep. 
611,  62  N.  E.  334,  and  Hanson  v.  Davison,  73  Minn.  461,  76  N.  W.  25^,  holding 
stockholder's  liability  contractual  in  nature;  Hospes  v.  Northwestern  Mfg.  & 
Car  Co.  48  Minn.  196,  15  L.  R.  A.  474,  31  Am.  St.  Rep.  637,  50  N.  W.  1117,  hold- 
ing liability  of  bonus  stockholders  to  creditors  based  on  fraud,  not  on  "trust 
fund"  theory. 

iMine  of  atock. 

Cited  in  Union  R.  Co.  v.  Sneed,  99  Tenn.  8,  41  S.  W.  364,  holding  subscriber 
not  estopped  to  deny  legality  of  issue  of  stock  in  suit  by  corporation  to  collect 
balance  of  subscription  thereto;  Berry  v.  Rood,  168  Mo.  334,  67  S.  W.  644,  and 
Hastings  Malting  Co.  v.  Iron  Range  Brewing  Co.  65  Minn.  32,  67  N.  W.  652, 
holding  stockholder  paying  subscription  in  overvalued  property  liable  to  subse- 
quent creditors  for  difference  between  its  actual  value  and  face  of  stock;  Hooper 
T.  Central  Trust  Co.  81  Md.  581,  29  L.  R.  A.  268,  32  Atl.  505,  holding  promoters 
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owning  bonus  stock  cannot  enforce  corporate  mortgage  bonds  without  first  pay- 
ing for  stock;  Hahdley  v.  f$tutz,  139  U.  S.  436,  36  L.  ed.  237,  11  Sup.  Ct,  Rep. 
530,  holding  creditor  prior  to  issue  of  additional  stock  not  entitled  to  enforc* 
liability;  Rickerson  Roller-Mill  Co.  v.  Farrell  Foundry  &  Mach.  Co.  23  C.  C.  .A. 
308,  43  U.  S.  App.  452,  75  Fed.  561,  holding  creditor  becoming  such  with  knowl- 
edge of  issue  of  "bonus  stock"  cannot  enforce  liability  in  Federal  court;  Cun 
ningham  v.  Holley,  M.  M.  &  Co.  58  C.  C.  A.  141,  121  Fed.  721,  holding:  part 
owner  of  property  receiving  full-paid  stock  therefor  cannot,  on  becoming  a 
creditor,  assert  invalidity  of  transaction;  State  Trust  Co.  v.  Turner,  111  Iowa. 
674,  53  L.  R,  A.  140,  82  X.  W.  1029,  holding  that  assignee  after  maturity  of 
not€  given  by  corporation  to  creditor  aware  of  bonus  stock  issue,  cannot  enforce 
liability;  Adamant  Mfg.  Co.  v.  Wallace,  16  Wash.  618,  48  Pac.  415,  holding 
stockholder  paying  subscription  in  overvalued  property  not  liable  to  party  awan* 
thereof  at  time  of  becoming  creditor;  Andrews  v.  National  Foundry  &  Pipe 
Works,  36  L.  R.  A.  152,  22  C.  C.  A.  130,  46  U.  S.  App.  281,  76  Fed.  175,  holding 
parties  taking  stock  as  collateral  security  for  debt  not  liable  except  to  creditor^ 
misled  to  regard  them  as  shareholders;  Bruner  v.  Brown,  139  Ind.  608,  38  X.  E. 
918,  holding  that  receiver  cannot  enforce  liability  against  promoter  taking 
paid-up  stock  for  property,  in  absence  of  fraud;  Bent  v.  Underdown,  156  Ind, 
518,  60  N.  E.  307,  holding  no  liability  to  creditors  where  charter  provides  for 
issue  of  stock  at  less  than  par;  Elyton  Land  Co.  v.  Birmingham  Warehouse  & 
Elevator  Co.  92  Ala.  426,  12  L.  R.  A.  314,  footnote  p.  307,  25  Am.  St.  Rep.  65. 
9  So.  129,  holding  subscribers  liable  to  creditors  where  stock  paid  for  by  conve\- 
anoe  of  land  worth  only  amount  assumed  by  corporation. 

Cited  in  notes  (0  L.  R.  A.  632)  on  issue  of  new  stock  by  corporation;  (3?^ 
L.  R.  A.  492,  494)  on  bonus  stock  of  corporations;  (42  L.  R.  A.  598,  619)  on 
how  far  payment  for  stock  by  corporation  by  transfer  of  property  will  protwt 
shareholders  against  corporate  creditors. 

Distinguished  in  Shields  v.  Clifton  Hill  Land  Co.  94  Tenn.  156,  26  L.  R.  A. 
520,  45  Am.  St.  Rep.  700,  28  S.  W.  668,  and  Jones  v.  Whitworth,  94  Tenn.  600. 
30  S.  W.  736,  holding  statutory  liability  available  to  creditors  becoming  such 
either  before  or  after  issue  of  bonus  stock;  Carter  v.  Union  Printing  Co.  54  Ark. 
581,  16  S.  W.  579,  holding  that  creditor  prior  to  issue  of  stock  may  enforce  sul>- 
scription  thereto  in  spite  of  release  by  corporation  after  insolvency. 

Conflict   of  la-wa. 

Cited  in  Western  Nat.  Bank  v.  Lawrence,  117  Mich.  673,  76  N.  W.  105,  holding 
that  creditors  may  enforce  anywhere,  double  liability  imposed  by  foreign  statute 
on  stockholders  in  corporations  there  organized;  Childs  v.  Cleaves,  95  Me.  50*^. 
50  Atl.  714,  holding  that  receiver  of  foreign  corporation  may  maintain  actional 
in  other  jurisdictions  to  enforce  liability;  Leucke  v.  Tredway,  45  Mo.  App.  51.'>. 
holding  special  remedies  against  bonus  stockholders,  at  corporation's  doniioil, 
not  available  in  foreign  jurisdiction;  Giesen  v.  London  &  N.  W.  American  Mortj:. 
Co.  42  C.  C.  A.  519,  102  Fed.  587,  holding  liability  under  foreign  statute  en- 
forceable in  Federal  courts;  McVickar  v.  Jones,  70  Fed.  756,  holding  statutory- 
liability  of  stockholder  in  foreign  corporation  enforceable  in  Federal  court 
sitting  in  another  state. 

Cited  in  notes  (12  L.  R.  A.  366)  on  law  of  comity  as  to  foreign  corporations: 
(34  L.  R.  A.  741)  on  right  to  enforce  stockholder's  liability  outside  of  state  of 
incorporation. 
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Limited  in  Rule  v.  Omega  Stove  &  Grate  Co.  64  Minn.  329,  67  N.  W.  60, 
holding  crwlitor  of  msolvent  foreign  corporation  not  entitled  to  statutory  pro- 
ceedings against  "bonus-stock"  holders  in  domestic  corporation. 

b  L.  R.  A.  680,  SILLARS  v.  COLLIER,  151  Mass.  50,  23  N.  E.  723. 
Actionable  libel  or  iilander. 

Cited  in  Fanning  v.  Chace,  17  R.  I.  390,  13  L.  R.  A.  136,  33  Am.  St.  Rep.  878, 
22  Atl.  275,  holding  charge  that  person  intends  to  start  house  of  ill  fame,  not 
actionable;  Doyle  v.  Kirby,  184  Maas.  411,  68  X.  E.  843,  holding  oral  charge  of 
having  sold  vote  not  actionable  without  averment  and  proof  of  special  damages. 

Cited  in  footnote  to  Nissen  v.  Cramer,  6  L.  R.  A.  780,  which  holds  relevant 
words  spoken  by  party  to  action  during  trial  privileged. 

Cited  in  note  (9  L.  R.  A.  621)  on  libel  and  slander  in  general. 

—  CritlclBin  of  public  men. 

Cited  in  Kilgour  v.  Evening  Star  Newspaper  Co.  96  Md.  24,  53  Atl.  716,  hold- 
ing publication  charging  state's  attorney  with  statement  that  he  would  not 
recommend  payment  of  coroner's  fees  if  proposed  autopsy  were  held,  not  libelous 
per  se. 

Cited  in  footnotes  to  State  v.  Hoskins,  47  L.  R.  A.  223,  which  denies  privilege, 
to  publication  of  charges  against  county  judge,  outside  of  judicial  district; 
Upton  V.  Hume,  21  L.  R.  A.  493,  which  holds  false  imputation  of  crime  to  candi- 
date not  privileged;  Coffin  v.  Brown,  55  L.  R.  A.  732,  which  denies  right  to 
falsely  attack  character  of  appointee  of  governor  to  prevent  latter*s  re-election; 
Eikhoff  V.  Gilbert,  51  L.  R.  A.  451,  which  denies  privilege  to  circular  to  voters 
announcing  that  candidate  for  re-election  has  championed  legislation  opposed  to 
moral  interests  of  community;  Wofford  v.  Meeks,  55  L.  R.  A.  214,  which  holds 
libelous,  publication  imputing  to  county  officials  prostitution  of  county  finances 
by  awarding  contracts  to  persons  of  same  political  faith;  Augusta  Evening 
News  V.  Radford,  20  L.  R.  A.  533,  which  holds  newspaper  article  charging  con- 
stable with  soliciting  business  for  magistrates'  courts  libelous. 

Cited  in  notes  (8  L.  R.  A.  193)  on  words  tending  to  injure  person  in  office; 
( 13  L.  R.  A.  98)  on  fair  criticism  of  public  men. 

C  L.  R.  A.  682,  RAMSEY  v.  RAMSEY,  121  Ind.  215,  23  N.  E.  69. 
Riicbt  to  cnatodF  and  service  of  child. 

Cited  in  footnotes  to  Keller  v.  St.  Louis,  47  L.  R,  A.  391,  which  denies  mother's 
right  of  action  for  injury  to  child  given  her  by  divorce  decree  without  provision 
as  to  its  support;  Hibbette  v.  Bains,  51  L.  R.  A.  839,  which  sustains  fatlier's 
right  to  custody  of  child  notwithstanding  assent  to  wife's  deathbed  contract  to 
give  custody  to  her  relative. 
Effect  of  divorce   upon   responalbilltF  of  parent  for  anpport  of  child. 

Cited  in  McKay  v.  McKay,  125  Cal.  71,  57  Pac.  677,  and  Gussman  v.  Gussman, 
140  Ind.  435,  39  N.  E.  918,  holding  that  decree  of  divorce  giving  custody  of 
child  to  mother,  relieves  father  of  responsibility  for  support  and  education. 

Distinguished  in  Zilley  v.  Dunwiddie,  98  Wis.  434,  40  L.  R.  A.  581,  67  Am. 
6t.  Rep.  820,  74  N.  W.  126,  holding  mother  refusing  to  surrender  child  to  father, 
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after  he  has  hecome  entitled  to  custody  under  decree  of  aivorce,  may  recover  on 
implied  promise  of  father  to  pay  for  maintenance;  Leibold  v.  Leibold,  158  Ind. 
61,  62  N.  E.  627,  holding  father  liable  to  support  child  for  custody  of  which  h© 
is  unfit;  Tobin  v.  Tobin,  29  Ind.  App.  384,  64  N.  E.  624,  modifying  divorce 
decree  awarding  child  to  mother  by  requiring  father  to  support  it  upon  showing 
that  mother  cannot  do  so. 

Disapproved  in  effect  in  McCloskey  v.  McCloskey,  93  Mo.  App.  400,  67  S.  W. 
669,  holding  that  father  remains  liable  to  mother  for  necessary  disbursements 
for  children  made  after  divorce. 

Riffht   of  volunteer   to  recover   for  aervloea  or   diabamements. 

Cited  in  Turner  v.  Flagg,  6  Ind.  App.  672,  33  N.  E.  1104,  holding  person  fur- 
nishing necessaries  to  infant  not  necessarily  deemed  volunteer,  when  parent 
neglects  or  refuses  support;  Montgomery  Ck)unty  v.  Ristine,  124  Ind.  247,  8  L. 
R.  A.  463,  24  N.  £.  990,  holding  that  county  cannot  recover  on  contract  with 
guardian  providing  for  payment  for  care  of  insane  person  in  asylum  for  poor; 
Miles  V.  De  Wolf,  8  Ind.  App.  175,  34  N.  E.  114,  holding  that  examination  of 
witnesses  by  firm  of  attorneys,  holding  trust  relation  to  estate,  in  presence  of 
trustee  imder  will,  raises  no  presumption  of  employment  by  trustee. 

6  L.  R.  A.  686,  NADING  v.  McGREGOR,  121  Ind.  465,  23  N.  E.  283. 
Gnm,rmntT,  conatractlon   of. 

Distinguished  in  Ck)lborn  v.  Fry,  23  Ind.  App.  489,  55  N.  E.  621,  holding 
letter  authorizing  "bearer  to  purchase  such  lumber  as  he  may  select  for  me" 
neither  guaranty  nor  original  undertaking. 

Orlgrlnal   under talclngr** 

Cited  in  Hernley  v.  Brannum,  23  Ind.  App.  393,  55  N.  E.  512;  Walter  A.  Wood 
Mowing  &  Reaping  Co.  v.  Farnham,  1  Okla.  376,  33  Pac.  867;  Woody  v.  Haworth, 
24  Ind.  App.  637,  57  N.  E.  272, —  holding  guaranty  of  payment  of  note,  original 
undertaking;  Metzger  v.  Hubbard,  153  Ind.  192,  54  N.  E.  761,  holding  guarantor 
of  payment  of  note  primarily  liable;  Cole  Mfg.  Co.  v.  Morton,  24  Mont.  63. 
60  Pac.  587;  Bryant  v.  Stout,  16  Ind.  App.  392,  44  N.  E.  68;  Durand  &  K.  Co. 
V.  Rockwell,  23  Ind.  App.  13,  54  N.  E.  771, —  holding  bond  conditional  on  faithful 
accounting  by  employee,  original  undertaking;  Wittmer  Lumber  Co.  v.  Rice,  23 
Ind.  App.  588,  55  N.  E.  868,  holding  one  signing  as  surety  on  bond  to  secure 
performance  of  contract  originally  liable;  Wheeler  v.  Rohrer,  21  Ind.  App.  481, 
52  N.  E.  780,  holding  bond  to  indemnify  vendor  against  loss  original  under- 
taking; Lane  v.  Mayer,  15  Ind.  App.  384,  44  N.  E.  73;  Newcomb  Bros.  Wall 
Paper  Co.  v.  Emerson,  17  Ind.  App.  485,  46  N.  E.  1018;  Herman  v.  Williams, 
36  Fla.  142,  18  So.  351;  Conduitt  v.  Ryan,  3  Ind.  App.  5,  29  N.  E,  160,— holding 
guaranty  of  payment  for  goods  sold  and  to  be  sold,  original  imdertaking;  Shearer 
V.  R.  S.  Peale  &  Co.  9  Ind.  App.  286,  36  N.  E.  455,  holding  guaranty  of  payment 
for  goods  ordered  original  imdertaking. 
Collateral  nndertakinara. 

Cited  in  Sullivan  v.  Cluggage,  21  Ind.  App.  672,  52  N.  E.  110,  holding  surety's 
bond  to  pay  damages  occasioned  by  principal's  failure  to  perform  contract,  col- 
lateral guaranty. 
Neeeaalty  of  notice  of  acceptance  of  grnarantF* 

Cited   in   Bechtold  v.   Lyon,   130  Ind.   202,  29  N.  E.  912,  holding  notice  at 
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^acceptance  of  guaranty  contemporaneous  with  or  subsequent  to  principal  con- 
"tract  unnecessary. 

Cited  in  footnote  to  German  Sav.  Bank  v.  Drake  Roofing  Co.  51  L.  K  A.  758, 
which  holds  notice  of  acceptance  necessary  to  bind  guarantor. 

Cited  in  note  (20  L.  R.  A.  259)  on  necessity  of  notice  of  default  to  bind 
iguarantor. 

•6  L.  R.  A.  688,  POPE  v.  VAJEN,  121  Ind.  317,  22  N.  E.  308. 
Pfovation. 

Cited  in  Price  v.  Barnes,  7  Ind.  App.  6,  31  N.  E.  809,  holding  acceptance  of 
individual  note  in  extinguishment  of  liability  as  guardian,  novation;  Horn  v. 
McKinney,  5  Ind.  App.  349,  32  N.  E.  334,  holding  that  answer  to  suit  on  note 
-pleading  novation  must  show  new  agreement  by  all  parties. 

Cited  in  note  (10  L.  R.  A.  369;  13  L.  R.  A.  390)  on  what  constitutes  novation. 

*Conal deration   for  releaae   from  note. 

Cited  in  Ditmar  v.  West,  7  Ind.  App.  639,  35  N.  E.  47,  holding  surrender  of 
right  of  action  against  maker  of  note  constitutes  sufficient  consideration  to  sus- 
tain release;  Morrison  v.  Kendall,  6  Ind.  App.  217,  33  N.  E.  370,  holding  that 
release  of  party  to  note  requires  a  consideration. 

*6  L.  R.  A.  691,  GRAY  v.  HERMAN,  75  Wis.  453,  44  N.  W.  248. 
Blfect  of  payment   of  debt   by  atrangr^'* 

Cited  in  Crumlish  v.  Central  Improv.  Co.  38  W.  Va.  396,  23  L.  R.  A.  128, 
45  Am.  St.  Rep.  872,  18  S.  E.  456,  holding  that  payment  by  stranger  discharges 
»debt. 

Cited  in  note  (23  L.  R.  A.  120)  on  effect  of  payment  of  debt  by  volunteer  or 
i^tranger  to  original  undertaking. 

.-Statute  of  frauds  -^  Promise  to  pay  another's  debt. 

Cited  in  Dupuis  v.  Interior  Constr.  &  Improv.  Co.  88  Mich.  107,  50  N.  W.  103, 
iholding  parol  promise  to  retain  enough  of  contractor's  money  to  pay  subcon- 
tractor, void;  Lowe  v.  Turpie,  147  Ind.  683,  37  L.  R.  A.  243,  44  N.  E.  25,  holding 
:parol  promise  to  pay  another's  note  to  third  person,  upon  assignment  of  col- 
lateral by  surety,  void. 

-6  i>  IL  A.  693,  CARTER  v.  NOLAND,  86  Va.  568,  10  S.  W.  005. 

«  L.  R.  A.  695.  MOLLOY  v.  WALKER,  TWP.  77  Mich.  448,  43  N.  W.  1012. 
j^earllarence  — -  Proximate   cause. 

Cited  in  footnotes  to  Missouri  P.  R.  Co.  v.  Columbia,  58  L.  R.  A.  399,  which 
liolds  placing  on  platform  heavy  doors  blown  on  track  by  severe  gale  not  proxi- 
mate cause  of  derailment  of  engine ;  Bell  v.  Wayne,  48  L.  R.  A.  644,  which  holds 
want  of  barriers  to  approach  to  bridge  not  proximate  cause  of  injuries  by  team 
going  off  bank  while  unmanageable. 

Distinguished  in  Beall  v.  Athens  Twp.  81  Mich.  541,  45  N.  W.  1014,  holding 
Jtown  not  liable  where  failure  to  erect  barriers  not  proximate  cause  of  injury. 
Xilabi-ity  for  defects  In  hlsrbway. 

Cited  in  Bigelow  v.  Kalamazoo,  97  Mich.  127,  56  N.  W.  339   (dissenting  opin- 
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ion),  majority  holding  city  not  liable  to  one  slipping  on  beveled  edge  of  walk, 
rendered  necessary  by  local  requirements. 

Cited  in  footnote  to  Teagar  v.  Flemingsburg,  53  L.  R.  A.  792,  which  holds  mere 
building  of  step  in  sidewalk  not  negligence  rendering  city  liable  for  injury  to 
pedestrians. 

Cited  in  notes  (19  L.  R.  A.  464)  on  distinction  between  public  and  private 
functions  of  municipalities  as  to  liability  for  negligence;  (13  L.  R.  A.  439)  oa 
cuHtom  and  usage  as  law. 

Distinguished  in  Weisse  v.  Detroit,  105  Mich.  486,  63  N.  W.  423,  holding  city 
not  liable  for  injury  caused  by  slight  elevation  of  loose  plank  in  walk. 

Safety  of  highway  queation  for  Jvff. 

Cited  in  Ross  v.  Ionia  Twp.  104  Mich.  324,  62  N.  W.  401,  holding  where  horse 
frightened  by  falling  water  backed  off  approach  to  bridge,  negligence  in  not  erect- 
ing railing  question  for  jury;  Schrader  v.  Port  Huroi),  106  Mich.  175,  63  N.  W. 
964,  holding  city's  liability  for  open  gutter  between  curb  and  crosswalk  question 
for  jury;  Comiskie  v.  Ypsilanti,  116  Mich.  322,  74  N.  W.  487,  holding  city's  liabil- 
ity for  ditch  at  point  where  beaten  path  crossed  street,  question  for  jury;  Shaw 
V.  Saline  Twp.  1 13  Mich.  345,  71  N.  W.  642,  and  Gage  v.  Pontiac,  O.  &  N.  R.  Co.  105 
Mich.  341,  63  N.  W.  318,  holding  necessity  of  railing  on  bridge  approach  question 
for  jury;  Schillinger  v.  Verona,  88  Wis.  323,  60  N.  W.  272,  holding  question  of 
ftufficiency  of  unrailed  approach  to  bridge,  for  jury;  Lauder  v.  St.  Clair  Twp. 
125  Mich.  485,  85  N.  W.  4,  holding  negligence  in  failing  to  maintain  bridge  rail- 
ing question  for  jury. 
Notice  to  olllceni  of  defect  In  hlffliway. 

Cited  in  Aben  v.  Ecorse  Twp.  113  Mich.  U,  71  N.  W.  329,  holding  notice  of 
defective  bridge  shown  by  evidence  of  notorious  weakness  and  examination  by 
town  officers. 

Contributory  nearllarence. 

(Mted  in  Nosier  v.  Coos  Bay  R.  Co.  39  Or.  337,  64  Pac.  644,  holding  failure  to 
act  in  best  way  in  face  of  sudden  danger  not  contributory  negligence. 

— —  Question  for  inry. 

C  ited  in  Roux  v.  Blodgett  &  D.  Lumber  Co.  85  Mich.  530,  13  L.  R.  A.  732,  24 
Am.  8t.  Rep.  102,  48  N.  W.  1092,  holding  contributory  negligence  of  servant  con- 
tinuing to  work  in  dangerous  place,  question  for  jury. 

\ 
6  L.  R.  A.  702,  HARRIS  v.  SMITH,  79  Mich.  54,  44  N.  W,  169. 
Rlflrht  of  relative  to  compensatlikn  for  aervlcea. 

Cited  in  Kirchgassner  v.  Rodick,  170  Mass.  546,  49  N.  E.  1015,  holding  tliat 
stepchild  cannot  recover  for  services  where  the  relation  with  stepfather  is  that 
of  parent  and  child. 

Cited  in  footnote  to  Ulrich  v.  Ulrich,  18  L.  R.  A.  37,  which  holds  that  no  pre 
sumption  exists  against  parent's  agreement  to  pay  for  services  where  evidence 
tends  to  show  agreement. 

6  L.  R.  A.  703,  SUTTON  v.  HIRAM  LODGE  NO.  51,  83  Ga.  770,  10  S,  E.  585. 

6  L.  R.  A.  705,  RAMSAY  v.  THOMPSON,  71  Md.  315,  18  Atl.  592. 


695-714.]  L.  E.  A.  CASES  AS  AUTHORITIES.  85T 

6  L.  R.  A.  706,  BALTIMORE  k  O.  R.  CO.  v.  STATE,  72  Md.  36,  20  Am.  St.  Rep. 

454,  18  Atl.  1107. 
'Who    are    passenvem. 

Cited  in  Boston  Ins.  Co.  v.  Cliicago,  R.  I.  &  P.  R.  Co.  118  Iowa,  434,  59  L.  R. 
A.  801,  92  N.  W.  88;  Libby  v.  Maine,  C.  R.  Co.  85  Me.  39,  20  L.  R.  A.  814,  26^ 
Atl.  943, —  holding  carrier  owes  same  degree  of  care  to  postal  clerk  as  to  pas- 
sengers? Cleveland,  C.  C.  &  S.  L.  R.  Co.  v.  Ketcham,  133  Ind.  354,  19  L.  R.  A. 
342,  36  Am.  St.  Rep.  550,  33  N.  E.  116,  holding  postal  clerk  with  photographic 
commission,  and  entitled  to  free  transportation,  a  passenger;  Voight  v.  Balti- 
more &  O.  S.  W.  R.  Co.  79  Fed.  562,  holding  express  messenger  passenger  for 
hire,  although  traveling  in  special  car  provided  by  carrier. 

Cited  in  note  (19  L.  R.  A.  340)  on  liability  of  railroad  companies  for  injuries- 
received  by  postal  clerks  on  their  trains. 
Contributory    nevllvence. 

Cited  in  Florida  Southern  R.  Co.  v.  Hirst,  30  Fla.  26,  16  L.  R.  A.  636,  32  Am. 
St.  Rep.  17,  11  So.  506,  holding  that  carrier's  rule  forbidding  passengers  to  ride 
in  express  cars  may  be  waived  or  abandoned;  Winkelmann  k  B.  Drug  Co.  v.. 
CoUaday,  88  Md.  92,  40  Atl.  1078,  holding  it  not  to  be  negligence  per  se  for  em- 
ployee to  put  head  in  shaft  while  dumb  waiter  not  in  motion;  Conowingo  Bridge 
Co.  V.  Hedrick,  95  Md.  681,  53  Atl.  430,  holding  it  not  to  be  negligence  per  se- 
to  enter  unlighted  covered  toli  bridge  at  night. 

Cited  in  footnote  to  Florida  C.  &  P.  R.  Co.  v.  Sullivan,  61  L.  R.  A.  410,  which 
denies  negligence  of  white  passenger  in  riding  in  car  set  apart  for  negroes. 

Cited  in  note  (16  L.  R.  A.  631)  on  passengers  riding  in  baggage  or  express  car 
as  contributory  negligence. 

6  L.  R.  A.  708,  FALLON  v.  WORTHINGTON,  13  Colo.  559,  16  Am.  St.  Rep.  231,. 

22  Pac.  960. 
Vendor's  lien  not   Interest   In   property. 

Cited  in  Griffin  v.  Seymour,  15  Colo.  App.  491,  63  Pac.  809,  holding  grantor's 
lien  not  interest  in  land  supporting  mechanic's  lien. 

Distinguished  in  Green  v.  Daniels,  63  C.  C.  A.  381,  115  Fed.  451,  holding  inter- 
est in  land  of  vendor  retaining  title  vendible  under  execution. 

6  L.  R.  A.  713,  Ex  parte  HARRIS,  26  Fla.  77,  23  Am.  St.  Rep.  548,  7  So.  1. 
"When  Jndve  dlsqnallfled. 

Cited  in  State  ex  rel.  Perez  v.  Wall,  41  Fla.  466,  49  L.  R.  A.  549,  footnote- 
p.  548,  79  Am.  St.  Rep.  195,  26  So.  1020,  holding  judge  cannot  sit  where  wife's 
niece's  husband  interested;  Bryan  v.  State,  41  Fla.  657,  26  So.  1022,  holding  bias 
or  prejudice  against  accused  does  not  disqualify  judge. 

Cited  in  footnotes  to  Meyer  v.  San  Diego,  41  L.  R.  A.  762,  which  holds  judge 
owning  land  in  city  disqualified  to  sit  in  suit  contesting  validity  of  contract  to- 
issue  city  bonds;  First  Nat.  Bank  v.  McGuire,  47  L.  R.  A.  413,  which  holds  judge 
disqualified  to  try  case  in  which  plaintifiT  is  corporation  of  which  his  wife  is  a. 
shareholder. 

6  L.  R.  A.  714,  FORD  v.  JUDSONIA  MERCANTILE  CO.  62  Ark.  426,  20  Am.. 
St.  Rep.  192,  12  S.  W.  876. 
Report  of  decision  as  to  right  of  secured  creditor  to  retain  security  in  Taylor- 
▼.  Judsonia  Mercantile  Co.  56  Ark.  462,  19  a  W.  1065. 
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Conflict   of  Jurisdiction;   effect   of  prior  poaaeMilon. 

Cited  in  Walker  v.  George  Taylor  Commission  Co.  66  Ark.  2,  18  S.  W.  1056, 
holding  property  in  receiver's  hands  not  subject  to  attachment;  Gilkerson-Sloss 
■Commission  Co.  v.  Carnes,  56  Ark.  417,  19  S.  W.  1061,  holding  that  equity  Avill 
not,  to  avoid  multiplicity  of  suits,  enjoin  execution  of  attachments. 

«  L.  R.  A.  715,  GARNER  v.  WRIGHT,  52  Ark.  385,  12  S.  W.  785. 
Rule  as  to  prevailing  lavr  In  absence  of  proof. 

Cited  in  Brown  v.  Wright,  58  Ark.  26,  21  L.  R.  A.  473,  22  S.  W.  1022,  holding 
in  absence  of  proof  as  to  law  of  Texas,  rules  of  common  law  will  not  be  presumed 
to  exist  there;  Johnson  v.  State,  60  Ark.  312,  30  S.  W.  31,  holding  common  law 
not  be  presumed  to  exist  in  Indian  territory;  Pyeatt  v.  Powell,  2  C.  C.  A.  371, 
10  U.  S.  App.  200,  51  Fed.  555,  holding  that  in  Federal  Caurts  in  Indian  terri- 
tory, rule  of  decision  in  absence  of  statute  or  proof  is  common  law;  Gatton  v. 
Chicago,  R.  I.  &  P.  R.  Co.  95  Iowa,  136,  28  L.  R.  A.  564,  63  N.  W.  589,  holding 
that  no  Federal  common  law  exists  as  distinguished  from  common  law  of  tht* 
several  states;  Kennebrew  v.  Southern  Automatic  Electric  Shock  Mach.  Co.  106 
Ala.  379,  17  So.  545,  holding  that  in  absence  of  proof  of  laws  of  other  state 
or  judicial  knowledge  of  its  origin,  law  of  forum  prevails. 

Cited  in  notes  (21  L.  R.  A.  473)  on  presumption  as  to  law  of  other  states; 
(64  L.  R.  A.  360)  on  conflict  of  law's  as  to  chattel  mortgages. 

Validity-  of  chattel  mortarave. 

Cited  in  Forrester  v.  Kearney  Nat.  Bank,  49  Neb.  661,  68  N.  W.  1059,  holding 
that  chattel  mortgage  becomes  valid  as  to  creditors  as  of  date  of  filing  or  taking 
possession  by  mortgagee. 

6  L.  R.  A.  716,  AYER  v.  WEEKS,  65  N.  H.  248,  23  Am.  St.  Rep.  37,  18  Atl.  IIOS. 
Consent   not   snAdent   to   confer  Jurisdiction. 

Cited  in  Smith  v.  Hammond,  68  N.  H.  364,  44  Atl.  519,  holding  that  partners 
cannot  assign  individual  property  of  nonresident  consenting  partner  so  as  to 
confer  jurisdiction  not  tlieretofore  existing. 

Domldl  or  residence. 

Cited  in  Smith  v.  Stanley,  67  N.  H.  328,  36  Atl.  254,  holding  temporary  resi- 
dence not  sufficient  to  confer  jurisdiction  in  insolvency;  Schmidt  v.  Ellis,  69 
N.  H.  98,  38  Atl.  382,  holding  that  insolvency  court  has  no  jurisdiction  of  non- 
resident debtors;  Wood  v.  Roeder,  45  Neb.  315,  63  N.  W.  853,  holding  residing 
at  diiferent  place  not  per  ae  constitute  change  of  domicil. 
Inadmissible    declaration. 

Cited  in  Fulham  v.  Howe,  62  Vt.  396,  20  Atl.  101,  upholding  refusal  to  admit 
declaration  as  to  domicil  not  made  before  controversy  arose. 

6  L.  R.  A.  717,  GRIMlVrS  APPEAL,  131  Pa.  199,  17  Am.  St.  Rep.  796,  18  Atl. 

1061. 
Proof   of   marrlave. 

Cited  in  Com.  v.  Haylow,  17  Pa.  Super.  Ct.  546,  holding  cohabitation  under 
agreement  for  future  marriage,  not  marriage;  Wertzel  v.  Central  Lodge,  No.  19, 
A.  0.  V.  W.  11  Pa.  Co.  Ct.  270,  1  Pa.  Dist.  R.  145,  9  Lane.  L.  Rev.  245,  holding 
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•continued  cohabitation  and  reputation  as  husband  and  wife  raises  no  presumption 
•of  marriage  where  one  party  was  already  married  at  its  origin;  Strauss's  Estate, 
14  Pa.  Co.  Ct.  596,  3  Pa.  Dist.  R.  427,  34  W.  N.  C.  479,  as  to  presumption  that 
•cohabitation  illicit  in  origin  continues  so. 

Cited  in  footnote  to  Nims  v.  Thompson,  17  L.  R.  A.  847,  which  holds  marriage 
shown  by  evidence. 

Cited  in  note  (14  L.  R.  A.  364)  on  cohabitation  as  proof  oi  marriage  where 
it  begins  unlawfully. 

•6  L.  R.  A.  718,  BAKER  v.  BRASLIN,  16  R.  1.  635,  18  Atl.  1039. 
Survivability  of  actions. 

Cited  in  Brown  v.  Kellogg,  182  Mass.  298,  65  N.  E.  378,  holding  libel  action 
against  partners  not  abated  by  death  of  one. 

Cited  in  footnote  to  Perkins  v.  Stein,  20  L.  R.  A.  861,  which  holds  that  action 
for  negligently  driving  over  person  will  survive. 

"Tort*  of  -VFlfe. 

Cited  in  footnote  to  Henley  v.  Wilson,  68  L.  R.  A.  941.  which  sustains  hus- 
:band's  common-law  liability  for  wife's  torta. 

Cited  in  note  (30  L.  R.  A.  621)  on  liability  of  husband  and  wife  for  wife's 
:iibel  and  slander. 

6  L.  R.  A.  719,  O'REILLY  v.  NEW  YORK  &  N.  E.  R.  CO.  16  R.  I.  395,  19 

Atl.  244. 
Pendency  of  other  salt. 

Cited  in  footnote  to  Sulz  v.  Mutual  Reserve  Fund  Life  Asso.  28  L.  R.  A.  379, 
which  holds  pending  action  on  policy  by  administrator  in  state  where  insured 
-died  bar  to  action  by  widow  in  state  of  home  office. 

Conflict   of   la^vB. 

Cited  in  Hancock  Nat.  Bank  v.  Farnum,  20  R.  I.  471,  40  Atl.  341,  holding  action 
to  enforce  stockholder's  liability  not  maintainable  in  other  state. 

Cited  in  notes  (15  L.  R.  A.  584)  on  rights  of  action  for  causing  ^eath  accru- 
ing under  foreign  statute;  (56  L.  R.  A.  204,  210,  222)  on  conflict  of  laws  as  to 
.action  for  death  or  bodily  injury. 

"When  statutory  cause  of  action  is  penal. 

Cited  in  Matheson  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  61  Kan.  670,  60  Pac 
747,  holding  statute  providing  for  forfeiture  of  fixed  sum  for  negligently  causing 
•death,  penal. 

Distinguished  in  Gardner  v.  New  York  &  N.  E.  R.  Co.  17  R.  I.  792,  24  Atl. 
-831,  holding  statute* giving  action  for,  and  limiting  recovery  to,  loss  sustained  by 
'negligence,  not  penal;  Aylsworth  v.  Curtis,  19  R.  I.  523,  33  L.  R.  A.  112,  61  Am. 
St.  Rep.  785,  34  Atl.  1109,  holding  action  for  twice  value  of  stolen  article  not 
restored,  not  penal. 

6  L.  R.  A.  721,  DICKINSON  v.  EICHORN,  78  Iowa,  710,  43  N.  W.  620. 
Rea  Judicata. 

Cited  in  State  ew  rel.  Vidal  v.  Lamoureux,  3  Wyo.  733,  30  Pac.  243,  holding 
legality  of  incorporation  adjudicated  in  mandamus  not  reviewable  in  quo  war 
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ranto  action,  though  parties  nominally  different;  McConkie  v.  Remley,  119  Iowa. 
517,  93  N.  VV.  505,  holding  adjudication  deciding  question  whether  liquor  license 
law  was  in  force  in  certain  place,  conclusive  on  all  liquor  sellers. 

—  Actions  to  enjoin  sale  of  liquor. 

Cited  in  Steyer  v.  McCauley,  102  Iowa,  107,  71  N.  W.  194,  holding  liquor  in- 
junction and  contempt  proceeding  pending  thereunder  bar  to  another  citizen's, 
action  for  injunction  for  similar  offense;  Carter  v.  Bartel,  110  Iowa,  213,  81  N. 
W.  462,  holding  permanent  injunction  restraining  firm  froin  liquor  selling  effect- 
ive against  members  after  change  in  firm  name;  Cameron  v.  Tucker,  104  Iowa, 
214,  73  N.  W.  601,  holding  injunction  collusively  obtained  no  bar  to  subsequent 
injunction  against  liquor  nuisance. 

Distinguished  in  Carter  v.  Steyer,  93  Iowa,  535,  61  N.  W.  956,  holding  injunc- 
tion no  bar  to  injunction  against  liquor  nuisance  on  different  premises  owned  by 
codefendant  not  previously  enjoined. 

Injunction  of  liquor  nuisance. 

Cited  in  Bartel  v.  Hobson,  107  Iowa,  647,  78  N.  W.  689,  holding  violation  of 
decree  for  injunction  against  liquor  nuisance,  rendered  in  defendant's  presence, 
contempt,  though  no  order  issued. 

Cited  in  footnotes  to  Laugel  v.  Bushnell,  58  L.  K.  A.  266,  which  sustains  or- 
dinance declaring  places  where  hop  ale,  hop  and  malt  meal  and  cider  sold, 
nuisances;  De  Blane  v.  New  Iberia,  56  L.  R.  A.  285,  which  denies  city's  power  to 
arbitrarily  declare  particular   licensed  saloon  a  nuisance. 

Cited  in  note  (7  L.  R.  A.  299)  on  abatement  of  liquor  nuisance. 

Plaintiff  represents  public. 

Cited  in  Geyer  v.  Douglass,  85  Iowa,  101,  52  X.  W.  Ill,  holding  that  state  or 
citizen  may  be  substituted  for  plaintiff  in  action  to  enjoin  liquor  nuisance  dying- 
pending  appeal;  Cameron  v.  Kapinos,  89  Iowa,  564,  56  N.  W.  677,  holding  that 
plaintiff  in  action  to  enjoin  liquor  nuisance  may  maintain  action  to  make  fine- 
lien  on  premises. 

6  L.  R.  A.  724,  PEOPLE'S  BANK  v.  FRANKLIN  BANK.  88  Tenn.  299,  17  Am. 

St.  Rep.  884,  12  S.  W.  716. 
Recovery  of  money  paid  on  forced  check. 

Cited  in  Indiana  Nat.  Bank  v.  First  Nat.  Bank,  9  Ind.  App.  188,  36  N.  E.  382, 
holding  that  ground  for  making  indorsing  bank  liable  was  that  its  indorsement 
in  part  brought  about  failure  to  discover  forgery;  Canadian  Bank  of  Commerce 
V.  Bingham,  30  Wash.  495,  60  L.  R.  A.  959,  71  Pac.  43,  holding  that  drawee  bank 
may  recover  amount  of  forged  check  paid  to  bank  cashing  it  without  inquiry  or 
requiring  identification;  Germania  Bank  v.  Boutell,  60  Minn.  192,  27  L.  R.  A.  641^ 
51  Am.  St.  Rep.  519,  62  N.  W.  327,  holding  bank  paying  forged  check  of  depositor 
cannot  recover  from  bona  fide  holder  to  wliom  paid;  First  Nat.  Bank  v.  First 
Nat.  Bank,  58  Ohio  St.  215,  41  L.  R.  A.  586,  65  Am.  St.  Rep.  748,  50  N.  E.  723, 
holding  genuineness  of  names  of  indorsers  but  not  of  drawer  guaranteed  by  in- 
dorsing note  "for  collection;"  Deposit  Bank  v.  Fayette  Nat.  Bank,  90  Ky.   19, 

7  L.  R.  A.  851,  13  S,  W.  339,  holding  where  parties  are  equally  innocent,  drawee 
paying  amount  of  forged  check  must  suffer. 

Cited  in  note  (27  L.  R.  A.  637)  on  drawee's  duty  to  know  signature  of  bank. 
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6  L.  R.  A.  727,  HANNA  v.  CHATTANOOGA  &  N.  R.  CO.  88  Tenn.  310,  12  S.  W. 

718. 
Lilabllitr   of   lessor  of  railroad   for   nevllarence   of   lessee. 

Cited  in  Arrowsmith  v.  Naahville  &  D.  R.  Co.  57  Fed.  172,  holding  lessor 
under  valid  lease  not  liable  for  injury  to  lessee's  passenger  due  to  l<»8see*8  negli- 
gence; Hukill  V.  Mayville  &  B.  S.  R.  Co.  72  Fed.  765,  holding  that  servant  of 
lessee  under  void  lease  cannot  recover  from  lessor  for  injury  due  to  lessee's  neg- 
ligence. 

Cited  in  note  (44  L.  R.  A.  753)  on  liability  of  lessor  of  railroad  for  injuries 
caused  by  negligence  of  another  company  using  road  under  lease,  license,  or  other 
contract. 

Liability  of  carrier  farnishinar  cars  to  shipper. 

Cited  in  Roddy  v.  Missouri  P.  R.  Co.  104  Mo.  249,  12  L.  R.  A.  750,  24  Am. 
St.  Rep.  333,  15  S.  W.  1112,  holding  that  carrier  under  contract  to  furnish  cars 
to  quarryman  must  use  ordinary  care  to  provide  such  as  are  reasonably  safe. 

Neslivence  of  fello^v  ser^'ants. 

Cited  in  note  (46  L.  R.  A.  38,  67)  on  right  of  servant  to  recover  damages  from 
persons  other  than  his  master  for  injuries  received  in  performance  of  his  duties. 


6  L.  R.  A.  728,  LACY  v.  GETMAN,  119  N.  Y.  109,  16  Am.  St.  Rep.  806,  23  N.  E. 

452. 
Contracts  for  personal  service  for  specifled  term. 

Distinguished  in  effect  in  Walton  v.  Rafel,  7  Misc.  667,  28  N.  Y.  Supp.  10, 
holding  contract  in  terms  binding  on  legal  representatives  assignable. 

Termination  by  death  of  r^irty. 

Cited  in  Arming  v.  Steinway,  35  Misc.  222,  71  N.  Y.  Supp.  810,  holding  con- 
tract to  teach  pupils  selected  by  employer  terminated  by  his  death;  Blakely 
V.  Sousa,  197  Pa.  321,  80  Am.  St.  Rep.  821,  47  Atl.  286,  holding  contract  be- 
tween manager  and  leader  of  band  terminated  by  manager's  death;  Mason  v. 
Secor,  76  Hun,  180,  27  N.  Y.  Supp.  570,  and  Greenburg  v.  Early,  4  Misc.  100, 
23  N.  Y.  Supp.  1009,  holding  that  contract  of  employment  for  fixed  term  ends 
on  dissolution  of  employing  copartnership  by  member's  death;  Skinner  v.  Busse, 
5S  Misc.  266,  77  N.  Y.  Supp.  560,  holding  relation  of  attorney  and  client  ter- 
minated by  client's  death. 

Distinguished  in  effect  in  Russell  v.  Buckhout,  87  Hun,  47,  34  N.  Y.  Supp.  271, 
holding  contract  for  erection  of  building  on  decedent's   land  not  dissolved   by 
his  death. 
'—  IVhat  excuses  nonperformance. 

Cited  in  McClellan  v.  Harris,  7  S.  D.  451,  64  N.  W.  522,  holding  that  unavoid- 
able illness  excuses  nonperformance  of  contract  to  labor  for  specified  term; 
Jerome  v.  Queen  City  Cycle  Co.  163  N.  Y.  356,  57  N.  E.  485,  holding  that 
servant's  absence  contrary  to  master's  reasonable  commands  justifies  discharge; 
Edgecomb  v.  Buckhout,  146  N.  Y.  339,  28  L.  R.  A.  818,  40  N.  E.  991,  holding 
marriage  of  housekeeper,  not  preventing  performance  of  services,  no  ground  for 
discharge. 

Distinguished  in  effect  in  Hart  v.  Myers,  26  Abb.  N.  C.  480,  12  N.  Y.  Supp.  140, 
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holding  illness  of  one  contracting  to  render  services  as  stockbroker  not  excuse 
nonperformance. 

6  L.  R.  A.  731,  WRIGHT  v.  MUTUAL  BEN.  LIFE  ASSO.  118  N.  Y.  237,  16  Am. 

St.  Rep.  749,  28  N.  Y.  S.  R.  817,  23  N.  E.  186. 
Limitation  by  contract. 

Cited  in  Matthews  v.  American  Cent.  Ins.  Co.  9  App.  Div.  341,  41  X.  Y. 
Supp.  304,  holding  that  parties  to  insurance  contract  may  limit  time  within^ 
which  rights  thereunder  are  to  be  asserted. 

Defense    of    fimnd. 

Cited  in  Massachusetts  Ben.  Life  Asso.  v.  Robinson,  104  Ga.  275,  42  L.  R.  A- 
270,  30  IS.  £.  918,  holding  that  insurer  cannot  set  up  fraudulent  representation^ 
after  three  years,  contrary  to  incontestable  clause  in  policy ;  Patterson  v.  Natural 
Premium  Mut.  L.  Ins.  Co.  100  Wis.  127,  42  L.  R.  A.  260,  69  Am.  St.  Rep.  899,. 
75  N.  W.  980,  holding  fraudulent  intent  or  concealment  by  insured  as  to- 
health  covered  by  incontestable  clause;  Bates  v.  United  Life  Ins.  Asso.  68  Hon, 
146,  22  N.  Y.  Supp.  626,  holding  that  defense  that  material  statements  in  appli- 
cation were  false,  cannot  be  set  up  after  two  years  contrary  to  provision  In. 
policy  that  it  shall  be  indisputable  after  that  period;  Murray  v.  State  Mut. 
Life  Assur.  Co.  22  R.  I.  525,  53  L.  R.  A.  743,  48  Atl.  800,  holding  that  clause 
making  policy  incontestable  for  fraud  in  application  after  two  years  merely 
provides  short  statute  of  limitations;  Clement  v.  New  York  L.  Ins.  Co.  101 
Tenn.  30,  42  L.  R.  A.  249,  70  Am.  St.  Rep.  650,  46  S.  W.  561,  holding  that 
stipulation  that  policy  shall  be  incontestable  after  one  year  limits  time  in  which 
insurer  may  set  up  fraud  to  one  year. 

Cited  in  note  (42  L.  R.  A.  247,  249)  incontestable  clause  as  preventing  de- 
fense of  fraud. 

Distinguished  in  Holland  v.  Supreme  Council,  O.  C.  F.  54  N.  J.  L.  496,  25 
Atl.  367,  holding  fraudulent  representations  good  defense  where  certificate  pro- 
vides fraud  and  death  of  member  during  suspension  shall  forfeit  beneficiary's^ 
rights. 

Incontestable  clanse  applies  to  reinstatement. 

Cited  in  Teeter  v.  United  Life  Ins.  Asso.  159  N.  Y.  417,  54  N.  E.  72,  Affirming^ 
11  App.  Div.  263,  42  N.  Y.  Supp.  119,  holding  that  provision  in  original  con- 
tract that  policy  shall  be  indisputable  after  two  years  applies  to  reinstatement. 
Insurable   Interest. 

Cited  in  Steinback  v.  Diepenbrock,  158  N.  Y.  29,  44  L.  R.  A.  419,  70  Am.  St. 
Rep.  424,  52  N.  E.  662,  holding  that  one  having  no  insurable  interest  in  life  of 
another  may  take  assignment  of  policy  and  recover  thereon;  Smith  v.  People's 
Mut.  Ben.  Soc.  64  Hun,  536,  19  N.  Y.  Supp.  432,  holding  that  assignee  of  policy 
issued  to  son-in-law  of  insured  may  recover  where  relationship  and  assignment 
were  known  by  company  and  policy  contained  incontestable  clause,  time  limit 
in  which  had  expired;  Clement  v.  New  York  L.  Ins.  Co.  101  Tenn.  38,  42  L.  R,  A. 
252,  70  Am.  St.  Rep.  650,  46  S.  W.  561,  holding  incontestable  clause  not  protect 
policy  assigned  to  one  without  insurable  interest  in  pursuance  of  conspiracy  to 
evade  rule  against  wagering  contracts;  Exchange  Bank  v.  Loh,  104  Ga.  468,  44 
L.  R.  A.  381,  31  S.  E.  459,  holding  creditor  may  insure  life  of  debtor  as  a  pro- 
tection against  loss;  McQuillan  v.  Mutual  Reserve  Fund  Life  Asso.  112  Wis.  675, 
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holding  incontestable  clause  not  prevent  forfeiture  by  creditor  to  whom  policy 
assigned,  of  sum  in  excess  of  amount  due  him. 

Effect   of   Incontestable   clause   on    antl-iinicfde   clause. 

Cited  in  Royal  Circle  v.  Achterrath,  204  III.  560,  63  L.  R.  A.  456,  98  Am.  St. 
Rep.  224,  68  N.  E.  492,  holding  that  "incontestable  clause"  in  mutual  benefit 
certificate,  not  excepting  death  by  suicide,  precludes  society  from  taking  advan- 
tage of  clause  relieving  it  from  liability  in  such  case. 

6  L.  R.  A.  7.33,  CIRIACK  v.  MERCHANTS  WOOLEN  CO.  161  Mass.  152,  21 
Am.  St.  Rep.  438,  23  N.  E.  829. 

Master's  dnty  to  vrarn  or  Instruct. 

Cited  in  Pratt  v.  Prouty,  153  Mass.  334,  26  N.  E.  1002,  holding  master  not 
negligent  unless  he  failed  to  give  information  of  danger  which  servant  could  not 
be  presumed  to  know;  Rood  v.  Lawrence  Mfg.  Co.  155  Mass.  593,  30  N.  E.  174^ 
holding  that  master  need  not  instruct  servant. set  to  working  elevator,  as  to 
obvious  danger;  Patnode  v.  Warren  Cotton  Mills,  157  Mass.  289,  34  Am.  St. 
Rep.  275,  32  N.  E.  161,  to  point  failure  to  instruct  young,  inexperienced,  or  dull 
servant,  negligence;  Richstain  v.  Washington  Mills  Co.  157  Mass.  541,  32  N.  E. 
908,  holding  failure  to  instruct  not  negligence  when  considering  servant's  age,, 
intelligence,  and  experience;  Rooney  v.  Sewall  &  D.  Cordage  Co.  161  Mass.  160,. 
36  N.  E.  789,  holding  that  master  need  not  warn  experienced  servant  of  middle 
age,  of  danger  of  coming  in  contact  with  set-screw  projecting  from  revolving 
shaft;  Ruchinsky  v.  French,  168  Mass.  70,  46  N.  E.  417,  holding  that  master 
need  not  warn  adult  employee  of  ordinary  intelligence  that  if  she  put  her  hand 
between  revolving  cog-wheels  she  would  be  hurt;  O'Connor  v.  Whittall,  169  Mass. 
669,  48  N.  E.  844,  holding  that  servant  assumes  obvious  risk  of  having  hand 
cut  in  roller;  Lemoine  v.  Aldrich,  177  Mass,  91,  58  N.  E.  178,  holding  that 
master  need  not  warn  servant  of  danger  of  getting  cut  while  passing  under  re- 
volving shaft;  Silvia  v.  Sagamore  Mfg.  Co.  177  Mass.  479,  59  N.  E.  73,  holding- 
tliat  master  not  negligent  in  failing  to  warn  boy  of  ordinary  intelligence  and 
fourteen  years  of  age,  of  danger  of  getting  fingers  caught  in  gearing;  Gaudet  v. 
Stansfield,  182  Mass.  454,  65  N.  E.  850,  holding  that  master  need  not  instruct 
servant  of  average  intelligence,  nineteen  years  of  age,  of  danger  of  catching 
fingers  in  revolving  roller  of  steam  mangle;  Day  v.  Achron,  23  R.  I.  630,  50- 
Atl.  654  (dissenting  opinion),  majority  holding  girl  of  sixteen  accustomed  to 
operate  mangle  in  laundry  assumed  incidental  risks. 

Cited  in  footnote  to  Davis  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  7  L.  R.  A.  283,. 
which  holds  imappreciated  risk  not  assimied  by  youthful  employee. 

Cited  in  notes  (44  L.  R  A.  36)  duty  of  master  to  warn  servant  of  danger;. 
(44  L.  R.  A.  68)  whether  knowledge  of  danger  is  to  be  imputed  to  minor. 

Evidence   as   to   servant's   capacity. 

Cited  in  Leistritz  v.  American  Zylonite  Co.  154  Mass.  384,  28  N.  E.  275,  holding 
testimony  whether  plaintiff  was  above  or  below  average  intelligence,  inadmissi- 
ble as  not  showing  he  was  manifestly  incapable  of  understanding  risk  without 
instruction. 

ilnestlon   for  Jury. 

Cited  in  Patnode  v.  Warren  Cotton  Mills,  157  Mass.  284,  34  Am.  St  Rep.  276> 
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32  N.  £.  161,  holding  weight  of  evidence  that  plaintilT  was  not  very  smart,  but 
was  rather  dull,  for  jury. 

«  L.  R.  A.  736,  BENNETT  v.  McIXTIRE,  121  Ind.  231,  23  N.  E.  78. 
TreaiMuiB. 

Cited  in  Keaton  v.  Snider,  14  Ind.  App.  67,  42  N.  E.  372,  holding  wrongful 
■entry  by  cattle  upon  land  and  destruction  of  growing  corn,  trespass;  Spades  v. 
Murray,  2  Ind.  App.  406,  28  N.  E.  709,  holding  abuse  of  owner's  authority  to 
-enter  upon  land  not  constitute  trespass;  Reed  v.  Maley,  26  Ky.  L.  Rep.  211,  62 
L.  R,  A.  902,  footnote  p.  900,  74  S.  VV.  1079,  holding  soliciting  woman  to  sexual 
intercourse,  not  actionable. 

liocal   actions. 

Cited  in  Du  Breuil  v.  Pennsylvania  Co.  130  Ind.  138,  29  N.  E.  909,  holding 
that  action  for  trespass  must  be  brought  in  county  where  land  is  situated. 

Incidental  damaares. 

Cited  in  Hamilton  v.  Toner:  17  Ind.  App.  395,  46  N.  E.  921,  holding  that 
-where  principal  cannot  be  collected  in  action  for  tort,  interest  and  damages  for 
failure  to  pay  cannot  be  collected  in  tort. 

Pleadlnv   fraud. 

Cited  in  Guy  v.  Blue,  146  Ind.  632,  45  N.  E.  1052,  holding  facts  constituting 
fraud  must  be  distinctly  averred;  Bullock  v.  Wooldridge,  42  Mo.  App.  362: 
Balue  V.  Taylor,  136  Ind.  374,  36  N.  E.  269;- Hartman.  v.  International  Bldg. 
A  L.  Asso.  28  Ind.  App.  67,  62  N.  E.  64;  Smith  v.  Parker,  148  Ind.  133,  45  N.  E. 
770, —  holding  that  allegations  must  show  representations  of  existing  facts,  and 
not  promises. 

6  L.  R.  A.  737,  McCLAIN  v.  NEW  CASTLE,  130  Pa.  546,  26  W.  N.  C.  246,  18 

Atl.  1066. 
Abatement  of  nuisance. 

Cited  in  Mowday  v.  Moore,  133  Pa.  612,  19  Atl.  626,  and  Mirkil  v.  Morgan. 
134  Pa.  155,  19  Atl.  628,  holding  that  final  injunction  w^ill  not  be  granted  against 
maintenance  of  nuisance  unless  right  has  been  first  established  at  law  or  is 
conceded;  Evans  v.  Reading  Chemical  Fertilizing  Co.  160  Pa.  216,  28  Atl.  70*2. 
holding  that  injunction  will  not  issue  in  doubtful  case  until  right  has  been 
established  at  law;  Wood  v.  McGrath,  150  Pa.  458,  16  L.  R.  A.  718,  24  Atl.  682, 
holding  injunction  to  restrain  maintenance  of  private  drain  will  not  be  granted 
unless  right  of  removal  has  been  first  established  at  law;  Easton,  S.  E.  &  W.  E. 
Pass.  R.  Co.  v.  Easton,  133  Pa.  520,  19  Am.  St.  Rep.  658,  19  Atl.  486,  holding 
that  injunction  w^ll  be  granted  witliout  regard  to  merits  of  controversy  re- 
straining city  authorities  from  summarily  removing  railway  track  as  nuisance. 

Distinguished  in  Com.   ex  rel.  Tyrone  v.  Stevens,   178  Pa,  562,  36  Atl.   166, 
enjoining  erection  of  wall  in  stream  without  requiring  determination  of  right 
in  common-law  action. 
Mnnlclpal    poorer   over   nuisances. 

Cited  in  notes  (40  L.  R.  A.  469)  on  injunctions  by  municipalities  against 
nuisances  affecting  water  courses;  (38  L.  R.  A.  645)  municipal  power  over 
nuisances;   (39  L.  R.  A.  650)  municipal  power  over  nuisances  affecting  highways 
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Preacriiitive  risht  to  maintain  nnliianee. 

Cited  in  notes  (53  L.  R.  A.  890)  on  prescriptive  right  to  pollute  stream; 
(53  L,  R.  A.  895)  on  prescriptive  right  to  carry  on  offensive  trade. 

-Obstmctlnip  atreani. 

Cited  in  note  (59  L.  R.  A.  850)  on  liability  for  damming  back  water  of  stream. 

<5  L.  R.  A.  740,  DARBY  v.  GILLIGAN,  33  W.  Va.  246,  10  8.  E.  400. 

Proceeding  to  settle  accounts  of  trustee  in  37  W.  Va.  59,  16  S.  E.  507. 

Proceeding  to  establish  rights  of  respective  creditors  in  43  W.  Va.  755,  28 
S.  E.  737. 

flqaltable  liens  on  partnership   property  -—  Of   partners. 

Cited  in  Grobe  v.  Roup,  44  VV.  Va.  199,  28  S.  E.  699,  holding  that  appropria- 
tion of  partnership  funds  by  insolvent  member,  may  be  enjoined  pending  ac- 
<?ounting. 

Cited  in  footnote  to  Kincaid  v.  National  Wall  Paper  Co.  54  L.  R.  A.  412,  which 
sustains  right  of  partners  to  appropriate  with  other  partners'  consent  interest 
in  firm  to  pay  individual  in  preference  to  firm  debts. 

<-^  Of  creditors  of  Insolvent  flrm. 

Cited  in  Dewing  v.  Hutton,  40  W.  Va.  538,  21  S.  E.  780,  holding  creditors  of 
quasi-partnership  preferred  to  partner's  creditor;  Kurner  v.  O'Neil,  39  VV.  Va. 
520,  20  6.  E.  589,  holding  transfer  of  property  by  member  of  insolvent  firm  to 
secure  individual  debt,  void  as  to  partnership  creditors;  Jackson  Bank  v.  Durfey, 
72  Miss.  971,  31  L.  R.  A.  471,  48  Am.  St.  Rep.  596,  18  So.  456,  holding  tliat 
in.solvent  members  of  insolvent  firm  cannot  use  partnership  property  to  pay  in- 
dividual debts;  Reyburn  v.  Mitchell,  106  Mo.  376,  27  Am.  St.  Rep.  350,  16  S.  W. 
592,  holding  transfer  of  partnership  property  to  pay  individual  debt  to  one 
knowing  of  firm's  insolvency,  fraud  on  firm  creditors. 

Followed  in  Baer's  Sons  v.  Wilkinson,  35  W.  Va.  426,  14  S.  E.  1 ;  Millhiser 
V.  McKinley,  98  Va.  211,  35  S.  E.  446,  holding  sale  of  interest  by  one  member 
-of  insolvent  to  other  member  in  consideration  of  latter's  assumption  of  all  firm 
debts  followed  by  his  sale  to  trustee  to  pay  his  individual  debts  void  as  to 
firm  creditors;  Franklin  Sugar  Ref.  Co.  v.  Henderson,  86  Md.  459,  63  Am.  St. 
Rep.  524,  38  Atl.  991,  holding  transfer  of  interest  in  insolvent  firm  by  retiring 
partner  to  copartners  continuing  business,  fraudulent  as  to  creditors;  Thayer  v. 
Humphrey,  91  Wis.  290,  30  L.  R.  A.  554,  51  Am.  St.  Rep.  887,  64  N.  W.  1007, 
holding  partner's  sale  of  interest  in  insolvent  firm  for  purpose  of  paying  firm 
debts  preserves  rights  of  firm  creditors;  Foley  v.  Rulcy,  50  W.  Va.  16.?,  55  L.  R. 
A.  919,  40  S.  E.  382,  holding  transfer  of  property  of  insolvent  firm  with  intent 
to  defraud  creditors,  void. 

Distinguished  in  Hall  v.  Hyer,  48  W.  Va.  358,  37  S.  E.  594,  holding  improve- 
ments on  wife's  property  by  partner  retiring  from  solvent  firm,  out  of  individual 
funds,  not  liable  for  firm  debts. 

Rlvhts  and  dnties  of  snrvlvlniar  partner. 

Criticized  in  McDonald  v.  Cash,  57  Mo.  App.  549,  holding  sale  by  one  of  in- 
.-•(.Ivent  firm  to  another  in  consideration  of  assumption  of  debts,  without  actual 
fraud,  valid. 

Cited  in  notes   (7  L.  R.  A.  481)   on  rights  of  surviving  partner;    (7  L.  R.  A. 
791)  on  duties  of  surviving  partner. 
L.  R.  A.  Au.— Vol.  I.— 55. 
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Relative  rlirhta  of  Individual  and  flrm  creditors. 

Cited  in  footnotes  to  Clark  v.  Stanwood,  34  L.  R.  A.  378,  which  authorizes 
proof  of  debts  of  solvent  firm  against  single  insolvent  partner;  Thayer  v. 
Humphrey,  30  L.  R.  A.  549,  as  to  relative  rights  of  individual  and  firm  cred- 
itors; Hundley  v.  Farris,  12  L.  R.  A.  254,  which  holds  individual  creditor?* 
primarily  entitled  to  payment  out  of  deceased  partner's  estate:  Ke  Baldwin, 
58  L.  R.  A.  122,  which  sustains  individual  liability  of  member  of  banking  firm, 
signing  name  to  certificate  of  deposit,  enforceable  against  estate  in  preference  to 
claims  against  firm. 

6  L.  R.  A.  742,  UNITED  STATES  v.  BAYLE,  40  Fed.  664. 
Fnmailable  matter. 

Cited  in  United  States  v.  Elliott,  .ll  Fed.  808,  holding  postal  card  demanding^ 
payment  of  past  due  rent  not  violation  of  Federal  statute;  Griflin  v.  Pembroke, 
64  Mo.  App.  269,  holding  whether  mailing  a  particular  postal  card  in  violation 
of  Federal  statute,  question  of  law. 

6  L.  R.  A.  743,  STATE  v.  BARNES,  32  S.  C.  14,  17  Am.  St.  Rep.  832,  10  S.  E.  61K 
Pardons  on   condition. 

Cited  in  Fuller  v.  State,  122  Ala.  37,  45  T>.  R,  A.  .502,  82  Am.  St,  Rep.  17. 
26  So.  146,  holding  that  pardoning  power  under  Constitution  includes  pardonf? 
on  condition  precedent  or  subsequent,  and  breach  of  condition  annuls  pardon. 

Forfeiture  of  parole   for  breach  of  condition. 

Cited  in  Fuller  v.  State,  122  Ala.  39,  45  L.  R.  A.  503.  82  Am.  St.  Rep.  17,  2a 
So.  146,  holding  statute  providing  for  conditional  parole,  and  for  taking  prisoner 
again  into  custody  upon  breach  of  condition,  constitutional. 

6  L.  R.  A.  745,  DE  HAVEN  v.  SHERMAN,  131  111.  115,  22  N.  E.  711,  714. 
"When  annuity  charire  upon  eorpan  of  ontat^. 

Cited  in  Einbecker  v.  Einbecker,  162  111.  273.  44  N.  E.  426,  holding  that  prin- 
cipal Ciinnot  be  used  to  make  up  deficiency  where  testator  iiitendeil  annuity  ti> 
be  paid  out  of  income  of  fund;  Hopkins  v.  Remy,  64  N.  J.  Eq.  14,  53  All.  G76, 
holding  that  no  resort  may  be  had  to  land  to  pay  annuity  deviled  out  of  rent^ 
and  profits;  Merrinm  v.  Merriam,  80  Minn.  272,  83  X.  W.  162  (dissenting 
opinion),  majority  holding  that  income  should  be  made  up  from  corpus  of  estatr 
where  securities  selected  by  executors  to  pay  designated  income  to  widow  pro\  • 
insufilcient. 

6  L.  R.  A.  749.  GORDON  v.  STATE,  46  Ohio  St.  607,  23  N.  E.  63. 
Confititntlonallty  of  Btatnten. 

Followed  in  State  v.  Rouch.  47  Ohio.  St.  482,  25  N.  E.  59,  holding  Dow  law  not 
umMinstitutional  for  want  of  uniform  operation;  Kx  parte  Handler,  176  Mo.  :>s:». 
75  S.  W.  920.  holding  local  option  liquor  law.  prescribing  different  penalties  for 
unlawful  trafiic  in  counties  a<lopting  it  than  imposed  in  others,  constitutional. 

Cited  in  :^!athis  v.  Jones,  84  Ga.  807,  11  S.  E.  1018,  holding  loi-al  option  lau 
as  to  fences  a  general- law  of  uniform  operation;  Adams  v.  Beloit,  105  Wis.  374. 
47   L.  R.  A.  446.  81   N.  W.  8(10.  holding  option   to  adopt  provisions  of  general 
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statute   not    in    conflict    with    constitutional    requirement   as    to   uniformity    of 
operation. 

—  Delegation  of  po'wrer. 

Followed  in  State  v.  Rouch,  47  Ohio  St.  482,  25  N.  E.  59,  on  the  point  that 
Dow  law  not  unconstitutional  as  delegation  of  legislative  power  to  people. 

Cited  in  State  ex  rel.  Witter  v.  Forkner,  94  Iowa,  11,  28  L.  R.  A.  210,  62  N. 
W.  772,  holding  it  not  unconstitutional  delegation  of  legislative  power  to  allow 
people  to  determine  by  vote  limits  of  operation  of  prohibitory  liquor  law;  State 
V.  Messenger,  63  Ohio  St.  402,  59  N.  E.  105,  holding  authority  granted  commis- 
sioners to  determine  increased  weight  that  may  be  drawn  in  vehicles  having  tires 
less  than  3  inches  in  width  not  unconstitutional  as  delegation  of  legislative 
power. 

Distinguished  in  State  ex  rel.  Allison  v.  Garver,  66  Ohio  St.  565,  64  N.  E.  573,. 
holding  act  to  limit  compensation  of  coimty  officers  unconstitutional  where  it  is 
to  take  effect  when  and  if  approved  by  popular  vote. 

—  ImpoMilblllty   of   execution. 

Followed  in  State  v.  Rouch,  47  Ohio  St.  482,  25  N.  E.  59,  on  point  that  Dow 
law  not  unconstitutional  because  impossible  of  execution. 

—  Prohibitory  la^v. 

Cited  in  Stevens  v.  State,  61  Ohio  St.  606,  56  N.  E.  478,  holding  that  the  pro- 
hibition of  the  sale  of  intoxicating  liquors  need  not  be  absolute  to  be  a  police 
regulation  within  the  Wilson  act. 

Cited  in  note  (10  L.  R.  A.  82)  on  right  of  state  to  prohibit  manufacture  and 
sale  of  intoxicating  liquors. 

Duplicity. 

Cited  in  Nickel  v.  State,  6  Ohio  C.  C.  603,  holding  count  charging  sale  of 
liquors  to  diverse  persons  unknown,  not  bad  for  duplicity;  State  v.  Batson,  108 
Loi,  481,  32  So.  478,  holding  that  single  criminal  act  consummated  at  one  time 
may  be  charged  as  one  offense,  although  it  may  operate  upon  more  than  one 
person. 

6  L.  R.  A.  756,  SPRING  VALLEY  WATERWORKS  v.  SAN  FRANCISCO,  821 

Cal.  286,  16  Am.  St.  Rep.  116,  22  Pac.  910-1046. 
Pnblic   corpora tlona  I    authority   to   flx   ratea. . 

Cited  in  Jacobs  v.  San  Francisco,  100  Cal.  137,  34  Pac.  630,  holding  under 
statute  making  it  official  duty  of  board  of  supervisors  of  city  annually  to  fix 
rates  for  water,  power  to  fix  rates  rests  with  board  of  supervisors^  alone;  San 
Diego  Water  Co.  v.  San  Diego,  118  Cal.  bm.  38  L.  R.  A.  462,  62  Am.  St.  Rep. 
2G1,  50  Pac.  633,  holding  constitutional  provision  for  fixing  water  rates  without, 
notice  not  deprivation  of  property  without  due  process  of  law;  Spring  Valley 
Waterworks  v.  San  Francisco,  124  Fed.  587,  holding  ordinance  fixing  water  rates, 
so  low  that  company's  net  earnings  would  be  much  less  than  earnings  from  sinii- 
h\r  investments,  unconstitutional;  San  Diego  Land  &  Town  Co.  v.  Jasper,  189  U. 
8.  440,  47  L.  ed.  894,  23  Sup.  Ct.  Rep.  571,  holding  default  of  originar petitioners 
for  establishment  of  water  rates,  made  parties  to  bill  to  have  them  declared  void; 
not  entitle  plaintiff  to  relief  sought;  San  Diego  Water  Co.  v.  San  Diego  Flume 
Co.  108  Cal.  560,  29  L.  R.  A.  843,  41  Pac.  495,  holding  contract  making  water 
company  sole  distributing  agent  for  flume  company  not  against  public  policy. 
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Cited  in  notes  (33  L.  R.  A.  182)  on  lejjiHlative  power  to  fix  tolls,  rateF,  or 
prices;  (61  L.  R.  A.  101,  104,  105)  on  control  of  rates  of  municipal  water  supply. 
Arbitrary  llxlns  of  rates. 

Cited  in  San  Diego  Land  &  Town  Co.  v.  National  (Mty,  174  U.  S.  749,  43  U 
ed.  1158,  19  Sup.  Ct.  Rep.  804,  holding  when  statute  making  it  duty  of  town 
supervisors  annually  to  fix  water  rates,  construed  by  state  court  as  no^.  authoriz- 
ing arbitrary  fixing  of  rates,  construction  binding  on  Federal  c^^urts,  although 
notice  to  water  company  not  expressly  provided. 
Power  of  eonrtii  to  review  reasonableness  of  rates. 

Cited  in  Jacobs  v.  San  Francisco,  100  Cal.  130,  34  Pac.  630,  holding  that  fixinj: 
of  water  rates  by  board  of  supervisors  is  judicial  act,  and  judgment  cannot  he 
ci«ntrolIed  by  mandamus;  I'nion  Transp.  Co.  v.  Ba?sett,  118  Cal.  610,  50  Pac. 
754,  holding  that  equity  cannot  interfere  with  discretionary  action  of  board  of 
harbor  commissioners  in  changing  place  of  landing  of  vessel. 

Disapproved  in  part  in  Matthews  v.  North  Carolina,  106  Fed.  10,  holding  state 
commission  order  fixing  amount  of  fertilizers  constituting  car  load  at  ten  ton-, 
not  subject  to  judicial  interference,  unless  clearly  unreasonable. 
Reqnlrlnv    farnlsblnir   of   crater  meters. 

Cited  in  note  (61  L.  R.  A.  112,  114)  on  rights  and  duties  of  consumer  of 
water. 

Distinguished  in  State  ex  rel.  Hallauer  v.  Gosnell,  116  Wis.  615,  61  L.  R,  A. 
45,  93' N.  W.  542,  sustaining  provision  in  ordinance  regulating  water  rates  re- 
quiring consumers  in  certain  cases  to  furnish  meters. 
Pleadlnvi    party   mast   alleire    facts   essential   to   recovery. 

Cited  in  Allen  v.  Home  Ins.  Co.  133  Cal.  30,  65  Pac.  138,  holding  that  in 
action  upon  policy  insuring  building  "while  occupied  as  dwelling  house",  plain 
tiff  must  allege  that  building  was  so  occupied;  Miles  v.  Woodward,  115  Cal. 
314,  46  Pac.  1076,  holding  complaint  in  action  to  recover  penalty  of  director > 
of  mining  corporation  for  failure  to  post  weekly  reports  of  superintendent,  ne  il 
not  allege  neglect  wilful  and  intentional,  since  directors  prima  facie  liable  for 
mere  neglect. 

6  L.  R.  A.  763,  PINK  CITY  v.  MUNCH,  42  Minn.  342,  44  N.  W.  197. 
Abatement  of  nuisance. 

Cited  in  Re  Debs,  158  V.  S.  587,  39  L.  ed.  1103,  15  Sup.  Ct.  Rep.  900.  holdin;; 
obstruction  of  public  highway  subject  to  abatement  in  ec|uity  at  instance  of  go-, 
ernment;  Hutchinson  Twp.  v.  Filk,  44  Minn.  537,  47  N.  W.  255,  holding  that  citv 
nmy  maintain  civil  action  to  abate  nuisance  constituting  obstruction  lo  public 
highway;  Huron  v.  Bank  of  Volga,  8  S.  D.  451,  59  Am.  St.  Rep.  769,  66  N.  W. 
815,  and  Red  Wing  v.  (Juptil,  72  Minn.  '2GI,  41  L.  R.  A.  324,  71  Am.  St.  Rep. 
485,  75  N.  W.  234,  holding  that  municipal  corporation  authorized  by  charter  to 
abate  or  to  compel  abatement  of  public  nuisances,  may  maintain  action  in  equity 
for  that  purpose;  Bufl'alo  v.  Harling,  50  Minn.  550,  52  N.  W.  931.  holding  that 
city  may  maintain  action  to  enjoin  erection  of  building  for  private  use  on  puldif 
ground;  Llano  v.  Llano  County,  5  Tex.  Civ.  App.  136,  23  S.  W.  1008,  hoKlin- 
action  to  abate  county  jail  and  cesspool  as  nuisances  maintainable  by  city;  Phihi 
delphia  v.  Lyster,  3  Pa.  Super.  Ct.  480,  holding  ordinance  prohibiting  collection 
of  garbage  without  permit  not  enforceable  by  injunction,  unless  act  jyer  Be  nui* 
mnce. 
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Cited  in  footnote  to  Pfingst  v.  Senn,  21  L.  R.  A.  569,  which  denies  right  to 
enjoin  as  nuisance  prospective  use  of  premises  as  beer  garden. 

Cited  in  notes  (51  L.  R.  A.  660,  661)  on  right  of  municipality  to  maintain  suit 
to  enjoin  public  nuisance;  (42  L.  R.  A.  823)  on  injunctions  by  municipalities 
against  nuisances  upon  highways  and  streets;  (41  L.  R.  A.  323)  on  injunctions 
by  municipal  corporations  against  nuisances  affecting  public  morals,  peace  and 
good  order,  and  health  and  safety;  (9  L.  R.  A.  716)  on  abatement  of  nuisance 
by  action;  (8  L.  R.  A.  831)  on  abatement  of  public  nuisances;  (20  L.  R.  A.  165) 
on  power  of  equity  to  grant  mandatory  injunctions  as  to  nuisances;  (38  L.  R. 
A.  327 )  on  municipal  power  over  nuisances  affecting  safety,  health,  and  personal 
comfort;  (36  L.  R.  A.  503,  597,  599,  607)  on  power  of  municipal  corporations  to 
define,  prevent,  and  abate  nuisances;  (59  L.  R.  A.  850)  on  right  to  dam  back 
water  of  stream  as  against  public. 

Jnatlflcatlon  of  nuisance. 

Cited  in  Rand  Lumber  Co.  v.  Burlington,  122  Iowa,  209,  97  N.  W.  1096,  holding 
that  legislative  authority  to  construct  sewer  will  not  justify  nuisance;  Georgia 
R.  &.  Bkg.  Co.  V.  Aladdox,  116  Ga.  82,  42  S.  E.  315,  holding  unnecessary  switching 
in  railroad  terminal  yard  on  Sunday,  a  nuisance. 

Cited  in  note  (9  L.  R.  A.  714)  on  justification  of  nuisance  under  legislative 
authority. 

U  L.  R.  A.  765,  ALBERTI  v.  NEW  YORK,  L.  E.  &  W.  R.  CO.  118  N.  Y.  77,  23 

N.  E.  35. 
Dnty  to  nae  ordinary  eare. 

Cited  in  Caven  v.  Troy,  15  App.  Div.  167,  44  N.  Y.  Supp.  244,  holding  injured 
person  must  use  ordinary  care  to  effect  cure  but  that  mistake  of  his  physician 
in  treatment  will  not  shield  wrongdoer. 

Waiver  of  atatntory  prlvlleare. 

Cited  in  Pence  v.  Waugh,  135  Ind.  154,  34  :^.  E.  860;  Kern  v.  Kern,  154  Ind. 
35,  55  N.  E.  1004;  McMaster  v.  Scriven,  85  Wis.  168,  39  Am.  St.  Rep.  828,  55 
X.  W.  149, —  holding  that  testator  who  requests  his  attorney  to  witness  his  will 
thereby  waives  privilege  of  statute;  Re  Downing,  118  Wis.  591,  95  N.  W.  876, 
liolding  that  attorney  drafting  wnll,  may,  at  rts  probate,  testify  as  to  directions 
given  by  testator;  Ke  MuUin,  110  Cal.  254,  42  Pac.  645,  holding  that  testator 
waives  statutory  privilege  by  requesting  his  physician  to  witness  will,  and  latter 
may  testify  as  to  testator's  mental  capacity;  Morris  v.  New  York,  O.  &  W.  R.  Co. 
148  N.Y.92,61  Am.  St.  Rep.  675,  42  N.  E.  410,  holding  that  patient  waives  statu- 
tory privilege  as  to  information  gained  by  two  physicians  at  same  examination 
by  calling  one  of  them  as  a  witness;  Foley  v.  Royal  Arcanum,  151  N.  Y.  204, 
56  Am.  St.  Rep.  621,  45  N.  E.  456.  Affirming  78  Hun,  225,  28  N.  Y.  Supp.  .^52, 
holding  that  insured  may  waive  statutory  privilege  as  to  testimony  of  physician 
by  stipulation  in  insurance  contract;  Corey  v.  Bolton,  31  Misc.  141,  63  N.  Y, 
Supp.  915,  holding  that  natural  guardian  of  infant  may  waive  protection  of  stat 
ute  which  forbids  physician  from  disclosing  information  acquired  in  professional 
capacity. 

Opinion  of  physician. 

Cited  in  Reynolds  v.  Niagara  Falls,  81  Hun,  356,  30  N.  Y.  Supp.  954,  holdin;? 
that  physicidn  may  express  opinion  about  continuance  of  known  present  condition 
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of  plaint ifT*8  limb;  Penny  v.  Roohestor  R.  Co.  7  App.  Div.  603,  40  N.  Y.  Supp. 
172,  holding  that  physician  may  testify  that  wound  which  had  broken  out  aitor 
apparently  healing  may  da  so  again;  Saltzman  v.  Brooklyn  City  R.  Co.  73  Hun, 
568,  26  X.  Y.  Supp.  311,  holding  that  physician  may  testify  that  in  his  opinion 
injury  is  liable  to  grow  worse;  Barr  v.  Kansas  City,  121  Mo.  31.  25  S.  W.  .'>t>2. 
holding  medical  testimony  that  plaintiff's  injuries  would  probably  shorten  hi.'< 
life,  admissible;  Quinn  v.  O'Keeffe,  75  N.  Y.  S.  R.  578,  41  N.  Y.  Supp.  lltJ. 
holding  testimony  that  injury  is  capable  of  producing  certain  conditions  indicated 
by  plaintiff's  symptoms,  admissible;  Wolf  v.  Third  Ave.  R.  Co.  67  App.  Div.  613. 
74  N.  Y.  Supp.  336,  holding  medical  evidence  as  to  propriety  of  operation  nec-e^- 
gary  for  plaintiff's  relief,  competent  in  negligence  action. 

Distinguished  in  Clegg  v.  Metropolitan  Street  R.  Co.  1  App.  Div.  211,  37  N. 
Y.  Supp.  130,  holding  that  medical  witness  may  testify  as  to  probable  effects  of 
present  condition  of  injured  person. 

Photosraphs  aM  evidence. 

Cited  in  Lake  Erie  &  \V.  R.  Co.  v.  Wilson,  189  111.  96,  59  N.  E.  573,  ho!din^ 
accurate  photographs  of  scen^  of  accident  taken  about  time  of  injury,  admissible; 
Warner  v.  Randolph,  18  App.  Div.  464.  79  N.  Y.  S.  R.  1116,  45  X.  Y.  Supp.  1112. 
and  Dederichs  v.  Salt  Lake  City  R.  Co.  14  Utah,  141,  35  L.  R.  A.  807,  46  Pac. 
656.  holding  accurate  photograph  of  place  of  accident  admissible  in  action  for 
personal  injuries;  Cooper  v.  St.  Paul  City  R.  Co.  54  Minn.  384.  56  N.  W.  42. 
holding  photograph  accurately  representing  portions  of  plaintiff's  body,  admis- 
sible; Baxter  v.  Chicago  &  N.  W.  R.  Co.  104  Wis.  325,  80  X.  W.  644,  holding 
photographs  of  plaintiff's  injured  leg  admissible  in  action  for  personal  injuries: 
Howard  v.  Illinois  Trust  &  Sav.  Bank,  189  III.  577,  59  X.  E.  1106,  holding  en- 
larged photographs  of  original  deed  in  evidence  admissible  where  alteration  is 
claimed;  People  v.  Webster,  139  N.  Y.  83,  34  X.  E.  730,  holding  photograph  of 
deceased  admissible  on  murder  trial  to  show  his  physical  characteristics  when* 
self-defense  is  set  up;  Xies  v.  Broadhead,  75  Hun,  256,  27  X,  Y.  Supp.  52,  holdin<r 
verification  of  picture  by  photographer  not  essential  to  its  admissibility;  Cun- 
ningham v.  Fair  Haven  &  W.  R.  Co.  72  Conn.  249,  43  Atl.  1047,  holding  that 
accuracy  of  photograph  of  physical  object  must  be  proved  before  it  can  be  re- 
ceived. 

Cited  in  notes  (35  L.  R.  A.  803)  proof  of  correctness  of  photograph  offered  as 
evidence;    (35  L.  R.  A.  808)   photograph  of  part  of  body  as  evidence. 

Exhibition  of  Injured  limb. 

Cited  in  Arkansas  River  Packet  Co.  v.  Hobbs,  105  Tenn.  40,  58  S.  \V.  27H. 
holding  that  plaintiff  may  volui^tarily  exhibit  injured  limb  to  jury. 

6  L.  R.  A.  770,  FRAXKLIX  v.  BROWX,  118  N.  Y.  110,  27  N.  Y.  S.  R.  955,  16 

Am.  St.  Rep.  744,  23  X.  E.  126. 
Landlord  and  tenant  $  Implied  covenant*. 

Cited  in  Daly  v.  Wise,  132  X.  Y.  310,  16  L.  R.  A.  238,  30  X.  E.  837,  holding 
covenant  against  inherent  defects  not  implied  in  lease  of  unfurnished  dwelling 
for  definite  term;  Edwards  v.  McLean,  122  X.  Y.  307,  25  X.  E.  483.  AfRrminjr 
23  Jones  &  S.  131,  holding  infectious  disease  upon  premises  after  execution  of 
lease,  but  before  commencement  of  term,  not  relieve  tenant  from  liability  for  rent; 
Kotter  V.  Goerlitz,  16  Daly,  485,  12  X.  Y.  Supp.  210.  raising  question  as  to  doc- 
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trine  that  lease  of  furnished  house  or  apartment  implies  fitness  for  occupancy; 
Davis  V.  George,  67  N.  H.  397,  39  Atl.  979,  holding  covenant  that  furnished 
<1  welling  is  fit  for  occupancy,  not  implied  in  lease  for  term  of  years;  Ingalls  v. 
Hohbs,  156  Mass.  351,  16  L.  R.  A,  52,  footnote  p.  51,  32  Am.  St.  Rep.  460,  31  N. 
K.  286,  holding  lease  of  furnished  dwelling  for  limited  term  implies  fitness  for 
immediate  occupation;  JVleserole  v.  Hoyt,  161  N.  Y.  62,  55  X.  E.  274,  Affirming 
34  App.  Div.  33,  55  N.  Y.  Supp.  1072.  holding  statute  relieving  lessee  from 
liability  for  rent  upon  premises  becoming  unfit  for  occupancy  without  his  fault, 
not  applicable  when  defect  existed  at  time  lease  made,  in  absence  of  misrepre- 
sentation of  lessor;  Schwalbach  v.  Shinkle,  W.  &  K.  Co.  97  Fed.  485,  holding 
lessor  not  liable  for  personal  injury  by  reason  of  unsafe  condition  of  premises 
for  purpose  for  which  leased  if  defect  unknown,  and  not  apparent  on  reasonable 
inspection;  Prahar  v.  Tousey,  93  App.  Div.  509,  87  N.  Y.  Supp.  845,  holding  that 
landlord  does  not  impliedly  warrant  fitness  of  leased  premises  for  proposed  use; 
Castagnette  v.  Nicchia,  76  App.  Div.  372,  78  N.  Y.  Supp.  498,  holding  landlord's 
covenant  to  repair  not  implied  from  striking  out  of  lease  clause  requiring  tenant 
to  do  so;  Smith  v.  Donnelly.  93  App.  Div.  573,  87  N.  Y.  Supp.  893,  denying  land- 
lord's absolute  duty  to  disclose  to  tenant  that  upper  window  sash  would  fall  out 
if  pulled  entirely  down;  Tallman  v.  Murphy,  120  N.  Y.  354,  24  N.  E.  716  (dis- 
senting opinion)  majority  holding  that  smoke  and  odors  of  coal  gas  from  flues 
of  adjoining  tenants,  and  explosions,  rendering  premises  untenantable,  consti- 
tutes eviction. 

Cited  in  footnotes  to  Angevine  v.  Knox-Goodrich,  18  L.  R.  A.  264,  which  denies 
implied  warranty  that  house  leased  for  dwelling  habitable. 

Cited  in  note  (33  L.  R.  A.  456)  on  implied  covenant  in  lease  as  to  fitness  of 
j)roperty  for  purpose  intended. 

Doctrine  of  caveat  emptor  applicable  to  leaseholds. 

Cited  in  Meserole  v.  Sinn,  34  App.  Div.  35,  53  N.  Y.  Supp.  1072;  Watson  v. 
Almirall,  61  App.  Div.  430,  70  K.  Y.  Supp.  662;  Rotter  v.  Goerlitz,  16  Daly, 
485,  12  X.  Y.  Supp.  210, —  holding  that  maxim  caveat  emptor  applies  to  leasehold 
of  dwelling;  Zerega  v.  Will,  34  App.  Div.  490,  54  N.  Y.  Supp.  361,  holding  that 
-where  tenant  has  opportunity  to  examine  premises  he  assumes  risk  of  their  con- 
<lition;  Sherman  v.  Ludin,  79  App.  Div.  38,  79  N.  Y.  Supp.  1066,  holding  that 
tenant  assumes  risk  of  condition  of  pfemises,  in  absence  of  lessor's  expres.'^  agree- 
ment; Stein  V.  Rice,  23  Misc.  351,  51  N.  Y.  Supp.  320,  holding  that  lessee  of  dwell- 
ing at  seashore  resort  assumes  risk  of  sufficiency  of  water  supply  in  absence  of  ex- 
press covenant  by  lessor;  Barrett  v.  Lake  Ontario  Beach  Improv.  Co.  68  App. 
Div.  618,  74  N.  Y.  Supp.  301,  holding  that  person  using  toboggan  slide  assumes 
risk  of  defective  construction  apparent  to  senses. 

Cited  in  notes  (34  L.  R.  A.  824)  on  liability  of  landlord  for  injurj'  to  tenant 
from  defect  in  premises;  (46  L.  R.  A.  83)  on  liability  of  owner  of  premises  of 
whieh  he  is  not  in  possession  for  injuries  from  defects; 

Agrreeiuents   as    to    tenantabillty.  ^ 

Cited  in  Hamilton  v.  Emerson,  31  Misc.  258,  64  N.  Y.  Supp.  48,  holding  evidence 
of  contemporaneous  verbal  agreement  as  to  tenantability  inadmissible  where 
written  lease  disclaims  lessor's  responsibility  for  condition  or  defects. 
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6  L.  R,  A.  773,  Re  BALIX)T  ACT,  16  R.  I.  766,  19  Atl.  656. 
Blectlonsi   form  of  printed  ballotn. 

Cited  in  footnotes  to  State  ex  rel.  Mize  v.  McElroy,  16  L.  R.  A.  279,  which 
holds  name  written  on  ballot  in  place  of  printed  name  erased  cannot  be  counted; 
State  ex  rel.  McCarthy  v.  Moore,  59  L.  R.  A.  447,  which  sustains  prohibition 
against  placing  on  official  ballot,  name  of  unsuccessful  candidate  for  party  nom- 
ination at  primary  election;  State  ex  rel.  Phelan  v.  Walsh,  17  L.  R.  A.  364,  in 
which  various  decisions  as  to  validity  of  ballots  are  made. 

Cited  in  note   (10  L.  R.  A.  151)   on  form  of  ballot. 

6  L.  R.  A.  775,  WARWICK  v.  WARWICK,  86  Va.  596,  10  S.  E.  843. 
'Wills;   BaflicfenGy  of  ezecatlon. 

Cited  in  footnote  to  Re  Andrews,  48  L.  R.  A.  662,  which  holds  signature  to 
will  on  second  pai2;e  without  anything  to  connect  portions  contained  on  third 
page  insufficient;  Shaw  v.  Camp,  .36  L.  R.  A.  112,  which  holds  unsigned,  un- 
attested sheet  attached  to  will  made  effective  by  subsequent  codicil. 

Holoffrmphlc   -will*. 

Cited  in  Baker  v.  Brown,  83  Miss.  797,  36  So.  539,  holding  that  writing  of 
caption  "My  Will"  by  another  does  not  invalidate  holographic  will. 

Cited  in  footnotes  to  Re  Booth,  12  L.  R.  A.  452,  which  holds  holographic- 
will  containing  maker's  name  at  beginning  only,  insufficiently  executed;  Xeer  \. 
Cowhick,  18  L.  R.  A.  588,  which  holds  necessity  of  two  witnesses  to  make  holo- 
graphic wills  valid,  not  dispensed  with  by  statute. 

6X,  R.  A.  778,  NKWCOMB  v.  BOSTON  PROTECTIVE  DEPARTMENT,  151  Ma«^^- 

215,  24  N.  E.  39. 
"Wliat  are   public  cliarltlea. 

Followed  in  Bates  v.  Worcester  Protective  Department,  177  Mass.  134,  .78 
N.  E.  274,  holding  corporation  to  assist  in  saving  life  and  property  at  fire,  not  a 
public  charity. 

Cited  in  Minns  v.  Billings,  183  Mass.  128,  97  Am.  St.  Rep.  420,  66  N.  E.  593. 
holding  trust  fund  maintained  by  gifts  and  bequests,  entirely  within  trustws' 
control,  for  purpose  of  assisting  members  of  certain  association,  a  public  charity. 
Liability   for   nesllffeiice. 

Followed  in  Bates  v.  Worcester  Protective  Department,  177  Mass.  134,  58  N. 
E.  274,  holding  corporation  to  assist  in  saving  property  at  fire  liable  for  property 
of  which  its  officers  took  possession  at  fire,  and  negligently  permitted  destruction. 

Cited  in  (George  v.  Cypress  Hills  Cemetery,  32  App.  Div.  305,  52  N.  Y.  Supp. 
1097  (dissenting  opinion),  majority  holding  cemetery  association  not  exempt 
from  liability  for  negligence  as  charitable  corporation;  Powers  v.  Massachuj^etl-' 
Homeopathic  Hospital,  47  C.  C.  A.  128,  109  Fed.  300,  holding  public  hospital 
chartered  as  charitable  corporation  not  liable  for  nurse's  negligence;  Haggertv 
V.  St.  Louis,  K.  &  N.  W.  R.  Co.  100  Mo.  App.  447,  74  S.  W.  456,  holding  railroail 
relief  departnient  liable  for  negligence  in  selecting  physician  to  treat  injured 
member. 

Cited  in  notes  (23  L.  R.  A.  201)  on  liability  of  charitable  institution  foi 
negligence;  (7  L.  R.  A.  170)  on  liability  of  public  agencies  for  negligence  ol 
their  servants. 
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6  L.  R.  A.  780,  XISSEN  v.  CRAMER,  104  N.  C.  574,  10  S.  E.  670. 
SlADderi    privileged    pobllcatlons. 

Cited  in  Gudger  v.  Penland,  108  X.  C.  .509,  23  Am.  St.  Rep.  73,  13  S.  E.  168, 
holding  that  complaint  for  slander  need  not  negative  privilege  altliough  words 
uttered  in  judicial  proceeding;  Gattis  v.  Kilgo,  128  N.  C.  400,  38  S.  E.  931,  hold- 
ing slanderous  words  uttered  by  college  president  on  trial  before  trustees  when 
relevant  and  pertinent  to  issue,  privileged;  Cawfield  v.  Asheville  Street  R.  Co.  Ill 
N.  C.  699,  16  S.  E.  703,  holding  rebuke  of  opprobrious  epithets  applied  by  at- 
torney to  witness,  when  supported  by  evidence,  within  discretion  of  court. 

edited  in  footnote  to  Morasse  v.  Brochu,  8  L.  R.  A.  524,  which  holds  actionable 
statement  by  priest  to  congregation  that  physician  excommunicated,  and  should 
not  be  employed  in  parish. 

Cited  in  note  (9  L.  R.  A.  621)  on  libel  and  slander  in  general. 

0  L.  R.  A.  783,  CAMPBELL  v.  JONES,  52  Ark.  493,  12  S.  W.  1016. 
Fraodvlent    conveyance    of    bomestead. 

Cited  in  Gray  v.  Patterson,  65  Ark.  378,  67  Am.  St.  Rep.  937,  46  S.  W.  730, 
holding  that  creditors  cannot  complain  that  conveyance  of  homestead  is  fraudu- 
lent. 

Distinguished  in  Gray  v.  Patterson,  65  Ark.  380,  67  Am.  St.  Rep.  937,  46  S.  W 
730,  by  Battle,  J.,  dissenting,  as  not  considering  point  whether  conveyance  of 
homestead  in  consideration  of  maintenance  for  life  was  fraudulent. 
Caneelittlon  of  deed. 

Cited  in  Watters  v.  Wagley,  53  Ark.  511,  22  Am.  St.  Rep.  232,  14  S.  W.  774, 
holding  that  title  cannot  be  devested  or  conveyed  by  cancelation  of  grantee's  deed. 
IZxenlptton   of  proceeds  of  exempt   property. 

Cited  in  note  (19  L.  R.  A.  38)  on  how  far  proceeds  of  exempt  property  retain 
exempt  character. 
When  ^-rltten  Instrament  takes  effect. 

Cited  in  Findley  v.  Means,  71  Ark.  290,  73  S.  W.  101,  holding  contract  de- 
livered to  obligee  to  take  effect  upon  certain  condition,  binding,  though  con- 
dition never  performed. 

0   L.  R.  A.  785,  ADAMS  FEMALE  ACADEMY   v.  ADAMS,  65  N.  H.  225,   18 

Atl.  777,"  23  Atl.  430. 
Doctrine  of  cy  pres. 

Cited  in  Edgerly  v.  Barker,  66  N.  H.  472,  28  L.  R.  A.  342,  31  Atl.  900,  modi- 
fying gift  to  grandchildren  oh  attaining  forty  years  to  take  effect  at  "twenty. 

Cited  in  footnotes  to  Crerar  v.  Williams,  21  L.  R.  A.  454,  which  holds  other 
mode  for  taking  effect  of  charity  will  be  provided  if  mode  pointed  out  in  v.'ill 
fails;  Kelly  v.  Nichols,  19  L.  R.  A.  413,  which  holds  doctrine  of  cy  pr^a  inappli- 
cable to  bequest  not  made  to  definite  charitable  use. 

i»  L.  R.  A.  788,  CENTRAL  LITHOGRAPHING  &  ENGRAVING  CO.  v.  MOORE, 

75  Wis.  170,  17  Am.  St.  Rep.  186,  43  N.  \\.  1124. 
Adoption  of  Jary*n  conclusion. 

Cited  in  Wright  v.  C.  S.  Graves  Land  Co.  100  Wis.  274,  75  N.  W.  1001,  to 
point  that  court  adopts  jury's  conclusion  by  refusing  to  set  aside  verdict. 
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Contract   for  Rklll  and  labor. 

Cited  in  Berk  &  P.  Lithoorraphing  Co.  v.  Colorado  Mill.  &  Elevator  Co.  3  C. 
C.  A.  252,  10  V.  S.  App.  405,  52  Fed.  704,  holding  contract  to  make  designs, 
execute,  engravings,  and  embody  them  on  stationery  not  contract  of  sale  but  "one 
for  artistic  skill  and  lal)or. 

Bailment. 

Cited  in  footnote  to  Sattler  v.  Hallock,  46  L.  R.  A.  670,  which  holds  bailment 
not  sale  created  by  contract  by  which  farmers  deliver  produce  at  their  factory  for 
manufacture  and  division  of  proceeds. 

Cited  in  notes  (17  L.  R.  A.  178)  on  vendor  as  bailee  of  vendee  after  contract 
perfected;   (37  Am.  St.  Rep.  540)  bailment  where  work  to  be  done  on  chattel. 

6  L.  R.  A.  792.  HLMPHRKYS  v.  HOPKINS,  81  Cal.  551,  15  Am.  St.  Rep.  76, 

22  Pac.  802.   - 
Aftaclinient. 

Cited  in  Risdon  Iron  &  Locomotive  Works  v.  Citizens'  Traction  Co.  122  Cal. 
97,  68  Am.  St.  Rep.  25,  54  Pac.  520,  holding  cars,  trucks,  and  other  personal 
property  of  carrier  of  passengers,  attachable. 

Cited  in  note  (04  L.  R.  A.  502)  on  attachment  or  garnishment  ot  loreion^  rail- 
road cars. 

RecelTers. 

Cited  in  Grogan  v.  Egbert,  44  VV.  Va.  78,  67  Am.  St.  Rep.  T63,  28  S.  E.  714; 
Ward  V.  Pacific  Mut.  L.  Ins.  Co.  135  Cal.  236,  67  Pac.  124.  holding  that  foreign 
receiver  will  not  be  allowed  to  maintain  action  where  there  are  conflicting  claiins 
of  domestic  creditors;  Lackmann  v.  Supreme  Council,  O.  C.  F.  142  Cal.  26,  75 
Pac.  583,  holding  domestic  creditor  entitled  to  fund  attached  as  against  foreign 
receiver. 

Cited  in  footnote  to  State  v.  Hubbard,  39  L.  R.  A.  860,  which  holds  receiver 
not  an  agent  within  statute  as  to  embezzlement. 

Cited  in  notes  (8  L.  R.  A.  62)  on  foreign  receivers;  (9  L.  R.  A.  601)  on  re 
atricted  authority  of  foreign  receivers;  (11  L.  R.  A.  480)  on  foreclosure  of 
railroad  mortgage,  appointment  of  receiver,  and  authority;  (20  Ij.  R.  A.  392) 
on  exclusiveness  of  jurisdiction  by  appointment  of  receiver;  (23  L.  R.  A.  .■»4) 
on  rights  of  receiver  as  to  property  outside  of  iurisdiction  in  which  he  is  ap 
pointed. 

6  L.  R.  A.  799,  CAKiilER  v.  CHICAGO,  R.  I.  &  P.  R.  CO.  79  Iowa,  80,  44  X.  W. 

203. 
lilmltatlon   of  actlonw;   aftect   of  concealment  of  cause  of  action. 

Cited  in  Mereness  v.  First  Nat.  Bank,  112  Iowa.  14,  51  L.  R.  A.  411,  84  Am. 
St.  Rep.  318,  83  N.  W.  410,  and  Mather  v.  Rogers,  99  Iowa,  294,  68  N.  W.  700. 
holding  that  fraudulent  concealment  of  cause  of  action  suspends  running  of 
statute  until  right  of  action  is  discovered;  Clark  v.  Ellsworth,  84  Iowa.  529.  51 
N.  W.  31,  holding  that  equity  will  relieie  against  judgment  obtained  by  fraud, 
which  by  reasonable  diligence  could  not  have  been  discovered  within  ttnie  for 
application  for  retrial;  Baird  v.  Omaha  &  C.  B.  R.  &  Bridge  Co.  Ill  Iowa,  3.'?0. 
82  N.  W.  1020,  holding  that  limitation  to  recover  tax  voted  in  aid  of  resident 
bridge  ccinpany.  but  illegally  paid  to  foreign  company,  runs  only  from  discovery 
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of  niistake;  Cook  v.  Chicagro,  R.  I.  &  P.  R.  Co.  81  Iowa,  564,  0  L.  R.  A.  767, 
3  Inters.  Com.  Rep.  387,  25  Am.  St.  Rep.  512,  46  N.  W.  1080,  holding  runninpr  of 
statute  against  action  for  unreasonable  freight  charge  suspended  where  facts 
fraudulently  concealed  by  defendant,  and  plaintiff  without  knowledge. 

Cited  in  footnotes  to  Sanborn  v.  (inle,  2i\  L.  R.  A.  864,  which  holds  running  of 
limitation  against  action  for  alienation  of  wife's  affections  not  prevented  by 
agreement  of  parties  to  adultery  known  to  husband  to  deny  same;  Mereness  v. 
l^'irst  Nat.  Bank,  51  L.  R.  A.  410,  \^ich  holds  running  of  limitations  on  demand 
•certificate  of  dftposit,  not  interrupted  by  bank's  misrepresentations  in  denial  of 
liability;  Smith  v.  Blachley,  53  L.  R.  A.  S49,  which  holds  running  of  limitation 
against  action  to  recover  back  money  not  prevented  by  fraud  unless  investigation 
prevented  by  affirmative  efforts. 

Cited  in  notes  (25  L.  R.  A.  569)  on  statutes  of  limitation  as  affected  by  con- 
•cealment  of  cause  of  action;  (8  L.  R.  A.  688)  on  statute  of  limitations  in  case 
•of  concealed  fraud;  (7  L.  R.  A.  826)  on  limitation  does  not  begin  to  run  until 
ili^covery  of  fraud. 

Distinguished  in  McBride  v.  Burlington,  C.  R.  &  X.  R.  Co.  97  Iowa,  95,  59 
Am.  St.  Rep.  395,  66  N.  W.  73,  holding  concealment  of  cause  of  injury  resulting 
in  death  not  prevent  running  of  statute  against  right  to  maintain  action : 
Daugherty  v.  Daugherty,  116  Iowa,  248,  90  N.  W.  65,  holding  running  of  limita- 
tions against  action  for  proceeds  of  land  by  beneficiary  of  trust  arising  from 
fraudulently  procured  conveyance,  not  suspended  till  discovery  of  fraud. 

Exceptions   to  operation    of   utatate. 

Cited  in  Hawley  v.  Griffin,  121  Iowa,  699,  97  X.  W.  86,  holding  proceeding  by 
lieirs  of  insane  person  to  vacate  decree  quieting  title  of  grantee  in  tax  deed 
governed  by  limitations  contained  in  statute  authorizing  it. 

Disapproved  in  Murray  v.  Chicago  &  N.  W.  R.  Co.  35  C.  C.  A.  65,  92  Fed.  871, 
Affirming  62  Fed.  44,  holding  concealment  of  cause  of  action  for  unreasonable 
-charge  for  freight,  not  within  exception  to  statute  of  limitation  providing  relief 
in  cases  of  fraud,  and  common  law  cannot  make  exception. 

6  L.  R.  A.  802,  CHESTER  v.  BLACK,  132  Pa.  568,  19  Atl.  276. 

Followed  without  special  discussion  in  Harrisburg  v.  Adams,  2  Dauphin  Co. 
Rep.  388,  5  Pa.  Dist.  R.  379;  Chester  v.  Cunliffe,  7  Del.  Co.  Rep.  99;  Dunbar  v. 
Williamsport,  9  Pa.  Co.  Ct.  452. 
ValldltF   of  retrcmctlve   leirtslatlon. 

Cited  in  Donley  v.  Pittsburgh,  147  Pa.  351,  29  W.  N.  C.  363,  SO  Am.  St.  Rep. 
738,  23  Atl.  394,  holding  that  legislature  may  provide  for  assessments  for 
street  improvements  made  under  void  act;  Shuttuck  v.  Smith,  6  N.  D.  80,  69 
N.  W.  5,  holding  that  legislature  may  validate  defective  tax  levy;  Philadelphia 
V.  Armstrong,  16  Pa.  Super.  Ct.  58,  raising  without  deciding  question  whether 
act  permitting  tiling  of  municipal  liens  within  six  months  after  assessment  oper- 
ates retroactively;  Philadelphia  v.  Hey,  20  Pa.  Super.  Ct.  482,  holding  that 
legislature  may  revive  municipal  liens  for  street  improvements  theretofore  ex- 
pired. 
C'onstltntional    provision    for   nnlformltr   of   taxation. 

Cited  in  Harrisburg  v.  McPherran,  4  Dauphin  Co.  Rep.  64,  Affirmed  in  14  Pa. 
•Super.  Ct.  483;   Beaumont  v.  Wilkes- Barre,  6  Kulp,  126;   Harrisburg  v.  Miller, 
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"2  Daiipljin  Co.  Rep.  225, —  holding  front-foot  assessments,  constitut^vaal ;  Meggett 
V.  Eau  Claire,  81  Wis.  330,  51  N.  W.  566,  holding  absence  of  benefits  no  defense 
to  front-foot  assessment  for  local  improvement:  Alfalfa  Irrig.  Dist.  v.  Collins, 
46  Neb.  425,  64  N.  W.  1086,  holding  act  providing  for  local  assessment.**  for 
irrigation  system,  constitutional. 

Cited  in  note  (12  Ij.  R.  A.  852)  en  exemption  of  church  property  from  special 
assessment  under  exemption  from  taxes  generally. 

6  L.  R.  A.  804,  ST.  LOl'IS,  I.  M.  &  S.  R.  CO.  v.  BIGGS,  r»2  Ark.  240,  20  Am.  St. 

Rep.  174,  12  S.  VV.  331. 
Ltmttfitlon  of  actions. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Yarborough.  56  Ark.  61«.  20  S.  W.  515, 
holding  that  limitation  runs  from  time  of  overflow,  and  not  from  making  em- 
bankment, where  probability  of  such  damage  uncertain  at  earlier  date;  Val- 
paraiso City  W.  Co.  v.  Dickover,  17  Ind.  App.  241,  46  N.  E.  591,  holding  that 
limitation  upon  action  for  diversion  of  water  during  dry  seasons  runs  from 
time  of  injury;  Augusta  v.  Lombard,  101  Ga.  728,  28  S.  E,  994,  holdini;  that 
limitation  upon  action  for  injuries  from  removal  of  gate  to  mill  race  in  certain 
times  of  high  water,  runs  from  overflow;  Fremont,  E.  &  M.  Valley  R.  Co.  v. 
Harlin,  50  Xeb.  711,  36  L.  IL  A.  422,  61  Am.  St.  Rep.  578,  70  N.  W.  263,  hold- 
ing that  limitation  of  action  for  overflow  from  railway  ditches  does  not  run 
from  time  of  construction;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Anderson,  62  Ark. 
363,  35  S.  W.  791,  holding  that  limitation  upon  action  for  obstruction  of  ditch 
by  railway  embankment  runs  from  time  of  construction;  Cockrill  v.  Cooper,. 
29  C.  C.  A.  532,  57  U.  S.  App.  576,  86  Fed.  10,  holding  oney«&r  statute  not 
applicable  in  Arkansas  to  actions  against  bank  directors  for  excessive  loans  or 
for  misfeasance  or  nonfeasance:  Vrririch  v.  Little  Rock  Traction  &  Electric  Co. 
71  Ark.  75,  70  8.  VV.  1036,  holding  husband's  action  for  damages  resulting  from 
injury  to  wife  governed  by  limitation  applicable  to  "actions  on  case  founded  on 
any  contract  or  liability." 

Ci'ed  in  footnote  to  Church  of  Holy  Communion  v.  Paterson  Extension  R.  Co. 
55  L.  R.  A.  81,  which  holds  limitation  begins  to  run  for  injuries  to  church  wall 
from  insufliciency  of  retaining  wall  built  in  constructing  track  from  time 
injury  occurs. 

Dainiiisres. 

Cited  in  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Cook,  57  Ark.  396,  21  S.  W.  1066, 
holding  loss  in  rental  value,  measure  of  damages  from  insufficient  outlet  in 
roadbed;  Cleveland,  C\  C.  &  St.  L.  R.  Co.  v.  Kline,  29  Ind.  App,  394,  63  N.  E. 
483,  liolding  prospective  damages  not  recoverable  in  action  for  obstruction  of 
water  course  by  railroad  embankment. 

6  L.  R,  A.  805,   hAYERWEATHER  v.  PHENIX  INS.  CO.   118  N.  Y.  324,  28 

N.  Y.  S.  R.  689,  23  N.  E.   192. 
BITect  of  agreement  irlvlnar  carrier  benefit  of  Innarance. 

Cited  in  North  British  &  Mercantile  Ins.  Co.  v.  Central  Vermont  R.  Co.  9 
App.  Div.  8,  40  N.  Y.  Supp.  1113,  holding  that  where  carrier  has  benefit  of 
insurance  no  cause  of  action  accrues  to  insurer  by  subrogation;  Dundee  Chemical 
Works  V.  New  York  Mut.   Ins.  Co.   12  Misc.  355,  33  N.   Y.  Supp.  628.  holding 
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that  acceptance  of  bill  of  lading  giving  carrier  benefit  of  insurance  and  destroying 
insurer'd  right  of  subreption  invalidates  policy. 

Svbroffatton  of  luaarcr   to   rlsrlitB  of  Insared. 

Cited  in  Munson  v.  New  York  C.  &  H.  R.  R.  Co.  32  Misc.  286,  65  N.  Y.  Supp. 
848,  holding  insurer  subrogated  to  rights  of  insured  against  one  causing  loss; 
London  &  L.  F.  Ins.  Co.  v.  Rome,  W.  &  0.  R.  Co.  68  Hun,  600,  23  N.  Y.  Supp. 
231,  holding  insurer  paying  loss  on  goods  in  common  carrier's  charge  subrogated 
to  rights  of  insured;  Kennedy  Bros.  v.  Iowa  State  Ins.  Co.  119  Iowa,  33,  91 
N.  \V.  831,  holding  that  one  releasing  railroad  from  liability  for  negligently 
causing  fire,  without  knowledge  of  insurer  entitled  to  subrogation,  cannot  re- 
cover insurance;  Lyons  v.  Boston  &  L.  R.  Co.  181  Mass.  557,  64  N.  E.  404  (dis- 
senting opinion),  majority  holding  statute  giving  railroad  liable  for  causing 
fire,  benefit  of  insurance  on  property  not  impair  obligation  of  policies  previously 
issued  providing  for  insurer's  subrogation  to  insured's  rights. 

Action  on  tnauranee  policy  •—  Pleading  and  proof. 

Cited  in  Long  Creek  Bldg.  Asso.  v.  State  Ins.  Co.  29  Or.  573,  46  Pac.  366, 
holding  that  performance  or  waiver  of  condition  precedent  to  recovery  on  insur- 
ance policy  must  be  pleaded  and  proved. 

6  L.  R.  A.  807,  TWENTY-THIRD  STREKT  BAPTIST  CHURCH  v.  CORNVYELL, 

117  N.  Y.  601,  28  N.  Y.  S.  R.  482,  23  N.  E.  177. 
\  olnntary  contract. 

Cited  in  Myers  v.  Dean,  11  Misc.  370,  32  N.  Y.  Supp.  237,  holding  no  action 
lies  on  promise  to  pay  brokerage  made  after  services  performed;  Re  James,  78 
Hun,  125,  28  N.  Y.  Supp.  992,  holding  bond  by  husband  to  wife  unenforceable 
against  estate  when  without  actual  consideration;  Rogers  v.  Galloway  Female 
College,  64  Ark.  637,  39  L.  R.  A.  641,  44  S.  W.  454,  holding  organizer  of,  and 
subscriber  to,  fund  to  found  college,  bound  after  acceptance  of  subscription  and 
location  of  college;  Davis  v.  Bronson,  2  N.  D.  309,  16  L.  R.  A.  659,  33  Am.  St. 
Rep.  783,  50  N.  VV.  836,  holding  that  party  performing  executory  contract  after 
repudiation  by  other  party,  cannot  recover  contract  price. 

Cited  in  note  (22  L.  R.  A.  80)  on  whether  subscription  contract  joint  or 
several. 

6  L.  R.  A.  808,  BARRY  v.  CAPEN,  151  Mass.  99,  23  N.  E.  735. 
ElVect   on   contract  of  Illegal   performance. 

Cited  in  Fox.  v.  Rogers,  171  Mass.  547,  50  N.  E.  1041,  holding  recovery  on  con- 
tract to  lay  drain  not  barred  by  illegal  construction;  Dunham  v.  Hastings  Pave- 
ment Co.  56  App.  Div.  250,  67  N.  Y.  Supp.  632,  holding  contract,  to  endeavor  to 
secure  right  to  make  bids  for  laying  certain  paving  material,  not  rendered  illegal 
by  illegal  acts  in  performance;  Knut  v.  Nutt,  83  Miss.  374,  35  So.  686,  holding 
attorney  entitled  to  agreed  compensation  for  prosecuting  claim  against  govern- 
ment, though  procuring  settlement  by  use  of  influence;  Dunham  v.  Hastings 
Pavement  Co.  57  App.  Div.  429,  68  N.  Y.  Supp.  221,  holding  whether  contracting 
parties  contemplated  performance  of  illegal  acts,  question  for  jury. 

Cited  in  footnote  to  Crichfield  v.  Bermudez  Asphalt  Paving  Co.  42  L.  R.  A.  347, 
which  holds  void,  employment  to  promote  business  of  paving  company  including 
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procuring  of  passage  of  ordinance  for  paving  streets  and  alleys  with  eomniissioiw 
contingent  on  success. 

Cited  in  note   (12  L.  R.  A.  120)   as  to  contracts  not  binding  on  makers. 

6  L.  R.  A.  809,  PI:LLMAN  PALACE  CAR  CO.  v.  LOWE,  28  Neb.  239,  26  Am.  St. 
Rep.  .325,  44  N.  W.  226. 

Innkeeper^a    llabllltF* 

Cited  in  Taylor  v.  Downey,  104  Mich.  .536,  29  L.  R.  A.  97,  53  Am.  St.  Rep. 
472,  62  N.  W.  716,  holding  hotel  keeper  not  liable  for  boarder's  money  taken  by 
night  clerk  from  drawer  in  safe  to  which  boarder  carried  key. 

Cited  in  footnote  to  Fay  v.  Pacific  Improvement  Co.  16  L.  R.  A.  188,  which 
holds  character  of  gue.st  at  hotel  not  lost  by  merely  inquiring  as  to  price  of 
room  and  board,  without  any  agreement  as  to  length  of  stay. 

Cited  in  note.s  (12  L.  R.  A.  383)  as  to  who  is  a  guest;  (8  L.  R.  A.  98;  12  L.  R. 
A.  382)  liability  of  innkeeper  as  bailee;  (21  L.  R.  A.  291)  on  liability  of  sleeping 
car  company  as  innkeeper. 

Carrier's  liability^. 

Cited  in  Voss  v.  Wagner  Palace  Car  Co.  16  Ind.  App.  298,  43  N.  E.  20  (dis- 
senting opinion)  majority  holding  company  liable  for  loss  of  passenger's  cape 
through  dishonesty  of  porter. 

Cited  in  note  (6  Li.  R.  A.  620)  on  delivery  to  agent  or  servant  of  carrier  is. 
delivery  to  carrier. 

Disapproved  in  Williams  v.  Webb,  27  Misc.  510,  58  N.  Y.  Supp.  300,  holding 
sleeping  car  company  not  insurer  of  passenger's  baggage,  money,  or  effects; 
Voss  v.  Wagner  Palace  Car  Co.  16  Ind.  App.  279,  43  N.  E.  20,  holding  sleeping 
car  company  liable  as  common  carrier  for  safe  delivery  of  baggage  intrusted  to- 
porter  who  undertook  to  deliver. 

6  L.  R.  A.  813,  MILLER  v.  FINEGAN,  26  Fla.  29,  7  So.  140. 
Homestead  exemption. 

Cited  in  Godwin  v.  King,  31  Fla.  530,  13  So.  108,  holding  that  dower  right  in 
homei$tead  exemption  not  taken  away  by  provision  that  such  exemption  shall 
inure  to  widow  and  heirs  of  party  entitled  thereto;  Scull  v.  Beatty,  27  Fla.  435». 
9  So.  4,  holding  constitutional  provisions  for  accrual  of  exemptions  tc  heirs  not 
limited  to  resident  heirs. 

Cited  in  footnotes  to  Campbell  v.  Jones,  6  L.  R.  A.  783,  which  holds  land 
larger  in  area  than  law  allows,  received  in  exchange  for  homestead,  liable  as  to 
excess,  to  existing  debts;  Wilkinson  v.  Merrill,  11  L.  R.  A.  632,  which  holds 
householder  not  deprived  of  homestead  riglit  by  death  of  entire  family;  Bosquett 
V.  Hallj  9  L.  R.  A.  351,  which  refuses  homestead  exemption  because  of  residence 
of  children  strangers  in  blood;  Purnell  v.  Reed,  21  L.  R.  A.  839,  holding  that 
husband  can  dispose  of  homestead  by  will,  subject  to  widow's  dower,  where  with- 
out children. 

Cited  in  notes   (11  L.  R.  A.  705,  9  L.  R.  A.  804)   as  to  homestead  rights. 

Family  dellmed. 

Cited  in  notes  (7  L.  R.  A.  747)  as  to  definition  of  family;  (8  L.  R,  A.  746 > 
as  to  construction  of  wills. 
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6  L.  R.  A.  821,  WILLIAMS  v.  STATE,  25  Fla.  734,  6  So.  831. 

6  L.  R.  A.  823,  GATO  v.  EL  MOUELO  CIGAR  MFG.  CO.  25  Fla.  88«,  23  Am. 

St.  Rep.  537,  7  So.  23. 
T  m  d  em  a  r  ka. 

Cited  in  footnotes  to  McVey  v.  Brendel,  13  L.  R.  A.  377,  which  holds  equity 
will  not  protect  labor  union  in  use  of  nontrademark  label;  Koehler  v.  Sanders^ 
9  L.  R.  A.  576,  which  denies  right  to  appropriate  word  "international"  as  trade- 
mark. 

Cited  in  notes  (9  L.  R.  A.  145,  146,  149)  as  to  trademarks  and  rights  thereto; 
(10  L.  R.  A.  833)  as  to  trademark  and  tradename;  (17  L.  R.  A.  130)  concerning 
labels  as  trademarks;   (19  L.  R.  A.  56)  as  to  invalidity  of  deceptive  trademarks. 

—  Proprietor's  name.  * 

Cited  in  Robinson  v.  Storm,  103  Tenn.  54,  i'2  S.  VV.  880,  holding  that  proprietor 
cannot  so  use  his  name  in  business  as  to  defraud  anotlier. 

Cited  in  footnotes  to  American  Order  of  S.  C.  v.  Merrill,  8  L.  R.  A.  320,  which 
refuses  to  enjoin  organization  of  corporation  with  name  similar  to  existing  one; 
Lamb  Knit-Goo<ls  Co.  v.  Lamb  Glove  &  Mitten  Co.  44  L.  R.  A.  841,  which  denies 
right  to  use  own  name  so  as  to  deceive  public  as  to  business  rightfully  engaged 
in  by  another;  Symonds  v.  Jones,  8  L.  R.  A.  570,  which  holds  transferrer  of 
trademark  though  containing  his  name  cr  initials  cannot  use  same. 

—  Geoffraphlcal   namec 

Cited  in  Pillsbury-Washburn  Flour  Mills  Co.  v.  Eagle,  41  L.  R.  A.  167,  foot- 
note p.  162,  30  C.  C.  A.  397,  58  U.  S.  App.  490,  86  Fed.  619,  which  authorizes, 
injunction  against  use  of  geographical  name  on  flour  made  elsewhere  from  wheat 
of  different  grade. 

Cited  in  footnotes  to  American  Waltham  Watch  Co.  v.  United  States  Watch 
Co.  43  L.  R.  A.  826,  which  authorizes  injunction  against  deceptive  use  of  word 
"Waltham*'  by  other  manufacturer  of  watches  at  same  place;  Levy  v.  Waitt,. 
25  L.  R.  A.  190,  which  refuses  to  enjoin,  as  infringement,  uninterrupted  and  inno- 
cent use  without  question  of  local  geographical  name  for  five  years. 

Distinguished  in  Elgin  Butter  Co.  v.  Elgin  Creamery  Co.  155  111.  137,  40  N. 
E.  016,  holding  Elgin  Creamery  Co.  entitled  to  use  its  name  as  against  pre- 
existing Elgin  Butter  Co.  also  of  Elgm,  in  absence  of  fraud. 

Dainaar««* 

Cited  in  Hennessy  v.  Wilmerding-Lo«we  Co.  103  Fed.  94,  holding  wilful  in- 
fringer of  trademark  liable  for  injury  to  business;  C,  F.  Simmons  Medicine  Co. 
V.  Mansfield  Drug  Co.  03  Tenn.  146,  23  S.  W.  165,  holding  ordering  accounting 
customary  in  assessment  of  damages  in  trademark  infringement  cases. 

Distinguished  in  Gregory  v.  S]uokor,  IIC  Cal.  155,  52  Am.  St.  Rep.  70,  42  Pac. 
57C,  holding  business  lost  to  buyer,  not  profits  of  seller  measure  for  breach  of 
contract  of  sale  of  proprietary  comj)ound. 

6  L.  R.  A.  829,  FOOT  v.  CARD,  58  Conn.  1,  18  Am.  St.  Rep.  258,  18  Atl.  1027. 
Allenatinar   honband's  affection. 

Cited  in  Lockwood  v.  Lockwood,  67  Minn.  482,  70  N.  W.  784;  Williams  v. 
vVilliams,  20  Colo.  56,  37  Pac.  014;  Humphrey  v.  Pope,  122  Cal.  258,  54  Pac  847, 
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holding  that  wife  has  action  at  common  law  for  damages  against  woman  enticing 
away  husband ;  Knapp  v.  Wing,  72  Vt.  338,  47  Atl.  1075,  holding  that  woman  has 
action  for  alienation  of  husband's  affections  resulting  in  loss  of  conjugal  society, 
and  support;  Price  v.  Price,  91  Iowa,  697,  29  L.  R.  A.  151,  51  Am.  St.  Rep.  360, 
GO  N.  \V.  202;  Haynes  v.  Nowlin,  129  Ind.  583,  14  L.  R.  A.  7JK),  28  Am.  St.  Rep. 
213,  29  N.  E.  389;  Beach  v.  Brown,  20  Wash.  2C8,  43  L.  R.  A.  116,  72  Am.  St. 
Rep.  9o,  55  Pac.  46;  Deitzman  v.  Mullin  R.  Co.  108  Ky.  014,  50  L.  R.  A.  810, 
footnote  p.  808,  94  Am.  St.  Rep.  390,  57  S.  W.  247,  holding  that  wife  may  main 
tain  action  for  enticing  husband  away  and  alienating  affections  where  disabiiit\ 
to  sue  removed;  Warren  v.  Warren,  89  Mich.  128,  14  L.  R.  A.  547,  footnote  p. 
545,  50  ^.  W.  842;  Clow  v.  Chapman,  J25  Mo.  104,  26  L.  R.  A.  413,  footnote  p- 
412,  46  Am.  St.  Rep.  468,  28  S.  W.  328— upholding  wife's  right  of  action  for 
alienating  husband's  affections  and  depriving  her  of  his  society  where  she  ha?> 
right  to  own  separate  property,  including  actions  for  violation  of  personal  rights : 
Gemerd  v.  Gernerd.  185  Pa.  236,  40  L.  R.  A.  550,  42  W.  N.  C.  51,  64  Am.  St. 
Rep.  646,  39  Atl.  884,  and  Wolf  v.  Frank,  92  Md.  141,  52  L.  R.  A.  104,  footnote- 
p.  102,  48  Atl.  132,  holding  that  married  woman  may  sue  for  enticing  husband 
away  where  statute  removes  disability  to  sue  for  tort;  Postlewaite  v.  Posth- 
waite,  1  Ind.  A  pp.  478.  28  N.  E.  99,  holding  that  divorced  woman  has  action  for 
alienating  affections  of  former  husband;  Daley  v.  Gates,  65  Vt.  593,  27  Atl.  103, 
holding  original  allegation  of  enticing  husband  away  per  quod  consortium  amisit, 
and  new  count  charging  criminal  conversation  with  same  per  quod,  set  up  same 
cause  of  action. 

Cited  in  footnotes  to  Betser  v.  Betser,  52  L.  R.  A.  630,  which  sustains  wife's 
right  of  action  for  alienating  husband's  affections;  Tucker  v.  Tucker,  32  L.  R.  A. 
€23,  which  holds  parent  not  liable  for  advising  son  to  separate  from  wife;  Doo 
V.  Roe,  8  L.  R.  A.  833,  whicjh  holds  action  for  alienating  husband's  affections  by 
debauching  and  carnally  knowing  him;  not  maintainable;  Houghton  v.  Rice, 
47  L.  R.  A.  310,  which  denies  right  of  action  against  woman  for  alienating  hus- 
band's affections  unaccompanied  by  adultery;  Sanborn  v.  Gale,  26  L.  R.  A.  864, 
which  holds  running  of  limitation  against  action  for  alienation  of  wife's  aff'et*- 
tions  not  prevented  by  agreement  of  parties  to  adultery  known  to  husband  to 
deny  same;  Hodgkinson  v.  Hodgkinson,  27  L.  R.  A.  120,  holding  that  wife  has 
an  action  for  damages  against  any  one  causing  abandonment  by  her  husband. 

Cited  in  notes  (10  L.  R.  A.  468)  as  to  liability  for  interrupting  marital  rela- 
tions;   (11   L.  R.  A.  549)    as  to  actions  for  inducing  violation  of  obligations. 

Disapproved  in  Duffies  v.  Duffies,  76  Wis.  380,  8  L.  R.  A.  423,  20  Am.  St.  Rep. 
79,  45  N.  W.  522,  holding  that  wife  has  no  right  of  action  for  enticing  husband 
away,  thus  depriving  her  of  society  and  support;  Smith  v.  Smith,  98  Tenn.  10,1. 
60  Am.  St.  Rep.  838,  38  S.  W.  439,  holding  that  wife  cannot  prosecute  for  alien- 
ating husband's  affections  where  statute  authorizes  her  to  so  prosecute  for 
causes  arising  subsequent  to  desertion. 

Craelty. 

Cited  in  Mayhew  v.  Meyhew,  61  Conn.  235,  29  Am.  St.  Rep.  195,  23  Atl.  966, 
liolding  that  husband  must  forbear  exercise  of  marital  rights  when  injurious  to 
wife's  health. 
Coexistence  of  wronfr  ai^^d  remedy. 

Cited  in  New  Haven  v.  Fresenius,  75  Conn.  150,  52  Atl.  823,  holding  that  city 
may  maintain  action  at  law  against  treasurer  failing  to  deposit  funds  in  desi^- 
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nated  bank;  Lonstorf  v.  Lonstorf,  118  Wis.  161,  95  N.  W.  961,  denying  wife's 
right  of  action  for  alienation  of  husband's  affections. 

6  L.  R.  A.  833,  BANK  OF  MENDOCINO  v.  BAKER,  82  Cal.  114,  22  Pac.  1037. 
Notice. 

Cited  in  Dennis  v.  Northern  P.  R.  Co.  20  Wash.  331,  55  Pac.  210,  holding  stat- 
ute granting  right  of  way  to  railroad,  notice  to  purchaser  from  one  holding  under 
deed  from  railway  omitting  reservation  of  right  by  mistake;  Tarke  v.  Bingham, 
123  Cal.  166,  55  Pac.  759,  holding  mortgagee  not  chargeable  with  knowledge  of 
scrivener's  error  in  copying  note  in  mortgage;  Svetinich  v.  Sheean,  124  Cal.  218, 
71  Am.  St.  Rep.  50,  56  Pac.  1028,  holding  party  notified  at  time  of  execution  sale 
of  hiilf  interest  of  wife,  that  husband  claims  entire  interest,  purchaser  with 
notice;  Hyde  v.  Mangan,  88  Cal.  327,  26  Pac.  180,  holding  notorious  and  ex- 
clusive possession  under  land  contract  equivalent  to  express  notice  to  subsequent 
purchaser  from  vendor  out  of  possession;  Prouty  v.  Devin,  118  Cal.  260,  50  Pac 
380,  holding  omission  to  pass  upon  question  of  constructive  notice  from  facts 
arousing  inquiry,  ground  for  reversing  judgment  determining  priority  of  mort- 
gages. 

Cited  in  note  (8  K  R,  A.  211)  on  constructive  notice  by  possession  of  land. 
"W^ltat  constttiitea  title  by  adverse  poasesslon. 

Cited  in  footnote  to  Swan  v.  Munch,  35  L.  R.  A.  743,  which  holds  title  by  pre- 
scription obtainable  by  wrongful  entry  under  claim  of  right. 

Cited  in  note   (10  L.  R.  A.  388)   on  title  under  adverse  possession. 

C  L.  R.  A.  835,  GERMAN  INS.  CO  v.  GUECK,  130  111.  345,  23  N.  E.  112. 
IVal-ver  of  conditions  In  policy. 

Cited  in  Home  Ins.  Co.  v.  Bethel,  142  111.  549,  32  N.  E.  510,  holding  requirement 
of  proofs  of  loss  waived  where  refusal  to  pay  based  on  ground  of  lack  of  insur- 
able interest;  Millers'  Nat.  Ins.  Co.  v.  Jackson  County  Mill.  &  Elevator  Co.  60 
111.  App.  229,  holding  proof  of  loss  waived  where  refusal  to  pay  placed  on  other 
ground  of  nonliability;  Phenix  Ins.  Co.  v.  Belt  R.  Co.  82  111.  App.  271;  Home  Ins. 
Co.  V.  Bethel,  42  III.  App.  480,  holding  proofs  of  loss  waived  where  liability 
denied  in  any  event;  Phenix  Ins.  Co.  v.  Stocks,  149  111.  335,  30  N.  E.  408,  holding 
condition  requiring  arbitration  waived  where  refusal  to  pay  based  on  grounds  not 
subject  to  arbitration. 

Cited  in  footnote  to  Hoffman  v.  Michigan  Home  &  Hospital  Asso.  54  L.  R.  A. 
746,  which  holds  failure  to  comply  with  requirements  as  to  proofs  of  loss  not 
fatal  when  liability  denied  for  other  reason. 

Cited  in  notes  (8  L.  R.  A.  78)  on  waiver  of  proofs  of  loss;  (7  L.  R.  A.  83) 
on  provision  requiring  statement  and  proof  of  loss. 

Reformation  of  Inatmments. 

Cited  in  Cook  v.  Westchester  F.  Ins.  Co.  60  Neb.  131,  82  N.  W.  315,  reforming 
and  enforcing,  after  loss,  policy  incorrectly  inserting  wrong  person's  name  as 
owner  through  mistake  of  agent;  McGuire  v.  Hartford  F.  Ins.  Co.  7  App.  Div. 
586,  40  X.  Y.  Supp.  300,  holding  insured  entitled  to  enforce  policy  witliout 
reformation,  where  agent  failed  to  note  disclosed  encumbrances;  Keith  v.  Henkle- 
man,  173  111.  142,  50  N.  E.  692,  holding  that  equity,  on  reforming  bond,  may 
assess  damages  for  its  breach. 

L.  R.  A.  Au.— Vol.  1.— 56. 
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Cited  in  footnote  to  Bigham  y.  Madison,  47  L.  R.  A.  267,  which  authorizes 
rescission  for  mutual  mistake  as  to  location  of  boundary  lines  pointed  out  by 
vendor. 

Cited  in  notes  (11  L.  R.  A.  857)  on  mistake  in  written  contract,  relief  from; 
(17  L.  R.  A.  273)  on  parol  evidence  to  vary,  add  to,  or  alter  written  contract 
in  case  of  fraud,  surprise,  or  mistake. 

Recovery  of  money  paid  by  mistake. 

Cited  in  footnotes  to  Alton  v.  First  Nat.  Bank,  18  L.  R.  A.  144,  which  denies 
indorsee's  right  to  recover  back  amount  paid  under  mistaken  belief  as  to  liabil- 
ity; Langevin'v.  St.  Paul,  15  L.  R.  A.  766,  which  holds  agent's  mistaken  belief 
that  all  of  lots  jointly  sold  for  taxes  belonged  to  principal  not  ground  for  re- 
covery back  of  any  of  redemption  money  paid. 


6  L.  R.  A.  839,  CHADWICK  v.  COVELL,  151  Mass.  190,  21  Am.  St.  Rep.  442,  2 ; 
N.  E.  1068. 

Trademark,  trade  name,  and  labels. 

Cited  in  Covell  v.  Chadwick,  153  Mass.  .266,  24  Am.  St.  Rep.  625,  26  N.  E.  850. 
holding  that  purchaser  of  formulas  has  no  exclusive  right  to  accompanying  labels 
and  trademarks  as  against  former  donee;  Weener  v.  Brayton,  152  Mass.  102, 
8  L.'  R.  A.  642,  25  N.  £.  46,  refusing  injunction  to  restrain  use  of  label  adopted 
generally  by  association  of  workmen  on  products  of  each;  Gessler  v.  Grieb,  SO 
Wis.  26,  27  Am.  St.  Rep.  20,  48  N.  W.  1098,  refusing  injunction  against  use  of 
unpatented  formula,  where  products  sold  under  different  name;  Dover  Stamping 
Co.  V.  Fellows,  163  Mass.  196,  28  L.  R.  A.  450,  47  Am.  St.  Rep.  448,  40  N.  E. 
105,  refusing  to  enjoin  use  of  name  merely  descriptive  of  patented  article,  after 
expiration  of  patent;  Messer  v.  The  Fadettes,  168  Mass.  143,  37  L.  R.  A.  722, 
60  Am.  St.  Rep.  371,  46  N.  E.  407,  refusing  to  enjoin  use  of  name  of  orchestra 
by  former  members,  though  organizer  sold  all  rights  in  same  to  plaintiff;  Stewart 
v.  Hook  (Ga.)  63  L.  R.  A.  256,  45  S,  E.  369,  denying  liability  of  subsequent 
to  prior  purcliaser  from  same  vendor  of  secret  formula  for  medical  preparation. 

Cited  in  footnote  to  Dempsey  v.  Dobson,  32  L.  R.  A.  761,  which  holds  carpet 
manufacturers  entitled  to  record  of  recipes  prepared  by  color  mixer  employed. 

Distinguished  in  Brown  Chemical  Co.  v.  Meyer,  139  U.  S.  548,  35  L.  ed.  250, 
11  Sup.  Ct.  Rep.  625,  holding  that  retiring  member  of  firm  may  sell  to  latter 
exclusive  right  to  use  his  trade  name;  New  England  Awl  &  Needle  Co.  v.  Marl- 
borough Awl  &  Needle  Co.  168  Mass.  155,  60  Am.  St.  Rep.  377,  46  N.  E.  386, 
enjoining  use  of  packages  for  products  identical  with  those  used  by  established 
business;  Watkins  v.  Landon,  52  Minn.  393,  19  L.  R.  A.  239,  38  Am.  St.  Rep- 
660,  54  N.  W.  193,  holding  party  honestly  obtaining  formula,  entitled  to  com- 
pound and  sell  product,  but  not  to  use  established  trade  name;  Le  Page  Co.  v. 
Russia  Cement  Co.  17  L.  R.  A.  355,  2  C.  C.  A.  557,  5  U.  S.  App.  112,  51  Fed.  943, 
and  Petrolia  Mfg.  Co.  v.  Bell  &  B.  Soap  Co.  97  Fed.  783,  enjoining  vendor  to 
manufacturing  corporation  of  right  to  use  trade  name  on  its  products,  from  in- 
fringing use  of  name;  Harrison  v.  Glucose  Sugar  Ref.  Co.  58  L.  R.  A.  921,  53 
C.  C.  A.  491,  116  Fed.  311,  enjoining  employee  from  putting  to  use  in  competi- 
tive business,  secrets  learned  during  service;  Little  v.  Gallus,  4  App.  Div.  579, 
38  N.  Y.  Supp.  487  (dissenting  opinion),  majority  enjoining  former  employees 
from  using  secret  processes  learned  during  service. 
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— —  A9  property. 

Cited  in  Hart  v.  Smith,  159  Ind.  186,  58  L.  R.  A.  052,  95  Am.  St  Rep.  280, 

64  N.  £.  661,  holding  goodwill  of  business  subject  to  taxation  as  property. 
Cited  in  note  (13  L.  R.  A.  052)  on  property  in  secrets,  processes,  and  recipes. 

6  L.  R.  A.  842,  Re  WOMEN  AS  NOTARIES  PUBLIC,  150  Mass.  586,  23  N.  E. 
850. 
Supplementary  opinion  an  construction  of  statute  in  Opinion  of  Justices,  165 
Ma88.  599,  32  L.  R.  A.  350,  43  N.  £.  927. 

IVoman'a  rlvlit  to  bolil  office* 

Cited  in  State  ew  rel,  Atty.  Gen.  v.  Adams,  58  Ohio  St.  ftl5,  41  L.  R.  A.  727, 

65  Am.  St.  Rep.  792,  51  N.  E.  135,  holding  woman  ineligible  to  appointment  as 
notary  under  constitutional  qualifications  for  state  officers;  Atty.  Gen.  v.  Ab- 
bott, 121  Mich.  547,  47  L.  R.  A.  96,  80  N.  W.  372,  holding  disability  bar  to  ap- 
pointment as  notary,  in  absence  of  enabling  statute;  Opinion  of  Justices,  165 
Mass.  599,  32  L.  R.  A.  350,  footnote  p.  350,  43  N.  E.  927,  holding  statute  au- 
thorizing appointment  of  women  as  notaries  public  by  governor  with  consent  of 
common  council,  unconstitutional. 

Cited  in  note  (38  L.  R.  A.  214)  on  right  of  woman  to  hold  office. 

—  To  practise  la^r. 

Cited  in  footnote  to  Re  Maddox,  55  L.  R.  A.  298,  which  denies  right  of  woman 
to  practise  law. 

6  L.  R.  A.  844,  WESTERN  U.  TELEG.  CO.  v.  ADAMS,  75  Tex.  631,  10  Am.  St 
Rep.  920,   12  S.   W.  857. 

Dflunasea  for  nearllBrence  as  to  telegram. 

Cited  in  Young  v.  Western  U.  Teleg.  Co.  107  N.  C.  378,  9  L.  R.  A.  672,  22  Am. 
St.  Rep.  883,  11  S.  E.  1044;  Mentzer  v.  Western  U.  Teleg.  Co.  93  Iowa,  755,  28 
L.  R.  A.  73,  57  Am.  St.  Rep.  294,  62  N.  W.  1;  Western  U.  Teleg.  Co.  v.  Odom, 
21  Tex.  Civ.  App.  539,  52  S.  W.  632;  Potts  v.  Western  U.  Teleg.  Co.  82 
Tex.  547,  18  S.  W.  604  —  upholding  recovery  for  mental  anguish  and  sufferin;?; 
Western  U.  Teleg.  Co.  v.  Ferguson,  157  Ind.  78,  64  L.  R.  A.  851,  60  N.  E.  1080 
(dissenting  opinion)  majority  holding  damages  for  mental  anguish  not  re- 
coverable; Mitchell  V.  Western  U.  Teleg.  Co.  5  Tex.  Civ.  App.  530,  24  S.  W.  550, 
holding  more  than  nominal  damages  recoverable  for  substantial  injury  due  to 
delay  in  delivering  message;  McPeek  v.  Western  U.  Teleg.  Co.  107  Iowa,  363,  43 
L.  R.  A.  218,  70  Am.  St.  Rep.  205,  78  N.  W.  63,  holding  that  sendee's  damages 
include  all  injurious  results  flowing  naturally  from  delay  in  delivery  of  tele- 
gram; Western  U.  Teleg.  Co.  v.  Kirkpatrick,  76  Tex.  218,  18  Am.  St.  Rep. 
37,  13  S.  W.  70,  holding  only  damages  recoverable  and  those  in  contemplation  of 
parties  at  time  of  contract;  Western  U.  Teleg.  Co.  v.  Jobe,  6  Tex.  Civ.  App. 
408,  25  S.  W.  168,  holding  evidence  of  expressions  tending  to  show  mental  an- 
guish, admissible;  Western  U.  Teleg.  Co.  v.  Johnson,  9  Tex.  Civ.  App.  50,  28 
S.  W.  124,  holding  proof  of  mental  anguish  unnecessary  where  record  shows  facts 
indicating  it;  Thomas  v.  Western  U.  Teleg.  Co.  25  Tex.  Civ.  App.  400,  61  S.  W. 
601,  holding  that  law  of  state  where  telegram  sent  governs  right  to  damages  for 
mental  anguish  resulting  from  nondelivery. 
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Cited  in  footnote  to  Getty  v.  Peters,  10  L.  R.  A.  464,  which  holds  damages  for 
mental  anguish  alone  from  delay  in  delivering  telegram  unrecoverable. 

Cited  in  notes  (7  L.  R.  A.  583)  on  damages  for  neglect  to  deliver  telegriun; 
(13  L.  R.  A.  860 )  on  right  to  recover  damages  for  mental  anguish  alone. 

Distinguished  in  Western  U.  Teleg.  Co.  v.  Waller,  96  Tex.  593,  97  Am.  St.  Rep. 
936,  74  S.  W.  751,  holding  evidence  of  dying  mother's  inquiries  and  requests  for 
son's  presence  inadmissible  in  action  for  delay  in  delivering  telegram  summoning 
him. 

Disapproved  in  Chapman  v.  Western  U.  Teleg.  Co.  88  Ga.  764,  17  L.  R.  A. 
431,  30  Am.  St.  Rep.  183,  15  S.  E.  901;  Council  v.  Western  U.  Teleg.  Co.  116  Mo. 
49,  20  L.  R.  A.  178,  38  Am.  St.  Rep.  575,  22  S.  W.  345;  Kester  v.  Western  U. 
Teleg.  Co.  55  Fed.  604;  Western  U.  Teleg.  Co.  v.  Wood,  21  L.  R.  A.  712,  6  C.  C. 
A.  460,  13  U.  S.  App.  317,  57  Fed.  477;  Western  U.  Teleg.  Co.  v.  Rogers,  68  Miss. 
756,  13  L.  R.  A.  862,  24  Am.  St.  Rep.  300,  9  So.  823  —  holding  damages  for 
mere  mental  suffering  unrecoverable. 

-—  Messaveii  in  ciplier. 

Distinguished  in  Fererro  v.  Western  U.  Teleg.  Co.  9  App.  D.  C.  471,  35  L.  R. 
A.  552,  holding  consequential  damages  recoverable  for  delayed  cipher  message. 

Notice  of  Importance  —  Commnnicationii  relntlns  to  iilclcneni  and  deatb. 

Cited  in  Western  U.  Teleg.  Co.  v.  Gahan,  17  Tex.  Civ.  App.  661,  44  S.  W.  933, 
holding  message:  "Your  father  is  very  sick,  would  like  to  see  you,"  plainly  for 
benefit  of  addressee;  Western  U.  Teleg.  Co.  v.  Ward,  4  Tex.  App.  Civ.  Cas.  (Will- 
son)  p.  554,  holding  telegram,  *'AIinnie  died  to-day,"  sufficient  notice  to  company 
of  its  importance;  Western  U.  Teleg.  Co.  v.  Hargrove,  14  Tex.  Civ.  App.  83,  36 
S.  W.  1077,  holding  telegram,  "Daniel  is  very  sick,  come  at  once,"  sufficient  no- 
tice to  company;  Kennon  v.  Western  U.  Teleg.  Co.  126  N.  C.  235,  35  S.  E.  468, 
holding  that  notice  of  importance  of  telegram  must  be  brought  to  attention  of 
company  in  some  way  to  authorize  recovery;  Davis  v.  Western  U.  Teleg.  Co. 
107  Ky.  529,  92  Am.  St  Rep.  371,  54  S.  W.  849,  holding  message  relating  to 
death,  sufficient  notice  of  necessity  of  prompt  delivery. 

-^  Nature  of  commnnlcation   dlsdoaed  by  lt«   terms. 

Cited  in  Western  U.  Teleg.  Co.  v.  Feegles,  75  Tex.  540,  12  S.  W.  860,  holding 
that  relationship  need  not  be  disclosed  on  face  of  telegram,  to  sustain  action  for 
injury  to  mothei's  feelings;  Western  U.  Teleg.  Co.  v.  Moore,  76  Tex.  67,  18  Am. 
St.  Rep.  25,  12  S.  W.  949,  holding  words,  "Billie  is  very  low;  come  at  once.** 
sufficient  notice  of  relationship;  Western  U.  Teleg.  Co.  v.  Carter,  85  Tex.  585, 
34  Am.  St.  Rep.  826,  22  S.  W.  961,  holding  telegraph  company  only  charged 
with  notice  of  relationship  existing  between  person  named  in  message;  Western 
U.  Teleg.  Co.  v.  Linn,  87  Tex.  11,  47  Am.  St.  Rep.  58,  26  S.  W.  490,  holding  tele- 
gram, "Grace  is  very  low,"  sufficient  notice  of  its  importance;  Erie  Tel^.  Co.  v. 
Grimes,  82  Tex.  95,  17  S.  W.  831,  holding  agent's  actual  or  discoverable  knowl- 
edge of  importance  of  telegram  from  its  face,  chargeable  to  company;  Western 
U.  Teleg.  Co.  v.  Nagle,  11  Tex.  Civ.  App.  541,  32  S.  W.  707,  holding  company 
liable  where  cipher  message  was  known  by  it  to  be  important  and  marked 
"rush;"  Western  U.  Teleg.  Co.  v.  Snow,  31  Tex.  Civ.  App.  279,  72  S.  W.  250, 
holding  expression  "Come  quick"  sufficient  notice  of  urgency  of  telegram  to  ren- 
der company  liable  for  delay  in  delivering;  Mitchell  v.  Western  U.  Teleg.  Co. 
5  Tex.  Civ.  App.  531,  24  S.  W.  550,  holding  that  sufficient  notice  of  main  purpose 
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of  message  puts  telegraph  company  upon  inquiry  of  other  facts;  Western  U. 
Teleg.  Co.  v.  Church  (Neb.)  57  L.  R.  A.  909,  90  N.  VV.  878,  holding  telegram 
to  physician  **Come  at  once,"  sufficient  notice  to  support  action  for  substantial 
damages;  Western  U.  Teleg.  Co.  v.  Turner,  94  Tex.  309,  60  S.  W.  432,  holding 
company  in  default  liable  when  message  read:  "Accept  offer  five  three  quarters." 
Liability  for  miatalce  In  telegrram. 

Cited  in  footnote  to  Western  U.  Teleg.  Co.  v.  Short,  9  L.  R.  A.  744,  which  holds 
company  prima  tacie  liable  for  failure  to  transmit  message  correctly. 
IVho  mar  sue  for  breacb  of  contract. 

Distinguished  in  House  v.  Houston  Waterworks  Co.  88  Tex.  239,  28  L.  R.  A. 
533,  31  S.  W.  179,  holding  that  citizen  cannot  recover  for  injuries  due  to  breach 
of   contract   between   waterworks   company   and   municipality. 

Am  to  teleffrantii. 

Cited  in  Western  U.  Teleg.  Co.  v.  Beringer,  84  Tex.  39,  19  S.  W.  336,  uphold- 
ing recovery  by  person  for  whom  message  was  sent,  although  sender  not  his 
agent;  Western  U.  Teleg.  Co.  v.  Hale,  11  Tex.  Civ.  App.  81,  32  S.  W.  814,  hold- 
ing message,  "Allen  is  very  low,"  for  benefit  of  addressee;  Fererro  v.  W^estern 
U.  Teleg.  Co.  9  App.  D.  C.  467,  35  L.  R.  A.  550,  holding  that  receiver  of  mes- 
sage may  maintain  action  for  damages ;  Sherrill.  v.  Western  U.  Teleg.  Co.  109  N. 
C.  533,  14  S.  E.  94;  Butler  v.  Western  U.  Teleg.  Co.  62  S.  C.  232,  89  Am.  St.  Rep. 
893,  40  S.  E.  162;  Western  U.  Teleg.  Co.  v.  Mellon,  96  Tenn.  71,  33  S.  W.  725 
— holding  action  for  nondelivery  maintainable  by  person  named  as  beneficiary, 
although  not  addressee;  Herron  v.  Western  U.  Teleg.  Co.  90  Iowa,  134,  57  N. 
W,  696,  holding  that  telegraph  company  may  be  liable  to  addressee  for  delay 
in  delivery  of  message;  Mathonican  v.  Scott,  87  Tex.  398,  28  S.  W.  1063,  holding 
that  agreement  for  valuable  consideration  to  pay  debt  of  third  person  inures 
to  benefit  of  third  person;  Western  U.  Teleg.  Co.  v.  Evans,  5  Tex.  Civ.  App.  58, 
23  S.  W.  998,  upholding  recovery  where  language  of  message  was  sufficient  to 
show  its  purpose  and  scope. 

Cited  in  footnote  to  Western  U.  Teleg.  Co.  v.  Barefoot,  64  L.  R,  A.  491,  which 
holds  that  agent  may  maintain  action  for  nondelivery  of  telegram  sent  prin- 
cipal to  obtain  confirmation  of  sale  entitling  him  to  commissions;  Shingleur 
V.  Western  U.  Teleg.  Co.  30  L.  R.  A.  444,  which  denies  right  of  one  voluntarily 
carrying  out  contract  by  agent  in  accordance  with  telegram  wrongly  trans- 
mitted, to  recover  against  company;  McCornick  v.  Western  U.  Teleg.  Co.  38  L. 
R.  A.  684,  which  denies  telegraph  company's  liability  to  banker  cashing  draft  on 
faith  of  incorrectly  transmitted  telegram  from  drawee  purporting  to  author- 
ize drawer  to  make  draft. 

Cited  in  note  (9  L.  R.  A.  669)  on  who  may  recover  damages  for  delay  in  de- 
livering telegram. 

6  L.  R.  A.  847,  STATE  v.  OILMAN,  33  W.  Va.  146,  10  S.  E.  283. 
Police  power. 

Cited  in  Mon  Luck  v.  Sears,  29  Or.  427,  32  L.  R.  A.  739,  54  Am.  St.  Rep.  804, 
44  Pac.  693,  upholding  validity  of  statute  making  possession  of  opium  without 
license  or  prescription,  a  crime;  State  v.  Goodwill,  33  W.  Va.  185,  6  L.  R.  A. 
624,  25  Am.  St.  Rep.  863,  10  S.  E.  285,  holding  statute  discriminating  between 
mine  and  factory  owners,  and  other  owners  of  property,  as  to  labor  contracts, 
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void;  State  v.  Peel  Splint  Coal  Co.  36  W.-  Va.  857,  17  L.  R.  A.  403,  15  S.  E. 
1000  (dissenting  opinion)  majority  holding  statutes  prohibiting  issue  of  scrip 
by  employer  to  employee  redeemable  in  anything  except  lawful  money,  and 
requiring  payment  for  coal  by  weight  before  screening,  valid;  State  v.  Swift, 
35  VV.  Va.  545,  14  S.  £.  135,  holding  agent  receiving  order  in  Roane  county  on 
his  firm  in  Wood  county,  indictable  where  order  taken  unless  acting  under 
state  license. 

6  L.  R.  A.  849,  RICHMOND  &  D.  R.  CO,  v.  PAYNE,  86  Va.  481,  10  S.  E.  749. 
lilmltation  of  common-la-VF  liability. 

Cited  in  Normile  v.  Oregon  Nav.  Co.  41  Or.  189,  69  Pac.  928,  sustaining  con- 
tract limiting  carrier's  liability  to  certain  valuation,  in  consideration  of  reduced 
rate;  Zouch  v.  Chesapeake  &  O^  R.  Co.  36  W.  Va.  534,  17  L.  R.  A.  120,  15  S. 
E.  185,  holding  valuation  agreed  upon  at  shipment  for  reduced  rate,  controlling 
in  absence  of  gross  negligence;  Pacific  Exp.  Co.  v.  Foley,  46  Kan.  463,  12  'L.*R. 
A.  802,  26  Am.  St.  Rep.  107,  26  Pac.  665,' holding  limitation  of  liability  where 
no  value  disclosed  in  freight  receipt,  controlling  in  case  of  ordinary  negligence; 
Ullman  v.  Chicago  &  N.  W.  R.  Co.  112  Wis.  157,  ^6  L.  R.  A.  249,  88  Am. 
St.  Rep.  949,  88  N.  W.  41,  holding  agreed  valuation  whether  inserted  by  ship- 
per or  carrier,  and  not  objected  ia,  controlling  in  absence  of  gross  negligence. 

Cited  in  footnotes  to  Chicago  &  N.  W.  R.  Co.  v.  Chapman,  8  L.  R.  A.  508, 
which  holds  carrier  cannot  limit  liability  for  gross  negligence  or  wilful  miscon- 
duct; Taflfe  v.  Oregon  R.  &  Nav.  Co.  58  L.  R.  A.  187,  which  denies  initial  carrier's 
liability  under  bill  of  lading  beyond  ONvn  line;  Union  State  Bank  v.  Fremont, 
E.  &  M.  Valley  R.  Co.  59  L.  R,  A.  939,  which  sustains  initial  carrier's  right  to 
limit  liability  to  own  line;  Illinois  C.  R.  Co.  v.  Carter,  36  L.  R.  A.  627,  which 
denies  liability  of  initial  carrier  for  misdelivery  by  connecting  line  or  warehouse- 
man. 

Distinguished  in  Calderon  v.  Atlas  S.  S.  Co.  170  U.  S.  279,  42  L,  ed.  1036,  18 
Sup.  Ct.  Rep.  586,  holding  limitatiou  of  liability  to  certain  amount  except  where 
special  agreement  on  disclosed  value  made,  invalid;  Baltimore  &  O.  S.  W.  R.  Co. 
V.  Ragsdale,  14  Ind.  App.  410,  42  N.  E.  1106,  holding  agreed  valuation  of  stock 
in  bill  of  lading  not  controlling  in  case  of  loss  by  negligence;  Western  U.  Teleg. 
Co.  V.  Beals,  56  Neb.  418,  71  Am.  St.  Rep.  682,  76  N.  W.  90S,  holding  limite- 
tion  of  liability  for  negligence  in  transmission  of  unrepeated  telegraph  messages 
not  controlling. 
Bill   of  particulam. 

Cited  in  Clarke  v.  Ohio  River  R.  Co.  39  W.  Va.  742,  20  S.  E.  696,  holding 
demand  proper  only  where  cause  of  action  not  disclosed  and  declaration  not  de- 
murrable. 

6  L.  R.  A.  855,  DELAWARE,  L.  &  W.  R.  CO.  v.  CENTRAL  STOCK  YARDS  & 

TRANSIT  CO.  45  N.  J.  Eq.  50,  17  Atl.  146. 
Mandatory  Injunction,  nvben  isnnable. 

Cited  in  Gatzmer  v.  St.  Vincent  School  Soc.  147  Pa.  319,  23  Atl.  452,  holding 
mandatory  injunction  not  issuable  where  complainant's  rights  not  clear. 

TTlien  property  Intpreased  nvitli  pnbllc  niie. 

Cited  in  Indiana  Natural  &  Illuminating  Gas  Co.  v.  State,  158  Ind  519,  57 
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L.  R.  A.  762,  63  N.  E.  220,  holding  gas  company'  impressed  with  public  use, 
compelling   nondiscriminating   service;    Willoughby   v.    Chicago   Junction    R.    & 
Union  Stock-Yards  Co.  50  N.  J.  Eq.  695,  25  Atl.  277,  raising  without  deciding 
whether  stock-yards  company  charged  with  pul^lic  duty. 
•— >  PoTirer  of  lefflslature   to   declare  and  revalate. 

Cited  in  State  ea  rel.  Star  Pub.  Co.  v.  Associated  Press,  169  Mo.  462,  51  L. 
R.  A.  168,  81  Am.  St.  Rep.  368,  60  S.  W.  91,  holding  that  only  legislature  can 
declare  news-gathering  agency  impressed  with  public  use;  Budd  v.  New  York,  143 
U.  S.  543,  36  L.  ed.  255,  12  Sup.  Ct.  Rep.  468,  and  State  ex  rel.  Stoeser  v.  Brass, 
2  N.  D.  501,  52  N..  W.  408,  holding  grain  elevators  devoted  to  public  use  and 
subject  to  legislative  regulation ;  Cotting  v.  Kansas  City  Stock  Yards  Co.  183 
U.  S.  85,  46  L.  ed.  99,  22  Sup.  Ct.  Rep.  30,  holding  that  legislature  may  fix 
maximum  stock-yard  charges.  ^ 

Riffl&ts  of  i^arel&ousenien. 

Cited  in  footnote  to  Central  Elevator  Co.  v.  People,  43  L.  R.  A.  668,  which 
denies  right  of  licensed  warehouseman  to  deal  in  and  store  grain  in  own  li- 
censed   warehouse. , 

Cited  in  note  (7  L.  R.  A.  529)  on  warehousemen  as  bailees. 
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